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ARGUED AND DETERMINED I N  THE 

SUPREME COURT 
O F  

NORTH CAROLINA 
AT RALEIGH 

SEPTEMBER TERM, 1892 

A. W. SHAPFER v. A. & M. HAHN. 

Boundary-Corporation-Deed, Execution and Probate of- 
Evidence-Banks, National. 

3. A copy, duly certified, of the organization of a National banking associa- 
tion, under sections 5133, 5134, Rev. Stat. U. S., is sufficient evidence 
of the corporate existence of such organization. . 

2. A deed from a corporation, properly executed and containing in its body 
the true name of such corporation, is not rendered invalid 5y the recital 
therein that i t  is made by "the President and Directors" of the corpora- 
tion, as these words may be rejected a s  surplusage. 

3. Where a deed was signed by one representing himself to be the President 
of a Eorporation, and the probate thereof recited the fact that  the proofs 
showed such person was, in fact, such officer: Held, that  it  was not 
necessary, upon a trial involving title under the deed, to  offer further 
evidence of the official character of the person signing the deed. 

4. Where there is  a subscribing witness to  a deed, i ts  execution may be 
proved by such witness without the acknowledgment of such maker. 

5. If the calls of a deed are sufficiently definite to be located by extrinsic 
evidence, that  location cannot be changed by par01 agreement, unless 
i t  was contemporaneous with the making of the deed. 

6. Where a deed contains conflicting or even irreconcilable descriptions, 
that  interpretation will be given i t  which will support it  if possible, 
and that  description will be adopted which will carry out the certain in- 
tent of the maker. 

ACTION for recovery of land, tried at Fall Term, 1890, of BEAUFORT, 
by Connor, J .  

Both parties claimed title through Noah W. Guilford, who was ad- 
mitted to have been the owner of the land in controversy prior to 1 
September, 1871, when he executed a deed to his son Charles F. Guil- 
ford, who, in turn, conveyed to the defendants by deed, dated 22 Decem- 
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ber, 1879, referring to the deed executed by Noah W. Guilford to him- 
self for description. 

The plaintiff, to show title in himself, offered: 
1. A sheriff's deed, dated 6 January, 1872, to Samuel T. Carrow, re- 

citing a levy and sale by sundry executions. 
2. A deed of trust from S. T. Carrow and wife to John C. Blake, 

dated 24 December, 1873, conveying the land in controversy. 
3. A deed of trust from J. C. Blake, trustee, to the Raleigh National 

Bank of North Carolina, dated 31 January, 1876. 
4. A certified copy of an organization certificate of the Raleigh 

National Bank of North Carolina, dated 22 October, 1872. 
5. A deed from said bank to the plaintiff, A. W. Shaffer, dated 31 

October, 1883. 
The boundary, D, U, 0, P, Q, B, C7 indicated by dotted lines on the 

plot, shows the possession of the defendants, covering two hundred 
acres. The plaintiff Shaffer contends that defendants7 boundaries in- 

clude only 38.2 acres, beginning at D on plot and running thence 
( 3 ) to U;  thence with Gainor's line 100 poles to Fig. 1 ;  then south 

160 poles to Bridgeman's line (but the line run south actually 
reached Bridgeman's line at a distance of 130.5 poles at Fig. 2) ; thence 
to the beginning. The plot of the surveyor is made a part of the state- 
ment. 

The deed, purporting to be a conveyance from the Raleigh National 
Bank, was signed by E. G. Reade, president; Charles H. Belvin, direc- 
tor, and W. G. Upchurch, director. The probate of said deed was as 
follows : 

2 
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On this 1 November, 1883, personally came before me, D. Reid Up- 
church, an acting justice of the peace of said county, Fabius H. Briggs, 
who, being duly sworn, sayeth that he knows the common seal of the 
Raleigh National Bank, of Raleigh, North Carolina, and is also ac- 
quainted with E. G. Reade, president of said bank, and also with 
Charles H. Belvin and W. G. Upchurch, two of the directors of 
said bank, and that hej th: said Fabius H. Briggs, saw the said ( 4 ) 
E. G. Reade, president, as aforesaid, affix said seal to the an- 
nexed deed, and also saw him and the said Charles H. Belvin and 
W. G. Upchurch sign the deed, and that he, the said Fabius H. Briggs, 
became a subscribing witness to the said deed in their presence. 

Witness my hand and private seal, the day and year first above 
written. D. REID UPCHURCII, J. P. [SEAL.] 

~ h k  foregoing certificate of D. Reid Upchurch, a justice of the peace 
of Wake County, is adjudged to be correct, and I certify that D. Reid 
Upchurch is an acting justice of the peace of said county, and that his 
signature thereto is in his own handwriting. 

Witness my hand and official seal, this 1 November, 1883. 
CHAS. D. UPCHURCH, C. S. C. 

BEAUFORT COUNT;, N. C. : 

I t  appearing to my satisfaction, from the foregoing certificate of 
D. Reid Upchurch, a justice of the peace for Wake County, and from 
the certificate and official seal of Chas. D. lipchurch, Clerk of the Su- 
perior Court of said' county of Wake, that the foregoing deed of con- 
veyance has been duly executed. I t  is adjudged that the same, with the 
certificates, be registered. This 22 September, 1885. 

C. D. WILKENS, C. S. C. 
Received in office at  11 a.m., 22 September, 1885, and registered 24 

September, 1885. 
B. STILLEY, Register. 

6. The defendants then showed by the testimony of several witnesses, 
that in 1872 the said S. T. Carrow, then owning and being in  
possession of the lands claimed by the plaintiff, including the ( 5 ) 
Whitford tract, together with said Charles F. Guilford, had 
the land claimed by the latter survey; that the said Carrow went with 
the surveyor around the lines claimed by the defendant, the dotted lines 
upon the map; that these lines were then distinctly marked by the said 
Carrow, or by persons under his direction, as the lines of the C. F. 
Guilford land; that C. F. Guilford was present upon the said survey; 
and the lines so run and marked were agreed upon between them as the 
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lines of the C. F. Guilford land; that the line from P to Q upon the map 
is a ditch, and from Q to B is an  avenue, and these lines were then 
agreed upon between said Carrow and Guilford, instead of extend- 
ing the line 0 P so far  that a line east from said extended line would 
strike Bridgeman's line, and a north course with Bridgeman's line 
would run to B. 

This agreement was in parol. 
The defendants asked the court to charge the jury: 
1. That if the lines S 0 and P 0, and the lines P Q and Q B were 

marked by S. T. Carrow and Charles F. Guilford, or by anyone under 
their authority and direction, about the years 1873 or 1874, and were 
agreed upon or recognized by them as the lines which separated their 
lands, then it is evidence of the true location of such lines. 

2. That if the defendants, and those under whom they claim, have 
been in the possession up to such lines for more than seven years prior 
to the institution of this suit, then the plaintiff cannot recover. 

3. That the deed from N. W. Guilford to Charles F. Guilford con- 
veys the land marked upon the map D, U, 0, P, Q, B, C, D, if the jury 
should believe that the lines S 0 and 0 P, and'the lines P Q and Q B, 
were marked and defined by S. T. Carrow and Charles F. Guilford, as 

stated in the first prayer for instructions. 
( 6 ) The court declined to give these instruction:, and the defend- 

ants excepted. 
The court was of the opinion that, by a proper construction of the 

descriptive clause in  the deed from N. W. Guilford to Charles F. Guil- 
ford, the said deed conveyed the land comprised within the following 
lines, as shown on the map: Beginning at D and running thence to the 
pine at Gainor's corner, 0; running thence with said Gainor's line 
N.  45 degrees W. 273.2 poles to the letter "S," that being fixed by the 
surveyor as the point from which a line south to 0 B, Bridgeman's 
line "T," thence to C, thence to D, the beginning, would make 150 acres, 
and that no parol agreement between S. T. Carrow and Charles F. 
Guilford could extend or change the said boundary, so instructed tke 
jury-whereupon the issues were answered as appears in the record. 

The defendants moved for a new trial  upon the grounds that the 
Court erred: (1) I n  admitting the deed from Bryan Whitford and 
wife to Noah W. Guilford; (2) the deed from F. J. Satchwell to S. T. 
Carrow; (3) the deed from John C. Blake to the Raleigh National 
Bank of North Carolina; (4) the deed to A. W. Shaffer, and in  holding 
that the latter deed was the deed of the Raleigh National Bank of 
North Carolina and conveyed the land of the said bank; (5) in  refus- 
ing to admit the conveyance of the locus i n  quo by N. W. Guilford to 
Felix Guilford, unless defendants could connect themselves with said 

4 
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coareyance; (6) the refusal of the court to charge as requested; (7) 
that portion of the charge as to what was conveyed by the said C. F. 
Guilford deed, and the marking of the lines by C. F. Guilford and S. T. 
Carrow. 

Motion for a new trial refused. 

J .  H.  S m a l l  and W .  B. R o d m a n  ( b y  br ie f )  for p la in t i f  
C.  F. W a r r e n  for defendant .  

AVERY, J . ,  after stating the case: The burden being upon the ( 7 ) 
plaintiff to offer pr ima  facie testimony tending to connect him- 
self with N. W. Guilford, the common source of title, it is proper first 
to consider and pass upon exceptions to the refusal to exclude mesne 
conueyances, constituting an essential part of such connecting line, for 
want of proper probate, or upon exceptions impeaching such deeds 
for inherent defects or raising the question whether the evidence, if 
undisputed, was sufficient to fit the description to the land. Objection 
was made to the probate of the deed executed by John C. Blake to the 
bank in 1876, because the certificate set forth that the deed was ac- 
knowledged by the grantor when the name of W. H. Battle appeared 
upon its face as a subscribing witness. The Statute then in force [ch. 
35, sec. 2 ( I ) ,  Bat. Rev.] provided that the proof of the execution by a 
grantor residing in the State might be made either by his acknowledg- 
ment or on the oath of the subscribing witness. Construing the sub- 
section mentioned, in connection with the first section of the same chap- 
ter, it seems too plain to admit of serious argument that the probate is 
sufficient. Black 23. Just ice ,  86 N.  C., 504. 

I t  is now conceded, or not disputed, that the copy of the organization 
certificate was properly certified, and that the original certificate was 
drawn, acknowledged and deposited in accordance with sections 5133 
and 5134, Rev. Stat. U. S., and such being the fact, it would follow that 
the copy offered was an exemplification of the original, upon the filing 
of which the statue made the persons composing the association, 
formed for the purpose of entering into banking business, a body politic 
with all the powers of a Rational bank. Rev. Stat. U. S., see. 5136. 

The objection that the name of the corporation does not appear as 
grautor in  the body of the deed to Blake, is untenable. An inspection 
of the instrument shows that the full corporate name is set 
forth in  its proper place. The words, "The president, direc- ( 8 ) 
tors, etc., of," prefixed before the words, "The Raleigh National 
Bank, a corporation organized and transacting business under the laws 
of the United States, at  Raleigh, N. C.," may be treated as surplusage, 
leaving the full and proper corporate name as the description of the 
person. Where the name of a corporation is signed to the deed as gran- 

5 
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tor, if i t  is to be found also in  the premises, the fact that it is preceded 
by the words quoted, which merely indicate that the corporation is act- 
ing through the officers empowered by law to convey land for it, does 
not destroy its efficacy as a conveyance of the interest of the corpora- 
tion. Bason  v. Min ing  Co., 90 N. C., 417. We see no reason why, in 
furtherance of the purpose to carry out the intent of the parties, the 
Court should not disregard immaterial words or punctuation, or resort 
to transposition, in order to find in the body of a deed the proper 
designation of the grantor who has signed it, adopting, with that end in 
view, the rule of construction applicable where the question is whether 
a deed, executed before the passage of the Act of 1879, contains words 
of inheritance and passes the fee simple interest. Anderson v. Logan, 
105 N. C., 266. This case is clearly distinguishable from that where 
the name of the wife is signed with that of the husband to a deed, 
while i t  does not appe,ar in the body of the deed in any connection, and 
the question involved does not depend for its solution upon the well- 
recognized rule that a corporation must sue and be sued by its proper 
corporate name, and not in the name of its officers. The question here, 
is whether the manifest purpose and effort of a corporation, through the 
officers appointed by law to act for it, to alien land (conveyed to it to 
secure a debt, and to which it was not empowered to hold title longer 
than five years), shall be defeated by the act of the draughtsman in 
unnecessarily prefixing the words mentioned. I t  is equally clear that 
the doctrine of latent ambiguity has no bearing upon the point inrolved 

i n  this controversy, since, by disregarding surplus words, we 
( 9 ) have left the proper corporate name of the bank, not another 

name or designation by which it was popularly known, as in 
Inst i tute  v. Norwood, 45 N .  C., 65. There was no necessity for the 
introduction of testimony to show the existence of a corporation in 
Raleigh, known by a particular designation, since the certificate of or- 
ganization was proof of the existence of the very corporation named as 
a party in  the premises, and purporting to execute the deed through its 
proper officers. We think the objection to the deed from the bank, 
on the ground that there was no evidence that E. G. Reade was its presi- 
dent, is equally untenable. I f  the inference would not have arisen, 
from the mere certificate of proof by the witness, that the deed mas ex- 
ecuted by the person named as grantor, it is unquestionably competent 
to embody in  the certificate the explicit statement of the witness, that 
the party signing held the office which he purported to fill, and thus 
identify him. The object of the probate is to establish the facts; not 
simply that the deed was signed by one purporting to be, but by one 
known by the witness to be the person described in  the deed, and on this 
principle the actual signing by a grantor and a subscribing witness 
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(both dead), in the presence of a person whose name was not signed 
as a witness, was allowed to be shown by such person, who, i t  was de- 
clared, was a competent witness to prove the execution for registra- 
tion. Miller v. Hahfi, 84 N. C., 226. 

The deed from N. W. Guilford to C. F. Guilford, being of older date 
than the deed of the sheriff to Carrow, the defendants would hold as 
against the plaintiff all the land included within the boundaries of his 
deed, while it is conceded that the sheriff's deed passed all of the ad- 
jacent land of N. W. Guilford to Carrow, and through the mesne con- 
veyance, if admitted in evidence, to the plaintiff. I f  the boundaries of 
the defendants can be so located as to cover the territory on which the 
trespass is alleged to have been committed, and which was, when 
the action was brought, in the possession of the defendants, then ( 10') 
the plaintiff's prima facie case would be rebutted, and he would 
not be entitled to recover. The descriptive clause of the deed to C. F. 
Guilford is as follows: "Beginning at  the mouth of Josephus Moore's 
Branch on Jack's Creek and runs up the branch to the main road; then 
with the road, Bryant Gainor's line, and with his line one hundred 
poles; then south one hundred and sixty poles, or far enough on the 
northwest or south lines to make one hundred and fifty acres; then 
east to Bridgeman's line; then with his line north to his corner; then 
east with Bridgeman's line to Jack's Creek; then with the run of said 
creek to the beginning." The beginning corner, marked "D" on the 
plot, is a known point, at the mouth of Moore's Branch on Jack's 
Creek, and the three succeeding calls it is admitted run with the natural 
boundaries, the branch, the main road, the Gainor's line by U to figure 1. 
I t  is also conceded that the last call in the description runs from the 
intersection of Bridgeman's line with Jack's Creek down that stream in 
a southeasterly direction to the beginning at Q. If after running the 
three first lines to figure 1, the next call, "160 poles south," should fol- 
low the course, i t  would intersect with Jack's Creek at  a distance of 
130y2 poles, and northwest of the beginning, and would intersect there 
also with Bridgeman's line where said creek is his boundary. I f  the 
course is to be blindly followed, without regard to any limitation im- 
plied from the context, for the full distance, 160 poles, i t  would run 
entirely across Bridgeman's land and beyond any of Bridgeman's lines. 
But the descriptive words, "then south 160 poles," are followed by an 
alternative description which is inconsistent with a purpose on the part 
of the grantor to locate the next course south from figure 1. I t  is mani- 
fest that the intent was to run northwest along the line between N. W. 
Guilford and Gainor so fa r  as it extended, to the point where, by 
running south to Bridgeman's line, and with it east to Jack's 
Creek, and down Jack's Creek to the beginning, there should ( 11 ) 

7 
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SHAFFER li. Hawn. 

be included in the whole boundary 150 acres. I n  Proctor v. Pool,  
15 N.  C., 370, Chief Jus t i ce  R u f i n ,  delivering the opinion of the 
Court said: "It is also a general rule that the deed shall be supported, 
if possible; and if by any means  different descriptions can be recon- 
ciled, they shall be, or if they be irreconcilable, yet if one of them suffi- 
ciently point out the thing so as to render it certain that it was the one 
intended, a false or mistaken reference to another particular shall not 
overrule that which is already rendered certain." I f  instead of running 
northwest along Gainor's line, we interpret the description as a call for 
running first north, then west, and the11 south to Bridgeman's line, the 
150 acres might be measured off in many ways by prolonging the north 
line and diminishing the length of the west line; but a description that 
Gay  be met by running in  many ways and including different areas, is 
void for uncertainty. Where a description is substituted, as controlling 
course and distance, as we propose to do in this case, it must be suffi- 
ciently certain to be identified. Adclington v. Jones, 52 N. C., 582. A 
competent surveyor could unquestionably run so far  northwest that by 
letting fall a south line to Bridgeman's line, and running thence east 
with the line to Jack's Creek, and with Jack's Creek to the beginning, 
the lines so located by him, together with the lines previously known, 
would embrace one hundred and fifty acres. Cox v. Cox, 9 1  N. C., 
263 ;  S tewar t  v. Xalmonds, 74 AT. C., 518. S s  suggested by Chief 
Jus t i ce  Pearson in the case last cited, the surveyor could fix the loca- 
tion i n  a crude but practical way by laying off experimental lines on a 
plot before going into the field, or, with a knowledge of higher mathe- 
matics, could determine the location of the line by proper calculation, 
with absolute certainty. I d  cer tum est quod cer tum reddi  potest. This 
maxim embodies the test to be applied in  all such cases. By running 

northwest to S, on. the plot, then south to P, on Bridgeman's line, 
( 12 ) then east to C, which is Bridgeman's corner at the creek, then 

down Jack's Creek to the beginning, and including precisely 
150 acres in  the boundary, the surveyor has practically demonstrated 
the feasibility of locating the land according to the alternative descrip- 
tion, and at  the same time carrying out the expressed purpose of the 
grantor to convey 150 acres. I t  appears, too, in evidence that neither 
the northwest, the south or the east line could have been prolonged 
or shortened without so readjusting them as to embrace either more or 
less than the prescribed quantity. Moreover, if the northwest line had 
been extended much further, as plaintiff contended was the correct 
running, the south line would have failed to intersect with Bridgeman's 
eas tand west line, passing entirely west of i t ;  while if it had been ex- 
tended not over 100 poles, as we hare  seen, the south line would hare 
passed to the east of the said line. The location adopted by the jury 
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under the instruction of the court fills another requirement of the deed 
by disregarding course and running a natural boundary, Bridgeman's 
line. According to the plaintiff's contention defendants' deed covered 
only 38.2 acres, and according to plaintiff's view it embraced 402 acres; 
but by adopting the line indicated by the court, the leading purpose 
of the grantor to include 150 acres by locating the northwest and south 
lines with that end in view, was complied with in the only way con- 
sistent with a due regard for the residue of the description. 

I t  is settled law that where the calls of a meslze conveyance are clear 
enough to be comprehended and located by extrinsic testimony, that 
location cannot be changed by a par01 agreement between coterminous 
owners, unless i t  related to the running and marking contemporaneous 
with the making of the deed. Caraway w .  Chancy, 5 1  N. C., 361. The 
instruction asked that the marking of a line two years after the land 
was conveyed to C. F. Guilford, in  1873, by said Guilford and 
S. T. Carrow, was evidence to establish the true location, was ( 13 ) 
properly refused. By running the line so as to include 150 
acres, a portion of the land in  the actual possession of the defendants 
when the action was brought, is left outside and falls within the boun- 
dary to which the plaintiff has shown title. The plaintiff was there- 
fore entitled to recover. 

N o  ERROR. 

Cited: Buclcner w .  Anderson, post, 575, 577; Cox v. McGowan, 116 
N.  C., 134; Brown v. House, ibid., 869; Shaffer w .  Gaynor, 117 N. C., 
23; Brown w. House, 118 N.  C., 880; Batts w .  Staton, 123 N.  C., 48; 
Peebles v. Graham, 128 N. C., 228; Haddock w. Leary, 148 N. C., 380; 
Withrell  v. Murphy,  154 K. C., 90;  Boddie v. Bond, 158 N.  C., 206; 
Hurley v. Ray ,  160 N. C., 380; Johnson v. Mfg. Co., 165 N. C., 108; 
Power Corp. w .  Power Co., 168 N. C., 221; Lumber Co. w. Lumber Co., 
169 N. C., 94; Millard w. Smathers, 175 N.  C., 60. 

-- 

WINBORNE & BROTHER v. J. S. MITCHELL, SHERIFF, ET AL. 

Bail-Escape-Damages-Sheriff. 

1.  Insolvency of the principal is no defense to a n  action against the bail; 
nor can a sheriff, when sued as bail, show in mitigation of damages such 
insolvency. 

2 A sheriff having permitted one arrested by him upon mesne process in  
a civil action, to go into an adjoining room, from which he escaped, was 
guilty of an escape and subjected himself to the liability as bail. The 
Code, secs. 299, 313. 

9 
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MOTION in the cause to subject J. S. Mitchell, a sheriff, to liability 
as special bail by reason of the escape of the defendant, who had been 
arrested upon,mesne process in this action, heard at  Fall  Term, 1591, 
of HYDE, by Brown, J. The defendants appealed 

B. B .  Winborne (by brief) for plaintiff. 
N o  counsel contra. 

SHEPHERD, J. I t  appears, from the testimony of the deputy, that 
after making the arrest he permitted the defendant to go into his bed- 

room, from which the defendant escaped by a back door and 
( 14 ) has never been recaptured. This surely amounted to an escape 

in  the eye of the law, and brings the sheriff within The Code, 
sec. 313, which provides that, "If, after being arrested, the defendant 
escape, or be rescued, or bail be not given or justified, or a deposit be 
not made instead thereof, the sheriff shall himself be liable as bail," etc. 

The obligation of bail is, "That the defendant shall at all times ren- 
der himself amenable to the process of the court during the pendency 
of the action, and to such as may be issued to enforce the judgment 
therein." The Code, sec. 299. 

The foregoing provisions are also to be found, ipsissirnis veriiis, in 
the Code of New York, and it is there held that the insolvency of the 
debtor is no defense to an action against the bail. I n  Metcalf v. 
Stryker, 31 N. Y., 255, it is said: "That it does not enter into the 
engagement of bail that they shall be relieved if the debtor is unable 
to pay the debt. On the contrary, the engagement is to produce the 
body of the principal so as to be amenable to process, or, in default 
thereof, to pay the judgment. . . . I t  would virtually repeal the 
statute which allows of the arrest of the defendant in certain cases, to 
hold that the sheriff might assume the right to release from imprison- 
ment any who, in his judgment, he should consider insolvent, and to ex- 
cuse him from paying damages for. that act on proof that the debtor was 
unable to pay." Mr. Murfree, in  his work on Sheriffs (sec. 191), in 
discussing the same statute, says: "That when the sheriff is sued as bail 
he cannot give in  evidence, in mitigation of damages, the defendant's 
insolvency." Accepting these authorities as a correct interpretation of 
our law upon the subject, we are unable to see how his Honor could, in  
this case, have adopted any other rule as to damages than the amount 
of the judgment recovered by the plaintiff. Even if insolvency could 
be considered in  mitigation, it would be incumbent upon the sheriff to 
show that i t  was of such a character as to have prevented the collec- 
tion of the judgment. So far from showing this, we are informed by 

10 
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his own witness that, while the defendant was insolvent, "he had ( 15 ) 
property enough to pay several hundred dollars." 

We can see no error in the rulings excepted to, and the judgment 
must therefore be 

AFFIRMED. 

S. GINSBERG v. GEORGE T. LEACH. 

- The Supreme Court will not consider exceptions arising upon the trial of 
other issues, when one issue, decisive of the appellant's right to recover, 
has been found against him by the jury. 

ACTION for damages, commenced before a justice of the peace, and 
tried upon appeal at  Fall Term, 1891, of HYDE, by Brown, J.  

C.  F.  Warren for plaintif. 
J .  H .  Small for defendant. 

CLARK, J. The following issues were submitted to the jury: 
1. Did the defendant unlawfully commit the trespasses and damages 

as alleged in the complaint ? 
2. What damage has the plaintiff sustained? 
There were no exceptions, other than to the charge and the refusal to 

g i ~ e  a prayer in the words asked. There was but one witness (Bishop) 
introduced by the plaintiff, and there was no testimony for the defend- 
ant. The court instructed the jury that, if they believed the witness, 
to answer the first issue "Yes." The jury, on their return, responded 
10 this issue, "NO." The court then asked the jury if they hadknder- 
stood it to charge that, if they believed the witness, to answer 
the first issue ('Yes?" A juror arose and stated that the jurors ( 16 ) 
had understood the court so to charge. 

The instruction of the court, as to the first issue, was all the plain- 
tiff could possibly have asked. There was no evidence that the defend- 
and ejected plaintiff, "molliter manus," but if the witness was to be 
believed, he did so violently and roughly. The jury having on the first 
issue returned that they did not believe the witness, i t  becomes imma- 
terial to consider the correctness of the instructions applicable to the 
second issue. The Court will not deal with abstract propositions of 
law. 

NO ERROR. 

Cited: Malloy v. Fayetteville, 122 N .  C., 485; Hamilton v. Lumber 
Co., 160 N. C., 52. 

11 
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M. L. BROWNE ET AL. V. E. 3'. LAMB. 

Trust and Trustee. 

B. sold and conveyed to T. a tract of land, and the latter conveyed the same 
land to L., in  trust to secure the payment of the purchase money; this 
deed contained a provision that  if T. should make sale of any of the 
timber on the land, he should apply the proceeds on the purchase money. 
Soon after the execution of the deed, T. went into possession, and did 
cut and sell timber, devoting a portion of the money arising therefrom 
to the payment of the purchase notes, which were then in the posses- 
sion of D., but T. being unable to complete the payment, L., the trustee, 
a t  the request of B., sold the lands under the trust, when B. became " 
purchaser and took title, and thereupon brought suit against L. to re- 
cover the value of the timber cut by T., and certain taxes which the 
latter had permitted to accrue: Held, that L. was only a trustee for 
the sale of the land, in the event T. should make default in the payment 
of the purchase notes, and that  he was not liable for the conduct of T., 
or the custody of the property while T. was in possession, especially as 
his conduct and possession were with the knowledge and consent of B. 

( 17 ) ACTION tried at Fall Term, 1891, of PASQUOTANK, by Brown, J .  
I t  appears from the pleadings that, on 18 January, 1887, the 

plaintiffs, through the agency of the defendant, sold and coiweyed to 
W. 0. Temple certain lands in Pasquotank County; part of the purchase 
money was paid in cash, and for the balance notes were given by said 
Temple to plaintiffs, as set out in the complaint, for the sun1 of $7,000, 
and, to secure payment of the same, said Temple and his wife executed 
to the defendant a deed of trust of even date with the deed from the 

plaintiff to Temple on the following trust : . . . "To secure 
( 18 ) the purchase money for which, in  part, this present deed is made. 

I f  the said Temple shall make any sale or disposition of the 
timber of the aforesaid lands, it is hereby agreed he shall apply the 
proceeds therefrom in payment of the bonds herein secured. To have 
and to hold the above described pieces of land, with all the improve- 
ments thereunto belonging, unto the said E. F. Lamb, trustee aforesaid, 
and his heirs, in fee simple forever. But on this special trust and confi- 
dence: That if the said W. 0. Temple shall well and truly pay off and 
discharge each of the aforementioned bonds, with the accrued interest, 
as they shall severally fall due, or cause the same to be paid off and 
discharged, then the trustee herein mentioned shall reconvey to said 
Temple and his heirs, or unto such person as shall be legally entitled, 
all the right, title and interest hereby conveyed, the necessary cost and 
expense of such reconveyance to be paid by the party of the first part. 

But if the said W. 0. Temple shall fail to pay either of the 
( 19 ) aforesaid and described bonds at maturity, or at any time there- 



N. C.]  SEPTEMBER TERM, 1802. 

after, within ten days aftcr being requested so to do by thc said 
payees or the legal holder of said bonds, or any of them, then the said 
trustee, at  the request of said payees or the legal holdcr of said bonds, 
or any of thml, shall sell thc property herein described at public auc- 
tion, at the courtbousc door in Pasquotank Comrty, for cash, or or1 such 
terrns as the ceslui que frust shall name, and apply the proceeds of such 
in payment of cornmissions to said trustee at five per cent, cost of sale, 
and all of the bonds herein secured, pro raia, principal and interest, 
those that may not be ducl as well as thosc that are, without any rebate 
whatever, and pay the surplus unto the said W. 0. Temple, heirs or 
grantees. 

The sale herein lrovided for may be h:id after sixty days' advertisc- 
nxn t  at the courthouse door in Pasquota111 County arid three other 
public places in said county, or in lieu of s u ~ h  advertisement, sale may 
be had after eight successive publications of day of sale and terms in 
some meekly newspaper published irr said county." 

(Signed by W. 0. Tcmple, Blanche G. Temple, and F. F. Lamb, 
trustee.) e 

I t  appears further, that the defendant was paid by the plail~tiffs $375 
for his srrviccs i11 making said sale, and that the uotes given by Temple 
to plaintiffs for the purchase. price of the lands were taken by plaintiffs 
out of the possessiou of defendant before the trustee's sale, and that 
after some payrnelits had beeu rnadc by said Temple upon said notes hc 
made default, and upon request of plaintifis the defendant sold the lands 
under the provisions of the deed of trust, and thc plaintiffs bid off the 
same and become thc purchasers at a sum less than the amount of the 
balancc of purchase money which was then unpaid, and that defendant, 
as trustee, executed to the plaintifls a deed for said lands. 

I t  further appears that after thc sale by plaintiffs to Temple ( 20 ) 
and the contemporalreous execution of the deed of trust by 
Temple and wife to defendant, the said Temple went into possession of 
said lands and cut timber upon the same and sold said timber and paid 
part of the proceeds of said sales to plaintiffs, and made some improve- 
nients upon said lauds with the kllowledge of plaintiffs arid without ob- 
jection on their part. 

The plaintiffs bring this action, allcging that defendant, as trustee in 
said deed of trust, in violation of his duty as trustee, negligently per- 
mitted kaid Temple to cut and dispoe of said timber, and failed to pay 
the taxes upon said lands, to the damage of plaintiffs $1,706.33. 

And plaintiffs further allege that defendant, in corlsideration of the 
$375 paid him as aforesaid, agreed to look after the timber upon said 
lai~ds, and if Temple should make any sale or disposition thereof, to 
a t t a d  to it nlld see that the proceeds ~Iiei~efi~orn were applied to the 
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payment of the balance of purchase price of said lands; and further, 
that the defendant, in consideration of the said commissions, agreed to 
collect the said notes without further charge, but that upon the sale 
of the lands by defendant under the deed of trust and purchase by plain- 
tiffs, defendant refused to make a deed to the plaintiffs for the same 
until plaintiffs paid him the sum of $233 as commissions on said sale, 
and that, in order to procure a deed from defendant, the plaintiffs 
paid him said sum under protest. And they now seek to recover said 
sum, in  addition to the damages named above. 

The following issues were submitted to the jury: 
1. Did the defendant, as trustee, in violation of his duties as set 

forth in  the deed of trust, negligently permit the cutting and removal 
of the timber and the diversion of the proceed9 by Temple? 

( 21 ) 2. Did the defendant wrongfully exact and receive from the 
plaintiffs the sum of $233 as commissioner for foreclosing the 

trust in violation of an agreement not to charge therefor, as alleged in 
the complaint ? 

3. Did the defendak, for a valuable consideration, contract with the 
pIaintiffs to look after the cutting and sale of the timber and see to the 
proper application of the proceeds for the plaintiffs, as alleged in the 
complaint ? 

4. I f  so, did the defendant neglect to perform the same? 
5. What damage, if any, have the plaintiffs sustained? 
The following prayers for instructions were asked for by the plain- 

tiffs upon the first issue: 
1. When Lamb signed the trust, i t  was an acceptance of the trust by 

him and he became chargeable with i t  according to its true intent and 
meaning. 

2. It is the fundamental duty of a trustee to do his utmost for the 
cestui  que trust, and the rule is that he must act in good faith, which 
includes not only what is commonly understood by honesty and integ- 
rity, but care, diligence and attention. 

3. I f  a trustee permit a debtor to retain possession of a trust estate, 
work and use i t  as his owii, he will be held responsible for the injury 
to the trust fund out of his own estate. 

His  Honor charged the jury upon the first issue: That when the 
defendant signed the trust, i t  was an acceptance by him and-he was 
bound by its provisions; that this issue relates exclusively to defend- 
ant's duties as trustee under said deed of trust, and that, upon all the 
evidence, the jury should answer the first issue NO. And upon the 

I second issue, that if the jury believe the evidence i n  the case, they should 
answer the second issue No. 

1 4  
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Se\eral exceptioils taken to the evidence were not insisted upon in 
this Court, and no exceptions were taken to the charge upon the other 
issues. 

The jury rwponded "No" to the first, second and third issues. ( 22 ) 
I t  was found by their response to the third issue, that there mas 
no contract or agreement (independent of the deed of trust between the 
plaintiffs and defendant) that defendant was to look after the cutting 
and sale of the timber, a ~ l d  see to thc proper application of the proceeds 
for the plaintiffs, as alleged in  the complaint. There nas judgment 
for def eudant, and plaintiffs appealed. 

J7. F. Aydlet t  for plaint i fs .  
R. I{. Bat& for defendant. 

MacRaq J., after stating the case: The case stands upon the re- 
fusal of his Honor to give the instructions upon the first issue, as asked, 
and his instructions upon the first and second issucs as set forth above. 
And the only question presented us is as to the duty of defendant as 
trustec u~lder the deed of trust. 

The general principles governing all trusters in the adrnil~istratiou 
of the trusts confided to them are too well settled to require the citatioi~ 
of autllorities. They are to use diligence and faith; they are not per- 
mitted to wrest their opportunities to their own advantage, Imr to 

. suffer wrong to be done in  the premises to their cestuis que I rus t en l ;  
t h i r  compensation is fixed by deed or allowed by order. 

The defendant in the case before us was a trustee for sale; his duties 
were fixed by the deed; he was to reconvey to the trustor upon the pay- 
melit of the debt secured, and in case of default in said payment, arid 
11pon the request of the payees, he was to sell the lands a d  al)ply the 
proceeds of sale: first, in payment of Iris commissions; next, to the 
satisfachon of the indebtedness; and the surplus, if any, he was to l)ay 
over to the trustor. 

Was it illcumbent upon the dcfcndant undcr the ternis of this deed 
to take possessioii of the land or to enjoin the cutting of tirnber by 
thc tnlstor in possession, or to see to the proper applicatioll 
of tlic procecds of sales of timber hy him, or to see that the trustor ( 23 ) 
in  possession paid the taxes accruing upon the land? 

I t  s.eenls to have been ill contrn~plation of the parties to the deed 
that the trustor should remain in the possession and that he might cut 
the timber thereon; for it is provided in the deed that, "If the said 
Teinple shall make any sale or disposition of the tirnber of the afore- 
said lands, i t  is hereby agreed he shall apply the proceeds therefrom 
in payment of the bonds hereill rccci~ cd." That he did in pos- 
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session and cut timber from the land was known to the plaintiffs, and 
they received at  least a portion of the money arising from such sales 
in  payment of the notes, and the defendant seems to have sold the land 
promptly upon default in  payment and request made to him to sell. 

We have carefully examined the authorities cited by the diligent 
counsel for the appellant to support his contention that the trustee was 
bound to take immediate possession of the land, to prevent the cutting 
of timber by the trustor, or to see to the application of the proceeds of 
sale thereof in  payment of the debt to plaintiffs, and to see that the 
taxes were paid, and we find that these authorities simply enunciate the 
principles relating to the general duties of trustees, or refer to special 
trusts where other duties were imposed upon the trustees than to sell 
upon default in  payment and request of the payees. 

As to the plaintiffs' contention that by virtue of a distinct agree- 
ment, separate from the stipulations of the deed, the defendant under- 
took, in  consideration of the $375 he had already received, to collect 
the notes without additional charge, it was provided in  the deed that 
the trustee should retain five per cent as commissions upon the sale of 

t the land by him, and it is not charged, that he withheld a greater sum. 
I t  was in  evidence that the notes were taken out of the trustee's 

( 24 ) hands, and that he was requested by plaintiffs to sell the land 
under the deed which provided for the payment of his commie- 

sions upon the sale. We therefore conclude that his Honor properly 
instructed the jury, that if they believed the evidence they should 
respond to the second issue No. 

NO ERROR. 

TIMOTHY E L Y  ET AL. v. J O H N  I?. DAVIS ET AL. 

Malicious  Prosecutior+-Pleadi.ng. 

1. It is essential to the maintenance of an action for malicious prosecution 
that the complaint should contain an averment of the want of probable 
cause, or a statement of facts which, if proved, would establish a want 
of probable cause. 

2. Xemble, that an action will not lie for malicious prosecution in a civil 
suit, unless there has been an arrest of the person, seizure of property, 
or similar extraordinary proceedings, productive of special damages. 

 TIO ON tried at Spring Term, 1892, of PASQUOTANK, by flhuford, J. 
The portions of the complaint referred to in  the opinion are as fol- 

lows : 
16 



N. C . ]  SEPTEMBER TERM, 1892. * 

"5. That the said Dn\ is and his co-assistants, by the enlployment of 
so vast all array of lcgal talent of this and other states, by their per 
scverancc, technical pleadings, delays and obstructions, caused the said 
E:ly and the said Terry a vast anlount of labor, expaise and tirne in 
defending said suit, ill atte~ida~lce at  court for over four years, the ex- 
pelrse of scwuing wituesses and their attendailcc. at court, the 
expeuse of atttwdance a ~ r d  taking depositions before commis- ( 25 ) 
sioners, and e n q d o y n ~ e ~ ~ t  aid paymcwt of attorney in defending 
said action to its final terntir~atioij, and for the worrinicwt of mind and 
the labor of body, plaintiffs claim damage three thousand dollars. 

"6. That the charge of fraud perpetrated by the said Terry as the at- 
torney of the said Ely for thc benefit and advantagc of Ely, was false, 
malicious, rcvmgeful ill spirit, intended to damage and defame both the 
good r~an~c ,  honor, honesty and commercial standing of both Ely and 
his attorney and agent, Terry, and to scatter broadcast the cloud of 
defamation of charactcr through thc cI~ai111~1s of information that 
should be held the most sacred, to wit, the records of court pToceedillgs, 
to be held up forever thereby against them, the infanlous chargc of 
fraud and attempted fraud, to the damage of the plaintiff's in their 
minds, in  their occupations and in  their comnlercial standing and rc- 
lations, ten thousand dollars. 

"7. That the bringing of the said action by the said defendants and its 
prosecution to get from said Ely so large an amount of the land con- 
veyed to him by the foreclosure of said mortgage and sale of the said 
land under it to him, and the recording of the said contract by Davis, 
alleged by Daris to be fraudulent, caused and is a blight and damage 
to the plaintiffs' (Ely and Terry) title to his and their said lands, 
known as the 'Great Park Estate,' to a large amount; and has pre- 
vented and deprived the plaintiffs froin making a sale thereof to great 
advantagc, to wit, for the sum of one hundred thousand dollars, thereby 
damaging these plaintiff's, Ely and Terry, to the sum of twenty-five 
thousand dollars." 

There was judgnlent sustaining the dcniurrrr and plaintiffs appealed. 

Harvey Terry  for p!ainf iff. 
No counsel c o n t m .  

MACRAE, J. IJpon the driilurrer ore  ~ P I L U ~  we are to tlecidc ( 26 ) 
whether the complaint statcs grom~ds sufficient to co~~st i tutc  a 
cause of action. After alleging that in 1885 the defendant Davis had 
brought all action in  the Superior Court of Pasquota~lk against the 
plaintiff's, in  which i t  was charged that the said Twry  had rnadc false 
and frauduleirt represelltations with regard to thc nurnher of acres in a 
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certain tract of land, and had procured by fraud the oniission of a tract 
of land from a certain deed of partition, and after alleging that said 
charges were false and malicious, and that defendant Davis was assisted 
in bringing the said action by the other defendants, the plaintiffs make 
three distinct averments of damage, upon which they demand judg- 
ment, as will appear by reference to articles 5, 6 and 7 of the complaint. 

This, then, is an action to recover damages for malicious prosecution, 
and we are met at the threshold with the fact that there is no allega- - 
tion in  the complaint of want of probable cause, nor statement of facts 
which, if proved, would establish the want of probable cause in the 
alleged malicious charge of fraud and false representation. 

This omission is in itself fatal to plaintiffs' action. I11 the multiplic- 
i ty of authority that both malice and want of probable cause must be 
alleged and proved to sustain such an action, we are content to refer 
to Williams v. Hunter, 10 N. C., 545; I<irk?zam v. Coe, 46 N. C., 423; 
liewitt v. Wooten, 52 N.  C., 182; Bzcrnett v. Nicholson, 79 N.  C., 548; 
Barfield v. Turner, 101 N. C., 357. 

We may as well say that the law seems to be settled by the weight of 
authority, although there are some decisions to the contrary, that an 
action will not lie for malicious prosecution in  a ciril suit, unless there 
was an arrest of the person, or seizure of property, as in attachment 
proceedings at  law or their equivalent in equity, or i11 the proceedings 
In bankruptcy, or like cases, where there was some special damage re- 

sulting from the action, and which would not necessarily result 
( 27 ) in  all cases of the like kind. 

I n  Davis v. Gully, 19 N. C., 360, i t  is broadly stated by the 
eminent judge who delivered the opinion of the Court, than "an action 
on the case lies against any person who maliciously, and without prob- 
able cause, prosecutes another before any tribunal, and thereby subjects 
him to an injury, either in his person, property or reputation." But 
a careful examination of all the cases in North Carolina has shown 
the fact that not one has been before this Court, unless the alleged 
malicious prosecution was in a criminal action, or in  the prosecutioll 
of some extraordinary remedy on the civil docket, involving the liberty 
of the person, the seizure of property, injunction, or the like, and con- 
sequent special damage. 

The Legislature has seen fit to pro~icle for the award of costs to the 
successful litigant in civil actions, by way of conipensation for ex- 
penses incurred, and these costs hare been held to be the only compeii- 
sation allowed by law, except in  the cases mentioned above, since the 
fifty-third year of Henry 111. 

The policy of the law, while encouraging arbitrations and settlements 
without suit, has ever been to afford fair opportunity to all to have 
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their claims determined in thr courts. To hold i t  now to be that iir 
cvery case of failure by the plaintiff to establish his allegation of fraud, 
there being no special damage resulting therefrom, upon a suggestion of 
malice and want of probable cause, an actioil for malicious prosecution 
would lie against him, would opeu the flood-gate to a species of litiga- 
tion hitherto unknown in North Carolina, the absence of which, up 
to the present time, indicates that it has not heretofore been recog- 
nized. 

Holding, as we do, with his Honor below, that the demurrer should 
be sustained and the artion dismissed, it is unnecessary that we should 
examine the other exceptions. 

A ~ I R M E D .  

Cited: Davis v. Terry, 114 N.  C., 31, 32;  Mahoney v. Tyler, 136 
N. C., 43; R. B. v.  Hardware Co., 138 N.  C., 181; Wright v. Harris, 
160 N .  C., 646; Carpenter 11. Hanes, 167 N. C., 539;  J u o m e  v. Shnw, 
172 N.  C., 862. 

E. F. AYDLETT v. GEORGE B. PENDLETON ET AL. 
( 28 > 

Partition-Estnt es, Conhinge fit. 

A sale for partition will not be decreed where there are contingent remain- 
ders, or other future conditional interest, unless all the persons who may 
be by any possibility interested unite in  asking for such decree-Laws 
1887, ch. 214, not applying to such contingent estates and interests. 

SPECIAL PEOCEEDINO commeilced before the clerk of the Superior 
Court, and heard before Xhuford, J., upon appeal at  Spring Term, 
1892, of PASQUOTANIL 

The plaintie asks for sale of the land d~scr ib(d in the petition for 
partition. 

The petitioner owns the interest of Jane R. Pendletoii and R. D. 
Williams. The defendants, George and Kate Ycndleton, are infants 
and unmarried and without issue and oppose the sale. 

The land cannot be actually partitioned, but sale must be had for 
that purpose. 

The court refused to grant an order of sale for partition. Plaintiff 
excepted and appealed. 

A11 the parties claim under a deed from Charles Guirkin, trustee, and 
Andrew L. Pendleton to Jane R. Pendleton, George W. Pendleton and 
Kate Pendlctorr, pxccuted on I March, 1888, the material portions of 
which are: 

1 9  
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"That for and in consideration of the premises, and the further sum of 
ten dollars in  hand paid by the parties of the second part, the receipt 
of which is hereby acknowledged, the said Charles Guirkin, trustee as 
aforesaid, and said Andrew L. Pendleton have gisen, granted, bar- 
gained, sold and conveyed, and by these presents do give, grant, bar- 

gain, sell and convey unto the parties of the second part in  in- 
( 29 ) terest as to time and amount of enjoyment, and so forth, as 

hereinafter set out, the following pieces and parcels of land, 
to wit:  

"To have and to hold the abore-mentioned and described property 
. . . . . . . . . . . . . . . . .  

unto the said Jane R. Pendleton for and during the term of her natural 
life free from the control and incumbrances of any and all persons 
whatsover. 

"To have and to hold one-third of the remainder unto the said Robert 
D. Williams and his heirs forever. To have and to hold the other tmo- 
thirds of the said remainder in  equal parts in  severalty unto the said 
George W. Pendleton and Kate Pendleton each for his or her natural 
life, but if the said George or the said Kate shall die, leaving issue of 
their body, or the body of either, or the issue of said issue, living at the 
time of his or her death, then to have and to hold the part of the one so 
dying and so leaving lineal heirs unto the said George W. or unto her, 
the said Kate, and his or her heirs in  fee forever. But if the said 
George W. or the said Kate shall die without leaving such issue, or the 
issue of such, at  his or her death, then to have and to hold the remainder 
after their life estate unto the said Robert D. Williams and his heirs in 
fee. But if either the said George or the said Kate shall die, not leav- 
ing issue of the body of the one dying, but leaving the other snrviving, 
then to have and to hold the part of the one so dying, one moiety 
thereof unto the said Robert D. Williams and his heirs, and one-half 
thereof unto the survivor for and during the term of their natural life, 
and if the survivor shall die, leaving issue living at  his or her death, or 
the issue of such, then to have and to hoId the part last mentioned unto 
the said survivor and his or her heirs. But if the survivor shall die, 
not leaving issue at his or her death, or the issue of such, then the 
remainder of said life estate herein granted to have and to hold unto 
the said Robert D. Williams and his heirs. The object of thus limiting 
the estate herein granted being to secure the same to the blood of the 

said Jane R. Pendleton in  exclusion of the relations of the half- 
( 30 ) blood of the said George W. and Kate on side of their father 

and said Andrew L. Pendleton." 

E. F. Aydlett f o r  plaintif. 
E. C. Smith f o r  defendant. 
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SFIEPIXERD, J. At conlmon law there could bc 110 compulsory parti- 
tioil between tenants in common, and it was within the power of each 
cotenant to annoy and injurc the othcrs by an unreasonable assertion of 
his uiidoubted right to be in  possession of every part of the lands of the 
coteilailcy. There being no right to the exclusivc possession of any 
particular part, neithcr cotenant had that incentive to improve or even 
to cultivate the land so held in  common, as would invariably attend a 
tcnarlcy in severalty; and as the chief evils of the former species of 
tenancy grew out of the right of each tenant to the immediate posses- 
sion of the whole, the statutes 31 a d  32 Henry VJII, compelling 
partition by writ, have been held in England and America to apply 
only to such tenants in common as have a present right of possession. 
"By the former statute, none but tenants of the freehold who had 
estates of inheritance could have partition, and only against tenants 
of the freehold. By the latter, tenants for life or years might have 
partitioi~, but not to affect the reversioner or remaiitderman." Wood 
1 % .  Sugg, 91  N. C., 93. This has always been the law in North Carolina 
rll~til Laws 1387, chapter 214, in which it is provided, "That the 
existence of a life estate in any land shall not be a bar to a sale for 
partition of the renmir~der or reversion thereof, and for the purposes of 
partition the tenants in common shall be deemed seized and possessed 
as if no life estate cxisted. But this shall not intcrfrre with the pos- 
session of the life tenant during the existence of his estate." I t  is 
entirely clear that the statute does not apply to contingent re- 
maii~ders or other uncertain future interests, and as to these it is ( 31 ) 
well settled that they cannot be sold for partition. S'iw~porc v. 
Wallace, 83 N. C., 477; Williams v. Hass~ l l ,  74 N. C., 434; Wufson 
v. Watson, 66 hT. C., 400; M i l l ~ r ,  px purte, 90 N. C., 625; Irtlin v. Clark, 
98 N. C., 445. Such being the law, we are unable to see horn the court 
could have ordered a sale in the present case. 

C'onceding i t  to be true, as contended by the petitioner, that the issue 
of Kate and George can never take as such, and that their existence 
at  the time of the death of said George and Kate is only a contingency, 
up011 the happening of which the estates of the latter are to be enlarged 
into fees simple-thus putting into operation the rule in Shelly's 
case-such estates are nevertheless subject to open and be defeated 01. 

modified by certain contipgencies which can only be determined at thc 
dcath of the said George and Kate. Thus, if both of these parties 
should die without leaving issue, or the issue of such, then the whole 
estate, subject to these limitations (being two-thirds interest in the 
property) will go by way of remainder in  fee to R. D. Williams. 
I f ,  however, one of the said parties shall die leaving no such issue, then 
one moiety of his or her interest is to go to said R. U. Williams in  fee, 
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and the other to the survivor during his or her natural life, and then 
to his or her issue; but failing in  issue, or the issue of such, at the death 
of the survivor, then to said R. D. Williams in  fee. Thus it will be 
seen that even according to this construction of the deed, there are fu- 
ture contingent interests, and though these may be represented by some 
person in esse, it cannot authorize the court i n  decreeing a sale for 
partition where there is objection by some of the parties interested. 

I t  is true that in  some instances a person may represent the interests 
of others of his class who are not in esse, but the court only decrees a 
sale in  such cases where the interests of the parties will be materially 

and essentially promoted. Such is not the case before us. I t  
( 32 ) is simply a petition for a, sale for partition, and i t  is an inflexible 

rule of this Court that no such sale will be decreed where there 
are contingent remainders, or other future conditional interests, unless 
all of the persons, who may by any possibility be interested, unite in  
asking for such relief. 

AFFIRMED. 

Ci ted:  Overmun v .  T a t e ,  114 N. C., 573; Gillespie v. Allison, 115 
N. C., 545; H o d p s  v .  Lipscomb,  128 N.  C., 63; Spr ings  v. Scot t ,  132 
N.  C., 553; M a k e l y  v .  Shore,  175 N.  C., 124; Pendleton v. Wil l iams ,  ib., 
251; Dawson  v. W o o d ,  177 N.  C., 162; l'lzompson v. H u m p h r e y ,  179 
N. C., 58. 

E. T. VANN v. L. C. LAWRENCE. 

Appeal-Examination of Adverse Party-Witness. 

1. I t  is not necessary that a party to an action who desires to examine the 
adverse party before the trial, under sections 580 and 581 of The Code, 
shall first obtain leave from the court to make such examination. The 
words of the statute, "unless for good cause shown the judge shall order 
otherwise," apply only to the length of the time of notice, less than five 
days. 

2. An appeal from a n  order of the court, before which such an examination 
is being made, directing the examination to proceed, is premature. 

APPEAL from an order of Shuford ,  J., made in  the above entitled 
cause, at  Spring Term, 1892, of HERTBORD. 

On 26 March, 1892, the plaintiff caused a notice and subpcena to be 
served on the defendant, that at the time and place named he would 
examine the defendant as a witness in this action, then pending. The 
defendant filed the following answer before the clerk: 
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"1. That the defendant is adviscd a ~ ~ d  believes that the plaintiff is 
riot entitled to examine the defendant and compel him to disclose his 
evidence in  this case before a trial of said cause, without first obtaining 
an order in  said cause upon notice of snch examination. 

"2. That he is advised that no such order has been obtained ( 33 ) 
and i t  does not appear that there is any necessity for taking said 
evidence prior to the trial of the cause. 

"3. That the defendant will be at the trial and go on the stand as 
a witness, where and when the plaintiff' can e x t m i ~ e  2nd crnis-sxamine 
defendant about any and all matters pertaining to the issues in said 
matters. 

"4. That the defendant is further informed and believes that the 
plaintie has no just reason for asking for such ex*dnrination, and be is 
advised by his counsel that he is not in law bound to testify under said 
notice. 

"And he prays that said motion be discharged." 
The clerk refused to discharge the motion, and the defendant there- 

upon objected to the examination for reasons stated in the answer to 
the notice, and appealed from the clerk's ruling. The judge affirmed 
the judgment, and the defendant appealed to the Supreme Court. 

N o  counsel for plaintilrf. 
E. P. Aydbett  for defendant .  

CLARK, J. The Code, sectio~r 380, provides that "a party to a11 
action may be examined as a witness by the adverse party . . . 
either at  the trial, or conditionally, or upon commission." The next 
sectidlr provides that "the examination, instead of being had at the 
trial, as provided in the preceding section, may be had at any time 
before the trial, at the option of the party claiming it, before a judge 
or clerk of the court, on a previous notice to the party to be examined, 
or any other adverse party, of at least five days, unless for good cause 
shown the judge shall order otherwise." Nothing in these two sections, 
or in  the succeeding sectiorrs on that subject, 582, 587, suggests that 
leave to examine the opposite party must be obtained. On the contrary, 
the examination is treated as a right to be exercised before trial "at 
the option of the party claiming it." The provision, "unless the judge 
orders otherwise," applics to the length of notice which he can 
make less than the five days prescribed. ( 34 
. I t  is true that it is held in C o u t ~ s  21. W i l k e s ,  92 N .  C., 376, 
and i n  Hudson  v. Jordan ,  108 N. C., 10, that this proceeding is a sub- 
stitute for the old bill of discovery; that is to say, it serves the same 
purpose. But i t  is a subst i tu te  for the former proceeding, and not the 
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same. This is explicitly stated in section 579. Helms v. Green, 105 
N. C., 251. I n  the bill of discovery leave was required to obtain the 
examination of the opposite party, but it was almost a matter of 
course, and possibly was, therefore, left out of the new procedure as a 
useless formality. That the omission was intentional, may be seen 
by reference to section 578, immediately preceding, in  regard to the 
inspection and copy of books, papers, etc., of the adverse party, which 
can only be had upon the order of the court, made after due notice. 

The appeal is premature. To stop the trial of a cause, pending an 
appeal to this Court, upon every isolated question of practice, or the 
admissibility of evidence, or the competency of a witness, and the like, 
would indefinitely protract litigation and swell its cost. Guilford v. 
Georgia Company, 109 N. C., 310, and cases there cited. 

The defendant in  the present case would have lost none of his rights, 
had he noted his exception and have proceeded with the trial. As the 
question before us is presented for the first time, we have, following 
the precedents cited i n  Wylde's case, 110 N. C., 500, passed upon it, but, 
none the less, i t  must be entered. 

APPEAL DISMISSED. 

Cited: Fertilizer Co. v. Taylor, 112 N.  C., 145; Holt v. Warehouse 
Co., 116 N. C., 490; Pender v. Mallett, 122 N. C., 164; S.  c., 123 N. C., 
60; Ward v. Martin, 175 N.  C., 288, 289; Tiyne v. Fogle, 176 N. C., 
352; Smith  v. Wooding, 177 N.  C., 548; Jones v. Guano Go., 180 N .  C., 
320; Monroe v. Holder, 182 N.  C., 79. 

( 35 
THE ALBEMARLE STEAM NAVIGATION COMPANY 

V. Q. C. WILLIAMS ET AL. 

Bail-Statute Limitations. 

Proceedings against bail, in  civil actions, are  barred, unless commenced 
within three years after judgment against the principal, notwithstanding 
the principal may have left the State i n  the meanwhile. 

In 1888 the plaintiff comrne~lced an action in the court of a justice 
of the peace against the defendant, Q. C. Williams, to recover one hun- 
dred and fifty dollars (which it was alleged that he had embezzled as 
plaintiff's agent), and, pending the action, procured an order of arrest, 
which was executed, and the other defendants became bail. I n  August, 
1888, the plaintiff recovered judgment for the amount claimed. 
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NAVI~ATION Co. v. WILLJAMS. 

(2. C. Williams forfeited his bond and Aled the State about two years 
before the making of the motion in this cause. The said judgment 
was docketed in the Superior Court in October, 1888, and execution 
issucd against the property of the defendm~t shortly thereafter and 
returned "nul la  bona." A few weeks before this motion was made, 
rxecution was issued against the person of the defendant, and retur~led 
not to be found. Thereupon, in  November, 1991, the plaintiff moved 
for judgment against the sureties, J. T. Williams and U. P. Williams. 
The said sureties answered the motion and plead the stati~te of limlt:i- 
tions, as set out in the record. 

The justice of the peace overruled the plea and gave judgment 
for plaintiff. The sureties appealed to the Superior Court from said 
judgment. The Superior Court overrnlcd the judgmer~t of the justice 
of the peace a i d  gave judgment in favor of the sureties. From this 
judgment the plaintiff appealed to the Supreme Court. 

R. H. Winborne  ( b y  br ie f )  for the  plaintif f .  
No counsel contra. 

SHEPHERD, J. The condition of the ulldertaking of bail is, ( 36 ) 
"that the defendant shall at  all times render himself amenable 
to the process of the court during the pendency of the action, and to 
such as may be issued to enforce thc judgment therein." The Code, 
section 299. I11 the absence of any statutory provision to the contrary, 
we would be inclined to hold with the plaintifl that the statute of 
limitations does not begin to run until a return of non est inven tus  is 
made on execution, the principle being, "that the bail only guarantees 
that the debtor shall be forthcoming to rcspoiid to the execution, and do 
not become liable to pay the dcbt except upon failure in that respect. 
Conscqucntly no right of actiou exists in favor of the creditor until it is 
ascertained that the debtor is not forthcoming upon the execution." 
Wood Limitations, scctiou 155. Our statute, however (The Code, sec- 
tion 155), expressly provides that proceedings against bail shall be 
barred unless commenced within thrce years after j u d g m m t  against 
f h e  principal. There can be no doubt as to the meaning of this lan- 
guage, and i t  must therefore follow that the motion of the plaintiff 
is barred by the statute of limitations. The fact of the debtor hav- 
ing left the State, cannot, under section 162 of The Code, prolor~g the 
liability of the bail. 

AFFIRMED. 
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W. 0. TEMPLE, ADMINISTRATOR OF MARY A. THOMAS, V. THE BOARD O F  
COMMISSIONERS OF PASQUOTANK COUNTY ET AL. 

Evidence-Will-Devise-laws of Other  S ta tes  and Countries.  

1. The existence of the unwritten law of another state or foreign country 

I 
may be proved by competent witnesses. 

2. A will made by one domiciled in another state, and which is there sub- 
I ject to be construed by the rules of the common law, will be construed as 

if  it had been made in this State, unless it is made to appear by compe- 
tent evidence, that a different construction would prevail in the state 
where the testator resided. 

I 

3. A testator, domiciled in the state of Maryland, devised to "M., for the 
benefit of S., all of Pasquotank County, N. C., the sum of $1,000, the 
interest to be paid her during her life, and at her decease M. to distribute 
ithe principal as her judgment may determine for the poor of said 
county." M. received the fund and paid the interest as directed, but 
died-leaving her husband surviving-without making any provision for 
the disposition of the fund after the death of S., who also soon after 

. died. It was proved upon, the trial that under the laws of Maryland, 
devises and legacies for charitable uses were void: Held, that upon 
the death of S. the fund should be paid to the heirs or distributees of the 
testator or their assigns. 

( 37 ) ACTION heard p Xhuford,  J., on 27 April, 1892, at  Chan~bers 
in  Plyn;louth, by conumt, on an appeal from a decree rendered by 

the clerk of the Superior Court of PASQUOTANK. 
The clerk of the Superior Court made a decree adjudging 

( 39 ) that the heirs at  law of John A. Gambrill, or their assigns. were 
'entitled to the fund, and directing the petitioning administrator 

to pay the fund over to such heirs at  law and assigns, to wit, J. S. 
McCoy, two-thirds thereof, and John L. Hinton, one-third 

( 40 ) thereof. 
From the ruling of the clerk the respondents appealed to the 

judge of the district, who sustained the finding made by the clerk and 
affirmed the order of payment. 

From the ruling and judgment the respondents, the board of com- 
missioners of Pasquotank County and William Thomas, appealed to 
the Supreme Court. 

N o  counsel for plaintif f .  
E. F. A y d l e t t  for defendant .  

MACRAE, J. The first exception was to the admission of the testi. 
inony of J. Heywood Sawyer, who, after stating that he is an attorney 
at law, and has been p~acticing in North Carolina since 1878, that in 
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the cdourse of his business connected wkth the subject-nratter of the 
presellt litigation, he has thoroughly examined into the law of Mary- 
land, ant1 thinks, from this examination, he is qualified to state what 
that law is on this subject, and testifies, in substance, that, by the 
decisions of the Court of Appeals of that state, devises and lcgacics to 
charitable uses cannot be sustained and enforced. The objection to 
this testimony is that it is incompetent and inadmissible. 

The existence of an unwritten law of another state, or foreign coun- 
try, mnst be proved by competent witnesses. Zlooper v. Hoore ,  50 
W. C., 130. 

The other exception was to the judgme~rt of his Honor eonfirining 
the judgmcnt of the clerk, which directs the distribution of the fund in 
the liailds of the administrator between J. S. McCoy, one of the dis- 
tributees, and J. L. I-Tinton, assignee of the other distributers, of that 
part of the personal estate of John A. Gambrill, deceased, as to which 
he died illtestate, to thr  exc~lusion of the defendant William Thomas, 
who clainls as the representative of his deceased wife, Mary A. Thomas, 
a d  the board of connmissioners of Pasquotank County, who 
clainl, as trustees, to hold the fund and administer i t  for the ( 41 ) 
benefit of the poor of said county. 

The testator bequeathed thc sum of $1,00O'in trust to Mary A. Mor- 
gan, for the benefit of Mrs. Mary A. Scott, the interest to be paid her 
duriilg her life, "and at  her decease, Mrs. Morgan to distribute the 
pri~lcipal, as her judgment may determine, for the bcncfit of the poor of 
said aonnty." 

This d l  was made ill the state of Maryland, where the testator 
resided, mid where it is subject to be construed by the rules of the com- 
mon law. I t  will, in  the courts of North Carolina, have the same con- 
struction as if it had been made here, unless it shall appear by judicial 
dec.isioni, or by the opinions of men learned in  the law, that a differe~rt 
construction would prevail in  Maryland. Worre71 7). V i n s o n ,  50 N. C., 
91. I t  has been adjudged by the court below, upon competent evidence, 
as we ha\ e seen in our examination of the first exception, that by the 
laws of htaryland this bequest is void, and the laws of that state govern 
the exposition of tllr testator's will, because he was there donliciled 
a t  the time of its execution and of his death. Worre l l  v. V i n s o n ,  supra;  
,111~11 v. Yaas, 20 N. C., 207. 

The trustee, Mary A. Morgan, who married the defendant Thomas, 
and died, could have had no beneficial interest in the fund if the be- 
quest had been held good, and the defendant Thomas, her surviring 
liusbal~d, can have no interest in it, because of the failure of liis wife to 
cxecutc the trust in her lifetime. 
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I t  is admitted that the residuary clause in the will of John A. Gam- 
brill has been declared void,by the courts of Maryland, and it is further 
admitted that the defendants McCoy and Hinton are entitled to the 
fund, if the same cannot be held by the commissioners of Pasquotank 

as trustees, or by William Thomas as representative of the trus- 
( 42 ) tee, Mary A. Thomas. 

The cause being now properly constituted in  court, and the 
parties claiming the fund being present in  the action, so that a deter- 
mination of the controversy will bind all, it may now be decided, as sug- 
gested in McKoy v. Guirkin, 102 N. C., 21, "whether the bequest for 
the benefit of the poor is valid, or must return to legatees under the will, 
or to the testator's next of kin." 

T H E  G. A. GAMBRILL MANUFACTURING COMPANY 
v. T. P. WILCOX. 

A sale of land under an execution on a junior judgment passes the title to the 
purchaser encumbered with the lien of prior docketed judgments; but 
where the sale is made upon execution on the senior judgment the title 
passes to the purchaser unencumbered; and the lien of any junior 
docketed judgments is transferred to the fund arising from the sale; 
and it is the duty of the officer making the sale to apply it to the satis- 
faction of the several judgments in the order of their priority, whether 
he has executions in his hands or not. 

APPEAL at Spring Term, 1892, of PASQUOTANK, from Shuford, .I. 
The following are the facts : 
On 6 March, 1891, George &. Co. recovered judgments against R. D. 

Williams, and on the same day docketed them in the Superior Court of 
Pasquotank County. 

Upon these judgments executions issued to the defendant Wilcox, 
sheriff of Pasquotank County, on 23 May, 1891, who sold the 

( 43 ) land of Williams on 6 July, 1891, for a sufficient sum to pay 
these executions in full, and in excess thereof the sum of $50.77. 

On 15 March, 1891, the plaintiffs obtained judgment against said 
Williams, and docketed the same in the said Superior Court on the same 
day. No execution was issued dpon this judgment until after the sale 
mentioned above, but on the day of sale the plaintiff's attorney notified 
defendant of the existence of the Gambrill Manufacturing Company 
judgment, and demanded that he pay the $50.77 upon it. 
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O n  9 June, 1891, Obendorfer & Co. obtained judgment against said 
Williams, and docketed the same in said Superior Court and issued 
execution thereon 6 July, 1891, which execution was in the hands of 
the defendant at the time he made the said sale, and he paid the said 
sum of $50.77 to the attorney of Obendorfer Rr. Go. upon the execution 
in his hands on the day of sale. 

The plaintiff claimed that the judgment of the plaintiff against Wil- 
liams was a lien upon the said sum of $50.77 in  the hands of said 
sheriff, and the defendant wrongfully paid the same upon the execution 
of O'aendorfer & Co., and it was agreed that if the court should be of 
opinion from these facts that the judgment of this plaintiff was entitled 
to receive the said sum of $50.77, and that the defendant wrongfully 
paid the same upon the Obendorfer & Co. execution, that the court 
should give judgment againsf the defendant for the sum of $50.77. 

The court rendered judgment for the plaintiff. The defendant ex- 
cepted and appealed. 

N o  counsel for plaintif. 
E. F. Aydlett for defendant. 

CLARK, J. I n  Cannon v. Parker, 81 N .  C., 320, it is decided that the 
effect of a sale under a junior judgment is to pass the debtor's 
estate encumbered with the lien of an older docketed judgment, ( 44 ) 
and of a sale under both to vest the title in  the purchaser and 
transfer the liens, in the same order of priority, to the proceeds of sale. 
That case is decisive of this. I t  was not necessary that execution should 
have been issued on the plaintiff's judgment, which was the next in 
priority of docketing. I t  is the docketing of a judgment, and not the 
issuing or levy of an execution, which creates the lien under the present 
system. Sawyers v. Sawyers, 93 N. C., 321; Williams v. Weaver, 94 
N.  C., 134; Holman v. Miller, 103, N.  C., 118. I n  effect, the lien of a 
docketed judgment is in  the nature of a statutory mortgage. 

A rule was adopted by the Supreme Court, at  June Term, 1869 (63 
N. C., 669), that if a junior judgment creditor gave to a creditor whose 
judgment was first docketed twenty days notice, and the latter thereupon 
failed to take out execution and have i t  in  the sheriff's hands the day of 
sale, he should lose his priority. This was held unconstitutional, be- 
cause an  interferenca with the vested rights of the older judgment 
creditor, in Burton v. Spiers, 92 N. C., 503, and the rule has been 
revoked. 

I n  like manner, when the judgment debtor dies, and the personal rep- 
resentative finds it necessary to sell to make assets to pay debts, the lien 
of the judgments is transferred in  the same order of priority to the pro- 
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ceeds of the sale. ilfurclzison v. I17illiams, 71 K. C., 135; Nuuney v. 
Holmes, 87 N.  C., 428; Sawyers v. Sawyers, supra. Formerly, it mas 
the duty of the sheriff to apply the proceeds of the sale to the executions 
in his hands according to their priority. Now it is his duty to apply 
the proceeds to the execution in  his hands which was issued on the oldest 
docketed judgment (for the lien of any judgnlent docketed prior to 
that is not affected by the sale), and the proceeds should next be applied 
in satisfaction of the next oldest judgment lien, whether execution 

has issued thereon or not. Motz v. Stowe, 83 N. C., 434, (438). 
( 45 ) The sheriff has failed, in  the present case, to apply the proceeds 

of the sale according to the priority of lien of the docketed judg- 
ments, and is liable for such misapplication. 

L b ? ~ ~ ~ ~ ~ ~ .  

Cited: Baruch ?;. Long, 117 N.  C., 511; Bernhurdt v. Brown, 118 
N. C., 710; Gammon v.  Jolmsor~, 126 K. C., 66; Connor v. Di l lad ,  129 
N. C., 51; Clement v. Kilzg, 152 N. C., 460; Jones c. I/T7iZliums, 155 
N. C., 193. 

B. W. BERGERON v. THE PAMLICO INSURANCE AND BANKING 
COMPANY. 

1. If a n  agent of a n  insurance company employs a clerk in  the usual busi- 
ness of the company, and permits him also to solicit business, the com- 
pany is bound by any waiver, by such clerk, of any stipulation in the 
policy which the agent could have made, notwithstanding a provision 
in the policy that no persons should be deemed itsaagents except those 
holding its commission as such. 

2. b h i l e  the burden of proving a waiver of conditions in  a contract of iusur- 
ance is upon the insured, it  is sufficient if he do so by a preponderance of 
testimony. 

3. A policy of insurance contained a stipulation that, if the insured building 
was located upon "leased ground," it  must be so represented to the com- 
pany and expressed in the contract. The clerk of the agent of the com- 
pany solicited the insurance, and was notified that  the building was on 
leased premises, and was requested to so state that fact, if necessary, in  
the policy, to which the clerk replied that it made no difference whether 
such was the fact, and issued the policy ,without any reference to it: 
Held., that  this was a waiver of the condition, and the company was 
bound by it. 
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ACTIOS tried at the Fall Tern?, 1891, of BEAUFOBT, before B r o w z ,  J. 
One W. P. Baugham had been constituted agent of the defendant at 

TTashington,'X. C. There was evidence tending to show that one 
Bragan- was employed as clerk in the office of Baugham and to ( 46 ) 
solicit insurance, and that he did solicit the plaintiff to insure his 
house, ~ ~ h i c h  has been burned, and the loss of ~ ~ h i c h  gives rise to this 
action. 

I t  Tvas also in  evidence that while he was soliciting the insurance, the 
plaintiff told Bragam that the house belonged to him, but was located on 
leased land, and was told by Bragaw that it made no difference whether 
such was a fact or not, and further, that plaintiff told Bragaw, if it was 
necessary to do so, to be sure and state upon the policy that the house 
was located on leased land. After this conversation, according to the 
testimony offered for the plaintiff, premium was paid and Bragaw 
brought back a policy to which he had signed the name of W. P. 
Baugham. hboutVa week after Baugham went to plaintiff's place of 
business, asked for the policy and erased the signature of his own name 
by Bragaw, but wrote his proper signature below that erased. 

There r a s  testimony offered by defendant tending to show that Bra- 
gal>- did not solicit plaintiff to insure, but it was not denied that Bra- 
gaw was employed as clerk to solicit insurance and receive premiums. 

The court instructed the jury that if they belie~~ed, froni the testi- 
mony, that Bragaw was notified, while soliciting the plaintiff, that the 
house m7as on leased land, and replied that it made no difference, then 
the jury should find in  response to the first issue that the company had 
notice, n-hen the policy was issued, that the house 15-as on leased ground. 
The defendant excel3ted to this, and to the further instruction that the 
burden ~vas  on the plaintiff to prove by a preponderance of testimony 
that the notice was given to Bragaw, while as authorized clerk of Bra- 
gax- soliciting insurance for the defendant company. One of the pro- 
7-isions of the policy was as follows: "If the interest in property to be 
insured be a leasehold, re~ited, mortgaged or undivided partnership 
interest, or a building standing on leased ground, or interest not abso- 
lute, it must be also represented to the company and expressed in 
the policy in  writing; otherwise the insurance shall be void. ( 47 ) 
Policies insuring lessee's interest must so state, and shall be 
construed to cover only the market value of the lease (at the time of the 
fire) for its unexpired term." 

J .  H.  Smal l  and TI'. B. Roclrnun, Jr .  ( b y  br ie f )  for p l a i n t i f .  
6'. F. W a r r e n  for defendant .  

AVERT, J., having stated the case as above, proceeded: When the 
assured is guilty of no ~liisl:epresentatio~~, willful concealment or fraud, 
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BERGERON v. INSURANCE Co. 

insurance companies are not allowed, after selecting and sending out 
agents to solicit business for the benefit of the corporation and receil-ing 
the premiums collected by them from the customer, to saddle upon him 
the blunders of such agents and make him pay the penalty by forfeit- 
ing his right of recovery. 1 May on Ins., section 131. "Facts material 
to the risk, made known to the agent (or a sub-agent entrusted with the 
business) before the policy is issued, are constructively known to the 
company, and cannot be set up to defeat a recovery on the policy." May, 
supra, section 132; Bennett v. Insurance Co., 70 Iowa, 600. 

The principle has been more than once announced by this Court, 
that where a soliciting agent is informed, before the policy is issued, of 
a fact, which, if fraudulently concealed by the applicant, would consti- 
tute a ground of forfeiture under one of its conditions, and afterwards 
receives the premium and delivers the policy, his knowledge is imputed 
to his principal, and, whether he actually communicates the fact 
to the principal office of the company or not, the condition is deemed 
to have been waived. Dupree v. Insurance Co., 93 N.  C., 240; ibid., 
92 N. C., 422; Hornthal v. Inszcrance Co., 88 N. C., 73; Follette a. In- 
surance Co., 107 N.  C., 240; ibid., 110 N. C., 377. These rulings rest 

upon the principle, that to permit the insurer to gather into its 
( 48 ) coffers premiums collected by one of its local agents and continue 

to recognize the validity of the contract made through him till it 
becomes apparent that a loss has occurred, and then, for the first time, 
to repudiate the agency, would be to lend the sanction of the law to a 
palpable fraud. But i t  is contended for the company that this Court 
has never recognized the right of a mere clerk in  the office of a general 
or local agent, by any act or omission on his part, to waive the enforce- 
ment of a forfeiture under the terms of a condition in  a policy of 
insurance. The questions raised in  the cases heretofore considered by 
this Court have been how far  the right of the insurer to insist upon a 
forfeiture under a condition i n  a policy, or for a material misrepreseuta- 
tion contained in  the application,~can be waived by conduct of a n  agent 
or sub-agent which induces the assured to spend money upon the risk in 
the reasonable belief that the enforcement of such condition or stipula- 
tion will not be insisted upon. Grubbs v. Ins. Co., 108 N.  C., 
472; Dupree, Hornthnl and Follette cases, sup+a. But the principle 
decided in  all of these cases applies with equal force when the 
agent sends out (instead of a sub-agent) a clerk in  his office 
who induces the assured to pay premiums by statements inconsistent 
with the enforcement of a condition in  the policy, or where he has full 
knowledge of the falsity of a stipulation in the application. The rule is, 
that in  both classes of cases the knowledge of the agent is properly 
imputed to the principal, because to allow such agent (or clerk) to take 



N. C.] SEPTEMBER TERM, 1592. 

the premiums paid by the insured, turn them into the treasury of t h J  
company, and dcliver, in consideration of the money paid, a policy c.f 

I insurance, with a knowledge of facts upon which its validity may hr 
disputed, a d  then insist upon those facts as a ground of avoidance, is 
to protect the principal in  the practice of a palpable fraud. 2 May, 
oupru, sec. 497, and notes. 

111 our case, the clerk Bragaw, solicited insurance, and being ( 49 ) 
informed by the plaintiff Bergeron that the building was on 
leased ground, told hirn that it made no difference whether it was on 
leased ground or not, and thereupon Bergeron paid the prerniuni, still 
insisting that if Bragaw should find i t  was necessary to state the fact 
communicated, he should indorse it upon the policy. Bragaw dclivercd 
the policy the same day without indorsement, and a week later, 

i Raugl~am, who presumptively had knowledge of every statement made 

1 by his subordinate which was reasonably calculated to induce thc in- 
sured to pay his money for the premium, went to Bergeron7s p l e c ~  of 

1 business and told him, not that Brngaw was urlanthorized to solicit and 
~ c e i v e  premiums, but in effect only that he had no power of attorney 
to sign his name as general agent of the company and thereby bind it. 
Baugham made no proposition to return the premium procured by the 1 representation which was iu conflict with a condition of the policy. 

I When a company USPS the talclit and address of any man to solicit I and obtain premiums, it is but just, if i t  claims the heirefit derived 

1 from his misleading statements, that it should be estopped from denying 
that they were true or authorized by it. 

I n  Arf v. Insurance Co., 125 N .  Y., 57, the Court of Appeals of that 
State held that, notwithstanding a provision in a policy of insurance 
that no person should be deemed its agents except such as hold its 
commissions, an ordinary agent of a fire insurance cornparry had the 
power to employ clerks necessary to discharge the.usua1 business of the 

I 
agency, and "that any waiver which the agmt himself could make is to 
be attributed to him when made by his clcrk." I n  that case there was 
also a condition requiring the assured to notify the company of any 
other insurance upon the property, and that n'otice was given to the 
clerk employed by the agent to solicit insurauce. See also 
Rodine v. Insurance Co., 57 N. Y., 117; K a n r y  v. Insurance ( 50 ) 1 Po., 36 H~in. ,  66 ;  ('base a. l n s u m n c r  Po., 14 Nun., 456. I n  

I B~nnett  7). Insurance Co., supra, it was held that the knowledge of a ' clerk of the agent who was sent by him to solicit imurance and take an 
application, fhat there was other iirsurance upon the property, bound 
the company as fully as if the agcJnt, the master of the clerk, had had 
thc same knowledge. 

3 3 
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This is not ail action brought to  correct a mistake in  a deed or 117rit- 
ten agreement, but, on tlie contrary, the plaintiff's right of recol-ery 
depends upon its eliforcement. I f  Bergeron and the builder 11-110 con- 
structed his house had extered into an agreement under seal and signed 
by both, by the ternis of n.hich the builder stipulated to forfeit his  
right to  an  unpaid balance, as liquidated damages, if the house should 
not be completed before a certain day, a suit brought for the balance 
under the contract vould not be deemed an  equitable proceeding to 
correct a niistake in  a written instrument, because Bergeron had set 
u p  the stilsulation in a\-oidance of the contract, and the builder had 
replied setting u p  certain acts amounting to a ~ i - a i ~ e ~  of the enforce- 
ment of the stipulation. T h e r e  the relief sought i n  the action is the 
correction of a deed on the ground of mutual  mistake, mistake of one 
of the partics and fraud on the par t  of the other, or mistake of the 
draughtsmall i n  d r a w n g  an absolute deed, when i t  n a s  the intention 
of the parties that it sllould be a mortgage or deed of trust, or the set- 
ting u p  of a lost deed or of a resulting trust arising from an agreement 
to  buy for another-in all these cases, such allegations of the party 
seeking the relief as are necessary to s h o ~  his right to ~t must be clearly 
prored. Harcll~?g P. I,onq, 103 S. C., 1; Loftin c. Loftin,  96 X. C., 
94;  Ely r .  Ecirly. 94 S. C., 1. I t  is also settled that  a deed absolute 
upon its face camot  be corrected so as to co~n-ert i t  n t o  a trust ni thout 
some facts clehorc the.deed iilcollsistent n i t h  the idea of ab~olute  owler- 
ship, as well as upon full a i d  coin-inci~lg proof. Hemldrzli I .  Hemphzll,  
99 N. C., 436; Ponieroy Eq., sec. 859. On  the other hand, irhere the  
relief demanded is that  a deed shall be declared roid becausc its execu- 

tion mas procured by false and fraudulent represeiltatious, or 
( 51 ) uilclue influence, or that  it mas executed with intent to hinder, 

delay or defeat the recowry of creditors, the allegations material 
to  establish the fraud must be p r o ~ ~ e d  to the satisfaction of the jury, or 
so as to produce belwf 111 its truth. Lee c. I 'eurce,  68 N. C., 77'; H a d -  
inq 2 , .  Long, supra;  Bbmp. on F. Coin-ey., 568 and 563: Kerr  011 F raud  
and &I., 352 a i d  384. 

In the case a t  hnr the plailltiff brought his  action upon the policy, 
alleging the loss by fire, which made the defendant conlpany liable by 
i t s  terms. The defendant company, ill its ansner, set u p  the defense 
that  the building insured was built ~ l p o n  leased land, and that the 
failure to note that fact upon the polic~- TTas fatal  to tlie plaintiff's 
dernand. The plaintiff repliecl, setting up the alleged conr ersation be- 
tween himself and era gar^, the clerk, before the policy was delivered, 
as  a wairer  of the coldition relied upon by the defendant.. The plain- 
tiff set out specially the facts relied upon on his part  to show the wairer 
of that  condition. The j~ury l i a ~ e  found, i n  effect, under tllc instruc- 
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tions of the court, that the conversation was as stated by the plaintiff, 
and whether, therefore, such conduct of the agent is an estoppel in, pais 
or a waiver, it is distinctly pleaded in the reply and proved on the trial 
by a preponderance of testimony. I t  mas set up as amounting to a 
wail-er, and though it would be giring the sanction of the Court to a 
fraudulent practice, to allow a company to take shelter under the con- 
dition, when its agent had induced the paynlent of the premium by the 
representation that its enforcement would not be insisted on, still it 
was no more necessary to allege that the conduct of Bragan- was fraudu- 
lent, than i t  would be in  the case of the contract for building a house, 
which we ha\-e mentioned, or where any other facts are set up in 
a pleading as a waiver of the right to insist upon a penalty or ( 52 ) 
forfeiture under the terms of a contract. Gmbb's  case, supra. 

Where an agent of an insurance company induces the assured to in- 
cur expense in making proofs of loss, such conduct has been declared 
to be a waiver of the right of the company to insist upon a forfeiture 
for failure to enter additional insurance on the policy. Grubb's case, 
supra; Dibbrell v. Insurance Co., 110 N. C., 193. Indeed, acts of 
agents of insurers, done in the line of duty and inconsistent with the 
enforcement of a forfeiture under a policy, are, as a general rule, 
waivers of the right to insist upon such penalties; but the burden is 
on the plaintiff in such cases to sho~y facts constituting a waiver under 
the rule usually obtaining in civil actions by a preponderance of testi- 
mony only. Son  constat that the agent acted with any fraudulent in- 
tent, for his honest purpose may be, in such cases, to w a i ~ e  the rights 
of the company, and the plaintiff has a right to assume that he under- 
stood the legal consequences of his acts and intended they should fol- 
low. The plaintiff need not allege fraud in terms, because it would 
be fraudulent in the company to exact a forfeiture from him, when 
the conduct of its agent has induced him to pay money into its treasury 
by statements inconsistent with the idea of insisting upon its enforce- 
ment. I f  the insurer ratifies the act of its agent by admitting notice 
of facts known to its agent, or of representations made by him to in- 
duce the assured to enter into the contract, then no fraud is attempted, 
much less perpetrated. When the insurer, in an aswer, insists upon 
the forfeiture in the face of such conduct on the part of its agent, while 
it would be unjust and inequitable to sustain such a defense as suffi- 
cient, it is not essential for the plaintiff to allege and prove that the 
intent of the agent was to defraud. His honest purpose may h a ~ e  been 
to waive the condition as a matter of minor importance, and the 
purpose subsequently conceired by his principal of repudiating ( 53 ) 
his acts in so far  as they operated to the detriment of the com- 
pany, and of ratifying, at the same time, the receipt of money by him, 
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which went into its treasury, is an intent, if permitted by law, to avoid 
the contract upon inequitable grounds, but the issue of fact raised by 
such a defense, and the reply to it, involved no question whether the 
policy shall be amended, altered or corrected. Both parties propose to 
leave it standing intact as the agreement between the parties, but one 
insists that the enforcement of one of its ~rovisions has been waived. 

After a careful scrutiny of the authorities relied on to sustain the 
exceptions to the ruling of the court below, we think that there is 

No  ERROR. 

Cited: Fagg v. Loan Asso., 113 N.  C., 368; Sydnor v. Byrd ,  119 
N. C., 489; Horton  v. Ins .  Co., 122 N. C., 504; Sprinkle v. Indemni ty  
Co., 124 N.  C., 409; Strause v. Ins.  Co., 128 N. C., 65; Robinson v. 
Brotherhood, 170 N. C., 549; Johnson v. Ins.  Co., 172 N.  C., 147; 
Hart v. Woodmelz, 181 N. C., 490. 

S. D. GRIST v. CHARLES H. WILLIAMS. 

Sale-Vendor and T7endee-Llgency-Evidence-Contract, Rescission of 
-Statute of Limitations. 

1. I f  a vendee refuses to receive any pay for goods delivered him in pur- 
suance of a contract, the vendor has the right either to rescind the 
contract or resell the goods and recover from the vendee the difference 
in price. Such resale is not per se evidence of the rescission of the con- 
tract, the vendor being regarded, quoad hoc, as the agent of the vendee. 

2. The fact that a nonresident debtor has property within the State will not 
affect Section 162 of The Code, which suspends the operation of the 
statute of limitations for the period during which the person, against 
whom the demand is made, is out of the State. 

ACTION tried before Brown, J., at Fall  Term, 1891, of BEAUPORT, 
on appeal from the judgment of a justice of the peace. 

The plaintiff alleged that he had contracted to sell and deliver his 
potato crop in  1887 to defendant, and that defendant agreed to pay 

him $2.25 per barrel, delivered id Washington, North Carolina, 
( 5 4 )  in  good condition; that there were seventy-three barrels de- 

livered, according to contract, to defendant, and in  good condi- 
tion, and that the defendant had paid $22.86 thereon and had failed to 
pay remainder. The defendant admitted entering into a contract, as 
alleged by plaintiff, except that it was part of said contract that pota- 
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toes were to be delirered in  good condition, and if they arrived i11 
Rorfolk sunburnt, the defendant was not to take them, and that said 
potatoes were not delirered i11 good condition, and were sunburnt. 

The parties introduced testimony tending to prove their respective 
contentions. Immediately after receiving the potatoes the defendant 
sent to plaintiff the following telegram : 

C 

"Potatoes here, and in bad order; sunburnt. We cannot receive 
them. Wire us when and where to ship for your account. Answer 
by wire immediately." 

To which one Brown, agent of plaintiff, replied: 

"Dispose of Grist potatoes to best advantage. Hold proceeds for 
me." 

Thereupon, defendant disposed of potatoes and remitted the proceeds 
to plaintiff, who testified that he received the amount on account. I n  
1891 the plaintiff brought suit to recover the difference between the 
colltract price and the amount so remitted, he being, in the meanwhile, 
a resident of North Carolina, and the defendant a resident of Virginia, 
though owning property in the former State. 

There was a verdict and judgment for the plaintiff, and defendant 
appealed. 

C. F .  Warren for plaintiff. 
J .  H .  Small for defendant. 

SHEPHERD, J. According to the findings of the jury the ( 5 5  ) 
plaintiff complied in every respect with the terms of the contract 
of sale and the potatoes were duly shipped to the defendant. Upon 
their arrival in the city of Norfolk, Virginia, the point of destination, 
the defendant wrongfully refused to receive them, telegraphing to the 
plaintiff, "We cannot receive them; wire us when and where to ship for 

I pour account. Answer by wire immediately." I t  is well settled that, 
under such circumstances, the vendor had a right, either to rescind the 
contract or resell the potatoes and hold the vendee responsible for the 

I difference in price. I t  is also well established that such a resale by the 
vendor "is not per se evidence of a rescinding of the contract." Hurl- 
burt v. Simpson, 25 N.  C., 233. When the vendor makes such a resale 
he is considered as acting as the agent of the vendee ( 1  Benjamin 
Sales, 1077, note), and as he has a right to act as such agent for that 
purpose, we are unable to see why, in this case (considering the perish- 
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able nature of the article, the necessity for ilnniediate action and the 
i n t e r ~ ~ e n i n g  distance) the 1-endor could not direct the vendee to make 
the sale withont necessarily rescinding the contract. I n  the absence 
of any  further testimoaj- as  to  hat actually transpired between the 
parties me cannot, merely upon this correspondence, r ex r sc  the finding 
of the  jury that  the contract Tvas not rescinded. 

T h e  exception addressed to the ruling of the  court excluding the 
test in~ony as to the indebtedness of se~-era1 other parties in TjTashing- 
ton, N .  C., to the defendant, cannot be sustained. The  t e s t imon~  could 
not have affected the suspension of the Statute of Limitations ~ m d e r  
T h e  Code, see. 162, as the fact of the possession of property in the 
Sta te  by a nonresident does not put the statute in  force so as to bar 
his  personal liability. The  real facts respecting the alleged rescission, 
being e~ridenced by the corr&pondence, and not being disputed, the 

testinlony offered n a s  not relevant for any other purpose than 
( 56 ) to shov that  the statute ~ r a s  susperided by reason of the non- 

residence of the defendant. I f  admitted for any other purpose, 
without objection, the defendant had no legal right to introduce el-i- 
dence in  i ts  rebuttal. 

I n  looking o~ er the record we can fiiid 
S o  ERROR. 

C'ifecl: Alpha X i l l s  c. Enyine Co., 116 S. C., 804; Green c. Ins. Co., 
139 K. C., 310; C' lo f l z i i~g  C'o. c. Sfa~liem, 1-19 S. C., 8 ;  Volii9ar T .  

Cedar W o r k s ,  1.32 N. C., 34;  L o v e  c.  Il'est, 169 K. C., 14. 

JOHN W. HODGES v. W. H .  WILKINSOX. 

1. d warranty of title is implied in sales of chattels; this implication arises 
upon proof of sale, and thereupon the burden is cast upon the party 
denying the warranty, or resisting a recovery upon it, to show any 
special agreement which will relieve him from the liability. 

2. I t  is not essential to a recovery in  an action upon an implied warranty 
in the sale of chattel to show that the plaintiff has been deprived of 
possession under legal process; it  is sufficient if he shows the para- 
nlount title is in  another who has acquired possession. The burden 
of proving the true title in another is upon the plaintiff. 
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3 .  The assignee of a chattel mortgage acquires an interest in the debt se- 
cured and the property pledged, which will be protected in courts of 
law, as well as in courts of equity; such assignment may be either with 
or without seal; it need not be registered, and may be proved as any 
other indorsement. 

4. In the trial of an action upon an implied warranty in the sale of a horse, 
it was in evidence that the true owner had brought suit against plain- 
tiff for possession, and upon claim and delivery proceedings had been 
put into possession, but the cause was still pending: fielcl, (1) The 
record of that suit was competent evidence to show possession in the 
true owner; and ( 2 )  in connection with other circumstances, to show 
the paramount title in him. 

APPEAL from justice of the peace, tried before Brown, J.,  and ( 57 ) 
a jury, at  Fall  Term, 1891, of BEAUFORT. 

The pleadings were oral. The contentions of the parties on the trial 
in this Court were as follows: 

The plaintiff alleged that he had exchanged a mule with the defend- 
ant for a horse; that the defendant impliedly 17-arranted the title to 
said horse, and that there has been a breach of said warranty; that at 
the time of said exchange there was a valid outstanding mortgage on 
said horse, unknown to plaintiff; that the quiet possession of the plain- 
tiff of said horse had been disturbed; that the horse had been taken by 
one H. W. Wahab, by virtue of said mortgage; that the plaintiff had 
been endamaged to the amount claimed in the writ. 

The defendant denied said allegations, and, in particular, denied that 
said Wahab was the legal owner of said mortgage, or that there was 
anything due thereon, or that there had been any legal el-iction, or any 
breach of the alleged warranty, and contended further that a suit mas 
pending in this Court wherein said TVahab is plaintiff, and the said 
John W. Hodges, the plaintiff herein, is defendant, wherein said horse 
Tvas taken by said Wahab, the plaintiff therein, under claim and de- 
livery proceedings, which suit has not terminated, and that this action 
cannot be maintained by Hodges until after it is terminated. 

There was much conflicting testimony introduced by plaintiff and 
defendant. 

The entire record in the action of H. W. Wahab v. John W. Hodges, 
including the claim and delivery papers, was also introduced. 

The material portions of the charge were as follows: 
First issue.-"That if defendant exchanged a horse for the mule 

with the plaintiff, and traded the horse to the plaintiff as his, the 
defendant's horse, if nothing else appeared, the law implies a ( 58 ) 
warranty of title upon the part of the defendant. But this war- 
ranty is an implied warranty. There is no evidence of an express 
warranty in  this case. 
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"While the law implies a warranty of title nrhen the vendor sells 
chattel property as his own, yet such implication may be repelled by the 
ro rds  or statements of the vendor as is claimed by defendant in  this 
case. I f  Wilkinson stated to the plaintiff Hodges at the time of the 
trade, speaking in respect to the horse, 'that he mould not warrant ang- 
thing,' then that is a refusal to ~varrant a t  all and you should answer 
first issue No. But if you believe Wilkinson traded the horse, and 
nothing further was said or claimed by plaintiff, then you will ansrer 
first issue Yes. The burden of proof is on defendant to repel the im- 
plication of ~ a r r a a t y .  I f  the plaintiff asked Wilkinson, 'Will you war- 
rant this horse to be sound!' and the defendant said he would not, and 
nothing more was said, this would not be sufficient to repel implied 
warranty of title. The defendant must have indicated to the plaintiff 
that he refused to warrant title." 

Xecond issue.-"Has there been a breach of the coaenant of war- 
ranty? The warranty of title implied by the law in the sale of personal 
chattels is a covenant for the quiet enjoyment and possession. There- 
fore, before the plaintiff can establish a breach of the alleged covenant 
of m~arranty, the burden of proof is on the plaintiff to show by a pre- 
ponderarice of evidence that his possession of the horse has been dis- 
turbed, either by lawful process or by some one holding the paramount 
true title to the horse. 

('The plaintiff has undertaken to show both a legal eriction or seizure 
by legal process, and further, that the horse was taken by H. W. Wahab, 
holding a paramount superior title to Wilkinson and Hodges. The 
plaintiff has put in evidence the record in the case of H. W. Wahab v. 
John W. Rodges. 

"There is no final judgment of the court in the suit, and if there was 
no other eridence the above would be insufficient to establish 

( 59 ) Wahab's superior claim, and mould not be sufficient evidence 
of a breach of the eo~enant  of mirranty. The plaintiff under- 

takes to go further and show as a matter of fact that at the time of the 
trade H. W. Wahab held a valid mortgage on the horse, and that he 
took him by rirtue of his mortgage. 

"Upon this branch of the case the court charges that, if you believe 
that W. H. Green owned this black horse before Wilkinson got him, 
and had executed a mortgage on him, which is in evidence, and was a 
valid lien on said horse at date of the trade, and that said mortgage 
m7as due and unpaid and became the property of Wahab, and that Wa- 
hab took the horse from Hodges by virtue of such mortgage, then there 
has been a breach of warranty, and you should answer second issue 
Yes. 
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"It is true, that any defcr~so is open to Wilkinson in this actioil 
against the validity of Wahab's claim that was open to 1Iodges in the 
suit X-ahab brought against him, and therefore, it is incumbent on 
plaintiif' to show that at  the time Wilkinson tradcd him the horse the 
mortgage was a valid lieu on him, was unpaid, and that the horse has 
been taken from him by virtue of i t  and by the owner of it.'' 

There was a verdict and judgment thereon for plaintiff, and defend- 
ant appealed. 

C. F. Warren for plaintiff. 
J .  I f .  Xmall for defendant. 

A ~ E R Y ,  J. The warranty of a title irnplied in every sale of a chattel 
has been declarcd by this Court to be in  cffcct a covenant for quiet en- 
joyment. Cowan a. Silliman, 15 N. C., 46; Webster v. Laws, 89 N. C., 
224. The distinction drawn by the Supreme Court of Kentucky be- 
tween the breaches of express a r d  implied warranties of personal 
property (Xcott v. Xcott, 2 Marsh, 218; TipLon v.  Triplett, 1 Metcalf, 
570), has not been generally recognized by other courts of this 
country (Gross v. Keesslce, 41 Cal., 111; Rawle on Cove, 5 Bd., ( 60 ) 
sec. GO), though at least one court and text-writers of the highest 
respectability have givcn their sanction to it. M e l h ~ n y  v. Mann, 73 
Mo., 677; 5 Louis R. & R., sec. 2379, p. 3971. 

I f  the question had bccn left an open one, howevr, strong reasons, 
well supported by authority, might be adduccd in favor of the conten- 
tion that covcrlants of warranty of the title to chattels, whether express 
or implicd, are analogous rather to the personal covcnant that the 
grantor is seized of land, has full right to convey it, and that the land 
is frce from i~~curnbrances, than to the covenant$ of warranty and 
quiet enjoyment, which run with the  land, and that a breach is created 
aild the right of action accrues a t  the time of the sale, if the title of the 
sellcr is then dcfcctive. Perlcins v. Whelan, 116 Mass., 542 ; Harring- 
Lon v. Jlurphy,  109 Mass., 299. 

But it seems to be settled by the decisions of this Court that it is not 
an  essential prerequisite to recovery on the covenant of warranty or 
quiet enjoyment in a deed for land even that the plaintiff should show 
that he has been actually evicted under legal process. Parker v. Dunn, 
47 N.  C., 203. I f  he has not been so evicted, yet if he show that hc has 
yielded the possession to the owner by title paramount, or that the lands 
being unoccupied, such true owner has entered and acquired possession, 
i t  is sufficient evidence of a breach of the warranty. llodges v. La- 
tham, 98 N.  C., 243; Buvall 11. Craig, 1 Wheat., 45; Bead v. Staton, 
3 Hay. (Tenn.), 159; Ke7logg I , .  P l d t ,  33 N. J. L., 332; Greenleaf on 
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Ev., sec. 244. Proof of "the existence of a better title with all actual 
possession in another under it," is equivalent to e~idence of an eriction 
( G r i s t  c. Hoclges, 14 N .  C., 200)) and the plaintff mill be reliered of 
the burden of shon-ing a breach of the co~enant  which he taker upon 
himself in  bringing the action when he adduces such proof of title as 
makes further contention probably useless. Lee v. Gause,  24 S. C., 

444. The l a ~ v  does not require one to do a vain thing. I t  is 
( 61 ) not incumbent on him to make himself a trespasser by an actaal 

entry, nor to incur the useless expense and suffer the needless 
dolay incident to bringing a hopeless suit. I b i d .  Coble u.  W e l l b o r n ,  
13 N. C., 388; Jackson  v. H a m a ,  53 N .  C., 188. The covenant of mar- 
ranty is "subject to the same construction with a co~enant  for quiet 
enjoyment." H e r r i n  e. XcEntyre, 8 x. C., 410. 

Actions on the warranty of title implied in the sale of personal prop- 
erty being then goaerned by the same rules as to the burden of proaing 
the breach as those brought upon corenants for quiet enjoyment of 
lands (Cotcan v. Silliman, s u p r a ;  P a r k e r  v. D u m ,  s u p r a ;  TITrb\tpr c. 
Laws, s u p r a ) ,  it necessarily follows that it was sufficient for the plain- 
tiff to show that Wahab had title to the horse in controversy by 1 irtue of 
the mortgage when TTTilkinson sold to the former, and that the horse 
had been seized and the possession of him acquired by TVahab by virtue 
of the i ~ a r r a n t y  in the claim and delirery proceeding brought against 
the plaintiff. Upon principle it was no more necessary for Hodges to 
a~3-ait the recovery of T a h a b  in the pending action, than it ~voulcl 
hare been to prosecute an unsuccessful suit against Wahab, had the 
latter acquired possession by bridling the horse while it 11-as straying 
in the public highway and without objection from any pereon. Coble 1.. 
Tl'ellborn, suprcc. The record as corrected by consent of counsel, makes 
no material change in the status of Hodges and TTTahab >\-hen this 
action was brought. I f  Hodges bad actually surrendered the horse to 
YTahab on demand, or if he agreed to gire no trouble if claim and de- 
livery proceedings should be instituted, still he had the burden on him of 
sho~iring the title in XTahab with the advantage to the defendant of 
having the opportunity to meet and contradict, if he could, the testi- 
mony offered to prore title in him, which he could not hare done in 
the suit already instituted against Hodges. I f  there was a combination 
betm~een Wahab and Hodges, the defendant's safety depended upon being 
allowed on his own behalf, to dispute Tl;ahab7s claim to paraniount 

title. I f  TTahab had such title, and it could be established 
( 61 ) despite the resistance of the defendant, it is but just that he 

should hare the horse, and that Hodges should reco~-er his value 
from the defendant. I f  the contest between 'VCTahab and Hodges r a s  
but a sham battle, TTilkinson has no reason to complain that it TT as not 



X. C.] SEPTEMBER TERM, 1892. 

acted out and that he has compelled Hodges to show in this action what 
Hodges had refused to niake Wahab prove in that primarily brought 
and still pending. I f  Hodges offered testimony sufficient to satisfy the 
jury that Wahab had paramount title, then Wilkinson, by implication 
at  least, must have falsely warranted the title to the horse and would 
have no ground of complaint if Hodges had surrendered possession to 
the true owner on being convinced of his right, and eyen with the as- 
surance from Wahab that he would not insist on his rights in case the 
plaintiff should fail to recover in this action. 

The plaintiff, in  order to show paramount title as well as possessiou 
in  Wahab, offered a chattel mortgage, dated 9 May, 1385, executed bv 
W. H. Green to Harriet Cohen, which had been regularly proven and 
registered in  Hyde County. After objection the court admitted the 
chattel mortgage, except the writing on the margin of it purporting 
to be a11 assignment of the mortgage by Harriet Cohen which plaintiff 
proposed to pro\-e subsequently. The deed, except the indorsement, ' 

having been proved and registered in due form, it was premature to 
raise a question as to the effect of the deed or indorsement at that stage 
of the trial. T7iclcers v. Leigh, 104 N.  C., 248; Cox c. Ward, 107 N. C., 
307. 

But it is contended for the appellant that the testimony offered, if 
competent, does not prima fucie s h o ~  title in TT'ahab, because the as- 
signnlent did not di~yest it out of Harriet Cohen. Even where land sms 
conreyecl by absolute deed, and the grantee subsequently indorsed on 
the deed, "I transfer the within deed to A. B." or "I relinquish 
all n i ~  right and title to the within deed," it was declared by ( 63 ) 
this Court that such indorsements, if supported by a valuable 
consideration, constituted contracts for reconreyance, which the courts 
could enforce by a decree for specific performance. Linker c. Lolzg, 
64 S. C., 296; Tunstall c. Cobb,  109 N. C., 326; Benttie v. R. R., 108 
N. C., 429. Such indorsements, upon mortgage deeds conreying land, 
as do not purport to act upon the land or the mortgagee's interest in  it, 
will not pass the legal iliterest or power of sale. Dameron v. Eslcridge, 
104 S. C., 621; Williams c. Teachey, 85 N.  C., 402. But the assignee 
of a chattel mortgage acquires an "interest in the debt secnred and the 
property pledged, which courts of law as well as courts of equity, will 
recognize." The effect of assigning the mortgage deed without trans- 
ferring the note which it is executed to secure, says Anderson, J., in 
Campbell v. Rich, 60 N.  Y., 214, is "to transfer to the assignee the 
property embraced in the mortgage as security for his advances." I f  
the mortgagee assign the debt secured in a chattel mortgage before 
or after forfeiture, said Southerforcl, J . ,  in Lungdon v. Bush, 9 Wendell, 
80, the interest of the mortgagee passes to the assignee, and if the prop- 
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erty be taken by a stranger, trespass must be brought by the assignee, 
not by the assignor. The principle involved, if not the precise question 
presented in this case, was upon by the ~ u p i e m e  Court of 
Michigan (Graves and Cooley concurring with .Martin, J., in the 
opinion) in  Ellsworth v. Hall, 48 Mich., 411, when that Court held that 
the assignee, under a bona fide mortgage, is entitled to the same pro- 
tection as the mortgagee in an action of replevin, brought by a claim 
ant of the goods. I f  Wahab would be entitled to the same ~rotection - 
as Harriet  Cohen in  the auxiliary proceeding of claim and delivery 
(which, as a substitute for replevin), he must, by virtue of the as~igu- 
ment, be considered the owner, in law and equity, of the property, until 
his debt is paid. The law, for reasons which i t  is useless to explain 

here, makes i t  essential that a deed for land, in order to p s i  the 
' ( 64 ) legal estate, should not only be signed, but sealed. Without a 

seal, a paper otherwise in  the form of a deed of bargain and sale, 
does not pass the legal, but only the equitable estate. Avent v .  Awing- 
ton, 105 N. C., 392. On the other hand, personal property passes by 
an assignment, either with or without seal, and where it is the purpose 
of the parties to transfer all of the rights of the mortgage, under a 
chattel mortgage, to another, there is no reason why an indorsement, 
like that made in  this case on the instrument, should not be held to put 
the assignee, in  law and equity, in the place of the assignor. Xost v. 
Bender, 25 Mich., 516 ; Jones on Ch. Mort., sees. 506 to 510; Barbour v. 
Whi te ,  47 Ill., 154; Moody v. Ellsbee, 4 Richardson (S. C.), 21;  Gil- 
christ v. Patterson, 1 8  Ark., 519. 

The plaintiff first offered to prove by H. W. Wahab that he sent 
Dick Howard, a constable, to take possession of the horse, and upon 
objection being made to the competency of that testimony, the record 
of the action entitled H. W. Wahab v. John W. Hodges (the plaintiff 
in  this action), then pending in  the Superior Court of Beaufort 
County, was offered. This was the action in which the ancillary pro- 
ceeding of claim and delivery was instituted, and the warrant was is- 
sued under which the seizure was made and the horse delirered to 
Wahab. I t  appeared from the record that no final judgment had bee11 
rendered. I f  the law has been correctly stated by us, it was clearly 
competent to introduce the record to show possession in Wahab under 
the process of the court in  connection with other testimony tending 
to prove that the paramount title was also in  him. After the defend- 
a n t  objected to showing by par01 how that possession was acquired, 
we cannot see upon what ground he could complain of the plaintiff 
for showing not only the actual possession, ,but the record of the judi- 
cial proceeding in  which the warrant of seizure was issued. The 
lien of the chattel mortgage was created by registering the original 
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instrument, and such registration was notice to the world of the ( 65 ) 
existence of the lien. I t  was not material to the public whether 
the debt and property were transferred by the mortgagee. The purpose 
of the Legislature in passing the statute in reference to registration was 
to prevent the creation of secret liens which embarass trade and tend 
to encourage fraud. There is no provision in our statute (The Code, 
see. 1274), which requires assignm&ts of chattel mortgages or the debts 
secured by them to be proven or registered; nor is there any good reason 
for enacting such a law, though it has been done in other states. The 
mortgage is declared "good to all intents and purposes" when registered 
according to law. No matter how often they may be assigned, they are 
still good to protect the interest of the holder of the debt. 

Here i t  was competent to prove the signature of Harriet Cohen to 
the indorsement, "Value received, I hereby transfer this mortgage to 
H. W. Wahab," she being dead, just as it would have been to prove the 
execution of an assignment written on a separate and distinct piece of 
paper. 

I n  view of all of the testimony on the subject, we think there was no 
ground for the complaint that the judge in  his charge assumed that 
the black horse was identified. All of the mortgagor's horses were con- 
veyed in  the deed, but according to all the witnesses who' knew the 
animals, except Ed. Spencer, there was one black horse and only one. 
Spencer testified that the mortgagor had a mare and two horses all told, 
and that one of the horses was "a dark bav, and the other was darker 
still." I t  cannot be reasonably insisted th i t  in  testifying that a horse 
is darker than a dark bay, the witness meant to be understood as deny- 
ing that the horse in dispute was what is known as a black horse, as 
other witnesses had stated. There was no such conflict in the testimony 
as to the identity of the horse, as to make it the duty of. the judge to 
leave the question to the jury. 

The implication of warranty of title arises on proof of any ( 66 ) 
sale of a chattel, and when the sale was shown the burden mas 
upon a party denying the warranty and resisting a recovery growing 
out of it, to show some special agreement that the seller should be dis- 
charged from such liability. 

Upon a review of the whole record, we think that the rulings of the 
court as to the competency of testimony, and the portions of the charge 
that were excepted to, should be sustained. There is 

K O  ERROR. 

Cited: Everett u. Sezoko~z ,  118 N. C., 921; F a u l k n ~ r  v.  King,  130 
K. C., 496; Herring v. Warwick,  155 N.  C., 350;  Martin v, McDonald, 
168 K. C., 234. 
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JOHN R. BONNER v. R. T. HODGES. 

Ecide?tce-F~und-E~~3ression of Opinion b y  budge. 

1. I t  is only where the law gives to testimony an  artificial weight that  the 
judge is a t  liberty to express an  opinion upon its weight. 

2. Upon the trial of an  action involving the bona fides of an assignment for 
the benefit of creditors, i t  was in evidence that,  a t  the request of the as- 
signor, one of his creditors postponed taking judgment before a justice 
ef the peacn until an  hour of the clay later than that  named for the re- 
turn of the summons, the debtor alleging that he was making arrange- 
ments to borrow the money, but before the expiration of the extended 
time, the debtor made an  assignment, preferring other creditors: HeZd, 
that a n  instruction to the jury that  the circumstance was a strong badge 
of fraud ~ v a s  not warranted under the Act of 1796 (The Code, sec. 413) .  

d c ~ ~ o s  against the sheriff for  trespass, tried at Spring Tern?, 1892, 
of BEAUFORT, before Sl~tcford, J .  

TIT. B. Roclman, an  atrorney, held a claim for collection i n  f a ro r  of 
one Thomas against one Gaskins. H e  brought suit against Gaskins, 
and on the urgelit solicitation of Gaslrius postponed the hearing before 

the .justice of the peace for several days till 6 February, at 10  
( 67 ) o'cloclr a. in., n h e n  Gaskins induced h im to agree to a post- 

ponement of the tr ial  till after 1 2  o'clock by a promise to t r y  
to borrolr the money before noon. -It 11 o'clock of that  day  Gaskins 
executed a deed of assignment, preferring other creditors, x-hose debts 
d l  exhaust all of his property. The  attorney subsequently obtained 
judgment for his client and caused the defendant sheriff to seize the 
goods on execution issued on his debt. The sheriff is sued for making 
this seizure. The  other material facts are stated in  the opinion. 

There was 'a vcrdict a i d  judgment thereon for the defendant, and 
the plaintiff appealed. 

,T. H.  S m a l l  for plainti , f .  
C.  F .  ~'ccrFeiz for clefenclant. 

AVEIZY, J. The charge of the court en~bodied a full, clear, and for the 
most part, correct statenlent of the l a r ~  applicable to the testimony. 
But in response to a request of counsel made TT-hen the instruction 
proper TTas finished, the jury v e r e  told that a circumstance shown in 
evidence n as a strong badge of fraud. The testimony so characterized 
 as to the  effectthat the debtor had asked the attorney of a creditor to 
postpone taking a judgment against him before a justice of the peace, 
and that  77-hile the attorney mas holding the case ope11 till 12 o'clock 
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of the same day to see if the debtor could borrow the money to pay his 
debt, as he had proposed to do, the debtor made an assignment at  11 
o'clock, preferring other creditors, and making no provision for the 
payment of the claim upon which the attorney had sued. 

The trial judge must, upon the request of counsel, and sometimes his 
own motion, instruct the jury upon the weight of testimony in cases 
of this kind, where it is sufficient to raise a presumption of fraud, 
"but he is not at liberty to say to the jury that any fact, proved or ad- 
mitted, that does not raise a presumption of the truth of the 
allegation of fraud, is a strong circumstance tending to estab- ( 68 ) 
lish it." B e r r y  v. I l a l J ,  105 N. C., 164; Ferrall v. Broadway,  
95 N: C., 551. I n  the case of B e r r y  v. Hall, the Court said further:  
"But opinions of chancellors, as to the weight of evidence in particular 
cases, when they are often inconsistent with ideas of testimony, ex- 
pressed by the same court or the same judge, upon a state of facts . 
almost identical in  some other suit, must not be mistaken for rules of 
evidence. When the facts tending to establish the right of the plaintiff 
to equitable relief demanded are in dispute, the jury must pass upon 
the testimony, and the judge has no right to express an opinion as to 
its xveight, but may, and under some circumstances must, explain the 
law as to presumptions arising on the evidence." Expressions used by 
chancellors, when giving the reasons for reaching certain conclusions 
of fact, as that circumstances mentioned had more than ordinary 
weight with them, are not to be relied upon as authority upon the law, 
since, in passing upon the facts, they were discharging the duties now 
devolving upon jurors. The judge may explain the law arising on the 
facts, but he is not at  liberty to give an opinion as to "whether a fact 
is fully or sufficiently proved." The Code, see. 413. I t  is true that 
the language of chancellors used in discussing the weight of evidence 
was sometimes repeated inconsiderately in discussing cases tried in a 
court of law, and this mistake has led to some confusion, but under our 
statute it is only where the law gives to testimony an artificial weight 
that the judge is at liberty to mention the sufficiency of proof at all in 
delivering his instructions to the jury. Bobbit t  v. Rodwell,  105 N. C., 
238; HeJms v. Green, ibid.,  265; Harding v. Long, 103 N. C., 1 ;  Woocl- 
ruff v. Bowles, 104 X. C., 197. 

We think, therefore, that there was error, for nrhich the plaintiff is 
entitled to a 

NETV TRIAL. 
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H. T. BELL v. W. F. HOWERTON ET AL. 

Princi1jal-Surety-Jurisclictiolz of Just ices  of t h e  Peace-Equifable 
D e f  enses-"Xplitting d ctions." 

1. One who has become surety for the performance of a contract has the 
duty imposed upon him of seeing that  the contract is performed, and 
he cannot require the creditor to assume any bbligation which he has 
incurred. 

2. While a creditor is not bound to exercise diligence to enforce the collec- 
tion of a demand upon which he has surety, he has no right to release 
any other security which he has acquired, and which might be available 
in satisfaction of the debt, and if he does so it will discharge the 'surety. 

3. A landlord instituted in the court of a justice of the peace two separate 
actions, each for the recovery of a bale of cotton to which he claimed 
title under a contract with his tenant, and which he alleged had been 
wrongfully converted: Held ,  that  this was not such a splitting of 
causes of action as would authorize a dismissal of the suits. 

4. Although the courts of justices of the peace cannot affirmatively adminis- 
ter equity, they have jurisdiction of equitable matters set up by way 
of defense in actions properly cognizable before them. 

ACTIOK tried on appeal from a justice of the peace, at Spring Term, 
1892, of EDGECOMBE, by B r o w n ,  J .  

The plaintiff appealed. The case is stated in the opinion. 

G. -11. T .  F o u n t a i n  for plaintif f .  
Jacob B a t t l e  for c l e f e d m t .  

SHEPHERD, J. The defendant Hon-erton vTas the tenaut of the plain- 
tiff, and executed to him a bond for the payment of rent, m~ith the de- 
fendant Braswell as surety. The plaintiff, in Kovember, lSSS, by 
virtue of his lien as landlord, sued for the possession of t ~ o  bales 

of cotton grown on the leased premises, and the same h a ~ i n g  
( 70 ) been seized under claim and delivery proceedings, were. upon 

the execution of the usual undertaking, surrendered to Alexander 
Greene, a defendant in said suit, who claimed the same under an agri- 
cultural lien executed to him by the tenant. The sureties to the u11- 
dertaking, as well as the said Greene, were perfectly solvent; but the 
plaintiff, instead of prosecuting his action, submitted to a nonsuit at the 
Spring Term, 1891, of the Superior Court of Kash County, auci now 
brings this action before a j~~s t ice  of the peace on the bond a b o ~ e  men- 
tioned. 

The foregoing facts appear in the answer of the defendant surety 
Braswell; and the plaintiff, h a ~ i n g  demurred to the same, the only 
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questions presented are whether the said facts constitute a defense by 
way of discharging the surety, and whether such a defense can be 
entertained in the court of a justice of the peace. 

Except when required by written notice under The Code, (sec. 
2097)) it is not the legal duty of the pricipal to institute a suit against 
the debtor, or to pursue such a suit with diligence and to call to his 
aid all of the remedies pro~yided by the lam. I f  he has brought suit, 
he is not compelled to prosecute the same to judgment; or if he has re- 
corered judgment, he may fail or refuse to sue out execution; and, in- 
deed, if execution has been issued, he may cause it to be returned with- 
out a 1es.y. A11 this may be done, although judgment, execution and 
levy would hare resulted in the collection of the debt against the princi- 
pal debtor, and still the surety will not be discharged. Pipkin v. Bond, 
40 N .  C., 91; Kesler 0. Linker, 82 E. C., 466; Baylies on Sureties, 219. 

The principle of the foregoing conclusio~is is that the duty of per- 
forming the contract, or seeing that it is performed, is on the surety, 
and that he cannot require the creditor to assume any part of a burden 
which he has made his own. But while the creditor need not 
take active measures to enforce the payment of the debt, and ( 71 ) 
may therefore discontinue those ~vhich he has instituted, he has 
no right to relinquish any hold that has actually been acquired and 
which might have been made effectual as a means of payment. I t  has 
accordingly been held that "if the creditor takes the goods of the prin- 
cipal debtor i n  execution, and afterwards withdraws that execution, 
he discharges his surety pro tanto: Mayhezo v. Cfrickett, 2 Swann, 191. 
So, in  Law v. Enst lnclin Co., 4 Ves., 829, i t  was, says Judge Gaston 
(in Cooper 1 ~ .  Wileox, 22 N. C., go), "considered as incontestible that 
where a creditor has a fund of a principal debtor sufficient for the 
payment of the debt and gives it back to the debtor, the surety can 
never after be called upon. 'The creditor, by T-irtue of the seizure in 
execution, or of the deposit, becomes a trustee of the security so ac- 
quired, or of the fund for the benefit of all concerned, and is respon- 
sible to any party injured by unfaithfulness in the execution of that 
trust. For  it is a rule that if he be not only creditor, but trustee, then 
eren his neglect, if it occasion the loss of that to the benefit of which 
the surety is entitled, will pro tanto discharge the surety. Capel v. 
Butler, 2 Sim. & Stew., 457." The learned Judge further remarks 
that, "in justice he (the creditor) must be regarded as haring inter- 
f e r e d  (the italics are his) with the collection of the debt at his peril, 
and not at the risk of those who neither consented to the course pur- 
sued nor were consulted respecting it." Selson v. Williams, 22 S. C., 
118; Smith v. ,VcLeod, 38 N .  C., 390; Pipkin T .  Bond, supra; Brandt 
on Suretyship, 381. "It is difficult (says Mr. Brandt, supra), to per- 
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ceim why the release of an attachment lien on the of the prin- 
cipal should not have the same effect as the release of any other specific 
lien upon the property of the principal acquired by the creditor after 
the surety becomes bond"; and in this he is supported by abundant 
authority. iVaquokefa v. 16'i17y, 35 Iowa, 333; Rank 1'. Watson, 24 

Mo., 333; Ashby v. Xmith, 9 Leigh, 162; Rees v. Barrington,  
( 72 ) and notes; White & Tudor's L. C. The same principle neces- 

sarily applies to a case like the present, m~here the creditor 
actually seized the property upon which he had an undoubted lien, 
and then ~oluntar i ly  released the undertaking, given for the return 
thereof, by submitting to a nonsuit of his action. By his interference 
he colistituted himself a trustee, and he should be held responsible for 
the loss or impairment of the security resulting from his neglect or un- 
faithfulness. The surety had a right to assume that the plaintiff, as 
sucli trustee, would not surrender the undertaking given in lieu of the 
property, and thus practically destroy the subject matter of the lien. 
I n  Pipkin, v. Bond, supra,  it is said that "while the creditor is not bound 
to diligence, he is bound not to increase the risk of the surety by any 
act of his; and if he does anything that has that effect, he can no longer 
look to the surety." By the action of the plaintiff in seizing the prop- 
erty, the surety was lulled into inactivity for two or three years, the 
subject of the lien conrerted, and the undertaking for the return thereof 
released. Thus the surety, if non required to pay the plaintiff, is 
stripped of all remedy except an action for the conrersion of the prop- 
erty. Under these circumstances, it cannot be seriously contended 
that his s e c ~ ~ r i t y  has not been impaired or his risk increased by the act 
of the plaintiff; and it would seem more in accordance \\-it11 natural 
justice, as vell as the firmly established principles of equity, that he 
who hy his o ~ 1 1  conduct has sacrificed the, security, should alone be re- 
quired to pursue the reni&ning and more doubtful'remecl~. 

We see nothing in the case which justified the taking of the nonsuit. 
It is true that separate actions were brought for each bale of cotton 
before different justices. These were afterwards consolidated in the 
Superior Court, where they were pending by \ray of appeal. The case 
of Jnrreft 2.. Self, 90 N. C., 478, cited by counsel, relates to the "split- 

ting up)) of the items of a single contract for the purpose of con- 
( 7 3  ) ferring jurisdiction upon justices of the peace, and is not in 

point, as these actions were not brought upon the contract for the 
recovery of the indebtedness, but for the possession of distinct pieces 
of property which had been tortiously taken. There are no circum- 
stances tending to show any fraud upon the jurisdiction, and which, 
on that ground, ~ i ~ o u l d  ha\-e authorized the dismissal of the actions. 
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I t  is further insisted that, conceding the conduct of the plaintiff 
operated as a release of the surety, the defense, being of an equitable 
nature, cannot be set up in  the court of a justice of the peace. 

I n  Cooper v. Wilcos, supra, in  speaking of such a defense, the Court 
said: "The principle is spoken of as one of equity, but it prevails in all 
courts where the relation of principal and surety can be recognized. 
. . . But the form of the security frequently puts it out of the 
power of any but a court of equity to apply the principle"; as in the 
case of a bond where all the obligors appear to be principals. There 
can be no question but that under our present system a party to a bond 
may show, in a justice's court, that he executed the same as a surety. 
Capell v. Long, 84 N.  C., 17 ;  Goodman v. Litaker, ibid., 8. This being 
so, the case of Cooper v. Wileon: is decisive of the jurisdiction of the 
justice as to the defense in  this action. Indeed, it has been expressly 
decided that "whenever such a court has jurisdiction of the principal 
niatter of an action, as on a bond, for instance, it must necessarily have 
jurisdiction of every incidental question necessary to its proper de- 
termination. Garrett v. Shaw, 26 N.  C., 396. Bnd though it cannot 
affirmatively administer an equity, it may so far recognize it as to ad- 
mit it to be set up as a defense. McAdoo v. Callum, 86 N. C., 419." 

I n  Howerton v. Sprague, 64 N. C., 451, cited by plaintiff, the ques- 
tion now before us was not directly presented, and the remarks of the 
Court as to jurisdiction cannot prevail over the reason as well as the 
express authority of the later decisions. 

AFFIRMED. 

Cited: Johnson v. Williams, 115 N. C., 35; Holden v. Warren, 118 
N.  C., 326; Walters v. Xtarnes, ib., 844; .Xalloy v. Bayetteville, 122 
N. C., 485; Bank v. hTimocks, 124 N.  C., 361; Fidelity Co. 7). Jordan, 
134 N.  C., 238; Rouse v. Wooten, 140 N. C., 560; Levin v. Gladsteirz, 
142 N .  C., 494; Mfg. Co. v. Holladay, 178 X. C., 421. 

JOSEPH GREGG ET AL. V. J. P. .NALLETT ET AL. 
( 74 ) 

Depositions-Evidence-Witness-Set-of-Pleading-Tria1- 
Possession, when Ecidence of Title. 

1. A commissioner appointed to take depositions will be presumed to be 
properly qualified until the contrary is shown. 

2. It  is now well settled that other corroborative acts and declarations of 
a witness may be introduced in support of his testimony, even in an- 
ticipation of an attack upon it. 

5 1 



IS T H E  SUPREME COURT. [I11 

3. Where the issue was whether the person making a particular sale was 
acting as  broker for another, or for himself, testimony that it  was gen- 
erally understood in the community that  he was dealing on his own 
account and not as broker, was incompetent, as  hearsay evidence. 

4. An answer having alleged a set-off, the replication thereto alleged that 
such answer is "untrue and denied" and reiterated the cause of action 
stated in  the complaint: Held ,  sufficient to put the plea of set-off in 
issue and require evidence in its support. 

5. The possession of an open account in  favor of another is not evidence 
of the ownership thereof in  the holder. 

6. Where there is a direct conflict between the witnesses of each side as to 
a material fact, it is not error to instruct the jury that  if they believed 
the witnesses for the plaintiff they should find for him, but if, on the 
other hand, they believed the defendant's witnesses, they should find 
for him. 

ACTION tried on appeal from a justice of the peace, at Spring Term, 
1892, of EDGECONBE, by Brown, J. 

The plaintiffs sued for the nonpaynlent of $115.45, and interest on 
the same from 20 August, 1890, due 011 account for corn sold by them 
to the defendants. 

The defendants, aimvering the complaint, say: 
"1. That they deny that they owe plaintiffs anything. 
For a second defense, they admit they purchased corn of one E. T'. 

Murphy of the value of $176.45, but they deny that Mui*phy was acting 
in this trailsaction as agent for the plaintiffs. 

( 75 ) 2. That they expressly allege that Murphy had the corn in his 
possession, and sold it to them in his own name on thirty days 

time, that the purchase was made by them because Nurphy v a s  indebt- 
ed to them in a large amount, to wit, $102.30, which amount they ap- 
plied as a set-off, to the amount due Nurphy for cor11. 

3. That afterwards, and before the claim was due for said corn, 
Murphy applied to them in his ow11 name for money on said account, 
and discounted a part of said amount due him for said corn, to wit, $61. 

4. That the balance due said Murphy, that is to say, $13.15, they 
tendered him before this suit mas brought, but he refused to accept i t ;  
that they have, at all times, been milling, ready and able to pay said 
balance when said Xurphy, or anyone he should authorize them to pay, 
would accept the same." 

The plaintiffs filed the following replication: 
"1. That allegation one of said answer is untrue and denied, and that 

the defendants are indebted to them for the corn sold to the value of 
$116.45, to be due 20 August, 1890; that on 7 August, in the course of 
the delivery of said corn, the defendants paid on account of said indeht- 
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edness the sum of $61, leaving a balance due and unpaid of $115.45, 
with interest from 20 August, 1890, which still remains due and unpaid, 
notwithstanding payment of the same has been repeatedly demanded. ' 

2. That the allegation and understanding of the defendants, as set 
out-the 'second defense' of said answer-is untrue and denied. 

3. That the claim of $102.30 mentioned in  said answer, or any claim 
or demand of defendants against 'one E .  V. Murphy,' if any they have, 

, is barred by the statute of limitations, the right of action on the 
same h a ~ i n g  accrued more than three years ago, and the statute ( 76 ) 
of limitations is hereby plead in bar of said claim or claims. 

The other facts necessary to an understanding of the questions pre- 
sented by the appeal are stated in the opinion. 

There was judgment for the plaintiffs, from dhich defendants 
appealed. 

J .  L. Bridgers for plaintifis. 
C. A ' .  T .  Fountain (by  brief) for defendants. 

hIacRa~, J. The defendants excepted to the admission in evidence 
of the deposition of Joseph Gregg, because "it does not appear that 
Philip ,4. Hoyne, the.commissioner who certified the same, is of kin to 
neither party in the action." The contention of defendants is, that 
while objections as to insufficiency of notice, and the like, must be 
supported by evidence on the part of the party objecting, yet that it 
should appear either in the conlmission or in the return of the com- 
missioner, or in  some application for the issuing of the commission, that 
the conin~issioner is of kin to neither party to the action; that, as by 
section 1357 of The Code, this disqualification is plainly fixed, i t  should 
appear in the proceeding that the commissioner was not qualified to act 
as such. But, by the general rules of evidence, certain presumptions 
are eontinually made in favor of the regularity of proceedings and the 
~ a l i d i t y  of acts. I t  presumes that every man in his private and official 
character does his duty, until the contrary is proved; it will presume 
that all things are rightly done, unless the circumstances of the case 
overturn this presumption. Thus it will presume that a man acting in  
a public office has been rightly appointed; that entries found in  public 
books have been made by the proper officer, and like in- 
stances abound of these presumptions. Bank v. Dandridge, 12 ( 77 ) 
Wheat., 64. 

I n  the present case the commissioner to take depositions having 
been appointed by the court, is presumed to be duly qualified to execute 
his commission, until the contrary is shown. 
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The defendants objected to a large portion of the deposition as irrele- 
rant  and incompetent, as it related to transactions and communications 
hetween the plaintiffs and one E. V. Murphy, who is not a party to the 
action. 

The action mas brought by plaintiffs to recorer the alleged balance 
due them from defendants upon a sale of corn; the defense set up was 
that the defendants bought the corn of E. Tr. Murphy as his o ~ n ,  and 
71-ithout knowledge or notice that said Murphy was not the principal 
in the sale to them; and that the purchase was made by them to secure 
a debt owing them by said Xurphy. The testimony of Murphy in 
behalf of the plaintiffs was that he was acting as broker for plaintiffs, 
and that, while the name of his principal was not disclosed, the sale 
was made by him as a broker and not upon his own account, and that 
this fact was made known to defendants before the sale. The testimony 
objected to was competent in  corroboration of Nurphy, and the presid- 
ing judge instructed the jury to that effect when the objection was 
made. That portion of the deposition referring to transactions with 
Lewis was ruled out. 

There mas a direct conflict of testimony between the witnesses Xur- 
phy for the plaintiffs and Lewis for defendants. I t  was entirely com- 
petent for plaintiffs to sustain and strengthen the testimony of Murphy, 
even in anticipation of the testimony to be offered by defendants; and 
w h a t w r  restrictions and modifications may be recognized elsewhere, 
there is no room for further contention in the courts of this State as to 
the competency of such testimony or corroboration. Roberts v. R o b e ~ t s ,  
82 N. C., 29. I t  was not necessary, in the absence of a special yequest 

to that effect, for the presiding judge to repeat the instruction 
( 78 ) which he had already given to the jury when the testiniony was 

admitted after objection. 
The defendants proposed to prove by their witness, Lewis, that at the 

time of this transaction, in  July, 1890, it was generally understood in  
this community that Murphy was selling corn on his own account, and 
not as broker'. This was properly ruled out by his Honor upon objec- 
tion by plaintiff. 

The matter at issue was the character of the sale by Murphy to 
defendants; the conflict between Murphy and Lewis was clear-cut; that 
proposed to be given as above stated in corroboration of Le~vis, r a s  
simply hearsay, and by all the rules of evidence was inadmissible-it 
comes under none of the exceptions to the general rule against hearsay 
evidence. 

The defendants excepted to the charge of his Honor that there vas  
no e~idence of defendant's set-off, and they earnestly insist that, as the 
set-off was alleged in the answer, and not denied by a reply, that it 
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should be taken as admitted, and'they rely upon sections 268 and 248 
of The Code in support of their cintentions. 

The reply filed by plaintiffs, u-hile not carefully drawn, cannot be con- 
strued otherwise than as a general and specific denial of the set-off or 
claim set up in the answer, and in addition thereto a plea of the statute 
of limitations. 

Was there any eridence to establish the set-off which should have 
been submitted to the jury? There was no evidence of any authority 
on the part of X r .  Fountain to assign the account of J. B. Jeffriep 
& Co. to defendants. The possession of an open account in favor of 
another has never been held to be evidence of ownership in the holder. 
The "decisions referred to are based upon the principles of commer- 
cial law that govern and regulate the transfer of negotiable securities 
in the interests of trade, and to facilitate and render safe, dealings in 
such paper." They have no application to open accounts, and the dili- 
gent counsel for defendants frankly admits he can find no authority for 
his contention. 

The defendants except to the charge to the jury that if they believed 
the evidence of Murphy, they would find for the plaintiffs. There were 
but two witnesses for the plaintiffs. The witness Murphy, in his 
testimony, set out fully the claim of the plaintiffs, and the depo- ( 79 ) 
sition of Gregg, as we have seen, was offered solely in corrobora- 
tion of Murphy. There were two witnesses for defendants, and there 
was direct conflict between the testimony on each side. The presiding 
judge had just told the jury that if they believed the witnesses for the 
defendants, the plaintiffs cannot recover, and they should answer the 
first issue '(Nothing." I t  was but the,counterpart to this instruction 
to charge that if, on the other hand, they believed the plaintiffs' wit- 
ness, they should find for the plaintiffs, and we cannot see that undue 
prominence was given in this case to the testimony of one witness, as 
was said to be the case in Long v. Hall, 97 N. C., 286. 

There is one other exception on the part of defendants. After the 
evidence closed, a dispute arose between counsel as to what Murphy 
testified in respect to the debt alleged to be due by him to defendants. 
The court recalled Murphy and told him to repeat his testimony on that 
point, which he did. The defendants then asked to be allowed to intro- 
duce other evidence in  order to show that Murphy owes them the debt, 
and that it belongs to them. The presiding judge refused to open the 
case for any purpose, and defendants excepted. I 

There must necessarily rest somewhere the power to regulate the con- 
duct of proceedings in the trials of causes. Formerly, the whole matter 
mas left in the sound discretion of the presiding judge. The Legisla- 
ture has seen fit to distribute this power, gi-ving now to counsel the dis- 
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cretion with regard to the length of time in addressing the court and 
jury; but all the responsibility, ~ ~ i t h  this one exception, is still upon the 

judge. The dispatch of the public business within a limited 
( 80 ) time, and the prompt and dignified administration of justice. 

require that it should so remain. 
Hal-ing disposed of all the exceptions, 71-e find 
S o  ERROR. 

Ci ted:  S .  v.  X c K i n n e y ,  post, 6 8 4 ;  !Street 2.. Andrezcs, 115 N. C., 
4>3; B u r n e t t  v. R. R., 120 5. C., 518; Bank z.. Drug  Co.. 152 K'. C., 
143; Pou.nce v. L u m b e r  Go., 155 S. C., 2-20; P o p l i n  T .  H a t l e y ,  1'70 
N. C., 167; H o ~ r e l l  v.  H u r l e y ,  ib., 404. 

E. C. KNIGHT v. THE ALBEMARLE AXD RALEIGH RAILROAD 
COMPANY. 

R a i k o a d ,  Construct ion of-Damages f r o m  Overj?ow of Water -  
lTegligence-Prescriptiotz-Estoppel. 

Where a railroad company, in the cons~ruction of its road, erected an em- 
bankment leading to a bridge over a stream, whereby the natural chan- 
nel of the stream was considerably contracted, and plaintiff's lands be- 
came liable to frequent overflows, but were not made entirely useless 
for agricultural purposes, being cultivated with varying results each 
year, and the damages such as  could have been apportioned from time 
to time: Held. 

@ 

1. I t  was the duty of the railroad to so construct its road that a sufficient 
space should be left for the discharge of the water through its ac- 
customed channel, whether artificial or natural, and this duty is a 
continuing one. 

2. I t  was not contributory negligence on the part of the plaintiff to con- 
tinue planting crops on the lands so subject to overflow. ( E m y  c. 
R. R., 109 N. C., 598, distinguished.) 

3. The delay of the plaintiff for a period less than twenty years to notify 
the company of his injuries, could not estop him or give the company 
a prescriptive right to maintain the embankment without liability for 
damages. 

 TION^ ON^ tried at EDGECOJIRE, Spring' Term, 1892, by B r o w n ,  d., to  
recover damages from flooding land. 

( 82 ) Don.  Gi l l iam for plaintif f .  
,7. L. Briclgers for defendant .  
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SHEPHERD, J. "It is the duty of a railroad company, in constructing 
its roadbed, to leave a space sufficient for the discharge of the 
water through its accustomed drainway, whether natural or ( 83 ) 
artificial. I f  it fails to do so, any owner whose land is injured, 
whether he be one, a part of whose land is taken for the road or not, 
may compel the comp&y to discharge its duty by opening the drain 
to its p re~ ious  capacity." R. R. v. Wicker, 74 N. C., 220. This duty 
is a continuing one (Brown v. R. R., 83 N. C., 128), and the space to 
be kept open must be sufficient "to carry off the water of the stream un- 
der all ordinary circumstances and the usual course of nature, even to 
the extent of such heavy rains as are ordinarily expected." Emry v .  
R. R., 102 N. C., 209. 

The defendant, having demurred to the evidence, must be deemed 
to have admitted its truthfulness in  the aspects most favorable to the 
plaintiff (Bond v. Wool, 107 X. C., 146), and viewed in this light, 
and applying the foregoing well-established principles, it cannot be 
doubted that it establishes negligence on the part of the defendant in 
the construction of its embankment over Conetoe Creek at  the ~ o i n t  
indicated by the witnesses. The testimony abundantly shows that in 
1882 the defendant so altered its embankment as to extend it farther 
into the stream, thus decreasing the width of the latter, according to the 
plaintiff's statement, one hundred and thirty-six yards. I t  also ap- 
pears that, in consequence of this alteration, the water was obstructed 
in its passage, the lands of the plaintiff flooded, and his crops thereby 
endamaged. 

I n  order to escape liability for its negligent conduct, the defendant 
insists that the plaintiff ought not to have planted any crops during the 
years mentioned in  the complaint on the lands thus subject to occasional 
overflow; and that in doing so he was guilty of contributory negligence, 
and is therefore not entitled to recover. 

It n-ill be observed that there is nothing in the testimony to show that 
the use of the land for agricultural purposes was entirely de- 
stroyed. On the contrary it appears that the plaintiff cultivated ( 84 ) 
the land with varying results since the alteration of the embank- 
ment in 1882. I n  1883 and 1884 he made "tolerably good crops" and, 
while he was seriously injured more or less from year to year until 
the commencement of this action, the damage was nevertheless but 
partial in its character and could easily have been apportioned from 
time to time. 

The cortention of the defendant that, under these circumstances. 
the plaintiff was guilty of contributory negligence, would, if sanctioned 
by judicial authority, work such a complete subversion of the rights 
incident to the ownership of real estate, as well as of the ancient and 
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usual remedies provided for the redress of their inrasion, that only a 
slight recurrence to fundamental principles is necessary to demonstrate 
its unsusceptibility of being sustained as a correct legal proposition. 

"The right of property," says 1 B1. Com., 139, "is an absolute right 
inherent in every Englishman, and consists in the free use, enjoyment 
and disposal of all his acquisition n-ithout any control or diminution 
save by the laws of the land." I t  is guaranteed by Magna Charta, 
whose great principles form a part of our fundamental lam; and except 
in the exercise of the right of eminent domain, not even the government 
itself, with all its powers and resources, much less a private person or 
corporation, can compel the owner, either to part with his property or 
impose upon it any servitude that tends to impair its value or obstruct 
its uninterrupted enjoyment. Especially is this so in respect to land, 
which species of property, says Pearson, J., liitchen ?;. Herring, 42 
3. C., 192, is "a favorite and favored subject in England an-d erery 
country of Anglo-Saxon origin," and, in relation to which, c'ourts of 
equity are constantly decreeing the specific performance of contracts be- 
cause of the pretiunz uflectionis, which cannot be estimated by mere 

dollars and cents. 
( 85 ) I f  the principle insisted upon by the defendant be admitted, 

these great privileges, which have been guarded for centuries 
with such anxious solicitude, may easily be invaded, and, without au- 
thority of law, the owner may be forced to part with the actual use of 
his land by any person, either natural or artificial, who may be able 
to respond in damages. 

The result is all the more remarkable when we consider that it is to 
be accomplished by a breach of duty to the owner. I n  other words, 
while I may be unable to purchase my neighbor's land, or the right 
to subject it to any burden for my benefit, I may nevertheless practi- 
cally effectuate my purpose by the erection and maintenance of a nuis- 
ance, and, instead of being compelled to abate the nuisance by succes- 
sire actions for damages, I may purchase immunity for its further con- 
tinuance by the payment of a yearly pecuniary consideration. 

The proposition is aptly illustrated by the facts of the present case; 
for if the plaintiff can only plant his crops at the risk of incurring 
the penalty of forfeiting all rights to compensation for the injuries re- 
sulting from the unlawful acts complained of, then he must abandon his 
land altogether to the use of the defendant, and thus be depr i~ed  of 
his property against his consent and the organic law of the land. On 
the other hand, the consequences to the defendant and other similar 
corporations, would, in  many instances, be none the less serious; for 
if the owner is guilty of contributory negligence in planting his crops 
~vhere there has been only partial and occasional injury for sereral 
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years, he would of course be justified in folding his hands in idleness 
and thus recover the full rental value of his premises from year to year. 
although during a part of the time he might have cultivated his crops 
with but trifling damage, if any. To say nothing of the contravention 
of public policy because of the diversion of land from agricultural uses, 
a strong temptation would be afforded to idleness and cupidity, and 
railroad companies might unjustly be compelled to substantially 
lease the lands of adjacent proprietors by reason of slight or ( 86 ) 
pretended injury to their crops for a few preceding years. 

The intelligent counsel for the defendant was unable to refer us to 
any direct authority in support of the principle under consideration. 
I n  Emry v. R. R. (109 N. C., 589), cited by him, the plaintiff was asked 
"whether or not the water was backed by the culvert upon his .land 
every pear since he owned it, so as to damage his crops and brickyard, 
or whether the ponding back of water was done at intervals, some years 
there being no ponding of water." H e  replied that "this did not occur 
every year, but did occur about an average of four years out of fire 
years." The court held that "no prudent business man would place and 
keep his brickyard and brick kilns at a place like that in question, where 
he mould hazard the loss or serious injury described by the plaintiff for 
four years out of five," and that he mas guilty of contributory negli- 
gent$. The case is easily distinguishable from the former one between 
the sanie parties (102 N. C., 209), in which a recovery was permitted 
for damages inflicted to the plaintiff's brick-yard and kilns during the 
year 1887, i t  only appearing that the brick-yard had been flooded and 
damaged in the year 1885. There is a vast difference between a flood- 
ing for one previous year and an accustomed overflow of four out of 
every fire years. 

w e  cannot understand how the decision in the first case can be con- 
sidered as authority in the one now before us. 

I n  our case, the injury was inflicted while the owner mas using his 
land in the ordinary course of agriculture, and he had no option but to 
c u l t i ~ a t e  or abandon it. The use of it for the manufacture of brick is 
exceptional, besides the necessary machinery may be moved from one 
point to another; and in Emry's case (109 N. C.), i t  did not appear that 
the ivdustry could not have been conveniently and profitably conducted 
on a part of the premises not subject to overflow. 

Neither in the case from Wisconsin (Hassu v. Junger, 15 ( 87 ) 
Wis., 598), in point, as there the plaintiff could have put up the 
division fence and sued the defendant for the expenses occasioned by 
his pulling it down. H e  should not hare planted his crop with- 
out making the necessary repairs, as the fence mas on his own land 
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a n d  h e  could easily haoe protected himself against in ju ry .  R o b e ~ t s  2.. 
Cole, 82 N. C., 292. 

ITnder t h e  v i e x  we h a ~ ~ e  taken of t h e  r ights  of a n  owner respecting 
t h e  ord inary  use of h i s  lands as  against one who maintains  a nuisance 
of t h e  character  complained of i n  th i s  action, t h e  other authorities re- 
lied upon  b y  defendant a r e  inapplicable. T h e  simple acquiescence d o n e  
of t h e  plaintiff f o r  several years, o r  h i s  fa i lu re  t o  notify t h e  defendant 
of h i s  in jury ,  cannot, by way of estoppel o r  otherwise, affect his, com- 
m o n  law remedy. "His  recovery can  be defeated only by proof of a 
p rescr ip t i re  r igh t  acquired by ( twenty years)  user to  niaintain the  cul- 
r e r t  i n  i t s  present s ta te  r ~ i t h  t h e  consequent injury." E m ~ y  2.. R. R., 
102  K. C., 232. T h e  d u t y  of t h e  defendant was a positil-e and con- 
t inu ing  one, and  t h e  fa i lu re  to  per form i t  is  i n  n o  way  excused by t h e  

, m e r e  silence f o r  a f e ~ ~  years of t h e  p a r t y  i n  whose f a r o r  t h e  du tg  ex- 
isted. Wood's Xuisance, secs. 360 and  795. 

NO ERROR. 

Cited:  Gwultney v. Land Co., post, 582; Ridley v. R. R., 118 N. C., 
1004;  Geer u. W a t e r  Co., 127  N. C., 354 ;  J f u l l e r ~  c. Water  C'o., 130  
N .  C., 204; R. R. c. Land Co., 137 S. C., 335. 

T H E  H U Y E T T  & S M I T H  MANUFACTCRING COMPANY v. S. H. GRAY. 

Contract-Evidence-Brlrclen of Proof--Damages-Warru~~ty. 

Plaintiff sold and delivered to defendant machinery under a. contract which 
contained a stipulation that the title should be retained until the pur- 
chase money was paid, and that  if the machinery should fail t o  xork  
a s  warranted, by reason of defects in  its construction, and the plaintiff 
was notified thereof in reasonable time, the plaintiff should have an op- 
portunity to remedy any defects, and failing in this, should take 
back the machinery and refund whatever purchase money might have 
been paid. The defendant kept and used the property for some time, 
but failed to pay the purchase money, and plaintiff brought action to 
recover possession, and for damages for use and deterioration: Held,  
that the burden was on the defendant to show that he was relieved 
from liability by defect of the machinery; that  he was bound to give 
notice of such defect within a reasonable time; and that he was liable 
for any damages caused by him other than those which might result 
from a n  attempt to use the machinery in a proper way. 

ACTION tr ied a t  S p r i n g  Term, 1892, of CRAVES, by Winston, J .  

( 91 ) X .  D e W .  Stevenson for plainti$. 
17'. TV. Cln~h- contra. 
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PLAIXTIFB'S APPEAL. 

CLARK, J. The purchaser of the machinery, by the terms of the con- 
tract, had a reasonable time after he receired i t  to make known its de- 
fects. But he seems to have kept and used the machinery without com- 
plaint for some length of time, indeed until the plaintiff sought to re- 
cover the property under the contract because of failure to pay for it. 
I f  the objection was not made known within reasonable time, and the 
purchaser coiitiiiued to use the machinery without objection, this was 
a ratification. I f  the plaintiff then proceeded to recover the 
property, i t  was entitled to claim the forfeiture provided for in ( 92 ) 
section 5 of the contract, unless for any reason that should be 
relieved against in  equity, and i t  certainly would have been entitled at 
least to the freight both ways and to show the damage to and deteriora- 
tion of the property. I f  the objection was made known to the seller 
within reasonable time so as to avoid the sale, still, if there was any 
damage, caused by the purchaser, other than the deterioration from at- 
tempting to use the machinery in  a proper way, i t  could be shown. The 
burden was on the defendant to show that the presumption of liability 
for the purchase money from receipt and use of the machinery was re- 
butted by objection made withill a reasonable time. Upon the state of 
facts found i t  was error to reject the testimony offered by the plaintiff 
that "the property had been greatly endangered by the defendant, and 
greatly deteriorated by its constant use by him ever since its delivery to 
him." 

I t  niay be that the purchaser within a reasonable time notified to 
the seller the objections to the machinery and offered to return it. But 
this is neither pleaded nor shown in evidence. Nor is there anything 
in  the reply which (as defendant contends) cures the failure to allege 
in the complaint that notice of the defect in the machinery was given 
within a reasonable time. 

ERROR. 

Cited: S. c., 124 N. C., 326 and 129 N. C., 439; Parker v. Pe.nwick, 
138 N. C., 215. 

1. Where there is  a breach of warranty of quality, the vendee may (1) re- 
fuse to accept the goods; ( 2 )  if he has paid the purchase money, re- 
turn the goods and recover the money paid, or ( 3 )  plead the breach of 
warranty in diminution of the price. 

2. Special damages for breach of warranty must be specially pleaded, and 
i t  must be shown that they are  in contemplation of the parties; they 
are  rarely allowed except in  cases of fraud. 



I N  THE SUPREME COURT. [Ill 

( 93 ) CLARK, J. We concur with his Honor that the defendant 
was not entitled to recover by may of counterclaim the cost of 

the house which he had specially built for the use of the machinery. 
This is not pleaded as special damages, and besides, it is too remote. I t  
is settled by the leading case of Ilad7ey c. Bazendale, 9 Exch., 341, and 
in  many others, that where there is a breach of warranty as to quality, 
the purchaser (1) may refuse to accep? the goods; (2) if purchase 
money is paid, he may return the goods and sue to recorer back the 
money paid; (3) or he may plead the breach of warranty in  diminn- 
tion of the price. 2 Benjamin on Sales, sec. 1348; 4 Ed. Ledg. Dam., 
291. 

Special damages for breach of warranty must be specially pleaded, 
and must, besides, be such as were within the contemplation of the par- 
ties as the necessary result of the breach of warranty, and are rarely 
allowable except in  cases of fraud in inducing the contract. Where an 
action was for breach of warranty of a reaping machine, it was held that 
the plaintiff could not recover for the time and grain lost in  attempt- 
ing to operate the defective mower. Frohrich 21. Gammon, 28 Mininn., 
476. There are many similar cases in the books, but this illustrates 
the principle sufficiently without further citation. 

The defendant is not entitled to nominal damages for breach of war- 
ranty, as by failure to give notice i11 a reasonable time or pay for the 
machinery, the plaintiff was driven to his action to recover the prop- 
erty under the terms of the contract. 

NO ERROR. 

Cited: S. c., 124 N. C., 326; S. c., 129 N. C., 439; Food Go. v .  Elliott, 
151 N. C., 396, 397. 

( 9 4 )  
T. L. EMRY AND WIFE v. THE ROANOKE NAVIGATION AND WATER- 

POWER COMPANY. 

1. The essential element of negligence is a breach of duty, and in actions 
thereon it  is necessary that the plaintiff should state and prove the 
facts sufficient to show what the duty is and that  the defendant owes i t  
to him. 

2. A proprietor of land is  not generally responsible for injuries to other 
persons arising from the condition in  which the premises have been 
left, or from the prosecution of a business in  which the owner has a 
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right to engage; and a trespasser or mere licensee cannot recover for 
such injuries unless the use of the property by the owner was per se 
unlawful, or unless the injuries were inflicted willfully, wantonly, or 
through gross negligence of the owner. 

3. The plaintiff and defendant made a n  agreement by which the former, in  
the event he could not agree with the latter for the rent of certain 
buildings which he  had erected on defendant's land, stipulated that  he  
would, upon six months' notice, remove the buildings; the defendant 
demanded that  plaintiff enter into a contract for the rent, and plaintiff 
declined; thereupon defendant served notice to remove the structures, 
but the plaintiff failing to do so, defendant endeavored to remove them 
and was prevented by the force of plaintiff. Soon thereafter the build- 
ings were destroyed by fire occasioned by blasting, by defendant, who 
was improving property near by; there was no evidence that defendant 
acted willfully or recklessly: Held ,  that  plaintiff was a trespasser and 
not entitled to recover damages for the destruction of the buildings. 

XCTIOX to recover darrlages for the alleged ~regligerlt bur~riug of plai11- 
tiff's mills, caused by the defendant in blasting ncar said n~ills, tried 
at March Term, 1892, of ETALTBBX, by Brown, ,T. 

The facts pc~rtirlent to the questioils discussed and decided by the 
Court are stated in the opinion. 

R. 0. Uu~torr and L. P. McGekec. f o r  pluiniiffs. 
T .  -V. H i l l  and W.  II .  Du?y for de fendan{ .  

S H E ~ , H ~ R ~ ,  J. The argumcnt before us was based upon thc ( 9.5 ) 
assumption that the defendant, in  conducting certain blasting 
operations on its own land, was guilty of negligence by wasoil of it5 
failure to exercise ordinary care, and that its liability for the same can 
only be avoided by establishing contributory ~regligcnce oil the part of 
the plaintiffs. 

111 our opiirioi~, the true p r i ~ ~ c i p l c  upon which the cuse is to be tie- 
t e r m i ~ ~ e d  lies quite beyond that discussed by counsel, and i~luohcs a 
coiisideration of the question, not whether ttrrrc~ was contributory n ~ g -  
llger~cix, but whether the tiefendant was guilty of ally neglige~lec whnt- 
ern-, for which, under the circumsta~~ces, it is liable to thr plair~tifis. 

While there may be some shades of diffrrc~ree in t l ~ r  various defini- 
tions of nc~gligci~ce, a11 the authorities agree that its essc.ntial elenlent 
t~oi~sists i l l  a breach of duty, anti that in order. to sustain an action, 
"the plaintiff must state and prove facts suXicimt to show what the 
duty is and that the ilefcndant owes it to hirrr." 1 Shcur. k. Red. Ncg., 
sec. b ;  Bcach Cout. Neg., 6 ;  Thompson Neg., preface. 

A lcgal duty has been well defined by Dr. Wharton, as "that which the 
lam r~qui res  to  be do~rcx, or forbor~re to a tletcrmii~atc. lwrsoir, or to the 
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public at  large, and is a correlative to a right vested in. such determi- 
nate person or in  the public." Whar. Neg., sec. 24. "The duty itself 
arises out of various relationships of life, and varies in obligation un- 
der different circumstances. I n  one case the duty is high and impera- 
tive; in  another it is of imperfect obligation. Thus it may be depend- 
ent on a mere license to enter upon land, or the bare obligation, to 
aroid inflicting a willful injury upon a trespasser, while, upon the 
other hand, i t  may be a duty to care for the safety of a specially in- 
vited guest, or of a passenger for hire." 1 6  A. & E., 412, and the nu- 
merous cases cited. 

This much being premised, we must now ascertain what duty, if 
any, was imposed by law upon the defendant in the present 

( 96 ) action, and this involves an inquiry into the relation of the 
parties in respect to the buildings, for the accidental destruc- 

tion of which the action is brought. 
I t  is conceded that the defendant was the owner of the land upon 

which the buildings were located, and i t  appears that, in January, 
1887, a suit between the present parties was settled according to the 
terms of the following agreement, to wit: ('That the said T. L. Emry 
and wife do further agree that if they cannot agree with said company 
upon rent for the use of the water and land of the company, upon which 
the mills and foundry of said Emry and wife, described in the com- 
plaint, are situated, then, upon six months' notice from the said cum- 
pany, they will remove their mills, foundry and machinery from the 
lands of said company. This 14 January, 1887." 

We cannot concur in the contention of-the plaintiffs that, under this 
agreement, they were entitled to keep their buildings upon the premises, 
without t h e  payment of rent, until the defendant had improred the 
canal so as to increase the supply of water. The agreement contains 
no such provision, and we feel that we would be doing violence to the 
ordinary rules of interpretation by so extending its terms beyond the 
meaning of the plain and unambiguous language employed. The ar- 
gument can derive no support from extrinsic circumstances, as it ap- 
pears that the plaintffs had been using the water of the canal to some 
extent by keeping it cleaned out, and that shortly after making the 
agreement, they proposed to continue the use of the same. There was, 
therefore, an  existing subject upon which the agreement could presently 
operate, and it is with reference to this, as well as to any contemplated 
improvement, that it must be construed. I f  the actual contract was such 
as is contended, it is to be regretted that i t  was not incorporated into 
the written agreement, as i t  seems that the conduct of the agent 

of the plaintiffs u7as influenced by a reasonable misapprehensioll 
( 97 ) of the legal effect of the said instrument. 
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I t  is further insisted by the terms of the agreemeut that i t  was the 
dnty of defendant to entertain in good faith a proposition to fix the 
rental I alue of the water and land therein mentioned ; and that if it 
rr,fuscd to do so, i t  had no right to require the of the buildings, 
etc. Granting this to be a correct interpretation of tlle agreement, we 
are unable to find anything in the testimony which discloses that the 
tlefcndarlt arbitrarily or in bad faith declined to consider any such 
proposition of the plaintiffs. On the contrary, the plaintiffs' agent 
(who seems to have had full control and nlanagernent of the whole 
matter) explicitly testified that before thc notice to remove was served 
O I L  him, the defendant's attorney demanded that the plaintiffs enter in- 
to a new contract of rent, and that failing to do so they should remove 
the buildings. The said agent further testified that in response to the 
proposition he replied as follows: '(1 stated that I would go on as I 
had been, and keep the canal cleaned out for the use of the land and 
water, but I could not pay rent, as the canal was in bad repair and 
supplied scarcely any water." The witness also statcd that the defend- 
ant's attorney declined to accept his proposal, and that they had no fur- 
ther negotiations. 

Hcre then was a distinct offer to '(enter into a uem contract for rent," 
arid this offer was declined, except upon the terms demanded by the 
plaintiffs. We fail to perceive how the refusal to accept these terms can 
be considered as evidencc that the defendant was unwilling to make a 
hona f d e  effort to agrce up011 a reasonable rental value. I f ,  ~ ~ r l d e ~  the 
contract, it was the duty of the defendant to make a fa i r  effort to 
agree, i t  was surely releasctl from that obligation after the plaintiffs, 
without hearing any proposal from the defendant, had expressly re- 
fused to accede to any other but the previously existing terms. 
There having been a failure to agree as to the rent, the defendant ( 98 ) 
had a right to insist upon the removal of the buildings upon six 
months' notice, as providcd in the agreement, and i t  was not bound to 
entertain any further propositions on the part of the plaintiffs. Ac- 
cordingly, a notice to renioTe the buildings was giveu, pursuant to the 
agreement, on 3 February, 1887; but notwithstanding this notice the 
plaintiffs failed to remove thc same, and kept thcrn on the defcnclant2s 
land after they knew that the defendant had corniner~ccd its blasting 
operations, and until they wert, accidentally destroyed by fire in Septem- 
ber, 1890. As early as 6 June of that year the defendant complained of 
the plaintiffs' failure to comply with the notice, and at the same time 
stated that as the land occupied by the buildings were absolutely neces- 
sary for its use, it would pfocceci to remove them unless the plaintiffs 
did so in eleven days.. At the cxpiration of that time the defendant 
attempted to remove the buildings, but was prevented by the plaintiffs 
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from doing so by means of a shotgun. Without pausing to consider 
whether the long and unreasonable delay to remove the buildings did 
not have the effect of vesting the same in  the defendant as a part of its 
freehold (a point which was waived by the answer), i t  cannot be 
questioned, that in their failure to remove them after said notice, and 
&pecially in the violent prevention of the defenda~t  from exercising its 
right of removal, the plaintiffs were trespassers upon the lands of the 
defendant. Taylor Landlord and Tenant, secs. 62 and 63. This status 
of the plaintiffs is in no way affected by the conversation between their 
agent and the secretary of the defendant in 1890. Giving full effect to 
the testimony of the former, it amounted to no more than a par01 license 
to continue the lower mill on the defendant's land in  view of the estab- 
lishment of an oil mill at  some indefinite time i n  the future, which was 
in  fact never done. The license was revocable a t  the election of the 
defendant (Kivett  v. McKeithan, 90 N.  C., 106; McCracken v. Mc- 
Cracken, 88 N.  C., 272; R. R. v. R. R., 104 N. C., 658), and was 

actually revoked on 6 June, 1890, by the notice given on that day. 
( 99 ) The plaintiffs had until the 24th of September of that year (the 

date of the accident) to remore the buildings, and not only failed 
to remove them, but, as we have seen, forcibly prevented the defendant 
from doing so. I t  cannot be seriously insisted that the effect of this 
conversatidn was to revive the broken-agreement of 1887, so as to en- 
title the plaintiffs to another six months' notice of removal. Much + 
clearer testimony than this is necessary to work a resnlt so restrictive 
of the rights of a property owner. Resides, the alleged agreement 
was essentially different from the old one, as it related to and was 
conditioned upon the establishment of a new industry, and the supply 
of water was to be furnished "at the same rates as to others." The old 
agreement, as we have construed it, had reference to the existing state 
of affairs, and contemplated the present payment of rent of some char- 
acter. 

The plaintiffs then being trespassers upon the land of the defend- 
ant, we will now proceed to inquire into the nature of the duty which 
the latter owed to the former in respect to the said buildings. 

I t  is a well settled principle that a landowner has a right to the ex- 
clusive use and enjoyment of his premises, and that he incurs no lia- 
bllity for injuries caused by its unsafe condition to a person who was 
not at or near the place of the accident by lawful right, and when the 
owner has neither expressly nor by implication invited him there. 
Szueeny v. R. R., 10 Allen, 368; Bennett v. R. R., 102 U. S., 577; Carl- 
ion v. Steel Co., 99 Mass., 216; CooIey on Torts, 605 and 606; Pierce v. 
Whitcomb, 46 Vt., 127; Pittsburg v. R. R., 29 Ohio St., 367; 1 Thomp- 
son on Keg., 283 and 303. 
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The doctritic is thus stated in Schmidt u. Uauer, 5 La. An., 580, and 
~ ~ o t e s :  "l7nlcss cwi~triva~rces are placed on such premises with an actual 
or constructive intent to l ~ u r t  iutruders, the proprietor is ilot 
liable for injury resulting to persons by reason of the condition (100) 
in which the premises have been left, or from the prosecution 
of a business in which the owner had a right to engagc. Evansville, 
clc., 1.. Grifin,  100 Ind., 221 ; Qillespie u. McC7om1an, 11 Pa., 144; 
G'ramlith v. Wurst ,  86 Pa., 7 4 ;  Cazcley v.  Pittsburg, etc., 90 Pa., 3 9 8 ;  
McAlpine 11. l'ororll, 70 N.  Y., 126; Hargreaves o. Draton, 25 Mich., 1 ;  
f l u r d ~ c / ~  I). C'iirndl~, 26 Ohio, 393; Indiur~apolis v. Emmelmon, 6 West, 
569." 

The foregoing authorities, and rmny others that could be cited, 
abulidal~tly s u s t a i ~ ~  thc ~)ropositioir ('that a trespasser or mere licensee 
who is injured by a dangerous machine or contrivance on the land or 
premises of another, cannot recover damages unlers the contrivance is 
such that the owner rnay not lawfully erect or use, or when the injury 
is inflicted willfully, wantor~ly or through thc gross negligence of the 
owner or occupier of the premises." Gallvston Oil 6'0. v. Martin, 70 
Texas, 400. 

I n  the leading case of Larmore v.  I r o ) ~  C'O., 101 N .  Y., 291, it was 
held that mhere one goes upon the premises of another, without invita- 
tion, to obtain eniployment, and is there injured by a defective machine, 
he calmot recover. Andrews, J., in the course of a well reasoned 
opinion, uses the following language: "The precise question is whether 
thc pcrsoll, who goes upon the land of another without invitation to 
secure employment, from the owner of the land, is entitled to indemnity 
from such owner for an iujury happening from the operation of a de- 
fective machine on the premises, not obvio~lsly dal~gerous, which he 
passes in  the course of his journey, if he can show that the owner 
might have ascertaiued by the exercise of reasonable care. We know 
of no case which goes to that extent." After speaking of thc liability of 
a landowner to an uninvited pcrson for injuries caused by the setting 
of spring-guns or dangerous traps on his premises, and also the 
duty of railroad companies in running thcir trains to use proper (101) 
care in respect to persons on the track, where it has bcen nsed 
by the public without objection, the learncd Judge continues: "But 
in the case before us, there were no circumstarrccs crcating a duty on 
the part of the defcndant to the plaintiff to keep the whimscy iu repair, 
and consequeiitly no obligation to remunerate the latter for his injury." 
It has also been hcld, where a sigu of "No admittance" was placed on 
a door, that one who entered the room (being of the class rnealrt to be 
excluded) cannot recover for injuries caused by the negligence in the 
marlagenlent of the roorn, even though no attempt was made to exclude 



I N  T H E  SUPREME COURT. [I11 

him, nor any further warning given. Zoebisch 11. Tarbell, 10 Allen, 
385; Victory  v. Baker, 67 N.  Y., 366. So where a trespasser entered 
the defendant's abandoned freight house and the wind blew the wall 
down and injured him. Larry v. R. R., 75 Ind., 323. To the same effect 
is the case of McDonald v. R. R., 35 Fed. Rep., 38. There, the defend- 
ant corporation in working its coal mine threw out a pile of slack on 
its own land, the pile presenting the appearance of coal ashes. The 
land was not fenced, and a stranger in  the neighborhood in  passing 
over the slack was burned. I t  was held that he had no right of action 
against the corporation. 

I n  Batchelor v. Fortescue, 47 J .  P., 308 (Eng.), the defendant had 
contracted to do certain work on a plat of ground where buildings were 
erected and excavations were being made. To carry out the work, he, 
by his men, worked a steam-winch and crane, with a chain and iron 
tub attached thereto. The deceased was employed by the owner of the 
ground to watch the materials and buildings. H e  had no duty to take 
part in the excavating, and it was no part of his business to stand under 
the tub as i t  was raised. While watching the men working, the tub fell 
on his head and he was killed. I t  was held that the defendant was not 

liable. "The deceased was there to watch the material and 
(102) buildings. H e  had no business with the machinery, nor any 

duty to ~ ~ a t c h  the defendant's men at work. He  was thus in  
a place where he had no right to be, and was a mere licensee to whom the 
defendant owed no duty." 

I t  is true that the general principles we have enunciated are subject 
to some qualifications, under possible circumstances, i n  favor of certain 
licensees, or purely technical trespassers, and of persons walking on a 
railroad track, as in Clark v. R. R., 109 N. C., 430, and Deans v. R. R., 
107 N. C., 686. Here, on the border-land between the doctrine we have 
stated, and that of contributory negligence, there is some obscurity and 
conflict in  the authorities. But, however that may be, there is no 
difficulty in its application to a case like the present, where, in  the eyes 
of the law, the plaintiffs must be regarded as willful trespassers. The 
authorities are practically unanimous in  holding that, in  favor of 
trespassers of this character, the landowner owes no duty to exercise 
ordinary care in the use of his premises or in the conduct of lawful 
operations thereon. I f  no such duty existed in  the foregoing cases, 
which have been cited by way of illustration, and in which the lives 
of human beings were imperiled, it would be difficult, indeed, to under- 
stand how i t  could be imposed upon the defendant in this action. It 
would be a strange result if one who is involuntarily made the cuitodian 
of another's property by the coercive power of a shotgun, should be held 
liable for an accident to such property because of his failure to take all 
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of the precautions which would cornme~~tl themsclvcs to a prudent man. 
It is fnlly settled by the authoritics above mc~~tioned that the duty of a 
larrdowner, under such circumstancrs, can be no greater than to abstain 
frorn what is very geilerally called "wanton or willful negligence." 
Thc defendant had a right to irrtproue its property, and, i i r  blasting for 
that purpose, it was engaged in a lawful occupation. Tlrere is nothing 
to show that its servants acted willfully, nautor~ly or recklessly, 
and there js no testirnouy tending to prore that after they dis- (103) 
covered the accident, they could, by ordii~ary caw, have pre- 
~ e n t c d  the dcstructiou of the bui ldi~~g.  C(~taill1y there is  nothing to 
iildicate the same indifference on thcir part as that sl~ow~r by the plaiil- 
tiff's agent, who, although he had his halids prescnt, made no effort to 
arrest the flames, and, indced, statcd that, as lrc did not cause the fire, 
he would not assist in  putting it out and "that i t  might burn." The 
defenda~rt, therefore, having been guilty of no "willful or wanton 
negligcnce7' (thc abstaining frorn which constituted its only duty 
under the circunlstances), it must follow that it cannot be held liable 
for the accidental destruction of the plaintiff's ~ roper ty .  

We have carcfully considered the other excrptions, and are of the 
opinion that they are without merit. 

No ERROR. 

C i t ~ d :  Mason v. li. R., p o d ,  499; Boi1otn.s 1 1 .  R. R., 114 N. C., 706; 
Quuntr, v .  R. R., 137 N. C., 138; V c C h e e  7). R. li., 147 3. C., 145; 
X o n q  u. Hotcl Co., 174 N. C., 610; Joncs  I * .  Rlantl,  1% N. C., 73. 

WALLACE, ELLIOTT & CO. v. W. Z-I COHEN ET % I .  

P I  ul~d-Contract-Res-on-Innoce~~t 1'.1~~chasc~r-2'rz~~~t~s-l%Iort- 
gages--Registration-A\Tof ice. 

1. Where a contract of sale has been induced by the fraud of the vendee, 
i t  is voidable a t  the election of the vendor, who has a right, upon the 
discovery of the fraud, to rescind the contract and recover the property 
delivered under it. 

2. An innocent purchaser for a valuable consideration, from the fraudulent 
vendee, will, however, be protected against the vendor. 

3. While the mortgagee or trustee of land conveyed to secure pre-existing 
debts is a purchaser for value, yet he takes the property subject to any 
equity or other right attached to it in the hands of the debtor. (Brem v. 
Loclcart, 93 N. C., 191, commented upon). 

4. While a n  unregistered mortgage is  good intcr pctrtcs, actual notice of 
its existence will not affect the rights of a junior registered mortgage. 
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(104) ACTION tried upon demurrer at spring Term, 1892, of CRA~EK,  
by Brown, J. 

(105) 0. H.  Guion for plaintiff. 
W .  W .  Clark for defendant. 

SHEPHERD, J. The demurrer admits that "W. H. Cohen was in- 
solvent, and well knew of his insolvency at the time of his purchase, and 
fraudulently concealed his said insolvency from plaintiffs by falsely 
representing $0 them his financial condition to be largely in  excess of all 
liabilities existing at  the time of such representation, and at  such time 

not having the intention of paying for the goods purchased." 

(106) The foregoing facts bring the case within the principle of 
Wilson v. White, 80 N. C., 281; Des Parges v. Pugh, 93 N. C., 

35; Donalclson v. Farmer, 93 U. S., 361, and 1 Benjamin on Sales, sec. 
571. According to these authorities, the contract of sale, having been 
induced by fraud, was voidable, and the vendors had a right to rescind 
the sam'e upon the discovery of the circumstances constituting the fraud. 
I f ,  however, before rescission, the vendee had conveyed to an innocent 
purchaser for a valuable consideration, the rights of the original ven- 
dors would be subordinated to those of such innocent third party. The 
defendant Moore is the trustee in  a deed of assignment executed by 
Cohen, the fraudulent vendee, to secure his pre-existing indebtedness, 
and he claims to be an innocent purchaser for value within the qualify- 
ing principle just stated. I t  is true, as laid down in Southerland v. 
Fremont, 107 N.  C., 565, that such a trustee or mortgagee is a pur- 
chaser for value within the Statutes of 13 and 27 Elizabeth, but it is, 
in that case, conclusively determined, after some confusion in  our de- 
cisions, that such a purchaser takes the property subject to any equity 
or other right that attached to the same in  the hands of the debtor. This 
riew is abundantly sustained, not only by our own previous decisions, 
but by the great weight of judicial authority. Bassett v. Norsworthy, 
White Br. Tudor's L. C. Eq., and notes. As applicable to the present 
case, the doctrine has been recognized and applied in a large number of 
decisions. "In order to entitle one to protection as a bona fide pur- 
chaser in  such a case, he must have advanced some new consideration, 
or incurred some new liability, on the faith of the fraudulent vendee's 
apparent ownership." Johnson v. Peck, 1 Woodh. & M., 334 ; McLeod v. 
Bank, 42 Miss., 99; Hyde v. Ellery, 18 Md., 496; Sargent v. Sturm, 
23 Gal., 359; Ratlife v. Sangston, 18 Md., 383; Pope v. Pope, 40 
Miss., 516. Hence, "an assignee of the fraudulent vendee for the benefit 
of creditors, incurring no new liability on the faith of his title, is not 
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protected." Parley v. Lincoln, 51 N .  H., 577; Harris 11. Horner, (107 )  
30 Am. Dee., 182; S tevms  u. t l r ~ n n a n ,  79 N.  Y., 254; &ord- 
gomery v. Bucyrus, 92 U. S., 257; Donaldson 11. Farmer, 93 U. S., 
361. These authoritirs, with very many others we could cite, are 
directly in point, and sustain the right of the plaintiffs to recover 
withotlt fixing the assignee with ~loticc. 

We presume that his Horror was misled by the case of Brem v. Lock- 
hart, 93 N. C., 191. I n  that case there was quite a discussion by the late 
Chief Justice as to who wcre hona fide purchasers for value, but he 
finally quoted with approval thc language of Pearson, J., in Potts u.  
Nlaclcwell, 56 N. C., 449, which enunciated the doctrine as subscquently 
declared to be the law in 9outlrel-lar~d v. Fremont, supra. I t  is difficult 
to assume that the learned Chief Justice, after stating that this prin 
ciplc must be regarded as "conclusivcly settled," intended in the next 
sentence of his opinion to repudiate the same, by declaring that Mr. 
Lockhart, the assignee, was a purchaser for a valuable cons id era ti or^, in 
the sense now insisted upon on behalf of the defendant Moore. The 
true ground for the decision secrvrs to be that, although the assigner, 
~ o c k h a r t ,  was a purchaser for value, and notwithstanding he took the 
property, subject to the rights and equities attaching to i t  in the hands 
of the debtor, there was, in  fact, no such right or equity which, under 
/he  policy of the registration laws, could be recognized or enforced in 
favor of anyone. Todd v.  Outlaw, 79 N.  C., 235. I n  Brem's case the 
sale was conditional, aud, not being registered, the condition was said 
to be inoperative. I t  is true that, as between the parties, the conditiorl 
was effectual ( 3 u t t s  v. Bcrews, 95  N .  C., 215), and we can only reconcile 
the conclusion with the principles previously announced in  the opinion 
by assimilating the case to that of Todd v. Outlaw, supra, in  which i t  
was held that though an unregistered mortgage is good as between the 
parties, even actual notice of its existence will not prejudice the 
rights of a second mortgagee whose mortgage has been rrgis- (108)  
tered. 

For  the reasons given, we think the demurrer should have been over- 
ruled. 

REVERSED. 

Cited: Walton 6'0. v. Davis, 114 N.  C., 106; A ~ r i n g t o n  v. Ar~*ington,  
ill., 166; Bank v. Ad&m, 116 N.  C., 547; Joyner v. Earley, 139 N. C., 
50; Curpenter v. Duke, 144 N. C., 294; McBrayer v. ffarrilb, 152 
N .  C., 713; Wood v.  Lewey, 153 N. C., 403; Bunli v. Bank,  158 N .  C., 
250; SyA:es 11. E,r?eretl, 167 N .  C., 607; Lanier v. Lumher Go., 177 N. C., 
205; rYtwr !u. Whurton,  ih., 325. , 
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I n  re I O L A  D I C K E R S O N .  

Infants-Judicial Sale-Decree, Confirmation-Guardian. 

In  an ex parte petition of an infant, by her guardian, i t  was stated, among 
other things, that the petitioner had received a n  offer of $125, which 
was more than the worth of the land. Upon the filing of the petition the  
court, without taking any means to ascertain the necessity for the sale, 
directed i t  to be made, and that  it  should be "first advertised at  the 
courthouse and three other public places," and no bid be received less 
than $125, and that the guardian should make conveyance. The land 
was sold to W. for $130, who paid the purchase money and took convey- 
ance; report of this sale was filed, but never confirmed. Subsequently 
the infant, by her next friend, moved to vacate the sale and for an order 
of resale: HelcZ, 

1. That the order of the sale was not a final decree. 

2. That the terms of the decree required a public sale. 

3. That while a formal direction to make title is not always necessary, a 
confirmation of sale cannot be dispensed with. 

4. That i t  was not error to set aside the sale and direct another; but the 
decree for resale should direct a n  account of the rents and accounts 
paid by the purchaser, who would be entitled to a lien on the fund for 
any balance found due him on such accounting. 

MOTION to  vacate sale of land, heard before Brown, J., at February 
Term, 1892, of CRAVEN, who "ordered and adjudged that the 

(112) order of W. M. Watson, C. S. C., made 10 February, 1892, be 
and the same is hereby set aside and resale ordered of the said in- 

terest of Iola Dickerson, minor, in  the lands described in the petition 
filed in  this proceeding." 

From this order J. N. and W. R. Bell appealed. 

0. I f .  Quion a$ W .  D. McI71er for plainti f .  
W.  W.  Clark for defendant. 

(113) MACRAE, J. It is contended by the counsel for the appellant 
that the order of sale made (on the ex parte petition of the 

guardian) by the clerk and approved by the judge 23 December, 1882, 
was a final decree, and that there was no need for a confirmation of the 
sale, i t  being admitted upon the argument, though i t  does not so appear 
in  the case or in the record, that the interest of the petitioner brought 
$130 at the sale, this sum being more than the sum named in  the pe- 
tition as a fair price, and in the order as the lowest bid which should 
be received. 
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I f  this conter~tioli n e w  correct-if by a proper co~rst'uction of the 
ordcr of sale directing a deed to bc made "to thc purchaser for said 
land, upon the payment of the purchase rnoncy by said purchaser," 
we were required to hold that the price was fixed at any sum not less 
than $123, and the sale confirmed in advance at such price, we could do 
no otherwise than hold the decree to be final and tlrc parties bound. But 
impressed ar we are by the extreme looseness of the whole proceeding, 
it is a relief to us to he able, upon examination of the order and of its 
approval, to hold it evident that the judge who approved it intended 
that there should be a public sale and that no bid should be entertained 
for a less sum than $125, and that it should take the regular course in  
such proceeding that it might be ascertained whether the land sold for 
a fair  price, before the judgment should be made confirming the sale. 
We may with profit reproduce as applicable to the present case, the re- 
marks of the venerable Chief Juskice R u 8 n  in llarrison v. Bradley, 40 
N .  C., 136: "Thc Court cannot forbear expressing a decided disap- 
probation of the loose and mischievous practice adopted in this case of 
decreeing the sale of an infant's land up011 p e  parte affidavits offered to 
the Court, without any reference to asccrtaiii the necessity and pro- 
priety of the sale and the value of the property, so as to compare the 
price with it. The Court ought not act on merc opiiiions of the guar- 
dian or witnesses, but the material facts ought to he ascertained 
and put upon the record, either by the report of the.master or (114) 
the finding of an issue; and after a sale it ought to appear il l  

like manner to be for the benefit of the infant to confirm it, otherwise 
there is great danger of imposition on the Court and much injury to 
infants." 

As was said by Jusiice Nerrimon, delivering the opinion in  Mowis v. 
Geniry, 89 N .  C., 248, "It is the duty of courts to have special regard 
for ilrfants, thrir rights and interest when they come within their 
cognizance." And in the exercise of this duty, nothing but clear in- 
ternal tvldellce of a confirmation of this sale should induce us so to con- 
struc the ordcr. 

The sale then not having been confirmed, the commissioner's deed has 
not yet divestcd the title out of the petitioner; the proceeding is still 
pending, the petitioner is still an infant, and she has a right to be heard 
upon thc report of sale and the motion for confirmation, and to move 
to set aside the sale for inadequacy of the sum bid for the land. Fou- 
d e e  1%. D u ~ h a m ,  84 N.  C., 56. 

While a formal direction to make title is not always necessary, a 
coilfirmation of the sale cannot be dispensed with. Hebane  11. Mebane, 
80 X.  C'., 34;  Latla v. Vickers, 82 N .  C., 501; Brown v. Coble, 76 
N. C., 391 ; Er~gland v .  Garner, 90 N.  C., 197. 
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We concur in  the view of his Honor upon his finding of fact that 
said sale had not been 'made for a fair  price, that a resale should be 
ordered, provided it shall be made to appear as required in section 
1602 of The Code, "that the interest of the ward would be materially 
promoted by a sale of her interest in  said land, and that report of sale 
be made to the court." Dula  v. Seagle, 98 N.  C., 458. As it was ad- 
mitted that the purchaser, S. s. Willis, paid the purchase money and 
took a deed for said land from the guardian, and that said Willis con- 
veyed the land for value to R. W. Bell, who is now dead and whose 

interest in said land is now vested in  W. R. and J. N. Bell, the 
(115) appellants, it will be proper that an account be taken of the 

amount paid to the guardian by said Willis, and of the rents 
and profits of said land since said attempted sale and the possession 
of said Willis and those claiming under him, and that the balance of the 
sun1 so paid, after deducting the sum ascertained to be due for rents 
and profits, be a charge upon the fund arising from the sale non- ordered 
in favor of the appellants. 

MODIFIED AND AFFIRMED. 

Cited:  Vunderbi l t  v. Brown,  128 N .  C., 500; Joyner v. Putrell,  136 
N. C., 304; Patillo v. Lytle ,  158 N. C., 97. 

SPENCER WARD v. LETITIA ANDERSON ET AL. 

Deed-Mortgage-Infancy-Ratificatio+-Lien Prior i ty  of .  

An infant executed a mortgage of land, and after arriving at majority 
executed another mortgage of the same land to another mortgagee; in 
the last mortgage, immediately following the descriptive clause, was 
this recital: "Which said tract is subject to a prior lien in favor of 
J. B.," the first mortgagee: Held, that this recital was a ratification of 
the first mortgage, and thereby constituted it a first lien upon the land 
conveyed. 

ACTION tried at  March Term, 1892, of HALIFAX, by Brown,  J .  

(116) Mul len  & Daniel and S .  S .  A2sop for p la in t i f .  
R. 0. B u r t o n  and L. P. McGehee for defendants. 

AVERY, J. The question presented by this appeal is whether the 
mortgage deeds executed by an infant, and purporting to convey land to 
John Beavans to secure two notes, one for $150, the other for $50, were 
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ratified by a recital in reference to thc same lalid in a secolrd con- (117) 
~ e y a n g e  of it to secure debts made after his arrival at  the age 
of twenty-onc, and in the following words inserted immediately af- 
ter the dercription, to wit, "Which said tract is subject to a prior lien 
in fayor of ,John Beami~s,  Sr., for the sum of $200," i t  beil~g admitted 
that no other mortgage deeds were ever executed by the infant to said 
Bcavaus. 

I n  N(CYor~nie  v. I q g e t l ,  53 N .  C., 427, Chief Just ice  P e a ~ w n  stated 
the rule gorerning the ratification of the voidable contracts of infants 
after attaining their majority to be "that the deed of an infant is not 
1-oid, but is voidable by him after he arrives at  age. That in  order to 
avoid the deed incre words are not sufficient, but there must be some 
deliberate act done, by which he takes benefit under the deed or expressly 
recognizes i2s validity." I n  X o y l e  v. S t o ~ o ~ ,  18 N .  C., 320 (cited i11 
M(-Cormic  v .  Leyget t ,  s u p r a ) ,  Chir~f Just ice  R u f i n ,  after doubting 
H o m e r  2'. Iieyno7ds, 2 N. C., 143, stated the rule in reference to verbal 
declarations, relied on as a ratification of an infant's contract. to be 
that they operate as a cor~firniation of the deed only where they "are 
directly between the parties to the deed and contain an explicit recogni- 
tion of tlic deed and expression of the maker's satisfaction with it, as 
a convcyallce." I f  the ratification is in words it must amount to an 
express promise, made to the party to be bcnefited by it, or " a n  unequiao- 
( ( ~ 1  ~ l ( f  f r o m  which the  infererccc i s  certain f h a t  a legal liabi7iiy wa,s 
meant  f o  be ark~notv7~dg(d." Ibid.,  p. 328. Rut an infant call disavow 
hir nndahle tlecd after arriving at full age without directly trcatillg with 
the grantee, either verbally or in writing, by executing :I, dced for the 
same land to a stranger. Hoyle  v. ii'tozoe, szrprtr. I t  was held hg the 
court of New York that a scco~ld conveyance after. an  infant attained his 
majority, was such a solernn act that even though the. bargainor was 
out of possession, and it was tlierc>fore inoperative to pass the land, yet, 
being equally as rlotorious as the first conwyance, and inconsistent 
with thc recognition of its validity, it was "ail effectual avoid- 
ance of" the first deed. Juclinon v. B u r t h i n ,  14 Johns., 1 2 1 ;  (118) 
JucXsc~n 1 . .  CYarpe&r, 11 Johns., 539. 

1 1 1  our rase Bravans rdies 11ot on a verbal proiiiise, but upoil a sol- 
erml dwd, which, though executed to a stra ~ ~ g e r ,  coutai~~ed the most 
explicit aclrnowlc~dgment, deliberately made, that the former convcymces 
had crcatcd a lien, still subsisting and superior to that created by the 
mortgage deed to Ward. 

I n  the later case of T u r n e r  v. Gaif7zm, 83 N.  C., 362, C h k f  Jurt ice  
S m i t h  quoted the language of 2 Greenleaf, section 367, in which a dis- 
tinction is drawn between executed and executory contracts. 
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We have in  America two lines of authorities, the one holding that the 
infant's contract imposes no liability on him until created by a nen. 
ratification, haring all of the elements of a new contract, except a new 
consideration; the rule being that there must be either "an express 
promise, or such acts, after the infant becomes of age, as practically 
lead to the conclusion that he inteded to ratify the contTact." The 
other theory is that the infant, on attaining his majority, may ratify 
the contract "upon the same principles, for the same reasons, and by 
the same means, as a debt barred by the statute of limitations may be 
revived." 10 A. & E., 645. This Court may be classified as one of 
those that demands unequivocal evidence of an intention to ratify the 
voidable act, but the distinction is clearly recognized that mere words 
relied upon as a confirmation must have all of the elements of a new 
contract between the parties, while a solemn and notorious act, such as 
executing a deed that contains a recital inconsistent with the disaffirm- 
ance of the voidable cocveyance, or a new deed aliening the land to 
another, may operate as a ratification or repudiation, though the 

grantee in  both cases is a stranger, and the grantee in  the original 
(119) deed, made during infancy, is not present nor a party to the 

subsequent deed. 
We find in  support of our view, that the Supreme Court of Xassa- 

chusetts, at a very early period of its history, held that a subsequent 
deed of a grantor made after arriving at  his majority for the whole of 
a piece of land, recognizing by a recital a former conveyance for a part 
of the same land executed during infancy and conveying subject to it, 
ratified his former deed and made i t  effectual in law to pass the land 
purporting to be conveyed by it. Bank v. Chamberlin, 15 Mass., 220. 
Other courts of this country have approved the principle laid down in 
that case. Scott v. Buchanan, I1 Humph. (Tenn.), 468; Palmer v. 
Miller, 25 Barb., 399; Irvine v. Irvine, 9 Wall., 617; Linde v. Budd, 
2 Paige, 191. Precisely the same question, however, has been p.assed 
upon by some other courts, and they have followed the rule stated 
in  Bank v. Ghamberlin, supra; Losey v. Bond, 95 Ind., 67. 

There is a striking analogy between the case at  bar and that of Hinton 
v. Leigh, 102 N.  C., 28, in  which it was held that a similar recital in 
a mortgage deed of a lien created by a deed of trust executed previously 
but admitted to registration after the deed of later date, created a charge 
upon the land mentioned in the recital for the payment of the debt 
intended to be secured by the first mortgage, which the courts would 
enforce by ordering a sale, unless the debt should be discharged by a 
certain day. The judgment of the court below in our case declares the 
lien created by the ratification of the deed executed during infancy, 
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LUMIIER Co. ?I. D 4 1 ~ .  

and a sale is ordered on default in the payrnrllt of t l l ~  debt due to the 
defcndarrt Beavans beforc the day mentioncd. 

For  thc rcasons given, \VP tlriillr that in lloldii~g t h a t  the mortgage 
deed executed during infancy wiis made effec>tual by the subsequcr~t 
recital as far  as to create a charge superior to tbcl lien of the second 
conveyance, there was 

No ERROR. 

Cited: I/lTeeks v. WilXins, 134 N. C., 321. 

(120) 
T H E  BE'AUFORT COUNTY LUMBER COMPANY v. ELIAS DAIL. 

Innocent Purchaser-Nor~gag~-~~ie~~--Judicia1 Sale. 
The owner of land mortgaged it  to A, and subsequently conveyed the  

rjght to cut timber therefrom to B for fifteen years; thereafter A as- 
signed the mortgage to B, who assigned i t  to C, but with a verbal 
agreement that the timber was released from the mortgage. The last 
assignee foreclosed, and under decree of sale, which contained no refer- 
ence to the verbal agreement, D purchased without notice of the agree- 
ment and received a conveyance: Held,  that D was a n  innocent pur- 
chaser, and should be protected against the operation of the agreement 
to release the timber. 

CASE agreed heard at Chambers, in CRAVEN, before Bryan, J., on the 
..-..-.. day of .................., 1892. 

0. H .  Guion and W .  D. McIuer for p la in l i f .  
W. W. Clavk for defendant.  

CLARK, 3 .  The following are the facts agreed : The owner of land 
made a mortgage 1 January, 1886, to A without reserving the timber 
rights, which b a s  duly registered on 8 March, 1886. Subsequently, on 
23 January, 1888, the owner of the land conveyed the right to cut the 
timber thereon to B for a term of fifteen years. On 24 January, 1888, 
A assigned his mortgage and note to B. On 1 February, 1888, B in 
writing, assigned the mortgage a i d  note to C, it being verbally agreed 
aird undwstood between B and C that the timber on said land was dis- 
charged from the lien of the mortgage. On 5 April, 1888, C assigned in  
writing, the note and mortgage to D, with a similar verbal agreement 
that the timber was releascd. D brought an action to foreclose, and a t  
the sale, 30 May, 1892, under the decree in said action, the defendant 
bought at  public auction for full value, and without notice that the 
timber was agreed to be released from the mortgage, and 
there was no reference to such release in the pleadings or judg- (121) 
merlt. 
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By deed, 31 January, 1888, and registered 3 February, 1888, B con- 
veyed the right to cut timber for above term of years (as conveyed to 
i t )  to the plaintiff, who brings this action to enjoin the defendant, the 
purchaser under the mortgage sale, from cutting the timber. The suc- 
cessive assignments of the mortgage and note were in  writing, but none 
of them were recorded, and none of them contained any agreement to 
release the timber, such agreements having been verbal only. 

The purchaser under the mortgage had no notice, either actual or 
constructire, of the private agreement between the assignee of the mort- 
gage and his assignee. This is not the case of an agreement between 
the mortgagor and mortgagee, which the purchaser at  the mortgage sale 
might have ascertained by inquiry of the debtor. Nor was the pur- 
chaser required to examine the record for any conveyance executed by 
the mortgagor subsequent to the mortgage. On the other hand, the 
plaintiff, when he took the deed for the timber right from B, had he 
exercised reasonable care would have ascertained that the deed to B 
for the same was subject to the prior mortgage under which the ddend- 
ant eventually bought. The assignment of the mortgage by B bore date 
prior to the registration of the conveyance of the timber right by B. 

Both parties being innocent purchasers for value, the plaintiff must 
suffer for its negligence. Before taking the deed for the timber right, 
reasonable diligence required the plaintiff to see that the release of 
the timber right was indorsed on the mortgage, or on the margin of its 
registration, by the holder of the mortgage. The Code, see. 1271. The 
failure of the plaintiff to have this done ought not to be allowed to 
prejudice the defendant, who has been guilty of no default. 

AFPIRMED. 

Cited: 8. c. ,  112 N. C., 353. 

(122) 
THE MADDOX-RUKER BANKING COMPANY V. THE ATLANTIC & 

NORTH CAROLINA R. R. 

1. A draft, with a bill of lading attached, with the indorsements thereon, hav- 
ing been introduced without objection, it was error to exclude evidence 
that they came to the collecting bank in the usual course of business, 
unless the letter to the bank, containing them, was proved to be in the 
handwriting of the then owners. 

2. Where a bank receives, in the usual course of business, a draft for col- 
lection, its possession is prima facie evidence that the person for whom 
the bank received it is the owner, the bank being a trustee or agent in 
that respect. 

78 
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A P P E A ~  at May Term, 1892, of CRAVEN, from bt7inslon, ,T. 

I.V. D. McIver f o r  plccirdijf. 
W.  TV. Clark f o r  defendant. 

CLARK, J. The draft assigned by A. A. DeLoach, President, with 
bill of lading attached, was in cvidcrice wiihont objcction, as was also 
tlle testimony that "the handwriting purporting to be thr signature of 
-2. A. UeLoach or1 both draft and bill of lading, was the same handwrit- 
ing as the signature to his evidcilce in the deposition taken in this 
action." This deposition was also in cvidence without objection. I t  
was therefore error to exclude the evidence offered ('that the draft and 
bill of lading came to the bank in  New Bern in the course of business in 
a letter purporting to be sent by the payees," because of the absence of 
proof that it was in the handwriting of the plaintiff. The evidencc 
already adrrlitted as to the genui~~eness of the signature of A. A. De- 
Loach on the draft and to the assignment of the bill of lading, was suffi- 
cient to go to the jury, and it is immaterial who sent to the bank the 
lctter enclosing them, whethw the plaintiff or someone else. I f  the let- 
tcr came in the coufse of business, with the draft and bill of 
lading duly assigned to the plaintiff by A. A. DeLoach, with in- (124) 
structions to hold the same for the plaiutiffs, the possession of 
tho papers by the bank was prima facie a possession of them as trustee 
or agei~t for thc plaintiffs, and there would be a presumption that thc 
1)laintifls wwe the owners of the draft and hill of lading. This cvidence 
was offerrd to show ownerrhip in the plaintiffs. I11 its exclusiou thcw 
\ras 

F>RROR. 

Cited: Maddox 1 ) .  R. I?., 115 N. C., 6-14. 

3 .  J. BAXTER v. WILLIAM ELLIS. 

1. The term "device" in  the statute regulating elections (The Code, sec. 
2687),  means any distinguishing mark; and hence when certain ballots 
cast a t  an election had upon the outside or back the letters "0. K." in 
yencil, they were within the prohibition of the Statute and were properly 
rejected. 

2. The statute prohibiting devices upon ballots embraces elections for town 
and city officers. 
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Quo WARRANTO to t ry  the title to the office of councilman in the first 
ward of New Bern, heard before Winston, J., Spring Term, 1892, of 

CRAVEN. 
(125) The defendant i11 his answer alleges, that while it is true 

eighty-one votes were cast for plaintiff and seventy-four for him- 
self, but that of the eighty-pne votes cast for relator twelre of the bal- 
lots had marked upon the back the letters "0. K." in pencil, which was 
(as defendant is advised and believes) a device under the l a r ,  and 

rendered said ballots illegal and void. 
(126) I t  was admitted that if said mark in  pencil was not a device, 

then the relator was elected. The court overruled the denlurrer, 
and gave judgment for defendant, and the plaintiff appealed. 

C. R.  Thomus and 0. H.  Guion for plaintiff. 
W .  W .  Clark for defendant. 

CLARK, J. The Code, sec. 2687, prescribes that the ballots shall be 
'(without device." I t  is contended that the inscription "0. K." upon 
the back of the twelve contested ballots is not a "device" within the 
meaning of this statute. 

I n  DeLoach v. Rogers, 86 N.  C., 357, this Court (Smith, C. J.) says, 
approving Oglesby v. Sigman, 58 Miss., 52, that one of the objects of 
this provision was "that ignorance and blind party devotion might not 
be led to the adoption of ballots by the guidance of some mark and de- 
vice, as to which they were instructed by their leaders, and which, in- ' 

stead of intelligent comprehension of whom or for what they are cast- 
ing their ballots, should determine their selection of ballots to be cast." 
I n  Yeates v. Martin (from the 1st N. C. Congressional District), 5 
Cong. El. Cases, 389, it was held, construing this act, that the heading 
"Republican ticket" was a device and the ballots bearing it were in- 
valid. This reason given for the statute applies peculiarly to the cases 
where the device is on the face, or inside of the ballot, and has not met 
with concurrence in  some courts in states having a similar statute. 
But there is another reason given for it, which has met with universal 

approbation; where the device, as in this case, is on the outside 
(127) of the ballots, and that is that the statute is intended to pre- 

serve the secrecy of the ballot and to protect the voter from in- 
timidation. I n  this view of the purport and object of the statute, as 
well as'the other, the "device" denounced is any distinguishing mark 
reasonably intended as such. I t  i s  true "device" sometimes means an 
emblem or pictorial representation, though in the Bible and by Shakes- 
peare i t  is almost always used in the sense of contrivance, plan or trick. 
But these are all secondary and derivative meanings. Webster tells us 
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that tlie word comes "from tlie Latin c l i ~ ~ i d ~ r e .  to separate, to distin- 
guish." This is its primary signification, and is that intended by the 
statute. The inscription "0. K." is popularly supposed to mean "Or1 
Korrect." But whether i t  has that meaning, or any meaning, is irnma- 
tcrial. Those letters written (or printed) on the outside of the ballots 
mould servc as fully to destroy the secrecy of the ballot and give op- 
portunity for intimidation of the voter as if a cotton bale or an "arm 
and hammerv were imprinted there; and if within the ballot would 
serve the purposes mentioned in BelJoatck 11. Rogers, quoted supra. 
I n  either case they fall within the denunciation of the statute, in the 
purview of which the word "device" means simply a "distinguishing 
mark." Instances showing that this is not an unusual meaning of the 
word, and that a device may be by words or letters as well as by pic- 
torial representation, will readily occur to anyone--arnong them those 
lines of the poet, 

"A banner with the strange device-Excelsior." 

The other point raised by the demurrer is, that this section (2687) 
does not apply to municipal elections. The Code, sec. 3789, provides 
that in  such elections the inspectors "shall conduct the election in Zilce 
manner ,  and during the same hours of the  day, as elections for mem- 
bers of the General Assembly. And at the close of the poll shall declare 
elected such persons as have the highest number of votes." This 
statute evidentiy interrds that the same rules a i d  regulations 
shall apply to the conduct of the poll-holders from the opening (128) 
of the polls down to and including hhe count by them of the 
vote and announcement of the result. I n  section 2689 it is provided 
that when the registrar and judges of elections (who are the inspectors, 
The Code, see. 2678), open the,boxes and count the ballots, any ticket 
which "shall have a device upon it . . . shall not be numbered, 
but shall be void." These twelve ballots which had this devire upon 
them were void, and when the inspectors of the municipal election were 
proceeding with this important part of thcir duty irr "conducting the 
election," they should, i n  l ike  manner with the inspectors in  a n  elec- 
tion for members of the General Assenlbly, have refused to number 
these void ballots. The Code, secs. 2689, 3789. I t  is true that section 
2689 says "when the election is finished," but the whole paragraph 
shows that this means simply that when the election is finished as to 
the reception of votes, the poll-holders shall proceed with the counting 
of the vote. 

I n  this case the inspectors erroneously counted the contested ballots, 
but on the quo warranto their action was properly revelxed by the 
court. The relator contends that the return of the canvassing board 
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was prima facie correct, and that the courts should now seat him 
and d r i ~ e  the defendant to his quo warranto: But the courts will not 
do a vain thing, merely to reverse the position of the parties by making 
the defendant plaintiff and the plaintiff defendant. A case in  point is 
Ellison v. Raleigh, 89 N.  C., 125. This matter being before the Court, 
i t  was properly adjudicated upon the merits. 

AFFIRMED. 

G'ited: Mfg. Co. u. R .  R., 121 N. C., 517; Wright v. Spires, 152 
N. C., 6. 

(129) 
WILLIAM F. FOY, Ex'R., v. COMMISSIONEIRS O F  CRAVEN COUNTY. 

Plaintiff made a written contract with defendant to erect a bridge in a& 
cordance with specifications a t  a point where there was an old bridge, 
and in the execution of the contract removed the timber from the first 
structure to another point; plaintiff having been paid the contract price, 
brought suit to recover compensation for services rendered in the remov- 
al of the old bridge: Held, that  there being no allegation or proof that  
this service was performed a t  the request of defendants, or that they 
took benefit under it, he was not entitled to recover. 

APPEAL from Winston, J., at Spring Term, 1892, of CR,AVEN. 

(131) W .  R'. Clark for plainti f .  
C.  R. Thomas for defendant. 

MM-RAE, J. The exception to the exclusion of evidence was not in- 
sisted upon here. The only point presented to us is whether the plain- 
tiff would be elltitled to recover for moving the material of the old 
bridge to Brice's Creek bridge, some distance below the point where the 
old Cleremont bridge was taken down and the new bridge erected by 
plaintiff. 

The col~te~ltion of the defendant is that there was a written contract 
between plaintiff and defendant for the building of the Cleremont 
bridge on Trent River where the old bridge stood, which colitract pro- 
vided for the building by plaintiff of the new bridge and the payment by 
defendant of $3,000 to plaintiff therefor, and that par01 evidence was 
inadmissible to vary the terms of said written contract. The claim of 
plaintiff for taking down the old bridge and removing it to the lower 
Brice's Creek bridge, is entirely separate and independent of the nrit-  
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ten contract for the building of the Cleremont bridge. The first cxccp- 
tion for the exclusiorr of testimony might have raised some ques- 
tion with regard to the written contract and its bearing upon (132) 
the necessary removal of the old bridge before the building of 
the new, but as we have said, this exception was not insisted upon. 

The  question we have now to consider, is whether the plaintiff oould, 
in any view of the testimony, have recovered of defendant for the re- 
moval of the material of the old bridge to the lower Brice's Creck bridge. 
The testimony upon this point is that of the plaintiff, "that a largc, 
part of the timber of the old bridge was rafted and taken about four 
miles, to the defendant's bridge at  Brice's Creek, and that to take down 
the old bridge and remove it to Brice's Creek was worth one-third as 
much as the corltract price to build a new bridge." Therc is no allega- 
tion in  the complaint, and there is no proof, that this servicc was per- 
formed at the request or for the benefit of defendant, or that  defendant 
accepted or took benefit by the same. 1 A. & E., 884 (rrote 2 ) )  889. So, 
without passing upon the corrrctness of the opinion expressed by his 
Honor, we hold that upon the complaint and upon the evidence the 
plaintiff was not entitled to recover, and the judgment of nonsuit is 

AFFIRMED. 

SARAH F. TRENWITH v. MARGARET SMALLWOOD ET AI,. 

Cberlc-Deed, Probato of-Subscribing Wi tness .  

A clerk is not incompetent t o  take the acknowledyw~ent o f  the execution of a 
deed because he is  a subscribing witness to the document. 

SPECIAL PROCEEDING tried at Spring Term, 1892, of Cn~vnn ,  hy 
Wins ton ,  J .  

The plaintiff appealed. 

W. D .  McIver for. p l a i n l i f .  
W .  W.  Clark for defendants.  

MACRAE, J. This was a special proceeding for partition, the (133) 
plaintiff alleging that she was tenant in common with defend- 
ants. The defendants denied the tenancy in common, and it was agrced 
that the facts should be found by the judge. The feme defendant, in 
support of her plea of sole seizin, offered a deed of mortgage, made by 
plaintiff to her, conveying thc land in  controversy to defendants in fee 
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simple. Plaintiff objected to the reception of this deed in evidence, be- 
cause it appeared upon its face that E. W. Carpenter was the subscrib- 
ing witness thereto, and it further appeared that acknowledgment of 
the execution of said deed was made before said E .  W. Carpenter, who 
was, at the time of the execution and of the acknowledgment, Judge of 
Probate of Craven County, and that he, as Probate Judge, admitted 
the said deed to urobate. The contention of the  lai in tiff's counsel was 
that the probate ;f the said deed was void under sibdivision 3 of section 
104 of The Code. 

('No clerk can act as such in relation to any estate or proceeding 
. . . if he or his wife is a party or a subscribing witness to any deed 
of conTTeyance, the testamentary paper or nuncupative will." 

I t  is found as a fact by the presiding judge "that at the time of said 
acknowledgment and probate by the said clerk, the said clerk entered his 
name on said mortgage as the subscribing witness thereto at  request 
of parties, telling them i t  was not necessary, but that the probate-was 
made upon the acknowledgment of said mortgagors, and not upon the 
proof of said mortgage by the clerk as the subscribing witness thereto." 

I t  seems, then, that the signing as witness by the clerk of the court, 
who was then designated by law as "Probate Judge," and the taking 
probate of the deed were contemporaneous acts, and that the said Pro- 
bate Judge was not a subscribing witness to the deed before the taking 

of probate of the same. 
(134) But were i t  otherwise, we cannot give this strict construction 

to the statute, which is contended for by the plaintiff's counsel. 
While we are not at  liberty to depart from the plain meaning of the 
words of the statute, we are required to consider i t  in  connection with 
the other sections of The Code relating to the same subject, and we are 
not confined to such strained and narrow construction as will do vio- 
lence to the intent of the Legislature and the spirit of all the laws in 

By section 103 the clerks of the Superior courts, succeeding to the 
jurisdiction of the probate judges, have jurisdiction (1) "to take proof 
of deeds," etc. 

By section 1246 "all deeds conveying lands, letters of attorney, or 
other instruments requiring registration, must be offered for probate 
. . . before the clerk of the Superior Court of any county in the 
manner following : (1) When the grantor or maker, or subscribing wit- 
ness, resides in the county wherein the land lies, the deed . . . re- 
quiring registration must be acknowledged by such grantor or maker, 
or proved by the oath of such subscribing witness before the clerk, 
etc., who shall enter his certificate thereon." And then it is to be ad- 
mitted by the clerk to probate and ordered to be registered. 
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Section 104 disqualifies the clerk to act in  rclation to any estate or 
proceeding (1) (in asrmance of the common law which forbids any 

I judge to sit upon his own case) if he has or claims any interest in  the 
subject matter; (2) if he is closely related to any of the parties in  in- 
ter&; ( 3 )  if he or his wife is a party or subscribing witness to any 
deed, etc. 

Taking these sections together, the djstinction is evident between tak- 
ing p roo f  and taking aclbnowlcdgment of any dccd. H e  cannot take 
proof of a deed of which he is the subscribing witnrss, because he call- 
not smear himself. I-lr ought not to take proof where his wife 
is a party or a subscribing witness, because of his interest in the (135) 
one caw, and the relation betwecn thcm, which, in the view 
of the Legislature, renders it impropcr in the other. No error, and the 
judgment is 

AFFIRMED. 
/ 

THE LORD & POLK CHEMICAL COMPANY v. THE BOARD OF 
AGRICULTURE ET AL. 

Actions Against the Stute-Jurisdiction-Agriculture, Department of.  

1. The Board of Agriculture is a department of the State government, and 
a n  action against it  to recover money alleged to have been wrongfully 
collected by it  as  a license tax cannot be maintained, the State not hav- 
ing given i ts  consent to  be sued i n  that  respect. 

2. The objection to the jurisdiction of the court because the action is  against 
the State may be made ore tenus a t  any stage in the proceedings when 
the fact is made apparent. 

, ~ C T I O N  tried upon complaint and dernurrcr at ~ \ l ) r i l  Ternl, 1892, of 
ERANIILIN, by Bryan, J .  

The plaintiff allcgcd that in the year 1888 it paid, under protest, to 
the Board of Agriculture the sum of one thousand dollars, the license 
tax imposed upon dcalers in fertilizers under the Act of 1877, for the 
years 1888 and 1889, and that they had demanded a repayment, which 
was refused. Thereupon this action was instituted against the Com- 
missioner of Agriculture, the Board of Agriculture and the State Treas- 
urer, to recover back the sums with interest. 

The defendants demurred, assignkg as ground, among others, there- 
fdr- 

"For that it appears on said complaint that this court has not juris- 
diction of the persons of the defendants, the defendant D. W. Bain 
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(136) being the Treasurer of North Carolina, the defendant the 
Board of Agriculture of North Carolina being under the law a 

department and part of the State government, a ~ d  the defendant John 
Robinson, Commissioner, etc., being an officer of said department, and 
no relief being asked against him personally." 

Thc court sustained the demurrer, and the plaintiff appealed. 

S .  F. Mordecai for p la in t i f .  
I". S .  Spruil l  for defendants. 

I CLARK, J. The demurrer was properly sustained. The Board of 
Agriculture is a department of the State government. Cons., Art. 111, 
sec. 17, and Art. I X ,  see. 14; The Code, sec. 2154, et seq.; Laws 1889, 
chap. 431; Laws 1891, chaps. &and 555. This tax was collected as a 
license tax and was receipted for by the State Treasurer as such. The 
action being against a department of the State governmentj the State 
Treasurer and the State Commissioner of Agriculture, to recorer this 
money, is, in effect, an action against the State, and cannot be main- 
tained without the consent of the State. I f  the subject ever required 
discussion, it is needless since the full consideration of the question in  
the United States Supreme Court in the late cases-North Carolina v. 
Temple ,  134 U. S., 22, and Hans  v. Louisiana, ibid., 1. This case 
differs from that of an action against agencies of the State which the 
Legislature has incorporated and expressly authorized to "sue and be 
sued," as in County Board v. S .  Board, 106 N.  C., 81, and cases there 
cited; since as to them the State gave its consent by the terms of the  
act of incorporation to their being sued. But here there is neither act 
of incorporation nor authority conferred to be sued. There is simply 
the Department of Agriculture, with a Commissioner and Board of 

Directors for its government. 

(137) The complaint alleges the public act under which the tax was 
laid, and has appended as exhibits the receipts given to the plain- 

tiff by the State Treaqurer for the taxes paid by virtue of such law 
into the State Treasury. I t  is useless, therefore, to consider the plain- 
tiff's contention that the demurrer admits the Board of Agriculture to 
be a corporation, since upon the face of the complaint the Court has 
no jurisdiction of an action to recover from the State money paid into 
its treasury by virtue of an act levying a license tax. This is a defect 
which could be taken advantage of ore tenus at any time (Manufactur-  
ing  Co. v. Simmons,  97 N. C., 89)) and the Court will take notice of i t  
ex mero motu. Hagins v. R. R., 106 N. C., 537. 

8 6 
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We would not be understood as ir~timating an opinion that the tax 
was unconstitutional, notwitl~standing it has been so held it1 another 
court. The point is not before us. Thc plaintiff might have raisid 
the point, if so advised, by a proccetling to enjoin the seizure of its 
property for non-payment of the tax. R. R. v. A l sbroo l~ ,  110 N.  C., 137. 
Having paid the tax into the State Treasury, an action does not lie to 
recover i t  back, except in the cases provided in  see. 84, chap. 137, Laws 
1887 (and Laws 1889, chap. 218, see. 82; Laws 1891, chap. 323, see. 
78), of which statute the plaintiff cannot avail itself, as there was not 
demand made, nor action brought within the times therein limited. 
R. A. v .  Reidsville,  109 N .  C., 494. Cesides, there is  nothing in that 
act, nor in  the case of IL. R. v. Commiss ione~s ,  77 N.  C., 4, which is re- 
lied on by the plaintiff, which authorizes alz action against the state. 

AFFIRMED. 

~ i t e d : ' W h i t e  v .  Audi tor ,  126 N.  C., 599; Tee ter  v. Wallace,  138 
N. C., 268. 

(138) 
GEORGE F. UZZLE & CO. v. A. B. VINSON. 

J u d g m e n t ,  Confessio??-Irregularity-E'raud-I'arties. 

1. A judgment may be set aside for i~regulari ty  only upon the application 
of a party thereto; if i t  is sought to set it  aside for fraud, a n  independ- 
ent action should be instituted by the party desiring such relief. 

2. A confession of judgment containing a duly verified statement of defend- 
an t  that  the amount for which the judgment was authorized to be ren- 
dered was "$2,250, with interest a t  six per cent from 2 November, 
1876, is  justly due by him to the plaintiff," and "that said amount is 
due from him to the plaintiff on a bond under seal for borrowed money 
due and payable 2 November, 1876," is a compliance with the statute 
(The Code, see. 571), prescribing the manner for confessing judgments. 
(Davidson v. Alexander, 84 N: C., 621, and Davenport v. Morris, 95 
N. C., 203, distinguished.) 

M ~ T I ~ X  tried before B r y a n ,  ,J., at the August Term of JOHNSTON. 
I t  appeared upon the hearing of the motion that on 31 October, 

1891, A. B. Vinson had ronfessrd judgment in favor of his sister, 
Esther Vinson, for the sum of $2,250, with intcrest from 2 November, 
1876, and that judgment was duly docketed in the office of the clerk 
of the court of Johnston County on the same day, to wit, 21 October, 
1891. 

8 7 
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The following is a copy of the judgment-roll which was introduced 
as evidence: 

J I'DGMEXT BY CONFESSION. 

"IN THE SUPERIOR C o ~ ~ ~ - J o h n s t o n  County. 

Esther Vinson v. A. B. Vinson. 

I, A. B. Vinson, hereby confess judgment in  favor of the above- 
named plaintiff for the sum of twenty-two hundred and fifty 

(139) ($2,250) dollars, and authorize the entry of judgment therefor 
against me, with interest at  six per cent from 2 November, 

1876. This confession is for the amount due on a bond under seal 
executed by the defendant to plaintiff, dated 1 November, 1876, and the 
defendant, A. B. Vinson, maketh oath : I 

"1. That said amount of $2,250, with interest at six per cent from 
2 November, 1876, is justly due by him to the plaintiff. 

"2. That said amount is due by him to the plaintiff on a bond under 
seal for borrowed money due and payable 2 November, 1876. 

A. B. VINSON." 
NORTH CAROLINA-3 ohnston County. 

A. B. Vinson, being sworn, says that the facts set forth in  the fore- 
going confession are true. 

A. B. VINSON. 

Sworn to and subscribed before me 31 October, 1891. 
W. S. STEVENS, C. 8. C. 

On the back of the judgment-roll was indorsed: 

"Upon the foregoing confession and affidavit of the defendant, i t  is 
adjudged by the court that the plaintiff recover of the defendant the 
sum of $2,250, with interest at six per cent from 2 November, 1876. 
This 31 October, 1891, at 4:30 o'clock p. m. 

W. S. STEVENS, C. 8. C." 

Firmly stuck to the judgment-roll with mucilage was a paper-writing 
i n  the following words and figures: 

"$2,250. 
"One day after date, I promise to pay to Esther Vinson the sum of 

twenty-two hundred and fifty dollars for value received. This 1 Novem- 
ber, 1876. 

A. B. VINSON. [Seal.]" 
Witness: D. T. TINSOPI'. 
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The  plaintiffs obtained judgment against the defendant, A. B. (140) 
Vinson, for the sum o'f $112, with interest from 15 October, 

I 1885, at eight per cent. This judgment was docketed 2 November, 
1891, at 12 o'clock, m. The plaintiffs, J. M. Wilson and G. F. Uzzle, 
also obtained other judgments against the same defendant (A. B. Vin- 
son), which were docketed subsequently. 

The plaintiffs, J. M. Wilson and G. F. Uzzle, moved to set aside the 
confessed judgment, and have the same declared void: 

1. Because it did not conform to the requirements of the statute. 
2. Because sufficient facts were not, by the affidavit and confession, 

disclosed to enable the court to acquire jurisdiction. 
3. Because the judgment was void upon the face of the facts set 

forth. 
Motion dismissed. Plaintiffs excepted and appealed. 

E. W .  Pou for plaintilff. 
H .  H .  Busbee for defendant.  

MACRAE, J. We are of the opinion that his Honor properly dii- 
missed the motion made by Uzzle and Wilson to set aside the judgment 
confessed by A. B. Vinsoil in favor of Esther Vinson. I f  the ground 
upon which i t  sought to set it aside were irregularity only, none could 
be heard to impeach it upon such ground but a party thereto. Out of 
the many decisions to this effect, we select Dobson v. Simonton ,  86 
N. C., 492, and the cases there cited. 

I f  i t  were sought to vacate this judgment upon the ground of fraud, 
it could not be attacked by motion in  the cause, but only by an inde- 
pendent action. S h a r p  v. R. R., 106 N. C., 308. The ground upon 
which this motion is made, however, is that the confession of judgment 
is void, because of a failure to comply with the requirements of 
the statute, sec. 571 of The Code, which provides for the man- (141) 
ner in which judgments may be confessed without action. 

The three irounds upon which the motion to vacate is made are all 
comprehended in the first, "because it did not conform to the re- 
quirements of the statute." Section 571 of The Code reads: "A state- 
ment in  writing must be made, signed by the defendant, and verified 
by his oath, to the following effect: (1) I t  must state the amount for 
which judgment may be entered, and authorize the entry of judgment 

'therefor. (2)  I f  i t  be for money due, or to become due, it must state 
concisely the facts out of which it arose, and must show that the sum 
confessed therefor is justly due, or to become due." The third sub- " " 

division of this section does not concern our present inquiry. 
8 9 
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The confession states the amount, $2,250, and authorizes the entry 
of judgment therefor, with interest at six per cent, from 2 November, 
1876. This is in strict compliance with the first requisite of the 
statute. 

I t  further states that it is for the amount due on a bond under seal, 
executed by defendant to plaintiff, dated 1 November, 1876; that i t  is 
justly due, and that it is for borrowed money. This seems to us to be, 
but for a little tautology, as concise a statement of the indebtedness, 
with the facts out of which i t  arose, as could be made. I t  sets forth 
the debt and the consideration, so that any other creditor may scrutinize 
the transaction and inquire into its honesty and good faith. 

I n  Davenport v. Alexander, 84 N. C., 621, where this statute was 
lucidly considered and construed, the confession was for a certain sum, 
"said to be a debt now justly due said plaintiff by said defendant, aris- 
ing from the acceptance of a draft, of which the following is a copy," 
etc. The draft was drawn upon and accepted by J. A. Smith. The 
confession of judgment was made upon this draft by J. A. Smith, 
p-esident of the Empire Mining Company, and it was sought to  bind 

the property of this company by the judgment so confessed. The 
(142) demands of the statute were in that case, said to be, what was 

the real consideration of that draft, the time and manner of its 
creation. The information upon those points was meagre and insuffi- 
cient. I n  the case of Davenport v. Jforris, 95  N .  C., 203, the attempted 
confession was upon a note, the consideration of which was not stated, 
and upon an open account appended to the affidavit, but not made a 
part of the same. 

Without in  any way relaxing the strictness of the rule adopted for 
the construction of these confessions of judgment, for the reasons given 
in the above-cited opinions we hold that the confession i n  the case be- 
fore us is a full compliance with the terms of the statute. The bond, 
which is presumed to have been in possession of the obligee, is fully 
described in  the affidavit, and a bond of the precise description of that 
in the confession is affixed thereto to make up the judgment roll. 

Cited: Bank v. Cotton Mills, 115 N.  C., 523; Smith  v. Smith, 117 
N.  C., 351; Bawles v. Carter, 119 N.  C., 597; R. R. 21. Stroud, 132 
N. C., 415; Afoody 21. Wicker, 170 N. C., 544. 
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*JAMES A. BRYAN a m  WIFE v. CAROLINA ALEXANDER. 

Betterments-Improvements-Res JutTicatu. 

1. The remedy for betterments provided by The Code, see. 473, et  seq., is 
confined to those cases where those who set up such claim are in pos- 
session under color of title, believed by them to be good, and to such 
persons as  claim under them. 

2. Where, in a former action between the same parties, a n  issue was joined 
involving the question of the claim of defendants under color of title, 
and it  was determined adversely to defendants: Held ,  that  such adjudi- 
cation was conclusive upon a petition for betterments, the matter being 
w . 7  ]utlinatn. 

THIS cause was heard at  Spring Term, 1892, of CRAVEN, by (143) 
W i n s t o n ,  J., upon a petition for betterments; u ide  same case, 
109 N. C., 57. Thc clefendants appealrd. The case is stated in the 
opinion. 

W .  1V. Cla& for  plaintiff. 
J. T. H i ~ ~ s d a l e  for defendan!. 

MmR \E, J .  An actoi~r for the recovery of land llari~lg previously 
been deterruined in favor of plair~tifls, the defeiltlaiits presented their 
petition for betten~rents, 111idcr the statute, iu which petition they al- 
lcge that tlwy "went into posscssiorr of the said scverd parts of said 
laird and held such possession since 25 September, 1867, by tlleinselves 
aud tl~ose m d c r  whom t h ~ y  claim said larid, n~ldcr a title beliwetl by 
tlirm to hr good, as petitioners arc ir~fornled and helicv e ;  auti that de- 
fendants a d  thosc undw whom they claim, while holtliiig the said 
prrmises under a color of title, believed by them to be good, as petitiou- 
c ~ s  arc infornled autl belicvc, have made pcrinaniiet improvements 
threon." 

The plaintiffs i n  answer to the petition l~lead, alnong other things, 
that the defendauts arb estopped by the finding of fact on th r  trial of 
the action, that tlre defendants were in possession of said premises with- 
out ally rolor or claim of title whatever. 

I t  was agreed in  the court bdow that if his Honor were of tlre opi~lioll 
that t l ~ c  defendants were estopped by such d e c w ~  and jndgmeiit, he 
sEroulcl deny and decline the application for betterments. His  Horlor 
held that so marly of the def(~rltlants as :rw 5117' p i i s  are estopped by the 
judgmelrt of the court, declaring that they have not color of title to the 
iand in controversy, and that they are not entitle to the relief demanded 
in their petition. 

*CI .IRK, J ,  did not sit  on the hearing of this case 
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I n  the action for the recovery of the land i t  was submitted to the 
judge presiding to find the facts and declare the law-a jury 

(144) trial being waived. His  Honor, after finding the facts, held: 
"10. That the entry of the defendants upon the land 'and the 

occupation of the several lots or parcels thereof by them on 14 March, 
1863, was without color of title, and that such entry constituted an  
ouster of the true owners. 

('11. That after the signing of the deed of 25 September, 1867, by 
Southey B. Hunter and others to James Salter, the defendants con- 
tinued to occupy their said several lots inclosed by them in the same 
manner as before, and the character of their possession was thereby 
unchanged. This finding is based upon the fact that the testimony 
in  respect thereto is conflicting, and taken in connection with the  aa- 
swer, I1 November, 1890, the court is unable to find that they were 
holding under the provisions of said deed for seven years prior to the 
commencement of this action." 

I t  plainly appears from the above statement that the question whether 
the defendants held under color of title was in issue and was determined 
by the judgment of the court adversely to the defendants. The pro- 
visions of the statute (The Code, see. 473, et seq.) confine the relief 
to be obtained by petition for betterments to those who, while holding 
the premises under color of title believed by him or them to be good, 
made permanent improvements thereon, and to those claiming under 
such parties. There is nothing better settled than that where an issue 
between parties has once been determined by a judgment of a competent 
court the principle of res judicata, often called an  estoppel, prevails. 
Williams v. Clouse, 91 N. C., 322. 

The proceeding before us is the statutory mode of seeking equi- 
table relief under the doctrine of betterments. Barker v. Owen, 93 N. C., 
198. "In the application of the principle of res judicata, there is no 
difference between courts of law and courts of equity. Where an issue 
of fact or of law has been adjudicated upon the merits in either tribu- 

nal, i t  cannot be again litigated in the other.'' 2 Black on 
(145) Judgments, 518. I t  having been determined that these defend- 

ants did not hold the land under color of title when the improve- 
ments were made thereon, and this judgment. of the court having been 
affirmed on appeal (Bryan v. Spivey, 109 N. C., 57), we are precluded 
from reviewing the finding that the deed to Salter did not constitute 
color of title. 

I n  holding that the petitioners are not entitled to the relief $ought 
in their petition, there is no error. 

AFFIRMED. 

Cited: Burwell v. Brodie, 134 N. C., 546. 
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I>. D. ESTIS AKU WIFE v. M. J. JACKSON. 

1. In  order to work an estoppel in  pais ,  i t  is essential that there should be 
some conduct of the party against whom the estoppel is alleged, amount- 
ing to a representation or concealment of material facts; where the cir- 
cumstances are  equally well known to both parties, although they were 
mistaken in regard to their rights a t  law, the doctrine will not apply. 

2. L., being seized in fee of lands, believed she had only a n  estate for life 
with remainder to her children, and in order to signify her assent to their 
conveyance of their supposed estates, signed the deeds which they exe- 
cuted for that  purpose, her name not being in the body of the instrument. 
The deed under which L. took title to the fee was produced a t  the time of 
the execution of the conveyances from the children, and was read in the 
presence of vendee: Held, in the absence of any misrepresentation or 
concealment, there was nothing in the nature of fraud, actual or con- 
structive, and L.'s act in signing the deed did not work an estoppel. 

ACTION for damages for waste allc~gecl to havr been conmitted by 
defendant, tried at  November Term, 1892, of GRANVILLE, by 
Winston,  b. (146) 

His 1IIonor having intirlmted an opinion that the plaintiffs 
were not entitled to recover, the plaintiffs submitted to a non- (148) 
suit. 

Under the instruction there was a verdict and judgment for the 
defendants, and the plaintiffs appealed. 

The following motion for a new trial was made: "The plaintiffs move 
the court for a new trial upon the ground that the court niisuiderstood 
the testimony of witnesses Dui~can M. Loyd and William E. Bullock 
as to the reading of the deed from N. E. Camlady and wife to Mrs. 
Sally Loyd, in the prcwrrce and hearing of L. D. Estis and wife, Sarah 
J. Estis." 

The said motion was based upon the foregoing affidavits, but was 
refused. I'lairitiffs excepted and appealed. 

J .  W .  Graham, A. W .  Graham, and ,T. 1'. St~*ayhorn for plaintiff'. 
J.  H. E'leming for defendants. 

SHEPHERD, J. Without d i sc~~ss i i ;~  the general doctrine, i t  is (149) 
sufficient to say in the present case that, in  order to work an 
estoppel i n  puis, "there must be conduct-acts, language or silence- 
amounting to a representation or a coniwhneilt of material facts," 
and that "the truth concerning these facts must be unknown to the 
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party claiming the benefit of the estoppel." 2 Pom. Eq., 264. "The 
estoppel is removed by proof that the party claiming its existence, even 
though nlistakeiz in regard to his rights at law, had notice of the actual 
state of the facts at the time of acting upon the representation, and 
this, though the representation was made under oath." Bigelow Est., 
520. "The estoppel does not apply where everything is equally well 
known to both parties.'? Herman Est., sec. 957; Bispham Eq., 288; 
Dutchess Kingston's case, notes Smith, L. C.; H o l m e s  v. Crowell, 73 
N. C., 613; L o f t i a  v. Crossland, 94 N .  C., 76; E x u m  v. Cogdell, 76 
N.  C., 139; Mayo v. Leggett,  96 N. C., 237. I n  E x u m  v. Cogdell the 
Court uses the following language: "In this case i t  appears, either by 
admission or the findings of the jury, that the plaintiff knew all the 
material facts in  regard to the title, and could not have been deceived 
by misrepresentations of the defendant." 

Applying the foregoing principles to the facts before us, it is plain 
that there is no estoppel. Mrs. Loyd was the owner in  fee of the land 
in controversy, the same having been corlveyed to her by one N. E. 
Caanady. She, her children, and the purchaser were all alike ignorant 
of the legal effect of the conveyance which was read to the parties at 
the time of the present transaction. I t  was supposed by them that Mrs. 
Loyd had but a life estate, and that the children were entitled to a 
remainder in  fee. The plaintiff purchased what she understood was 
the interest of the children, and the consideration was paid to them 
alone. Mrs. Loyd appears to have had nothing to do with the trans- 
action but to signify her assent to the sale, which, in  view of the under- 

standing of the persons interested, was entirely unnecessary. She 
(150) made no representation as to the rights of the children, except 

to state in  effect that she was willing that they should sell their 
supposed interest, reserving to herself a life estate. This, as we have 
seen, was done in  view of a misapprehension of her title, which mis- 
apprehension was common to all of the parties, and i t  cannot reason- 
ably be inferred that anything she said or did had the slightest effect 
in misleading the plaintiff. There was no withholding of information 
on her part, but, on the contrary, every fact which she knew concerning 
her title was equally well known to the purchaser. She was no party to 
the deeds executed by her children, and her signature to the same was of 
no effect. King v. Rhew, 108 N. C., 696. Having received no con- 
sideration, and being guilty of no misrepresentation or concealment as 
to the real facts constitutiing her title, there is nothing in  the nature of 
fraud, either actual or constructive, which can estop her grantee from 
asserting her interest in the premises. 

The affidavits filed before his Honor in  reference to his alleged mis- 
understanding of the testimony cannot be considered by us. The grant- 
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irtg of a new t r i a l  upon  such a ground is  a mat te r  of discretion, and not 
t h e  subject of review in this Court.  Munden v. Casey, 93 N. C., 97; 
MrC'ullorX: v. Doak, 68 N .  C., 267. 

I ~ ? I K M E D .  

Cited: Bishop u. Minton,  112 N. C., 529; Clark v. illoo~,e, 126 N. C., 
7 ;  Roddie v. Ror~d ,  154 N.  C., 368. 

(151) 
ALEXANDER BLACKWELL, ADMINI~TKA~\OR, V. THE LYNCHBURG AND 

DURHAM R. R. ICT AL. 

Issues-Damages-Xegl.iyence-Railways--Emkent Domain- 
P ~ e s u m p t  ion. 

1. The trial court may exercise a discretion in  altering or substituting issues, 
when those so altered or substituted will permit any specific view of the 
law arising out of the testimony to be presented. 

2. While excavating by blasting is a legitimate means of construction of 
railways, and i ts  prudent use is  deemed to have been in contemplation 
i n  the assessment of damages for right of way, nevertheless where 
damage results therefrom to the lands of an owner adjacent to those 
condemned, hecause of the unskilled or careless method in which it  is  
employed, or if the material adopted as  an explosive is unnecessarily 
powerful, the corporation, or other person, so employing such agency 
will be liable for any damage produced thereby. 

3. The acquisition by a railway corporation of the right of way does not carry 
with it  the privilege of throwing stones, or other material, by blasting, to 
a distance of two hundred yards or more on the lands of a n  adjacent pro- 
prietor, whereby the family of the latter is exposed to danger while 
engaged in their domestic duties. 

4. Where those engaged in the construction or operation of railways have 
been accustomed to give warning of approaching danger, and thereby 
induce the public to act upon the presumption that the usual signal will 
be given, and it  is not given, whereby one who relied upon it  was injured, 
the latter is entitled to recover damages. 

.5. Where those engaged in the construction of a railway employ a powerful 
explosive in blasting-with the effects of which they will be prcsnmed to 
have knowledge-it is their duty to cover the blast, or otherwise restrict 
the effect of the explosion, so a s  to prevent danger to others, and if this 
be impracticable, they should give timely warning of the explosion to 

I 
all persons who may be in danger from it. 

1 L ~ P F E A I ,  at Xorember Terni, 1391, of I ' E K ~ o ~ ,  fro111 I C T ~ Y L S ~ O I L ,  J.  
The actiolr was brought by plailltiff' adrr~iitistrator to rccowr damages 

for tllc killing of h i s  intc.state by blastiug in t l ~ r  colistiwction of t h e  
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(152) railway of the Lynchburg and Durham R. R. The defendants, 
Moorman & Go., were jointly sued with the railroad company. 

The testimony in substance was that Moorman & Co. were contrac- 
tors engaged in the construction of the roadbed of the defendant coni- 
pany; that while blasting in a cut, distant some two hundred yards 
from the residence of the deceased, they exploded a blast, by which a 
stone was thrown through thc air, and struck and killed intestate, who 
was engaged in some of his ordinary occupations in the yard close to his 
dwelling; that the explosive used was "Jutson Powder," which acts in  
all directions; that the railroad company had acquired the right of way 
for its roadbed from intestate, but i t  did not embrace the land where the 
killing occurred. There was some evidence that the defendants had been 
accustomed to give intestate's family notice of the explosion of a blast, 
and they offered evidence that such notice was given on this occasion, 
but there was evidence offered by the plaintiff tending to contradict that 
fact. The blast was not covered, nor was there any evidence that other 
means were taken to lessen the damages from it. 

There was a verdict for plaintiff as to Moorman & Co. only, and 
from the judgment thereon they appealed. 

J .  Parker for plaintiff. 
J .  W.  Graham, W .  A. Guthrie and V .  8. Bryant for defendant. 

AVERY, J. The defendant does not contend that any specific view of 
the law, arising out of the testimony, could not be presented to the jury 
through the medium of pertinent instructions upon the issue submitted. 
This being the test of the question whether the judge below kept within 
the bounds of his discretionary power when he refused to add the issue 

suggested, the first exception is manifestly not well founded. 
(153) McAdoo v. R. R., 105 N. C., 151; Emry  v. R. R., 102 N. C., 209; 

Meredith v. Coal Co., 99 N. C., 576; Boyer v.  Teague, 106 N C., 
633. This Court has, moreover, repeatedly held that in  cases like 
that at  bar i t  is not an error to submit a single issue involving the ques- 
tion whether the injury was caused by the defendant's negligence with 
an inquiry as to damages, though i t  has been suggested that by modify- 
ing that and adding one, and in  some cases two others, a jury might be 
made to comprehend their duty more clearly. Scott v. R. R., 96 N. C., 
428; McAdoo v. R. R., supra; Denmark v. R. R., 107 N. C., 185; Bras- 
well v. Johnston, 108 N.  C., 150; Bottoms v. R. R., 109 N. C., 72. 

Excavating by blasting is one of the approved methods of construct- 
ing a railway, and the prudent use of such an agency in  removing hard 
material is always deemed to have been in  contemplation when the dam- 
age was assessed for the right of way, as a necessity incident to the 
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pririlege. JZut \&ere damage is done to the lancl of the owner adja- 
cvnt to that within the condemned boundary, if i t  result frorn nmnagirlg 
or handli~ig ~ x p l o s i ~ e  material carelessly or unskillfully, or from the 
uulrecessary use of such as is so powerful that the injury might be 
expected to follow as a iiatural or probable consequence, the corporation 
is a~~swerablc in a new action. 1 Wood R. R. Law, 634, and note; 
Sabine v. R. R., 25 Vt., 363; St .  l'eter v. Denison, 58 N. Y., 416; 
Bellinger v. R. IZ., 23 N. Y., 47; Losse v. Ruchunam, 51 N.  Y., 476; 
Heeg v. Licht, 80 N. Y., 579; R. R. v. h'uyles, 9 Cal., 544; Ilunter v. 
Furrner, 127 Mass., 481 ; Dodge o. Commissioners, 5 Met., 380; 2 Shear- 
mall & Red., sec. 717. Where thcl-e is testirr~ouy tending to show that - 

illjuries do?e to thc adjacent land, or the buildings on it, were due to 
the use of unsafe or unnecessarily violcnt explosive material, or were 
caused by the careless management of the materials in cornmorr use, snd 
also contradictory evidence, it is for the jury to find the facts 
upon which the question of negligence depends. Where a humall (144) 
being is killed or injured at his dwelling oil his own land by a 
blast on the right of way, cor~denlned out of the same tract, in addi- 
tion to passing up011 the questions whether proper material was used 
and handled with skill, the testimony may make it material for the jury 
to determine whether the agents of the corporation had been accustomed 
to give the injured party a signal bcfore igniting the powder, and, if so, 
whether such notice was given before the explosion which causcd the 
injury. Hinkle v. R. R., 109 N. C., 473; 2 Wood's R. R. Law, p. 1313, 
and note 3 ; Sweeney o. B. E., 10 Allen (Mass.), 368; Newsome v. R. R., 
29 N. Y., 383; Spencer v. R. R., 29 Iowa, 55; Langdon v. R. R., 3 A. & 
E., R. R. Cases, 355. Where a corporation, by habitually giving some 
warning of approaching danger, whether from passing trains or expected 
explosions, iriduces the public to act upon the idea that the usual signal 
will be given at  the accustomed timc, the failure to meet this just and 
natural expectation, which has arisen frorn observation of the custom 
of the company's agents, will subject the corporation to liability for ail 
injury inflicted on one who puts himself in danger because he is mis- 
led by such omission. Hinlrle 7). E. R., slLpra; 2 Wood's R. R. Law, 
supra. Indeed, the decision of the Court of Appeals of Ncw York 
imposed upon the corporatioil, in cases like that at bar, the duty of 
either adopting some means for preventing projectiles from being thrown 
so as to subject a person to danger in his own house or yard, or of giving 
him personal and timcly notice so that he may escape. St .  Peter v. 
Denison, supra. The applicatioi~ of the principle that we have stated 
to the facts of this case, will enable us without difficulty to dispose of 
rnost of the exceptions relied on and set out in the formal a s ~ i g n m ~ ~ ~ t  of 
error. 

9 7 
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We do not think that the privilege of throwing stones through the 
air two hundred or more yards and beyond the right of way, so as to 

endanger the lires of the owners of adjacent land and of the 
(155) members of their families, when engaged in  their domestic duties 

in  and around their dwelling house, passes with the right of way 
as a necessary incident to the easement. "In determining what is the 
duty, the failure in which constitutes negligence, regard is to be had to 
the growth of science and the improvements in the arts which take place 
from generation to generation, and many acts or omissions are now 
evidence of carelessness which a few years ago would not have been cul- 
pable at  all, as many acts are now consistent with great care and skill 
which in  a few. years will be considered the height of iqyrudence." 
1 Shearman & R., section 12. The Supreme Court of Michigan held, 
where one was passing along a public road and was injured by a blast 
in a mine on land adjacent to the road, it was negligence in the owner 
not to cover the mine so as to protect travelers from missiles thrown up 
by the explosive material. Beauchamp 11. Mining Co., 50 Mich., 163. 
The defendants introduced as a witness an acknowledged expert (one 
Gleves), who was a civil engineer. H e  testified that on ordinary rail- 
road work in  the country, and remote from dwellings, it was not custom- 
ary to cover blasts, but when blasting was done near a city or a dwelling 
house, that a covering could be made of green hides or timber so as to 
break the force of the projectiles or prevent their going so far  as to sub- 
ject persons passing along the streets or in their own yards or houses to 
danger. There was evidence tending to show that stones had been 
thrown into the iutestate's yard by previous blasts at  the same place, and 
that the plaintiff, his wife, having receired warning, had been com- 
pelled to gather her children to the house to get them out of danger. 
I f  the defendant or his employees did not know that the missiles had 
been thrown to such a distance, they ought, in the exercise of ordinary 
care, to have known it if they were subjecting the intestate and his 
family to danger, axid to haye taken proper precaution to guard against 

it. Indeed, their own testimony tended to show such knowledge, 
(156) since some of the defendant's witnesses testified to having given, 

or heard warning given by others, to intestate's family, by calling 
out "Fire." Bt  any rate, persons using such an inflammable and 
powerful instrumentality are charged with knowledge of any fact in 
reference to its actual effect, that they could by reasonable diligence have 
ascertained. Knowing, then, that previous blasts had endangered the 
persons of intestate, his wife and children, if the explosion occurred in  
a shaft or in  a deep cut, so situated that corering could be easily con- 
structed out of timbers or hides, so as to protect intestate against the 
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danger, it was the duty of the defendant to have provided such structure. 
If it was not practicable at  ally cost, reasonably coniniensuratc with the 
nature of the work, to prevrnt the projectiles from bring throwr~ into 
illtestate's yard, then it was incumbent on defendant to see that intestate 
and his family had actual and timely notice of impending danger before 
igniting the fuse. The Supreme Court of Massachusetts held that 
where a cor~tractor (like Moornlan & Co. in this case) caused stoues to 
be throm~r, by blasting, upon a building in  process of corrstraction, he 
was liable to respond in damages, not only for the injury clone to the 
building by thc falling stones, but for loss of timc of the workman in 
putting i t  up, when, in  consequence of actual notice, they wcwt into a 
place of safety till the danger was over. Hunter v. F a ~ m m ,  supra. 

We concur with the judge below in the opinion that if the defendal~t 
contractor, or his agent in charge of the work, knew, or could by rea- 
sonable diligence have known, that the stones thrown out by his blasts 
had been falling on or around the dwelling of intestate, so as to imperil 
the safety of the family engaged in  their ordinary household work, it 
was his duty to have protected them by coi~structing a covering, if his 
work was in  such a depression, that he could ertct barriers at reason- 
able cost, and thereby obviate the danger. But if the costs of 
such coverings would have been so great as to consume all or (157) . 
more than all of the profit he would otherwise have dcrived from 
performing his work undcr the contract, we think that in  any event hc 
could not escape the duty devolving upon him so soon as he had knowl- 
edge, or ought to have known of the danger, of giving actual warning to 
those who were in peril. When it was shown that the family of the in- 
testate were exposed to such danger from the blasts, and that the 
defendants, in  the exercise of reasonable diligerlcc, ought to have known 
that fact, it was incumbent on t h ~ m ,  if they would relitve themselvcs 
from responsibility, to show that they had provided the covering, or 
givcn the warning, or that the negligent conduct of plaintiff's intestate 
was the proximate cause of the injury. 

As the judge below left the liability of the defendant dependent upon 
actual knowledge of the danger, btfore the duty of constructiilg a cover- 
ing or giving warning would arise, the defendant has no reason to com- 
plain of the legal propositions laid down by him. Nor. can he assign as 
error the fact that the judge embodied in his charge, as an abstract 
proposition, what is known as the "rule of the prudent man," in  
response to and in compliance with the request contained in both 
clauses, three and nine, of his prayer for instructior~s, especially when, 
in specific irrstructions given afterwards, he correctly applied the law of 
negligence and contributory negligeme to the facts of this case as a 
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guide to the jury in their deliberations. I f  the plaintiff's intestate had 
remained in his yard, or at his well, when he was engaged in  his ordi- 
nary work, instead of going behind the corner of the house, the negli- 
gence of the defendant, which, under instruction of the court, was to be 
considered as a cause of injury only on condition of his failure to erect 
a covering, if practicable, or, at  all events, to give warning of the danger, 

would have been the proximate cause of the injury. The jury 
(158) were instructed in effect that they should respond No to the issue 

ilivolving defendant's negligence unless they found he had failed 
in  his duty as to erecting a covering or giving warning, and if they so 
responded to that issue, it would be necessary to consider the other 
issues. So that they could not reach the second issue till they had 
found that "plaintiff's intestate was killed by the wrongful act or negli- 
gence of Moorman & Go., evinced in  the omission, when i t  was prac- 
ticable to do so at reasonable cost, to etect a covering or to give timely 
notice." There was conflicting evidence as to the giving of actual warn- 
ing, as the intestate's wife testified that "nobody hallooed at  all," while 
two of the defendant's witnesses testified as to notice. Contradictory 
statements, if made by her, went to the jury as bearing upon her credi- 
bility, of which they were the sole judges. After finding that the de- 
fendant was in fault in not giving timely notice, or failing to construct 
a covering, the intestate would not be culpable if he remained in  the 
open yard without warning. So we fail to see how, after passing upon 
the first issue, i t  was material to consider whether the intestate took 
refuge behind the house or not. But the jury evidently reached the 
conclusion that he did, and that i t  was a safe place We do not think 
that intestate was bound to find an absolutely safe place. He, at most, 
was expected, in the hurry of the moment, and when in peril, brought 
about by defendant's negligence, to have made an effort to protect him- 
self, and, like a passenger who errs in  judgment in  seeking safety in  
case of derailment of a train, he was not culpable if he made a mistake. 
2 Wood Ry. Law, 1141, 1146, notes. I f  the judge left questions to the 
jury that were not properly within their province, the defendant can 
assign it as error only on condition that he shows that he was thereby 
injured, and that he cannot do in  this case. 

The rule for determining the amount of damages in which he men- 
tions the net earnings, with health, habits, etc., as factors in making the 

estimate, was not erroneous, as far  as it went, and there was no 
(159) such failure to comply with the requests as to furnish ground for 

complaint. 
I t  was not error to give a summary of the contentions on both sides, 

nor was i t  error to mention the fact of killing as the point of departure 
1 0 0  
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in (wunierating plaintiff's contention, and in giving a summary of the 
testimony relied on by him. S. v. Boyle, 104 N.  C., 800. 

Upon a view of all the exceptions relied on, we think that there was 
110 error of which thc defcildant could justly compl5ir~. 

NO ERROR. 

Cited: Mason v. R. h?., post, 487 ; Smi th  u. R. R., 114 N. C., 163; 
Patton v. Garrett, 136 N.  C., 856; Gales v. Lalta, 117 N.  C., 191; 
h'rcrdley I;. E. R., 126 N. C., 738; Kirnb~r ly  I;. /lowland, 143 N .  C., 401; 
Settle v. R. R., 150 N. C., 644; Sanford u. Junior Order, 176 N.  C., 445. 

PERRY & PATTERSON v. DUNCAN BRAGG. 

1. Where the proof of the execution of a deed, or other instrument requiring 
registration, has been duly made within the State, i t  is not necessary that  
the fact of probate should be registered, unless there is some special 
direction in the statute to that effect. (The Court, however, does not 
commend the practice of omitting the registration of the certificate of 
probate.) 

2. The exe~ution of a deed was proved before a justice of the peace i n  the 
county of Franklin, and the clerk of the Superior Court of that county 
certified the official character of the justice of the peace under his official 
seal; the deed was thereupon registered in  Granville County upon the fiat 
of the clerk of the Superior Court of that  county, but the official seal of 
the clerk of Franklin Superior Court was not registered: field, that 
the registration was valid. 

3. An agricultural lien contained the stipulation that,  if the debt secured was 
not paid from the proceeds of the crop, or otherswise, by 15 October 
following, the mortgagee might take possession and sell; the debt was 
not paid, nor did the mortgagee take possession, but shortly after the 
date named the defendant purchased: Held,  that  the mortgagee had not 
waived his lien, and the defendant took subject to it. 

ACTION tried on facts agrced after an appeal from a justice (160) 
of the peace, at April Term, 1892, of GRAXVILLE, by Whitaker, J .  

N.  Y .  Gulley ( b y  brief) for plainlilrfs. 
J .  W .  Hays  ( b y  brief) for defendanf. 

AVERY, J., after stating the case: The plaiutiffs offered in evideuce 
a chattel mortgage, cxecuted to them by one I r a  N. Purkerson, which 
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had been proven before the clerk of the Superior Court of Franklin 
County, and to which his certificate, attested by seal, had been affixed in 
proper form. The defendant excepted to the ruling of the court that 
the mortgage was competent, on the ground that in the registry of 
it in Granville County the seal of the clerk was not recorded. 

I n  Freeman v. Hatley, 48 N .  C., 115, the Court, after distinguishing 
the cases where an examination is taken out of the State. and where 
there is a special requirement in  the statute as to the record of such 
probate, say that the statute then in force (Rev. Code, ch. 311, see. 1)  
did "not require the fact of probate to be registered." Judge Pearson, 
for the Court, pointed out the practice where the deed was proven in 
the county court, in  the following language: "The regular course is, 
when a deed is proven or acknowledged in the county court, to make an 
entry of the fact in the minutes, and for the clerk, by way of identifying 
the deed, to indorse on it 'proved and ordered to be registered'; but there 
is no statute which requires the register to put the indorsement on his 
books, and if the original be lost, we suppose the most plenary proof 
would be a certified copy from the register, and also a certificate of the 
clerk of the county court that the deed had been proved and ordered to 
be registered." , 

The Court say further, in substance, that where the certificate and 
fiat were mad,e by a judge of the Supreme Court, not the Superior 

(164) Court, there is no secondary evidence of i t  if lost, but in that 
event the maxim omnia presumunter rite acta comes to the aid of 

the clerk's indorsement. The Code, see. 1245, is, in so far  as it bears 
upon our case, in the same language as chapter 37, section 1, Rev. 
Code, construed by the Court in Freeman v. Hatley, while another 
statute (The Code, 112 [3]) requires the clerks of the Superior courts to 
record in their general order books copies of all fiats made by them. 
This construction of the statutes finds support in other adjudications of 
this Court. Love v. Harbin, 87 N.  C., 249 ; Johnson v. Penclergrass, 49 
N.  C., 480. We do not commend the practice of omitting the certificate 
and fiat when the deed is recorded by the register of deeds, because a full 
record will prove covenient and useful in case the original should be 
lost; but it would often prove hard measure if the statutory require- 
ment were made more stringent, or the interpretation of the law now in 
force were less liberal. I f  it is not essential that the clerk's certificate 
should be entered o f  record at all, it is certainly not material that a 
seal should have been omitted in the attempt on the part of the register 
to record it with the deed. 

The case of Williams v. Grifin, 40 N .  C., 31, cited by the defendant, 
was one where a deed which had been registered, but had no indorsement 
of a probate on it, not even that declared sufficient in  Freeman v. Hatley, 



N. C.] SEPTEMBER TERM, 1892. 

supra ("proved and ordered to be registered"), was held not competent 
as evidence, because i t  did not appear to have been proven. I n  Todd 
v. Outlaw, 79 N. C., 235, i t  appeared that an attempt had been made to 
prove a deed before a justice of the peace of Ulster County, New York, 
whose official character was sustained by a certificate of a clerk of a 
court of record of the same county. The judge of probate of Bertie 
County had added his fiat to this proof, and the mortgage deed had 
been registered. The case of DeCourcy v. Barr, 45 N. C., 181, is one 
of those distinguished by Pearson, J., in Freeman v. Hatley, 
supra, because the deed was proven by a commissioner outside (165) 
of the State. 

The mortgage provided that "if by 15 October, 1888, the aforesaid 
indebtedness has not been discharged by the proceeds of the sale of said 
crops, or otherwise, then the party of the second part is authorized to 
take possession of said property and sell the same, or so much thereof 
as will satisfy the amount then due and all costs and expenses in 
any way incurred by said seizure and sale. But if said indebtedness 
shall be paid off and discharged by 15 October, 1888, then this convey- 
ance to be null and void." 

The plaintiffs advanced to Purkerson the sum of thirty dollars at the 
time of the execution of the deed, and subsequently, from time to time, 
twenty dollars in  addition, which sum i t  is admitted is now due under 
the contract entered into by him by virtue of the mortgage. But the 
defendant contends that in  fixing 15 October as the earliest time at 
which a seizure could be made, the parties evinced a purpose that the 
mortgagor should sell the crop and pay out the proceeds, and that the 
defendant was safe in  assuming, after the failure of plaintiffs to seize 
before November, 1888, that the mortgagor was selling to him under 
the privilege given in the mortgage for the purpose of applying the pro- 
ceeds to the payment of the debt. 

We think the contention of defendant is utterly untenable. We 
know no principle upon which a mortgagee can be fairly deemed to have 
waived and surrendered his lien upon a crop by a failure to enforce it 
by seizure for thirty days after his debt becomes due and his lien 
enforcible; nor can we concur in  the very liberal construction of the 
terms of the contract, which would have left the mortgagor at liberty to 
sell all crops maturing before 15 October, 1888, and appropriate the 
proceeds of sale to his own use. I n  the absence of any agreement as 
to the time for enforcing a crop lien as between landlord and 
tenant, it is proper that a crop should be divided as soon as i t  (166) 
can reasonably be done after any portion of it is gathered with- 
out awaiting the gathering of the whole (Smith v. Tindall, 107 N .  C., 
88)) though the landlord can bring claim and delivery before the time 
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fixed f o r  division, unless t h e  t enan t  i s  about  t o  remove or dispose of o r  
abandon t h e  crop. Jordun v Bryan,  103 N.  C., 59. By extending in- 
dulgence t o  a debtor un t i l  such t i m e  a s  some port ion of h i s  crop would 
i n  t h e  o rd inary  course of husbandry  be matured,  t h e  creditor cannot 
just ly  b e  held by implicat ion t o  release h i s  l ien upon  t h e  crop con- 
veyed t o  secure him. 

AFFIRMED. 

Cited: Long v. Crews, 113 N.  C., 258; Cochralz v. improvement Co.. 
127 N. C., 396;  Cozad v. McAdefi, 1 4 8  N. C., 12. 

MARY L. HARGROVE ET AL. v. JOHN W. ADCOCK. 

Pleading-Evidence-Contract to  Convey Land--Frauds, Statute of- 
Registrati0.n-Vendor and Vendee. 

1 Plaintiff having set out in  the complaint the contract sued upon, the  de- 
fendant, in answer thereto, stated that  he did sign a paper similar to that  
stated in  the complaint, but there was no consideration: Held, that  
this was not sufficient to raise a n  issue as  to the execution of the instru- 
ment, but, in effect, was a n  admission of that fact and dispensed with 
further proof. 

2. Contracts to convey land, as between the parties thereto, may be read in 
evidence without being registered. Chapter 147, Laws 1885. 

3. I t  is a sufficient compliance with the Statute of Frauds if the contract to  
convey lands be signed by one who is  proved or admitted to have been 
authorized to execute it  by the party to be charged therewith, although 
the agent signs his own name instead of that  of his principal, and the 
authority of the agent may be shown aliunde and by parol. 

4. The vendor in a contract to sell land will be bound by i t  if he has duly 
executed it, although the vendee has not signed i t ;  and the contract of 
the vendee may be established by his obligation to pay, though it  con- 
tains no reference to the contract of sale. 

(167) APPEAL f r o m  Whitaker,  J., a t  A p r i l  Term, 1892, of GBAK- 
VILLE. 

(168) J .  W .  Graham for plaintiffs. 
J .  T .  Strayhorn for defendant. 

AVERY, J. T h e  plaintiffs set f o r t h  as t h e  basis of the i r  action t h e  
following contract, viz.: "I th i s  d a y  agree t o  buy  t h e  Houghtal ing 
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place from R. W. Lassitcr, agcnt of Mrs. Mary I;. Eargrove, (169) 
for twenty-three hundred and fifty dollars (contract agreed 
upon), and I am to have possession 1 January, 1892, and I obli- 
gate myself to carry out the contract on my part, and R. W. Las- 
siter also does upon thc part of Hargrove, this 14 November, 1891.'' 
(Signed by J. W. Adcock and R. W. Lassiter.) 

The plaintiffs allcge that defendant executed it, and in his answer the 
latter says "that he did sign a paper-writing similar to that stated in  the 
complaint, arid that there was no consideration, implied or expressed, 
therein binding upon defendant." The defendal~t now contends that, 
by this evasive answer, he has put in issue the fact of the execution of 
the paper by him. We think not. Plaintiffs would derive little benefit 
from the privilege of filing sworn complaints if an issue of fact 
could be raised by an equivocal answer, or anything short of a direct 
denial. The defendant simply avers in effect that he did not execute 
a paper in the form of that set forth, but that he did sign one similar to 
it. Hmring admitted that hc executed i t  by the failure to deny the 
allegations, i t  remains to determine how such admission affects the com- 
petency of the original paper as evidence of the contract where i t  has 
never been proven or registered. There is no direct denial that the 
paper which defendant admits mas executed by him was in the identical 
language set forth, but the defense seems to have rested, so far  as 
appears from the answer, upon the want of consideration, expressed or 
imlied. 

I f  the contract was admihsible in evidence, the consideration, if there 
was one, might have been shown for the purpose of enforcing the 
agreement by extrinsic proof, though no consideration was mentioned, 
and there was nothing in its terms from which it could be inferred that 
a consideration had passed. Mizell 11. Burnet, 49 N.  C., 249; Linker 
v. Long, 64 N. C., 296; l'unstall v. Cobb, 109 N. C., 327; Beattie v. 
R. R., 108 N. C., 429; Xeaves v. iVinirq GO., 90 N. C., 412. 

The provision of the statute (The Code, sec. 1245), which (170) 
was construed in  Whi te  v. Holley, 91 N. C., 67, was that no con- 
veyance of land nor contract to convey, etc., shall be good and available 
in  law, unless the same shall be acknowledged by the grantor, or proved, 
etc., and registered. At the next session of the General Assembly the 
law was so amended as to provide that "uo conveyance of land or con- 
tract to convey, etc., shall be valid to pass any property, as against 
creditors or purchasers for a valuable consideration from the donor, 
bargainor or lessor, but from the registration thereof in the county 
where the land lies." The manifest purpose of the Legislature in 
amending the statute was to prqtect purchasers for value and creditors, 
and leaw the parties to  contracts for the sale of lands intcjr se to litigate 
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their rights under the rules of evidence in force before the enactment of 
section 1245. Section 1264 would not have affected the admissibility 
of such an instrument as that under consideration, and only "convey- 
ances for land" were within the requirements of section 1, chapter 37, 
Rev. Code. White v.  Holley, supra; Edwards v. Thompson, 71 N. C., 
177; Mauney v. Crowell, 84 N. C., 314. The terms of the *4ct of 1885 
evinced as clearly a legislative intent to dispense with the requirement 
that contracts for the sale of land should be registered as a prerequisite 
to their being read in  evidence, as did the amendment. of the older 
statute (Rev. Code, ch. 7, sec. I ) ,  by inserting "nor contract to convey," 
etc., manifest a purpose to make registration necessary to their euforce- 
nlent in the courts, even as between the parties. 

There being no defect apparent uponthe face of the agreement that 
would invalidate it, and no denial of the allegation that it was executed 
by the parties whose names are signed to it, it was manifestly unneces- 
sary to offer to prove its execution, even by the common lav-  neth hod. 

Avent v. Arrington, 105 N. C., 377. 
(171) I t  was in evidence as an admission in  the answer that the 

contract i n  ipsissimis verbis was executed by Adcock, and by 
R. W. Lassiter as agent of Mrs. Hargrove. The requirement of the 
Statute of Frauds is that the contract, or some memorandum or note 
thereof, should be signed by "the party to be charged therewith, or by 
some other person by him thereto lawfully authorized." The Code, 
see. 1554. 1f there be a written memorial of so much of the contract 
as is binding on the party to be charged therewith, so expressed that its 
terms can be understood, and i t  be signed by one who is proved or ad- 
mitted by the principal to have been authorized as agent to act for him, 
it is a sufficient compliance with the statute if the agent sign his own 
name instead of that of his principal by him. Washburfi v.  Washburn, 
39 N. C., 306; Phillips v. Hooker, 62 N. C., 193; Oliver v.  Dix, 21 
N. C., 158. The authority of the agent, like the consideration, may be 
shown aliunde and by parol, while the contract of the purchaser to pay 
may be embodied in  a note which contains no reference whatever to the 
contract of sale, and the agreement to sell is none the less binding on 
the party to be charged, when there is a failure on the part of the pur- 
chaser to bind himself by any writing to perform the stipulations on his 
part. Neaves v. iVinifig C'o., supra; Nizell v. Burnett, supra. 

I n  the exercise of a regulated judicial discretion, the court unques- 
tionably could adjudge, upon the coming in of the verdict, that the 
plaintiff recover the sum of $2,300, which was the contract price, less 
$50, the amount found as damage for waste in  the destruction of build- 
ings after the contract was entered into, and before the time appointed 
for the defendant to take possession, and that, unless the defendant 
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should perform his contract by the payment of said sum before a day 
certain, the land should be sold by commissioners, etc. 

For  the reasons given, we are of opinion that there is 
NO ERROR. 

Cited: Love v. Atkinson, 131 N .  C., 547; Rodman v. Robinson, 134 
N. C., 515; Robinson v. Daughtry, 171 N. C., 202. 

Tenant in Common-Color of Title-Possession, Adverse-Sale, 
. Judicial and Execution. 

The vendee of a tenant in common, or the purchaser at execution sale of land 
belonging to a tenant in common, takes only such estate or interest 
as such tenant had, and hence twenty years' adverse possession will be 
necessary to bar the cotenants; but where a purchaser claims under a 
judicial sale, based upon a decree which purports to cover the whole 
estate in the tract, and a deed in conformity therewith, it constitutes 
color of title to the whole, and seven years' adverse possession will bar 
the other tenants. 

APPEAL from Whituker,  J., at Spring Term, 1893, of PERSOS. 

W. W .  Kitchin-(by brief) for plaintiffs. 
V .  S .  Bryant for defendants. 

CLARK, J. This case is "on all fours" with iUcC1~1loh z.. Daniel, 102 
N. C., 529, which is decisive of it. His  Honor's attention was doubtless 
not called to that case. This is not a deed made by one tenant' in  com- 
nlon purporting to convey the whole, nor a deed of a sheriff under an 
execution sale against one tenant in common. I n  those cases the pur- ' 
chaser takes the right-neither more nor less-which the tenant in 
common had, and becomes a tenant in common in his stead. Hence 
twenty years' adrerse possession of the whole is necessary to bar the 
other tenants in common. Ward ?;. Fa~*mer ,  92 N. C., 93. 

But here the sale, made by order of the court in 1860, purporting 
to conyey the whole, and the decree and deed of the commissioner to 
same effect, is like the deed of a stranger. I t  was color of title, and the 
defendants, and those under whom they claim, have been i n  adverse 
possession ever since. I t  has been more than three years since 1882 
(when all the plaintiffs ceased to be under disability) to the beginning 
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of this action, and the defendants have acquired a good title. The Code, 
secs. 141, 148; Johnson v. Parker, 79 N .  C., 475. 

Upon the facts fonnd, judgment must be entered below in favor of the 
defendants. 

REVERSED. 

Cited: Ferguson e. Wright, 113 N. C., 544; 1;llrnber Co. v. Cedar 
Works, 165 N .  C., 86; Alexander v. Cedar Works, 177 N .  C., 133; Arl-  
derholt v. Lowman, 179 N.  C., 550. 

(175) 
J O H N  H O P K I N S  ET AL. V. ELIZA BOWERS ET AL. 

Evidence-Marriage-Trial-Lkmuwer-Judgment Conditional. 

1. Upon the trial of a n  issue involving the validit; of a marriage, i t  was not 
error to admit evidence that  the wife was reputed to be of mixed blood 
within the prohibited degrees, or to permit the witness to state his 
opinion on that point, although not a n  expert. I t  was also competent 
in  corroboration of other evidence tending to prove the taint of blood, 
to show that the wife usually associated with colored people. 

2. If a party demurs to the evidence introduced by his adversary, he admits 
the truth of it with such inferences a s  may be reasonably drawn there- 
from. 

3. An alleged widow who is  a party to  a n  action by the heirs a t  law of the  
husband is not competent to prove the fact of the marriage, or that 
she lived with him as  man and wife, when the marriage is in  issue. 

4. When the judge signed a judgment, but directed the clerk to  strike it  out 
if a bond was filed within five days: E,eZ& the condition was invalid, 
and the judgment was regular and would be enforced. 

APPEAL at August Term, 1893, of ORAXGE, from Conn.or, J. 

(1'77) J .  W .  Graham for plaintifs. 
C.  D. Turner for defendants. 

CLARK, J. The issues as submitted were sufficient, and there is no 
ground to support the exception for refusing to submit those tendered 
by the appellants. Humphrey v. Church, 109 N. C., 132, and cases 
there cited. 

The plaintiff rested his case upon the invalidity ab initio of the al- 
' leged marriage between Nash Booth and Anne Bowers (or Booth), one 

of the defendants, under the provisions of The Code, secs. 1081, 1284 
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and 1810; Const., Art XIV, sec. 8. We see, therefore, no force (178) 
in the first exception, which was to the witness testifying that 
Anne Booth was a colorrd person and reputed to be such. 8. v. 
Patr ick ,  51 N .  C., 308. Nor to the second exception, which was to the 
testimony of the witness who knew 'hcr and had had opportmlities of 
obserratiou, that i n  his opinion said h u e  was of m&d blood. I t  
was not necessary that the witness should be an expert to testify to 
a matter which is simply on? of common observation. I t  hqs been 
held in  the leading case of Clary 11. Clary,  24 N. C., 78 (which has been 
repeatedly approved), and upon the same grounds that one not an ex- 
pert can give his opinion as to the sanity or insanity of a person he has 
had opportunities of observing. Besides, the witness really qualified 
himself as an expert. S. v. ,Jacobs, 51 N.  C., 284. 

The counsel, in  his argument here, objected to the expressions "cob 
ored person" and "mixed blood," and cited 8. I ) .  C'havers, 50 N.  C., 11. 
While those terms might not bc accurate in an indictment, it does not 
appear that ally objection to the evidence on that ground was interposed 
below so as to give the witness opportunity to correct his language, and 
we must assume the jury understood thc words in their usual significa- 
tion. 

When the defendants dcmurred to thc evidence, the ruling of his 
Honor that thereby the dcfendants admitted the truth of the testimony, 
together with such inferences favorable to the plaintiffs as could be 
reasonably drawn therefrom, was unquestionably correct. Bond v. 
W o o l ,  107 N.  C., 139; Nelson  v. Whi t f i e ld ,  82 N. C., 46. Instead of 
having ground for exception, the defendants are indebted to the favor of 
the court that they were allowed to withdraw the demurrer. The ex- 
ception, if any, shcmld hive come from the other side. 

The fourth exception is also without merit. There was much testi- 
mony terrding to show that Anne Booth was a colored woman. I t  was 
certainly competent, thereforc, to put in evidence, as a circum- 
stance in corroboration, to be weighed by the jury, that she usu- (179) 
ally associated colored people. Juries are peculiarly fitted 
to give the proper weight to such evidence in accordance with the social 
customs prevailing a romd them and which are n~attcrs of common ob- 
servation. 

Nor is there any mcrit in  the 5th, 6th, 7th, 8th and 9th e~ceptions, 
which have already been passed upon in the former appeal. I lopk ins  c. 
Rowem, 108 N. C., 298. The court, under The Code, sec. 590, properly 
ruled out the evidence sought to be elicited of Anlie Booth to show 
marriage between her and Nash Booth. She was a party to the action 
and interested in the result, for both plai~~tifl 's and defendants claimed 
midel- Nash Booth. I f  niarriage is not a personal transaction between 
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the contracting parties, what is i t ?  We are unable to accept the view 
of the defendant's counsel that it is solely the act of the officiating minis- 
ter or justice of the peace. The rejection of the evidence did not preju- 
dice the defendants, as the marriage certificate was in proof, and the 
presumption arising was unrebutt~d as to the act. 

Neither is there any merit in the 10th exception, and for the reason 
given by the court below. The Code, sec. 1360; Kerchner v. Reiley, 72  
K. C., ,171; Katzenstein v. R. R., 78 N. C., 286. Besides, the matter 
was res judicata, Roulhac c. Brown, 87 N .  C., I. The prayers for in- 
s t r u c t i o n s , . ~ ~  far as they were correct, were substantially given in the 
charge. The court properly refused to give as a charge the rule formerly 
prevailing in  equity courts. Ferrall v. Broadway, 95 N. C., 551. The 
"broadside challenge7' to the "charge as given," has been held invalid in 
,lilcKETinnon c. Norrison,  104 K. C., 354, and in the twenty-odd cases 
since, in which it has been cited and appro~ed, besides in the numerous 
prior opinions cited in that case. 

The judgment upon the ~ e r d i c t  in favor of the plaintiffs was signed 
by the court, and contains no condition. The judge made a 

(180) verbal conditional order to the clerk in favor of appellants to 
set aside the judgment and verdict if a bond was filed in five 

days. This was conditional and of no effect. Xtrickland v. Cox, 102 
K. C., 411, cited and approved in I n  re Deaton, 105 N .  C., 59, and had 
it been acted on, the present appellee vould have had ground to coni- 
plain. The judge could not thus delegate his authority to the clerk. 
TfTe are at a loss to understand how the inralid order in favor of the 
defendants could impeach the valid judgment in favor of the plaintiffs. 
111 Strickluncl c.  Cox,  szipra, the judgment signed in favor of the plain- 
tiffs was conditional "to be stricken out if," etc., and hence invalid. 
Here, it is the order setting aside the 1-erdict and judgment "if bond 
is filed," which is conditional, and hence void. The direction not 
to docket pending the conditional order vas  simply a nullity. The 
Code, see. 435. The court did not set aside the verdict and judgment, 
and distinctly stated that it could not say that the rerdict was against 
the weight of the e~idence. The sympathy er-inced by his Honor for the 
infant defendants was creditable to his sensibilities, but the practice at- 
tempted by him has been often ruled invalid, and could only result in 
adding to the complications of the litigation, with benefit to no one. 

No ERROR. 

C'ited: Ward v. R. R., 112 N. C., 179; Hemphil l  v. Morrison, ib., 
757; Hare  v. Board of Education, 113 S. C., 15; 8. v. Xhermm,  115 
iiT. C., 775; Hintan  7.. 1128. CG., 116 N. C., 2 5 ;  Ricked v. R. R., 12.3 
N. C., 258; Cogdell c. R. R., 130 N. C., 326; T a y l o ~  U. Security Co., 
145 S. C., 396;  Ptrette 2.. Mull ,  175 N. C., 536. 
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L. W. HALL ET AL. V.  EMMA TURNER, ADMINISTRATRIX, ET AL. 

Contract-Ponding Water on Land. 
H. agreed with T. that the latter might pond water upon H.'s land by the 

erection of a dam of prescribed dimensions: Held ,  that  T.'s rights un- 
der the contract were not exhausted by the erection of one dam, but he 
might maintain a dam at  that  place by the erection of new ones from 
time to time. 

AGTIOK tried before Connor, J., and a jury, at August Term, (181) 
1892, of ORANGE. (See same case, 110 N. C., 292). 

Judgment was rendered for plaintiffs, and defendants ap- (182) 
pealed. 

The following is the agreement sued upon : 

('Articles of agreement made and entered into this 13 March, 1873, 
between L. W. Hall, of the county of Orange and State of North Caro- 
lina, of the one part, and Evans Turner, of the county and state afore- 
s_aid, of the other part, witnesseth, that the said L. W. Hall  agrees and 
consents for the said Evans Turner to back water, if necessary, up into 
his field, on condition that the said Evans Turner will allow the said 
L. W. Hall as much woodland along the line fence south of the road. 
Said Turner is allowed to raise a dam eight or nine feet high. 

This agreement to remain good so long as the said Turner keeps up a 
mill at the Wagoner place, afterwards to be null and void." 

Witness our hands and seals the day and date above written. 
L. W. HALL, [Seal.] 

J. W .  Graham for plaintiffs. Evan-s TCRNER. [Seal.] 
J. S. Naaning for defendants. 

PER CURIAM: Even had there been a misjoinder of causes of action, 
it could not have been taken advantage of by demurrer until the defend- 
ants had withdrawn their answer. Burns v.  Ashwo~th, 72  S. C., 496; 
Finley v .  Vayes, 81 11'. C., 368. The plaintiffs were entitled to reco17er 
any damages caused by erecting a dam higher than nine feet. 

The court correctly ruled that "t$e right of the defendant an- (183) 
cestor and intestate Evans Turner was not exhausted by the build- 
ing of one dam, but that he had the right to keep up and maintain 
a dam, and, if necessary to do so, to erect a second dam to the height of 
nine feet." 

We have considered the other exceptions, and they also are without 
merit. 

AFFIRMED. 

Cited: Hocutt 1;. R. R., 124 S. C., 216; Tengue v. Collins, 134 N. C., 
64. 
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Deed, Construction of-Pleading-Counterclaim. 

B., in  consideration of services theretofore rendered and thereafter to be 
rendered him, and with a view to make provision for the children of 
C., in compliance with provisions to that  effect theretofore made, con- 
veyed to C. and his heirs an undivided half-interest in  several large 
bodies of land, together with any moneys which might arise from any 
subsisting contracts relating to them, subject to  certain conditions, 
among which was that in  the event of the death of either the vendor 
or vendee the survivor should be constituted "a trustee for the heirs of 
the deceased, with authority to sell and convey the interest of the de- 
ceased for the use of his heirs and devisees." Subsequently, the vendor 
brought suit against the vendee to recover divers sums of money alleged 
to have been loaned a t  different times; the vendee answered, alleging that  
the sums sued for were really advancements made in connection with the 
management of the joint property, and were to  be paid from i ts  proceeds, 
and that  there was due him upon the settlement of the accounts thereof 
$5,000, for which he demanded judgment: Held, 

1. The deed conveyed the fee to C., unencumbered with any trust for his 
children. 

2. That the demand of the defendant arose out of the contract, and was 
properly set up by counterclaim. 

AVERY, J., dissenting. 

(184) APPEAL from Brown, J., at March Term, 1891, of BUKCOMBE. 
The plaintiff brings this action to recover divers sums of 

money, aggregating $900, which he alleges the defendant owes and 
refuses to pay to him. The defendant denies the material allega- 
tions of the complaint, and also alleges as a counterclaim that the plain- 
tiff is indebted to him in  large sums of money by virtue of a deed, the 
parts of which material to be stated here are  as follows: "This inden- 
ture, made 5 August, 1885, between John E .  Brown and Jane Brown, 
his wife, of New Zealand, of the first part, and W. B. Carter, of the 
State of Tennessee, of the second part, witnesseth, that for and in con- 
sideration of services rendered for 'many years past, and for like skrv- 
ices hereafter to be rendered to and for said Brown by the party of the 
second part, as his agent in the supervision, management, protection and 
disposal of the lands hereinafter described, and with the view to make 
provision for the children of the party of the second part, and to conlply 
with promises heretofore made by said Brown to the party of the second 
part to make such or like provision for his said children, the parties of 
the first part have bargained and sold, etc., unto the party of the second 
part and his heirs, subject to the trust, limitations, provisions and ex- 
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ccptions hereinafter expressed, an undivided half-interest in all the 
mines and minerals thereto belonging, to wit (large bodies of land with 
certain exceptions, certain rights and credits with specified exceptions), 
to havt and to hold hte same, etc., mines and minerals, moneys, net pro- 
cw~ds of sales, etc., unto the party of the second part and his heirs, but 
subject, nevertheless, to the exceptions hereinbefore expressed, and to 
the trusts, limitations and provisions following, to wit: First, the said 
lands, etc., and the proceeds of all sales shall be liable and subject to a 
lien for all claims of whatever nature and extent by anyone against 
the said Brown for or on account of any discrepancies, deficiencies, de- 
faults or obligations growing out of the past management, contract or 
disposal in any manner whatever of any of thc lands of said 
Brown by any of his agents in North Carolina or Tennessee. (185) 
Second, i n  the event of the death of either of the said Brown or 
the party of the second part, the survivor is hereby constituted and ap- 
pointed a trustee in  respect of said lands, etc., for the heirs of the de- 
ceased, with authority to sell and convey the interest of the deceased, 
etc., for the use and benefit of the heirs and devisees of the deceased, sub- 
ject, however, to the above provision. Third, the absolute expenditure 
for the conduct of the business by either party shall he paid out of the 
first proceeds, and all proceeds received by either shall immediately be 
divided between the parties entitled, after paying expenses. The said 
Brown, for thc eonsidcration aforesaid, hereby releases unto the party 
of the second part the balance of $1,352.21 due said Brown as per ac- 
count rendered to him by the party of the second part. I n  testimony 
whereof," etc. Signed and sealed by Brown and wife. 

The plaintiff' demurred to the counterclaim upon the ground that the 
said deed creates, declares and provides for a trust in favor and for the 
benefit of the children of the defendant, and secures to the defendant 
himself no beneficial interest whatever in the property thereby con- 
veyed, and he is not bound to account in this action with the defendant 
as to the trust fund, etc. The court held that the defendant has an 
estate and interest in the property described in the deed, and gave 
judgment accordingly, and the plaintiff appealed. 

F. H. Busbee for plaintiff. 
W .  H.  Mabon,e for defendant.  

CLARK, J., having stated the case, proceeded: The only question 
raised by the appeal is the construction of the deed, and whether, under 
it, the defendant has any personal interest or holds solely as trustee for 
his children. 

On a careful perusal of the deed, it is incapable of any con- (186) 
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struction other than a conveyance to Carter and his heirs-not 
as trustee for his children. The recital therein as a motive for the con- 
veyance, of a desire and a former promise to p r o ~ ~ i d e  for the grantee's 
children, cannot control the plain expressions of the deed, especially 
in view of the sole consideration being recited to be services rendered 
and to be rendered to the grantor by the grantee. This, it is true, 
would not control if the deed had been made in  fact to the grantee in 
trust for his children; but the language is not capable of that construc- 
tion. The deed is a conveyance of a half-interest in the land described 
therein, and specifies the trusts and conditions as, "first, liability of 
fund for certain charges; second, in case of death of either party the 
surviror to hold moiety of deceased for his heirs; third, subject to 
actual expenditures," etc.; and on these trusts the conveyance is to 
Carter and his heirs in fee. The intention that Carter should hold for 
his children is not expressed in the deed anywhere. 

The provision in  the deed, "All proceeds received by either shall be 
immediately divided between the parties entitled, after paying expenses," 
is a contract between the parties, and matters arising thereon, whether 
legal or equitable, may be pleaded as a counterclaim to the plaintiff's 
cause of action, which arose upon contract. I n  such case the counter- 
claim need not arise out of the same transaction if it existed at the com- 
mencement of the action. The Code, see. 244, sub-sec. 2. 

No ERKOR. 

(187) 
J. S. BROWN ET AL. V. THE POSTAL TELEGRAPH COMPANY 

Contracf, Inva7id Against Public Policy-Telegraph Messages-ATegli- 
gence-Dama.ges. 

1. A condition, printed upon the form used for telegraphic messages, that 
the person or company undertaking to transmit the message would not 
be liable for damages resulting from delays or mistakes, unless repeated, 
and then only to an amount therein limited, is contrary to public 
policy and invalid. (Lassz ter  c. Telegraph Co.. 89 N. C., 334, over- 
ruled). 

2. There are no "degrees of negligence" in estimating the damages resulting 
from a failure to properly transmit a telegraphic message; the injured 
party is entitled to recover, not according to the degree of negligence, 
but for the injury he has received, unless in a case where punitive 
damages are allowed. 

APPEAL from Whituker ,  J., at February Term, 1892, of GRASVILLE. 
Plaintiffs' agents and commission merchants in Richmond, in Map, 
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1891, wrote and delivered to defendant's agent a message stating that 
they had receired an offer of twenty-seven cents per pound for tobacco 
belonging to plaintiffs on deposit with them, and asked a speedy reply. 
The defendant's agent negligently substituted the word "forty" for 
l( twenty" in  the message. Plaintiffs, believing they were offered forty- 
seven cents, directed a sale, and upon discerning, after the sale, the 
error, brought this action to recover damages. The message was not 
repeated. 

The following issues were submitted to the jury, who for their verdict 
returned the answers written below : 

"Did the defendant operate and control the line of telegraph between 
Henderson and Oxford? Answer-Yes. 

"What was the value of the tobacco in the hands of M. T. Smith & 
Co., on 25 May, 18912 Answer-$1,766.53." 

The plaintiffs thereupon tendered the judgment for the differ- (188) 
ence between the sum received and the value of the tobacco as 
found by the verdict, which his Honor refused to sign upon the ground 
that as the message delivered to Brown & Knott was an unrepeated mes- 
sage, and the defendant stipulated on the back of the blank upon which 
said message was written, that it would not be liable for damage on ac- 
count of unrepeated messages, the defendant was not liable beyond the 
amount paid by plaintiff for said message, to wit, thirty-seven cents. 
Plaintiffs excepted. 

His Honor then signed the judgment for thirty-seven cents and costs. 
Plaintiffs excepted and appealed. 

J. W. Graham and A. W. Graham for plaintiffs. 1 
John Devereux, Jr., for defendant. 

MACRAE, J. The plaintiffs were damaged by the negligence of de- 
fendant's agent in substituting the words "forty-seven" in the message 
as delivered, for "twenty-seven" in the message sent, by reason whereof 
the plaintiffs' tobacco was sold for a price less than it would otherwise 
have brought on the market. The message was written on the blank 
furnished by the Western Union Telegraph Company, with the well- 
known stipulation upon it that the company would not be liable for 
damages caused by mistakes or delays, unless repeated. This message 
was delivered to and sent by the agent of the defendant, The Postal 
Telegraph Co., but we prefer to treat the question presented as if there 
were but a single and controlling point inrolved, and to this we address 
ourselves. 

I t  was not ordered by the sendei to be repeated, and was therefore 
what is known as an unrepeated message. Upon the admissions in the 
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pleadings, and the verdict in response to the issues fixifig the value of 
the tobacco at the time of the sale, the plaintiffs moved for judg- 

(189) ment in their favor for the difference between the sum actually 
received by them and the value of the tobacco. His Honor, in 

accordance with the decision in Lassiter V. Telegraph Co., 89 N.  C.,  334, 
denied the plaintiffs' demand and signed judgment in favor of the 
plaintiffs for the sum paid by the sender to the defendant for the 
transmission of the message. The plaintiffs appealed, and this brings 
up again the question whether the stipulation upon the back of the 
blank, and made part of the contract, as before referred to, is valid and 
binding upon the parties. 

I t  was held by a divided court in Lassiter v. Telegraph Go., supra, 
that a stipulation contained in a form used by a telegraph company in 
its business operations, to the effect that it will not be responsible for 
mistakes in transmitting unrepeated messages, is a reasonable one and 
will be enforced by the courts. Lassiter's was the first case which came 
before this Court involving a construction of the said stipulation and 
its effects upon the rights and liabilities of the parties thereto. This 
Court, recognizing the persuasive authority of the courts of last resort 
in other states, adopted the views expressed in a majority of the cases 
which had been decided, although even then there were very respectable 
authorities to the contrary. Since this decision was made, there has 
been much discussion, and many and conflicting adjudications upon the 
same question have been made in other courts And we are induced to 
review the opinion heretofore announced by this Court. 

I t  was early held that telegraph companies were not common car- 
riers and therefore not insurers, but that there was an analogy between 
the dnties and responsibilities of these transmitters, for reward, of mes- 
sages, and those of carriers of goods for hire, and that the former were, 
like the latter, held to a high degree of diligence in the conduct of their 

business. Thompson on Electricity, see. 137, and note. 

(190) When the art of telegraphy was yet in its infancy, when its 
operators were untrained, its appliances crude and its efforts 

tentative, it would have been unreasonable to require that skill which 
would be demanded in a more advanced stage when, with practiced 
operators and perfected machines, the system had become an indis- 
pensable part of the business of the world. 

The condition printed as a part of the contract upon the back of the 
blank upon which messages were written, that, to ward against mistakes 
and delays, the sender of a message should order it repeated at an ad- 
ditional charge of one-half the regular rates, was considered not so 
much a stipulation against negligence, as a reasonable precaution in 
order to procure accuracy in the transmission of messages by means 
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of the electric current. I t  was then that by the fancied analogy be- 
tween this system and the business of the common carrier, the courts 
came to use the terms which had been used with regard to the latter, 
and to hold that the telegraph companies might, on account of the 
novelty of their operation, provide against negligence on the part of 
their employees, or by reason of imperfections in their instruments, by 
means of which negligence or imperfections, mistakes and delays were 
permitted to occur in the transmission of messages. The then recog- 
nized distinction between what was called gross and ordinary or slight 
negligence was invoked, and it was held that while for ordinary or slight 
negligence they would not be responsible, yet they would be held to ac- 
count for gross or willful negligence. 

But negligence is the failure to exercise that care which, under the 
circumstances of the case, a prudent man ought to use. There can be 
no degrees in negligence in this matter. I n  ascertaining what damages 
may be awarded against one for injury by reason of negligence, the 
question whether it was gross or ordinary may determine as to punitive 
or compensatory damages; or where the doctrine of comparative 
negligence is recognized, it may be necessary to distinguish be- (191) 
tween degrees; but where there is a contract to transmit a mes- 
sage for reward, a failure to perform the undertaking is either excus- 
able or negligent-if negligent, the party injured thereby is entitled 
to his damages, not according to the degree of negligence at all, but in 
proportion to his injury, unless it be a case in  which punitive damage 
is allowed. I f ,  on account of an electrical disturbance in the atmos- 
phere a message could not be sent, so that there u7as delay; or it could 
not be but imperfectly sent, so that words were dropped; or if from any 
other cause, not to be provided against with the appliances afforded by 
science and by reasonable foresight, there was a failure to comply with 
the contract, these were matters provided for by law, and not necessary 
to be stipulated against in  the contract. 

The old principle that one cannot provide by contract against liability 
for negligence, applies to every species and degree of negligence or tort. 
Cooley on Torts, 687. I n  Lassiter v. Telegraph Co., supra, this exemp- 
tion from liability "is not extended to acts of omission involving gross 
negligence, but is confined to such as are incident to the service, and 
which may occur when there is but slight culpability in  its officers and 
employees." 

In Pegram v. Telegraph Co., 97 N .  C., 57, it is said that the stipula- 
tion on the back of the blanks restricting liability for unrepeated mes- 
sages, where the complaint is not a mistake in the message, but for de- 
lay or failure in delivery, is unreasonable and void. I n  Carmon v. 
Telegraph Co., 100 N .  C., 300, the doctrine in Lnssiter's case is affirmed, 
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but the language of the opinion in Telegraph Co. v. Ilall, 124 U. S., 
444, is quoted with approval: ('Of course, where the negligence of the 
telegraph company consists not in  delaying the transmission of the 
message, but in  transmitting a message erroneously, so as to mislead the 

party to whom it is addressed, and on the faith of which he acts 
(192) in  the purchase or sale of property, the actual loss, based upon 

changes j~ market value, are clearly within the rule for estimat- 
ing damages." 

I n  T h o m p s o n  v. Telegraph Go., 107 N. C., 449, reasserting that this 
stipulation, as far  as delay is concerned, is void, a doubt is intimated 
as to its validity at  all, and i t  is plainly said, though not necessary 
to be declared in the decision upon the point involved i n  that case, 
"The more recent cases, founded upon the more thorough investigation 
and thought given to the subject, are to the effect that any stipulation 
restricting the liability of the telegraph company for negligence, even 
as to mistakes in  transmission. is void." We refer to the cases from 
other states cited i n  the opinion just referred to. Gillis v. Telegraph 
Co., 61 Vt., 461; A y e r  v. Ll'elegraph Co., 79 Me., 493. 

We have come to the conclusion, after a natural hesitation, to over- 
rule a decision of a majority of this Court announced by the former 
very learned Chief Just ice ,  that the true principle is, that telegraph 
companies are corporations erected for the public benefit, endowed 
with special privileges, such as the right of eminent domain, performing 
the most important functions of commerce, and, in cases where celerity 
and dispatch are necessary, taking the place of the postal service, that 
at least ordinary skill and diligence a;e required of them, and that 
public policy forbids they should be protected from liability for dam- 
ages by reason of any degree of negligence. Gray on Communications 
by Telegraph, sec. 46, and cases there cited; Thompson on Electricity, 
secs. 235, 236, and note. 

As the art  of telegraphy has now attained such high efficiency, there 
is less reason why any rule of safeguard to the public interest should be 
relaxed. 

The principles of the law are always the same, but they extend their 
grasp and take in the necessity for lose nc things which the advance 

in  science and art  provide for the public safety and convenience, 
(193) and require them to be used. The increasing number of higher 

courts, both State and Federal, with their ever accumulating 
decisions, render i t  impracticable that we should cite many of the au- 
thorities bearing upon the subject we have under consideration. Most 
of them are referred to i n  Gray Telegraph, chap. 5 ;  Thompson Elec- 
tricity, chaps. 6 and 8; 2 Harris Damages by Corporations, see. 869, 
et seq. 
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There is an additional proviso in the printed indorsement upon the 
telegraphic message blank to that which we have just considered: 
i<  Nor for mistakes or delays in  the transndssiorr or delivery, or for non- 
delivery of any repeated message, beyond fifty times the sum received 
for sending the same, unless specially insured." The reasons which 
have brought us to the conclusion that the condition we have already 
considered is void, will apply with equal force to the one now presented. 
"The precept of public policy which, on the ground of the inequality 
of the parties, the compulsion of the employer and the duties of a tele- 
graph company towards the public, dictates the invalidity of a stipula- 
tion limiting the liability of a telegraph company to nothii~g beyond 
the price paid for transmission, nlust equally deny validity to a stipula- 
tion limiting'the liability of a telegraph company to fifty times that 
price." Gray on Tel., sec. 51. 

There is error. Upon the adnlissions and the verdict, judgment 
should be rendered in favor of the plaintiffs and against the defcnd- 
ant for the sum claimed in the judgment presented by them as set out 
in the record. 

REVERSED. 

Cited:  Sherrill  v. 7'el. Go., 116 N.  C., 658; Her~dr icks  11. Tel .  Co., 126 
N.  C., 311; T h o m a s  v. R. R., 131 N. C., 591; Efird v. Tel .  Co., 132 
N .  C., 271; H e l m s  v. T e l .  Co., 143 N.  C., 394; Wil l iamson  v. T e l .  Co., 
151 N.  C., 228, 229; Wins low 11.  IZ. R., ib., 253;  Y o u n g  v. T e l .  Co., 168 
N. C.) 37. 

THE BANK OF OXFORD v. WILLIAM A. ROBBITT ET AL. 
(194) 

Clerks of the Superior Court will not incur the penalty prescribed in section 
470 of The Code for failure to issue execution within sixty days, unless 
the plaintiff pays or tenders him his fees for that service. (William- 
son 11. Kerr, 88 N. C., 10, distinguished.) 

3 x 0 ~ 1 0 ~  for judgment, heard February Term, 1892, of GEBNVILLF, 
by Wins ton ,  J. 

His  Honor refused the motion, and plaintiff appealed. The case is 
stated irt the opinion. . 

L. G. Edwards for p la in t i f .  
,I. W .  G r a h a m  f o r  defendants. 
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~ ~ A C R A E ,  J. This is a motion for judgment absolute on amercement 
of the defendant, the clerk of Granrille Superior Court, for neglect to 
issue execution upon a judgment of said court within six weeks from the 
rendition thereof, according to the provisions of section 470 of The 
Code. 

The presiding judge found as a fact that no money was ever paid 
or tendered to the defendant as fees for. issuing said execution. 

This statute is highly penal and must be construed strictly (Bank a. 
Stafford, 47 N. C., 98) ; it was passed in 1850, and brought forward 
into The Code when it was enacted. Standing alone, there could be no 
doubt of its plain meaning; but it is our duty to consider all other 
statutes in pu~i  mute~ia, in arriving at our conclusions as to the mean- 
ing of this one. 

Section 555 of The Code of Ciril Procedure, as adopted in Bugust, 
1868 (it  being the first section of chapter 1 of title X X I ,  on Fees), 

provides "that the several officers, hereinafter named, shall re- 
(195) ceive the fees hereinafter prescribed for them respectively, from 

the persons for whom, or at whose instance the service shall be 
performed, except persons suing as paupers, and no officer shall be com- 
pelled to perform any service unless his fees be paid or tendered." Upon 
examination of the chapter following in the same title prescribing the 
fees to which the clerk of the Superior Court shall be entitled, we find 
no fee for issuing execution. So that, as the law stood under the 
statutes above quoted, there would be no valid ground for relief from 
the penalty prescribed in the Act of 1850 for neglect to issue execution 
as therein dirceted. 

Laws 1868-69, ch. 279, amends materially title XXI of The Code of 
Civil Procedure, but reenacts section 555. Lams 1870-71, ch. 139, sec. 
11, prescribes the fees for clerks of the Superior Court, and provides a 
fee for execution, which can mean nothing but for the issuing of execu- 
tion. I t  repeals chapter 1 and others of title XXL of Code of Civil 
Procedure, which includes section 555. I t  also repeals part of chapter 
279, Laws 1868-69, but does not repeal that section of said chapter 279 
which reenacted C. C. P. section 555. Andrews v. Whisnant, 83 N.  C., 
446. 

So, from 1870, we haae had the two statutes upon our books, the one 
requiring the clerk to issue the execution, unless otherwise directed; 
the other providing for his fees for issuing execution, and providing 
further that he shall not be compelled to perform any service unless 
his fees be paid or tendered. The two sections of The Code must be 
construed together. We must advert to their history to reach the spirit 
and meaning of them. The object of the Act of 1850 was to secure as 
part of the fruits of the judgment a lien upon the property of the de- 
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fendant. The clerk was directed not only to issue execution, but to in- 
dorse upon the record the date of such issuing, that the teste 
of the execution might be preserved to which the lien of the levy (196) 
on land might relate; and the clerk was directed to issue alias 
if necessary. Under our present system of docketing judgments, the 
lien is otherwise attached and preserved. The necessity for the issue 
of the exepution, unless directed so to do, has .ceased. The effect is 
simply to increase the size of the bill of costs against the day of satisfac- 
tion. The practice, as a matter of fact, has fallen into disuse, and this 
shows the view of the profession generally upon the question. 

I t  seems that this section, 555 of The Code of Civil Procedure, and 
of the Act of 1870-71, was not brought forward in Battle's Revisal, but 
it was none the less the law. S.  v. Cunningham, 72 N. C., 469. 

The case of Williamson v. Kew, 88 N .  C., 10, is relied upon by the 
plaintiff as plain authority in favor of his motion. I t  will be observed 
that no counsel appeared for the defendant, and no reason was suggested 
to the court why the judgment should not be absolute. I t  was left to 
the court to search the statutes to ascertain the ground relied upon by 
defendant. I n  Battle's Revisal, ch. 44, sec. 28, was found the Act of 
1850 requiring the clerk to issue execution. Section 555 of The Code 
of Civil Procedure had not been brought forward, and the court was 
misled in not adverting to it. 

This section, however, was brought forward and reenacted in The 
Code of 1883 as see. 3758 of ch. 57-on Salaries and Fees-and in  the 
same chapter, section 3739, among the fees prescribed for clerks of the 
Superior Courts, there is one for execution and return thereof; so that 
here was the fee prescribed for issuing execution and the proviso that 
the officer could not be compelled to perform the service unless his fees 
were paid or tendered. Section 470 of The Code, the Act of 1850, 
still stands upon the statute book; but it is "sticking to the letter" 
to say that, notwithstanding the reason has failed and the latter 
statute has provided that the clerk cannot be compelled to per- (197) 
form any service unless his fee be paid or tendered, section 470 
must be construed alone, to force the clerk to do that which, in a ma- 
jority of cases, is now unnecessary, and the result of which is only to 
oppress the debtor by heaping up costs against him. 

The other cases relied on by plaintiff, Badham v. Jones, 64 N. C., 
655, and McIntyre v. Xerritt, 65 N. C., 558, were where judgments 
had been rendered before the passage of section 3758, and therefore 
were not authority for our present purpose. Secti'on 551 of The Code 
expressly requires the clerk, on receiving a copy of the case settled, to 
make copy and transmit the same to the Clerk of the Supreme Court. 
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The case of Andrews v. Whisfiant, supra, holds that he is protected 
from failure to do so, unless his fees are paid or tendered. 

We conclude that the requirement of section 470 of The Code is quali- 
fied by section 3758, and, construing them together, that the law now 
is that the clerks of the Superior court shall issue execution within 
six weeks after the rendition of judgment, unless otherwise directed 
by the plaintiff, provided the plaintiff pays or tenders him his fees for 
the service, and that there is no error in the judgment below. 

AFFIRMED. 

J. H. PERRY, EXECUTOR, Y. W. S. WHITE. 

Mortgage-Subsequently Acquired Property. 

A mortgage upon subsequently acquired property, other than crops, is valid, 
inter partes, and their assignees. 

(198) APPEAL from Shuford, J., at Spring Term, 1892, of CHOWAX. 
The following are the facts agreed : 

1. On 2 September, 1887, W. W. and Samuel E. Morris, executed to 
W. S. White a lease. 

2. On 14 December, 1887, W. T. and W. S. White, to secure two 
notes of $400 each, payable to said Morris, executed a deed of trust to 
W. D. Pruden for the following property, to wit : "The steam engine, 
sawmill and fixtures of all kinds, with the buildings and other structures 
now erected, or hereafter erected on the land of W. W. Morris and 
Samuel E. Morris, in Chowan County, known as the Chambers Ferry. 
The engine and mill now on hand being the same moved from Pasquo- 
tank County." 

3. After the execution and registration of the said deed of trust, 
W. S. White and W. T. White erected a mill-house and other buildings 
on the land described in said lease to said W. S. White. And on the ...... 
day of ..................... 1890, Pruden, trustee, sold the mill-house and shel- 
ters under said trust, and said White being present at the sale, forbidding 
the same. Morris purchased the said buildings at said sale and subse- 
quently sold the same to plaintiff's testator, A. A. Perry, who instituted 
the present of claim and delivery, and took possession of 
said buildings and removed them, and since that time they have been 
destroyed by fire. . 

,It the institution of this suit, the said buildings had not been severed 
from the land and were worth seventy-five ($75) dollars. 
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The court, with consent of all parties, upon facts agreed upon ill 
writing and filed, and being considered, on motion, adjudged that the 
property described in  the pleadings is the property of the plaintiff, and 
that his seizure of the same in this action was rightful. From which 
the tlef end ant appealed. 

N o  counsel for plaintiff. 
.AX.inrwr & Leary for defendant .  

CLARK, J. This is not the case of a mortgage upon realty in (199) 
which improvements put upon the land by the mortgagor be- 
come additional security for the debt. W h a r f o n  11. Moore, 84 N. C., 
479;  Barker  a. Owen,  93 N.  C., 198. Nor is it the case of a mortgage 
upon crops, as to which i t  has been held that there could not be a mort- 
gage enforceable at  law, upon a crop other than that of the year im- 
mediately ensuing the execution of the mortgage. L o f f i n  v. Hines ,  107 
N. C., 360, and cases there cited. The mortgage here is upon trade 
fixtures, which the mortgagor had the right to remove, and not only 
upon those existing when the mortgage was executed, but also on those 
thereafter "to be affixed." 

 he' question presmted, therefore, is as to the validity of a chattel 
mortgage upon subsequently acquired property, other than crops. At 
common law no mortgage was valid except upon property in cxistencc 
and actually or potcrltially the property of the mortgagor wheu the 
mortgage is given. This doctrine has been modified to a varying ex- 
tent ill different jurisdictions. We need not consider the much discussed 
question whetl~er a mortgage upon subseqneiitly acquired property is 
d i d  as to third parties who have acquired rights by attachn~c~nt or levy 
of an  execution. The decisions on that point are diametrically opposed, 
and by coilrts of the highest dignity. Hcrrnan on Chattel Mortgages, 
set. 46 ; Lo17g v. l f i r r ~ s ,  10 Am. St., 192, and lilotes; Borclen v. Crook,  
19 Am. St., 23; Jones Chat. Mortgages, secs. 138, 171, 173, 174; Gregg 
1 .  Sandford, 76 Am. Decisions, 719, and notes 723-733; Mood?/ 11. 

W r i g h f ,  1 6  d m .  Dec., 706, and notes. There is, howevcr, almost a con- 
sellsus of opinion that a mortgage upon suhsequcntly acquired property 
is - \ d i d  as to third parties when given upon the rolling stock of a rail- 
road, upon the ground that such ac~pisit ions are not for the purposes 
of resale, but for pcrnlancbnt addition and brtterrnent ill the us(, of the 
road which is mortgaged, and for the further reason that gen- 
erally there is a legislative act anthorizing it. Pennoc 11. Coe, (200) 
23 Howard, 171; 1 Jones Mort., sers. 152-155; Coiten u. Wi2- 
lough b y ,  83 N. C., 75 ; Herman, supra, see. 48 ; Jones 011 R. R. Securities, 
secs. l2l-l4Fi. 
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I n  the present iiistaiice the controversy is betvxen the mortgagor and 
the assignee of the purchaser at the mortgage sale. No rights of third 
parties have intervened. In such cases the great weight of authority 
now is in fal-or of the d i d i t y  of such corltract in equity, i n t e r  pnrles. 
Beale  v .  W h i t e ,  94 U. S., 382; Jones Chattel Mort., sees. 161-166. and 
cases there cited; L u d ~ c i g  r. Xitt ,  20 Hun., 26.5; White I>. T l ~ o m a e ,  50 
Miss., 4 9 ;  W i s n e r  v. Ocumpagh, 71 W. Y., 113 ;  ~ V o o d y  v. W r i g h t ,  supra. 
I t  is needless to consider here whether or not claim and delil-ery pro- 
ceedings lay for the recovery of the fixtures before being severed. The 
plaintiff under such proceedings actually took possession and remo~-ed 
the buildings "afterwards erected,'' as sp~cified in  the mortgage; they 
have since been destroyed by fire, and as the mortgage thereon was 
valid as between the parties, it is clear the defendants cannot rcover the 
value of the property, which ceased to  be theirs after the sale under the 
mortgage. 

Q F F ~ X E D .  

C i t e d :  Cooper a. Rouse ,  130 N .  C., 204; White v. C a r ~ o l l ,  1-26 N .  C., 
233; L u m b e r  Co. 21. Lumber  Co., 150 W. C., 286; Dry Kiln C'o. v .  Elling- 
t o ~ z ,  172 K. C., -284. 

RUFFIN LEE ET AL. v. ANNA B. WILLIAMS 16T BL. 

1. Exceptions to the refusal of the court to  grant a prayer for instructions, 
or in granting a prayer, or to instructions generally, cannot be taken 
for the first time in the Supreme Court; properly, they should be made 
on a motion for a new trial, but i t  is  sufficient if they are assigned 
in the statement of the case on appeal. 

2. Upon the trial of an issue devisaait vel no%, the caveators offered testi- 
mony tending to show that the testator had made a will devising his  
property to propounders-a second wife and her daughter-to the exclu- 
sion of his children by a former marriage; that subsequently he became 
dissatisfied with its provisions and expressed a purpose to alter it and 
make some provision for his children; that  the wife had possession of 
the instrument and would not produce it, and that  she, a t  times, was not 
kind to him, and that testator died without making any alteration in his 
will. There was no other evidence of threats or undue influence: Held. 
that  i t  was error to submit the testimony to the jury, as  i t  contained no 
evidence to support the allegation that the paper was not a valid will. 

(201) I s s r r ~  of devisavit  vel now, tried at Fall  Term, 1891, of 
ORANGE, before Winsto.rl, b. Judgment for the careators. Ap- 

peal by the -pr&ounders. 
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The following is so much of the evidence as need be set out: 
Ben Howard: ('Deceased said to me that he 'had made a will; Mr. 

Parrish wrote i t ;  willed all to his wife Jane, and if he lived to see 
Monday he was going to send for Mr. Parrish to come and alter it ';  
Jane then came into the room; she was about 'half snapped' (which he 
explains to mean drunk) ; he told Jane to please go out; she did so; she 
then came back twice and said she had toothache; deceased said, 'You 
disturb me so I can't have any peace with my friends'; said to me he 
had left all to Jane  and Annie, and was dissatisfied, and was going to 
alter i t  Monday; that his daughter Sallie had run away and married a 
man he did not like, else he would have left her his property; none of 
deceased's family lived with him since he married Jane-disagreeable 
for them there," etc. 

Ellen: "Often visited deceased; Jane was very kind to him;  after 
he got sick she was very ill to him; I said to him that I had heard he 
had not willed his children anything; he said, 'Yes, I was very 
mad then, but now I think they ought to have something, and I (202) 
want to see Mr. Parrish and have it changed'; was dissatisfied 
now with the will; said his wife was not the wonian he took her to be; 
did not say how or why that he treated her bad." 

William Allison: "Son of deceased; father said to me, (I was mad 
when I made the will, and am dissatisfied; you were gone and the 
children were gone; I could not hear from you, but now-I want it 
changed.' After that Mr. Parrish came, and Jane said, 'Don't change 
the will, and I will give William a lot on the hill'; deceased could not 
get the will, because his wife had locked it up ;  Jane, the wife, said, 'If 
I go away, you children will throw me out of the house'; father told 
me after Christmas that Jane treated him like a dog; she was drunk 
at that time; I ran away because stepmother treated me bad in  1886." 

William Rogin: '(Deceased told me that the will did not satisfy him; 
that he made it to keep peace and on account of his wife; that he wanted 
to see Howard and was going to have it altered; Jane then had tooth- 
ache." 

J .  W. G r a h a m  for caveators. 
C.  D. T u r n e r  for propounders. 

MACRAE, J. The following is the issue presented to the jury: "Is 
the paper-writing, or any part of same, propounded for probate, and 
if so, what part, the last will and testament of Augustus E. Allison, 
deceased 2" 

The propounders rested after proving the formal exeoution of the i11- 
strument, which was not controverted. The ground upon which the 
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validity of this instrument as a will was impeached, was "that its 
execution was procured by the undue iufluence of Jane Allison, alias 
Jane Wheaton, and the said Augustus Allison was prerented by the con- 
duct and threats and undue influence of said Jane Wheaton from alter- 

ing and canceling said paper, as he desired and intended to do." 
(203) The caveators examined several witnesses offered in support 

of their contention, and, haring closed, "his Honor stated that 
if the jury should set aside the will on the testimony, the court would 
be compelled to set the verdict aside, and in  order that the caveators 
may have full benefit of the exception, the court will charge the jury 
that the proof is not sufficient to go to the jury. The caveators ask to 
have the jury pass upon the matter anyway, and the court again says: 
'Well, gentlemen, you may do so if you choose, but you have the views 
of the court.' " Thereupon the propounders called additional mit- 
nesses. 

We hare carefully examined all the testimony, as reported in the case 
on appeal, and we concur in the opinion expressed by his Honor when 
the careators closed. I t  was a useless consumption of time and protrac- 
tion of the trial by the propounders to have introduced further testi- 
niony, and we can see nothing in the additional evidence offered, on both 
sides, ~vhich would have changed the view already expressed by his 
Honor. The testimony is voluminous and extended, and no good pur- 
pose would- be subser~~ed by setting it out here; but there was no testi- 
mony which in itself tended to establish the fact either of threats or of 
undue influence. The counsel for the propounders, however, presented 
no request in IT-riting for a special instruction to that effect, though 
he seems t o  hare made it orally at the close of the caveator's testimony 
and again cluring his argument. 

Section 415 of The Code provides that "counsel praying of the judge 
i~lstructio~is to the jury, shall put their requests in writing, entitled 
of the cause, and sign them; otherwise the judge may disregard them." 

The authorities on the subject are so numerous that we will cite 
only the last cases, S. I ! .  fIorton, 100 N. C., 443, and Posey 1.. Patton, 
109 N. C., 455. 

There are sereral cxceptioizs to the charge of his EIonor, all of which 
but the one me shall notice hereafter are without merit, and indeed were 

not relied upon in this Court. His Honor instructed the jury, 
(204) among other things: "If the jury believe that the will was 

executed by the deceased in his lifetime, a man capable of mak- 
ing a will, that is, of sound mind and disposing memory, and the same 
was witnessed by James Norwood and Calvin E .  Parrish, who signed 
the same as witnesses at the request and by the direction of the deceased 
and in his presence, then the court charges you that this is the last 

12G 



\ 

K. C.] S E P T E N B E R  T E R N ,  1892. 

will and testament of Augustus E. Allison, the deceased, unless the 
caveators have shown you from the evidence that the will was procured 
by the undue influence and conduct the witness, Jane Allison, exercised 
over the deceased.'' To this the propounders except. 

By section 412, sub-section 3 of The Code, it is provided: "If there 
shall be error, either in the refusal of the judge to grant a prayer for 
instructions, or in  granting a prayer, or in  his instructions generally, 
the same shall be deemed excepted to without the filing of any formal 
objections." This section is not to be construed to permit an exception 
to be taken for the first time in  the Supreme Court, but it is sufficient 
if set out in appellant's case on appeal, although the proper method 
of taking advantage of it is to assign error on a motion for a new trial. 
Clark's Code, 2 Ed., p. 382. Here we find an exception noted and an 
assignment of error in this particular; and we hold the exception well 
taken, although the propounders could not take advantage of the re- 
fusal of his Honor to give the instruction asked, because it was not in 
n-riting, as required by the statute. 

The error in the charge is in leaving it to the jury to decide whether' 
the careators had shown from the evidence that the will u7as procured 
by the undue influence and conduct of the witness, Jane Allison, exer- 
cised over the deceased, when there was no evidence to go to the jury 
to enable them to find such to be the fact. I f  there had been any evi- 
dence, however slight, it would have been the duty of ,his Honor to sub- 
mit i t  to the jury, and if they should have found against its weight, 
it would have been in his discretion to have set the verdict aside ; 
but that province does not belong to this Court, and we could (205) 
not have disturbed it. 

The evidence in this case was not sufficient to raise a conjecture. and 
mas an insufficient foundation for a verdict, and therefore was no evi- 
dence to be left to the jury. 8. v. Vinson, 63 N. C., 335. 

Although it was not error to refrain from giving instructions, unless 
they are asked, yet care must be taken when the judge thinks proper, 
of his own motion, or at the party's, to give them, that they be not in 
themselves erroneous, or so framed as to mislead the jury. Bynum 7;. 

Bynum, 33 K. C., 632; Burton v. R. R., 84 N. C., 192. 
SEW TRIAL. Error. 

Cited: Linebarger v. Linebarger, 143 N. C., 238; In re Fozuler, 159 
N. C., 208. 



I N  THE SUPREME COURT. [Ill 

JUDITH W. HARRISON ET BL. v. T. L. HARGROVE ET AL. 

Bnlclzelor u~zd D e r e r e r u  ( b y  b ~ i e f j  for pe t i t ioners .  
E. C.  Smith c o n t m .  

PER CURIAM : MTe have carefully examined t h e  petition filed i n  th i s  
case, as  well as  t h e  learned-brief  of t h e  counsel f o r  t h e  petitioners. 
Upon  due  consideration, our  conclusion is  that t h e  judgment heretofore 
rendered should not be disturbed. As  t h e  opiliion of the  Court ful ly  
sets f o r t h  our  ~ - i e ~ m ,  i t  is  needless t o  repeat then1 i n  disposing of the 
present proceeding. 

PETITION DERIED. 

(206) 
WILLIAM A. BARBER v. WILLIAM H. BUFFALOE. 

A s s i g n m e n t  in  F r a u d  of Creditors-Exemptions-Evidence- 
F m u d u l e d  I n t e n t .  

1. The reservation of exemptions allowed by law in a deed of assignment 
is no evidence of a fraudulent intent. 

2. Employing an attorney who resides at  some distance, and in another 
county, to draw the deed of assignment, and making a provision therein 
authorizing public or private sale for cash, are not circumstances of 
fraud. 

3. In an action by the assignee, under a deed of assignment for the posses- 
sion of certain articles conveyed and described therein, in the possession 
of a constable under execution, it appeared that  the assignment. which 
preferred one creditor, was made after summons served and promise 
made to pay some of the debts on a day certain, and immediately after 
such service and promise the assignee sent some distance to another 
county and procured an attorney to write the assignment in  great haste, 
and in the night, and the same was in  like manner recorded: Held. (1) 
that these circumstances are not inconsistent with an honest intent; 
(2 )  that  such haste and secrecy might well have been in the interest of 
the preferred creditor; ( 3 )  that, it appearing further, by the assignor's 
testimony, that his intent was not fraudulent, the court erred in not giv- 
ing the instruction asked, "that there was no sufficient evidence to go to 
the jury that the plaintiff was not the owner of the property described 
in the complaint." 

MACRAE, J., dissenting. 

APPEAL a t  September Term,  1898, of NORTHANPTOK, f r o m  B r o w n ,  J. 
T h e  debtor, J. C. Lassiter, assigned h i s  stqck of goods a n d  m a n -  other  
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articles of personal property, subject to his exemption "to be set apart 
to him in the manner provided by law," and also all his notes and other 
evidences of debt, to the plaintiff as trustee, with power to sell publicly 
and privately and apply the proceeds as they might arise from sales and 
collections: first, to the payment of the costs incident to the execution 
of the trust and five per cent as the commissions of the trustee; 
second, to the discharge of the residue of a debt due to a particu- '(207) 
lar creditor for borrowed money remaining unpaid after the sale 
of a tract of land already conveyed to such creditor to secure the same 
debt; and thirdly, any residue left after paying the personal property 
exemption, costs and conlmissions pro rutu in satisfaction of all other 
outstanding debts. 

The defendant Buffaloe served summons in two actions, brought by 
one Augustus Wright, on Lassiter, Saturday, 7 December, 1859, and 
obtained judgment the same'day, but he did not place execution in the 
defendant till 11 December, 1889. On Saturday. when defendant served " ,  
summons, Lassiter told him, if defendant's testimony is to be believed, 
that he would come to Jackson on the following Thursday, would see 
Mr. Peebles, counsel for Wright, and make arrangements to pay the 
debt. But on Saturday night one Riddick was sent by Lassiter, for 
whom he was then acting as clerk, eighteen miles to bring a lawyer 
from Scotland Neck (Jackson, the county seat, being only fourteen 
miles from his home). The attorney arrved at Lassiter's house on 
Sunday morning, and at 1 o'clock on Monday morning wrote the as- 
signment, which was taken to Jackson by Riddick, who was accorn- 
panied by plaintiff, so early that it was necessary to arouse the clerk 
and register of deeds in order ot have the  assignment proved and 
registered. Riddick and Barber returned to the store in about two 
hours, and the latter took possession of the property conveyed, on the 
same day, Monday. Four days later, the defendant, as constable, levied 
the execution in  favor of Wright on the unsold goods in the store and - - 
seized them. Lassiter testified, among other things not material, as 
follows: "I made the deed in trust to pay the creditors named in the 
trust, not to cut out Augustus Wright. I wanted to prefer Norman & 
Emmett, because I owed them borrowed money, and I put all other 
creditors on equality." The defendant, as an officer, levied the exe- 
cutions placed in his hands on the day he received them (11 
March, 1889), on the stock of goods, and the plaintiff, as trustee (208) 
named in the deed of trust, brought the action to recorer them. 

Upon the testimony, of which the foregoing summary sets forth all 
that is material, the plaintiff asked the following instructions: ('That 
there is no sufficient evidence to go to the jury that the plaintiff is not 
the owner of the property described in the complaint.'' The request 
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was refused, and the plaintiff excepted. Verdict and judgment for 
defendant. Plaintiff appeals, and assigns as error the refusal to give 
the instruction asked. 

R. 0. B u y t o n  for pluinfi l f f .  
S .  F .  X o r d e c a i  for d e f e n d a n t .  

A 1 ~ ~ ~ ~ ,  J. The testimony of Lassiter as to his intent was not con- 
tradicted, unless the circumstances, shown by him and other witnesses, 
were badges of fraud to be submitted to the jury as tending to prove 
a purpose on his part to hinder, delay or defeat other creditors. The 
fact that the goods were in  express terms assigned "subject to his per- 
sonal property exemption to be set apart to him in  the manner pre- 
scribed by law," is no evidence of a fraudulent intent whatever, and it 
would be error to submit the fact to the jury as tending to show such 
purpose. E i g e n b r u n  z.. S m i t h ,  98 N.  C., 207; B o b b i t t  c. Roclzoell, 105 
K. C., 244. The circumstances that the deed clothes the plaintiff, as 
trustee, 117ith power to sell for cash, either publicly or privately, is not 
inconsistent with perfect good faith, and is not a badge of fraud to be 
considered by the jury as bearing upon the intent. B o b b i t t  v. R o d w e l l ,  
supra .  The employment of a lawyer who lived outside of Northampton 

County and eighteen miles from the debtor's residence, while 
(209) the courthouse was distant only fourteen miles, was not a cir- 

cumstance to be left-to the jury as tending to show the intent. 
I t  is not necessary to adduce authority in support of the proposition that 
the court could not leave the jury at liberty by express instruction to 
infer fraudulent intent from the fact of employing counsel living out- 
side of the debtor's county, or more remote from his home than the 
courthouse of his county. But after telling the defendant when he 
served the summons on him in two cases on Saturday morning about 
10 o'clock, to qay.to N r .  Peebles (counsel for the creditors suing) that 
he mould "come up on the next Thursday and try to make arrange- 
ments," the debtor sent his clerk on the same erenillg to Scotland Neck 
for his ovin counsel (Mr. Dunn),  xvho arrived on Sunday morning, 
and, after waiting for the Sabbath to pass, wrote, at 1 o'clock Monday 
morning, the assignment which, upon being duly executed, was sent 
by his clerk Riddick, accompanied by the plaintiff, to Jackson, where 
they aroused the clerk and register of deeds from their slumbers in 
order to prove the assignment and cause it to be registered. The main 
question, therefore, is whether the conduct of the debtor, in  making 
all of these arrangements to expedite the execution and registration 
of the deed, was sufficient of itself to go to the jury as eridence of 
fraudulent purpose to hinder, delay or defeat the creditors, other than 
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Norman & Everitt. I t  must be remembered that Lassiter had pre- 
viously mortgaged a tract of land to secure the debt due to Norman & 
Ereritt, and in the assignment, after preferring them as to any balance 
due over and abore the sum realized by selling the land, had provided 
for the payment pro rata of all other debts owing by him, whether 
mentioned therein or not. So that the only practical effect of his haste 
in  the preparation, execution and recordi& of the deed, was to give 
Norman 8: Everitt a lien upon the goods before the other creditor, 
Wright, could thwart his purpose by seizing them. The law recognizes 
the debtor's right to prefer, by assignment, duly registered, one 
or more creditors over all others up to the very moment when (210) 
a superior lien is acquired by seizure under execution. The 
facts in  this case, in any aspect, show that the debtor has but exercised 
the p r i d e g e  which is universally according to him in this State. 
Guggefiheimer v. Brookfield, 190 N.  C., 232; Hofner v. Irwin,  23 N. C., 
496. 

Waite, on Fraudulent Conveyances, sec. 390, in note, says: "The 
right of a debtor under the rules of the common law to devote his whole 
estate to the satisfaction of the claims of particular creditors, results 
from the absolute ownership which every man claims orer that which 
is his own. I t  makes no difference that the creditor and debtor both 
knew that the effect of the application of the insolvent's estate to the 
satisfaction of the particular claim, would be to deprive other creditors 
of the power to reach the debtor's property by legal process or enforce 
the satisfaction of their claims. I f  there is no secret trust agreed upon 
between t h e  debtor and creditor in favor of the former, the transaction 
is a valid one at  common law." If the debtor makes choice of creditors, 
merely, without contriving that any other particular creditor or class 
of creditors shall never be paid, or shall be delayed, hindered or em- 
barrassed in the enforcement of their demands, he exercises a right 
accorded to him by law. Bump. Fraud. Con., p. 223. "A preference 
may be given," says Bump., p. 218, "and received for the express pur- 
pose of defeating an execution, for the mere intent to defeat an execu- 
tion does not of itself constitute fraud. This is not delaying or hinder- 
ing within the meaning of the statute. I t  does not deprive other credi- 
tors of any legal right, for they have no right to a priority. I t  is a 
race in  which it is impossible for everyone to be foremost. He  who 
has the advantage, whether he gets it by the preference of the debtor 
or by his own superior vigilance, or by both causes combined, is en- 
titled to what he wins, provided he takes no more than his honest 
due." 

I f  Wright had actually obtained judgment and caused execu- 
tion to issue, the mere preference of another creditor after that, (211) 
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though the assignment was executed in the night time, was not fraudu- 
lent, if there was no purpose to defeat the collection of Wright's claim, 
except in so far  as such a result was necessarily incidental to the prefer- 
ence. 

The creditor, represented by the defendant, is not attacking for fraud 
a conreyance of the property to another, or in  trust for the exclusive 
benefit of others, but an  assignment under which he (Augustus Wright) 
with all creditors, other than the preferred firm, is to share as a benefi- 
ciary in proportion to the amounts of their respective claims. If the 
debtor's right to prefer by assignnient can be exercised in favor of any 
one debt up to the very moment when a lien is acquired by some other . 
creditor, have the courts power to restrict this privilege, of which the 
Legislature has refused to deprix-e debtors since the repeal of the stay 
l a m ,  by arbitrarily declaring that if arrangements are made on Satur- 
day night, and after suit brought on S a t u d a y  morning, for its exercise 
before'daylight on Monday morning, the jury may be left to draw 
a distinction more subtle than any of the diversities of Lord Coke, or 
the refinements of medieval metaphysicians between knowingly pre- 
ferring a given claim on the day before suit is brought, and the exer- 
cise of the same right which the Legislature persistently refuses to take 
from him, on Nonday morning before daylight? Assignments are 
usnally made by men who are not able or not willing to meet their 
obligations and perform their promises, and i t  would seem not simply 
paradoxical, but absolutely absurd to assert for a debtor, who assigns 
because of failure to keep his promises, the unqualified power to create 
a superior lien on his property in favor of any given creditor up to 
the moment of docketing a judgment, and a t  the same time claim 
for the creditor the right to appeal to a jury to set aside the deed giving 

the preference because the suit had been brought (not judgment 
(212)  entered) before i t s  execution, and because he had superadded a 

vague promise to make arrangements on a given day to his 
already broken agreement to pay at maturity. Bump. F. C., 218. If 
the last false promise is a circumstance to be considered at all, then 
the failure to meet his obligation to each creditor, as debts fall due, 
can be arrayed in solid phalanx to show that his intent was to defraud. 
Lam is founded upon reason, and it would he not only sticking in the 
bark to attempt to follow such a nice refinement, but mould lead to a 
contradiction of another well settled and important principle, often 
called in aid to determine a question of motive or purpose. A person 
is always presumed to intend the natural, much more the inevitable, 
consequences of his own act, and if the only purpose was to prefer 
Norman & Everitt eren to the extent of appropriating all of the assets, 
if necessary, to the payment of that debt, such a consequence might 
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reasonably and naturally be expected to result from the exercise of the 
power to prefer. The debtor testified that his whole purpose was to 
discharge the debt to Sorman  & Everitt, which is conceded to be a 
bona fide claim, and not to hinder, delay or defeat the claim of Wright, 
or of any other creditor. Are the circumstances relied on such as should 
be submitted as testimony tending to contradict him? There is no 
expression in  the pssignment which shows it to be fraudulent in law, 
or which raises a presumption of bad faith in its execution, or which 
gires rise to such a suspicion of fraud as may be rightfully considered 
by the jury upon an issue involving the question. The extreme limit 
to which this Court has gone in subordinating the right of preference 
to the requirement of goid faith imposed b y  s ta tute  (The code, see. 
1545), mas in Savage v. Knight, 92 N. C., 493. But the complaining 
creditor in that case (Savage, Son & Co.) was not provided for at all in 
any class; whereas all other creditors mere to share equally in any 
assets remaining after discharging the residue of the debt due 
Norman & Everitt, Bump. F. C., p. 224. Another marked dis- (213) 
tinction between the two cases, grows out of the fact that while , - 
the denial by Lassiter of any intent but that to prefer, which was not 
unlawful (Hafner v. Irwin, 23 N. C., 496; Lee v. Plannagan, 42 N. C., 
471), is not contradicted, it appeared there that one of the cestuis que 
frusf declared in presence of the assignor, with the assent of the latter, 
that the actual purpose of both in making the apignment was to defeat 
the collection of the claim of Savage, Son & Co. 

I n  Noore v. Hinnant, 89 N. C., 455, the question presented was, 
whether there was upon the face of the deed anything so suggestive of 
fraud as to raise a question for the jury, and the main point in several 
other cases was precisely the same. Bobbit v. Rodwell, 105 N. C., 
244, and cases cited; Phifer v. Erwin, 100 IT. 'C., 59. I t  is a well 
settled principle that 'a voiuntary assignment, not upon its face fraudu- 
lent in law, and containing no provision which raises a presumption 
of fraud in its execution, may nevertheless be subject to attack before 
the jury because of some provision in the deed looking to the benefit 
of the debtor and to the detriment of the creditor. and where no in- 
ference of bad faith may be drawn from the instrument itself by testi- 
mony dehors. But the authorities already cited, and many others that 
might be adduced, fully sustain the position that the mere exercise of 
the right of preference in an assignment is not sufficient of itself to go 
to the jury in  support of the contention that it was executed for a 
fraudulent purpose. I t  would seem equally clear that the right of 
preferring creditors, if it exists at  all, carries with it, as incidental to 
its proper exercise, the further right, without giving rise to suspicion, 
to secure the services of counsel living inside or outside of the county, 



I 

I N  T H E  SUPREME COURT. 

and to execute the deed at any hour in the day or night, certainly 
f~vhere all creditors, including those m7ho attack the deed, come in pro 
ruta after the satisfaction of one debt that is preferred. The failure 

to examine Barber raises no presumption of fraud. I t  does 
(214) not appear that he was actually present at the time of the execu- 

tion, though he accompanied Riddick to Jackson very early in 
the morning. But had he been present, the plaintiff e as not bound to 
examine all of the witnesses present to rebut any inference which the law 
mould draw against him for withholding testimony, eIren had i t  been a 
secret transaction exclusively between relatives. The testimony of Las- 
siter that he executed the deed for no purpose other than to give a pref- 
erence to Norman & Everitt, was ample to destroy a presumption, if, 
in fact, any could have arisen, when the deed was drawn, not in the 
presence of the family or parties only, but by his counsel, an attorney 
of high standing. Helms T. Green, 105 N .  C., 251. The fact that 
Lassiter ~ ~ i s h e d  to give a superior lien to Norman &. Everitt over 
Wright, before the latter could obtain his judgment and cause execution 
to issue, and that with that end in  view he and his attorney prepared 
the assignment soon after midnight, is not evidence of fraud for the 
jury, the claim of the complaining creditor not being left out entirely, 
as in Sarage v.  Knight, supra, but standing on a footing with all other 
debts. There is no testimony that should go to the jury as evidence of 
the intent except the deed itself and the testimony of Lassiter, and the 
judge should have told the jury that there was nothing upon the face 
of the instrument to show a fraudulent ~3urpose. We conclude, therr- 
fore, that in refusing the instruction asked there mas 

ERROR. 

Cited: Rouse v. Bowers, post, 364; Wolf v. Arthur, 112 N. C., 693; 
Davis v. Smith, 113 N. C., 100; Barber v. Bufaloe, 114 N. C., 228; 
X. c., 122 N. C., 129, 133;  Royster v. Xtalli~zgs, 124 S. C., 65. 

(215) 
ELLEN E. HOOD v. ROBERT B. SUDDERTH. 

Seduction-A~rest and Bail-Party in  Interest-Feigned Issues- 
Consfitution-Code-Breach of Promise-Fraz~d-Deceit. 

1. An action for seduction may now be brought by the woman seduced. 

2. An order for the arrest of the defendant may be granted in such action. 

3.  "Feigned issues" being abolished by the Constitution, the woman, when 
of age, and not her father, is the real party in interest. 
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4. When the complaint in setting forth a breach of promise to marry shows 
facts sufficient to make out a case of seduction, the action may be treated 
as one for seduction. 

5,. Seduction is such an injury to "person or character" as authorizes arrest 
under section 291 of The Code; and involves also "fraud" and "deceit," 
ex vi termini. 

SHEPHERD, J., dissenting. 

ACTION begun i11 CALDWELL, and heard by Graves, J., at Chambers, 
on motion to vacate order of arrest. 

I t  is alleged in  the complairit that the plaintiff, being an inmate 
of the home of the defendant, and a dependent and employee of his 
mother, was seduced by the defendant under ~ r o m i s e  of marriage. I t  
is alleged that the defendant and plaintiff, being engaged to be mar- 
ried to each other, the former repeatedly solicited sexual intercourse, 
saying that they would soon be married; that it would make no differ- 
ence and would be no harm; which solicitations the plaintiff repulsed, 
but that after repeated solicitations her resistance was overcome, and 
"about the first of April, 1891, upon his urgently begging her to submit 
to him, saying that in  a short time they would be man and wife, and 
they were already as good as married, she did submit to his embraces, 
fully trusting to his most solemn declaration that he would marry 
her in  a month from that time, 'before anybody would ever find 
out anything,' as defendant solemnly promised and declared; (216) 
that fully believing and trusting in the honor and faith of the 
defendant that he would marry her in a month, she allowed the inter- 
course between them to go on for three or four weeks, until i t  became 
evident to her that she was most probably with child, which fact she 
communicated to defendant, and begged him to save her from shame 
and ruin, as he had promised to do,') whereupon defendant appointed 
24 May, 1891, for the marriage, and procured the marriage license, 
but subsequently left the county and refused to marry her. I t  is fur- 
ther alleged that ('by reason of the belief she had in his honor and 
good faith, and because of his contract and agreement to marry her at 
an early date, she was seduced, and as a' consequence of such seduction, 
is now pregnant, and will in due time become the mother of a child of 
which the defendant is the father. And that by reason of his for- 
saking and abandoning her, and refusing to marry her as he contracted 
to do, and solemnly promised to do, she has been put to great distress 
and suffering-suffering mental anguish and bodily pain-and bring- 
ing sorrow and distress upon herself and her family, and in conse- 
quence of which she has been greatly damaged." 
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I n  the affidavit it is set forth "that the said Robert Sudderth did, 
under promise of marriage, seduce and lead her astray, in consequence 
of wliich she is about to become the mother of a child of which he is the 
father, and that he refuses to comply ~ ~ i t h  his agreement and contract.': 
The defendant moved before the clerk to set aside the order of arrest 
which had been issued in this case, and that he be discharged from 
custody on the ground : 

1. That the facts stated in the coniplairt filed in this cause, and in 
the affidavit also filed herein, do not elltitle the plaintiff to have the 

defendant arrested, and do not justify an order for the arrest 
(217) of this defendant. 

2. That this being an action for damages for breach of con- 
tract of marriage, the order of arrest ITas improvidently granted and 
should be vacated. 

3. That this is not one of those cases where an order for the arrest 
of the defendant could be granted. 

The motion was refused by the clerk, and defendant appealed. On 
hearing the appeal, his Honor, Graves, J., affirmed the ruling of the 
clerk, and the defendant appealed to this Court. 

Edwund Jones for plaintif. 
S. J. Ervin for defendant. 

CLARK, J. The Code, sec. 291  (4),  provides that defendant may 
be arrested in a civil action when he "has been guilty of a fraud in in- 
curring the obligation for which the action is brought," or "when the 
action is brought to recover damages for fraud and deceit." 

I f  the allegations are taken to be true (and they must be for the 
purposes of this motion), the defendant, by false and fraudulent rep- 
resentations as to the nature and consequences of the act he solicited, 
and by means of undue influence, taking advantage of the position of 
the plaintiff as his affianced wife, the trust and confidence thereby ob- 
tained, and her absence from her relatives and friends and natural 
protectors,, and her isolation in his home and dependent position there, 
inflicted this gross wrong and outrage upon her, and thereafter aban- 
doned her, leaving his home for a distant place and refusing to marry 
her. Taking the allegations to be true, it needs no argument or citation 
of opinions of other courts to show that the defendant has wronged 
the plaintiff, and that in accomplishing his purpose he has been guilty 
of "fraud and deceit." The word seduction ez vi termini, imports as 

much. 
(218) Indeed, Laws 1885, ch. 248, makes it a felony. To procure 

gratification of his lust, the defendant has taken advantage of a 
dependent girl, ~iola ted the laws of hospitality, and by false representa- 
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tions and undue influence inflicted a wrong upon the plaintiff. Surely 
this mas a tort committed by '(fraud and deceit," and an action lies to re- 
cover damages for the same. The injury to the woman's character is 
irreparable, and the procuring her to be with child might well, under 
such circumstances of fraud, be held an injury to her person. I f  so, 
the defendant's arrest would have been warranted also under the first 
sub-section of 'The Code, sec. 291, which authorizes arrest "where the 
action is for injury to person or character." 

I t  would seem that it must be so, since i t  is held in H o o v e r  v. Palmer, 
80 N. C., 313, that "the seduction of the daughter is an injury to the 
person of the father" within the meaning of this section. I f  that is so, 
it would be difficult to see why, when the action is brought by the woman 
herself, who alleges that she was seduced by the fraud, deceit and undue 
influence of the defendant, and made pregnant by him and her character 
ruined, there is not injury to her person as much so as there would 
have been to the person of her father if he had brought the action, as 
he might have done formerly, even when the daughter was of full age, 
if living with him. 

This would seem beyond question. But in addition, under the letter 
and spirit of the present, Constitution and system of procedure, this 
action could be brought by the woman herself, not merely for the 
"fraud and deceit," but for the wrong known as seduction, and the de- 
fendant arrested under sub-section 2, section 291, of The Code. I t  is 
true that at common law an action for seduction could technically only 
be brought by a father, master or employer, and that damages were 
alleged per p o d  servitium amisit, for value of services lost, and this, 
though in fact no services were lost, and even when the woman 
~ 7 a s  of full age and the fathel: was not entitled to recover her serv- (219) 
ices of anyone else. I t  was well understood that this was a mere 
fiction, and that damages were awarded really for the wrong and in- 
jury done her. Indeed, damages were always allowed out of propor- 
tion to any possible estimate of the value of services, and even when 
no services were lost, as when there was no pregnancy. I n  fact, the 
highest damages were often awarded precisely in those cases where the 
woman, by her social position, was not expected to render any services 
of value to the father or master or other plaintiff. The Code, see. 177, 
having provided that an action should be brought by the real party in 
interest, it should be beyond controversy that where an action is for 
seduction of a woman of full age, she, and not the father, is the proper 
one to bring the action. The Constitution, Art. IT, sec. 1, provides that 
"feigned issues" should be abolished. To give this constitutional pro- 
vision its common sense construction, it would seem that the "feigned 
issue" in actions for seduction, of a loss of services and for damages 
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based thereon, was abolished, and the action should and does rest ox 
the true issue of damages for the wrong done. For centuries damages 
have been awarded on that basis, and a more transparent fiction than 
that the action of seduction is for the ralue of serrices was not know-n 
to the law. As just said, in many cases no services were lost, or they 
were without ralue, and sometimes the nominal plaintiff had no right 
to claim them. While ordinarily, at conzmon law, an 'action for se- 
duction could not be brought by the woman, there are instances iu 
which it has been allowed: Hutchinaon v. Horn, 1 I d ,  363 (50 Am. 
Dec., 470) ; Smifh c. Richards, 20 Conn., 232; and in many states the 
right of action has been expressly given to the woman by statute. 
3 Laws, Rights & Rem., see. 1112. The right of action was denied to 
the woman at common law on the illogical ground (as it seemed to 
many eminent writers and judges) that the woman consented, bnt con- 

sent procured by fraud is not consent. Indeed, seduction is de- 
(220) fined to be "the wrong of inducing a female to consent to m- 

lawful sexual intercourse by enticements and persuasions ouer- 
conling her reluctance and scruples." Abb. L a 7 ~  Dict. E~ren upon 
an indictment for the offense, the consent of the monian is no defense, 
because the fraud in procuring such consent is the gist of the crime, 
especially when obtained under promise of marriage. State v. Horton, 
100 N. C., 443; 2 Whart. Cr. Law, 1758, 1739. Formerly the actior~ 
of ejectment was nominally between tenants. Really it mas for the 
title and possession of the land between those claiming to own it. By 
rirtue of the Constitution abolishing "feigned issues," and The Code 
requirement that the action should be brought by the party in in- 
terest, the action is now so brought. So, when damages for the seduc- 
tion of a woman of full age were sought to.be recovered, the action was 
nominally by the father upon the fiction that he had lost his daughter's 
services, when in fact he- was not entitled to them, and need not give 
in  any evidence tending even to show that they were worth the amount 
given by the jury. The real party in interest was the female who had 
been seduced and deceived, and the real issues were as to whether 
she had been really seduced, and the amount of damages the jury should 
award as compensation for the injury done her and as punishment 
against the wrongdoer. I n  ~McClure v. IViller, 11 N .  C., 133, Taylor, 
C. J., says of this action: "It is in substance for a wrong done to the 
person of the child, the loss of services is, in most cases, purely 
imaginary," and that "it is characterized by the sensible writer as one 
of the yuaintest fictions in the world." Though, as the law then stood, 
the court properly held that the action, "being an action to recover 
vindictive damages abated on the death of the father." I n  Kinney v. 
Laughenour, 89 X. C., 365, Xerrimon, J., says that the requirement 
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that the action must be brought by the father for loss of service is 
"a fiction of the law," and it is again styled by the Court "a 
fiction of the law" in Young v.  Telegraph Co., 107 X. C., 370 (221) 
(384). Being "a fiction of the law" i t  has been swept away 
equally with the fictitious proceedings in  ejectment and all other fic- 
tions. The plaintiff being of age, is the real party in interest. She 
is the only one who now could maintain the action. The father cer- 
tainly cannot. He  (if indeed he be living) has not lost his daughter's 
services, for she was of age. The common law fiction was ingeniously 
imagined; it served its purpose; it had its day; but it has been swept 
away by the plain straightforward enactment of the Constitution, 
which, applying business methods to legal procedure, has "relegated 
to the rear" the antiquated fiction which: had served only to make it 
ridiculous in the eyes of a practical age. The action of seduction re- 
mains unaltered in  any essential, but it is an actino'to recover damages 
for the tort. This cause of action certainly has not been abolished, 
and where the woman is of age i t  must be brought by her as the "real 
party in  interest.'' I n  Harlcey v. Houston, 65 B. C., 137, the Court 
held that these provisions of the Constitution and The Code had 
abolished the fictitious proceedings in ejectment with its leases and re- 
leases, casual ejectors, John Does and Richard Roes. What reason can 
be given that they did not abolish equally the fiction of "lost services" 
in an action for seduction which henceforward became, upon a "plain 
statement of the facts constituting a cause of action" in legal con- 
struction, an action for exemplary damages? I t  would be singular, 
to say the least, to retain the fiction that the action is based on the loss 
of serl-ices and not for the wrong itself, when the Legislature has made 
the conduct complained of a felony. 

I f  weight is to be given to what may be deemed a legislative con- 
struction of the provisions in  regard to arrest and bail, it may be noted 
that when the Court held in Xoore v. ~l/lullen, 77 N. C., 327 (where the 
plaintiff was the woman herself), that arrest and bail would not 
apply to an action for "breach of promise of marriage," the (222) 
next Legislature struck out those words in section 291 ( 2 ) ,  and 
inserted "seduction," which seems a legislative construction that where 
a woman should sue for the seduction, instead of a mere breach of 
promise, an arrest would lie. I11 that case (~Tfoore v.  ~Vullen) the 
Court had intimated that if there was an allegation of "fraud in at- 
tempting to evade performance" of the contract, or that "the defend- 
ant, by means of the promise to marry, seduced the plaintiff and at- 
tempted to abandon her," the arrest might lie, and this has been held 
in  Shelzun's case, 25 Mich., 145, and Perry v. Orr, 35 N. J. I,., 295. 

I t  is true that the complaint may be construed as an action for breach 
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of promise to marry, with the aggravation of seduction. But it may 
also with equal justice be construed as an ac'tlon for damages for 
"fraud and deceit," or for "injury to character and person," or also 
for '(seduction." This being so, the plaintiff was entitled to ana relief 
jutified by the complaint and proofs, whether demanded i11 the prayer 
for relief or not. Knight c. Houglztaling, 85 N .  C., 17;  J o n e s  2'. V i a l ,  
82 N .  C., 232; Noore  v. Cameron, 93 N.  C., 51 ; Lumber  Co. v. M'allnce, 
93 N .  C., 22 ; Noore  v .  Nowell ,  94 N. C., 265, and numerous other cases. 
I f  the complaint may be construed either as an action in tort or in  con- 
tract, the plaintiff may elect. Lewis G. R. R., 95 S. C., 179 ;  Xtokes v. 
Taylor ,  104 N. C., 394; Purcell v. R. R., 108 X. C., 422;  CrciXer I>. 
R. R., 36 Ttris., 657, and cases there cited. 

The facts stated in the affidavit present a case which authorized an 
order to issue for the arrest of the defendant, and in refusing to vacate 
the order, the court below committed no error. 

XFFIRXED. 

MACRAE, J. I concur in the conclusion amired at. 

(223) SHEPHERD, J., dissenting: I an1 unable to agree vi th  my 
brethren that an order of arrest can be made in the present case. 

The action is brought upon a breach of promise of marriage, aud i t  is 
well settled that in such an action the defendant cannot be arrested. 
Xoore  21. ,Iftdlen, 77 K. C., 32.1. The plaintiff, howerer, alleges that 
"by reason of the belief she had in his (the defendant's) honor and 
good faith and because of his contract and agreement to marry her at 
an early day, she was seduced," etc. Under the liberal comtrnction 
now given to pleadings, we may treat this as an action for seduction, 
but as it is conceded that at common law such an action cannot be prose- 
cuted by the woman, it is first insisted, in order to sustain the order of 
arrest, that it is not an action for seduction, but for '(fraud or deceit," 
or an "injury to the person," within the proTisions of The Code, sec. 
291. NOT, it is true that a defendant may be arrested in such actions, 
but n~hen the facts constituting the actionable injury consist in that 
species of fraud or deceit or injury to the person known as "~eduction,~' 
it is difficult to understand horn this latter specific and well defined cause 
of action can, for the purpose of meeting the exigencies of some "hard 
case," be resolved into its constituent elements, and each of these made 
independent actionable injuries entirely relieved of those incidents x-hich 
invariably attend the peculiar cause of action of which they are com- 
ponent parts. I am very sure that the language referred to is confined 
to ordinary actions of fraud or deceit, etc., and that it has no applica- 
tion to those facts ~vhich constitute a cause of action for seduction. I f  

140  



K. C.] S E P T E X B E R  TERM, 1892. 

this be not so, it is hard to explain the presence of the word "seduction" 
in the same statute. I f  the facts amounting to seduction are compre- 
hended in  the said language, why, it may be asked, was a particular 
provision made for the arrest of the defendant in an action for seduc- 
t ion? This, I think, is entirely conclusive of the question. I 
am, therefore, of the opinion that this action for the purpose (224) 
of the motion for arrest, must be considered as an action for se- 
duction alone and governed by the law applicable thereto. To hold 
otherwise would, i t  seems to me, result in iqextricable uncertainty and 
confusion. 

I t  is a well settled rule in the interpretation of statutes, that where 
words of definite signification are used, "and there is no intention 
manifest that they are to be taken in a different sense, they are to be 
deemed employed in their known and defined common law meaning." 
Sutherland on Statute Construction, see. 291; Adams v. Turre.iztine, 30 
S. C., 147. 

I t  has also been settled by a number of decisions that the Code of 
Civil Procedure did not have the effect of conferring any cause of 
action that did not previously exist, but that it was simply what it pur- 
ported to be, a method of procedure only. As was said by Pearson, 
C. J., in Lee v. Pearce, 68 N.  C., 76, the present Constitution and sub- 
sequent legislation "affects only mode of procedure and leaves the 
principles of law and equity intact. . . . I n  other words, the prin- 
ciples.of both systems are preserved, the only change being that these 
principles are applied and acted on in one court and in  one mode of 
procedure." See also, Katzenstein v. R. R., 84 5. C., 688. 

I n  the light of these principles, it would seem clear that wh$n the 
statute used the words "In an acton . . . for seducton" (The Code, 
see. 291), it referred to that action as it existed at common law. I f  
it were otherwise, it is difficult to account for the several actions which 
have been brought in  the name of the father or the stepfather since the 
enactment of The Code, and the citation with approval of cases de- 
cided by this Court under the former system. Kinney v. Laughenour, 
89 N. C., 365. I f  the new procedure gav.e a right of action to the 
xi70~an,  how could anyone else, not being the "real party in interest," 
hare prosecuted such suits? I t  is evident that neither this Court, nor 
the profession, ever entertained the idea that such an important 
change had been wrought in the law. That the same view has (225) 
been taken by the courts of other "Code States," is evident from 
the fact that it required positive legislation (as in the states of Cali- 
fornia, Indiana, and a few others) to confer a right of action upon the 
woman. Even in Kentucky, where it was enacted that "an action for 
seduction might be maintained without any allegation or proof of the 
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loss of service of the female by reason of the wrongful act of the defend- 
ant," it was held that it did not give the right of action to any other 
persons than those who could maintain it at common law. Wooclard 
c. Anderson,  9 Bush., 624. 

The principle upon which a cause of action is denied the woman is 
embodied in the maxim volent i  n o n  fit in jur ia ;  but it is argued by 
counsel that this does not apply, because the consent, being procured 
by fraud, is 110 consent. I t  is sufficient to say, in reply to this position, 
that as far back as me know anything of the common law in reference 
to the action of seduction, and throughout the succeeding centuries, 
the contrary has been held to be the law; and that it is universally 
conceded by the courts of England and -her ica ,  as well as the text- 
writers, that the principle we have mentioned is applicable to the 
action for seduction. 

The learned Chief Just ice  Gibson ( 2  Pa. St., SO), in reference to this 
17ery point, expresses the consensus of judicial opinion in this and the 
mother country. He  says: "Still, illicit intercourse is an act of 
mutual imprudence, and the lam makes no distinction between the sexes 
as to the comparatiue infirmity of their common natures. 9 woman is 
not seduced against her consent, howeyer basely it be attained; and the 
niaxirn cole~oti no12 fit injkricc is applicable to her as to a husband whose 
consent to his own dishonor bars his action for criminal conversation. 
This maxim runs through a rariety of actions, such as those for .injury 
from mutual i~egligence, as for the recoveririg back money involuntarily 

paid where there was no debt, and some others. I t  extends even 
(226)  to contracts in the forming of which the parties are equally 

culpable, the consideration being immoral or illegal." 
Parsons, C. J., remarks that "she is a partaker of the crime and can- 

not come into court to obtain satisfaction for a supposed injury to 
which she mas consenting." Paul  ?i. Prnzier, 5 3iass., 71. 

Mr. Bigelom says that '(at common law the child is not entitled to 
sue for her own seduction, since she has consented to the act." Torts, 
151. 

The pr i~~c ip le  is so veil established that further citation of authority 
is deemed to be unnecessary. 

The counsel furthcr contended, that the priqciple upon which the 
action is permitted the parent, upon the theory of master and servant, 
is but a fiction, and that "feigned issues" and fictions of lam, as in the 
old action of ejectmeut, are abolished. The principle upon which the 
action is based was originally, and, indeed, still is based upon the rela- 
tion of master and servant, but what has been generally criticised as 
fictitious, is the awarding to the parent damages, not merely for loss 
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of serrice, but also for his outraged feelings, although his action is 
based upon the relation of master alone. 

Admitting, however (what I do not think is true), that the action is 
based upon a fiction, and is embraced in the meaning of "feigned is- 
sues," as used in The Code, I am still unable to understand how the 
abolition of such a fiction can help the plaintiff. I f ,  as we have seen, 
she has no cause of action, I cannot understand how the repeal of the 
'(fiction" by which her parent is enabled to sue can confer any right 
of action upon her. I f ,  then, the "fiction" is taken away, it must fol- 
low that there is no oivil remedy whatever against the seducer. Neither 
do I see the force of the argument based upon the abolition of fictitious 
parties in  the old action of ejectment. The lessor of the plaintiff had 
a cause of action based upon some right, and the former action of 
ejectment was but a convenient remedy by which that right 
could be asserted. I n  our case the woman never had a right (227)  
of action, and if the fiction by which her parent can recover 
is abolished, the seducer, as we have seen, will be amenable to the 
criminal law only. 

Very few of the states have ventured upon the experiment of be- 
stowing a cause of action upon the woman in  cases of seduction; but 
in several of them the seduction of an innocent woman under promise 
of marriage is, as in North Carolina, an indictable offense. This is 
as far as we have gone, and it has always been considered a grave ques- 
tion of public policy whether the woman should be permitted to sue 
and recover damages. The following from the distinguished Chief 
Justice Parsons suggests a doubt as to the wisdom of such a change, 
and at the same time supports the view which I have deemed it my 
duty to express in this case: "It has been regretted at the bar that the 
law has not provided a remedy for an unfortunate female against her 
seducer. Those who are competent to legislate on this subject will con- 
sider, before they provide this remedy, whether seductions will after- 
wards be less frequent, or whether artful women may not pretend to be 
seduced in order to obtain a pecuniary compensation. As the law now 
stands, damages are recoverable for a breach of promise of marriage, 
and if seduction has been practiced under color of that promise, the 
jury will undoubtedly consider it as an aggravation of the damages. So 
far the law has provided, and we do not profess to be wiser than the 
law." 

Cited: Scarlett c. ,7iorwood, 116 N .  C., 286; Gillam 1;. Ins. Co., 121 
N .  C., 372;  Abbott v. Hancock, 123 N. C., 102; Willeford v. Bailey, 
132 N. C., 404; Snider v. Newell, ib., 616; Howell v. Howell, 162 
;)\'. C., 287;  Strider v. Lewey, 176 N. C., 449; Tillotson v. Currin, 
ib. ,  462. 
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J. P. HAYNES v. DAVID ROGERS ET IL. 

Frazcdulerzf Co~1veycl~zces-E/~iclent Intent-ATofice-Questions f o ~  
Jury .  

1. When a plaintiff attacks a deed absolute on its face for fraud, it is in- 
cumbent on him to show by a preponderance of testimony a frauduicnr 
intent on the part of the grantor, and knowledge of that intent on the 
part of the grantee. 

2. These questions of intent and knowledge are for the jury, and it was error 
for the court to charge them to find for the plaintiff, where there was  
evidence upon which they might have found otherwise. 

- 1 ~ ~ 1 0 ~  to recorer land, tried at Spring Term, 1892, of JACKSON, 
before Hoke,  J .  

(230) G. A. Jones for p l a i n t i f .  
T .  F .  D a d s o n  for defeiaclal~ts. 

(231) BUR~%LL,  J. The deed ~ h i c h  the plainitff attacks in this 
action is an absolute one from Y. -1. Coward to the defendant 

Rogers, made for a valuable consideration. I t  n7as therefore necessary 
for him to establish by a preponderance of testimony, not only the 
fraudulent intent of the grantor, but also the knowledge of t h ~ t  intent 
on the part of the grantee. R e i g e r  v. Davis, 67 K. C., 185; Beasley c. 
Bray ,  98 IT. C., 266;  Xavage v.  Knight ,  92 1;. C., 493. It was within 
the province of the jury alone, under proper instructions, to determine 
whether or not the defendant Rogers had that knowledge, and his 
Honor erred when he told them to find the issue for plaintiff if thej- 
believed the evidence; for by this instruction he took from them a 
question which they alone had the right to determine. There was no ad- 
mission of this knowledge on the part of the grantee Rogers, nor any 
direct evidence of it. There were other facts established, some by the 
testimony of Rogers himself, from which it seems the jury might most 
reasonably hare inferred that he knew of his grantor's fraudulent in- 
tent; but it was their duty to say what weight should be given to this 
evidence, and 11-hether or not they vould draw this inference. 

ERROR. 

Cited: Calvert .r;. Alvey,  152 N. C., 613. 
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TIEOMAS S. WOOD ET AL. v. W. H. WHEELER ET AL. 

Lex Loci Cont~actus-Lez Rei  Sitae-Laws of South Carolina- 
Co~ideratio+~Vote-1Mortgage-Account. 

1. A note executed by a married woman in South Carolina, valid under the 
laws there, is valid here if for a sufficient consideration, though it be 
secured by a valid mortgage executed to  convey lands in this State, but 
in such case there can be no judgment for foreclosure; she holds the 
land free from every lien on account of the mortgage. 

2. As the plaintiffs by this suit upon the note elect not to accept her pro- 
posed surrender of the land and the annulment of the contract, no ac- 
count for the rents and profits and for the purchase money paid for the 
land is necessary. As far as  appears now the plaintiffs have a right 
to a judgment on the note, and the defendant feme covert has  a right 
to keep the land. 

3. The conveyance to her by deed executed in South Carolina of the land 
is a sufficient consideration to support the note. 

ACTIOK upon a note and mortgage, tried a t  Spring Term, (232) 
1892, of TRASSYLVANIA, before Hoke, J. 

W .  A. Gash and W .  A. Smi th  for plaintifs. 
T .  F. Davidsofi for defendants. 

BURWELL, J. The decision of the Court in this cause (106 N. C., 
512) was founded on the facts as they then appeared, and i t  was cor- 
rectly determined that both the note and mortgage executed by the 
feme defendant were void, because, as we were then informed, they were 
executed in this State. The admissions of the parties have now very 
materially changed their rights and liabilities. 

I t  is conceded that the note sued on was executed in South Carolina; 
and it is a valid obligation of the feme defendant, since, by the laws of 
that state, she had power to execute said note and bind herself thereby, 
as if she were unmarried. 

I n  the complaint, the plaintiffs demand judgment on this note, and 
upon the facts now admitted they are entitled to such judgment against 
the maker, Mrs. S.  P. Wheeler. Taylor v. Sharp, 108 N .  C.,. 
377; Williams v. Carr, 80 S. C., 294. The feme defendant was (235) 
authorized by the laws of South Carolina to purchase the land, 
and the execution and delivery of the dged by A. C. Williams vested 
in  her title to it, and this was of course a sufficient consideration to sup- 
port the promise contained in the note. The mortgage made to secure 
it is void for the reasons stated in  the opinion filed upon the former 
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hear ing  of th i s  cause (106 N. C., 512)) bu t  t h e  plaintiffs, under  t h e  new 
aspect p u t  upon  t h e  mat te r  by t h e  admissions of the  parties, have  t h e  
r igh t  to  denland t h e  enforcement of t h e  contract made i n  South  Caro- 
l ina  and  take  judgment f o r  t h e  amount  due on  t h e  note. T h e  effect 
of th i s  action on  the i r  p a r t  will  be t o  leave t h e  title to  t h e  l and  in t h e  
feme defendant f ree  f r o m  a n y  l ien of t h e  alleged mortgage. A s  t h e  
plaintiffs, by th i s  demand of judgmeilt against  her, elect not to  accept 
h e r  proffer t o  surrender  t h e  l a n d  a n d  a imul  t h e  contract of purchase, 
n o  account of rents  or of purchase money pa id  by  her  is  necessary. 
H e r  r igh t  i s  t o  keep t h e  land. T h e  plaintiff's r ight  is  to have judgment 
against  h e r  on t h e  note, provided no val id defense is  established on  t h e  
t r ia l .  

ERROR. 

Cited: Brmstroi~g I;. Best, 112  N.  C., 6 3 ;  Smitii v. Ingram, 1 3 0  
N. C., 106, 1 0 9 ;  X. c., 132 S. C., 967;  Rank 71. Granite Co., 1 5 5  
N. C., 46. 

(236)  
GEORGIANA NORWOOD, ADMIKI~~RATRIX, v. THE RBLEIGH & 

GASTON R: R. 

18. R. Acciclent-Seglige7xce-Ez~iclence-Bden of Proof. 

1. Where the body of the plaintiff's intestate was found, just after defend- 
ant 's freight train had passed, lying about 71v2 yards north of the bridge 
of the defendant railway company, over which there was a plank cross- 
ing used by persons as a footway.leading to a house to which he had 
just before declared his purpose to go, with the head resting against 
the end of a cross-tie, a fracture in the skull and bruises upon the  hip 
and shoulders, but no other wounds, it  was Held ,  (1) that in the ab- 
sencn of direct pro06 as to the position and conduct of the intestate a t  
the time of the killing, the necessary inference was that his own care- 
lessness in going upon defendant's track and exposing himself to injury, 
was the proximate cause of his death; ( 2 )  that if the engineer could, 
by proper watchfulness, have seen intestate standing or walking on the 
track, he would not have been negligent in acting on the assumption that  
intestate would step off in  time to avert injury; ( 3 )  that  if intestate 
was seen, or could, by proper care, have been seen by the engineer, 
sitting upright on the end of a cross-tie, as  the testimony tended to show 
his position to have been, the latter was justified in believing that  he 
would get out of danger. 

2. That, whether intestate was & trespasser or a licensee, it  was his duty to 
keep out of the way of a passing train, and his failure to do so would be 
considered the proximate cause of his death, in the absence of testimony 
tending to show that the engineer could, by proper watchfulness, have 
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seen him lying apparently insensible on the track, or in peril upon the 
bridge in time to have avoided the injury by using the appliances at his 
command, and, without jeopardy to persons on the train. 

3. After contributory negligence is shown, the plaintiff cannot relieve him- 
self of the burden of proving some subsequent act o r  omission of the 
defendant to have been the proximate cause, by offering testimony that 
merely raises a conjecture. He must show the nature of such act or 
omission, so that the jury may fairly infer that it was the immediate 
cause of the injury. 

4. The testimony that the headlight shone in the door of a house 150 yards 
up the road, did not tend to show the actual condition of intestate when 
stricken, oY that the engineer could have seen him. 

5. The testimony of the engineer and fireman, that they kept a careful 
lookout, is not contradieted directly, and does not seem to be in conflict 
with any other evidence. 

ACTION to recover damages for the negligent killing of plain- (237) 
tiff's intestate by the defendant's engine, tried at April Term, 
1892, of WAKE, by Connor, J. 

After the testimony was closed the court intimated that the plaintiff 
was not entitled, in any view of the evidence, to recover. The plain- 
tiff submitted to judgment of nonsuit and appealed. 

The substance of all the material testimony was as follows: The 
body of plaintiff's intestate was found on the night of 27 December, 
1891, about two hours after dark, seventy-one and one-half yards north 
of a bridge over a creek on defendant's road, on the right hand side 
of the track (going north), the top of his head resting against the end 
of a cross-tie, to which some of his hair seemed to be adhering. There 
was a bruise upon his hip, another on his shoulder, and a fracture 
which made a hole in his skull. There were no other injuries appearing 
from an external examination of his person. There was a curve twenty- 
one yards south of the bridge, and the bridge was fifty-four and three- 
fourths yards long. Intestate lived north of the bridge, and there was 
a path that came upon the track one hundred and twenty-six y a d s  
south of the bridge. There was a single plank way for the use of per- 
sons walking, which was laid along the middle of the bridge for its en- 
tire length. The usual route for persons on foot from the house of 
intestate to the house of one Jeffries, who lived a half-mile north of the 
bridge, and to whose house intestate had announced his purpose to go 
after his wife, on leaving home after dark, was along said path over 
the bridge on said plank way, and along the track, to about the point 
where the body was found. There the path direrged from the road. 

An engine and tender belonging to defendant passed over the bridge 
going north a short time before the body n7as found at the end of the 
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(238) cross-tie. Keither the engineer nor his fireman, nor any other 
witness, testified that he saw the engine strike intestate. The 

engineer and fireman both testified that a constant lookout was kept 
by the engineer at and near ~vhere the body n7as found; that they 
did not see intestate at all, and that it ~vould have been very difficult, 
if possible, to ha\-e seen a nlan sitting on the end of the cross-tie on 
the side of the track, but on account of the curvature of the track an 
object could hare been seen from that side eight or ten yards further 
than from the left side. All the testimony tended to show that if in- 
testate had been lying prostrate on the track, his body mould have been 
mutilated, and if standing on the track his legs ~rould have been crushed, 
broken, or injured in some may. H e  had apparently received no in- 
juries but those already mentioned. The engineer testified that he 
looked out carefully all the time from his place on the right side of the 
cab ; had a good headlight ; his engine was in good condition; that he 
could have seen a man seventy-fire yards if he were standing on a 
straight track in his front, but could not have stopped his engine in 
less than seventy-fire yards; that an object like a man sitting on the 
cross-tie where intestate's body was found could not be seen more than 
fifty or sixty yards, arid that a man's body being so located would 
probably be run over before the engineer could distinguish it as the 
body of a mari; that he examined the efigine next morning on hearing 
of Norwood's death, and found no blood on i t ;  also examined the track 
011 the bridge, and north of it, and found no blood on it. The foreman 
of the shops testified that on a straight track a good headlight would 
enable an engineer to see a nian on the track one hundred and fifty 
yards, but that at the point where intestate was lying, if he had been 
sitting on the end of the cross-tie, the engineer would first have dis- 
covered, at a distance o$ thirty or forty yards, that there mas an object 
on the track, but could not have distinguished what it was. The fireman 

testified that when not engaged in putting wood on the fire he 
(239) kept a constant lookout on the left side of the engine, as did the 

engineer on the right, and saw no one; that the engine and 
tender could have been stopped sooner than a t ra in;  that the engine 
was going down grade. 

There were conflicting opinions as to the rate of speed at which the 
ellgine was runniug, being estimated from twenty-fire to fifty miles an 
hour. d witness who lived near the track, about one hundred and fifty 
yards on the east side of the track and north of the bridge, testified that 
the headlight would shine on his house when an engine reached the 
curve on the south, but did not say whether the light was sufficient to 

. enable an engineer to distinguish objects at any particular distance on 
the track. 
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There was evidence that tracks were found at the end of the cross- 
tie, as if made by some one sitting on it. I t  was also in evidence that 
intestate had been drinking, and seemed somewhat intoxicated on the 
night he was killed. There was an embankment about five feet high 
where the intestate was killed, but a person could have walked up to the 
top of it. There was testimony tending to show that persons living in 
the neighborhood had used the path along the road and the bridge as 
a means of crossing the creek for thirty-fi~ve years, but there was no 
eridence that the company had assented to such use of its road, or that 
it had been so used under a claim of right, and with the knowledge 
of the defendant, or any of its officers or employees. 

The engineer did not blow his whistle in approaching the bridge or 
the crossing, which was a short distance below it. 

Armistead Jones and S. G. Ryan for plaintif. 4 

John Devereux, Jr., for  defendant. 

AVERP, J., after stating the case, proceeded : Plaintiff's intestate 
could not have received the wounds, which caused his death, without 
going at least upon the end of a cross-tie on defendant's track. 
When he placed himself in a position where he was liable to be (240) 
stricken by a passing engine, it was his duty to keep a sharp 
lookout, and if he carelessly, recklessly, or in a drunken stupor, re- 
mained on the track when the engine was approaching and till it came 
in contact with him, he was negligent. I f  he put himself in  the way 
of the moving engine and was killed by it, his negligence was, at least, 
a contributory cause of his death. McAdoo v. R. R.. 105 N.  C.. 140. 

, I f  the engineer was negligent in failing to blow at the crossing, or on 
approaching the bridge, intestate's subsequent refusal or failure to get 
off the track was, nevertheless, the proximate cause of the injury sus- 
tained, unless it can be reasonably inferred from the testimony that, 
after intestate went upon the track, the engineer did see, or could by 
ordinary care have seen, not simply that he was on the track, but that 
he had placed himself in  peril by going upon the bridge, or appeared to 
be lying, drunk or insensible, in  the way of the engine, and that after 
he could by proper watchfulness have had reasonable ground to believe 
that such was the condition of intestate. it was in the Dower of the 
engineer, by the use of the appliances at his command, and without 
peril to any passenger on his rtain, to have stopped the engine in time 
to have avoided the injury. Deans v. R. R., 107 N.  C., 686; Clark a. 
R. R., 109 N. C., 430; 1 Shearman & Red., sec. 97. 

I f  it were conceded that the engineer saw the deceased walking along 
the track, or sitting upright on the end of a cross-tie, in time to have 
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stopped the train ~vithout peril or difficulty, he mas justified in belier- 
ing, up to the last moment, in the absence of knowledge or information, 
that he was insane or deaf, that intestate would take reasonable pre- 
caution for his own safety by moving out of the may. McAdoo v. R. R., 
supra; Daily v. R. R., 106 N. C., 301. I t  is not material whether (in 
passing upon the questions involved in this case) the intestate went 

upon the road under a license or as a trespasser. "The license 
(241) to use does not carry with it the right to obstruct the road and 

impede the passage of trains." J ~ c A d o o ' s  case, supru. I f  he 
was an admitted trespasser, the plaintiff had a right to recorer, if by 
the use of ordinary care after he went upon the track the defendant's 
serrant might have averted the injury. Lay  v. R. R., 106 N. C., 404; 
Clark's case, supra. 

Were we to concede, for the sake of the argument merely (IT-hat n-e 
do not propose to announce as the law), that the presumption of negli- 
gence on the part of the defendant company would arise upon proof 
that plaintiff's intestate was killed by defendant's engine on its track 
(2  Wood R. R. Law, 1096, note 1101), there would be no presumption, 
in  the absence of proof, that such negligence mas the proximate cause 
of the injury to intestate. S o  such presumption would be stronger 
than that created by express provision of the statute in reference to  
killing stock, and that is rebutted upon the facts being shown by wit- 
nesses present. Doggett 2.. R. R., 81 S. C., 459. No witnesses as to 
the management of the train, or the position and conduct of illtestate 
at the moment when the injury was inflicted, mere offered except the 
engineer and fireman. Both of them negatived the fact of seeing in- 
testate, or the possibility of seeing him by keeping a proper lookout, 
till it would have been too late to save him by an attempt to stop the 
engine. They are corroborated, rather than contradicted, by other 
testimony. The nature of the wounds was such, according to the evi- 
dence, as to lead to the conclusion that they must have been inflicted 
on the end of the cross'-tie, where intestate could not have been seen. 
The fact that at a house 150 yards off the road, or up the'road, the 
headlight shone, without further e~~idence that it shone so brightly 
as to make the figure of a man distinguishable and show his danger, 
is not sufficient to go to the jury to show that the injury might h a ~ e  

been auoided. There mas no testimony tending to show that 
(242) intestate could have been seen 7%-hile on the bridge or on the 

track, and in the absence of such evidence the fact that there 
vas  a bridge or a bank, such as was described, in the vicinity, is en- 
titled to no weight in passing upon the single question to be considered. 
The fact that an engine was running at the rate of twenty-five or fifty 
miles an hour in a place remote from town, may be important in de- 
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termining within what distance the train could  ha^-e been stopped after 
the engineer could, by proper watchfulness, have seen intestate on the 
track in an apparently helpless condition. But it was incumbent on 
plaintiff, if she would avoid the, consequences of intestate's negligence 
by showing some act of defendant's servants to be the real cause, to show 
from her own testimony, or that of defendant, that when the engineer 
could first have seen intestate, he was not only on the track, but was 
in such a situation or condition that he could not probably escape if the 
train continued to move on without diminishing its speed, and neglected 
to use the means available and safe to stop it. Dean's and Clark's 
cases, supra. I t  was not sufficient to prove only that he was seen stand- 
ing or walking on the track. McAdoo's case, supra. 

After contributory negligence is shown, the plaintiff cannot relieve 
himself of the burden of proving some subsequent act or omission of the 
defendant to have been the proximate cause, by offering testimony that 
merely raises a conjecture. He  must show by facts or circumstances 
the nature of the act or omission, so that the inference may be fairly 
drawn that it was the immediate cause of the injury. 

Upon a reriew of the testimony, we concur with the court below. 
AFFIRMED. 

Cited: High v. R. R., 112 N. C., 388; Syme v.  R. R., 113 N. C., 565; 
Pickett v. R. R., 117 N. C., 631; A7eal v. R. R., 126 N. C., 638, 644; 
Wycoff v. R. R., ib., 1152; L7pton v. R. R., 128 X. C., 176; Stewart V. 
R. R., ib., 519, 520; McArver v. R. R., 129 K. C., 384; Bessent v. R. R., 
132 N. C., 941 ; Pharr v. R. R., 133 N. C., 611 ; Beach v.  R. R., 148 
N. C., 162, 164; Strickland v. R. R., 150 N. C., 8 ;  E x u m  v. R. R., 154 
N. C., 411, 413; Patterson v.  Power Co., 160 X. C., 580; Talley v. R. R., 
163 N. C., 576; Abernathy w. R. R., 164 IT. C., 95 ;  Ward v. R. R., 167 
X. C., 151, 154; Treadwell v.  R. R., 169 X. C., 699; Davis v. R. R., 170 
N. C., 586, 590. 

(243) 
G. C. FARTHING v. J. H. DARK. 

Segotiable Instruments-,Totice of Equities-Inadvertence of the 
Court-Plan of Payment-Evidence. 

1. A negotiable note, payable at the Durham Fence Factory, or t h e  ofice of 
W.,  W .  & GO., does not, upon its face, show a circumstance calculated 
to excite suspicion of a purchaser for value before it was due, even 
though he knew of no such fence factory in operation there, the other 
place of payment being well known, and such purchaser was not bound 
by the equities existing between the original parties. 
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2. In the former decision of this case (109 N. C., 291), this Court was not 
advertent to the fact that there was an alternative description of the 
place of payment in the note, and was not warranted in the assumption 
that the plaintiff knew the place named in the note had no existence. 

3. The fact that the negotiator of the note was a stranger, and sold it and 
others for considerably less than their face value, and the other cir- 
cumstances relied upon by the defendant, were not so suspicious as to 
put the onus of further inquiry upon the purchaser. 

PETITION of the plaintiff to rehear this case, as reported in 109 
N. C., 291. 

J .  S. ~ W u m i n g  and IT. W .  Fuller f o s  plaintiff. 
J .  W .  Graham, T .  B. Womacl; and Junius I-'urke.r f o ~  defendant. 

XVERY, J. The note assigned for ralue and before maturity was, 
upon its face, made "negotiable and payable to Durham Fence Factory, 
or ofice of Wortham, Warren, Le. Co. Planing 11liZZ.s." The plaintiff 
testified that when he bought the note he knew there tvas no factory 
in  Durham called "the Durham Fence Factory"; but neither plaintiff, 
defendant, nor any other witness, disputed the fact stated by the mit- 

ness Worthani, as well as Justice, ~vho  was introduced by the 
(244) defendant, that there was a place of business in the town well 

known as the "office of Wortham $ Co." I f ,  therefore, we con- 
cede the correctness of the legal proposition laid down i n  the former 
opinion in this case (109 N. C., 291), the Court tvas not advertent to 
the alternative description of the place of payment, and the mere pre- 
fixing of another description, which might be interpreted either as the 
designation of a distinct place, or a different name for the office of 
Wortham, Warren & Co., was not in  any riew of the l a x  a circumstance 
calculated to excite suspicion and stimulate inquiry as to the character 
of the note. h more careful examination of the testimony shows, there- 
fore, that we were not warranted in assuming as the basis of the legal 
conclusion reached, that the plaintiff knew the place named in the note 
had "no existence." H e  did know that Wortham, Warren 65 Co. had 
planing mills and an office in the town, and the note being offered be- 
fore maturity, there rms no reason why he should hax-e taken the 
trouble to ascertain whether the machinery for making fences was being 
operated, or whether there Iyas an agent on the ground to fill orders. 
I f  he had prosecuted his inquiries and ascertained that the machinery 
bought for that purpose was still outside of the building of Wortham, 
Warren &- Go., not adjusted for working, such information would not 
have been sufficient to require inquiry as to the good faith of Pallet & 
Go. I f ,  owing to some misunderstanding, the machinery should have 
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been moved and the fence made and furnished elsewhere. the note might " 
still be made payable, when it was the original purpose to manufacture 
the fence, and without any fraudulent purpose existing at the time. 

But we must be understood as adhering to the principle laid down 
in  the former opinion, and as modifying the ruling heretofore made on 
the ground only of inadvertently mistaking the facts. Upon more 
mature consideration we are not prepared to dispute the cor- 
rectness of the legal propositions laid down by the court below (245) 
without regard to the plaintiff's knowledge of the existence or 
nonexistence of the place of payment at the time of purchase. The 
purchaser might well conclude that, though the office and plant might 
not then have been established, it would be before the maturity of the 
note. The production of the note was prima facie evidence of present 
ownership, and it being admitted that it was bought for $100, though 
less than its face value, $125, and before maturit;y, in the absence of 
actual notice of fraud in the factum at the time of assignment, the 
purchaser took it discharged of all equities in favor of the maker. 1 
Dan. Keg. Inst., sees. 770, 782, 789 and 789a; R. R. v. Schutt, 103 
U. S., 145; Tredwell v. Blount, 86 N. C., 33; Campbell v. McCormac, 
90 N. C., &91; Jackson v. Love, 82 N. C., 405. There is no testimony 
whatever tending to show actual and explicit notice, at the time of the 
transfer, of fraud on the part of the payee when the note was executed, 
and the circumstances relied on were not so suspicious as to place the 
onus on the purchaser, of extending his inquiries beyond the solvency 
of the maker. I n  Hulbert v. Douglass, 94 N. C., 122, cited to sustain 
the opinion of the Court, it appears to have been found as a fact that 
the plaintiff did not purchase the note "for value and in good faith be- 
fore it mas due and without notice of any defense, set-off or equities 
in favor of defendant Douglass, as set forth in his answer," and i t  did 
not appear that they were not warranted in so finding. 

There was not evidence sufficient to constitute this case an exception 
to the general rule and shift the burden of proof upon the plaintiff as 
purchaser of the note before maturity. 

On a review of the exceptions, we find no error in the rulings of the 
court below. 

PETITIOR ALLOWED. 

Cited: Carrington v. Waff, 112 N. C., 121 ; Loftin v. Hill, 131 hi. C., 
111; Bank v. Hatcher, 151 N. C., 362; Nyers 11. Petty, 153 X. C., 468; 
Bank c. Tlra7ser, 162 N. C., 60; Srnathers v. Tel. Co., ib., 351. 
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(246) 
S. H. BOYD, TRUSTEE, V. M. E. TEAGUE, SHERIFF. 

Sheriff's Beturn-Xegligence. 

-4 sheriff who fails to make return of process before the adjournment of the 
court to which it is returnable, is liable to the penalty prescribed by 
statute. This case is governed by Tul'ner v. Page, post ,  291. 

RULE on the sheriff of FORSYTH to show cause why a judgment nisi 
should not be made absolute, which v a s  taken at the February Term, 
1892, of said court, for failure to return an execution issued from the 
Superior Court of Rockingham on 30 November, 1891, and mailed to 
him on 1 December, 1891, returnable to the said February Term. 

The said February Term of court began on 15 February, 1892, and 
was a two weeks' term, but all the business of the term having been 
disposed of, the court adjourned at noon on 20 February, 1892, and the 
defendant, sheriff of Forsyth, did not return said execution until 22 
February, 1892, two days after the said adjournment, and did not de- 
liver the horse and buggy, taken under said execution, to the clerk, 
until 1 March, 1892. The Court, illcIver, J., presiding, upon the hear- 
ing of the rule, adjudged that the sheriff was not required to return the 
execution before the adjournment of the court, but at any time x+thin 
two weeks allotted by statute for the sitting of the court, and adjudgecl 
that said rule be discharged upon said sheriff paying the cost of the 
same. 

To this ruling the plaintiffs excepted and appealed. 

(247) A. J .  Burton and Boyd &? Johnston for plaintiff. 
R. B. Glenn for defendant. 

CLARK, J. The point presented by this appeal has been passed up011 
at this term ill Turner v. Page, 291, post. There the reason of the de- 
cision is so clearly laid down by N r .  Justice MacRae that i t  is unneces- 
sary to do more than refer to that case, and to say that after the aid 
given us by the able argument of appellee's counsel, me arc. ne~~ertheless 
satisfied of the correctness of our former ruling. The sheriff is not 
compelled to make his return of an execution on the first day of the 
term, though it is more regular, and for many reasons desirable that 
he should do so. I t  is sufficient if he make the return during the term 
(The Code, see. 449)) unless ruled to make it on an earlier day of the 
term. Ledbetter v. Arledge, 53 N. C., 475. But the term expires when, 
the business being dispatched, the judge adjourns court or leaves. 
Branch v.  Walker, 92 N .  C., 87; Foley v. Blank, 92 IT. C., 476. I n  the 
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latter case it is said "a pleading placed on the files of the court in  the 
absence of the judge, after he has left for the term, is not filed in  con- 
templation of law." So a return made at such time is not made to the 
term. The term of the court is held by the judge, and there can be none 
after he leaves. I t  was the sheriff's negligence that he did not make his 
return promptly as he should have done, but held it back under the im- 
pression that the term would last full two weeks. I t  is public policy 
that officers should be prompt, diligent and careful. 

The term having expired before the return was made, the judgment 
nisi should have been made absolute. The Code, see. 2079. The case 
will be remanded, that the judgment shall be so entered. 

REVERSED. 

Ci ted:  Swain v. Phelps, 125 N .  C., 44. 

THOMAS FLOWERS v. JULIUS E. ALFORD. 
(248) 

Arew Trial-Xewly Discovered Evidence-Discretion of the Judge- 
Code-Excusable ~lrcglect-Verdict-Judgment-Practice. 

1. A motion for a new trial for newly discovered evidence is addressed to 
the sound discretion of the court, and is not appealable unless the ruling 
is based upon a mistaken view of the law. This motion' may be made 
for the first time in the Supreme Court. 

2. If a motion "to vacate the judgment" be treated as a motion to set it 
aside under section 274 of The Code, for excusable neglect, it would not 
avail, if granted, for it would leave the verdict still standing. 

3. The statute is not intended to embrace judgments which necessavily 
follow verdicts. 

4. To afforcl the relief desired, a new trial was necessary, and this could not 
have been obtained at  the term of the trial. 

;MOTION in the Supreme Court for a certiomri to the judge below, 
requiring him to  find the facts upon which the judgment TWS rendered 
as hereinafter stated. 

Jones Le. I'illett ( b y  brief) for plainfifl. 
M7illiam Black, contra. 

MACRAE, J. It appears from the affidavits filed that an action for 
the recovery of land, between the parties hereto, mas tried at February 
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Term, 1891, in the Superior Court of Richmond County, and resulted 
in a verdict and judgnient for the plaintiff. The defendaut, on 19 
September, 1891, gave notice of a motion "for a new rtial, and for tlie 
setting aside aud reforming the judgment heretofore rendered in this 
cause," to be made before the judge presiding at Richmoud Superior 
Court, on 1 October, 1891. The record sent up does not show a con- 

tinuance, but, at February Term, 1892, of RICHXOSD, before 
(249) his Honor Judge Boykin, this entry was made: "Thomas 

Flowers against J. E. dlford:  Xotion to vacate judgment; 
motion refused; defendant excepts; notice of appeal to Supreme Court; 
notice waived; bond in the sum of $25 adjudged sufficient." There is 
no statement of the case on appeal filed. 

I n  this Court the followilig motion is made: "Black & Patterson, 
attorneys for the defendant abol-e named, more the Court that an order 
for a certiorari to Judge E. T. Boykin be made in this cause, directing 
a finding of the facts upon mliich his judgment was rendered. 11 No- 
vember, 1892." Recurring to the affidavits filed in the Superior Court, 
the ground of the motion before his Honor below  as tlie newly dis- 
covered eridence of an unregistered deed, which TT7as necessary to com- 
plete the defendant's chain of title, and which had been lost, but was 
found after the term at 77-hich the trial mas had, and which, according 
to the defendant's affidarits, would have established his title to the land 
in controversy if the same had been produced as evidence upon the triaI. 
These affidavits set out the efforts of defendant to procure said deed 
before the trial, or e~~idence sufficient to establish it, and his failure 
to do so. The affida~ds in  reply on the part of the plaintiff are to the 
effect that defendant relied entirely upon his possession under color of 
title, and tend to negative diligence on the part of defendant in his 
efforts to procure the deed, or evidence to establish it as a lost deed. and 
have it set up and registered before the trial. 

While a motion for a new trial for newly discovered eridence may 
now be made after the trial  of the cause in the Superior Court, and in 
the Supreme Court pending an appeal, the granting of it is addressed 
to the discretion of the Court. The matter is fully discussed in the 
case of Carson v. Dellinger, 90 N. C., 226, in which many authorities 
are cited, and it is summed up in  these words: "In this case a cbunter- 
affidavit was offered, and as of course the judge was required to con- 

sider the opposing proof and determine the facts established, 
(250) clearly this was not reviewable on appeal." Xunden z3. Casey, 

93 X. C., 97. I n  the case before us there mere conflicting affi- 
davits; the niatter was in  the discretion of the judge below; if he had 
denied the motion upon the ground that he had no power to grant it, 
a question of law would h a ~ ~ e  been granted to us, upon appeal, n-hich 
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m7e might have reviewed; he gives no reason, howe~er,  but simply ex- 
ercises his discretion and refuses the motion. 

I f  this was a motion to set aside a judgmelit, under section 274 of 
The Code, for excusable neglect, it could not have the desired effect, if 
granted; for, if the judgnient Jyas ~aca ted ,  the ~ e r d i c t  would stand, and, 
as is said in Beck v. Bellamy, 93 N. C., 129, in regard to this section.of 
The Code, "the statute, in conferring the power, confines its exercise 
to judgments rendered under the specified conditions, and does not 
embrace such as necessarily follow the verdict, and the setting aside 
of which, without at the same time aisturbing the verdict, would be 
of no advantage to the party, for it must again be entered in response 
to the jury findings. To vacate both is necessary to afford the de- 
sired relief, and this would be to grant a new trial, which can only be 
done at the term when it took place. Clemmons v. Field, 99 N.  C., 400. 

So, it appearing from the affidarits that his Honor had no power 
to set aside the judgment under section 274 of The Code, because this 
is not one of the cases embraced in the provisions of that section, and 
that he exercised his discretion in refusing to grant a new trial  for 
newly discovered evidence, the motion is 

DENIED. 

Cited: Brown v. Rhinelzardt, 112 N .  C., 777; Faison v. Williams, 
121 K. C., 153; Fleming v. R. R., 168 N .  C., 250;  Sanford v. Junior 
Order, 176 N.  C., 446. 

S. M. ASBURY v. R. G.  FAIR ET AL. 

Trespass on Land-Title-Grant-Evidence-Insanity-Limitation- 
Privity-Possession. 

1. When neither claimant is seated on the lappage in dispute, and when 
both are on it, the law adjudges the possession to follow the older title. 

2. Seven years' possession and cultivation of land under a' junior grant makes 
title against an older one; and where there was evidence from which 
such possession could be found, it  was error to hold that  plaintiff 
(claiming under the junior grant)  could not recover. 

3. The Statute of Limitations, i f  i t  began tb run before the commencement 
of insanity, or other disability, would not, 011 that  account, cease, and 
when there was any testimony from which such a state of facts could 
be found, their consideration should not have been withdrawn from the 
jury. 

4. Under the law in force, no connection need be shown between the suc- 
cessive occupants to establish the presumption of a grant for the actual 
possessio pedis .  
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5. Insanity is a question for the jury; and even where the testimony as to 
the fact, while not directly disputed, was capable of more than one con- 
construction, it was not proper to withdraw it from the jury. 

6. Privity of estate between the plaintiff, and those under whom he claims, 
is not necessary to entitle him to the advantage of their possession to 
show title by the Statute of Limitations. ' 

7. Statute of Limitations need not be pleaded specially to show title. 
8. Unless the defendants connect themselves with their elder grant, it serves 

them no purpose, except to take title out of the State, and in this it is of 
equal avail to the plaintiff also. 

ACTIOK of trespass on land, to try title, and for damages, tried at 
Fall  Term, 1892, of BURKE, by Arnzfield,  J. 

X. Silver and B. H.  Busbee for plainti# 
S .  J .  Er~lin for defendants.  

(254) LIVERY, J. The defendants offered a grant issued i11 1804, 
and the plaintiff introduced one issued in 1818, both of which, 

according to the evidence, cover the twenty-three acres in dispute. The 
plaintiff offered other title deeds, but the defendants illtroduced none, 
so far  as appears from the record. The testiniony was conflicting as 
to whether the defendants, and those uuder whom they claim, eTer had 
a possession of the lappage under the old grant or not, until they re- 
cently engaged in cutting trees thereon. D. W. Stacy testified that he 
did not think that John Dale, ancestor of defendant, had any clearing 
on it at  all when the former took possession as predecessor of plaintiff in 
1856, while Jamison Queen, the predecessor of Stacy, testified that Dale 
had cleared and had under fence a field on the lappage, vrhile he oc- 
cupied the house in which Stacy afterwards lil-ed. Queen testified 
further that Dale cultivated this portion of the lappage for years, but 
did not state when such occupancy began or when it ended. Hezekiab 
Fair,  the son-in-law of John Dale, testified to a continuous possession 
by John Dale from 1859 to 1869, when it >\*as abandoned, and the rails 
around the field were hauled off by Stacy, the adverse claimant. So 
that if it was material to ascertain whether Dale had possession of aiiy 
part of the lappage before he became insaiie, or at aiiy other time, or 
how long he held it ad~?ersely, it should have been left to the jury to 
pass upon the conflicting evidence and arrive at the truth. 

I f  neither of the clainiants is seated on the lappage, the law adjudges 
the possession to be in hini who has the older t i t l e i n  our case John 
Dale, and those claiming under him, if they derived title through the 
Morgan grant, issued in 1804. I f  Queen, Stacy and plaintiff, claiming 
under the Brittain grant of 1818, vere in possession of a part of the 
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lappage, and John Dale, and those claiming u d e r  him, neither oc- 
cupied nor cultivated any part of it (as Stacy testified), then 
the occupant under the junior title held constructively the whole (255) 
interference. I f  both were cultivating some part of the lappage, 
then the possession of the true owner, who connected himself with the 
older grant, extended to all of the land not actually occupied by those 
claiming under the junior title. McLean v. Smith, 106 N. C., 172. 
Such occasional acts of ownership, as cutting and removing wood from 
land susceptible of cultivation, do not amount to an occupancy that will 
serve the purpose of maturing title in the occupant. RufJin 1;. Overby, 
105 N. C.. 78. 

The judge assumed that a .possession on the lappage in John Dale 
had been shown by all of the witnesses, but D. W. Stacy said explicitly, 
on his cross-examination, "I don't think Dale was cultivating any lap- 
page." I f  the jury had found that the plaintiff, and those through 
whom he claimed, held adverse possession on the interference for seven 
years (while John Dale was cultivating no portion of i t ) ,  then, if the 
statute was running, the plaintiff w e  entitled to recover, since it ap- 
peared that the land had been twice granted by the State, and that the 
deeds offered by plaintiff, executed respectively by Ferree to Stacy in 
1856, and by Brittain to Stacy in 1869, covered the whole disputed 
boundary. 

But it was~contended, that in any aspect of the testimony, the jury 
must assume as an undisputed fact, not only that John Dale was in- 
sane, but that he became insane before the statute began to run by 
reason of any adverse occupancy. The testimony, viewed in the most 
farorable light for the defendants, fails to sustain this contention. I f  
the jury had reached the conclusion that Queen and Stacy held posses- 
sion of a house or garden on the lappage, while neither Dale nor his 
tenants mere occupying any part of it, and before Dale became insane 
(provided, always, they did actually find that he became incapable of 
understanding what he was doing, or what others were doing, in 
so far as their conduct affected his rights), then the statute (256) 
would not cease to run by reason of Dale's subscrlue~rt disability. 

Stacy testified that Queen was his predecessor in the possessiou, 
though no evidence was offered to connect Queen directly with the 
(Craige & Brittain) junior grant, the jury were at liberty to connect 
his possession with that of Stacy, if Queen entered upon the lappage 
before Dale became insane, let Stacy into possession in his stead, and 

' Stacy held the only possession on the lappage from 1856 to 1890, when 
plaintiff entered under the deed from him, or the only possession except 
that which, as Hezekiah Fair  testified, began in 1859 and lasted till 
1869, when it was abandoned, and the rails surrounding it were hauled 
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off by Stacy (the statute being suspended from Xaj - ,  1861, till i Janu- 
ary, 1870). This possession began when the old l a v  was in force, 
and no connection need be shown between occupants for the purpose 
of establishing the presumption of a grant for the actual possrc.sio 
pedzs. So, as we shall see, there is abunclnlit ground to conti~l~J tha t  
the thirtyyear statute v a s  running pro t nn to .  The court had no right 
to assunie that John Dale becanle n o i ~  cowtpoa m m f i s  at any given 
period. Queen testified that when he entered Dale was "scranddecl, 
addled, and sonietinies had pretty good sense." The testimony, if ac- 
cepted as true, did not shon- beyond question the mental condition and 
capacity of Dale, and as it xi-as the prorince of the jury to p a s u p o n  
the credibility of, as well as draw such ,inferences from, testimony of 
this kind, as they thought proper, if believed, the court erred in an- 
noulicing the coilclusion of fact that Dale was insane from 1847, or 
1849, in presence of the jury, and the conclusion of law predicated 
upon the fact so found. I t  mas even within the range of possibility 
that the jury would determine that there was no satisfactory evidence 
of Dale's insanity till after S t a e  entered, and no satisfactory testi- 

mony of a possession by Dale; on the lappage, in which con- 
(25'7) tingency Stacy's title ~rould have matured in seven years from 

1856. 
But as the plaintiff might hare relied ill part, at least, upou actual 

possession for the statutory period commencing with Qu>en's entry in 
1847, if the defrndant subsequently entered upon territory p ~ s u m p -  
tively so acquired by him, it was not necessary to show privity in estate 
betveen Stacy and Queen in  order that the possessioii of both should be 
counted in  determining, not only the question of trespass involved, 
but box- to render judgment as to the whole lappage. Cancllela 11. L u n s -  
ford ,  20 N .  C., 542; X e l v i n  a. TVndde71, 75 N. C., 361; Phipps v. 
Pierce ,  94 N. C., 514; P~eenzan I ) .  S p r n g u e ,  82 p\T. C., 366; Allen c. 
Sal l inge/+,  103 N. C., 14. 

The thirty-year Statute of Presunlptions having begun to ruu lf Dale 
was not shown to be nu t o m p o s  mentis ~ ~ n t i l  after Queen entered, it 
~ ~ o u l d  seem that vhen Stacy x-as let into possession by Queen it would 
continue to run, certainly as to the actual possessio pedis to rhich Stacy 
succeeded as occupant. 

I t  is not necessary to determine whether if the thirty-year statute 
were running in faror of Stacy when he entered, he could extend the 
benefit of Queen's occupancy, not only to the possessio pedis at the 
storehouse ancl stables, if it began ~vhen Dale was compos  m e n t i s ,  but 
to the whole lappage covered by his deed bearing date in  1856, though 
Dale had in the meantime become deranged and though no coliuection 
mas s h o ~ ~ n  between the proper title of Stacy and Queen, but only the 
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fact appeared that Stacy was let in under Queen, who claimed ad- 
rersely to Dale. His Honor declared his purpose to tell the jury that 
"no statute ran against defendants after Dale became insane," and, as 
we have seen, if he became insane after Queen entered, the. thirty-year 
statute was certainly put in motion. 

I t  mas not incumbent on plaintiff's counsel, as has been suggested, 
to point out in a labored argument how such instruction would 
be erroneous. This is not a case where the evidence was volumi- (258) 
nous, and the judge having intimated upon the whole of the mass 
of testimony (as in Gregory v. Forbes, 94 N. C., 220, and Holly v. 
Holly, ibid., 639) that the plaintiff could not recorer, it became the 
duty of plaintiff's counsel to call the attention of the court to some part 
of the evidence bearing upon some legal proposition; on the contrary, 
the court not only declared a position taken by counsel to be untenable, 
but added that upon a review of the n-hole evidence he would tell the 
jury that in no view would any statute run after Dale became insane, 
thus narrowing the controversy to a single point. The judge had his 
notes, presumably, before him, and had better opportunity than counsel 
for analyzing and determining its legal effect. We do not think that 
the plaintiff was precluded from taking advantage of errors unless his 
counsel then and there submitted an argument upon the facts and law, 
outlining in  substance the ground we'have taken. Xobley v. Watts, 98 
N.  C., 284; Pescud v. Hawkins, 71 N.  C., 299; Tiddy v. Harris, 101 
yj.. C., 589; Warner v. R. R., 9 4  N. C., 250; Gbbs v. Lyon, 95 N. C., 
146; Springs v. Schenck, 99 X. C., 551. I n  1-iew of all these authori- 
ties, the late Chief Justice Smith, in Tidcly v.  Harris, supra, said: 
"But the practice has long prevailed, when the proofs are all in and the 
judge intimates an opinion that under the old practice the plaintiff 
cannot recover, or, under the new, the testimony fails to establish the 
issues necessary to his having judgment, he may suffer nonsuit, and by 
appeal have the correctness of the ruling reviewed." This Court has 
repeatedly held that it is not necessary to plead specially the statute of 
limitations in  order to show title by possession, but that it is included 
in  the issue of ownership, though the title may depend entirely upon 
proof of possession for the statutory period. Freeman v. Sprague, 82 
N.  C., 366. When the judge declared his purpose to tell the 
jury that "no statute ran against the defendants after Dale (259) 
became insane,'' and had previously said in presence of the jury 
that "all of the evidence showed that John Dale had been insane since 
1847 or 1849, and that there had been a possession under him on the 
lappage since 1847," when both propositions were disputed and put in 
doubt by more than a scintilla of testimony, as we have seen, it is 
difficult to distinguish the case where the judge says in direct terms 
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that the issue must be found for the defendant, from that where he 
states conclusions of fact and law that must inevitably lead tb the same 
result. I f  John Dale was insane in 1847, when Queen entered on the 
lappage, and no statute ran against him after that time, the issue of 
title must of necessity  ha^-e been found for the defendants if they ex- 
hibited an older title for the land or connected themselves with the elder 
grant. 

We have not thus far  adverted to the fact, however, that though the 
surveyor in his examination speaks of the Morgan grant as the defend- 
ants' grant, and though he describes a Derry Berry line and states that 
Dale's beginning corner was the same as that of the Morgan grant, 
there is absolutely no testimony tending to connect John Dale, the 
ancestor of the defendants, by a chain of title with the Xorgan grant. 
True the judge said, apparently after the cross-examination of the sur- 
reyor, and vrhen no paper title had been offered by the defendants, that 
the Morgan or Dale grant seemed, according to all of the el-idence, to 
cover the land ill dispute, and plaintiff made 110 objection. I f  the 
defendants intended to iilsist upon the advantage of the elder title for 
the lappage, it was incumbent on them to connect themselves with the 
grant to Morgan, or show an older title, in some way, than that offered 
by plaintiff. I n  the absence of such proof, the Morgan grant serves 
the purpose of taking the right out of the State and opening the may to 
either party for showing title by continuous adverse possession under 
' color for seren years, ahen the statute was running. We assume 

(260) that the court below has sent up all the testimony, since the ex- 
ception necessarily inrolves a review of all that was offered. 4c-  

cording to the record, the plaintiff was at liberty to rely on either grant 
to show possession out of the State. The proof of a counter-possession, 
within thr  lappage of the two grants, on the part of the defendauts, 
could not be extended beyond their actual possessio peclis in the absence 
of t e s t i n ~ o ~ ~ y  connecting them with the elder g ra~ i t  or an older title, so 
as to gil-e them thereby n constructive possession superior to that which 
the law n-ould otherwise gi~-e to the plaintiff to the outside bouidary of 
the Ferree and Brittaili deeds to Stacy, since they uere proved by the 
surTeyor to be coterminous ni th  the Craige aud Brittain grants. I n  
this vien of the eridencr, the p ~ i ? n a  facie proof of the title in the plain- 
tiff yould be shown by all of the witnesses as to boundary. The failure 
of the plai~itiff's counsel to object wheu the court stated a conclusion as 
to the facts not warranted by the testimony, would not supply the want 
of testimony not offered but necessary to sustain the contention of the 
defendants. I n  this aspect of the evidence, el-en if Dale xvas insane 
prior to the entry of Queen in 1847, the defendants claiming under his 
heirs could only hold in the absence of paper title such portion of the 
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land as was actually occupied by him for twenty years. If they ex- 
hibited and located, so as to cover the disputed territory, an older title 
or connected him by an unbroken line with the elder grant, then only 
would the questions-first, as to the possession, and then as to the 
sanity of John Dale-arise; and when they arose, it would have been 
the province of the jury to pass upon them. 

For  the reasons given, we think that the court below erred. The 
judgment of nonsuit must be set aside and a new trial awarded. 

ERROR. 

Cited: S7zafer v. Gaynor, 117 N. C., 21; Ins. CO. v. Edwards, 123 
N. C., 117; Weaver I;. Love, 146 N. C., 417; Currie v. Gilchrist, 147 
N. C., 654; White v. Scott, 178 K. C., 638. 

T. L. EMRY ET AL. v. J. H. PARKER m AL. 

Parties-Appeal-Practice. 

Appeal from an order making parties cannot be allowed to other parties who 
do not show that some substantial right of their own is thereby affected. 

ATTRY, J., dissenting. 

MOTION to make parties, heard by Brown, J., at the May Term of 
HALIFAX. The court allowed the motion, and the defendants appealed. 
The facts are sufficiently stated in the opinion. 

R. 0. Burton and L. P. McGehee for plaintiffs. 
T. AT. Hill and W. H .  Day for defendants. 

SHEPHERD, C. J. At the instance of the plaintiffs, a notice was 
issued to J. J. Daniel to show cause why he should not be made a party 
defendant, and said Daniel making no resistance, an order to that effect 
was made by his Honor. From this order the original defendants ap- 
pealed, and the only question to be considered ie whether the appeal can 
be entertained at this stage of the action. 

S n  appeal cannot be taken from an order of the Superior Court which 
does not determine the action, and which does not deprive the appellant 
of any substantial right which he might lose if the order is not reviewed 
before final judgment. Under such circumstances, the party may have 
his exception entered of record, and, if necessary, may have it consid- 
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ered by the Supreme Court on appeal after the final judgment. Clem- 
ent v. Foster, 99 S. C., 255; W e l c h  v. Kinslancl, 93  N .  C., 281; Hai ley  
v. Gmy,  ibid.,  195.  Tested by the foregoing rule, it is entirely clear 
that the appeal was prematurely taken, as it is well settled by this Court, 

in the language of Pearaon, C. J., that "a misjoinder of on6 
(262) who is not a necessary party is surplusage, . . . as to the 

unnecessary parties plaintiff, it is their onn concern to be made 
liable to costs; as to the unnecessary parties made defendants, they are 
allowed to disclaim and haae judgnient for costs." Green v. Greea, 69 
N .  C., 294; R i g h i o n  v. P ~ u d e n ,  7 3  S. C., 61; Tuck 2.. H u n t ,  ibid.,  24. 
Daniel does not object to being joined as a defendant, and if he is an 
unnecessary party it is "surplusage," and if he is an "improper" party 
there is nothing whatever in the record which discloses that his joinder 
can in the least affect any substantial right of his codefendants. Whether 
the making, or refusal to make, additional parties, may not in some 
cases affect a substantial right, and therefore become the subject of 
immediate appeal, are questions not presented in the record. These 
questions are discussed in previous decisions of this Court, and need not 
now be considered by us. 

APPEAL DISMISSED. 

AVERY, J., di~senting. I t  is insisted that the aplpeal in this case 
should be dismissed upon the ground that no order allou-ing or refusing 
a motion to make an additional party defendant affects a substantial 
right. I n  Merrill  v. X e r r i l l ,  92 N.  C., 660, N e r r i m o n ,  C. J., deliver- 
ing the opinion of the Court, stated the principle applicable to this case 
very clearly and tersely when he said: "Who shall and who shall not be 
made additional parties are questions, in many cases, of serious moment, 
and we can see no reason why the decision of a question of law, arising 
in  the exercise of the power to make them, shall not be reviewed like 
the decision of any other question of l a v  affecting the merits in the 
progress of the action. There is nothing in the statute nor in the nature 
of the power that forbids it, and justice may require it." I n  K e a t h l y  
'L.. Branch,  84 N .  C., 204, S m i t h ,  C. J., after noting the fact that the case 

of Roll ins  c. Roll ins ,  76 K. C., 284, had been reaffirmed in L y t l e  
(263) v. B u r g i n ,  92 N .  C., 301, quotes with approval the rule of 

practice stated in the former case, and the reason given by the 
Court for its adoption. The rule is that in all controversies involving 
a question as to the title of land, every landlord has the right to defend, 
either with or without the tenant, and that under the term "landlord" 
all persons haye a right to come in as parties "whose title was con- 
nected or consistent with that of the occupier, and is divested or dis- 
turbed by any claim adverse to such possession," e~-en though such per- 
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sons may never  ha^-e previously exercised' their right of dominion or 
ownership. I t  was also explicitly declared to be the duty of the court 
to pass upon the application "as a question of right in lam, upon the 
interest of the party being manifested by affidavit." I t  is settled, there- 
fore, as firmly as precedent can effect a final determination of a ques- 
tion, that any person whose title to or interest in the thing in contro- 
versy is consistent with that of one of the parties litigant, and may be 
divested or disturbed by granting the judgment demanded in the com- 
plaint or a counterclaim, has such an interest in the action, that his 
affidavit setting forth his relation to the controversy is, if uncontradicted, 
to be treated, on motion to make him a party, as prima facie evidence 
of a substantial right in the applicant to become a party. Rollins v.  
Rollins, supra; Lytle v. Burgin, and Keatlzly v .  B~anch, supra. If the 
refusal of a judge to grant the motion is a denial of a substantial right, 
it must follow inevitably that the granting of the same motion so 
"affects a substantial right claimed" as to entitle the party aggrieved 
to demand immediate review of the order, though it may be that he 
may, at his election, enter an exception to the ruling and await the 
final determination of the action before assigni~lg it as error. The 
questions involved in this controversy, as distinguished from the thing 
(the goods) in dispute, is whether the deed of trust which purported to 
convey property that is the subject of the action, to J. H. Parker as 
trustee, was registered before that subsequently executed to J. J. 
Daniel as trustee, and if so, whether it was executed to hinder, (264) 
delay or defraud creditors. I f  the deed to Daniel was regis- 
tered before that previously exec'uted, as to which the pleadings raised 
an issue of fact, or if the deed of trust to Parker should be de- 
clared fraudulent and void, then, in  either erent, Daniel would be 
declared, as trustee, the legal owner of the property in  controversy, and 
if it is to be subjected to the payment of plaintiff's debt as demanded in 
the complaint, it would become the duty, as it would unquestionably be 
the right, of Daniel to make the sale and receive his commissions for 
such service. Daniel is therefore "a necessary party to the complete 
determination of the questions involved." The Code, see. 184; Wade 
v. Xanders, 70 N.  C., 277; Ten Broeck v. Orchard, 74 N .  C., 409; Han- 
cock v. Wooten, 107 K. C., 9. The notice to Daniel to show cause why 
he should not be made a party was an invitation to make himself a party 
plaintiff if he chose, or notice of a motion to make him a party defend- 
ant i n  invitum. I t  was, therefore, a substantial compliance with the 
requirement of the statute (The Code, see. 185) to serve such notice on 
him. McCorrnac v. Wiggins, 84 N.  C., 278. Having pursued the course 
pointed out by the statute as to the manner of making the new party, 
the plaintiffs have the right to insist that the practice of the courts of 
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equity must be adopted, and that in any action or proceeding i n ~ o l r i n g  
the mlidity of the deed of trust executed to him as trustee, or the ques- 
tion of its priority as a lien orer another mortgage deed, the cestuis que 
f rus t  under the former deed have the right to demand that Daniel be 
made a party, or to insist that it is not competent for the court to 
pass upon or try any question in the determination of mhich he had ail 
interest, or where his presence is necessary in  order to administer the 

remedy provided by law. Ten Broeck c. Omhard,  and Hancock 
( 2 6 5 )  21. T o o t e n ,  szcpm. 

The right of Emry and wife and Hilliard, as cestuis que t rus t ,  
to have a complete determination of the question whether the goods 
should be subjected to their debt, through the exercise of the power 
conferred in the deed of trust, by the trustee Daniel, is unquestionably 
a substantial right 011 their part, and the refusal of a motion to make 
him a party, supported by so much of the plaintiff's complaint used as 
an affidavit as is not denied in the answer, would unquestionably entitle 
the plaintiffs to an immediate hearing and rel-iew of the interlocutory 
ruling. The motion involves the same question, however decided, and 
the granting of it must afiect the interests of the defendants adversely, 
as the refusal mould tend to do substalltial injury to the plaintiffs. 

The test is, first, mhether Daniel is a necessary party to a complete 
determination of the questions whether the deed to Parker as trustee is 
fraudulent and 1-oid, and whether the dced executed to himself is fraudu- 
lent (both questions being raised by the pleadings), and second, whether 
the order making him, or refusing to make him a party, affects a sub- 
stantial right of any party to the action. I t  is not material if the 
demand for the presence of Daniel as a party "involves a matter of lax. 
which affects a substal~tial right claimed" by any party to the action, 
whether the court grants the denland or refuses it. The courts caunot 
ignore the fact that while an appeal lies from any order which in effect 
determines or discontinues an action, or grants or refuses a new trial, 
the statute in  terms provides for the immediate review of another class 
of "judicial orders and determinations." I f  the question inrolved in 
this motion falls ~ i t h i n  that class, the courts hare no power to put 
a strained construction upon it in the ra in  effort to expedite the determi- 
nation of the action. I t  is manifest that it is more expedient, indeed, 

"to make haste slowly by bringing before the court all parties who must 
be concluded, in order to have a complete and final determination of 

the coiitro~er.sy, than to plod through all of the weary stages of 
(966) a suit, like that at bar, to be informed, after the supposed con- 

clusiou of the trial below that the work must all be done a--s6Fp 
oild time, in order to estop Daniel from raising the questions involved, 
by instituting another action. The fact that no such inconrenience will 
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probably arise from granting this particular motion makes it none the 
less a judicial order affecting a substantial right, it being immaterial, 
according to the terms of the statute, which party claims the right, or 
whether the decision is adverse or favorable to such claim. The Code, 
see. 548. 

The argumentum ab inconvenienti urged agai;st the view we have pre- 
sented is, that if the right of appeal from an order granting or refusing 
a motion to make additional parties is conceded, parties to actions will 
resort to such motions for the purpose of delay, and will prolong litiga- 
tion so greatly as often to amount to a denial of justice. To this it 
would be sufficient to reply, ita lex scripta. The Legislature alone has 
power to provide a remedy for inconveniences growing out of the inter- 
pretation of statutes according to their obvious meaning. But it must 
be remembered that the court below was not required to enter a record 
of an appeal, nor can this Court entertain the appeal unless the motion 
to make new parties was supported in the lower court by an affidarit 
manifesting, so as to place beyond dispute, if true, the fact that the 
presence of the proposed new party is necessary to a complete determi- 
nation of the action. 

The prophecy of evil and inconvenience resulting from giving the 
natural meaning to the terms of the statute, and following former ad- 
judications, is necessarily, therefore, founded upon the idea that parties, 
for the mere purpose of delay, mill incur the danger of prosecution for 
perjury, to which they would subject theniselves by misrepreserltatiolls 
that are willful, or not founded on probable cause, of the relation to the 
action sustained by the proposed new party. State v. Knox, 6 1  N. C., 
312. I f  the wgunzentum ab inbonrwzienti has weight in excep- 
tional cases, as we admit, it certainly should hare no force when (267) 
founded upon the supposition of such wholesale dishonesty among 
litigants, as would make the willingness to commit perjury for the mere 
purpose of delay almost universal. 'When the court requires, not only 
an affidavit, but an affidavit making it palpable that the presence of the 
new party is essential to a final determination of the matter in contro- 
uersy, there will be no danger of raising the flood gates too high in 
declaring the introduction of such an affidavit in support of the motion 
sufficient as prima facie evidence of a subbstantial right to give to 
either ,plaintiffs or defendants the privilege of appealing from an adverse 
ruling. 

Where all of the necessary parties are before the court, and one judge 
tries some of the issues and continues as to other material issues, which 
are subsequently tried by another judge, it is not conceivable how it can 
affect a substantial right to postpone the review of rulings in this Court 
till two nisi prius judges h a ~ e  accomplished what is usually done by 
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one, preliminary to an appeal. Hill iard v. Oram,  106 N .  C., 467; 
H i c k s  v. Gooc72, 93 N. C., 112. No substantial right can be affected by 
postponing a revien- of the rulings of the trial judge, on the admission 
of evidence or instruction to a jury, until an account, which it is neces- 
sary to take before the rendition of judgment, shall have been passed 
upon by another judge: Every right of the parties in all such cases 
can be fully protected by entering the proper exceptions as the ground 
for assignment of error on the final hearing. Blackwell v. ~ l l c C a i n e ,  
105 S. C., 460. 

The case of Lane v .  Richardson,  101 S. C., 182, is relied up011 as sup- 
porting the contention that the appeal should be dismissed, and the 
question whether Daniel should be made a party reserved on exception 
until there is a trial and judgment upon the issues. I t  d l  appear 
from a critical examination of that case, that it was not the purpose of 

the Court to o~er ru le  IVerrill u. X e r d ,  supra; Ly t le  v. Burgin ,  
(268) supra, and Roll ins  v. Rol l ins ,  supra, and it is so explicitly stated. 

Chief Just ice  Xnzith evidently intended to distinguish the two 
cases in that the appeal in Lane  v. Richardson,  supra,  was not simply 
from an order making a new party, but from a refusal to strike out a 
portion of the ansver filed by a party who had previously been allowed 
without objection to be made a defendant. To give it any other con- 
struction n~ould be to overrule iilerrilZ v. Xerr i l l ,  supra, in which Jus-  
tice Xei.rirnon stated explicitly that questions of law arising out of a 
motion to make new parties were often very important, as involving 
substantial rights. I t  will not be denied that Daniel is named as trus- 
tee in the assignment of the later date, in which the plaintiffs, Thomas I,. 
Eniry and wife and Louis Hilliard, the defendants, James H. Parker 
and Pope and Pender and others, not parties to the action, are cestuis 
que trust .  

While it may not be essential to the proper determination of the cross 
allegations of fraud in the execution of the two deeds under which the 
contestants respectiuely claim the right to sell the property, and appro- 
priate to their own debts the proceeds of the sale, and of the issue as to 
the time of registration, to have all of the cestuis que trust  before the 
court, it is necessary that those n~hose interests are to be guarded by 
Daniel as trustee should be represented by him when the validity of 
the deed under which they claim is drawn in question. Hancock c. 
Wooten ,  supra. 

Ci ted:  Bennet t  v. Shel ton,  117 S. C., 105; Bernard v. S h e m u ~ e l l ,  
139 N. C., 447 ; Spl-uill  v. B a n k ,  163 N. C., 45 ; Joyner  u. Fiber Co., 1 7  8 
N. C., 635;  far^ 7%. lxnrl ier  (lo.,  182 N. C., 727. 
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D. BEAM ET AL. V. S. WILEY BRIDGERS ET AL. 
(269 

Judgment -Amendment  of t h e  Record-Res J u d i c a t c b i V o t i o n  t o  
Correct a Judgment-Appeal .  

1. The Superior Court has power to correct and amend its judgments so as to 
make them express fully and plainly the rights of the parties as ascer- 
tained in the trial of the cause, and appeal lies to  the Supreme Court 
from a refusal to make such correction. 

2. When, upon a motion to correct a judgment which had been carried by 
appeal to the Supreme Court, it appeared that such judgment was not 
according to the admitted rights of the parties, and the court below 
refused the motion, on the ground that such judgment was res judicata. 
it was Held, that there was error. 

MOTIOK heard by B y n u m ,  J . ,  at the Spring Term, 1892, of RUTHER- 
FORD. The facts may be gathered from the opinion. 

Jus t i ce  & Jus t i ce  ( b y  br ie f ) ,  for plaintif ls.  
J .  A. P o r n e y  ( b y  br ie f ) ,  for defendants .  

BURWELL, J. This cause was before the Court at February Term, 
1891 (108 N. C., 276), upon an appeal by the plaintiffs from a judg- 
ment rendered by his Honor B r o w n ,  J . ,  at Fall Term, 1890, of the 
Superior Court of Rutherford, upon the verdict of the jury upon issues 
submitted to them by consent of the parties, as appears from an inspec- 
tion of the record of that appeal. The case was heard here, and the 
judgment was affirmed. 

Before the Spring Term, 1892, of the Superior Court of Rutherford 
County, the defendants notified the plaintiffs that at that term a mo- 
tion would be made "to correct the judgment rendered against the 
defendants at  Fall  Term, 1890," said judgment being that one from 
whioh plaintiffs had appealed, and which had been affirmed by 
this Court, as above stated. I t  appears from the transcript sent (270) 
up that the motion really made before his Honor, B y n u m ,  J., 
was '(to set aside the verdict of the jury and to amend the judgment." 
The motion was o~erruled, and i t  was "adjudged that the decision and 
judgment of the Supreme Court, filed in this action, is the judgment of 
this court." From this judgment, and from the refusal of his Honor 
to grant the motion above set out, the defendants appealed. 

I t  appears from the pleadings that a part of the controversy between , 
the parties related to a tract of land of one hundred and fifty acres, of 
which, as the complaint alleged, the plaintiffs owned six-sevenths,  and 
the defendants one-seventh. The answer denied that the plaintiffs owned 
any part of this tract, and averred that the deed to plaintiffs' ancestor, 
under which they claimed six-serenths thereof, was made to him by 
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mistake, and that it was the intention of the grantor to conrey, not to 
plaintiffs' ancestor, John Beam, but to Elizabeth Beam, under vhom 
the defendants claim, and who, as the complaint alleged, omled one- 
seventh by inheritance, at the date of the deed to John Beam. The 
issue relating to this part of the controaersy, which mas agreed to by 
the parties, was as follows: "Was the deed from James Bridgers and 
wife and others, the heirs of James Bridgers, dated 16 September, 1844, 
covering and describing the second one hundred and fifty acre tract 
described in  the complaint, made to John Beam by mistake, as alleged 
in the answer?" To this issue the jury answered, "No"; and yet, upon 
these pleadings and this verdict, the court appears to ha~re adjudged the 
plaintiffs owned all of this tract of land, and, if the judgnient stands as 
it is, the defendants, as it appears, will lose the undi~ided one-seventh 
part thcrcof, which, as plaintiffs seem to admit, belongs to them. 

We think that his Honor had power to make the record express truly 
the ruling of the court and the action taken in the cause, and to 

(271) hear evidence for the purpose of ascertaining the facts, and if 
fully satisfied that the rulings of the former judge mere not cor- 

rectly put in writing, and that the record does not truly express his 
, judgment on account of some inadvertence-that he meant to adjudge 

that the plaintiffs owned mhat they claimed, to wit, six-sevenths of the 
tract, and that, by some clerical error, he mas made to say that plaintiffs 
own the entire tract-his Honor had power to so amend the judgment 
at Fall Term, 1890, as to make it speak the truth. Brooks v. Xtephens, 
100 N .  C., 297, and cases there cited. TTTe think, therefore, that there 
was error in holding that the matter was res adjudicata. and me remand 
the cause, that the record may be so amended as to make it truly express 
the judgment of the court at Fall  Term, 1890, if, upon investigation, it 
is found that there was a mistake made in putting that judgment into 
writing and on the record. 

REVERSED. 

C'ited: ,lIurray 7,. S o u t h e d a n d ,  125 S. C., 178; Xann v. X n n n ,  176 
N. C., 376. 

XI. Ill. CURETON v. JOHN GARRISON. 

1. A motion to retax costs may be heard by the judge in the first instance, or 
on appeal from the clerk. 

2. Only the costs of witnesses duly subpcenaed and examined or tendered can 
be taxed against the party cast, and then not more than two to prove 
one fact. 
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MOTION to retax the costs, heard at POLK, by Hoke ,  J .  
The court ruled that if the witnesses were not sworn, and examined 

or tendered, even though attending under subpcena, and though they 
mould have given material evidence, their fees could not be taxed against 
the losing party. 

Plaintiff excepted and appealed. 

S o  counsel for plaintiff .  
H .  H .  Just ice for defendant. 

CLARK, J. Where a witness, though duly subpcenaed, is neither ex- 
amined nor tendered to the opposite party on the trial, his attendance 
can be taxed only against the party who summoned him. Loft is  v. 
Baxter ,  66 N.  C., 340; Wooley v. Robinson, 5 2  N .  C., 30. Besides, not 
more than two witnesses summoned by the successful party to prove a 
single fact can be taxed against the party cast. The Code, sec. 1370; 
Sta te  v. Massey, 104 N.  C., 877. The motion to retax can be made 
before the clerk who has made the taxation, whence an appeal lies to the 
judge at chambers; or it can be made in the first instance before the 
judge at term time by virtue of his supervisory power over the action of 
the clerk. I n  re  S m i t h ,  105 N .  C., 167. 

AFFIRMED. 

Cited:  Xi t ton v. Lumber  Co., 135 N.  C., 541; Moore v. Guano Co., 
136 N. C., 250; B r o w n  v. R. R., 140 N. C., 156; Herring v. R. R., 144 
N. C., 209, 210; Hobbs  v. R. R., 161 K. C., 136; Chudwick v. Ins .  Co., 
158 N .  C., 381; iStuley v. Stccley, 171 Y. C., 642. 

NELSON WHITFORD v. THE CITY OF NEW BERN. 

-1-egligence-Damages--E?;ide.ilce - Clzurge-I'ruyer for Inst7.uctiom- 
I Contributory Negligence-Practice. 
I 

1. In an action against a city for damages for injury, resulting from falling 
on a "slippery place," upon an issue as to whether such place was a part 
of the defendant's street, among other testimony admitted, tending to 
show it was used as a street, the court allowed a witness, the mayor of 
the city, to testify that "To obstruct it  was a violation of law, and parties 
who did it were tried before me": Iireld, that this testimony, though 
incompetent, did not entitle defendant to a new trial. 

2. The admission of incompetent testimony, unless it  might have misled the 
jury or worked injury, is not a ground for setting aside a verdict. 
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3. In  response to a prayer that  if plaintiff knew slime was on the plank, and 
did not use extra care, i t  was "contributory negligence," the court 
charged, after explaining what negligence is, "If the plaintiff knew the 
place was slippery it was his duty to use more care than if he 
wholly ignorant of its condition": Held .  sufficiently responsive. 

4. I t  11-as not necessary in this case for the court to instruct the jury that  
the plaintiff could not recover upon contributory negligence found; it 
was its duty, upon issues found, to determine if the plaintiff could 
recover. 

5. I t  is not essential to give instruction in the language of the prayers. 

6. Though there was no testimony but the plaintiff's, and that  was to the 
effect that "he noticed the place was slippery, but was not expecting anp- 
thing to throw him down, and kept no more lookout than usual"; yet the 
defendant cannot complain that  i t  was the duty of the court to find the 
facts-or instruct the jury more distinctly what they constituted-as the 
court gale  in substance the charge he asked, and especially as  the charge 
was fair as i t  stood. 

~ C T I O N  tried at the Spring Term, 1892, of C ~ a r ~ s ,  before j l ' i ,~s to?~,  J .  
The facts sufficiently appear in the opinion. 

17. TT. Clark. for plaintiff. 
111. D e w .  Stecenson for defedant .  

X a c R a ~ ,  J. The action was brought to recoT7er damages for the 
alleged negligence of defendant in failing to keep its street in good con- 
dition, by reason of n-hich failure, and the slippery state of the street, 
plaintiff fell and was injured. The defendant denies negligence on its 
part, denies that the place where the injury mas sustained n as upon its 
street, and alleges contributory negligence on the part of plaintiff. 

I11 the second cause of action the negligence and the injury are 
alleged to have occurred upon a public wharf of defendant, instead of 
upon its street, but by the issues the contention seems to have been nar- 
rowed down to the questions whether plaintiff was injured upon a pub- 

lic street n-hich defendant was bound to keep in good repair, was 
(274) he injured because of the negligence of defendant i n  permitting 

the street to remain in an unsafe condition, and as to contribu- 
tory negligence, and damages. 

The first exception me will consider, it being the second noted in 
the case, m.as to the admission of the testimony of R. P. Williams, who 
testified that he xvas mayor of S e w  Bern in 1890, and that he made the 
report recommending the extension of Middle Street. "This extension 
was controlled by the city like any other street of the city. We extended 
Middle Street, and it was afterwards used by el-ery one as a street. Peo- 
ple ~ ~ e n t  there and bought fish, and people from James City got off the 
ferry-boat and walked over it." 
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The objection to the a b o ~ e  testimony, and exception thereto, was not 
insisted upoil in  this Court, but the witness further testified: "To 
obstruct it was a violation of lav,  and parties who did so were often 
arrested and tried by me." To this testimony there was an objec- 
tion and exception by defendant. 

I t  was alleged, and denied, that the place where the accident oc- 
curred was upon one of the public streets of S e w  Bern. 

One of the issues Tas, "Was the plaintiff injured while walking on 
Middle Street?" There had been testimony tending to prove that the 
defendant had authorized and directed the extension of Middle Street 
sidewalk by the construction of a plank walk to a fish-dock, and that 
this extension was kept in repair under the direction of the defendant 
and was used by the public; and to show further that the city exercised 
authority over this extension, there can be no valid objection to the 
testimony of the mayor to the fact that persons were tried by him for 
obstructing it. 

I t  was not competent for him to testify that to obstruct it was a 
violation of law, but his Honor, in charging the jury, said: "Mayor 
Willian~s' evidence, and that of the other witnesses, that people 
passed and repassed over the walk, that the police exercised con- (275) 
trol over the walk, and that when parties obstructed the walk 
or street, if you find it to have been such, that they were arrested and 
tried by the mayor, and all other evidence of this kind the court sub- 
mits to you, as it tends to prove or to disprove that the city authorities 
exercised control over it, to show that the street was opened under the 
order of the defendant.'' 

The admission of irrelevant or incompetent testimony is not always 
ground for setting aside a verdict. Unless it appear to the court that it 
is calculated to mislead the jury, or work a prejudice to the party 
objecting, it ought not to have this effect. Taken in connection with 
the charge of his Honor upon this point, we are of opinion that the de- 
fendant could not have been prejudiced by it. Bank w. McKethan, 84 
AT. C.. 582. 

 hi defendant requested the court to instruct the jury that the wharf 
upon which the plaintiff fell was not a part of the street of the city of 
New Bern. This prayer for instruction was denied, and the defendant 
excepted. The plaintiff had alleged, and the defendant denied, that the 
injury was sustained upon defendant's street. An issue had been sub- 
mitted to the jury involving the same question. I t  was to this point 
that most of the testimony was directed. It was properly left to the 
jury under instructions that they must first find that it was a street, and 
to do this they must find that the defendant directed it to be opened, 
and that it mas opened and used as a street. 



IK T H E  SUPREME COURT. [Ill 

The defendant requested the further instruction "that if plaintiff 
klie~v slime was on the planks, and he did not use extra care it mas con- 
tributory ueglige~lce, and plaintiff cannot recover." His Honor, upon 
the question of contributory negligence, instructed the jury that the 
burden of showing that the plaintiff was negligent rests on the defend- 
ant. "But evidence of this contributory negligence may come from the 

plaintiff and his witnesses, and in this case, if the jury shall 
(276) find, from all the evidence, that the plaintiff was negligent, then 

he cannot recover." Then he goes 011 to explain to the jury 
what is negligeme. "If the jury find that the place where the plaintiff 
fell was a part of the street, then they may consider the evidence that 
the same rail through the fish market, and that parties who bought fish 
and brought the same away, dropped fish slime on the said street. I n  
this case, and on the fourth issue, if the plaintiff knew that the place 
was slippery, it n-as his duty to use more care than if he were wholly 
ignorant of its condition, and i t  is the duty of the plaintiff to show that 
he used reasonable care adapted to the circumstances of the case." To 
this part of the charge the defendant excepts. And defendant excepts 
to th i  failure by the court to use the language of defendant's request- 

We think that the language used by his Honor in instructing the jury 
upon the question of contributory negligence was quite as strong as 
that which he was requested to use. The request mas, "If he knew 
slime was on the planks, and he did not use extra care, it was contribu- 
tory negligence, and plaintiff' cannot recover." The charge was, "If he 
knex the place was slippery, it was his duty to use more care tlian if he 
vcre wholly ignorant of its conditiou." " - 

I t  mts not necessary for the judge to h a ~ e  instructed the jury upon 
the ,issue presentd, that the plaintiff cannot recorer. The issue pre- 
sented the simple question, ViTas the plaintiff guilty of negligence? To 
71-hich they were to respond, Yes or No-and upon their response to 
this issue, it was for the court to determine whether the plaintiff could 
reeo~-er. Bottom, c. R. E., 109 S. C., 72. Ho~vever, it will be see11 that 
his Honor did instruct the jury, that if the jury found from the whole 
e14dence that the plaintiff nas  negligent, then he cannot recover. 

I t  is not necessary that the judge shall give the instructions asked 
in the rery words of the prayer; it is sufficient if he give the 

(277) instruction in substance, and this he seems to have done. 
The defenda~~t's counsel contends that his Honor should h a ~ e  

found the fact and declared whether it vas  contributory negligence, as 
the only testimony upon the point whether plaintiff, knowing that the 
place was slippery, used reasonable care, mas that of the plaintiff him- 
self that he noticed the place was slippery, but was not expecting ally- 
thing to throw him clown, and kept no more lookout than usual; and 
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defendant relies for this position on E m r y  v. R. R., 109 N.  C., 589, 
where the duty of the presiding judge is discussed and declared to be, 
when the facts are ascertained, to instruct the jury whether they consti- 
tute negligence. 

Whatever force there may be in the contention, it is clear that it 
cannot avail the defendant, inasmuch as the court, as we have before 
remarked, gave, in substance, the instructions prayed for by its counsel. 
The words, "reasonable care adapted to the circumstances of the case," 
as used by his Honor, very plainly refer to the preceding language that 
"it was his (plaintiff's) duty to use more care than if he were wholly 
ignorant of its condition." Construed in  this way, the charge was not 
obnoxious to the rule laid down in the decision referred to. 

Having disposed of all the exceptions, we are of the opinion that 
there is 

NO ERROR. 

Cited: 8. v. C m i n e ,  180 N. C., 6 0 8 ;  S m i t h  v. Lumber  C'o., 142 
N. C., 38. 

(278) 
THOMAS M. STATON v. THE NORFOLK AND CAROLINA R. R. 

Damages-Drainage of Surface Water-R. R. Charter-Constitutiolz- 
Magna Chartu-Legis1atil.e Powers-Taking Private  Property  for 
Public  Purposes-Eminent Domain.  

1. The authority granted to a corporation by its charter to construct a rail- 
road does not thereby confer upon it an immunity from liability for 
damages to others in respect of their adjacent lands, when, under the 
same circumstances, a private individual would be liable. 

2. Such immunity express1.y granted by the LegisIature would be in conflict 
with the Magna Charta and the Constitution. 

3. The words "deprived" and "taken," in the Magna Charta (Declaration of 
Rights, see. 171,  are broad enough to include damages to land. 

4. The use of "ordinary skill and caution" in the construction of the work is 
not sufficient to protect from liability if there was a failtlre to provide 
against a danger which might have been foreseen. 

APPEAL from Brown,  J., at May Term, 1892, of HALIFAX. 
The suit was for damages for flooding land. There was a verdict and 

judgment for plaintiff. Defendant appealed. The material facts may 
be gathered from the opinion of the Court. 

R. 0. B u r t o n  for plaintiff .  
I', AT. Hil l  and W .  H .  n a y  for defendant. 
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SHEPHERD, C. J. I n  Jenkins v. R. R., 110 N. C., 438, me had occa- 
sion to say, in respect to the drainage and diversion of surface water, 
that "a railroad company enjoys the same privileges as any other land- 
onTner, but no greater, to be exercised under the same restrictions and 

qualifications," and that it "has a right to cut ditches (on its 
(279) right of way) and conduct the surface water into a natural 

watercourse passing through its land, and if this right is exer- 
cised in good faith, and in  a reasonable manner, for the better adapta- 
tion of the land to lawful and proper uses, no damages can be recovered 
if the lands of the landowner are injured." I n  the opinion in  that case 
we did not attempt to lay down any precise rule as to what ~ o u l d  be a 
reasonable exercise of the privilege under all circumstaizces, and in con- 
fining ourselres to the enunciation of a few general principles, me but 
followed the example of the highest courts both in England and 
America. 

Indeed, it would be impossible to anticipate the many and wried 
phases in which this difficult subject may be presented, and it is believed 
that any effort to do so would be attended with a practical denial of 
justice in many instances. We stated, however, that "if the watercourse 
is inadequate, and injury niay result to a lower owner, the right to cut 
such ditches must be confined strictly to mere surface water," and that it 
mould be an unreasonable exercise of the right if the ditches were so 
constructed ('as to dirert the surface water from a direction in which, 
by the general iliclination of the land, it naturally flows." 

111 the present case there was abundant testimonx tending to show 
the existelice of the qualifying colditions just stated, and the charge of 
his Honor in this respect is fully sustained by the principles declared in 
the decision to IT-hich we hare referred. I f  his Honor dmiated at all 
from these principles (and we are rather inclined to the opinion that he 
did in a slight degree), it was in favor of tHe defendant, arid it can 
therefore hare no just ground of complaint. 

As we understand it, the exceptions most seriously relied upon are 
addressed to the refusal of the court to gire the instructions prayed for, 
and these substantially inrolve the proposition, that inasmuch as the 

Legislature has authorized the defendant to construct its road, 
(280) it is not liable to an adjacent proprietor for any damage incident 

to such construction, provided the work is necessary and is skill- 
fully and carefully performed. I n  other words, it is insisted (notwith- 
standing our declaration to the contrary in Jenkins' case) that a rail- 
road company, under such circumstances, is entitled to greater privileges 
than an individual, and that where the latter would be liable for a vio- 
lation of the principles embodied in the niaxim sic utere tuo u t  alienurn 
~ z o n  Zaedas, the former would be exempt from all responsibility whatever, 
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and this upon the theory that the damage is supposed to be "consequen- 
tial," for which no action can be maintained. I n  support of this view 
it is asserted that a railroad is for the benefit of the public, and that, in 
the very authority to construct it, there is an implied subordination by 
the Legislature of the rights of individuals. This may all be true when 
compensation is provided, as where land is actually condemned and 
taken as a right of way, but it would be a strange measure of justice to 
require a railroad company to pay only for a narrow strip of land about 
fifty or one hundred feet in width, and at the same time practically 
confer upon it the privilege of destroying thousands .of acres of the land 
of adjacent proprietors without either the duty of making compensation, 
or the liability to a common law action for damages. I t  would be of 
small comfort to the ruined proprietor to be told that he must bear his 
loss for the benefit of the public, and it would not be unnatural if he 
answered that if the public good required the destruction of his prop- 
erty, an enlightened sense of public justice should demand that he be 
compensated for his loss. I n  this he would be sustained by the words of 
Sir William Blackstone, that "the public good is in nothing more essen- 
tially interested than in the protection of every individual's private 
rights." 1 Blackstone Com., 138. 

I t  is true that some of the cases from other states, cited by the de- 
fendant's counsel, go to the extraordinary length of sustaining his propo- 
sition; but these are not in accord with the more recent and better 
authorities, and they are rapidly being submerged by the steady (281) 
and increasing current of judicial decision. Mr. Lewis, in his ex- 
cellent work on Eminent Domain, see. 666, referring to cases of a similar 
character, remarks that uuderlying such decisions "is an erroneous 
assumption as to the rights acquired by the purchase or condemnation of 
property for public use. This assumption is that there is acquired, not 
oldy all the ordinary proprietary rights in the property taken, but also 
certain proprietary rights which pertain to the property not taken. * 

. . . There is no warrant for this assumption, either in reason or 
authority, outside of the particular cases referred to. There is no 
reason why a railroad, in purchasing or condemning property for its 
use, should be held to acquire anything more than would be acquired by 
a private individual purchasing. the same property for the same use." 
After speaking of the liability of such a private individual for any 
actionable injury to the adjacent land, "either by depriving the soil of 
its support, by interfering with the flow of running streams or other- 
wise," the author proceeds: "So, with a railroad when it acquires a 
right of way through a tract of land; it becomes an adjoining proprietor 
with the owner of the tract, with precisely the same rights and duties 
with respect to such owner as though the strip of land had been acquired 
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by an iiidividual for ordinary use, except the unqualified right of operat- 
ing the road in a reasonable and proper manner; and so with every 
description of taking for public use. I n  adapting the property taken to 
the use proposed, the public, or its agent, is subject to the lam of ad- 
joining proprietors, and to the maxim sic utere ,  etc. I f ,  in such adapta- 
tion, the adjacent owner's rights of property are violated, he is entitled 
to compensation, not on the ground of a want of skill or diligence in 

constructing the works, but because his t ons t i tu f iona l  r ights  of 
(282) proper ty  have been violated." 

9 t  an early period in our history, some of the constitutions of 
the states contained no provision that private property should not be 
taken for public use without just compensation, but so repugnant to 
natural justice, as well as to the constitutional principles of the mother 
country, was the assertion of the right, that the courts of these states 
unhesitatingly pronounced against such an assumption of legislative 
authority. Some of them declared that it was against the fuiida- 
mental principles of liatural justice and equity; others rested their deci- 
sion upon the ground that it was in conflict with a provision of the 
Federal Constitution upon the subject (which, hovever, is only a limita- 
tion upon the Federal Government) ; while others reached the same 
conclusion upon the more satisfactory principle that it mas inhibited 
by certain provisions of Nagna Charta which had been incorporated into 
their organic laws. All of the states, however, except North Carolina, 
now contain express prorisions that "private property shall not be taken 
for public use without just compensation," and owing to the restricted 
interpretation of the word "taken" (improperly, we think, applying it 
exclusively to property actually condemned), several of then1 have added 
the words '%or damaged," or language of similar effect. We cannot 
ascribe to our lam-makers, in authorizing the construction of railroads 
or otlicr corporate works, the purpose of granting them prideges  so 

. ~ i o l a t i ~ e  of the rights of the private property o~mer ,  and, 11-e feel 
assured, that in conferring such privileges, it was intended that they 
should be accompanied in their exercise with the same restrictions and 
duties as those which are applicable to adjacent proprietors. Had the 
Legislature done otherwise,-& action would h a r e  bein contrary to the 
principles of our Constitution, and therefore of no validity. I t  is true, 
as is said in S. v .  Wilson, 107 N. C., 865, that we h a ~ ~ e  no s~ecific 
provision in our fundamental law upon this subject, but we hare the 

broad and comprehensive language of Magaa Charta : "So person 
(283) ought to be taken, imprisoned or disseized of his freehold, liber- 

ties, or privileges, or o u t l a ~ ~ e d ,  or exiled, or in any manner de- 
prired of his life, liberty, or property, but by the Ian- of the laad." 
Declaration of Rights, see. 17. 
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I n  R .  R .  v. Davis, 19 N. C., 451, this provision was referred to by 
Judge Gaston, who intimated that i t  was "restrictive of the right of the 

to the use of private property, and impliedly forbids i t  without 
compensation." I n  Cornelius v. Glen, 52 N. C., 512, the power of the 
Legislature to take property for public use without compensation is 
expressly denied, and to the same effect is S. v. Glen, ibicl., 321. I n  the 
latter case, Judge Battle, in delivering the opinion of the Court, after 
quoting the words of Judge Gaston, supya, and referring also to the 
Declaration of Rights, said: "Had the case demanded it, we cannot doubt 
that the judges who then composed the Court would have decided in 
f a ~ m  of the restriction, and in so doing they would have found them- 
selves sustained by similar decisions in many of our sister states.'' I n  
Johnson v.  Rankin, 70 N.  C., 550, the Court (Rodman, J . )  referred to 
the foregoing cases with approval, and stated that the principle had 
"neTer been denied to be a part of the law of Xorth Carolina." 

The cases which hold that the use of the word "taken" in constitu- 
tional provisions for compensation excludes the common law, and 
indeed, all other remedy for the redress of injuries to adjacent property 
not actually condemned or purchased under circumstances where an 
individual would be liable, are, in our opinion, unsupported by either 
reason or principle. We suspect that they were influenced to a great 
extent by English decisions upon statutes which either expressly or by 
implication, deprived the adjacent proporietor of his right to damages. 
the above mentioned provision of Magna Charta, which mas considered 
that, while the legislation upon which they are founded may be clearly 
in conflict with the constitutional principles of the English gov- 
ernment, it is nevertheless valid because of the omniaotence of (254) 

\ I 

Parliament, and it is therefore the duty of the courts to admin- 
ister the law as it is enacted. With us, however, these principles operate 
as limitations upon the authority of the Legislature, and when it ex- 
ceeds such limits its acts are invalid, and of no force whatever. Cooley 
Const. Lim., 6. I t  seems clear that such legislation is in  conflict with 
the above mentioned provision of Magna Charta, which was considered 
broad enough by Blackstone and other writers, not only to inhibit the 
mere taking of property, but also to protect the owner in  its "free use 
and enjoyment, . . . without any control or diminution." 1 B1. 
Com., 138. The word "deprived," therefore, as used in our Constitu- 
tion, has been substantially declared by the great commentator to be 
insusceptible of such a narrow and restricted meaning. Even if the 
word were synonymous with "taken," the weight of authority is de- 
cidedly against such construction. Without attempting to quote to any 
extent from the opinions of the various courts, we will reproduce the 
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following language of the Supreme Court of the United States (Justice 
Miller)  in Pumpelly v. G w e n  Eay, 13 Wall., 166:  

"It ~ o u l d  be a very curious and unsatisfactory result, if, in construing 
a prorision of constitutional law aln~ays understood to have been adopted 
for protection and security to the rights of the individual as against 
the government, and which has received the commendation of jurists, 
statesmen and commentators as placing the just principles of the com- 
mon law on that subject beyond the power of ordinary legislation to 
change or control them, it shall be held that if the government refrains 
from the absolute conrersion of real property to the uses of the public, 
it can destroy its value entirely, can inflict irreparable and permanent 
injury to any extent, can in effect subject it to total destruction with- 

out making any compensation, because, in the narrowest sense of 
(285) that word, it is not taken for the public use. Such a construc- 

tion would pervert the constitutio~al provision into restriction 
upon the rights of the citizen, as these rights stood at the common law, 
instead of the government, and make it an authority for the invasion 
of prirate right under pretext of the public good, which had no war- 
rant in the laws or practices of our ancestors." 

I t  will be noted that this mas an action of trespass for overflowing 
the plaintiff's land, and it was claimed that there was no "taking" and 
that the damage was a consequential result of a work authorized by the 
Legislature of Wisconsin. This case is, therefore, exactly in  point. 

I11 Eaton 21. R. R., 51 N. H., 504 (a  leading case which has been rec- 
ognized as authority in  many of the states), the plaintiff sued the de- 
fenant for damages for cutting through a ridge in constructing its road, 
whereby his lands were flooded. I t  was conceded in the case that if the 
cutting had been done by a private landowner, he would be liable. The 
Court said: "To constitute a 'taking of property' it seems to have some- 
times been held necessary that there should be 'an exclusive appropria- 
tion,' a 'total assun~ption of possession,' a 'complete ouster,' an 'abso- 
lute or total conx-ersion of the entire property,' a 'taking the property 
altogether.' These views seem to us to be founded upon a misconcep- 
tion of the meaning of the term 'property,' as used in the various state 
constitutions. I n  a strict legal sense, land is not 'property,' but the 
subject of property. The term 'property' . . . denotes a right over 
a determinate thing. 'Property is the right of any person to possess, 
use, enjoy and dispose of a thing.' Seldon, J., in W y n e k a m e r  v. People, 
13 N. Y., 378; 1 B1. Com., 138; 2 Austin on Jurisprudence, 817. I f  
property in land consists in certain essential rights, and a physical inter- 
ference with the land substantially subverts one of those rights, such 
interference 'takes' pro tanto the owner's property. . . . The in- 
jury complained of in this case is not a mere personal incon- 
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venience or annoyance to the occupant. TITO marked charac- (286) 
teristics distinguish this injury from that described in many 
other cases: First, it is a physical injury to the land itself, a physical 
interference with the rights of property. . . . Second, i t  would 
clearly be actionable if done by a private person without legislative 
authority. We think there has been a taking of the plaintiff's prop- 
erty; that, as the statutes under which the defendants acted made no 
provision for the plaintiff's compensation, they afford no jurisdiction; 
that defendants are liable in this action as wrongdoers, and that the 
ruling of the Court (that they are liable) was correct." 

The clearness and strength with which the above principles are ex- 
pressed must be our excuse for such lengthy quotations. They repre- 
sent t+ better reasoning upon the subject, and are sustained by a con- 
siderable number of authorities, collected in  Lewis on Eminent Domain, 
and other works of a similar character. Mills on Eminent Domain, 
184; Cooley Const. Em., 670; Armond v. Green Bay Co., 31 Wis., 316; 
Grand Rapids v. Jarvis, 30 Mich., 308; Weaver v. Miss. Co., 28 Minn., 
534; Rhodes v. Cleveland, 10 Ohio, 159; Pettigrew v. Evansville, 25 
Wis., 228; Cannif v. San Francisco, 67 Cal., 45; IIoolcer v. New Haven, 
14 Conn., 146; N e v i m  v. Peoria, 41 Ill., 502; R .  R. v. Dick, 9 Ind., 433; 
Kenzper v. Louisville, 14 Bush., 87; Lee v. Pernhroke, 57 Me., 481; Fall 
River Co. v. Plymouth, 14 Gray, 155; O'Brien v. St .  Paul, 25 Minn., 
534; Foster v. Stafford, 57 Vt., 128; Lahr v. R. R., 104 N. Y., 268. 

We are not unmindful of Meares v. Wilmington, 31 N .  C., 73, in  
vhich there are some expressions which seem to support the contention 
of defendant. I t  is there stated that the city would not have been 
liable for the injury incident to the grading of the street if the work had 
been done with ('ordinary skill and caution." The force of that 
decision is broken by the copstruction put upon it by the Court 
in Wright v. Wilmington, 92 N.  C., 156, as it seems that how- (287) 
ever carefully and skillfully the excavation may have been con- 
ducted, the city would still have been liable (and, indeed, was held 
liable) in failing to provide against any danger that might have been 
foreseen. This is not deemed by Mr. Dillon (see quotations in the 
opinion) as consistent with the genera1 principle stated, and in Wright's 
case, supra, it seems to have been further stripped of the peculiar signifi- 
cance for which it is now urged, by the intimation, if not, in fact, the 
substantial declaration of the Court, that it is the duty of the city "to 
cause the streets so to be made, and with sufficient side-drains as to 
remove, without injury to adjacent lots, such surface water as, from 
experience and knowledge of the past, may be reasonably anticipated to 
fall and may be provided for." The rule thus applied would not be 
inconsistent with the principle we have laid down. Without attempting 
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to state the principle as applicable between a municipal corporation and 
its citizens, it is sufficient to say that it is subject to many modifications 
under certain co~~ditions, and that what would be "consequential" dam- 
ages as between them, in some instances, ~irould be actionable by a pro- 
prietor whose lands were adjacent to the city. Those who purchase lots 
in a city bordering on streets are supposed to calculate upon such changes 
as the increasing population may require, and there are many injuries 
11-hich are considered to have been within the contemplation of the par- 
ties when the street was either purchased or condemned. These considera- 
tions, homerer, are not applicable to railroads or even municipal corpora- 
tions, when actionable injury is inflicted by them upon the lands of adja- 
cent owners, and the decisions we hare noticed have nerer. so far as we 
are aware, been judicially recognized in this State as authority in such 
cases. On the contrary, the point now under consideration seems nerer 
to have been passed upon, and the late Chief Justice Smi th ,  in Salis- 

bury 21. R. R., 91 N. C., 490, considered it an open question and 
(288) "not free from difficulty." 

I n  consideration of the foregoing reasons and authority, we 
are of the opinion that the principle laid down in Jenkins' cuse is cor- 
rect, and that the authority granted to the defendant to construct its 
road does not confer upon it all immunity from liability for damages 
inflicted upon the lands of adjacent proprietors where such damage 
would, under the same circumstances, be actionable against individuals. 
We are also of the opinion, as we have before stated, that had such 
immunity been expressly granted by statute, such legislation would hare  
been in conflict with the Constitution, and therefore void. 

NO ERROR. 

Ci ted:  Whi t e  v. R. R., 113 1. C., 620; Fleming ?I. R. R., 115 
N. C., 695; Not ley  ?;. Warehouse Co., 122 N.  C., 350; Xot ley  c. Finish- 
ing Co., 124 N.  C., 234; Phillips v. Tel.  Co., 130 N.  C., 520; Dargan 1;. 
R. R., 131 N. C., 629; Thornason v. R. R., 142 X. C., 308, 331; Clark 
u. Guano Co., 144 K. C., 76, i f ;  Willis  v. White ,  150 N.  C., 203. 

R. M. XARTIN, EXECUTOR, V. MARY F. GOODE, ADMIXISTRATOR 

1. The aggregate sum demanded in good faith is the  test of the  jurisdiction 
of the court, though this aggregate is made up of several causes of 
action. 

2. The jurisdiction of the Superior Court is not ousted by failure of proof, 
or by sustaining a demurrer as  to  part  of the demand. 
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3. When the complaint alleged a liability of the defendant administratrix 
c. t .  a,, for $150 and interest, balance due on an annuity devised, and 
another liability for $359.46 due because of her failure to board her 
mother according to the direction of her testator's will, it was Held. 

, that  a demurrer to the jurisdiction was improperly sustained, and this, 
though the court below ruled that  the second cause of action could not 
be maintained. 

4 .  The .Superior Court has a right ez mero motu to direct that pleadings 
shall be more explicit, as  that an entire will, instead of one clause 
thereof, shall be set out. 

' 

5. The clause of a will, "my mother is to have $150 out of my estate annu- 
ally as  long as  she lives, and that  she remain with my wife during the 
remainder of her life" imposes no charge upon the testator's estate for 
board of his mother. 

ACTIOX heard upon demurrer, by Brown, ,J., at the Spring (289) 
Term of NORTHAMPTON. 

The complaint alleged a liability of the defendant administratrix 
c. t. a,, for $150, an annuity charged against her testator's estate, and 
another liability for $359.46 for the value of board refused to be fur- 
nished by the administratrix, and which it was alleged she was liable 
to furnish under the following clause of the will which was set out in the 
complaint: "My mother, Letitia Edwards, is to have one hundred and 
fifty ($150) dollars out of my estate annually as long as she lives, and 
that she remain with my wife, Mary F. Parker, during the remainder 
of her life." The facts are sufficiently set out in the opinion. 

W .  51'. Peebles & Son (by  brief) for plaintif.  
R. B. Peebles ( b y  brief) for defendant. 

CLARK, J. It  is the sum demanded in good faith which is the test 
of jurisdiction. Const., Art. IV, sec. 27; The Code, see. 834. Though 
there may be several causes of action, each of which is for less than 
$200, if the aggregate demand is for more than $200, the Superior 
Court has jurisdiction whenerer the causes of action are such as can be 
joined in the same action. Maggett v. Roberts, 108 N. C., 174; Moore 
v. Nowell, 94 N. C., 265; Estee's Code Pleading, see. 1609. 

Should the sum demanded be reduced under $200 by failure of 
proof, or by sustaining a demurrer to any part thereof, or to some of 
the causes of action, the jurisdiction would not thereby be ousted 
(Usry  v. Suit, 91 N. C., 406, 414; Brickell v. Bell, 84 N. C., 82), 
except when the sum demanded is so palpably in bad faith as to amount 
to a fraud on the jurisdiction (Wiseman v. Witherow, 90 N.  C., 140)) 
or where there is a misjoinder of parties. Mitchell 2,. Mitchell, 96 
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N. C., 14. I f  there is simply a misjoinder of causes of action, the 
judge should order the action divided, not dismissed. The Code, 

(290) sec. 272; Xt~eet v. Tuck, 84 K. C., 605; Finch v. Baskerville, 85 
K. C., 205; Hodges v. R. R., 105 N. C., 170. 

I n  the present case there are two causes of action alleged against the 
defendant as administratrix c. t .  a.-one of $359.46, and another of 
$150-both bearii~g interest from dates set out. Both are alleged specifi- 
cally in the complaint as liabilities to be satisfied "out of the estate" 
of the testator. There TTas on the face of the complaint no misjoinder 
of parties, and there was error in dismissing the action. 

I f  the court below was correct in holding that the first cause of 
action a:as not a 7-alid charge against the estate (and should more 
properly have been sued for against the defendant personally), still 
that would not make i t  a case of misjoinder. There would be simply 
a failure as to a part of plaintiff's demand. 

I t  may be there was defective pleading in attempting to obtain the 
construction of a will with so small a part thereof set out. I n  such cases 
much often depends upon the context, and all the will, or at least all 
material parts, should be appended to the complaint as an exhibit, un- 
less set out in the body of the complaint. I t  is probably a case where 
the court below ex mero rnotu should have directed the pleadings to be 
made more explicit under The Code, sec. 261; Turner v.  Cuthrell, 94 
N.  C., 239; JIcKirrnon v. JIcInfosh, 98 N.  C., 89; Buie v. Brown, 104 
N. C., 335. 

As it may avoid the necessity of another appeal, we will say, how- 
eT7er, that if the only clause of the will bearing upon the subject is sec- 
tion 4, which is set out in the complaint, we concur with his Honor 
below that there was no charge imposed by the will upon the testator's 
estate for the board of his mother. Whether the wife, by taking benefit 
under the will, has taken it cum onere, so as to be chargeable indi- 
vidually with the mother's board, is a question not material in this 

action. 
(291) The judgment of dismissal must be set aside, and the case re- 

manded to the Superior Court, that the complaint may be re- 
formed in  accordance with the opinion. 

REVERSED. 

Cited: Carter v. R. R., 126 N. C., 444; Sloan v. R. R., ib., 490; 
Austin v. Steauart, ib., 527; Knight v. Taylor, 131 N. C., 85; Shankle 
v. Ingram, 133 N. C., 259; Broaun 21. Southerland, 142 N. C., 227; 
Pields v. Brown, 160 N.  C., 300; Seuling Machine Co. v. Burger, 181 
N. C., 265. 
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JOSIAH TURNER v. M. W. PAGE, SIIERIFE. 

A sheriff received an execution 1 9  August, 1892, entered his return on it 
5 November, and forwarded it to the court from which it issued, but the 
clerk of that court did not take it out of the postoffice until the next 
day. The court met on 2 November and adjourned on the 5th, but the 
sheriff was ignorant of the day of adjournment. In amercement pro- 
ceedings, after answer filed and the hearing of the cause was entered 
upon, the plaintiff moved to amend his affidai.it in order to charge 
failure to execute and make due return: Held, ( 1 )  that the denial of 
this motion and the discharging of the rule against the sheriff was error; 
( 2 )  no sufficient excuse was offered for failure to return the execution. 

AMEROEXEXT proceeding against defendant, the sheriff of WAKE, 
for failure to return an execution in favor of plaintiff, tried before 
Whitaker, J., at March Term, 1892, of ORAKGE. 

C. D. Turner for plaintiff. 
W .  W .  Puller for defendant. 

MACRAE, J. The term of the court to which the sheriff was bound 
to return the execution adjourned sine d i e  on the afternoon of Thurs- 
day, 5 November, 1891. The sheriff mailed the execution with his re- 
turn indorsed thereon at Raleigh on the morning of the said 5 Novem- 
ber. I t  was taken out of the postoffice at Hillsboro by the clerk of 
Orange Superior Court on the day after the adjournment of the 
term. 

Executions shall be returnable to the tern1 of the court next after 
that from which they bear teste. The Code, sec. 449. The sheriff is 
allowed all the days of the term to return an execution, unless 'he be 
ruled, upon motion and cause shown, to return it on some intermediate 
day. Person v. Newsom, 87 N.  C., 142. While the term may last for the 
full time given it by law, i t  may be adjourned at an earlier day. 
Branch v. Walker, 92 N. C., 87; Foley 21. Black, ibid., 476. (293) 
I t  seems that this execution was received by defendant on 19 
August, that the plaintiff was restrained by order of the judge from 
proceeding under it, and that at any time after such restraining order 
was serred upon plaintiff the execution might have been returned, but 
that it was delayed until too late to reach the court before its adjourn- 
ment. Section 2079 of The Code imposes the penalty for neglect to 
make due return, unless such sheriff can show sufficient cause to the 
court at the next succeeding term after the order. 
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a ~ S L S  execu- I t  is true that, as appears by the answer of defendant, an 1' 
tion afterwards came into his hands and he collected the money thereon 
and the plaintiff has received the same. We are precluded from giviug 
relief on account of the hardship of the case. The letter and spirit of 
the law are plain, and the statute is older than the State. I t s  purpose 
is to secure promptness and efficiency on the part of its officers. X fail- 
ure to execute it from motives of sympathy would lead to losseness ill 
administration and impair the strength and dignity of the law. S o  
sufficient excuse was offered for the failure to return the execution and 
it was error to discharge the rule. 

REVERSED. 

C'ited: Boyer v. Teague,  ante, 247; S w a i n  v. Phelps, 125 N.  C., 44. 

. COLUMBUS ETHERIDGE v. JOHN F. DAVIS ET AL. 

Personal Property  ExemptiovEstoppel-Pleadings. 

A defendant is not estopped by his pleading alleging property in  another 
from claiming his exemption in such property after the verdict of a jury 
negativing such averment. 

APPEAL at Fall Term, 1892, of CAIIDEN, from Hoke ,  J .  

(294) E. F .  Aydlet t  for plaintiff (appel lant) .  
S o  cou.nsel contra. 

CLARK, J. The logs were attached as the property of the defendant 
Brite. I n  his answer he denied ownership, and averred that they be- 
longed to his codefendant Davis, to whom he had sold them before the 
levy of the attachment. The verdict of the jury negatived this allega- 
tion. The defendant Brite then claimed, before judgment was signed, 
to have his personal property exemption allotted in said logs. This his 
Honor properly allowed. 

The plaintff contends that the defendant Brite is estopped t o  claim 
the logs for his exemption after denying in his answer that they be- 
longed to him. But if this would work an estoppel, the plaintiff would 
be equally estopped from opposing the property being so set apart, 
since in the complaint he had averred that the logs were the property 
of Brite. I f  they mere, Brite certainly could claim his exemption. 
DuvalZ v. Bollins. 68 N. C., 220; Pate  v. Harper,  94 N. C., 23. 

186 



S. C.] SEPTEMBER TERM, 1892. 

But i11 fact there was no estoppel. There was nothing done which 
induced, or could have induced, bhe opposite party to act, relying upon 
it. For  the purposes of the trial only, an averment in the pleadings 
is conclusively true as against the party making it. 

I t  may be that the jury found, under the charge of the court, (295) 
that Brite was mistaken as to the law applicable to the state of 
facts which he believed had constituted a transfer of title to Davis. 
But, howe~yer that may be, the verdict settled i t  that the logs were the 
property of Brite, and that he had not conveyed them to Davis. Had 
Brite in fact fraudulently conveyed them, he could still have claimed 
that his exemption be allotted therein ... Ranlcin 9. Shaw, 94 N. C., 
405, and cases there cited. A fortiori is he entitled to do so when the 
jury find that he had not in fact conveyed them at all. 
NO ERROR. 

S. P. WILLIAMS v. WILLIAM BOWLING. 

Justice of the Peuce-Jurisdiction-Summon~s-P~acfice-Constitution 
-Cowrts of Record--Bastardy. 

1. A summons issued by one justice of the peace cannot be made returnable 
before another (except in cases of bastardy), and was properly d ie  
missed by the latter. 

2. The new Constitution has increased the jurisdiction of justices of the 
peace and requires them to keep a record of their proceedings, but these 
are not courts of record. 

SCTIOK tried at August Terni, 1892, of PERSOA, before Connor, J., 
on appeal from a justice of the peace. The facts are sufficiently stated 
in the opinion of the Court. 

W .  51'. Kitchin (by brief) for plaintiff. 
J .  V7. Graham and V .  S. Bryant for defendant. 

MCRAE, J. Section 832 of The Code provides that '(the sum- (296) 
moils shall be issued by the justice and signed by him. I t  shall 
run in the name of the State and be directed to any constable or other 
lawful officer, commanding him to summon the defendant to appear 
and answer the complaint of the plaintiff at a place, within the county, 
to be therein specified, and at a time to be therein named, not exceeding 
thirty days from the date of the summons. I t  shall also contain the 
amount of the sum demanded by the plaintiff." 
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Section 833, after directing how the officer shall execute the same, 
proceeds : "When executed, he shalt immediately return the sum- 
mons, with the date and manner of the service, to the justice who issued 
the same." 

The form of the summons prescribed in section 909 (KO. 1)) com- 
mands the officer to summon the defendant "to appear before G. R. H., 
one of the justices;" etc., at a time and place specified therein, and 
concludes, "and have you then and there this precept with the date 
and manner of its service. Hereof fail not. Witness, our said justice 
this ........ day of ...................... .., 18 ....... G. W. H., justice of the peace." 

Section 907 provides for the removal of all proceedings and trials 
from the justice before whom the writ or summons is returnable to  
another, upon affidavit in certain cases. 

By the lam as it existed before the adoption of the Constitution of 
1868, the leading process in civil actions before justices of the peace, 
then called a warrant, was returnable before "some justice of his 
county," but this Coilstitution and the acts which have since been passed 
in relation to. justices of the peace, largely increased their jurisdiction, 
and required them to make a record of the proceedings before them and 
to file the same with the clerk of the Superior Court. Const., Art. IT, 
see. 27; The Code, sec. 827. I t  was held in Reeves v.  Davis, 80 R. C., 
209, that a justice's court is not a court of record, as it was not w d e r  

the old system, but the, intention is el-ident in the present Con- 
(297) stitution and laws to preserve a memorial of its proceedings, and 

give them a stability in keeping with its extended jurisdiction. 
For this reason the justices are required to keep a record, and to make 
their process returnable to the justice who issues it. I n  case of bastardy 
proceeding (section 32), and in summary proceedings in  ejectmeilt (sec- 
tion 1767)) the summons may still be made returnable before some other 
justice than the one who issues it, but in  no other instances in c i ~ d  
actions of which we are advised. 

This action, then, h a ~ ~ i a g  been begun by the issuing of a summons by 
4 

one justice returnable before another, was properly dismissed by the 
justice before whom it was returned, and upon appeal to the Superior 
Court should hare been dismissed on motion. 

This view of the case renders it unnecessary that we should examine 
the other exceptions. There is 

Cited: Cherry v. l'illey, 113 N. C., 26; BZdg. Co. v .  Hardware Co., 
173 K. C., 56. 
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SARAH SCHUFFLER ET AL. v. W. G. TURNER, ADMIXISTRATOR. 

I R e n t s  and Profits-Limitations-Charge-illeasure of Darnuges- 
Agency-Trustee.  . 

1. In an action for the value of the rents and profits of a tract of land, it 
appeared that the defendant, who was administrator of plaintiff's in- 
testate, entered as such into the possession of said land and received 
the rents and profits to his own use for eleven years. The court charged 
that the plaintiffs were entitled to recover the reasonable rental value 
for the entire period: Held, no error. 

2. The defendant was properly allowed a deduction for taxes and improve- 
ments. 

3. The defendant, according to his own admission, assuming to act as  plain- 
tiff's agent in  the collection and application of the rents, cannot plead 
the statute of limitations unless there was a demand and a refusal, 
and then only from the time thereof. 

4. This action was properly brought within three years after he gave up 
possession of. the land. 

APPDAL at Fall Term, 1892, of BURKE, Arm,field,  J .  (298) 

iYo counsel for plaintif fs.  
S .  J. E r v i n  for defendant .  

BURWELL, J. The defendant admits that in  1877 he was appointed 
administrator of C. Schuffler, and in 1878 took possession of a tract 
of land, which had descended from his intestate to the plaintiffs, his 
heirs at law, and that he continued in possession of said land, receiving 
the rents and profits for eleven years, or till 1889. 

His  Honor told the jury that the plaintiffs were entitled to recover 
"the reasonable rental value of the land for the eleven yearshe had it 
in charge under proper cultivation." 

We think this was the proper measure of the defendant's (300) 
liability upon his own statement of the matter. The jury found 
that the annual rental value was forty dollars, and from this his Honor 
allowed .a deduction of $117.60 for taxes on the land paid by defend- 
ant, and for improvements, and gave judgment for the balance. 

We do not think that the statute of limitations bars the right of 
any one of the plaintiffs to recorer of the defendant his or her share 
of the balance. According to his account, he assumed to act as the 
agent of the heirs to collect their rents, in  order that he might apply 
them to the payment of the debts of his intestate in exoneration of their 
land. Having failed to so apply this fund, he must pay i t  to those to 
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BLACI~ 2'. BLACI~. 

x~hom it belongs. He  received their rents as agent for the plaintiffs, 
and no statute of limitations runs in  his f a ~ ~ o r  till demand and refusal, 
of vhich there is no evidence. This action was brought within three 
years after he gave up possession of the land. 

NO ERROR. 

Ci ted:  Laf ferty  w. Y o u n g ,  125  N. C., 299. 

*J. E. BLACK v. W. H. BLACK 

Practice in, ti3 e Supreme and Superior Courts-,2-ew T1.ial-~4cts 1887- 
Code--Judgment. 

1. I t  is the settled practice that pending an appeal to the Supreme Court a 
motion for a new trial upon newly discovered testimony must be made 
in that Court; and before Laws 1887, ch. 192, concerning appeals, such 
motion must have been made in the Supreme Court, even after final 
decree therein. 

2. Laws 1887, ch. 192, providing that The Code, title 13, ch. 10, must not be 
construed to vacate the judgment appealed from that i ts  lien should 
remain the same until reversed or modified, notwithstanding any un-' 
dertaking, and, upon its affirmation, execution should issue from the 
Superior Court, modifies the practice so that now after appeal and final 
decree in  the Supreme Court, a motion for a new trial upon newly d i s  
covered testimony should be made in the Superior Court. Pending 
the appeal, the practice remains as  it was before the act. 

MOTION made by the defendant for a new trial, because of nen-ly dis- 
covered evidence, heard before Graces, J. ,  at August Term, 1892, of 
NECKLEKBVRG. 

0 

(302) Clarkson CE Duls ( b y  b ~ i e f )  for plnintif f .  
30 c o u ~ ~ s e l  for defendant. 

MACRAE. J. "Under the former svstenl it x7as settled doctrine that 
a court of law could set aside its regular judgment at a subsequent 
term. I f  the enforcement of a judgment became inequitable for any 
reason of which a court of equity could take notice, it would be en- 
joined." 

Soon after the Superior Courts were clothed with the blended juris- 
diction both of lam and equity, the practice was marked out. Instead 

*RCRYELL, J., having been of counsel, did not sit on the hearing of this 
cause. 
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of a proceeding in  equity for an injunction against the enforcerrient of 
a judgment, a motion in the cause was indicated as the proper proced- 
ur'e for any sufficient cause which could have been, and by accident 
or fraud was not, pliaded in bar of the judgment, where the same was 
not provided for in section 133 of Code of Civil Procedure, now see- 
tion 274 of The Code, on the ground of mistake, surprise or excusable 
neglect. Jarman v. Saunders, 64 N.  C., 367. 

I n  Bledsoe v. Nixan, 69 N.  C., 81, where an action was brought in 
the Superior Court for the purpose of obtaining a new trial on account 
of newly discovered evidence in the case between the same parties which 
had been tried in  the Superior Court, and brought by appeal to this 
Court and a final decree rendered, it was held that when an appeal had 
been taken from the Superior Court to this Court, a proceeding 
to obtain a new trial  for newly discovered evidence cannot be (303) 
instituted in  the Superior Court, but must be by motion here, 
and upon a proper case the Court will remand the cause so that the , 

Superior Court may take jurisdiction and proceed to do what is right. 
And so the practice was settled. Shehan v. Nalone, 72 N. C., 59; 
Horne v. Horne, 75 N.  C., 101; Henry v. Smith, 78 N. C., 27; Carson 
u .  Dellinger, 90 N .  C., 226; Simmons v. Namn, 92 N.  C., 12;  Dupree v. 
Insurance Co., 93 K. C., 237; Xunden v. Casey, 93 N. C., 97; Sikes v. 
Parker, 95 S. C., 232. 

Laws 1887, ch. 192, entitled "An Act concerning appeals," instituted 
a new feature i n  our law. I t  provides: 

('SECTIOK 1. The stay of execution provided for in title 13, chapter 
10, of The Code, shall not be construed to vacate the judgment appealed 
from, but in  all cases said judgment shall remain in full force and 
effect, and the lien of said judgment shall remain unimpaired, notwith- 
standing the giving of the undertaking or making the deposit required 
in said title until the judgment appealed from is rerersed or modified 
by the Supreme Court. 

((SEC. 3. I n  civil cases, at the first term of the Superior Court after 
such certificate is received, if the judgment is affirmed, the court below 
shall direct the execution thereof to proceed, arid if said judgment is 
modified, shall direct its modification and performance," etc. 

We are called upon in this case to construe the effect of the Act of 
1887 upon motions for new trials for newly discovered evidence in 
actions which have been tried in the Superior Court, judgment ren- 
dered therein, taken by appeal to the Supreme Court, and the judgment 
affirmed and certified down, as in the present case, and by force of the 
statute the Superior Court is required to direct the execution thereof 

' to proceed. Shall the practice settled in Bledsoe v. Sizon, supra, 
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continue, or shall the motion now be made in the court where the judg- 
ment stands! We are again, as was said by the Chief Justice 

(304) in Bledsoe v. S i z o n ,  "Sailing without a compass, and can onl>- 
look to the statutes and the reason of the thing in navigating 

this unknown m-ater." Since the Act of 1887 "the cause" is no longer 
by the appeal taken out of the Superior Court and carried up to the 
Supreme Court; the judgment remains in  the Superior Court, and 
when docketed, the lien continues, notwithstanding the appeal. 

By ~ i r t u e  of Art. IT, sec. 8, of the Constitution, this Court has juris- 
diction to review, upon appeal, any decision of the courts bdow upon 
any matter of law or legal inference, and has the "power" to issue any 
remedial r r i t s  necessary to give it a general supervision a i d  control 
over the proceedings of the inferior courts. We do not meal1 to inti- 
mate that any of its powers or jurisdiction have been impaired by the 
act in question, but the effect thereof is to render it unnecessary in 
many cases to render any final judgment further than to indicate that 
the judgment below is affirmed. 

I t  was held I n  re Orifin, 98 R. C., 225, that after a judgnlei~t of the 
Superior Court imposing a fine for contempt has been affirmed by the 
Supreme Court it becomes final and conclusive, and the court be lo^^ 
has no power to remit or modify it, and it is said that "this is in har- 
nlony with the new enactment, Laws 1887, ch. 192, which, in criminal 
and civil actions alike, leaves in force from its rendition the judgment 
from which the appeal is taken, when there is found to be no error and 
the judgment is affirmed." The effect of the Act of 1887 has been 
discussed and explained by the late Chief Justice Xerrimon in Steph~ns 
v. Koonce, 106 N.  C., 222, which.was a motion made in this Court after 
the appeal had been heard and the judgment below affirmed. I t  was 
said: "The motion is improvidently made in this Court. If it bc a 
proper motion to be made at all, it cannot be entertained here, because 
the final judgment, as affected by the orders and judgment of this Court, 

is in the Superior Court, and all proper motion to enforce it, or 
(305) that might appropriately be made in the action, should be made 

in the latter court, except such motions as may be made affecting 
the appeal and the action of this Court therein. But no motion can be 
entertained or allowed in the Superior Court that shall, or may be in- 
consistent with the judgment and directions of this Court. The latter 
are controlli~~g in the action so far as they apply to and affect it, and 
must be obserred in all appropriate connections; otherwise the decisions 
of this Court, as a court of errors, would not be authoritative, and there 
would be no end to controversy." What n7as said above is no way at 
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variance with our present utterances. The Superior Court cannot 
modify, correct or alter the judgment which has been affirmed by this 
Court. 

But the right to equitable relief, upon proper proofs, rests somewhere, 
and is not affected by the action upon the appeal. There is no case 
pending, nor judgment rendered in this Court, except the order affirm- 
ing the judgment, below and imposing the costs of appeal. To the 
Superior Court alone can the application be made, for i t  alone retains 
jurisdiction of the action. Motions for new trials for newly dis- 
covered evidence have been entertained in this Court pending the appeal 
since the passage of the Act of 1887, Brown 21. Xitchell, 102 N .  C., 
347; but our attention has been called to none, after a final disposition 
of the appeal by affirmance of the judgment. And the matter has been 
settled by the case last cited. 

1. We conclude that the proper practice is, that pending appeals, 
such motions should be made in  this Court, and when the final judg- 
ment has been rendered in this Court a petition to rehear should be 
filed for the purpose of making the motion here. 

2. But when the judgment of the Superior Court has been affirmed 
and the opinion certified down and the matter finally disposed of in  this . 
Court, the motion (or action in the nature of a bill of reriew, as was 
resorted to in Matthews 2;. Joyce, 85 N.  C., 258) should be made 
or begun in the Superior Court, where the judgment Tvas ren- (306) 
dered. 

The learned judge before whom this motion was made denied it upon 
the ground of want of power of jurisdiction to grant it, in order that 
the question might be passed upon and settled. And this we have en- 
deavored to do. 

We have expressed no opinion upon the merits of this motion. 
The affidavits and motion should be passed upon by the judge in the 

Superior Court, to whose discretion it is committed (S. v .  Morris, 109 
N.  C., 820), and to this end it is remanded to the Superior Court. 

Cited: Banking Co. v.  Morehead, 126 W. C., 283, 291; Turner v. 
Davis, 132 N.  C., 189; Tussey v.  Owen, 147 N. C., 337; Smi th  v. Moore, 
150 N.  C., 159; Chrisco v. Y o w ,  153 N. C., 436; Lancaster v.  BlancF, 
168 N. C., 378; Allen v. Gooding, 174 N .  C., 273, 274. 
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Sotice-LTnregistered Deed-Docketed Judgment-Principal and 
Agent-Acts of 1885. 

1. Notice to an agent of matters coming within the scope of his employment 
is notice to his principal, and actual notice to the agent of a n  un- 
registered deed is "actual notice" to the principal, under section 1, 
chapter 147, Laws 1885; it  is not necessary that such notice be personal. 

2. The p~oviso in section 1, chapter 147, Laws 1885, declaring the act shall 
not apply to "one who purchases with actual or constructive notice 
of an unregistered deed" extends to purchasers a t  sheriffs' sales, and 
applies as  against the lien of a docketed judgment. 

ACTIOX for the recovery of land, tried by Bynwm, J., at the Spring 
Term, 1892, of RUTHERFORD. 

(309) Justice Le. Jusiice for pluinfifl. 
J .  A. Forney for defenclant. 

. SHEPHERD, C. J. 111 the absence of fraud, Mrs. Withrow, the grantee 
in the unregistered deed, was the equitable owner of the land in contro- 
rersy. Bay 2'. Wilcoxson, 107 IT. C., 515. The land was sold under 
executioil against hcr grantor and was purchascd by the plaintiff 
through his agent. There was testimony tending to shov that this agent 
was notified at the sale, and before the bidding, of Mrs. Withrow's 
claim under the said unregistered deed. The court charged the jury 
that the notice to the agent Ras not notice to his principal, and that 
only '(actual" notice to the latter could affect him with the equitable 
claim of Mrs. Withrom. The proposition that notice to an agent, 
when acting mithin the scope of his employment, is binding upon his 
principal, is an elementary principle of lam-, ~ i ~ h i c h  we do not under- 
stand to have been denied by his Honor. The ruling seems to have 
been based upon the language of the proviso in Laws 1885 (ch. 147, 

sec. I ) ,  in which it is declared that the said act shall not apply 
(310) to one who purchases with "actual or constructire notice" of an 

unregistered deed. 
The court apparently mas of the opinion that "actual notice," as used 

in the statute, was synonymous with actual knomledge or personal 
notice. I n  this there was error. "To qualify the rule in this manner, 
the notice which is given through an agent would be to cut off entirely 
from the possibility of notice a large class of litigants in cases requiring 
actual notice. . . . I f  the agent has actual notice, the principal is 
charged with notice of the same kind. . . . But if we wish to state 
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the rule with greater accuracy, its true meaning may be given by stating 
it as universally understood, that notice to an agent is equivalent to 
notice to the principal." Wade on Notice, see. 672. 

I f  i t  were otherwise, an agent would be employed whenever it was con- 
venient to remain in ignorance. Bank v. Davis, 2 Hill, 461. Lord 
Brougham says the reason of the rule is that the "policy and the safety 
of the public forbid a man to deny knowledge while he is so dealing 
as to keep himself ignorant, and yet all the while let his agent know, 
and himself perhaps profit by that knowledge." Kennedy v .  Green, 
3 Mylune & ,Keen, 699. 

The plaintiff, however, insists that the proviso to which we haye 
referred does not extend to purchasers at  sheriffs' sales and that the 
error in the charge as to notice was therefore harmless. This is true in 
respect to constructive notice arising out of actual possession (see this 
case in  109 N. C., 636), but the reasoning upon which the decision is 
founded has no application to actual notice. Indeed, the Court plainly 
intimates that actual notice to such purchaser will save the rights of a 

, grantee in an unregistered conveyance, and we are of the opinion that 
such is the law. 

We see no force in the contention that the notice should not have the 
effect of impairing the rights acquired under the lien of the 
docketed judgment. A judgment lien and execution operate only (311) 
upon the interest of the judgment debtor, and the purchaser at 
an execution sale takes only such rights as he possessed. Rollins v. 
Henry, 78 N. C., 352; Rutherford v. Green, 37 N. C., 121. 

This principle is unaffected by the act under consideration, except, 
as has been held in  the particular instance of an unregistered convey- 
ance, when no notice has been given at or before the execution sale. 

NEW TRIAL. 

Cited: 8. c., 112 N. C., 736; S.  c., 116 E. C., 771, 775; Patterson v. 
Mills, 121 N. C., 267. 

T. M. GILL, ADMIXISTRATOR, Y. T. N. COOPER ET AL., EXECUTORS. 

Liability on Administrator's Bond-Statute of Limitations-Demand- 
Judgment. 

1. G ,  was appointed administrator of D, in  June and died in  August, 1883. 
In September, 1899, judgment was rendered upon a n  action begun in  
1884 against G.'s executors establishing G.'s liability, a s  administrator, 
for misuse of D.'s estate: Held, a n  action begun in October, 1889, against 
B.'s sureties was barred by the statute of limitations. 
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2. The plaintiff might have begun his action immediately after his demand 
upon G.'s executors and their refusal in 1584, and the statute runs from 
that date. 

3. It is no breach of an administrator's bond to refuse to pay a claim until 
the same is established by judgment. 

AFPEAL at N a y  Term, 1892, of IREDELL, from McIver,  J. 

Bingham & C'nldzcell for pla in t i f .  
Awnjieicl '6 Turner for defenrlants. 

(312) BURWELL, J.  This action was referred by consent, and the 
referee found that the plaintiff's cause of action against the de- 

fendants, Cooper and Clegg, was barred by the statute of limitations 
(The Code, see. 155 [e l ) .  The plaintiff excepted; the matter was 
heard upon this exception, and it was overruled. There was judgment 
for said defendants, and plaintiff appealed. 

A. F. Gaither was appointed administrator of the estate of John 
Diffie in June, 1883; the defendants Clegg and Cooper became sureties 
on his bond; Gaither died in August, 1883, without having rendered any 
inrentory of the estate; the plaintiff vas  appointed administrator de 
bonis n o n  of the estate of John Diffie in  February, 1884; in  April 1884, 
he brought an action against the executors of the will of A. F. Gaither 
for an account and settlement of the estate of Diffie, which had come 
into the hands of their testator, alleging in his complaint that the de- 
fendant executors had "failed, neglected and refused to make final 
settlement of the estate of said John Diffie, though often requested so 
to do." The defendant executors in their answer, filed in that action, 
denied that they had in their hands any assets belonging to the estate 
of John Diffie. I11 September, 1889, the plaintiff obtained a judgment 
against Gaither's executors, and in October, 1889, he began this action 
against Cooper and Clegg, the sureties on the bond given by Gaither in  
1883. 

The Code, sec. 155 ( 6 ) ,  provides that an action against the sureties 
on the bond of an administrator shall be barred, unless brought '(within 
three years after the breach thereof complained of." The breach of 
this bond which is ('complained of" in this action is the failure to pay 
over to the plaintiff, the administrator de bonis no% of the estate of 
John Diffie, the money due to that estate from the estate of A. F. 
Gaither, the first administrator. I t  was the duty of the personal repre- 
sentati~es of A. F. Gaither to make this payment and deliver up to the 

plaintiff any assets found by them among the assets of their 
(313) testator, Gaither, as soon as demand was made therefor. Such 
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a demand was made in 1884, and not only did the executor of Gaither 
refuse to account and pay, but expressly denied that the estate of 
their testator was indebted to the estate of Diffie, and alleged that 
they had in their hands no assets belonging to that estate. Immedi- 
ately after that demand and refusal, an action might surely have been 
brought against the sureties, Cooper and Clegg, to enforce compliance 
with that lawful requirement, and if a cause of action then arose in 
favor of the plaintiffs and against these sureties, time then began to 
run in their favor, and, as the plaintiff chose to wait from the time of 
his demand (1884) till 1889 before bringing suit against them, his 
cause of action against them is barred by the section of The Code above 
mentioned. Nor can he escape the effect of this statute by saying that 
the breach he complains of is not anything done by A. F. Gaither, the 
first administrator, %rho died in 1883, nor the refusal by his execu- 
tors to pay over upon demand in 1884, but that the breach of which he 
complains is their failure to pay the judgment which he recovered 
against them in 1889 in  an action brought in consequence of that re- 
fusal. I n  Ream v. Davis, 99 N. C., 425, the alleged breach was the fail- 
ure to pay the judgment rendered in 1879, in a suit begun in 1876 
against an administrator, and it was held that the cause of action 
against his surety was not barred till three years after his refusal to pay 
the judgment. I n  that case, the plaintiff was a creditor of the intestate, 

' 

and it was no breach of the administration bond to refuse to pay a claim 
presented till it was established by a judgment. I n  this case the plain- 
tiff is the administrator de bonis non, and the refusal of the personal 
representative of the deceased administrator to account with him was 
the breach of the bond. 

AFFIRMED. 

L. 0. CHESTER ET AL Y. J. E. WILHELM. 
(314) 

Evidence-Witnesses-Impeachment of One's Own Witness. 

The rule which prevents a party from impeaching the credibility of his own 
witness does not preclude him from showing the fact to be otherwise 
than testified to by such witness, even though the effect of such showing 
is to  impeach his credibility. 

APPEAL from a justice of the peace, tried before McIver, J., at May 
Term, 1892, of IREDECL. 

No counsel for plaintiffs. 
Bingham & Caldzoell for defendant. 
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(316) MACRAE, J. The sole point i n  this case arises upon the exclu- 
' sion by his Honor of testimony offered by defendants tending to  

contradict the testimony of one of the plaintiffs who had been intro- 
duced and testified also for the defendants. The  evidence was admitted 
subject to the exception of plaintiffs, and was afterwards excluded 
"upon the ground that i t  tended to contradict the x~itness Chester first 
introduced." The.  fact that the witness offered by defendants and 
whose testimony defendants proposed to contradict by another witness, 
was one of the plaintiffs, cannot affect the principle-"A party may 
prove that the fact is  not as it is stated to  be by one of his witnesses, for  
that  is merely showing a mistake to ~ i ~ h i c h  the best of men are liable." 
Spencer 2 % .  m'hite, 23 N. C., 236. But  he  is not a t  liberty to assail his 
reputation for t ru th  and thus destroy his credit before the tryers. 
Strudwick v. Brqadnuz, 83 N .  C., 401. 

The  testimony of no one or more witnesses precludes the party who 
introduces them from proving the  contrary, and this, notwithstanding 
the indirect impeachment of their credibility i n  the repugnance of their 
evidence. This is not a violation of the  rule that  a party cannot dis- 
credit his own witness. Qadsby v. Dyer, 91 N.  C., 311; 1licDona7d r.. 
Carson, 94 N .  C., 497. 

W e  think that  his  Honor erred in  excluding the testimony of the 
witness Clendennin as to the condition of the tobacco. 

NEW TRIAL. 

Cited: W d k e l m  v. Smith,  347 IN. C., 608. 

(317) 
THE BERLIN IRON BRIDGE COMPANY v. THE BOARD O F  COMMIS- 

SIONERS O F  WILKES COUNTY. 

Contracts of Counties-County Commissioners-Jt~sfices of fhe Peace- 
Demu~zd-Specific Performance. 

1. In an action for the purchase and construction of a bridge exceeding in 
cost five hundred dollars brought against a board of county commission- 
ers, it appeared that the contract had been entered into by the defend- 
ants without the concurrence of the majority of the justices of the peace: 
Held. there is no liability imposed on the county. 

2.  There being no allegation that the possession of the bridge has been 
demanded and refused, the question of plaintiff's right to hold possession 
cannot be considered. 
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APPEAL at March Term, 1892, of WILI~ES, from Armfield, J. 
This action was brought to recover the ~ a l u e  of work and labor done 

and materials furnished in building a bridge for a county for which a 
lien had been filed in the clerk's office. A jury trial was waived, and 
the case was submitted to the court for finding the facts and declaring 
the law. 

Judgment for defendant, and the plaintiff appealed. 

R. B. Glenn for plaintiff. 
D. N .  J h r c h e s  for defendant. 

SHEPHERD, C. J. The agreement upon which this action is founded 
was for the purchase and construction of a bridge exceeding in cost the 
sum of five hundred dollars. Such an agreement on the part of the 
board of commissioners, without the concurrence of a majority of the 
justices of the peace, has been. decided by this Court to be invalid, and 
imposes no constructual obligation upon the county. The Code, 
secs. 707, 2014, 2035. The justices expressly refused to concur, (318) 
and it appears that they did not authorize any of the payments 
made to the plaintiff. Neither did they ratify the contract by levying 
taxes for its performance, as was done in Cotton iMills v. Commissioners, 
108 N. C., 678. Whatever may be the effect of retaining the considera- 
tion of an ultra vires contract in the case of a private corporation, it is 
plain that under the foregoing decision it can impose no contractual 
liability upon a municipal corporation of this character. There being, 
then, no contract, either expressed or implied, there is nothing to sus- 
tain a lien under the statute. Weir  v. Page, 109 N .  C., 220. 

The plaintiff, however. insists that the court should at least have 
given him a judgment for the possession of the bridge, As to this, it is 
only sufficient to say that this action is based upon the special contract, 
which, we have seen, cannot be enforced against the county. There is 
no allegation that the plaintiff has demanded possession of the bridge, or 
that defendant has refused to surrender the same. 

- 

Whether the defendant is excepted from the general principle, which 
forbids one to retain the fruits of a contract, and at the same time re- 
pudiate its obligation (Sk inner  v. Maxwell, 66 N .  C., 45, and Burns  
7). McGreggor, 90 X. C., 222), is a question not presented in the record, 
and therefore need not be considered in this appeal. 



IS T H E  SUPREME COURT. [lll 

(319) 
M. A. C. 0. JOHNSON ET AL. v. S. H. LOFTIN ET AL. 

Report of Referee-E.zceptio~zs-Directio~z of Court-Appeal-Married 
W o m a w P r a y e r  for Relief. 

1. When the report of a referee was filed and confirmed at the November 
Term, 1891, of court, and at the May Term, 1892, the court refused to 
recommit upon motion and exception made at that term: Held, such 
ruling was not reviewable in the Supreme Court. 

2. Where it is not pleaded and does not appear that a person is a married 
woman, there is no presumption of law to that effect. 

3. The facts stated, and not the prayer for relief, show what remedy ought 
to be granted. 

_%PPEAL at  May Term, 1892, of LENOIR, from winston, J .  

(322) George Ro~cntree for plaintif. 
N o  counsel contra. 

CLARK, J. The report of the referee was filed and confirmed at No- 
vember Term, 1891. The exception thereto and motion to re- 

(323) commit the report for an additional finding of fact at  May 
Term, 1892, were too late as a matter of right, and could only 

have been allowed as a matter of discretion. The refusal of the court 
was therefore not reviewable. Nc-Yeill 77. Xodges, 105 N .  C., 52. 

The other three exceptions were to the report of sale, but were un- 
supported by anything appearing in the record or otherwise. The court 
overruled these exceptions and found that the commissioner was not a 
party to nor interested in the action, that the sale was open and fair, 
and that the land brought a fair price. These exceptions present no 
matter of law, and the findings of fact by the judge below are not re- 
riewable. R a r ~ e t t  v. Henry, 85 X. C., 321; Davie v. Davis, 108 
X. C., 501. 

Nor is there anything in the pleadings and findings of fact, nor is i t  
suggested by affidavit, that the plaintiff Johnson is a married woman. 
There is no presumption of law that she was. It does not appear from 
the pleadings even that she was a woman. There is, however, a pre- 
sumption that the action of the court below was correct. Rencher v. 
Anderson, 95 N .  C., 208. The burden is on appellants to show that 
there was error. This has not been done. 

Nor is it material whether or not there was a prayer in the pleadings 
for a personal judgment. The court should grant such relief as the 
allegations and proof warrant, whether demanded in  the prayer for 
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relief or not. Moore v. Nowell, 94 N.  C., 265; Skinner v. Terry, 107 
N. C., 103; Knight 2.. Iloughtaling, 85 X. C., 17;  Patrick v. R. R., 93 
N.  C., 422. 

AFFIRMED. 

Cited: Adams v. Hayes, 120 3. C., 388; Reade v. Street, 122 
N.  C., 302; Collins v. Pettitt, 124 N. C., 736; Williams v. Bailey, 177 
N.  C., 44; Henofer v. Realty Co., 178 N.  C., 586. 

(324) 
R. H. T. EARPER v. ABRAM SUGG. 

Xotions and Orders-Judgment-Notice. , 

1. Judgments and orders are in fieyi during the term they are rendered, and 
motions may be made to set them aside without notice; but after that 
term such motions can only be heard after due notice. 

2. A motion heard upon verbal notice given on the day of the hearing is 
irregular, and should have been dismissed. 

ACTION for the recovery of personal property, tried by Winston, J., 
a t  April Term, 1892, of GREEEE. 

At November Term, 1891, an order was made referring the case to 
a referee to hear and determine the issues involved, and a report was 
accordingly submitted to the next term of the court (in January, 
1892) ; and there being no exceptions to the report, it was confirmed, 
and judgment rendered in  favor of the defendant. 

And at the next term (in April, 1892)) his Honor set aside said 
final judgment upon the ex parte affidavit of Swift Galloway, without 
any notice of a motion, for that purpose, being served on the defendant 
or his attorney, except an oral notice made in open court on Wednesday 
of the term. 

The said affidavit was submitted to his Honor about 11 :30 o'clock 
p.m. of the said Wednesday, and the court adjourned the following 
morning at 8 o'clock. 

The following order was made : 
"The court having read and considered the affidavit of Swift Gallo- 

way (attorney at law), is of opinion, and so adjudges, that the plain- 
tiff has not been guilty of any laches in filing his exceptions, and that 
the judgment heretofore rendered was inadvertently given." 

And the court thereupon adjudged that the same be vacated and set 
aside, and that the case stand for trial at the next term. From 
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H~RPER ti. SUGG. 

which judgment the defendant appealed, aud excepted upon the follom- 
iiig grounds, to wit : 

1. K O  notice of motion to set the judgment aside and alloxx- plaintiff 
to file exceptions was given to defendant or his counsel. 

2. The affidavit upon which the judge acted was ex parte, and failed 
to disclose any merits or any errors in referee's report. 

3. The exceptions filed by plaintiff do not state clearly what facts 
or issues the plaiutiff desired to be submitted to the jury. 

4. His  Honor erred in granting a trial  upon the whole case, and in 
not specifying the issues to be tried by the jury. 

S o  counsel for plainf i f .  
George 11.1. Lindsay for defendant. 

CLARK, J. The action of the court below was erroneous, certainly 
on the first of the grounds specified by the appellant. 

(327)  While all orders and judgments are i n  fieri during the terni 
at  which they are made, and may be modified or set aside a t  

such term without notice, after such terni a final judgment cannot be 
set aside except upon notice given. Branch v. Walker, 92 N .  C., 87; 
Allison v. Whittie?., 101 N. C., 490; Coor 1 ' .  Smith,  107 N. C., 430. 
This is but right and just. A judgment is finis iitium, and parties are 
not required thereafter to keep counsel on hand at the succeeding terms 
of the court lest an order affecting the judgment should be made. 
When notice of a motion is necessary, the statute prescribes that i t  
must be serred ten days before the time appointed for the hearing, 
though the judge may, by an order to show cause, prescribe a shorter 
time. The Code, sec. 595. This mas not done here. The notice was 
giaen verbally, and the appellaiit might, if he had chosen, have added 
this as a fifth ground of exception. The Code, sec. 597. I t  was given 
on the very day the motion was heard, and doubtless the appellant was 
deprired of opportunity to file counter-affidavits. The appellee mas 
fixed with notice of the judgment taken at the preceding term (Gni- 
versity v. Lassiter, 83 N. C., 38; Hemphill v. ..Woore, 104 N. C., 379) ; 
besides his affidavit sets out that he had actual notice. H e  had aniule 
opportunity, and should hax-e served legal notice in proper time of his 
intention to move to set the judgment aside so that the opposite party 
might have been prepared to meet him. This renders it unnecessary to 
consider the other assignments of error. As the case does not go off 
on the merits, the appellee is not deprived of the right to renew the 
motion upon proper notice, if within the time prescribed by the statute. 
The Code, sec. 274. 
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THOMAS MOORE v. N. H. BEAMAN e T  AL. 
(328) 

Usury-Code-Payment-Statute of Limitations-Eviclerwe. 

1. The Usury Act of 1866, Bat. Rev., ch. 114, does not essentially differ from 
the law now in force; this case is governed by Gore v. Lewis, 109 N. C., 
359. 

2. The Act of 1874-75, increasing the penalty for usury, does not affect pre 
existing contracts. 

3. The partial payment by either of two obligors before the bond is barred 
continues it in force. 

4. It was competent to show that usurious interest constituted a part of the 
amount for which the bond and mortgage were given. 

EXCEPTIONS to the report of a referee, heard by Winston, J., at 
Spring Term, 1892, of GREENE. 

The action was brought for foreclosure of mortgage and for posses- 
sion of the land conveyed therein. By consent, the cause was referred 
to N. J. Rouse, Esq., under The Code, to try the issues and report his 
findings of fact and conclusions of law. 

The report of the referee was as follows : 

FIKDINGS O F  FACT. 

1. That on 22 August, 1873, the defendant, S. H. Beaman, and his 
wife, S. C. Beaman, executed and delivered to the plaintiff, Thomas 
Moore, their writing obligatory under and by which they promised 
to pay to the plaintiff the sum of fifteen hundred and one dollars and 
fifty-one cents on 1 January, 1878; and that to secure the payment of 
said bond, the defendant, N. H. Beaman, and his wife, S. C. Beaman, 
on the same date, to wit, 22 August, 1873, executed and delivered to 
the plaintiff a mortgage deed conveying to him the tract of land 
particularly described in  the complaint and in the mortgage (3.29) 
filed. 

That the excess of said bond over $1,083.54 was interest charged 
thereon, the same being computed on the eight hundred dollar item 
above specified at twelve per cent per annum from the date of said 
bond till the maturity of the same; that no interest was computed on the 
other items above enumerated as composing 'the face of said bond. 

4. That more than ten years intervened between the death of said 
S.-C. Beaman and the institution of this action. 

5. That the defendants, other than N. H. Beaman, are the children 
and heirs at law of said S. C. Beaman, together with the husbands of 
such females as have married. 

2 0 3 
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6. That the defendants are in possessioli of the land, and that de- 
fendant, I\'. H. Beaman, is tenant by the courtesy of said land. 

7 .  That no payment mas made on said bond prior to its maturity; 
that defendant, N. H. Beaman, at his own instance, has made the 
fo l lo~~ing  payments on said debt and mortgage, to wi t :  2 1  January, 
1880, $50.21; 9 April, 1881, $314; 28 June, 1882, $22'7.27; 4 June, 
1886, $180; 16 March, 1889, $100; 20 July, 1890, $7.11. And that the 
defendants, other than S. H. Reaman, h a ~ e  paid nothing on said in- 
debtedness. 

8. That there remains due and unpaid on said mortgage indebtedness, 
on 11 April, 1892, computing interest as specified in conclusion of l a x  
KO. 4, $1,359.27. 

CONCLUSIONS O F  LAW. 

1. That the interest charged by the plaintiff on the indebtedness 
evidenced by said bond and mortgage was at a greater rate than was or 
is allowed by lam. 

2. That this action is not barred by the statute of limitations. 
3. That the plaintiff is entitied to the possession of said land. 

(330) 4. That there is recoverable in this action the anlourit actually 
due the plaintiff at the time of execution of said bond and mort- 

gage, to wit, $1,083.54, with interest thereon at the rate of six per cent 
per annum from date of said bond, less the payments enumerated in 
paragraph 7 of findings of fact, computing interest under the rule of 
partial payments, and that the plaintiff is entitled to judgment that, 
upon default of payment of said mortgage indebtedness by defeidants, 
said land be sold and the proceeds of saIe be applied to the discharge 
of said indebtedness and costs, and the surplus disbursed under the 
direction of the court. 

5. That plaintiff is entitled to recover of the defendants and sureties 
on defendant's undertaking, the costs of this action to be taxed by the 
clerk. 

. To the said report of the referee the defendants filed exceptions 
which (except those withdrawn on the argument before his Honor) are 
as follom : 

First. For that in the 8th finding of facts the referee based his 
finding of amount due by, defendants to plaintiff (to ~ i ~ i t ,  $1,359.27) on a 
conlputation of interest, whereas the Act of 1866, under ~vhich the 
contract sued on v a s  made, expressly provides that no interest sho:ld 
be recovered on a usurious contract, as the referee finds the one in suit 
to be; and, therefore, the referee should not have allowed the plaintiff 
any interest whatever, but should have found the amou~it of the actual 
debt-to vi t ,  $1,083.54-and deducted therefrom the payments which 
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the referee finds were made by defendant, N. H. Beaman, amounting 
in all to $908.59, and thereby leaving a balance due the plaintiff of 
$174.95. 

T h i r d .  That in the second conclusion of law the referee errs in 
finding that this action is not barred by the statute of limitations, in 
so far  as such finding relates to the mortgage sued on and affects 
the heirs at law of S. C. Beaman, wife of N. H. Beaman, the (331) 
evidence having established and the referee having found as a 
fact that the said S. C. Beaman died more than ten years previous to 
the commencement of this action; and further, that every payment made 
on said debt was made by said N. H. Beaman, and after said mortgage 
became due. 

F o u r t h .  That the referee errs in the fourth conolusion of law in the 
awarding of interest to plaintiff, for that in law the plaintiff (for the 
reasons stated in exception 1 )  is not entitled to any interest on said 
bond, it being a usurious contract. And secondly, if entitled to any 
interest, the same should not be charged from the date of the bond, 
but from the time the bond fell due. I t  was agreed in  writing by the 
parties to the action that S. C. Beaman died on 17 Sugust, 1877, and 
that letters of administration on her estate were not issued until 11 
May, 1891, her husband, N. H. Beaman, then qualifying as her ad- 
ministrator. 

His  Honor overruled the said exceptions and gave judgment confirm- 
ing the referee's report, to which ruling and judgment the defendants 
except on the grounds set forth in said exceptions of defendants, and 
from said judgment the defendants appeal. 

Mr. C, iWunroe, T .  Cf. W o o t e n  a d  C.  B. Aycoclc for plaintif f .  
George M .  L i n d s a y  for defendafits.  

CLARK, J. The usury act in force when this contract was entered 
into was chapter 114, Bat. Rev. ; chap. 24, Laws 1886. I t  does not essen- 
tially differ from the present act, and must receive the same construc- 
tion. The facts of this case are similar to those in Gore v. Lewis ,  109 
Pu'. C., 359, and for the reasons there given the plaintiff is entitled 
to recover no interest. The Act of 1874-75 increased the penal- (332)  
ties and could not affect a preFxisting debt. Besides, it ex- 
pressly exempted prior valid contracts, which this was to the extent 
of liability for the principal sum loaned. The present act (The Code, 
sec. 3836), Laws 1876-77, ch. 91, sec. 3, specifies that it is to be substi- 
tuted in the place of the Act of 1874-75. I t  could have no bearing upon 
this contract even if it had changed the penalty from that in force when 
the bond was executed. The defendants' first and fourth exceptions 
should have been sustained. 
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I N  THE SUPREME C O U R T .  [Ill 

T h e  second exception and  p a r t  of t h e  f o u r t h  exception were with-  
d rawn on  t h e  argument  below and  a r e  not before US. 

T h e  t h i r d  exception was properly overruled. T h e  par t i a l  payment  
b y  either of two obligors before t h e  bond is  bar red  continues i t  i n  force. 
Green v. Greensboro College, 83 N .  C., 449; W o o d  v. Barber, 90 N.  C., 
76;  Moore v. Good~uin .  109 N. C., 218. 

T h e  provisiom of t h e  l aw forbidding usury  a r e  very clear and  ex- 
plicit. N o  one can possibly misunderstand them. I f  moved b y  avarice 
a p a r t y  deliberately violates th i s  law,  h e  h a s  no ground of complaint 
t h a t  h i s  punishment  h a s  been i n  t h e  r e r y  respect which caused h i m  t o  

. sin, a n d  t h a t  i n  grasping af ter  il legitimate interest h e  has  lost also t h e  
legi t imate interest which t h e  lav- would h a r e  given a law-abiding 
citizcn. 

I t  was con~peten t  t o  show t h a t  usurious interest constituted a p a r t  
of t h e  amount  fo r  which the  bond a n d  mortgage were given. Arring- 
t o n  C. Goodrich, 95 N.  C., 462. It was, therefore, properly struck out.  
T h e  plaintiff i s  entitled t o  recover t h e  t r u e  principal,  $1,083.54, with- 
out interest a n d  subject t o  t h e  payments  made  thereon. 

T h e  appellant 's case on appeal  was served i n  time, and there being 
no countercase served, must  be taken a s  t h e  case on appeal. 

REVERSED. E r r o r .  

Cited:  8. c., 112 N. C., 560;  E r c i n  T. ~ l l o r r i s ,  137 N. C., 50. 

(333)  
J. H. BARNARD v. E. L. HAWKS E,Y AL. 

Trustees  und CesLzii que Trwstant--Contract in W r i t i n g  Y o t  Par& B!j 

Paroi Testinzo~zy-Cor13orntio?zs-Xtoch-. 
1. Oral testimony cannot be admitted to contradict or vary the terms of a 

written contract, and a defendant in  a proceeding to convert him into 
a trustee for plaintiff to hold for his benefit money received on trust, 
as  shown by a written contract, was not allowed to show by parol that  
it  was intended as a losn 

2. When, in contemplation of the formation of a new company, it was 
agreed that  upon purchase in their own name by the parties of the 
second part of a certain interest in a n  existing company's property, the 
said parties, in consideration of the advancement of the purchase 
money for one-half of their subscriptions by the parties of the first 
part, were to assign to them one-half of their entire interest to be ae- 
quired and the advancement was made pursuant to such agreement: 
Held. that  the purchaser held the property or stock in trust for the 
parties of the first part, and that the same could be followed in the 
hands of third parties. 
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MOTIOK for an injunction, heard before Whituker, J., at Clinton, 
11 October, 1892. 

On the hearing the plaintiff introduced the contract melltioiled in 
complaint (which was used as an affidavit), marked "A," whereupon the 
defendant proposed to show by affidavits that the money which the 
complaint, or affidavit, alleged to have been advanced under and in 
pursuance of said contract, was advanced as a loan simply, and that the 
stock which the defendant contemplated purchasing from the Electric 
Plant Company, as therein set out, was to be assigned to the plaintiff 
as a collateral security for the payment of said loan, and for no other 
purpose, which his Honor refused, holding that no evidence was ad- 
missible to vary or alter the written contract, and the defendant ex- 
cepted. 

I t  was further shown that the stock originally purchased by the de- 
fendant from the Electric Plant Company, had been sold by the 
defendant, and the stock now held by the defendant Hawks in (334) 
the Twin City Construction Company, as set out in plaintiff's 
affidavit, had been purchased by him with Electric Plant stock, and the 
ceriificate of said stock was issued to him in his own right, and so stands 
upon the stock books of the Twin City Construction Company. 

His  Honor held that the defendant Hawks having held the Electric 
Plant stock as trustee for the plaintiff, the plaintiff was entitled to 
follow the fund arising from the sale thereof and invested in the stock 
of the Twin City Construction Company; and that the defendant Hawks 
held the said stock as trustee for the plaintiff, to which ruling the de- 
fendant excepted. 

I t  was further shown that the defendant was a resident of the State, 
and solvent. 

His  Honor held that the plaintiff was entitled to an injunction until 
the final hearing, and so ordered, to which the defendant excepted, 
from which judgment defendant appealed to the Supreme Court. 

Defeficlunt's Exceptions.-His Honor erred in refusing to allow the 
defendant to introduce affidavits to show that the money advanced 
under the contract between plaintiff and defendants was advanced as 
a loan, and for no other purpose. 

His  Honor erred in holding that the plaintiff had a trust in the stock 
purchased by Hawks from the Electric Plant Company, and that Hawks 
held the same as trustee for plaintiff's benefit. 

His  Honor erred in  holding that the defendant Hawks held the stock 
now in the Bank of New Hanover, to wit, the $5,000 stock in  the Twill 
City Construction'company, as trustee for plaintiff; and that the 
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plaintiff had the right to follow the fund arising from the sale of the 
Electric Plant Company and inrested in the Twin City Constrnction 
Company stock. 

His  Honor erred ill holding that the plaintiff was entitled to a n  in- 
junction in this case until the final hearing. 

EXHIBIT A. 
hll.:~~o@ar;uuaf 01.' AGKEEMI:NT BETWEEK JOHN H. BARNABI), OF ASIIEVILLE, N. C., 

Papm os THF: FIRST PART, ASI) E. L. HA\'ITI<S, OF LEXIYGTON, KT., AWI)  

J. H. WINGATE, OF ROANOKE, VA., PARTIES OF TIII? Sb:conn PART. 

( 3 3 5 )  Whereas, both parties are desirous of securing the formation of 
a eompany to extend the operation of the present electric plant in 

Winston, N. C., and to operate an elcetric street railway in that town and 
the adjoining town of Salem; and, whereas, the parties of the second part 
can secure the same by the advancement, before 18 December, 1889, 
of two-fifths ( 2 - 5 )  the cost of the present plant, with its charter, 
franchises, rights, business, etc.; and, whereas, the party of the first 
part is willing to adrance for them one-half of their subscription, 
the following conditions are mutually agreed upon: 

First. That upon the purchase of the above property the parties of 
the second part shall assign to the party of tlie first part one-half ( L )  
of their elltire interest acquired by the same. 

Second. That they shall divide equally with the party of tlie first 
part their share of the net earnings from the date of purchase to the 
date of sale to the construction company to be formed as set forth in 
the agreement of this date between E. I;. Hawks, J. H. Wingate, F. J. 
Sprague, Edward H. Johnston and J. H. Clement. 

T h i r d .  That upon the demand of this coilstruction company, and 
upon the tender of a sum equal to the amount advanced, the party of the 
first part agrees to surrender all right, title and interest in the above 
property. 

JOHN H. BARKARD, 
E. L. HAWKS, 
J. H.  WINGATE, per E. L. H 

Signed this 13 December, 1889. 

( 3 3 6 )  George Rountree and J o h n  B. Bellnrny f o r  plaintiff 
J o h n  S. Sfap les  for defendants. 

SHEPHERD, C. J. The argument on the part of the defendants was 
predicated, to a great extent, upon the theory that the money furnished 
by the plaintiff was simply a loan to the defendants Hawks and Win- 
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gate, and it was insisted that, as they were impliedly authorized to pur- 
chase the stock in their own names, they acquired an unqualified prop- 
erty therein, and that the agreement to assign to the plaintiff was there- 
fore nothing more than an executory contract for the sale of personal 
property, ~ h i c h ,  as a general rule, will not be specifically enforced in 
equity. 

Under the view we have taken of the transaction, as evidenced by the 
written agreement <his Honor having very properly excluded the oral 
testimony tending to contradict or vary its terms), we deem it unneces- 
sary to pass upon the points so ably discussed by the respective counsel, 
whether stock of this particular character is the subject of specific per- 
formance, and if so, whether it must be owned by a party at the time 
of his contract to sell and assign the same. 

Our interpretation of the contract is that the stook of the electric 
company was to be purchased by the defendants, Hawks and Wingate, 
with a view of securing its plant, etc., to be used by a new company, 
which was to extend the business so as to operate an electric street rail- 
way in the towns of Winston and Salem. This new company, so far  as 
it appears from the record, was to be composed not of these two defend- 
ants alone, but also of S. J. Sprague, Edward H. Johnston and J. H. 
Clement, and it was only for the purpose of facilitating the formation 
of such company that the plaintiff furnished one-half of the amount 
necessary for the purchase of the said stock. I t  was agreed that, upon 
the purchase of the stock by the said defendants, they were to assign 
onehalf of it to the plaintiff, who was to hold the same and 
receive its net earnings until the particular company above (537) 
mentioned should demand its surrender upon tendering a sum 
equal to the amount advanced. I t  is very evident that, had these de- 
fendants performed their agreement and assigned the stock to the plain- 
tiff, they could not, as individuals, hare compelled him, upon tender , 

of said amount, to surrender or transfer it to them. The contract is 
plain upon this point, and provides, in substance, that the plaintiff 
is to remain the owner until the formation of the new company, under 
an agreement between certain parties named therein, and, as i t  does 
not appear that such new company was ever constituted, we are unable 
to see how these two defendants, or, indeed, anyone else, could have 
compelled the plaintiff to transfer the said stock. 

Such being the rights of the plaintiff had the said defendants per- 
formed their agreement, it remains to be determined whether there is 
any principle of law or equity which will enable them to profit by its 
violation. 

I f  the money had simply been loaned to these defendants, and they 
had been authorized to purchase for themselves alone, it would be a 
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question, not altogether free from difficulty, whether a mere contract 
to sell the stock could be specifically enforced. Such, however, is not 
the case presented in the record. The defendants, as we have said, took 
the money of the plaintiff under an express agreement to purchase 
the stock and transfer it to him, and there is absolutely nothing to war- 
rant the inference that the defendants Tere to become its beneficial 
owners, or that either party had the slightest conception that, in pro- 
viding for its transfer to the plaintiff, the latter was purchasing from 
the defendants. I t  n7as the plaintiff's money that paid for it, and, in 
the absence of any agreement, there would have been a resulting trust in  
his favor. Bargrave v. King, 40 N. C., 430; Adarns' Eq., 33; Malone 
R.  P., 489. 

V e  are unable to see how the express agreement of the defendants to 
do that which, under the same circumstances, a court of equity 

(338) would have compelled them to do, can, i n  the least, affect the 
plaintiff's rights in the premises. Much importance is placed 

upon the fact that the defendants were authorized to take the stock 
in  their own names, but, as we have seen that they vere purchasing 
the same with the plaintiff's money under an agreement to immediately 
assign it to him, we are of the opinion that this circunlstance did not 
prerent them from becoming trustees in the transaction. Even had this 
been land, and the defendants had paid the purchase money, and taken 
the title under a parol agreement to hold it for the plaintiff, subject 
to his right to  repay the purchasc money, the court, upon sufficient 
testimony, would havt. declared them trustees. This vas  substantially 
decided in Cohn I:. Chapman, 62 N. C., 92, in which it mas held, upon 
the principle of trust, that such an agreement was not within the 
Statute of Frauds. X case very similar to the one now before us is 
to be found in Xtevens v. Wilson, 18 S. J. Eq., 447. The plaintiff 
filed o bill to compel a transfer of two hundred shares of stock pur- 
chased by the defendant with money adranced upon the fo l lo~ ing  order 
to one Shippen: "Please pay to order of I). M. Wilson $5,000, for 
n41ich he mill g i ~ e  you a receipt to be paid in  stock of the Newark 
Plank Road Company, say two hundred shares, or money return in 
same proportion at that rate, $25 per share." The defendant executed 
the follom-ing receipt: "Received, Hoboken, 20 April, 1860, $5,000 
as per stipulation within, to be transferred to order or request of Mr. 
Ste~~ens,  ~d1e11 he shall desire." The relief prayed for was granted, 
upon the principle that the defendant held the stock in trust. The 
Court said that when the defendant "purchased the stock with Stevens' 
money, according to the rule of equity he held that stock as trustee for 

Stevens, and nothing but a clear, positive agreement by Stevens 
(339) will enable him to speculate on the trust property for his own 
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benefit." I n  speaking of this dccision in Cutling v .  D a m ,  2.; N. J .  
Eq., 265, the Court stated that it "was a suit in which the con- 
plainant filed a bill to compel the defendant to deliver to him certain 
shares of stock purchased by the defendant with money furnished by 
the complainant, on an agreement that the defendant would transfer 
the same to the complainant on request. There was a trust, however, 
in that case." 

The present transaction, as we have seen, was not a mere loan of. 
money to the defendants to use as they pleased, but i t  was for the 
special purpose of purcbasing the stock for the plaintiff and an irn- 
mediate transfer to him. But for this stipulation, it is fair  to assume 
that the money would not have been furnished, and we are decidedly 
of the opinion that the defendants held the stock in trust for the 
plaintiff. 

Instead of performing the trust by an  assignment to the plaintiff, 
they excha~~ged it for stock of equal anlount in  the Twin City Construc- 
tion Company. This stock was deposited with the defendant Bates as 
security for a loan of moncy to thc defendants, which debt has been paid, 
and the stock is still in  thc hands of said Rates. The substituted stock, 
being thus traced and identified, may be followed in equity and inl- 
pressed with the original trust. "A principal in all cases, where he 
can trace his property, whether in the hands of the agent or of his 
representatives or assignees, is entitled to reclaim it, unless it has bee11 
transferred bonu fide to a purchaser of it, or his assignee, for val~le 
without notice. I n  such cases i t  is wholly immaterial whether thr  
property be in  its original state, or has been cor~vertetl into money, 
securities, negotiable instruments or other property, if it be distinguish- 
able and separable from othcr property or assets, and has an earmark 
or other appropriate identity." Whitley v. F q ,  59 N. C., 34, and tbe 
cases there cited. See, also, h'dwards 71. Culherson, post, 342, 
where the authorities upon this subject are fully set forth. (340) 

We think that the plaintiff has made out a p i m a  facie case, 
and that his Honor committed no error in continuing the injunction 
to the hearing. 

AFFIRMED. 

Cited: Avery v. S t e w a ~ t ,  136  N. C., 439; Urogden v. Gibso?~, 163 
N. C., 23; Rush v. McPherson, 176 N. C., 568. 
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JAMES G. TINSLEY v. JESSE F. HOSKINS. 

S t i p u l a t i o u  for Collection o f  Fee  in Promissory  ATote-Public Po l i cy .  

A stipulation in a promissory note "that in case this note is collected by 
legal process the usual collection fee shall be due and payable," is not 
consistent with public pokicy, and is therefore not enforceable in our 
courts. 

lKicR~r: ,  J., dissents. 

ACTIOK tried at February Term of GTJLFORD, before W h i t a k e r ,  J., 
up011 appeal from a justice of the peace. 

The facts may be gathered from the opinion of the Court. 

L. X .  Sco t t  for plainti , f .  
J .  9. Rc~rr inger  for de fendan t .  

SHSFHERD, C. J .  The defendai~t executed to the plaintiff a promis- 
sory note for the sum of $146.35, payable on 1 July, 1589, ('with legal 
interest from maturity," aud it was stipulated therein "that in case 
this note is collected by legal process, the usual collection fee shall be 
clue and payable therewith." 

The sole question presented for r e r i e ~ ~  is whether such a stipulation 
is valid and enforceable. The point has never been passed upoil by this 
Court, and there is some conflict of judicial decision upon the subject 

in other states. .We think, however, that the ruling of his 
(341) Honor is sustained by the better reasoning, as n~ell as by a de- 

cided preponderance of authority. I n  Bank v. Sevier, 14 Fed., 
662, it is declared that "such a provision is a stipulation for a penalty 
or forfeiture, tends to the oppression of the debtor and to encourage 
litigat~on, is a cover for usury, is mithout any valid consideration to 
support it, contrary to public policy and roid." To the same effect are 
the cases of N e y e r  1 > .  H a r t ,  40 Mich., 517; Toole  7;. S tephen ,  4 Leigh., 
581; Boozer  7.. Anderson ,  42 Ark., 1 6 7 ;  Slzelton ?r. Gil l ,  11 Ohio, 417; 
X a r t i n  2.. Trus tees ,  13 Ohio, 250; Dozv v. Updike ,  11 Neb., 95.  

I n  Blcllocli v. T a y l o r ,  39 Xich., 137, Jus t i ce  Cooley uses the follow- 
ing rery forcible language: "A stipulation for such a penalty, m7e think, 
inust be held uoid. I t  is opposed to the policy of our laws concerning 
attorney's fees, and it is susceptible of being made the instrumelit of 
the most grerious xrong and oppression. I t  mould be idle to limit in- 
terest to a certaiu rate. if under another name forfeiture may be im- 
posed to all amount without limit. The pro~ision in those notes is as 
much ~ o i d  as it ~ o u l d  haue been, liacl it called the sum unpaid by its 
true llalncl of forfeiture or penalty." 
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I11 Witherspoon v. ~Musselmun, 14 Bush., 214, the agreement mas to 
pay a reasonable attorney's fee in the event of the note being "collected 
by suit." The court placed its refusal to enforce such contract upon 
the ground that "they are not only in the nature of penalties, but that 
they are contrary to public policy and tend to encourage litigation." 

A discriminating writer in 14 American Law Review, 858, remarks: 
"It seems to us to be more consistent with public policy to consider 
such agreements as absolutely void. They can readily be used to cover 
usurious agreements, and excessive exactions may be under the.guise of 
an attorney's fee.'' 

1 Daniel, Negotiable Instruments, see. 62a, expresses the opinion 
that, '(unless there be some statute under which such stipulations are 
permissive, it certainly tends to the oppression of debtors to saw- 
tion their incorporation in commercial instr~~ments,  and they are, (342) 
therefore, against the policy of the law, and void." 

I n  consideration of the foregoing authorities, and in view of .the 
serious evils that may result from such an innovation, we are of the 
opinion that stipulations like the one now sued upon, when incorporated 
into obligations of this particular character, are against public policy 
and therefore invalid. 

AFFIRMED. 

Cited: Brisco v. Xorris, 112 N .  C., 677; Williams v. Rich, 117 
N. C., 240; Turner v. Boger, 126 N .  C.,  302; Bank v. Lz~mber Co., 128 
N. c. ,  195. 

SAMSON EWARDS v. JENNIE  CULBERSON. 

Fi~a~~d--.Mo~iey Conveited Into Land, Land Subject to Paymefit- 
illarriage-Dozuer-Trusts and Trustees. 

1. Where a person is deprived of his money by fraud he may recover i t  in  
specie if it can be found, and if it has been converted into land he may 
subject that to the payment of the debt. 

2. When a woman fraudulently obtained from a man a sum of money upon 
her promise to marry him, and allow the land purchased with the money 
to be in lieu of her dower: Held, the land so purchased could be 
subjected to the payment thereof. 

3. Discussions by S h e p h e ~ d .  J..  of the law relating to converting persons into 
trustees for the benefit of others. 

APPEAL at May Term, 1892, of CHATHAAI, from Whitaker, J .  

T .  B. Womack for plainti#. 
John Ma~xning and J .  TI'. Graham f o ~  defenclant. 
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(343) SHEPHERD, C. J. According to the finding of the jury, the 
defendant f audulently obtained of the plaintiff the sum of two 

h;ndred and serenty-five dollars and twenty-five cents for the purpose 
of purchasing the land described in  the complaint, and the fraud con- 
sisted in  "falsely and fraudulently promising and pretending that if 
the plaintiff ~ ~ o u l d  let her have the said sum of money for said purpose 
she would marry him in a very short time, and that the land to be 

a purchased with the said money should be in lieu of her right of dower, 
which she would acquire" by the said marriage. Vpon this verdict his 

' 
Honor rendered a judgment in  favor of the plaintiff for the recovery 
of the amount so fraudulently obtained, but refused to declare it a 
charge upon the land purchased by the defendant with the said money, 
the land still remaining in her hands. - 

Were there nothing more than a mere promise to marry, it is plain 
that a violation of it would not entitle the plaintiff to any equitable 
relief; but we must infer from the verdict that the defendant did not 
intend to perform the promise at the time it was made, and that she 
intended it, as well as the additional agreement to hold the land in lieu - 
of dower, simply as a trick or contrivance by which to cheat and defraud 
the plaintiff of his money. By submitting to the 7-erdict and judgment, 
the defendant (even if she could successfully do so) is precluded from 
denying that she obtained the money under circumsta&es which the 
law denounces as fraudulent, and this being so, it cannot be doubted 
that if the specific money had been retained by her, and could have 
been identified, the plaintiff, in a proper action, could have recovered 
it. I f  this be true, why may not the money be traced into the land and 
declared to be a charge thereupon? This is  a somewhat norel question 
in this State, but in view of well settled equitable principles, as well as 
authorities in  other jurisdictions, it is believed to be unattended with 

any very serious difficulty. . 
(34;) The only decision of this Court to which we hare been re- 

ferred as bearing upon this question, is that of Campbell u. Drake, 
39 N. C., 94. The plaintiff filed a bill in equity against the heirs at 
law of one Farrow, praying that they be declared trustees of certain 
land purchased by their ancestor with money stolen by him of the plaiw 
tiff while i11 the employment of the latter as his clerk. The Court said 
that it was "not at all like the cases of dealings with trust funds by 
trustees, executors, guardians, factors and the like, in which the owne;- 
of the fund may elect to take either the money or that in which it was 
invested"; and it was accordingly held that the plaintiff TTas not en- 
titled to the particular relief asked for. I t  was strongly intimated, 
however, by Rufin, C. J., i11 delivering the opinion, that the plaintiff 
might "have the land declared liable as a security for the money laid 
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out for it." I t  was not stated upon what principle this could be done, 
but we apprehend that it was based upon the general proposition that 
whenever a person has obtained thc propcrty of another by fraud, he 
is a trustee ex rnaleficio for the person so defrauded for the purpose 
of recompense or indemnity. "One of the most common cases," re- 
marks J u d g e  S t o r y ,  "in which a court of equity acts upon the ground 
of implied trusts, i , ~  i n i + l u n ~ ,  is when a party receives money which he 
cannot conscientiously withhold from another party." Story Eq. Juris- 
prudence, sec. 1255. And he states it to be a general priilciple that 
"whenever the property of a party has becn wrongfully misapplied, or 
a trust fund has been wrongfully converted into another species of 
property, if its identity can be traceil it will be held in its new form 
liable to the rights of the original owner, or the ccstuis que trust." 
Section 1258; Hil l  on Trustees, 222; W h i t l e y  11. Foy, 59 N. C., 34; 
T a y l o r  v. P l u m e r ,  3 M.  & S., 562; Knatchbzcll 11. Hallest,  13 ch. Div., 
696; People a. Ran7i, 96 N. Y., 32; R a d  v. I f i s u r a n r ~  Co., 104 
T i .  S., 54. 

Mr. Porrieroy says: "In general, wheneter the legal title to (343) 
property, real or personal, has becn obtained through actual 
fraud, . . . or through any other circunistances, which render- it 
uaconscientious for the holder of the legal title to retain and enjoy 
the beneficial intorest, equity imposes a constructive trust on the prop- 
erty thus acquired in favor of the one who is truly and equitably ell- 
titled to the same, although he may never perhaps have had any legal 
c3statc therein, and a court of equity has jurisdiction to reach the prop- 
erty either in  the hands of the original wrongdoer, or in the hands of 
any subsequent holder, until a purchaser in good faith and without 
notice, acquires a higher right and takes the property relieved from the 
trust. 

The forms a i d  varieties of these trusts, which are termed e x  tnalefitzo 
or ex clelicto, are practically without limit. The principlc is applied 
whenever i t  is necessary for the obtaining of complete justice, although 
the law may also give the remedy of damages against the wrongdoer." 
Porn. Eq. Jur., 1053. A confidential relation is not necessary to estab- 
lish such trust, and there is no good reason why the owner of property 
taken and converted by one who has no right to its possession should be 
less favorably situated in  a court of equity in respect to his remedy (at 
least for the purpose of "recompense or ii~demnity") than one who, by 
an abuse of trust, has been injured by thc ~vrongful act of a trustce to  
whom the possessiorr of trust property has been confided. "The beauti- 
ful character, prevading excellence, if one may say so, of equity juris- 
prudence," says J u d g e  S i o r y ,  "is that it varies its adjustments and 

215 



l X  THE SUPREXE COURT. [I1 1 

proportions so as to meet the very form and pressure of each particular 
case in all its complex habitudes." The trusts of which we are speaking 
are not what are known as technical trusts, and the ground of relief 
in such cases is, strictly speaking, fraud and not trust. Equity declares 
the trust in order that it may lay its hand upon the thing and wrest 

it from the wrongdoer. This principle is distinctly recognized 
(346) by our leading text-~~ri ters ,  and it is said by Mr. Bispham 

(Principles of Equity, 92) that "cquity makes use of the ma- 
chinery of a trust for the purpose of affording redress is cases of fraud." 
The principles abol-e stated are illustrated by many decisions to be found 
in the reports of other states, and as our case may easily be assimilated 
to those in which money or other property has been stolen and con- 
1-erted, such cases must be recognized as pertinrilt authority in the 
present inrestig a t '  lon. 

I n  Fewton c. Po~ter, 69 Kt Y., 133, it was held that the owner of 
negotiable securities, stolen and afterwards sold by the thief, may follow 
and claim the proceeds in the hands of the felonious taker, or of his 
assignee with notice, and that this right continues and attaches to any 
securities or property in which the proceeds are inrested, so long as they 
can be traced and identified. The law, it was said, '(mill raise a trust 
in invifum out of the transaction in order that the substituted property 
may be subjected to the purposes of indemnity and recompense." Aw 
clre~cs, J., said that "equity only stops the pursuit when the means 
of ascertainment fails, or the rights of boiza fide purchasers for value, 
without notice of the trust, have intervened. The relief will be moulded 
and adapted to the circumstances of the cases, so as to protect the 
rights of the true owner." Lane TI. Dighton, Ambler, 409; Xunsell v. 
Xamell, 2 P. Williams, 679; Lench v. Lench, 10 Ves., 511 ; Perry on 
Trusts, sec. 829; Story Equity, see. 1258. 

I n  Rank 7.. B~LTI-y, 125 Nass., 20, it 7ms held that equity mill charge 
land, paid for in part with the proceeds of stolen property, with a 
tl-ust in faror of the owiler of the property for the amoullt so used. 

I n  IIumphrips zl. Buf lw,  51 Ark., 331, the defendant, ip paying for 
a house and lot purchased by him for ,6400, wrongfully used $149.52 
belonging to the plaintiff', and of TT-hich he had obtained possession with- 
out her authority, knowledge or consent. The Court declared the de- 
fendant a trustee to the exteut of the money of the plaintiff used by 
him, and charged the same upon the property, and in default of its 

payment by a certain time, decreed that the same be sold to 
(347) satisfy the said lien. 

These and other authorities that could be cited abundantly, 
sustain t h ~  intimation of Chief Justice Rufln, to vhich we have re- 
ferred, aud we are therefore of the opinioi~ that the nloney frandulently 
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obtained of the plaintiff may be followed into the land described in  the 
complaint, and that the judgment of his Honor should be so modified 
as to declare it to be a charge upon the same. 

NODIFIED. 

Cited: Bernard u. Hawks, ante, 339; TYillinms t. Walker, post, 
612; Summers 2;. Moore, 113 N.  C., 405; Ross v. Davis, 122 N.  C., 
267; Pender v. Mallett, 123 9. C., 62; Fidelity Co. v. Jordan, 134 
N. C., 242; M f g .  Co. v. Summers, 143 N. C., 105; ~Michael v. ..lloor~, 
157 X. C., 466; Massey v. Alston, 173 N .  C., 223, 224. 

LUCRETIA LICTIE v. HORACE CHAPPELL ET AL. 

Notion i n  the Cause-Petition to X a k e  Assets-Practice. 

1. A motion in the cause is the proper remedy to attack a final judgment 
when, in  a proceeding to sell land for assets, begun in 1881, it  ap- 
peared there had been a sale under order of the clerk pending an appeal 
to the judge upon a question affecting the validity of the order, which 
order was reversed upon such appeal, and when i t  further appeared that 
in 1885 the matter was ordered to be suspended, pending the finding of 
material facts by a referee, and that there was an order by the judge in 
1886 affirming the order of sale, but not the confirmation thereof. 

2. A motion in such case to vacate the order of sale and to allow the defend- 
ants, the intestate's heirs a t  law, to pay the debts of the estate, was 
allowed by the clerk and affirmed on appeal by the judge and remanded 
to the clerk for the purpose of notifying the purchaser to show cause 
why the sale should not be set aside, and after successive references was 
finally heard and allowed: Held,  no error. The judge had power under 
Acts of 1887, ch. 276, to determine the whole matter in controversy. 

SPECIAL PROCEEDING, begun before the clerk of the Superior (348) 
Court of PENDER, 17 January, 1881, by $he plaintiff, as adminis- 
tratrix of Hinton Chappell, deceased, to sell certain lands in  Pender 
County to raise assets to pay the debts of the estate, and finally heard 
before Winston, J., at the March Term, 1892, of PESDER. 

At September Term, 1890, the cause was referred to 13. R. (351) 
Xoore to find the facts and report his collclusions of law. 

Referee Moore found, as a conclusion of law, that defendant's motion 
to he allowed to pay the debts of the estate, and that the lands 
thereof be not sold, was in apt time, and also found other facts. Plain- 
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tiff and E. Porter filed exceptions to referee's report, which were heard 
and overruled by Winston, J., at March Term, 1892, of PEKDER. 
Plaintiff and E. Porter appealed. 

The other facts appear in the opinion. 

No counsel for plainti f .  
John D. Bellamy, Jr., for defendant. 

MACRAE, J. This case has become much confused and greatly pro- 
tracted, but it seems at last to have reached its proper determination in 
the judgment which now comes to us upon appeal. 

The contention of the purchaser is that there was a final judgment of 
confirmation of the sale made by the clerk and affirmed by the judg- 
ment of his Honor Judge C l a ~ k ,  and that the same cannot be attacked by 
motion in  the cause, but if there is any ground for setting aside the sale, 
it must be made to appear to the Court by an independent action. But 
the record does not bear out this contention; it appears that on 14 
Xarch, 1881, the clerk granted license to the administratrix to sell the 
lands for assets; and that defendants appealed to the Superior Court, 
and while this appeal u-as pending before the judge, the administratrix 
proceeded to sell, and the clerk made another order coilfirming the sale 
and directing title to be made to the purchaser. This order the clerk 
had no right to make, as the case for the time being had passed beyond 
his jurisdiction. The order of his Honor Judge Gmves, while not clear 

in  its terms, n7as evidently a reversal of the order of the clerk 
(352) grantiiig license to sell the land, and referring the matter to 

a referee to ascertain and report the facts. To this order there 
mas no exception, and we must take it as a waiver of the trial of issues 
of fact by a jury. 

The next order, that made by his Honor Judge NcKoy,  passes upoii 
the report of the referee; directs that the sale be suspended until further 
hearing, and refers the matter to the same referee. And to this order 
there was no exception. 

The order made by Q i l m e ~ ,  J., at March Term, 1886, simply institutes 
ailother referee, the clerk of the court, instead of the former referee. 

The report of the referee is filed, and exceptions thereto, and the order 
of his Honor Judge Clark, at September Term, 1886, overrules the excep- 
tions and affirms the order of sale, but not the order of confirmation. 
And no exception is made to this order. 

' 

Next follosi-s the motion of defendants to be allowed to pay the debts 
owing by the estate of intestate, to vacate the order of sale, and the saIe 
made pending the appeal. This motion was made before the clerk and 
allowed, and plaintiff appealed; and, while the dates are confusing, it 
appears that his Honor Judge Confzor, at May Term, 1887, affirmed the 
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judgn~ent of the clerk, and remanded the case to him for the purpose of 
giving notice to the purchaser to show cause why the sale should not be 
set aside. 

'I'hr repol-t of the clerk shows that notice to thc purchaser was given, 
and that he a p p ~ a ~ e d  by couilsel and filed his objections to setting aside 
the s a l ~ ;  and thercupon the clerk ordered that the sale and order of 
confirmation bc set aside, and the purchaser appealed. 

,4t May Term, 1888, it was referred by consent, by the ordcr of his 
Honor Judge Shepherd, to a refercr to find the facts, and by successire 
orders other referees were apyointcd, and fiually his Honor Judge Arm- 
field, at S~pteniher Term, 1890, appointed B. R. Moore, Esq., 
referee, who filed his report of facts a ~ l d  findings of law, to which (353) 
the purchaser, E. Porter, filed numerous exceptions. 

His  Honor Judge Winston,  at the hraring, March 'l'ernl, 1892, over- 
ruled all the exceptions, affirmed the judgment of the clerk setting aside 
the sale and authorizing thc defendants to pay the debts of the estate in 
exoneration of the lands. From this judgment the plaintiff and 
E. Porter appealrd to this Court. 

There arc no spec.ific exceptions to the final jutlgnleirt, but we have 
cxamincd tlir cx-csptions passed ~ ~ p o n  by his Honor, alld concur with 
him in  his conclusions. 

Under Laws 1887, ch. 276 (Clark's Code, see. 255), the judge now has 
final jurisdiction to cletermii~e the whole matter in controversy. The 
1)urchaser 1 1 ~ s  had his day in court; it is nowhsrc suggested that he paid 
: 1 1 1 ~ -  purchase 11101iey for the land at the sale which has been set aside, 
01. it  night h a v ~  becn 1)rolwr to ordcr that the same be rcfuded.  In- 
deed, there is no relmrt of salc or of the price at which the laud was bid 

° 

off; the rccord, while full ill some ~ s p e c t s ,  is lacki~ig in othcrs. We 
have found no error. 

APFIRXEU. 

Cited: Ledbc t t e~  v. Pirmer, 120 N. C., 458; Faison o. Williams, 121 
S. C., 153; Roseman t i .  Roseman, 127 N .  C., 497; Lo7w 71. Love, 139 
N. b., 365;  Batts v. I'ridgen, 147 N. C., 135. 

I ROBERT D. FIELD KT AL. v. JAMES MOODY A N D  WIFE. 

Action to  Recover Land-Claim for Improvements-Arbitration- 
Cowsent Judgm~nL.  

In  an action for the recovery of land the defendants set up a contract to 
convey bonn fidr improvements, which improvements the arbitrator, to 
who111 this case was referred by consent, making his award the judgment 
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of the court, found to be $75 in excess of the rents and a Iien on said 
land: Held, (1) that a writ of possession was not proper until the terms 
of the agreement were complied with, there being a stipulation in the 
consent judgment to that effect; ( 2 )  that the $75 excess and costs were a 
lien upon the land under said judgment, and under the stipulations 
thereof, the defendants could hold possession until it was discharged. 

(354) k m o n  to recover posse~sion of lalld, heard before 1Vhit- 
aker, J., at February Term, 1892, of CHATHAM, in which the 

defendants set up a par01 agreement to conr-ey, which is d e ~ ~ i e d  by the 
plaintiffs, who plead the statute of frauds. 

The follo~ving judgment was consented to : 
"This cause conling on to be heard before the court, now the parties 

being personally present, and represented by their counsel, it is by con- 
sent ordered and adjudged that this action is referred to the arbitrament 
and award of Charles E. McLean, whose award is to be a rule of court, 
and who shall hare power to award costs, including a.reasoaable allow- 
ance to himself. 

"It is further ordered and adjudged that the plaintiffs do recover of 
the defendants the possession of the lands described in the complaint, 
and that writ of possession is withheld and not permitted to issue until 
the determination of the matter submitted to the arbitrameut and award 
of said McLean," who filed his award: "That the plaintiffs are indebted 
to the defendants $75, the amount of improvements made by defelidarits, 
in excess of the rei~tal  value of the land in controversy; a i d  that the 
defendants recover of the plaintiffs said sum, and the costs of this 
action, including an allowance of $20 to Charles E. McLean, arbitrator." 

The plaintiffs withdrew all exception to the award. 

(356) The defendants teudered a judgment adjudging that the plain- 
tiffs were indebted to the defendants for the excess of improve- 

ments upon the lands sued for over and above the rentals of the same ill 
the sum of $75, and for the costs, including the allowance for the arbi- 
trator, and that the said judgment was declared to be a lien upon the 
said lands. 

The court declined to render the judgment as tendered by the defend- 
ants, and the defendants excepted. 

The defendants then tendered a judgment, adjudging that the plain- 
tiffs were indebted to the defendants for the excess of the improvements 
to the lands sued for over and above the rental of said lands in the sum 
of $75, and for the costs, including the allowance to the arbitrator, and 
that writ of possession should not issue until the defendants should 
have received the fruits of their recovery by the payment of said sums 
by the plaintiffs. 
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The court declined to render judgment so teudered by the ( 3 5 7 )  
defendants, and the defendants excepted. 

The court then rendered the judgment set out in the record, to which 
I the defendants excepted for the folloa~ing reasons : . 

1. For the failure of the court to adjudge said indebteduess and costs 
to be a lien upon the lands sued for. 

2. For the failure of the court to adjudge that writ of possession 
should not issue until the payment of said sums by the plaintiffs to the 
defendants. 

3. For that the court adjudged and directed that a writ of possessio~l 
and execution should issue upon the said judgment. 

From the said judgment the defendants appeaAed. 

N o  counsel for p l a i n t i f s .  
T .  B. W o m a c k  for defendants .  

BURWELL, J. There was no exception taken by plaintiffs to the order 
made at Fall  Term, 1891, by which the cause was referred back, for the 
purposes therein named, to the arbitrator whom the parties had selected, 
and it is stated in the "case on appeal" that the plaintiffs withdrew all 
exception to the award. The agreement of the parties to submit the 
matter in controversy to arbitration coiltains the stipulation that no 
writ of possession for the land described in  the complaint should be 
issued "until the determination of the matters submitted to the arbitra- 
ment and award of the said NcLean." That matter will not be 
determined till the plaintiffs have paid to the defendants the sum which 
the arbitrator found to be due them for improrements put upon the land 
while it was held under the par01 contract, which the plaintiffs, as they 
may do, have repudiated. H e r m a n  v. W a t t s ,  107 N. C., 646. Under the 
agreement of the parties and the award, as well as under the law as set- 
tled by the cases of Hedgepe th  v. Rose,  95 N. C., 41, and Pitt v. 
Moore,  99 N. C., 85, the plaintiffs should not be allowed to take (358) 
the property which the defendants have improved, without com- 
pensation for the additional value which their improvements have con- 
ferred upon the property. The sum found by t h e  arbitrator to be due 
for improvements, and also the costs of the action, including an allow- 
ance to the ai*bitrator, should be adjudged to be a lien on the land, and, 
according to the agreement of the parties, no writ of possession shoulcl 
be allowed to issue till these amounts are paid. 

There was error. Let the cause be remanded, that proceedings may 
be had in  aocordance with this opinion. 
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JOHN A. ERVIN ET ax,. v. MARY C. BROOKS, ADTVIIRTISTRATRIX. 

Bond-Stutuie of Limitatiom-Narried Woman-Trustee- 
Time of Payment. 

1. When no time is specified for the payment of a bond it is due at its execu- 
tion, and the statute of limitations begins to run at once. 

2. The fact that it was made payable to the husband when it ought to have 
been to the wife, does not arrest the running of the sattute; he was her 
trustee and not under disability. 

3. His assignment of the note to her could not arrest the running of the 
statute; it had begun to run before assignment. 

APPEAL at Spring Term, 1892, of ONSLOW, from Winston, J. 

XO counsel for plaintiffs. 
R. H .  Battle contm. 

(359) SHEPHERD, C. J. This action mas commenced on 16 June, 
1890, and is founded upon a bond executed by the defendant's 

intestate on 25 November, 1872, and payable to John A. Ervin or order. 
There being no time specified for the payment it was due at  once, and 

the statute of limitations began to run from its date. Caldwell v. 
Rodman, 50 N .  C., 139; Little v. Dudup, 44 N. C., 40; Angel1 Stat. 
L m ,  4 This being so, and there being no partial payments, nor any 
written promise or acknowledgment, it is plain that the bond was barred 
By the statute, even before the death of the obligor in  January, 1883. 

I t  is insisted that the consideration of the bond was money arising 
from the sale of the land of the feme plaintiff, and i t  was alleged that 
the name of her husband mas inserted as obligee by reason of a mistake 
of the parties. I t  is therefore argued that, as the feme plaintiff has 
been under the disability of coverture ever since the execution of the 
instrument, she cannot be barred by the lapse of time. His Honor 
very properly held that there was no evidence of such mistake, and i t  
must necessarily follow that the plaintiff's contention in this respect 
must fail. 

Treating the case, however, in the most favorable aspect for the feme 
plaintiff, and assuming that the husband held the bond as a trustee for 
her benefit, we are unable to see hour she can recover. There is no 
suggestion of fraud in the case, and it appears that on the night suc- 
ceeding the execution of the bond it was delivered to her by her husband 
with full knowledge of the facts. She made no objection to  the insertion 
of her husband's name as payee, and has ne-\.er taken any steps to have 
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him declared a trustee. Indeed, it was unnecessary that she should 
have done so, as the assignment by delivery was sufficient to vest in her 

1 the beneficial ownership. 
I The husbarid, then, being a trustee (certainly up to the time (360) 

of the assignm~nt to the feme plaintiff), and the bond being due 
immediately upon its execution, it is clear that the statute commenced 
to run against him from its date, and it i s  a familiar principle of law, 
subject to but few exceptions (noue of which apply to this case), that 
when the statute "once begins to run it never stops." Chancey v. Powell, 
103 N. C., 159; Wood Stat. h n . ,  8. 

Tf it commenced to run against the husband (trustee), the Subse- 

quent transfer of the bond to the feme plaintiff did not have the effect 
I of suspending its operation (Chancey v. Powell, supra, Clark's Code, 

sec. 169, and cases cited), and it is well settled that if the trustee is 
barred, the cestui que trusf  is.barrcd also. King v. R h e ~ o ,  108 N .  C., 
696; Wellborn u. Pinley, 52 N. C., 228; Clayton v. Cagle, 97 IN. C., 300. 

We hare carefully examined the cases cited by the plaintiffs' counsel, 
and are of the opinion that they are not ir~consistent with the coilcln- 
sion we have reached. 

. ~ F F L R M F , ~ .  

C'itrd: C'c~usey o. Snow, 122 N. C., 329; Sulton v. Jenk im ,  147 
N C., 17;  Wlrit~ 1). # d l ,  178 ?N. C., 638. 

WILLIAIM C. ROUSE I<T AL. v. JOHN C .  BOWERS ET . \L. 

I n  a n  action brought to charge a trustee in a n  assignment with certain dis- 
b1irsements thereunder, it appeared that, pursuant to an agreement with 
one of the assignors, and on the day preceding the execution of the assign- 
ment, the assignee made a deed to both the assignors instead of to one 
as  agreed, and took a mortgage to secure the unpaid purchase money, 
$2,500, evidenced by notes, which showed they had been altered from 
$2,250, because, as was explained, the cash payment agreed upon was not 
paid, or only $25.00 of it. The jury found that the assignment was made 
with fraudulent intent on the part of the grantors: BeEd, (1) that  
upon these facts, the referee could have properly found that  the assignee 
was not charged with notice of such intent; and such finding cannot be 
set aside as  a matter of law; (21 that the acceptance of such trust,  
wherein was conveyed the assignor's stock of goods and was secured as  
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a first preferred debt the purchase money previously secured by said 
mortgage, was not a waiver of his rights under the mortgage; (3)  that 
the mortgagee and trustee should not be charged with a greater value of 
the land than was found by the referee to be fair. 

,Icnon. heard at March Tern?, 1892, of upon esceptiorls 
filed by the plaintiffs, before R'hitaker, J .  

The court overruled the exceptions, except such as appear in the 
judgment, and the plaintiffs appealed. 

The referee made the following findings of fact:  
1. That on 8 April, 1889, the defendants, John C. Bowers and B. J. 

Arendell, trading as Bowers & Arendell, made an assignment to 8. W. 
Matthews of all their real and personal property for the benefit of their 
creditors, and that said Matthews accepted the said trusteeship con- 
ferred by said deed without kno.wledge of the fraudulent intent of the 
makers of said deed, and made the disbursements which he afterwards 
made, and with which he is credited, without knowledge of the fraudu- 
lent intent of the makers of said deed. 

2. That at the time said deed in trust was executed, the said B. W. 
Matthews individually held a mortgage on the land conveyed in said 
deed of trust for twenty-five hundred dollars, and he did not, at the 
time of said execution, nor at  any time thereafter, intend to gil-e up his 
rights as mortgagee, nor that his mortgage should be merged i11 the deed 
of trust, but, on the other hand, refus'pd to allot to said Bowers and 
Arendell a homestead in  said land, but insisted on selling it under his 
said mortgage. 

3. That when the one last to fall due of the bonds secured by said 
mortgage did fall due, the said B. W. Matthews, as mortgagee, af- 

(362) ter due advertisement, sold the land mortgaged to him, and the 
land brought $2,500, which was a fair price for said land at  

that time, and all of which went to pay the bond secured by said mort- 
gage. 

4. That there went into the hands of said B. W. Matthews, trustee, 
for the benefit of creditors, property consisting of a stock of general 
merchandise, whose inventory cost price, including freight, vas $4,- 
321.75, besides open accounts of inconsiderable value. 

5. That the said B. W. Matthews executed his office of trustee 
honestly, prudently and to the best interest of creditors, and from the 
sale of goods, the rental of the store, the collection of debts (including 
those which were solvent and with which he is charged), collected as 
said trustee the sum of $3,240.47, with which amount he is properly 
chargeable. 

6. That the said B. W. Matthews, as trustee aforesaid, before he had 
any notice of the fraudulent intent of the makers of said deed of trust, 
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expended bona fide in the execution of said trust $2,007.12, which con- 
sisted of the items i n  the account hereto attached made a part of this 
findings of fact, and that each item marked "Allowed" in said account 
was a proper disbursement to be made by him as trustee aforesaid. 

7. That at the bringing of this action the said B. W. Matthews, as 
trustee aforesaid, had in his hands for the benefit of the creditors of 
Bowers St Arendell, as shown by the two findings of fact next preceding, 
the sum of $1,232.75. 

8. That the said B. W. Matthews deposited on an interest-bearing 
certificate the sum of $1,104.64 belonging to his trust, and this oertifi- 
cate accrued interest to the amount of $88.91, which certificate was 
turned in by him before the hearing of this reference to the clerk of 
this court, and by the clerk of this court paid, with the interest 
accrued, to the attorneys of plaintiffs. 

The following conclusions of law were submitted : 
(363) 

1. That the said B. W. Matthews did not have at the t i h e  of the 
execution of said deed of trust, nor at any time before the disbursements 
credited to him were made, notice of the fraudulent intent of the makers 
of the deed, nor had facts come to his knowledge sufficient to put him 
upon notice. 

2. That the said B. W. Matthews did not, by his acceptance of his 
office as trustee, waive the right secured'to him by his mortgage pre- 
viously executed, nor mas said mortgage merged in said deed of trust, 
nor was said Matthews estopped to claim his rights as mortgagee, but 
he became liable to the creditors of said Bowers & Arendell only for the 
amount that came into his hands over and above the amount of the 
mortgage lien on said land, which from said land was nothing. 

The other facts appear in the opinion. 

J .  8. Manning and W.  W .  Fuller for plaintifs. 
J .  W .  Graham and J .  Parker for defendants. 

SHEPHERD, C. J. When this case was before us on a former appeal 
(108 N. C., 182), we held that there was error in  charging the trustee 
Matthews with the amount paid out by him under the terms of the deed 
of trust before the commencement of the action to set it aside, or be- 
fore he had knowledge of the fraudulent intent of the assignors. As his 
liability depends entirely upon whether he acted in good faith, the 
action cannot be deemed to have commenced as to him until he had 
actual notice thereof by the service of the summons or otherwise. I t  
appears that he had no notice of the suit until the summons was served 
on 16 August, 1889, and as his last disbursement was made on the 12th 
of that month, it must follow that, in order to charge him personally, 

$ 2 2 5  



I N  T H E  SUPREME COURT. [lll 

it must be shown that he had actual knowledge of the fraudulent in- 
tent, as distinguished from the constructive knowledge arising out of the 

pendency of the suit. The referee reports that he had no such 
(364) knowledge at the time of making the disbursements, and that he 

acted in good faith throughout the whole transaction. To this 
report there were many exceptions, all of which were overruled by his 
Honor, except one or two which need not be here considered. 

We do not think it necessary to go into a particular examination of 
each exception. It is sufficient to say that the chief points presented 
for our consideration are whether the finding of the referee that the 
disbursements were made in  good faith before notice of the fraudulent 
intent of the assignors is sustained by the testimony, and whether the 
assignee should not be charged with the proceeds of the sale of a certain 
lot which had been mortgaged to him by the said assignors prior to the 
execution of the deed of assignment. There were exceptions to the 
failure of the referee to find crtain specific facts, but as these were in- 
volved i n  the main questions to be determined by him, and as there was 
no request for such specific findings, nor any motion to remand, i t  is 
clear, under the practice laid down in  Fertilizer Co. v. Reams, 105 
N.  C., 283, that the said exceptions should be overruled. I t  is insisted, 
however, that there was no sufficient evidence to sustain the facts actu- 
ally found by the referee, 6r rather, that, taking the testimony of 
Matthews to be true, the referee should, as a matter of legal inference, 
have found that the said assignee had knowledge of the fraudulent in- 
tent of the assignors. 

The deed of-assignment was filed for registration on 9 April, 1889, 
and upon a careful examination of that instrument, we can see nothing 
on its face that indicates a fraudulent intent on the part of the as- 
signors. The assignors had a right to prefer creditors, Barber v. B u f a -  
loe, ante, 206, and they also had a right to reserve their homesteads and 
personal property exemptions. Robbi f t  v. Rodwell,  105 N. C., 

236. 
(365) The facts, then, from which the knowledge of the fraudulent 

intent is to be inferred must be looked for beyond the provisions 
of the said conveyance. As we understand it, the fraudulent intent in- 
sisted upon by the plaintiffs and found by the jury, consisted in the 
purchase upon credit of a lot of land in the town of Durham, and the 
securing of the payment of the purchase money in  the deed of assign- 
ment with the view of obtaining a homestead for each of the assignors 
in said property to be paid for out of the personal assets. I n  other 
words, i t  is urged that the transaction was intended to cover the with- 
drawal of a large part of the personal assets from the creditors under 
the shield of the homestead. Matthews denies that he knew of any such 
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purpose, but i t  is conteiided that he is affccted with implied or con- 
structive knowledge by reason of his admission of certain circumstances 
sufficient to put him upon inquiry. The cases cited by counsel do but 
declare the general proposition as to implied or corrstructive notice, ar 
stated by Mr. Pomeroy, 2 Eq. Jur., 607. H e  says that "whenever a 
party has information or knowledge of certain clxtraneous facts, which, 
of themselves, do not amount to nor tend to show all actual notice, but 
which are sufficient to put a reasonably prudeut man upon au inquiry 
respecting a conflicting interest, claim or right, and the circurnstancc.~ 
are such that the inquiry, if made and followed up with reasonable care 
m d  diligence, would lead to a discovery of the truth, to a knowledge of 
the interest, claim or right which really exists, then the party is abso- 
lutely charged with constructive noticc of such interest, cslaim or right." 
Conceding that this doctrine applies to a case where notice of a particu- 
lar secret intent is sought to be fixed upon a party, we are unable to see 
how i t  can operate upon Matthews iu the present case. It is to be ob- 
served that the circumstances relied upon tended to show actual notice, 
but the referee found, up011 the whole testimony, that the assignee had, 
in fact, 110 notice, and acted in good faith. l'hc inquiry, the~l,  
is whether those circumstances amounted to constructive uoticc (366) 
of the particular intent to which we have referred. 

We do not think that such a result can follow from the trailsaction 
between the parties on the day preceding the assigrlmcnt. I t  appears 
that the defendant Arendell had previously agreed to purchase the 
above mentioned lot of Matthews for the sum of twenty-five hundred 
dollars, and that two hundred dollars were to bc paid in cash. On the 
day when the deed and mortgage were executed only twenty-five dollars 
were paid in cash, and the notes were altered from twenty-two hundred 
and fifty dollars to twenty-five hundred dollars. The alteration was 
made in consequence of the failure to make thc cash paymer~t as agrecd 
upon, and the discrepancy of twenty-five or fifty dollars mag also bc 
accounted for on thc ground that a new agreement was then made be- 
cause of the failure of Arendell to make the said payment. Matthews 
testified that he had no knowledge at th:rt time of the purpose of i2rei~- 
dell & Bowers to make an assignnwnt and that Ire krww nothirlg of it 
until the next day, when they had the deed of assignmer~t prepared, and 
insisted upon his acting as assignee. It  is true that he stated that he 
.thought Arendell had some motive in having the deed made both to 
himself and Bowers, the negotiations having been made with Arendell 
alone; but this motive he attributed to the fact that d renddl  had been 0 

indicted in a number of cases. The foregoing circumstances, in our opin- 
ion, cannot have the effect of fixing Matthews with constructive notice of 
a particular intent on the part of Arendell & Bowers in making a gc~lrlrnl 
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assignment on the next day. Neither does the fact that he stated that 
he "did not like the way the papers (speaking of the assignment) were 
drawn"-reserving a homestead to the assignees in land which they 
had not paid for-raise a conclusive presumption that he knew of their 
fraudulent purpose. He consulted an attorney upon the subject, who 

correctly advised him that such a provision would make no 
(367) difference if the assignment was made in good faith. These 

and other less significant circumstances, while affording evidence 
of knowledge or complicity, do not amount to constructive notice of 
a fraudulent illtent on the part of the assignee. Granting that they 
were sufficient to put him upon inquiry, it is difficult to understand what 
facts he could have ascertained in addition to what he already knew. 
There was no fact to be discovered, but only the existence of a secert in- 
tent on the part of the assignees. Under the circumstances, the knowl- 
edge of this intent was a question to be passed upon by the referee, and 
as he has found that Matthews had no notice, and acted in good faith, 
and as there is sufficient evidence to sustain such finding, i t  cannot be set 
aside on the ground that, as a matter of law, he should have found 
otherwise. I Iodges  11. Lassiter, 96 N.  C., 351; Battle v. Mayo, 102 
N. C., 413. 

The next question to be passed upon is whether, by accepting under 
the trust (in which the purchase money for the lot was secured), the 
said Matthews waived his rights under the mortgage previously executed 
to him. The referee finds, and the evidence fully sustains him, that he 
did not release, or intend to waive any of his rights under the said 
mortgage. I t  may be true that one cannot act as a trustee in a deed, 
and at the same time assert a right whieh conflicts therewith, but we 
do not see how there is necessarily any such conflict in this case. I t  
is true that in the assignment it is provided that the assignees shall 
have their homestead exemption; but it is well settled that there may 
be a homestead in an equity of redemption. Burton v. Spiers, 87 
N.  C., 87. I t  is further to be remarked that a considerable amount of 
personal property was included in the assignment, out of which the 
mortgage (which was preferred) mi& have been fully discharged. 
As a matter of fact, the assignee never set apart the homesteads, but 

foreclosed his mortgage when it matured, and has never applied 
(368) any part of the trust fund to the payment of his debt. The 

insertion of his debt in the deed of assignment was simply ad-. 
ditional security, and we see nothing in the transaction which, in fact or 
in law, amounted to a waiver of his mortgage. "The taking of a second 
security of equal degree with the first for the same debt will not, by 
operation of law, extinguish the first. Acceptance of the second will 
only operate as an extinguishment of the first when it is shown that the 
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creditor accepted the second mortgage with the understanding that that 
should be its effect." Hutchinson v. Smartweller, 31 N.  J .  Equity, 
206; Gregory v. Thomas, 20 Wend., 17. See also Raiford v. Raiford, 
41 X. C., 490. 

I t  is further contended that the jury found that the lot mas worth 
three thousand dollars, and that as Matthews purchased it indirectly 
at his mortgage sale he should be charged with that amount. There 
is no specific finding by the jury that the lot was worth that amount ; but 
admitting this to be the value at the date of the assignment, it does not 
follow that such was its value at the date of the mortgage sale. The 
referee finds that it sold for a fair price, and as the plaintiffs are not 
asking that the sale be set aside, but only that he be charged with the 
d u e  of the land, we are of the opinion that he can only be charged with 
the value at the time of the sale, as fixed by the referee. 

We have examined the entire record, and are of the opinion that all 
of the exceptions were properly disposed of by his Honor. 

AFFIRMED. 

(369) 
STATE EX REL., ETC., R. A. FOARD V. F. R. HALL. 

QUO Warranto-Ofices-Cities-Totcns-Code--Boalad of Aldermen. 

1. In a quo warranto brought by a citizen, qualified voter and taxpayer of a 
municipal corporation, upon leave of the Attorney-General, to t ry the 
t ide of an officer, the chief of police of said corporation, it  is  not neces- 
sary to allege that the relator is entitled to the office or has any in- 
terest therein. 

2 .  The board of aldermen of such corporation are not necessary parties de- 
fendants to such action. 

3. Under the general statute, The Code, sec. 3796, only qualified voters of 
towns and cities are eligible to offices therein. 

4. The office of chief of police is such an office that a quo warranto may be 
brought to t ry the, title to it. 

Quo WAXRANTO heard upon complaint and demurrer at the August 
Term, 1892, of GUILFORD, before Connor, J. 

The facts are set out in the opinion. 

J .  E. Boyd for plaintiff. 
J .  T .  Morehead for defendant. 

CLARK, J. This is a quo warranto brought by a citizen, who is also 
a qualified voter and taxpayer of tlie city of Greensboro, upon leave 
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granted by the Attorney-General, against the defendant, who is chief of 
police of that city. 

The first ground of demurrer is that the relator does not allege that 
he is entitled to the office or has any interest in its emoluments, and 
therefore is not a proper relator. I t  is not necessary that the relator 
should hare  such interest. The Code, sec. 607, provides that the 
action may be brought by the Attorney-General in the name of the 

State, upon his own information, or upon the complaint of any 
(370) prirate party, against the parties offending in the following 

cases: (1) When any person shall usurp, intrude into, or u11- 
lawfully hold or exercise any public office, civil or military, or any 
franchise, within this State, or any office in a corporation created by the 
authority of the State, etc. Section 608 provides that when the At- 
torney-General grants leare for such action to be brought )y a private 
relator he shall g i ~ e  indemnity for costs and expenses. There is nothing 
in the statute which indicates that the private relator must be a con- 
testant for the office or have an interest in  its emoluments. 011 the 
contrary, section 609 provides that the Attorney-General in his com- 
plaint may also set forth the name of the party entitled, and thereupon, 
by section 610, the right of such party, as  ell as that of the incum- 
bent, shall be in issue. I t  would seem that this is a matter left to 
his discretion in actions brought by him. I f  such actioils may be limited 
to merely ousting the illegal illcumbent, there can be 110 reason l\l.iy 
the Attorney-General may not grant l e a ~ e  to bring actions having no 
further object. I n  many instances, as in the present case, when a n  
office is illegally held or usurped there is no one else m711o call claim a 
title thereto. I n  such cases, unless a voter or taxpayer (not a mere 
stranger) can bring the action by leave of the Attorney-General there 
would often be no remedy, for that officer would hardly ex rnero motu 
subject the State to the costs and expense of litigation at a distant 
point when the office was, as here, that of a town, or some other ofice in 
which the State, or the public generally, had no interest. I n  S a u n d e ~ s  
v. Gatling, 81 K. C., 298 (301), in commenting on these sections, Ashe, 
,I., says: "It is not merely an action. to redress the grievance of a 
private person who claims a right to the office, but the public has an 
interest in the question which the Legislature, by thesc pro\isions of 
The Code, seems to have considered paramount to that of the private 
rights of the persons aggrieved." I n  Ellison v. Raleigh, 89 N. C., 125 

(133), the Court says these sectioi~s "seem to contemplate the 
(371) action as open upon the complaint of any private party7' upon 

l e a ~ e  of the Attorney-General. I11 Churchill c. Walker, 68 Ga., 
681, it is held that every citizen of a town has an interest in its munici- 
pal offices which will support a quo zunrranto proceeding to test the 
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right of incumbents thereto, upon the ground that each citizen has an 
interest in  having its offices legally filled and honestly and impartially 
administered. These offices arc created by law for the banefit a i d  corr- 
venience of the citizens, and if any usurper should assume their dlxties, 
any citizen, whose rights are thus violated, nzay seek to have the usurper 
ovicted, though he may not claim for himself a right to the office or its 
fees. To the same effect are S. v. Jenkins, 25 Mo., 484, and 8. u.  Aam-  
ner, 42 N.  J., 435. Indced, the recognized principle in Great Britaii~ 
and this country (except in  a very few states), is that the proceeding 
may be begun by leave of the Attorney-General upon the rrlatiou of 
any person possessed of such an interest as renders his interference not 
obtrusive, as, for instance, all inhabitant or taxpayer or voter of a city 
or town in a proceeding to test the right of one claiming to exercise tlie 
duties of ail offic? thereof. 19 A. & E., 676, 677, and cases there cited; 
High on Extraordinary Rem., secs. 605, 608. Indeed, the right of 
private relators to bring such actions was not rrstricted in Ellgland by 
requiring leave of the crown officer till statute 9 h n e ,  ch. 20; ibirl., 
src. 608. 

As to the second ground of demi~rrer, no reasoil has bcer~ assigiird, a d  
we see none, why the hoard of aldermen should bc niade parties defend- 
ant. They have no i11te1-est in the action aud no relief is sought against 
them. 

As to the third grouud of t len~u~rer ,  ill this case the act ( P r ~ v a t c  Laws 
1889, ch. 219, sec. 6) fixes the qualification of an elector of Greensboro 
as the same which is required for a voter in state and count? dectio~~!: 
by the Constitution, Art. TI, see. 1. The act of incorporatiou 
does not fix the qualification required for the office of chief of (372) 
police. The general act as to towns and cities, therefore, gov- 
erns, and it is therein provided (The Code, sec. 3796) that "no person 
shall be a mayor, cornmissioner, intendant of police, alderman or other 
chief officer of any city or town unless hc shall be a qualified voter 
thereof." This embraces the office of chief of police. The c'omplaint 
alleges that the defendant "is x~ot a qualified voter in the city of Greens- 
boro," nor of the State, nor has lived in the State or city long elrough 
to entitle him to register or vote in either the State or city, and has 
ilevcr registered, or take11 the oath or affirmatioil required for votcrs 
111 said State and city. This ground of tkmurrcr was therefore prop- 
erly overruled, as was also the fourth g r o u ~ ~ d  of demurrer, which was 
that the office of chief of police of a mu~~ic ipa l  corporation is i ~ o t  an 
office for which a quo ruarr.anto may be brought. The Code, sec. 607, 
in enumerating the offices for the usurpatioll of which this provcedll~g 
will lie, mentious ircter alios "any public office, . . . or any office 
in a corporation vreated by authority of this State." 

231  
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T h i s  includes t h e  offices of a l l  municipal  corporations which a r e  
named i n  section 3796 of T h e  Code quoted above. I t  i s  held i n  Eliason 
v. Coleman, 86 N.  C., 236, merely t h a t  th i s  section did not  authorize 
a quo warrunto a s  t o  t h e  office of chief engineer i n  a quasi pr iva te  cor- 
poration-there, t h e  Western N o r t h  Carolina R. R. Co. 

AFFIRMED. 

Cited: Hines v. Vann, 118  N.  C., 6 ;  Houghtaling v. Taylor, 1 2 3  
N.  C., 1 4 5 ;  Barnhill v. Thompson, ib., 495;  Jones v. Riggs, 1 5 4  N.  C., 
282;  Midgett v. Gray, 158 N. C., 135. 

A. F. BOYD, RECEIVER, v. THE ROYAL INSURANCE COMPANY. 

Receiver-Parties-I~urance-Evidence-Damages-Judgment- 
Conflict of Laws-Lien. 

1. A receiver, duly appointed and having power to collect the assets of the 
estate committed to him, can maintain an action upon a policy of in- 
surance issued to the person whom he represents in his own name. 

2. A consent order that B should collect assets and sell property until a 
future order of the court, and that  a motion for the appointment of a 
receiver should be continued without prejudice, did not have the effect 
to  constitute B a receiver or trustee of an express trust, and he could 
not maintain a n  action to recover assets in  his own name. 

3. An honest mistake in the proof of loss under a contract of insurance will 
not defeat the  right of the insured to recover what is justly due him. 

4. The true measure of damages under a policy of insurance is the cash 
market value of the destroyed property a t  the place of destruction. 

5. Where it appeared that  suits had been commenced, and the property of 
the insured in the contract of insurance had been duly attached i n  t h e  
court of another state prior to the commencement of an action in this  
State: I t  is  held, that the foreign attaching creditors obtained the  
first lien, and that any judgment rendered in this State should take 
cognizance of that fact. 

ACTION t r ied  upon  exception t o  referee's report,  before McIver, J., 
a t  August  Term, 1892, of ROCKINGHAM. T h e  defendant appealed. 

Dillard & Johnson (by brief) for plaintiff. 
John W .  Hinsdale and George 8. Snow for defendant. 

BURWELL, J. T h i s  action was  brought  t o  recover of t h e  defendant 
a s u m  of money alleged t o  be d u e  f r o m  i t  on  account of a policy of insur- 
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ance issued on 9 June, 1887, to the firm of H.  amps son & Co., the prop- 
erty covered by said policy having been destroyed by fire on 7 Novem- 
ber, 1887, as alleged in the complaint. 

I n  the first section of his complaint the plaintiff says that he is "re- 
ceiver of H. Sampson & Co., composed of H. Sampson, E. E. Richard- 
son and Cornelius Sampson, late partners, doing business as such, under 
the name of H. Sampson & Co., and appointed such receiver by 
order of the Superior Court of Rockingham County in the case (374) 
of The First National Bank of Winston and others against the 
said firm of H. Sampson & Co., with power and authority to receive 
and reduce into possession by demand, suit or otherwise, all the assets, 
estate and choses in action of the said H. Sampson 85 CO." 

Neither the firm of H. Sampson & Po., nor any of its members, are 
parties to this suit. 

The defendant demurred to the complaint, alleging two grounds: (1) 
that plaintiff had not legal capacity to sue; (2 )  that there was a defect 
of parties plaintiff, "in the omission of H .  Sampson, E .  E. Richard- 
son and Cornelius Sampson, late partners trading as H. Sampson & 
Co." This demurrer was overruled and the, defendant excepted and 
filed an answer, in  the first section of which it denied the allegation of 
the first section of the complaint. 

So we are met at the outset by the question, Has the plaintiff the 
right to maintain this action in his own name, without joining with 
himself the firm of H. Sampson & Co., or any member thereof? We 
think there was no error in overruling the demurrer, for if the plain- 
tiff was receiver of H. Sampson & Go., with all the powers alleged to 
belong to him in the first section of his complaint, he had capacity to 
sue, and H. Sampson 6: Go. in that event were not necessary parties. 
Gray v. Lewis, 94 N. C., 396. But when the defendant denied that the 
plaintiff was receiver of H. Sampson & Co., with the powers he claimed, 
it was incumbent upon him to prove his authority to maintain this 
action before he could recover of the defendant what might be due 
under the terms of the policy of insurance. 

We have carefully examined the record to find under what authority 
he is acting, and can find none, except the following order: "First 
National Bank of Winston and others, plaintiffs, against Henry Samp- 
son & Go. and others, defendants-at Chambers at  the courthouse 
in Wilkesboro, this 10 March, 1888. I n  this action, brought to (375) 
the next term of the Superior Court of Rockingham County, by 
consent of the parties it is ordered by the court that Andrew J. Boyd, 
attorney at law, of Reidsville, N. C., do collect any insurance money 
due to the firm of H. Sampson & Co., as well as all notes, accounts and 
choses in action due to said firm; and also that he sell all property be- 
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longing to the firm, except the real estate, and that he keep and hold 
the entire proceeds from said sources until the future order of the 
court; and by like consent it is ordered that. the question of the con- 
tinuance of the temporary injunction and the appointment of a re- 
ceiver be continued, without prejudice, to the next term of Rockiilgham 
Court, which will be in  July next." (Approved by T .  Ruffin, attorney 
for H. Sampson, and J. H. Dillard, attorney for E .  E. Richardson; 
and signed by Walter Clark, judge presiding). 

The plaintiff himself testified as follows in regard to this matter : 
Question: ('Please state whether or not the parties constituting the 

firm of H. Sampson & Go. had or had not constituted you receiver of 
all their assets before you were appointed by order of court, and to 
what end you were so appointed?" 

Defendant asks: ('Was the appointment in wl-iting 2" To which wit- 
ness answers, '(It was not." The defendant objects to question. 

Answer: "During the month of February, as I recollect, 1888, the 
members of the firm differed among themselves as to what application 
should be made of the assets belonging to the firm, as their funds came 
in and no disposition mas to be made of them without the colicurrence 
of all the members; that arrangement mas in  force TI-lien the action, ill 
which I was appointed receiver, was begun." 

Q. '(Were you, or not, constituted by the firm not only to receive, but 
also to collect the assets?" 

( 3 7 6 )  A. ''I do not remember that anything u-as said about my mak- 
ing collections." 

This testimony was excluded by the referee, and is cited now onlg 
to show that he must have considered the above order of Judqe Clark 
as sufficient to empower the plaintiff to maintain snits in his own name 
for the collection of the choses in action of H. Sampson & Co. We do 
not think that such effect can properly be giren to this order. By its 
express terms "the question of the appointment of a recei~er" for the 
firm of H. Sampson & Co. was "continued till the next term of Rocking- 
ham Court." This seems clearly to imply that plaintiff was not by 
said order to be vested with the power of a receiver, but rather that 
plaintiff, who it seems was attorney for the firm, should continue, by 
consent of all the parties, to manage the affairs of the firm-the nzem- 
bers having disagreed, and the creditors being willing to postpone their 
demand for a receiver. We assume that the motion for a receiver was 
not heard at the next term of Rockingham Court, or, if heard, the 
plaintiff was not then appointed, as n.e find no evidence of this in the 
record. 

Nor can we hold that the agreement of the parties set out in this 
order (which seems to hare been signed by his Honor at their request, 
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a d  merely because it provided for a continua~icc of the motion then 
priding) rested in the plaintiff the title to the choses ill action of 
H. Sanipson & Co., or constituted him the holder thrrcof as "trustee of 
an exprrss trust." 

So it follows that the plaintiff cannot maintain this action in his own 
]lame, because he is not a receiver of H. Sampson & Co., duly appointed 
and authorized to prosecute suits in that way, and is not "the real party 
111 interest," rror "a trustce of an express trust."Battle v. Davis, 66 
N. C., 252; Gray u. Lewis, supra; Wynne v. Heck, 02 N. C., 414; 
Abrams r .  Cureton, 74 N .  C., 523. 

The members of the firm of H. Sampson & Co. seem to be necessary 
parties. 

Thc exception of defendant (No. 4) "to the finding of fact (377) 
that -1. ,J. Boyd has been duly appointed a d  is receiver of 
H. Sampson & Co., as unsupported by thr evidence, and the referee ought 
to have found the contrary," should have been sustained. 

One of the defenses set up in  the answer was that there appeared 
fraud in the claim made for loss, and "false declaring in support thereof, 
in that the firm of H. Sampson & Co. was riot the owner of certain 
tobacco which was included iv the proof of loss. The rcderee fount1 
that this tobacco did not belong to the firm, but that the claim for its 
loss was honestly ma&-riot corruptly or fraudulently, but under ad- 
T-ice of counsel. Honest mistakes made in proofs of loss cannot defeat 
the right of the insured to recover what may be justly due him under the 
contract of insurance." 

The referee found, ill regard to the amouuts, "that there was destroyed 
by fire 120,760 poui~ds of tobacco, excluding the tobacco 111 No. 10- 
3,818 pounds-and the unfinished boxes of tobacco, which also 
burned. 

'l'hat the market value (without deductiilg cost of selliug) 
was ...................................................................................... $28,722.44 

............... ................ The unfi~rished boxes (market value) . . 300.00 
Thc value of material (hcorlce, etc.) ................................ 220.99 

$29,243.43 
Deduct cost of selling, 7 per cent .......................................... 2,047.04 

@ash market value ............................................................ ~...$ 27,196.39 
Three-fourths of which (see three-fourths clause in 

policy) ................................................................................ $20,397.30 
Of which, if liable at  all, the defendant is liable for 

25-440 .................................................................................. 1 158.00" 
2 3 5 
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(378) We think that the true measure of damages under the policy 
is the cash market value of the destroyed property at the place 

of its destruction, and this is what we understand the referee to h a w  
found. To give the insured the cash murket value of his property is 
not bestowing on him a ('profit or advantage of any kind," but merely 
substituting money for property, and thus carrying out in good faith 
the contract of indemnity. The cost of reproduction might be import- 
ant evidence to establish the market value. The exception of defendant 
upon this finding was properly overruled. 

I n  relation to the suits in the courts of the State of Virginia, men- 
I 

I tioned in  the answer, the referee found as follows: ('That two suits 
in Chancery (set up as a defense in this action) were begun i11 proper 
court in Virginia against H. Sampson & Co. and the defendant company 
to attach in the hands of defendant any amount due from i t  to H. Samp- 
son & Co., in which two suits, the amounts claimed by the plaintiffs 
therein to be due from H. Sampson & Co. to them exceed the amount 
due from the defendant to H. Sampson & Go.; that the summons in 
said Chancery suits was served personally upon the defendant company 
and by publication on H. Sampson & Co. The chancery suits were be- 
gun prior to the institution of this action in the proper court under 
Virginia law. 

"That the plaintiff Boyd was appointed receiver after the chancery 
suits in  Virgin-ia mere commenced ; that said suits are now pending ; 
that the law of Virginia is as stated in  the first paragraph of the 
fourth defense of the answer, and that the other facts set out in the 
fourth defense of the answer are correctly stated, and facts.'' 

I n  Winfree v. Bagley, 102 N. C., 515, this Court held that a chose 
in action is property which may be attached. The creditors of H. Samp- 
son & Go. who have attached the debt alleged to be due from the 
defendant company to that firm i n  the courts of Virginia, as set out 

in  the answer (the allegations of which, in this respect, are 
(379) found to be true), have acquired thereby a valid lien on the 

fund or debt here in controversy. Ernbree v. Hannu, 5 John, 
101; Bissell v. Briggs, 9 Mass., 412; Berry v. Davis, 77 Tex., 191 
(19 Am. St., 748) ; R. R. v. Thompson, 31 Kan., 180. 

The lien on the debts due from the defendant company to H. Samp- 
son & Go., thus acquired, is valid against said firm and against other 
creditors of the firm who have endeavored to subject this debt to their 
claims in the courts of this State subsequently to the date of this lien. 
As those suits are still pending in the courts of Virginia, and it may be 
that the defendant company will not be required to pay to those at- 
taching creditors what it owes H. Sampson & Go., or may not be re- 
quired to pay the entire amount in  those actions, v e  need to say now 
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only that in any judgment that may be rendered against the defendant 
company in this cause, provision should be made to protect it from 
having to pay its liability, if there is any, twice--once under the judg- 
ment of a court in this State and again under a judgment of a court of 
Virginia. 

The exception of the defendant to the ruling upon the question in- 
~ o l v e d  in the above finding should have been sustained. We find no " 
error in the rulings in the other exceptions which were not pressed 
here. T h e  cause is 

REMANDED. 

Cited: Strauss v. Jns. Co., 126 N .  C., 231; Goodwin v.  Claytor, 137 
K. C., 235; Hart  v. R. R., 144 N. C., 92; Chapman v. McLawhorn, 150 
N. C., 167;  N a r t i n  v. Xask ,  158 E. C., 442. 

W. T. WOODLEY A ~ D  WIFE v. T. D. HOLLEY ET AL., EXECUTORS. 
(380) 

Waiver-Married T/Voman-Consideration-Executors. 

1. A paper-writing signed by a married woman, a residuary legatee, in con- 
sideration of one dollar, consenting to a certain construction of the will, 
to which also the husband consented in wriitng, is  a valid waiver of the 
right to any other construction. 

2. Where it  appeared that the defendant exceutor kept the funds of the estate 
in a bank (which failed with the funds so deposited) needlessly for 
three years after his testator's death, and during that time he paid the 
indebtedness of the estate out of his own private funds, though his 
testator's fund was ample for such payment: Held, it  was negligence, 
and he cannot be allowed credit for such gratuitous payment in settle- 
ment with the legatees. 

APPEAL from Brown, J., at February Term, 1388, of BERTIE. 
This action was brought by the plaintiffs against the defendant execu- 

tor for an account and settlement of his administration, and for the 
purpose of recovering to the fenze plaintiff such sum, as upon such ac- 
counting might be found to be due her as the residuary legatee of the 
said testator. Said cause was referred thereafter to John W. Wood, 
Esq., as referee, to take an account of the defendant's administration. 

Among other things the said referee found: 
1. That the defendant was not chargeable with the value of the per- 

sonal property on the Willow Branch farm at the date of the demise 
of said testator, and that the said defendant executor mas released 
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from liability for said personalty by reason of the will of Augustus 
Holley, as well by reason of the execution and delivery to defendant 
executor by Mary I. Woodley and W. T.  Woodley, her husband, of a 
certain paper-writing in words and figures following, to wit: 

"In the several devises and beauests contained in the will of the late 
Augustus Holley, it appears that he intended for the personal 

(381) property on each farm therein devised, and which was on that 
farm at his death, to go with it for its support, and being the 

residuary legatee I am willing and do hereby consent to such a con- 
struction to be placed upon the said will, and in consideration of one 
dollar to me paid by the other legatees do waive whatever claim or right 
I may have in such property. 

MARY I. WOODLEY." 
This June  2, 1882. 

The abore is executed with my consent. 
W. T. WOODLEY. 

, 2. That said defendant executor should be credited with the amount 
deposited by him in the Exchange National Bank of Norfolk, Va., and 
lost by reason of the failure of said bank. 

The plaintiffs, having excepted to the findings of said referee, the 
said exceptions were heard by Brown, J., at Spring Term, 1892, of said 
court, upon the following facts agreed upon, to wit: 

"With respect to the personal property on Willow Branch farm, at . 
the death of Augustus Holley, we agree that the following are the 
facts: 

"Augustus Holley died in 1882, and the defendant qualified as execu- 
tor of his will, which was duly proven. He  left a large real and per- 
sonal estate, and among other things, personal property on his Willow 
Branch farm consisting of mules, horses, hogs, cattle, meat, corn and 
other things, worth at that time $1,250. This personal property was 
placed upon the said Willow Branch farm by Augustus Holley in his 
lifetime, and used upon said farm by him. Shortly after the death of 
Augustus Holley, the plaintiffs executed the paper-writing found in 
the papers marked Exhibit 'B,' set forth in the first f indhg of the 
referee hereinbefore referred to. The defendant claims that this paper 

and the will of Augustus Holley relieved him from liability for 
(382) the value of the personal property, and the plaintiff insisted that 

he was chargeable with the same. 
"With respect to the liability of Holley, executor, for five hundred 

dollars of the money lost by the failure of the Exchange National Bank, 
set out in plaintiffs' exceptions, it is agreed that, on 5 April, 1885, and 
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for several months before, defendant had on deposit in the Exchange 
Xational Ihitrk, Norfolk, Va., $2,451, subject to his draft. That shortly 
before that time Hollcy, Jr., obtained judgment against the estate of 
said Augustus Holley, deceased, for a debt due him by said deceased, 
in the sum of $500. That the defeadant, in March, 1885, shortly be- 
fore the failure of the said bank, to wit, . . March, 1885, paid the 
said judgment by his individual draft on J. W. Perry & Co., of Norfolk, 
which draft was presented and paid after the failure of said bank, to 
wit, . April, 1885. That had the draft been made payable to 
L\ugustus Holley, and drawn on the Exchange National Bank, i t  would 
not have been presented for payment till after the failure of said bank. 
There was no need for the retention of thc said surn of $2,457 in  said 
bank. 

"The plaintiffs claimed that the judgment in favor of A. Holley, Jr., 
ought to hare becn paid out of the funds of the estate in bank nistead 
of by draft on J. W. Perry & Go., and the deposit in bank retluced to that 
:~niount, and that the defendant ought to account to the estate for the 
amount of said five hundred dollar check of deposit in said bank at 
its failure. Morc than crrough money wils lost to the estate by the said 
bank to pay this an~ount of $500. The defendant was allowed by the 
referee for the arnoullt of the judgment paid to Augustus Holley as a 
cwdit arid not charged with the amount so lost." 

The court sustaiiictl hot11 of plaintiffs7 tlxce~~tiorrs and rentlcred the 
judgment set out in the rccord, for which defeidai~t excepted, 
:tud assigns as error that the court t w c d  in irot sustail~ing the (38.3) 
rcferee ill his findings, to wit: 

1 .  That the defendant was rrot liable for the value of the persoid 
property 011 thc Willow Branch farm. 

2. That the defendant was properly credited in his account with 
$.NO, the amount paid by him by draft on J. W. Perry 6. Co., in satis- 
faction of the juclgrl~ent of A. Holley, Jr. 

C L A ~ ,  J. Thcre was error in sustaining the plaintiffs7 exception 
u11on thc first point. The paper-writi~lg signed by the plaintiff :md her 
llushand is a valid waiver of any rights the plaintiff may have had to 
wid property as residuary legatee. She had power to make the waiver; 
it recites a valuable consideration from the other legatees, and was 
made in their favor aud to settle thc ronstructior~ to a doubtful clause 
i l l  thc \$,ill. This was doubtless to facilitate the speedy settlerne~rt of 
thrl estate, which 7i7ns 3; consideration itself. This is a waiver, not 
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IEmmon. v. INHUKANCF: Co. 

either a bond or executoTy contract, and it is sufficient that by reasou- 
able intendment it should appear that the present defendant was to be 
released from responsibility in that respect. From the terms of the 
waiver, the defendant was authorized to act upon it in construing the 
will, and having done so, the plaintiff is now estopped to claim con- 
trary to the agreement. 

We concur with his Honor in  his ruling upon the second exception. 
I t  was laches in the defendant to have kept so large a fund belonging 
to the estate in bank needlessly, and as late as three years after testa- 
tor's death. Certainly nothing appears in  evidence to rebut this pre- 
sumption. I t  was the duty of the defendant to have settled the estate 
as rapidly as practicable. At any rate, the payment by the defendant 
of an indebtedness of the estate with his own funds, when at the time he 
had, ai3d had so had for so long a period a much larger fund belonging 

to the estate, which he had left in a bank out of the State ~vhere 
(384) it was not immediately accessible, and which, it is found as a 

fact by the court below, there was no need of retaining in said 
bank, was negligence, and plaintiff cannot be allowed the gratuitous 
payment made out of his o~7n funds. 

M o n r ~ x ~ n .  

C. 1VI. HERNDON v. THE IMPERIAL FIRE INSURANCE COMPANY. 

Pet i f ion  to Rehear-Practice in the Supreme Court-Constitution- 
Code. 

1. The Supreme Court, since the Constitution of 1868, is an organic branch 
of the State government, and not bound by acts of the Legislature un- 
dertaking to regulate its rules of practice. 

2. Section 966 of The Code (enacted before the present Constitution), can- 
not be allowed to give the losing party a n  absolute right to a rehearing, 
and to have his petition considered by the whole Court contrary to  its 
rule governing the practice in such cases. 

3. Discussion of the practice in  the Supreme Court and its powers under 
the old and new Constitution, by Clark, J .  

MOTION by defendant to rehear this cause, argued before the Court 
i.n banc, upon the ground that Rule 53, which requires the indorsement 
of a member of the Court before a rehearing is granted, is contrary to 
law. 

G. V .  Strong and J .  W .  Hi~zsdnle for defenGnt.  
W .  W.  Fuller contra. 
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HEKNJ)ON v. INSTJR.~NCE Co. 

C ~ A R I ~ ,  J .  The moving party conteuds that The Code, sec. (385) 
966, gives the losing party an absolutc right to file a petition to 
rehear, a i d  that it must be considered by the whole Court. I f  it be 
conceded that this section is col~clusire and bears the construction placed 
upoil it, the mmer is out of Court ort his ow11 showir~g, as this motioi~ 
was i ~ o t  made in vacation, nor within the first twenty days of this 
term. But passing by that vital objection, if "filing" within the 
meaniug of that statute is to be construed as meaning that every petition 
to rehear must perforce be considered by every member of thc Court, 
it would virtually ahlost double the busi~~ess  of this Court. We pay 
counsel who appear here the compliment of believing their contention 
sound and just when they preeent a c a ~ ~ s e  for our decision. I f ,  when 
this Court comes to a different conclusion, the statute gives thc losing 
party a right to file a petition to rehar, and to have that petition con- 
sidered by the Court as a body, and the Court can in no way restrict 
such right, there would bc few cases i r ~  which such petition would not 
be filed. Counsel in the argumcnt generously conceded that though the 
entire Court must consider such petition, it would not necessarily be 
caompelled to hear the argunlcnt. But we fail to scr thc  logic of that 
concession, if the filing of a p&tion and the right to hare it corl- 
sidered by the whole Court bPlongs by statutory right to everyone who 
loses a case iu this Court. 

Section 966 of T h t  Code \bas cwacted long prior to the Coi~stitutioil 
of 1868, which made a vital change in  thc powers of this Court, as has 
been pointed out in several dccisions of this Court, and reaffirmed 
recently in Horton o. Grecre, 104 N. C., 400. Y'hc Suprclme Court was 
originally created in 1818 by legislatirc enactment, and rernained till 
1868, as to its powers, its duties, its rules, men as to its very existence, 
subject to control by the I,cgislaturc., which could abolish or modify 
it since it had created it. By the Co~lstitutioi~ of 1868, Article 
IV,  the Supreme Court was first established as an organic body (386)  
and its powers tlefincd. I n  Article 1, section 8, it is provided 
L L  the legislative, executivc and supveme juditial poulers of the govern- 
ment ought to be forever separate artd distinct from eat11 other." 
Article IV,  section 12, of the Constitution, provides that the "General 
Assembly may regtdate b;y law, if necessary, the methods of proceeding 
in the excrcise of their powers of all the courts below fhe  Sq~prern~ 
C o w t ,  so far  as the same may be done without conflict with other 
provisions of this Constitution." 

As was said by this Court in Ilorton v. Green, supra, when corlstruitlg 
these sections, "to the judgment and experience of this Court alone 
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is delegated by the organic law the power of establishing rules to regu- 
late its procedure and provide for the dispatch of business coming be- 
fore it." 

When the first Republican Constitution of North Carolina was framed 
at Halifax, in 1776, a large element viewed with distrust the then untried 
experiment of a government of the people by themselves. As a conse- 
quence, the whole government was vested in a legislature to whose sup- 
posed superior wisdom was confided the selection of the entire executive 
and judicial departments, and as a further check, one branch of the legis- 
lature was chosen, not by the people at  large, but by those possessed of a 
certain amount of landed property. 

With the progress of ideas, the Constitution of 1835 entrusted the elec- 
tion of the Go~ernor  to the people. A subsequent amendment gave the 
Senate to the popular rote. The Constitution of 1868 gave the direct 
election of the judiciary and also of the heads of the several executive 
departments to the people without the intermediary of a legisrative selec- 
tion, and made the three departments of the government coordinate, but 
independent of each other. Each of the three is now equally based upon 

the broad basis of the popular will. 

( 3 8 7 )  This brief re~riew of the development of popular government in 
L Xorth Carolina is ]lot inappropriate. The members of this 

Court receive, like the Legislature and the Executive, their mandate 
from the people. The same organic law which gives the Legislature 
power to make d e s  and regulations for the orderly and regular dis- 
patch of busiiiess in its sessions, free from the control or irterference of 
the Executive or of this Court, gives the same power over its own pro- 
cedure to this Court, free from interference from either of the other co- 
ordinate branches of government. Neither body has shown any disposi- 
tion to encroach upon the constitutional prerogatives of this Court. 
But as the right to do so has been raised by the argument in this case, i t  
is due to the dignity of the Court to pass upon the claim to legislative 
interference put forward by counsel. 

Section 966 of The Code was originally adopted, as already stated, 
under the old Constitution, when the Legislature both created the Court 
and passed rules for its procedure. I t  was brought forward in The Code 
probably by ii~adrertence, since now the Court owes its existence to the 
Constitut;o~l, a d  its rnles are prescribed by itself. But so unobjection- . 
able \T7as this section in itself, that the new Court, though not recognizing 
legislative power to enact it, adopted it ~lerhatim, and i t  now stands as 
Rule 52 of the Court. That it has never borne the construction placed 
upon it by counsel is sllown by the fact that, even under the old Constitu- 
tion, the Court did restrict the right of rehearing almost from the very 

2 4 2  



N. C.] SEPTEMBER TERM, 1892. 

beginning by rcfusiug to reconsider any case unless the petition was con- 
curred in by two other members of the bar of this Court who had no 
interest in the cause, and should certify that they had carefully examinetl 
the whole case, and that there was error ill the opinion of the Court. 
3 s  in those early days the bar of the Suprcn~e Court consisted of a very 
few lawyers, most gciltlenw~i of 1o11.g exyericnre, this stw rtl as a rcason- 
able restriction. With thc opening of railroads and thc incwase 
of the Suprcnle Court bar, it became less difficult to procure the (388) 
signaturesof t ~ o  additional coui~sel. The Court, iu H i c X s  u. 
Xkinner, 72 N .  C., 1, referred to the readiiicss with which "two amiablr 
and accommodating gentlemen" would certify that thew was error in  : r l r  

opinion which had cost the f i x  mclmbtm of the Court hours of thought 
and corlscier~tio~w labor to elaboratt. But i~otwithsta~lding this, ai~tl 
many similar rernindcrs, thc tide of applicatioi~s to rehear swelled so 
rapidly that in 92, N. C. 805 (February, 1885), years b(,fore any of the 
present rnernbrrs of the Court occupied a seat on this bcncb, it became 
necessary to adopt the rule now complained of, "that no petition to re- 
hear shall be docketc~d until one of the justices of the Supreme Court 
shall have indorsed tbcreon that in his opir~ioil the case is a propcr orte 
to be heard." This rule has since beer1 modified very properly by requir- 
ing that the justice who makcs such certificate shall bc one of thost 
who concurred in the opinion sought to be rchcartl, and giving the peti- 
tioner the right to direct the clcrk to which justicc to forward his appli- 
cation for a rehearing. Our attention &as aIso callcd on the argnmci~t ' 

to the fact that the word "docketed" in  Rule 53 now reads "filed," but 
construed with the context the meaning is the same. 

Construing Rules 52 and 53 togther,  we ur~derstand that now, as 
always, anyone dissatisfied with a decision of this Court can, at  the same 
term, or in vacation, or within the first twenty days of the next term, 
under Rule 52, "file with the clerk" a petition to rehear. Formerly, 
before that petition could be considered at a11 by the Court, the certifi- 
cate of two disinterested counsel was required. That proving insuffi- 
cient, i n  1885, the present rule was adopted, requiring, i n  addition 
thereto, the certificate of one of the justices of the Court. When that 
is obtained, the case, under Rule 53, is ''filed f o r  hearing" or docketed. 
The restriction is a reasonable one, since, if the petitioner, mak- 
ing his own selection of the justice, cannot present a case which (389) 
will satisfy one member of the Court upon an (LC parte brief that 
the case is a proper one, even to be reargucd, he will hardly persuade the 
full bmch, when there is opposing counsel, that there was error in  the 
former opinion. 
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I 
I HERNDOR' v. INBURBPI'CE CO. 

These restrictions upon an unlimited freedom of rehearing, have 
been proven by experience to be absolutely necessary. To five men is 

I 
committed in the last resort the litigation of a State whose population 
already aggregates not far  from two millions of people and whose num- 
bers, whose wealth, and consequently whose volume of litigation, will 
steadily increase. I f  the losing party in this Court can, at his unre- 

I stricted will, command the coi~sideratio~l of his application for a sec- 
ond hearing by the entire bench, as is contended on the argument in 
this case, it will not be long before a first hearing in other cases equally 
desen-ing will becomc almost an impossibility. Other suitors are 
entitled to a prompt hearing, and in justice to them-and not for the 
ease and comfort of the Court-we must adhere to the rule conceived 
and adopted by the prudent, able and conservative judges-Smith, Ashe, 
and Merrimon-who composed this Court in 1885, tliat "no case can 
be filed (for rehearing) till indorsed by a justice of the Court as a 
suitable arid fit one to be reheard." Errors are committed by all courts, 
but they are by no means so numerous and alarming as they must 
seen1 to counsel who lose their causes. They must reflect that they have 
against them the opinion of the opposite counsel and of the five disin- 
terested lawyers who have heard the cause debated (or at  least a ma- 
jority of them). The Court cannot spend its time in winnowing 
"chopped over straw," when there is always a vast mass of new cases 
demanding prompt as well as careful consideration. 

The Coiistitution guarantees p right of appeal, but that does not give 
' 

a right to a second hearing, any more than i t  does the right to a third 
or a tenth hearing. The petitioner has had his day in Court. 

(390) H e  is entitled by constitutional right to no more. When the 
Court is satisfied by the certificate of two disinterested counsel, 

and by the further certificate of a member of the Court who concurred 
in  the opinion, and who has been selected by the petitioner to examine 
into his application, that the cause is a fit one to be reargued, it will 
defer the argument of appeals which, as yet, have had no hearing, and 
gi7.e time and place again to the argument of one which has already 
been heard and determined. But it is only under such circumstances 
that this will be done. This is due to the party who has gained the 
cause, and who has a reasonable claim to rely upon the calm and 
deliberate judgment of a Court of last resort as a finality. I t  is due 
to the counsel and suitors in  appeals yet unheard, who should not be 
postponed till other causes are argued again and again. And it is due 
also to the dignity of the Court that its decisions should not be lightly 
called in question by every loser of a case at  its bar. To the calm, 
unbiased judgment of the Court must be left the determination of what 
restrictions justice to others and to the applicant requires should be 
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placed upon the grant of a rehearing. I t  knows none better now than 
the one in  force in nearly, if not all, appellate courts of requiring the 
indorsement of the application by one of its own members. 

PETITIOK DISMISSED. 

Cited: Solomon v .  Rutes, 118 N .  C., 322; Blacknall v. Rowland, 
ibid., 421; Bird v. Gillium, 125 N.  C., 7.9; S. v. Council, 129 N .  C., 
512; Calvert v .  Curstnrphen, 133 N. C., 27; Ex parte, McCown, 139 
N .  C., 107; West v. R .  R., 140 N .  C., 620; Lee 11. Buird, 146 N. C., 364; 
h re Brown, 168 N. C., 420; Teeter 1 3 .  Express Co., 172 N. C., 621; 
Moore v. Harkins, 179 N.  C., 528. ? 

MARY J. FRENCH v. T H E  MUTUAL RESERVE FUND LIFE 
(391) 

ASSOCIATION. 

Insurance-Condition i n  the Policy-Gontract-Receipt. 

In renewal of a life insurance policy which had been allowed to lapse, the 
company accepted payment of back dues, upon the condition recited in the 
receipt that the applicant "was living, of temperate habits, in good health 
then and for twelve months past, and free from all disease, infirmity or 
weakness": Held, such condition did not include temporary illness not 
severe in its character, which did not impair his constitution, and of 
which he was then well. 

M a c R a ~ ,  J., dissents. 

APPEAL at April Term, 1892, of NEW Hai\.ov~n, from Winston, J. 
Duval French was insured in the defendant company for the benefit 

of his sister, the plaintiff. H e  had permitted his policy to lapse for 
nonpayment of dues, but subsequently he had paid them and had been 
reinstated by the defendant company, and at  the time of his death he 
owed the defendant ilothing. When reinstated by the company it gave 
him a receipt for the back dues, upon which was printed the follow- 
ing: "The conditions upon which the within payment (for which this 
receipt is given), is accepted are as follows : First. That said member is 
now living and of temperate habits, and is now, and has been during 
the past twelve months, in continuous good health and free from all 
disease, infirmity or weakness; otherwise said payment, and this 
receipt and said policy, shall be and is null and void, and the sum paid 
hereon shall be subject to the order of the within-named person. 
Second. The receipt and acceptance of the within sum by the associa- 
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tion shall not be held to waive forfeiture or expiration of membership, 
or to reinstate membership, or to create any liability on the part of the 
association under said policy, except upon fulfillment of the first condi- 
tion of this receipt." 

There mas evidence tending to show that while the policy wac 
(392) lapsed, and before this reinstatement receipt was given, the 

assured had been unwell. There was conflicting evidence as to 
the nature of this illness, the plaiiltiff contending that i t  was slight, 
temporary, and in no wise affected the permanent health of the assured. 
The defendant contended otherwise, that the illness was of a serious 
nature, and furthermore, that if this was not so, by the terms of tho 
receipt, if the insured had been sick at all within the twelve months prior 
to the receipt, he had not been ('in continuous good health," and the 
reinstatement was void. The assured was in good health when the 
receipt was given on 30 January, 1891, and died of typhoid fever on 
13 July, 1891. 

The court instructed the jury that "if within the time specified in the 
conditional receipt the only illness from which Duval French suffered 
was of a temporary nature, and not severe in its character, which did 
not render him uninsurable, and which indicated no vice in  his consti- 
tution, and from which he had entirely recovered at the time of making 
the payments'in January, 1891, then they should answer the second 
issue, Yes." To this the defendant excepted. There were several other 
exceptions, but they are all substantially embraced in  this. 

The second issue referred to was as follows: "Was Duval French in 
continuous good health and free from all disease, infirmity or weakness 
for twelve months prior to 30 January, 18912" 

The defendant appealed from the judgment rendered. 

T h o m a s  W .  S t range  for plaintiff .  
J o h n  W .  Hinsdale  for defendant.  

CLARK, J. We think the instruction of his Honor mas correct. 
The reasonable construction to be put upon the agreement of the parties, 

as expressed in the conditions printed upon the reinstatement 
(393) receipt, was not that any illness, however slight or insignificant, 

within the preceding twelve months, should vitiate the rein- 
statement. I t  could mean no more than that, if there had been such 
illness or impairment of health that the insured would not have been 
received if he had been an original applicant for insurance, the rein- 
statement was void. The company could not have intended to put 
itself in a better condition, or the defendant in a worse one, than that. 
Had the policy been maintained in force, impairment of health would 
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not gire the cornparry a right to cancel i t ;  as it had lapsed, thc company, 
i n  effect, says to thc assured that it will reinstate him upon payment of 
unpaid ducs, provided hc is in unimpaired health and would be insur- 
able as a new risk. The language of the condition is, if the assured is 
of temperate habits, and is now and "has bcen during the past twelve 
months in contilruous good health axid free from all discase, infirmity or 
weakness." The issue presents the questioa if there had been a compli- 
ance with that collditior~. The court below told the jury that if the 
assured, during thc twelve months prior to the reinstatement had sufferctl 
no illness, "except of a temporary nature and not severe iir its characa- 
acter, which did not render him uninsurable, wllicjl indicated 110 vice ill 
his constitutio~r, arid from which he hat1 entirely recovered at the time 
of making the pay~nerit," this was a cornpliaiice with the colditloll of 
the receipt. Thc jury found the fact so to be. Upon such finding the 
plaintiff should be cntitled to recover the amount due by the ternis of 
the policy of ii~surance. The simple question is as to the constructiorr 
to be placed upon the condition. No aid can be drawn from decisions 
in cases more or less similar in othcr states. Certainly a slight illllcss 
did not come within the tcrms quoted. The line must be drawn some- 
where. We think that indicated in the charge a just one. 
NO EEROR. 

(394) 
WILEY NUNNERY ET AL. v. JOHN AVERITT. 

Stdutc o f  IJresumpLions-Limitations-Administrato~s' Accounts. 

1. In a n  action to surcharge and falsify and restate an account filed in 1865, 
the statute of presumptions, instead of the statute of limitations, is 
proper to be pleaded. 

2. The running of this statute was suspended during the minority of plain- 
tiffs unless represented by guardian. 

3. Ten years seems to have been the limit prescribed by the statute of pre- 
sumptions in  such actions, and when this statute is pleaded it  is incum- 
bent upon the plaintiffs to show that  their action was within the limit, 
and if not, to offer evidence in rebuttal of the presumption. 

4. The relation of trustee and ceslui quc tl-ust does not now exist between 
the plaintiffs and defendant, because the latter disavowed it  by the filing 
of the final account. 

5. The statute of limitations, by Laws 1893, chap. 113, will be applicable to  
all causes of action accrued before 1868 and brought after 1 January, 
1893. 
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ACTION to surcharge and falsify an account, begun before the clerk 
and heard before Boykin, J., upon the pleadings and the facts found by 
the court, at  May Term, 1892, of CVMBERLAND. 

The court found that John Sveritt, administrator of Wiley Nunnery, 
filed his final account, supported by proper vouchers, in the office of the 
clerk of the court in 1885 or 1886. John C. Callahan was clerk. The 
vouchers were left with the clerk. The administration was taken out 
before the clerk. None of Wiley Nunnery's children or heirs at law 
were present at the time of the filing the account, and no notice thereof 
was given them. One of his children was born after his death. The 
final account cannot be found on the records. There was a small bal- 
ance due the administyator by the estate in said settlement. 

Wiley Nunnery died in April, 1865. His  children were : Char- 
(395) lie, Martha Jane, Wiley, Charity and Dennis White. The last 

was born 19 October, 1865. The other children died without 
issue. Martha Jane and Charity were more than twenty-one years of 
age when they married. The writ issued 6 January, 1889. 

The court ordered that an account be stated between the defendant 
and each of the plaintiffs. The defendant appealed. 

N. W .  Ray  fol- plaintifs. 
J .  W .  Hinsdale for defendant. 

CLARK. J. I t  is found as a fact that the defendant administrator 
"filed his final account, supported by proper vouchers, in the office of 
the clerk of the court in  1865 or 1866, and by this return there was 
a small balance due the administrator by the estate." This is, there- 
fore, i n  effect, an action to surcharge, falsify and restate the account. 
The defendant pleads thc six-years statute of limitations; and also the 
statute of ~resumntions. The cause of action accrued when the final 
accovnt was filed, the running of the statute being suspended, as to those 
of the plaintiffs who were under age, until their majority, unless repre- 
sented by a guardian. Culp v. Lee, 109 N.  C., 675. 

The final account was filed ex ~ a r t e .  and had i t  been done since 1868 
the six-years statute of limitations would not have applied, and the 
reference to take the account would have been proper. Woody v. 
Brooks, 102 N.  C., 334; The Code, see. 158. Ten years would then 
have been the limitation applicable, and if pleaded it would have been 
incumbent upon the plaintiffs to show that their cause of action was not 
barred. Hussey v. Kirkman, 95 N. C., 63; Hobbs v. Barefoot, 104 
N.  C., 224; Moore v. Garner, 101 N. C. ,  374. This is not done as to 
any of the plaintiffs except Dennis Nunnery, either by allegation or 
finding of fact. I t  does not appear as to any of the others when 
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they became of age, or that ten years have ]lot sirwe elapscd (396) 
before this action bcgan. 

I Rut here the came of artion acc~rued prior to 1868, and the statute of ' presumptions is sufficiently pleaded. There was no express statute as to 
I the length of time ilccessary to presume a releass of the right to sur- 

I charge and restate a final acc30uut,, duly filcd aiid audited, but by analogy 
it seems to h r r  bee11 ten years, the same lmgth of time which is nou 
required by The Code, ma. 158, to bar such action. As already stated, 
aftrr this plcx was pI(~aded, it was incumbent upon thr  plaintiffs to 
show that their actiorl was brought within tho prescribed tinic, and if it 
was not, to offer evidence ill rebuttal of thc prcsumptiou. The judg- 
ment below will, therefore, be modified so as to direct thr account to be 
stated betwc.cn the defendant and Dennis Nurnrery only. 

This is not like Hushee zl. Burles, 77 n7. C., 62, where it is hcld, that 
prior to 1868 there was no statute of liniitations or presumptions which 
would har an action by distributees against an exccutor or. administra- 
tor for their distributive shares. This.\.vi~s on the ground that the rela- - 

tion of trustee and c ~ s t u i  (rue trust  existed. But here the defendant, bj. 
filing his final accoulit showing a balance due himself. disavowed thc - - 
trust. H c  put the plaintiff's on notice, and if for ten years after re 
spectivcly corrii~~g of age they acquic.sced, they are presurnptivcly barrcd 
Tlodgrs I). Counci l ,  86 X. C., 181. 

After I January, 1893, thc same statutes of lir~titations will be appli- 
cable in all :~ctions begun after that day, to causes of actiol~ accruing 
before 1868, as arc now applicable to causes of action accruing since. 
Chapter 113, Laws 1891. This will avoid much confusion now iuci- 
dent to the app1ic:rtion of thc statutes of limitations arid presumptions. 
The provisions of The Code in refrrence to the statute of limitations 
leave much to be dcsired. Many cases arc left unprovided for, and ill 
other instances the statute is col~fusillg and ambiguous. The 
i~o~~strwtiol l  placed by the court upon sonlc of its provisions are, (397) 
hence, not altogether reconcilable. I t  is desirable that the law- 
making power should enact, if possible, a sirnpler statute, and a more 
comprehensive one, which would leave less to discussion as to its 
purport. 

I Mour~reu. 
I 

1 i t :  Koonce 11. P e l l a t i s ~ ,  115 N. C., 281; dleaa,idr.i- o. (Xibboa, 
I 118 N. C., 803; Smith, ex parte, 134 N. C., 500; R d w a ~ c l s  1 , .  Lemrnonds. 

136 N. C., 331. 
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S. H. WILEY v. THE COMlWISSIONERS OF SALISBURY 

Taxation of C'orporations-lllunicipal Co~po~ations-Constituti0~1- 
Shares of Stock-Residence. 

1. The shares of stock in a corporation doing business outside the corporate 
limits of a town, and owned by persons residing therein, are not subject 
to taxation by the town under its charter authorizing the taxation of 
real and personal property, moneys, bonds, stocks and other subjects, 
liable to taxation under the laws and Constitution of the State. 

2. The property in such stock does not follow and is not fixed by the sztus of 
the residence of its owner, but is fixed by the Legislature prescribing 
where and how it shall be listed and taxed, i. e., at its principal place of 
business. 

COSTROTER~P without action submitted upon a case agreed under 
section 567 of The Code, heard before N c l v e r ,  J., at chambers, at Febru- 
ary Term, 1892, of ROWAN. . 

The court gave judgment for the defendant, and the plainti8 appealed. 
The following are the material facts : 
1. The plaintiff is a resident of the town of Salisbury, and has been 

for many years, and is the owner of four hundred (400) shares of the 
capital stock of the Salisbury Cotton Mills, of the par value of one hun- 

dred dollars per share. 
' (398) 2. The said Salisbury Cotton Mills is a corporation duly 

created and organized by and under the laws of this State. 
3. The defendant is a municipal corporation chartered by the laws of 

this State. 
4. The said Salisbury Cotton Mills owns a mill and other property, 

all of which is situate outside of the corporate limits of the town of 
Salisbury; that the said Salisbury Cotton Mills owns no property, either 
real or personal, within the corporate limits of said town of Salisbury, 
and that its office is situate outside of said town. 

5.  I n  the year 1891, at the time required for listing property for tax- 
ation in said town, the plaintiff refused and failed to give in to the list- 
taker for said town, the defendant, said four hundred shares of the 
capital stock of said Salisbury Gotton Mills, claiming that they were not 
liable to taxation by said town. 

& 

6. By order of the board of comniissioners of said to~11, said four 
hundred shares of capital stock in the said Salisbury Cotton Mills, owned 
by plaintiff, as aforesaid, were ordered to be placed by the list-taker for 
said town on the list for taxation and were assessed and valued at par, 
that being the valuation rendered by said Salisbury Cotton Mills to the 
list-takers and assessors for the State tax and adopted by them. 
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7. The assessed valuatioil of all the real and personal property of 
said corporation, the Salisbury Cotton Mills, as rendered to and adopted 
by the list-takers and assessors for State and county tax was one hundred 
and fifty thousand dollars, and the vahxation of tlie fifteen huizdrcd 
shares, in 2111, of the capital stock of said corporation, as rendcred to and 
adopted by them, was a like amount of onc hundred and fifty thousand 
dollars, and no remainder was listed by them as capital stock of said 
caorporat ion. 

8. The said board of commissio~rers, the defendant, at the regular 
meeting ill 1891, levied a tax of three-fourths of onc pcr cent, or seventy- 
five cents on one hundred dollars' worth of property, 011 all real 
mid prrso~ral property, ilrcluding solvclnt credits and stocks in (399) 
incorporated companies. 

9. The tax-list for the year 1891 was placwl in the hands of George 
Shaver, the tax collector of said town, who madc dcmand upon plaintiff 
For the snrn of three l ~ u n t l ~ c d  dollars, being the amount of thc tax so 
Ic~ ied  upon the four hundred shares of the said capital stock so owned 
hy plaintifl, and placed upon the tax-list of said town, as aforesaid, 
and plaintiff, u d r r  l)roti~& paid the same and holds therc,for the receipt 
of the said tax collector for the said town. 

10. The plaintiff has made demand in wr i tkg  upon the defendant, 
the said board of con~rnission~rs of the tow11 of Salisbury, and upon its 
wid tax collector, for thc re tun^ of said amount of tl~rrcx hurldred (101- 
1:trs so paid as taxes under protest, and the defendant and its said tax 
collector refused, and still refuse, to pay the same over to plaintiff. 

1 I. The cl~artcr of tlie town of Salisbury provides "that thc board of 
coin~nissione~s ~iray," rtc. Chapter 34, Privatc L a m  of North Caro- 
lina, 1885, entitlcd "AII ,\ct to amcwd thc charter of the, tow11 of Salis- 
bury," ratified 23 February, 1885, which is made a part of this caw. 

The question snbmittcd is \vh~tller the sElarcs of stock owned by 
I)laintiff arc, s l ~ h j i ~ t  to taxation by dcfentlal~t, and liahle to the levy so 
niade by it. 

Plaintiff demai~ds judgment for three hurrdred dollars and for costs. 
l) t~fmtla~rt  dernarlds judgnic~rit for costs. 

il'..F. K l u t t z  for p7aintiff. 
K e r  r Crnige for defendant .  

U u ~ w e r , ~ ,  J. The Constitution (Article VII ,  sec. 9) provides that 
all taxes levied by any county, city, town or township shall be uniform 
and ad ra1o1-em npon all property in the same, and (Article V, see. 3 )  
that laws shall be passed taxing by  a u n i f o r m  rule all moneys, credits, 
i l r v i ~ s t ~ ~ ~ c ~ ~ t  ill bonds, stocks, joirrt comlxn~its or other\\isc, and also 
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(400) all real and personal property, according to its true value in 
money. 

These provisions of the organic law hare been often caoi~strued by this 
Court, and from the decisions the follomi~g principle of taxation in this 
State may be considered as now firmly established: 

1. "It is the prorision, and was the purpose of the Constitution, that 
thereafter there should be no disrrimination ill taxation ill faror of arly 
class, person or interest, but that everything real and personal, possess- 
ing value as property a r~d  the subject of ownership, shall be taxed 
equally,  and b y  a u n i f o ~ m  rube. 111 this respect the present Constitu- 
tion shows no favor and allows no discretion." K y l e  1:. Commissioners, 
75 N.  C., 445. 

2. That all levies of taxes, whether by the State or by a county, city, 
town or township, must be laid by one u n i f o r m  rule, to wit, the rule 
established by the legislative department of the State governmeut in its 
revenue acts. Kyle's case, supra; Rrdmoncl v. Commissionem. 106 
N. C., 122. 

The Legislature, acting under these mandates of the Constitution, as 
interpreted by this Court, has established a system of taxation em- 
braced in  what are known as the "Revenue Act" and the "Machinery 
Act," and has determined where and by whom all the property, real aud 
personal, within the State, shall be listed or returued, a d  how and by 
whom its taxable value shall be ascertained; and it has been held that 
the rules and regulations so fixed for the guidance of the officers charged 
with the listing and assessment of property for purposes of State taxa- 
tion, govern and control the action of county and other municipal offi- 
cers charged with the listing .and assessment of property for municipal 
taxation. R. R. v .  Wilrnington,  72 N.  C., 73; Kyle's case, supra; Cobb 
v. El i zabe th  C i t y ,  1 5  N. C., 1 ; Covington v. Rock ingham,  93 N. C., 134. 

I t  seems to follow, from the cases above cited, that if the Legis- 
(401) lature has established a "uniform rule" for the listing and assess- 
\ ,  - 

merit for taxation of stock in domestic manufacturing corpora- 
tions, the tax of which the plaintiff complains is invalid if the board of 
commissioners of the t o m -  of ~ a l i s b u r y  violated that "uniform rule" 
when they assessed that tax against the plaintiff and required him to 
pay it. The inquiry, then, is:  

' 
Has  the Legislature established a uniform rule for the listing and 

assessrneiit for taxation of stock in domestic manufacturing corpora- 
tions ? 

And this inquiry seems especially pertinent in  this case, for the 
charter of the defendant provides (Private Laws 1885, chap. 34, see. 14) 
that the board of commissioners of said town shall have power to levy 
taxes on real and personal property, moneys, bonds, stocks and other 
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subjec.ts "which may be liable to taxation according to the Co~~stitutioii 
and the Laws." A i d  section 18 of said cliartpr is as follows: "The real 
and pcrso~r a1 property assc~ssccI for town taxatjorl shall bc according to 
the valuatioi~ for State taxes; a i d  the clerk of the hoard of c+ommis- 
sio~iers for said town, or other suitable p c ~ s o i ~ ,  shall adrertise and take 
the list of taxables in the town at the time a i d  in the manner prescribed 
by law for the collectio~l of Statc taxes." 

I t  secms, thert4ore, that the Legislature, not c 2 0 ~ t t e ~ ~ t  .with the general 
law governing the action of mulncipal offiwrs ill matters of taxation, as 
above stated, emphatically tleclared in the chartcr of this town that its 
board of commissiotiers should list the  taxahlrs at thca time a ~ t d  in the 
manlier prescribed by law for State taxtu. 

In sectior~ 3 of the act to raise rexenucl, ratifid 2 Marcah, 1891, it is 
enacted that "therc shall be lericd and (3ollected annually an ad octlorem 
tax of twenty-five rents on ewry oile haudrcd dollars value of real and 
personal property ill this Stat(., a i d  moneys, credits, iiirestrnents in 
bonds, stock, joint stock companies, or otherwise, requ7rcd t o  be 
listed in 'An Act to provide for the asstwrncnt of property a~ltl  (402) 
collectiorr of taxes.' " From this provisiol~ i t  appears that  thc 
plaintiff's stork was 11ot to be taxed u r ~ l ~ s s  the last named act (cornrnonly 
called the Machincry Act) required it to be listcd. We turn, therefore, 
to this last named act (Laws 1891, chap. 3 9 6 )  to ascertain if it is 
"required to bc listed," and wc find in scctioi~ 15 the pro\isioils: "Per- 
sons owning shares in incorporated rompar~ies, taxable by law, arc not 
required to tlrliver to the list-taker a list themof, but the president or 
other chicf officer shall deliver to the list-taker a list of all the shares 
of stock held therein and the raluc thereof, except banks. The tax 
assessed on shares of stock embraced in said list shall be paid by the 
corporation respectively." "All pcrsonal property, except such shares 
of capital stock and  other property as are directed to be listed otlicrwise 
iri this act, shall be listed in the township in which the person so charged 
resides 011 the first day of June. The, residence of a corporation, part- 
i~clrship or joint stock association, for the purposes of this act, shall be 
deemed to be in the township in which its principal office or place of 
business is situated." And sec t io~~  41 of the act is as follows: 

"Bridge, express, ferry, gas, mai~ufacturing, mining, savings bank, 
stage, steamboat, street railroad, tramportation and all other companies 
and associations irworporated uilder the laws of this State, except 
insurance companies, shall, in addition to the other property required by 
this act to be listed, make out and deliver to the assessor a sworn state- 
ment of the amount of its capital stock, setting forth particularly: 

"1. The name of the location of company or associatioil. 
2 5 3 
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"2. The amount of capital stock authorized aud the number of shares 
into which such capital stock is divided. 

"3. The amount of capital stock paid up. 
"4. The market value, or if no market value, then the actual value of 

the shares of stock. 

( 4 0 3 )  " 5 .  The assessed valuation of all its real and personal prop- 
perty (which real and personal property shall be listed and valued 

as other real aijd personal property is listed and assessed under this 
chapter). 

"The aggregate amount of the fifth item shall be deducted from the 
aggregate value of its shares of stock as provided by the fourth item, 
and the remainder, if any, shall be listed by the list-taker in  the name 
of such company or corporation as capital stock thereof." 

Thus it is seen that the Legislature has established a "uniform rule" 
for the taxation of the property of all such manufacturing corporations 
as the Salisbury Cotton Mills, and under that rule the plaintiff was 
not required to list his stock in that corporation for State taxation; 
a ~ d  because, as we have seen, this uniform rule binds the municipal 
officers or list-takers also, the plaintiff was not required to list i t  for 
taxation with them, and since this stock of the plaintiff was not required 
to be listed for town taxation, it cannot be taxed by the rnunicipa&. 

But it may be said this stock is personal property; being such, i t  fol- 
lows the person; it is therefore property within the town and must be 
taxed. Reclmond's case, s u p m .  The reply to this argument is that 
while i t  is true that such personal property, for general purposes, follows 
tlle person of the owner, the Legislature has power to fix the s i tus  of all 
such taxables, and it has, in effect, by the enactments heretofore quoted, 
fixed the s i tus  of stock ill domestic, manufacturing and other named 
corporations at "the residence" of such corporation, which is defined to 
be where its principal office or other place of busincss is. The plaintiff's 
certificates of stock are merely evidences of his "right to a certain pro- 
portion of the capital stock" of the corporation, and for purposes of 
reTenue the situs of that stock could be put by the Legislature at  the 

principal place of thc business of the company. R e d m o n d  v. 
( 4 0 4 )  Commissioners ,  106 N. C., 122; Bzrie v. Co~nmiss ioners ,  79 

K. C., 267. 
We therefore conclude that the Legislature has adopted a uniform 

rule for the taxation of the shares of stock, such as the plaintiff's in  
the Salisbury Cotton Mills, and that under that rule the plaintiff was 
llot required to list such stock either for State, county or town purposes. 

We conclude, therefore, that the method for taxing domestic corpora- 
tions prescribed in the Act of 1891, which is the same as the Act of 
1887, is ralid;  and that by it the plaintiff was not required to list his 
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stock in  the Salisbury Cotton Mills for  town taxation, and tha t  upon 
the facts agreed upon his Honor should have given judgment in his 
faror .  

&VERSED. 

Cited:  Comrs.  v .  T o b .  Co., 116 N.  C., 447; Pul len  v .  Corporatz'on 
Comrs., 152 N.  C., 554; G u a w  Co. v. Biddle ,  158 N .  C., 214; B r o w n  
v. Jackson,  179 K. C., 369. 

GEORGE W. FOWLER ET .IL. v. J. E. OSBORNE ET AL. 

A c t i o n  t o  Recover Land-Estoppel-Statute of Presumptions.  

In an action for the possession of land, it appeared that in 1867 the defend- 
ants' ancestor had executed a bond to the ancestor of plaintiffs, and in 
1565 had made deeds to her absolute upon their face, but intended as 
security for a debt due by said bond, but he, defendants' ancestor, had 
continued and remained in possession of the lands conveyed in said deed 
till the time of this action, in 1890; and that in a former action between 
the parties hereto, to which also the personal representatives of both 
their deceased ancestors were also parties, pleaded by defendants as an 
estoppel, it  had been adjudged that the debt was satisfied and the land 
discharged of the lien of the trust raised by said deeds: Held, (1) 
that the plaintiffs were barred of their recovery; ( 2 )  a reconveyance of 
the land or abandonment of the claim to the lien was presumed; ( 3 )  
the joinder of unnecessary parties did not impair the estoppel. 

ACTIOIY for possession of land, tried at N a y  Term, 1892, of (405) 
IREDELL, before ill c lvcr ,  J .  

The  facts sufficiently appear in the opinion. 

D. Jl. Furches and T .  B. Bai ley  for plaintiffs.  
Arnzfield Le. T u r n e r  ( b y  br ie f j  for defeclants. . 

AVERY, J. T h e  action is brought to recover possession of land con- 
 eyed by the ancestor of the defendants to the  ancestor of the plaintiffs 
by two deeds absolute upon their face. Jf nothing more appeared, the 
plaintiffs would be entitled to an affirmative response to an  issue inuolv- 
ing the title. Bu t  the defendants pleaded as  an  estoppel the judgment 
in  a former action between the same parties, with the personal repre- 
sentatives of the mother of plaintiffs and of the father of the defendants 
as additional parties plaintiff and defendant respecti~ely. The  former 
action (which came u p  on appeal, entitled X o r r i s  v .  Osborne, 104 K. C., 
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609) was founded upon the allegation that the rery deeds now relied on 
as evidence of title were, in fact, a security for the payment of a note 
for $930, executed by Thomas A. Ogborne, the father of defendants, on 
17 December, 1866, and payable to Elizn H. Fowler, the mother of 
plaintiffs. I n  that action the plaintiffs, in the prayer for relief, 
asked (1) for judgment for the amount of the note with interest and 
cost; (2)  that the defendant administrator Tornlinson be required to 
sell the land unless the judgment should be paid within a reasonable 
time; (3)  for general relief; (4) for possession of the land. The de- 
fendants in their answer in the former action admitted that the note was 
given to secure indebtedness, but insisted that it was executed as security 
for an account instead of the note sued on, and that the note was paid, 
or presumed by law to have been paid, on account'of the lapse of time. 

The defendants might have raised an issue by denying that the 
(406) deeds were in fact mortgages, and their admission of the allega- 

tion in  the complaint that the deed was executed as a mortgage, 
though to secure an account, was equivalent to a finding on an issue 
when there is a denial. The jury responded to an issue submitted in 
that case that the debt (the note for $930) had been paid, or that the 
presumption of payment had arisen by the lapse of time and had not 
been rebutted, which, in  contemplation of law, was the same thing. The 
adjudication between all of the parties in  interest that a debt has been 
paid, is the very highest evidence of a fact of payment, and the effect of 
such adjudication, whether founded upon direct proof or unrebutted 
presumption, is to discharge the lien and ordinarily to leave the mort- 
gagee under a mortgage deed, or the grantee under an absolute deed, 
executed as a security for the debt, as the holder of the naked legal 
estate compellable, in a suit brought by the mortgagor or the grantor 
(or the heirs of either, as the case may be) to formally discharge the 
lien or reconvey the land. 1 Jones on Mortgages, sees. 972 and 973; 
2 ibid., see. 1060. But the note sued on in the former action was 
executed by Thomas Osborne in 1867, and the deeds on which plaintiffs 
rely to show title in 1868, while this action was not brought till July, 
1890. 

I n  Ray v. Pearce, 84 N. C., 485, it was held that where presumption of 
payment of the debt secured by a mortgage deed arose by the lapse of 
ten years (under section 19, chapter 65, Rev. Code) from the date of 
the note or of some act, such as the last payment made upon it, shown 
in rebuttal of the presumption, the courts would presume also, as 
against the mortgagee or his assignee, that there had been a reconvey- 
ance, although the deed and bonds remained in  the possession of such 
lnortgagee or his assignee. I n  our case there had been a conclusive 
determination, at  least of the controversy, as to the payment of the debt 
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and the vharacter of the deed. I f ,  with such data, a reconvey- (407) 
ante of the legal estatc is presumed, the claim of the plaintiffs 
to recover on thc deed would bc settled, without entering up011 the 
discussion of thr  question whether the issue as to title might have becn 
adjudicated in  the former action after the record then made by leave of 
court that the plaintiffs entered a nol. pros. as to the allegation of title 
and demand for possession set forth in their complaint. The lapse 
of more than twenty years, from 1 January, 1870, to July, 1890, during 
which time it seems to be admitted that the defendants were in posses- 
sion of the$ land, would gi \c  rise to tbe presumption of an abandon- 
ment by the plaintiffs, if no other fact was co~lsidered as concluded by 
the former action except that the deed absolute upon its face was in 
reality a mortgage. The admission as to the cliaracter of the deed 
being equivalent to a finding of fact by the jury, and the debt having 
been paid before this action was brought, wc would be giving a very 
narrow construction to the statute (Rw. Code, chap. 65, sec. 19) ,  were 
we to hold that even in the absence of the plea or proof of continuous 
possession for twenty years or ten years by defendants, but in the face 
of a plea of estoppel, unclcr which they show that thc deed is a rnort- 
gage and the debt paid, that the plaintiffs could recover in a court 
where law and equity are administered upon a bare legal title which 
they, in contemplation of law, have either abandoned or hold subject 
to the demand of the defendants for a reconreyance. Supposing the 
former action to have becn brought originally only for a foreclosure of 
the mortgage, without any allegation of the unlawful withholding of 
or prayer for possession; or that the c3ntry of the r w l .  pr.os. brought 
about the same state of affairs, two questions were still involved in the 
controversy. The plaintiff could not demand his decree till hc should 
establish the facts: first, that the debt was due and owing ; second, that 
the deed was executed as a mortgage to secure its payment. Thc cxecu- 
tion of the deeds was admitted, but the debt was shown to have been, 
in legal contemplation, satisfied. The court adjudged that the note 
sued on had been paid, a ~ t d  ubon the pleadings and verdict, cer- 
tainly with the additional admission made upoil the trial  and (408) 
recited in the decree that the defendants had been i l l  possessiol~ 
since the execution of the deed, it was within the powcr of the court, 
and it was the duty of the judgc, on motiorl of the defendants therein, 
to further adjudge and declare that the land was "tlischi~rgcd from the 
operation of any lien arising from said trust." This adjudication 
being binding upon the heirs at law of both of the parties to the original 
deed, it would follow, under the priuciplc laid down in Ray 11. P e a r c ~ ,  
supra, that a reconveyance by Eliza H. Fowler, or her heirs, to Thomas 
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Osborne, or his heirs, would be presumed from the lapse of time, and 
the discharge of the lien to have been actually made. 

The presence of the personal representatives of both parties to the 
deed, in  addition to their respective heirs, did not destroy the conclu- 
sive effect of a judgmeilt as to any issue actually involved upon the 
heirs at  law of either. The joinder of an unnecessary party even would 
riot relieve the heirs from the estoppel created by the judgment, nor 
would the presence of parties, made necessary by another phase of a 
former action, impair the force of an adjudication of any question that 
should afterwards arise between parties, all of whom were, before the 
court when such adjudication was made. 

We can thus dispose of this case without recourse to the well estab- 
lished principle that the parties to an action are, as a general rule, 
concluded, not only as to issucs that were litigated, but as to matters 
that might have been determined therein. "The estoppel is not con- 
fined to the judgment, but extends to all facts involved in  it, as neces- 
sary steps or the groundwork upon which it must have been founded." 

Sedgwick & Wait, etc., sec. 508. 
(409) Where the plaintiffs in  an action pray for geueral relief, or 

even in  the abseirce of any prayer at  all, i t  is thc duty of the 
court to grant them such relief as the facts alleged in the complaint and 
proved or admitted entitle them to demand. Harr i s  v. Sneeden, 104 
N.  C., 3 6 9 ;  Knight v. Houghtaling, 85 N.  C., 17. 

Tipoil a careful scrutiny of the whole record, we think that thcre x7as 
No ERROR. 

I ~ L  I e WILL O F  ADA W. THOMAS. 

1Vill.s-Probate-E7,idenc~-Estopy~el 

1. Under the statutes now in force, The Code, secs. 2136, 2148, regulating the 
manner in  which wills shall be attested and admitted to probate, i t  is 
essential, not only that the document shall be subscribed i n  the presence 
of thc testator b y  at least two witnesses, but that  the evidence upon which 
the will is admitted to probate must show that fact. 

2. The caveators, in  a proceeding to prove the execution of a will, were not 
estopped to deny its validity by the record of a special proceeding for 
dower to the widow of testator, and to which they were not parties. 

Davrsavr~ veL ivolv tried at September Term, 1892, of DTJRHAM, 
before Whitulrw, J .  

(412) John W .  G~alr am und J u n i u s  P C L T ~ P T  f o r  caveafors. 
1.2'. W. Fu7le~ for  proyozmde?-s. 
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AVERY, J., aftcr stating the case, proceeded: The court so coustrued 
the Act of 1784 (Rer. Stat., chap. 122, sees. 1 and 6) as to allow wills 
disposing of real and personal estate to be proven in common 
form by one of the two necessary subscribing witnesses; but it (413) 
was declared essential to the sufficiency of the probate, in order 
to pass land, that the single witness examined should appear to have 
sworn that another subscribing witness, as well as himself, attested in 
the presence of the testator, or that some other witness should depose to 
the fact of siglliig in prescwci1 of the tcstator by the subscxribing witness 
I$ I~  was r~ot sworn. l j lount o. Pat ton ,  9 N.  C., 241; J e n k i r ~ s  v. , T w -  
Lins, 96 hi. C. ,  254. 

Where the probate court unclertook to set out the proof in estenso, it 
was fatally defective if the fact of signing in presence of thc testator by 
the subscribii~g witness who mas not sworn was not made to appear, but 
it was held sufficient e d e n c e  of the probate of a will in common form 
where the clerk certified that "it was proved iu open court by 11. Q., 
a subscribing witness, and recorded," upon the principle that all things 
were presumed to have been done properly, and therefore it would be 
taken for granted that the witness actually examined, testified that the 
other witness also signed in presence of the testator. I laruen u. 
Springs,  32 N.  C., 181; Mayo u. Jones, '78 N.  C., 404. The right to 
thus sct up the will in common form was said to be a temporary meas- 
ure for the protection of estates (B ther idge  v. C o r p ~ e w ,  48 N.  C., 14)) 
Randolph v. IJughes, 89 N.  C., 428, as the next of kin could still (Ie- 
mand, within a reasonablc time thereafter, that such probate be recalled, 
and that the will be proved per testes, in solemn form, which involved 
necessarily the examination of all of the subscribing witnesses who were 
living and within the jurisdiction of the court, and that the handwrit- 
ing of such as were dead or could not be brought before the court by its 
process should be proven. Ralston v. Tel fa i r ,  18 N.  C., 482; Bethell v. 
Afoore, 19 N. C., 311. Section 20, chapter 119, of Re17. Code, made it 
necessary to prove wills disposing of persoiialty as well as those devising 
real estate in same manner. Osborne v. Leak,  89 N. C., 433. 

The Codc, sec. 2136, in  so far  as it affects the sufficiency of thc (414) 
probate in the case at  bar, contains the same provision as to 
signing i n  the presence of the testator as the section of the Revisml 
Statutes construed in those cases; but section 2148 provides that written 
wills with witnesses "must be admitted to probate only on the oath of 
at least two of the subscribing witnesses, if living; but when any one or 
more of the subscribing witnesses to said will are dead, or reside out of 
the State, or are insane, or otherwise incompetent to testify, then such 
proof may be taken of the handwriting both of the testator and of the 
witness or witnesses so dead, absent, insane or incompetent, and also of 
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such other circumstances as will satisfy the clerk of the Superior Court 
of the genuineness and the due-execution of such will." The requirement 
that two witnesses should be examined was first enacted as a part of the 
Revised Code (chap. 119, sec. 15) and took effect on 1 January, 1856. 
Jenkins v. Jenlcins, supra. 

The will which gives rise to this contest purports to have been sub- 
scribed by two witnesses, both of whom had died before the filing of the 
caveat. The will also seems to have been lost or taken from the files of 
the clerk before this proceeding was instituted. When i t  was offered 
for probate, in common form, Sally F. Qooch, one of the subscribiqg 
witnesses, deposed, in  so far  as it is necessary for present purposes, to 
set forth the proof, "That she is a subscribing witness to the paper- 
writing now shown her, purporting to be the last will and testament of 
Ada W. Thomas, and that said Ada, in  the presence of this deponent, 
subscribed her name at the end of said paper-writing, and which bears 
date 5 September, 1880; that said Ada did, at the time of subscribing 
her name, declare the said paper-writing subscribed by her to be her 
last will and testament, and this deponent did thereupon subscribe her 
name as an attesting witness thereto, and at the request and in the 

presence of the said testatrix; and this deponent further says 
(415) that at  said time, when the said testatrix subscribed her name 

as aforesaid, the said Ada W. Thomas was of sound mind and 
memory, of full age to execute a will and was not under any restraint, 
to the knowledge, information or belief of this deponent. Signed by 
the deponent and sworn to before the Superior Court clerk on 4 Febru- 
ary, 1887." 

S. J. Gooch, who was not a subscribing witness, deposed as follows: 
"That J. W. Thomas, one of the subscribing witnesses to the fore- 
going will, is dead; that this affiant was well acquainted with the hand- 
writing of said J. W. Thomas, and he.verily believes that said signa- 
ture is in the handwriting of said J. W. Thomas." Signed, etc. 

This will purported to have been executed on 5 September, 1880, by 
Ada W. Thomas, and to devise and bequeath to her husband, R. W. 
Thomas, her personal property and a lot of land lying in  Durham. The 
names of Sally F. Gooch and J. W. Thomas purported to be subscribed 
as witnesses. 

I t  is manifest, therefore, that the will was not proved as the law 
in force on 4 February, 1887, and which is still operative, prescribes 
that it shall be. I t  is true that J. W. Thomas died between the date 
of subscribing as a witness and the time when the paper was offered for 
probate, and the actual signing by the testatrix and the genuineness of 
the handwriting of J. W. Thomas were proved by the said S. J. Gooch, 
but section 2136 of The Code must be construed with section 2148, just 
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a s  the correspondiiig sections of the old law (Rev. Stat., chap. 122, sees. 
1 and 6) were interpreted together. While the proof in common form 
by only one witness is not longer permitted by the amended law, the 
requirement that the will shall be subscribed in  presence of the testator 
by 'rmth, still remains expressed in the very same words that were em- 
imlied In the Act of 1874 (Rev. Stats., chap. 122, stx. 1 ;  Rev. Code, 
c11ap. 119, s c ~  1; The Code, sec. 2136) and that were construed in  
United 8 f a f e s  o. Rolunt ,  4 N. C.. 181; DlounL 11. patton, supra, a ~ ~ d  
Tarve n  r .  S p i i n g s ,  suprcr. I n  order that the proofs should be 
suffiric~lt to justify the clcrk ill recordii~g the papel. 111 thc book (416) 
of wills, a11d to make such record p ~ i r n a  f c r t i e  evidence, of its due 
aecution by the' tcstator, it was csscntial not only that S. J. Gooch 
should have deposed to the genuirier~ess of the sigiiaturc of J. W. 
Thomas, but that he or Sally F. Gooch should I t a ~ e  deposed that he 
"subscribed" in the presence of the testatrix. The probate being then 
i~~sufficiciit to justify the mt ry  of the papcr on the will book for the 
temporary protection of the estate, till some interested party should de- 
r~iantl proof in more solemn form, i t  must follow that what purported 
to be the proof and the will itself as entered 011 the book, were not com- 
petent as evidence for any purpose whatever, and the original deposi- 
tions of Sally E. aooch a d  S. J .  Gooch, if they had been found, would 
]rot have been competent evidence for tlle propounders on the trial of 
the issue of deaisavil ?)el non. The paper must be proved de  novo in 
this proceeding in compliance with the provisions of thc two sections 
already cited. The law that the clerk shall take in writing the 
1)rcscribed proofs and examinations, a ~ l d  shall, after recording them 
with t11c will, file then1 in his office. The Code, sec. 2149. The pro- 
~mundcrs failed to produce any witness who had ever seen the signature 
of .Ida Tlr. Thoriias to the original will, or the signature of either of 
thcl witnesses, and would testify to their genuine~iess. Indced, the only 
testimony offered to show the loss of thc original paper purporting to be 
a mill was that of D. C. Mangum, who last saw it ill the possession of 
the sole legatee and devisee, R. W. Thomas, who also was then dead. I t  
did not appear that search had been made among the papers of R.  W. 
Thomas for the original. ATon consid but what by due diligence it 
~n igh t  have been produced in court. 

This is not a proceeding instituted under the statute (The Code, see. 
69) to establish the corrterlts of the lost will, but an attempt to 
make probate in solemn form of a paper-writing which is (417) 
neither produced nor show11 to have been lost. Whether it could 
have been restored and established by a proceeding under that section 
or not, and even if it is intended to be admitted that a papcr in  the 
form of that recorded in the book of wills was lost, it is certain that the 
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propounders have failed both on the trial and in the attempt to prove i t  
in  common form in  1887. to adduce such evidence of its execution by 
Ada W. Thomas as would meet the mandatory requirements of the law. 
The record of the special proceeding in  which dower was allotted to 
Octavia Thomas, second wife of R. W. Thomas, and to which the caueat- 
ors were parties and answered by their guardian ad Zitem, does not 
estop caveators from contesting the validity of this will. I f  it were 
conceded that they are estopped from denying her right to dower, that 
fact would not preclude them from contesting the execution of the will, 
both for the purpose of claiming the personal property, which passed 
into the possession of R. W. Thomas as legatee of Ada W. Thomas, and 
of disputing the title of the heirs or devisees of R. W. Thomas to the 
reversion after the life-estate, as they were not parties to the proceed- 
ings, nor entitled as privies to hold caveators bound by any admission 
or adjudications made therein. 

The question whether the caveators, heirs at law of Ada W. Thomas, 
are estopped from denying the right qf Octavia Thomas to dower may 
be raised hereafter in another action; but in  this proceeding the will 
would not be admitted to probate on fatally defective proof, and made 
operative for all purposes, if it were conceded that the heirs would be 
estopped in an action for possession against the tenant of Octavia 
Thomas during her life. ., 

As there was no competent testimony offered or evidence admitted to 
prove the due execution of the paper-writing, the court very properly 
instructed the jury to respond to the issue in  the negative. 

For  the reasbni given we think there was 
N o  ERROR. 

Cited: Moody v.  Johnson, 112 N.  C., 800; R. R. v. Mining Co., 113 
N. C., 244; 1% re Lloyd, 161 N. C., 560; Watson v. Hinson, 162 
N.  C., 78. 

(418) 
L. M. HOPPER AND WIFE v. DAVID JUSTICE. 

Correction of Deeds-Code-host Records-Par01 Evidence. 

1. It is not proper to correct by parol testimony a certified copy of a deed as 
recorded by showing that the original, which was lost, had a different 
description. 

2. The Code, sec. 1266, provides for the correction of errors in registration by 
petition, and proceedings wherein interested persons and adjoining land- 
holders are made parties, and in such cases the statutory proceeding is 
exclusive. 

2 6 2  
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3. The statutory method of restoring lost records (The Code, see. 55, et  seq.) 
does not exclude parol proof of their contents, which is then the best evi- 
dence the nature of the case affords. 

4. Section 1251 of The Code, providing that the original and not a duly cer- 
tified copy of a deed is the proper evidence when there is a rule of court 
suggesting material variance between the original and the registration, 
is not applicable to this case. 

5. Without being allowed to correct, i n  the way proposed, the certified copy 
or the registration, the plaintiffs were entitled to  establish and identify 
lines and boundaries whirh would correspond with the  proposed cor- 

. rection. 

ACTION to try title to land, tried before Bynurn, J., and a jury, at 
Spring Term, 1892, of Cr,evm.mm. 

H. C. Smith f a r  plaintiffs. 
M. H. Justice for defendani. 

MACXAE, J. The proposition of plaintiffs was to prove that there is 
a mistake i n  the copy from the registration book which they offered in 
evidence as a link in  thcir chain of title, by which, instead of 170 poles, 
as i t  was in  the original, it is written 70 poles in the registration. And, 
to prove this error, they offered to show by a witness that he saw the 
original deed, and that i t  was written 170 poles. And they stated that 
they thcn expected to prove that the original deed was lost. 

Section 1266 of The Code provides for the correction of errors in 
the registration of deeds, a, procedure by petition before the clerk, the 
grantor and all persons claiming title to or having lands adjoining those 
mentioned in  the petition to have notice of said petition. 

I t  is contended that this statutory proceeding is not exclusive, and 
that the plaintiffs are entitled to proceed to have the mistake corrected 
by the means afforded them before the passage of the act in 1790, and, 
therefore, that upon the trial of this action they may show the mistake 
in the registration of their deed. But the plaintiffs acted under a mis- 
apprehension of their rights in the premises, independent of the pro- 
cedure provided them in section 1266. 

I t  is held in Mobley v. Watts, 98 N. C., 284, following a line of prece- 
dents, that parol evidence is admissible to prove the contents of lost or 
destroyed records, and that the statutory method of restoring such 
records (The Code, scc. 55, et s ~ y . )  does not have the effect to 
exclude such proof. But this was upon the principle that the (421) 
best evidence shall always be offered. Before the destruction of 
the record, the best evidence was the original or a certified copy; but the 
record having once existed and been lost, secondary evidence is permitted 
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to supply the loss. The record haring been destroyed, the secondary 
becomes the best evidence; and, as the record itself would have been 
evidence if i t  were in existence, proof of i t  is evidence after it has 
been destroyed. The case before us is essentially different. 

"Records may be identified by testimony, but their contents cannot be 
altered or meaning explained by parol." TTTade v. Odeneal, 14 N.  C., 
423; Davis v. McAlpin, 26 N. C., 140; Krw v .  Bmndon,  84 N.  C., 128. 

I n  this case the record is in existence, though the original deed is 
lost. I t  is proposed in this action for the recovery of land to alter the 
registration. This is not an action brought for that purpose; there are 
not proper parties here to such a proceeding. Section 1266 provides 
the appropriate means of obtaining relief in such cases. I n  regard to 
this action, i t  is said in  Oldham v. Bank ,  85 N.  C., 240: "The statute 
provides a remedy for every person in the registration of whose deed a 
mistake may be made, and if, notwithstanding this, the plaintiffs sub- 
mitted to loss and inconvenience without any effort to relieve them- 
selves, the consequences of their failure cannot be thrown upon othres." 

Section 1251 of The Code is not applicable to this case, that is to the 
effect that a duly certified copy of a deed may be given in evidence, 
"unless upon a rule or order of the court suggesting some material vari- 
ance from the original in such registry or other sufficient ground, such 
party shall have been previously required to produce the original." I n  
which case the copy from the registry is not permitted to be offered in 

evidence. The reception of the copy as evidence is an exception 
(422) to the rule of the best evidence, and is only allowed in the ab- 

sence of the suggestion provided for in section 1251. 
His  Honor properly informed plaintiffs that they might extend 

the line from 70 to 170 poles and change the course of the second call 
from east to west by establishing any corners or lines that would satisfy 
the jury, by a preponderance of evidence, that the proper location would 
be found by this extension of the 1ine.and changing of the course. 

This would have been permissible e ~ c n  if there had been a mistake in 
the original deed, and arises from the only exception to the rule that 
the terms of a written instrument cannot be varied by parol evidence. 
I n  questions of boundary (no natural object called for) parol evidence, 
corroborated by natural evidence of trees marked at the time, although 
not called for, is allowed to correct or explain a mistake in  the courses 
of a grant. Gmybeal  v. Powers, 76 N.  C., 66. 

No  ERROR. -4ffirmed. 

Cited: Forbes v .  Wiggins,  112 N. C., 125; W i l l i a m  v. Kerr, 113 
N. C., 310; Jones v .  Ballou, 139 N.  C., 527. 
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D. 0. DAVIS v. J. K. DUVAL, AI)MINTSTI(\'I.OR. 

The evidence showed that  the intestate of defendant was indebted to the 
plaintiff for labor and services performed, and had conveyed to him in 
consideration therefor a tract fo land; after intestate's death the heirs 
a t  law brought an action to set aside the deed, which was compromised, 
and a decree setting aside the deed was entered, but no adjudicattion in  
reference to the claim for compensation: Hi-cld. that the plaintiff was not 
estopped by the acceptance of the deed from setting up his demand, and 
that it was revived by the vacating of the deed. 

Ac-rron to recover for work and labor done by plaintiff' for (423) 
intcstate of defeudant, commenced before a justice of thc peace 
of said county, and  trie?, on appeal, hefore I l oZ  e ,  ,I , at Spring Tcrin, 
1892, of MACON. 

There was cvidciwc tending to show that Abel Buckner and his wife, 
being rnfeehled by age, requested plaintiff to conre on his placr and 
takr care of hinlself and wife in their last ycam; that plaintiff did so. 

The eharactcr of the work and services were proven in detail. 
There was evidence that Ruckrrer and his wife had made a deed to 

Davis during his lifetinlc, purporting to be for such services, and that 
Davis accepted such decd for same, and had the decd recorded after 
intestate's death, and proposed to hold land nrrtlcr said deed. 

' 

l'lairrtiff was admitted to prove, ovrr the objection of defendant, that 
the children and heirs at  law of Buckner, thc intestate, instituted an 
action ln the Superior Court of Macon County, attcr the death of said 
Buckner, against Davis and his wife, to set aside the said deed for undue 
influence, and other reasons; that defendant Duval and his wife, who . 
was one of the children and heirs at  law of said intestate, wcre two of 
plaintiffs in said suit, and Davis and wife, who was a daughter and also 
heir at law, were defendants; that before bringing this action, said 
slut was corl~p~omised and judgrncmt entered setting aside said deed. 
There was also evidence that no compensation for services was allowed 
for or mentioiled in  said adjustment and compromise; that after said 
compromise, the defcndant Duval qualified as administrator of the in- 
testate, a ~ d  is proceeding to administration of the cstate. 

The plaintiff was permitted to prore, over the objection of the de- 
fendant, that there wcre personal asscts of estate to the amount of $500 
or morc, and that there were no debts of any caollsequenct. (Dcfend- 
and rx&ptetl.) This proof was offc~ed with a view to render 
competent the tlcclaration of some of the children and heirs and (424) 
distribuiccs of Burlincr that the plaintiff's claim was just. The 
declaration of the children and heirs was not givm in evidence nor 
ronsidered by the jury. 

2 6 5  
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The defendant contended, and asked the court to charge, that the 
acceptance of the deed by the plaintiff from Buckncr while lir~ing, 
which purported to be in satisfaction of plaintiff's services, vould estop 
plaintiff from making demand by action as a creditor of the estate; (2) 
that services were not worth so much as chimed; (3)  defendal~t further 
demanded as a counterclaim a uote of plaintiff that defendant held as 
administrator of Buckner, the note being shown in evidence. 

The court charged the jury that the institution of the action and 
judgment setting aside the deed, and the defect in the will, mould re- 
vive claim of plaintiff for his services, and he would har~e a right to re- 
cover what the jury should decide they were worth; that the jury could 
irot give more than the amount demanded in the summons, $200, and 
as much less as they might decide upon (defendant excepts) ; that the 
defendant was entitled to a claim against plaintiff to amount of note. 

There was a verdict for nlaiutiff on issues submitted for $200 for 
services, and for defendant on counterclaim to the amount of note. De- 
fendant moved for new trial: 

1. For error in  permitting evidence in compromised casc abow 
snecified. 

2. Error in admitting evidence on assets and condition of estate. - 
3. For error in charge. 
Notice waived, and defendant excepts as above. 
There was judgment on the verdict for plaintiff for difference of ser- . - 

vice over counterclaim, and defendant appealed. 

J .  F. R a y  for p l a i ~ t i f .  
George A. bones, f o r  defendant. 

. CLARK, J. We have carefully considered the record in this case, as 
well as the authorities cited by defendant's counsel, and can find 

(425) no error in the rulings of his Honor. The admission of the 
evidence as to the personal assets and as to there being no debts 

of any consequence, for the purpose of rendering competent the de- 
clarations of the heirs, was harmless, as no such declarations r ~ e r e  of- 
fered or received. 

The services werc ~ n d e r e d  by the plaintiff, and it was competent 
to show by the compromise decree that they had not been paid for- 
the deed given in consideration of the same having been set aside. 
There seems to be no contention on the part of the administrator that 
there werc not sufficient assets to pay the creditors as well as the plain- 
tiff, and we can see no error of which the defendant can justly conr- 
plain. 

No  ERROR. 

Cited:  S .  c., 112 N. C., 834. 
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*W. D. SPRAGUE v. L. N. BOND 1r.1 A T . .  

Practice-Demurrer-Appeal-InL(~rlocutor~r/ M o t i o n s .  

1. A motion to strike out an answer and that the court declare a party nn- 
necessary, and a demurrer because the answer does not state facts suffi- 
cient to constitute a defense to the action are interlocutory, and prop- 
erly not appealable till final judgment. 

2. A demurrer o w  2rnm in the Supreme Court for the same cause does not 
stand upon any better ground. 

h ~ r o n -  tried before C%aves, J., at Spring Term, 1892, of CALDWELL. 
The farts arc stated in the opinion. 

N .  S i l v e r  a n d  I. T A v c r y  for p la i n t i f f  
8. J. E i w i n  f o r  defendants. 

BI~RWTTLLT,, J. This cause was bcfore the Court at  February (426) 
Term, 1891 (108 N. C., 382)) and was remanded to the Su- 
perior Court of C~~J .~WELI , ,  where at Fall Term, 1891, Mrs. Rebecca 
ISond ,\dams v a s  "allowed to come into court and make herself a party 
defendant." This was done "on motion of defendant,)' a d  the plain- 
tiff took 110 exception. Thereafter Mrs. Adams filed an answer, of which 
it is sufficient to say that the facts alleged therein, if found to be true, 
may possibly have the effect to divcrt the fund for which thc plaintiff 
is contending, from him to her. The plaintiff moved the court to strike 
ont this answer and to declare "that Mrs. Adams was not a proper or 
Ilecrssary party to this action." This motion was refused, and the 
plaintiff txccpted. H e  then demurred to that airswcr; the dcmurrc,r 
was overruled and hc excepted and appealed, and thus endeavorcd to 
bring to this Court for review all tllesc rulings. They are all interlocutory 
and ~ a n u o t  he appealed from; but all these exceptions so noted, will be 
considered, if necessary, when a final judgment has been rendered. 
This Court will not, before the final determination of an action, enter- 
tain ail appeal from an interlocutory order making additional ~ ~ a r t i e s .  
L a n e  v .  Richct~dson,  101 N. C., 181. Nor will it, before such termina- 
tion of the action, rel-iew the rulings of the Superior Court upon a mo- 
tion to strike out the allswer of a person who has been made a defend- 
ant, and to declare that such person is ]lot a necessary party to the 
cause, uidess the refusal to allow the motion prejudices a substa~~t ia l  
right of thc appellant. M e r r i l l  v. M e r r i l l ,  92 N. C., 657. 

The plaiutiff's attorneys demurred o re  ienus in this Court to the 
answer of Mrs. Adams, and mored "to strike said aywer  from the 
-- -- 

*A\ J.RY, and Cr M I ~ ,  JJ., did not sit. 



record, and that said defendant be dismissed as a party to this action." 
They state in writing the grounds for their demurrer, and say that 

"said answer does not state facts sufficient to constitute a defense 
(42'7) or counterclaim to this action," and does not show any reason 

why Mrs. Adanw should be a party. We cannot consider this 
demurrer or motion, as they only present in another form the questions 
disposed of above. 

APPEAL DISMISSED. 

Cited:  S. c., 113 K. C., 553; 8. c., 115 N. C., 530; She lby  c. R. R., 
147 hi. C., 539; Clzambers v. R. R., 172 N. C., 558; W i l l i a m s  1,. Bailey, 
177 N. C., 40. 

W. R. PENNIMAN ET AI,. v. B. J. ALEXANDER 

Promissory Note-Collateral Agreement-Conditional Acceptance. 

The maker of a promissory note, or other similar instrument, if sued by the 
payee may show as between them a collateral agreement putting the 
payment upon a contingency, and it is  competent also for a defendant 
sued as  acceptor of such insrtument to show in defense the conditions of 
his acceptance. 

,!PPEAL at Spring Term, 1892, of B~TNCOAIBE, from H o k e ,  d. 
The plaintiff complained upon and offered in evidence a paper-writ- 

ing, of which the following is a copy: 

13 October, 1890. First payment on second house ........................ $132.25 
Payment next week. 

Second payment on first house--payment in about twenty days.. 66.13 
Second payment on second house-payment in  about thirty 

days ........................................................................................ 66.12 

I authorize B. J. Alexander to pay the above amount to Penniman &- 
Co., as specified above. dsheville, N. C., 13 October, 1890. Tickets to 
be presented. 

Jonathan Mooney. Accepted, B. J. Alexander. 

(428) There was evidence by plaintiff that one W. R. Penniman, 
who waa also made party plaintiff, did furnish Jonathan Mooney, 

the drawer, an amount of brick to the value specified, and that plaintiff 
268 
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I'c~nnimarr 6r Go., havirlg claims to' collect as a g e ~ ~ t s  for W. R. P e i ~ r ~ i -  
man, were about to commcncr a11 ac~tion and claim, and attach thc 
brick, when Jonathall Moorley, the debtor, drew the aborc paper for 
the amount due for thr brick, $264.50, and same was accepted by de- 
fendant, B. J .  Alexa~rde~, and suit was not then instituted; that no part 
of claim had been paid, arrd before bringing this suit plaintiff, as agent 
for W. R. Permiman, had dernarlclrd payment on said paper of the de- 
fendant, B. J. Alexander, which was refused. The terms, "Tickets to 
be presented," on face of paper was stated to sigmfy that Jonathan 
Mooney had given tickets for the arr~ourrt of brick as they were de- 
livered, and that such tickets were to bc surrendcrctl when draft bill 
was paid. 

Defendant offered himself as a wituess, and proposed to show that 
his acceptance of paper was on condition that the drawer Mooney was 
building some houses for defendant whcrc brick werc used, and was 
building same by contract, payable in installments as work progressed; 
that said Mooney abandoned work and gave up contract before pay- 
ments were due, and he never became indebted to said Mooney, and 
that he was only to pay bill on hand acceptance in case he became 
indebted to Mootley for said amounts. This cvidence was ruled in- 
competent, and defendant cxcepted.. Defendant further insisted that 
there was no consideration for said paper moving to defendant, and 
moved the court to instruct thc jury that for this reason the plaintiff 
could not recover. This was denied, and defendant excepted. Verdict 
and judgment for plaintiff, and appeal by defendant. 

Charles  A. N o o r e  f o ~  plaintif fs.  
W .  R. T.17hitson ( b y  b r i e f )  f o ~  c l e f endud .  

BUBWELL, J. I t  catmot b~ contended that the rights of the (429) 
against the defendant are stronger than if he had give11 

them his promissory note for the sum named in the writing on which 
this action is brought, instead of acceptirlg the order as he did. I f  he 
had done so, that is, had givw to plaintiffs his promissory notc for the 
amount of the order, it would have beer1 cornpetelit for him, if sued 
011 the note by thc payees, to prove that there was a collateral agreement 
between him and them to the effect that he should not be required to 
p ~ r x e e p t  upon the happening of certain events, or that the notc was 
without corrsideration. Rruswell  v. Popc, 88 N .  C., 5 7 ;  K e r c k n e r  o. 
JlacRae, 80 N .  C., 219. A f o r t i o h  was i t  admissible for the defendant 
to show that there was a collateral agreement betwcrrl himself and 
$aintiffs when he wrote the word "accepted" 011 the order and signed 
his name thereto, for, if the writing be considered as a draft drawn by 

2 6 9  
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Mooney on defendant in  favor of plaintiffs, the legal relation of the 
parties when it had been accepted was that of indorser, maker or payee 
of a promissory note. Dan. Neg. Inst., see. 29. 

ERROR. 

Cited: Kelly v. Oliver, 113 N. C., 444 ; Penniman v. Alexander, 115 
N. C., 555; Evans v. Freeman, 142 N.  C., 65; Basnight v. Jobbing Co., 
148 N.  C., 357 ; Woodson v. Beck, 151 N. C., 149 ; Kernodle v. Williams, 
153 N.  C., 477; Alexander v. Savings Bank, 155 N. C., 127; Anderson 
v. Corporation, ib., 134; Bowser v. Tarry,  156 N.  C., 38; Martin v. 
Mask, 158 N. C., 444; Garrison v. Machine Co., 159 N.  C., 289 ; Mercan- 
tile Co. v. Parker, 163 N.  C., 178; Farrington ,o. McNeill, 174 N. C., 
421. 

JOHN PARTON ET AL. v. M. S. ALLISON. 

Assignment of Dower-Rights of Purchasers-Parties. 

1. A widow who transferred her right of dower before the same was al! 
lotted was a necessary party in  a proceeding to have the same set apart.  
Such a conveyance will be treated in  equity a s  a contract to  have i t  al- 
lotted to her and then to convey it  to the purchasers. 

2. The action of the assignees is primarily against the widow, but in the 
absence of an averment that  the lands described were all of which she 
was entitled to be endowed, the heirs and devisees are properly made 
parties, so that the whole matter may be determined'in one action. 

3. The widow's right of dower not being yet denied, there was no need of 
a n  allegation setting out when the marriage took place. 

(430) ACTION heard upon complaint and demurrer, before Bynum, J., 
at the Fall Term, 1892, of HAYWOOD. The plaintiffs claimed 

the unallotted dower of a widow uuder a deed of conveyance from her. 
The defendant resisted, among other reasons, because the plaintiffs 

could not bring their action in their own name; the right of dower being 
only a thing in action the widow was a necessary party. The court 
overruled their demurrer, and they appealed. 

T .  F. Davidson for plaintiffs. 
G. S. Ferguson (by  brief) for defendant. 

BURWELL, J. The plaintiffs once sought to obtain the relief which 
they pray for in their complaint by means of a special proceeding insti- 

270 
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tuted before the clerk of the Suprrior Court of Haywood. That pro- 
cceding came before this Court, and the demurrer filed by the defendants 
to the petition was sustained (109 N. C., 674), and i n  the opinion then 
filed this language was used: "The sale by a widow of her right af 
dower, before dower was assigned to her according to law, was an equit- 
able assignment of her right, to be enforced in  a court of equity by a 
civil actioll, and not by a special proceeding." 

1. I s  the widow, plaintiffs7 assignor, a necessary party to this action? 
We think she is. "Before the assignment of her dower a widow is not 
seized of any portion of the real estate of her husband, and cannot, 
therefore, convey any title at law to it. She can, howcver, make such 
a contract concerr~ing i t  as c'quity can and will, under proper circum- 
stances, enforce. This bill substantially is to compel the heirs to allot 
t l ~ c  dowcr, and then that the widow shall cor1vc.y the land so allotted." 
P o f t w  11. E11~rit1, 42 N. C., 152. Her conveyance of her right 
of dower, previous to an assigrment, will be treated in a court (431) 
of equity as a contract on her part to have her dower sssignrd, 
and thcn to convey what is so assigncd to her, and will be enforced 
against her. 2 Scribner Dower, sec. 37. Hmce, the cause of action set 
out in the complaint is, according to these authorities, primarily against 
the widow, and she is of course, in that view of the matter, a necessary 
party. 

2. Are the heirs at law or dcvisecs of S. P. Owell, dt~fendaut's vcndor, 
necessary parties? I f  it was alleged in the complaint that the lands 
described thereill were all the land of which the widow was entitled 
to be endowed, we might be inclined to answer this question in the nega- 
tivc. nut ,  in the absence of such avcrrnent, wcx must assume that there 
are other lands, arid such being the case, the heirs at  law must be brought 
ill, in order that, by this one action, may be conclusively settled and de- 
termined all questions concerning the dower rights of the widow, and 
the plaintiffs7 rights against her, by reason of her conveyance to them, 

' treated as a contract to convey to them such portions of mch tract as 
may be assigiled to hcr under the orders made iu this action. The Code, 
sec. 2112, declares that, in  special proceedings for assignment of dower, 
"the heirs, drvisws and other pcrsons in possession of, or claiming 
estates in the lands, shall bc parties"; and by section I89 it is enacted 
that ('when a complete dt.terrni~latior~ of thc controversy cannot be had 
without the presence of other parties, the court must cause them to be 
brought ill." When the widow and heirs at law or devisees are brought 
i t ) ,  a complete detrrmination of .this matter rjlay be had in this civil 
action, and all parties interested in the assignment of dower be con- 
cluded by the final judgmc~it or. decree which shall he rrladc. 

. 20-111 2 7 1 
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ROBERTS ff. WOODWORKING Co. 

We do not think it was necessary to allege in  the complaint when the 
marriage took place. Proof of that fact will be required if the mido~~ ' s  
right of dower is denied. And we think i t  is sufficiently alleged in the 
complaint that defendants claim under S. P. Owen. 

REVERSED. 

Cited: Drewry v. Rank,  173 W. C., 667; Thomas 7,. Cartel-et, 182 
N. C., 384, 385, 387. 

(432) 
J. H. ROBERTS v. THE P. A. DEMING WOODWORKING COMPANY 

Corporutiolz-Contract in Writing-Code-Quantum Meruit-Pleading 
-Amendment-Measures of Dafnages-Evidence. 

1. The plaintiff sued a corporation for work and labor done; the  contract 
was not "in writing under seal of the corporation or signed by some 
officer of the company duly authorized," as  required by section 683 
of The Code: field, the plaintiff was entitled to recover for the work 
already done, but could not force the defendant to continue the con- 
tract a s  to the unexecuted part. 

2. The complaint being broad enough to set out an action on the qwntu~n  
meruit. the plaintiff will not be confined to the express contract, and if 
not broad enough, the court might have allowed amendment after verdict 
making i t  so. 

3. The contract price, while not conclusive, is some evidence by which the 
value of plaintiff's services may be measured. 

ACTION tried at August Term, 1892, of BUKCOMBE, before Byntrm, J., 
for the value of work and labor done for the defendant cor~oration. 

The defendant denied the debt, and resisted payment upon the fur- 
ther ground that the contract was not in writing under seal of the 
corporation, nor signed by any authorized officer thereof, and there- 
fore void under section 683 of The Code. When the plaintiff rested his. 
case, the court intimated he could not recover on his own showing, the 
contract being above $100, was not according to the formalities pre- 
scribed by The Code, see. 683. Whereupon the plaintiff submitted to  a 
nonsuit and appealed. 

H. B. Carter for plaintiff.  
T .  H.  Cobb for defendant. 

CLARK, J. The court ruled that the plaintiff could not recover in 
any aspect of the evidence, because the contract of the defendant 

(433) company was not "in writing and under seal of the corporation, 
2 7 2 
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or s i p e d  by some officer of the company duly authorized," as 
required by The Code, sec. 683. That section and its purport was 
construed in Curtis  v. Piedmorlt Compuny ,  109 N .  C., 401. I t  is there 
hcld that it applies to executory contracts and protects corporations 
from er~forcernerrt of such unless evidenced in the manner prescribed 
by the statute. But the Court adds that it does not apply to cases where 

' the corporation has reccived and availed itself of property sold and ac- 
tually delivered to it. I n  such cases, the company can be compelled to pay 
the fair  value of such property. I n  the present case the claim is for work 
and labor done at  a specified rate. The contract not being in writing 
and signed (or sealed), as required by the statute, the plaintiff cannot 
force the defendant to continuc the contract as to the unexecuted part, 
but the plaintiff is entitled to recover a fair value for the labor already 
performed, and which the company has accepted, and of which it has 
enjoyed the benefits. 

The defendant contends, however, that this action is brought upon 
the express contract, and that no recovery can be had upon a panturn 
merui t ,  and that if this is i ~ o t  SO, still thcre was no evidence to justify 
a verdict for the value of the services. The complaint is sufficient to 
warrant a recovery, eithw upon express contract or for the value of 
the work and labor done. Sio7ce.s v. Taylor ,  104 N. C., 394, and cases 
there cited; Fulps  v. Mork, 108 N. C., 601. No amendment was neces- 
sary, but if desirable, the  court, i11 accordance with the present system 
of procedure, which, without undue neglect of form favors a trial  
upon the merits, could and should have allowed a11 amendment of the 
complaint after a verdict in favor of the plaintiff, if successful. The 
Code, sec. 273. As to the second objection raised, the contract price 
agreed upon between the authorized agent of the company and the plain- 
tiff, while not conclusive (since the express contract was perforce 
abandoned), was certainly some evidence sufficient to go to the (434) 
jury as to the value of the services. 

, The nomuit must be set aside, and the case remanded for further 
proceedings in accordance with this opinion. 

Cited: Luttrel l  11. M a ~ t i n ,  112 N.  C., 605; Curtis  v. Lumber Co., 
114 N. C., 531; Freidenwald v. Tobacco Works, 117 N.  C., 557; Wil- 
mington  v. B r y a n ,  141 N.  C., 683. 
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JOHN J. GRIFFIN ET AL. v. THE ASHEVILLE LIGHT COMPANY. 

Pleading-Verificution of Agent or Attorney-Practice-Discretion of 
Judge. 

1. The pleading of a nonresident may be verified by an agent or attorney: 
(1) when the action is upon a written instrument for the payment of 
money only, and the instrument is in  the possession of such agent or 
attorney; ( 2 )  when all the material allegations are within the personal 
knowledge of such agent or attorney. 

2. The averment of the possession of the note sued on is  allegation of 
"knowledge or grounds of belief," for, nothing else appearing, such note 
when put in  evidence, would entitle the plaintiff to  judgment. 

3. The object of the verification is, that if the defendant does not deny the 
allegations, the cause shall stand as  i f  the jury had been empaneled, and 
the allegations put in proof without denial, the purpose being to avoid 
the delay of trial upon uncontroverted points. 

4. I t  was error to refuse the plaintiffs judgment upon failure of defendants 
to put i n  a verified answer to such complaint, unless, for good cause 
shown, the defendants were entitled to a n  extension of time for answer. 

5. Such refusal was the denial of a substantial right and at once appealable 
before final judgment. 

6. Final judgment may be entered in this Court now; but since the case goes 
back it  wilI be in the discretion of the judge to allow the answer to  be 
verified. 

(435) APPEAL at August Term, 1892, of BUNCOMBE, from Bynum, J. 
The plaintiffs filed their complaint on 17 August, 1892, verified 

as appears in the record. 
1. That the defendant, The Asheville Light and Power Company, is 

a corporation duly chartered and existing under and by virtue of the 
laws of the State of North Carolina. 

2. That upon 15 December, 1891, the defendant, The Asheville Light 
and Power Company, made its promissory note in  writing, dated on 
that day, and thereby promised to pay to the order of the plaintiffs the  
sum of $271.50 two months after date. 

3. That the defendant, J. G. Martin, indorsed said note when the 
same was delivered to the plaintiffs. 

4. The said note at maturity was duly presented for payment and 
was not paid, and the same was then and there protested for non-pay- 
ment, whereby the plaintiffs were put to the cost of $2.06 protest fees. 

5. That no part of said note has ever been paid. 
Wherefore, the plaintiffs demand judgment against the defendants 

for t l e  sum of $271.50, with interest on the same from 15 February, 
1892, together with $2.06 protest fees, and the costs of this action, to 
be taxed by the clerk of the court. 

2 7 4  
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GRIFFIN 'U. LIGHT CO. 

Duff Memick, being first duly sworn, deposes and says: "That he is 
of counsel for the plaintiffs and makes this affidavit in  their behalf for 
the reason that said plaintiffs reside in Philadelphia, Pa., and there is 
not now time for this complaint to be forwarded to them for verification 
and be returned in time to be filed within the first three days of this 
term, and for the further reason that this action is founded upon a writ- 
ten instrument, money only, which said written instrument is in affiant's 
possession; 'tlrat affiant has read the foregoing complaint and knows the 
contents theri3of; that the same is trae of his own knowledge, 
except it be as to matters therein stated on information and be- (436) 
lief, and as to those matters he beliews it to be true." 

On the last day of the tenrl, and as thc c20urt was about to adjourn, 
plaintiffs rnorcd for a judgment for that the complaint was verified, 
and no answer had b t e ~ ~  filed. The defendant then f i l ~ d  thc answer 
which is in the record. Plaintiffs still insistixd that they were entitled 
to judgment in  that the answer was not verified. 

The court refused thc motion in judgment for thilt, :IS held by the 
court, the complaint was not verified according to the statute. The 
plaintiffs objected to the holding of the court, and excepted thereto, 
and appealed. 

Charlrs A. Noore for plaintifs. 
Theo .  P. Davidson and Thomas A. d o n ~ s  f o r  defendard. 

CLARK, J. Whenever the party is a no~lresidei~t of the county, the 
pleading may be verified by an agent or attorney in two cases, first, 
when the action is upon a written instrument for the payment of money 
only, and the instrument is in possession of the agent or attorney; 
second, when all the material allegations of the pleadings are within 
the personal knowledge of the agent or attorney. The Code, sec. 258; 
Rammerslaugh v. Fawior, 95 N.  C., 135. 

The affidavit here could be made by the attorney, since the party 
he represented was a nonresident, and the action was upon a written 
instrument for the payment of money only, and was i11 the possession 
of the attorney. The only question remaining is whether the verifica- 
tion is in  itself defective, though made, as we have seen, by one au- 
thorized to make it. I t  follows the statute in averring the complaint to 
be true of affiant's own knowledge, except as to matters stated on in- 
formation and belief, and those he believes to be true, and also in  setting 
out the r~onresiclence of the plaintiff, and that the action is on 
a written instrument for the payment of money and in his pos- (407) 
session, as reasons why the affidavit is not made by the party 
himself. But i t  is urged that the verification is defective in not stating, 

2 7 5 
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as required by section 258 of The Code, "the knowledge or grounds of 
his belief on the subject," and that it was not a sufficient compliance 
with this reauirement to set out that the written instrument sued on 
was in  the possession of the attorney, since that, though sufficient to 
authorize the attorney to make the verification, does not show his 
"knowledge or ground of belief on the subject." I t  seems to us that the 
objection is hypercritical. The verification -need not set out matters 
merely evidential. The object of the verification is that if'the defend- 
ant does not deny the allegations of the complaint, the cause shall stand 
as if a jury had been empaneled and the allegations in the complaint 
had been put i11 proof without denial, or admitted. The purpose is 
to avoid the expense and delay of a jury trial when there is no contro- 
verted fact to be passed upon. With the jury empaneled and the note 
described in the complaint put in  evidence, nothing else appearing, the 
plaintiff would be entitled to judgment. The averment, therefore, of 
the possession of the note sued on (no payments being indorsed thereon) 
is allegation of the ('knowledge or ground of belief" of the matters i n  the 
complaint material to be shown by the plaintiff. I t  is true there is in  
the complaint a negative allegation that no part of said note has ever 
been paid. But if any payment has been made which is not credited on 
the note, that is a matter of defense. The averment of nonpayment of 
any part is only necessary to show the amount due on theinstrument 
which is sued on. There is also an averment of the incorporation of the 
defendant company. But it has been held that this is an unneces- 
sary averment, and, if disputed, it must be raised by answer or plea. 
Sturdy v. R. R., 89 N. C., 331; Ramsey u. R. R., 91 N. C., 418; 8. v. 

Shaw, 92 N. C., 768; 8. v. Grant, 104 N. C., 908. Indeed, the 
(438) signing of the note in  affiant's possession is estoppel evidence 

of the allegation of its incorporation. Ryan v. Martin, 91 N.  C., 
464. The verification having been sufficient, i t  was error to refuse the 
plaintiff judgment because an  unverified answer was filed. The Code, 
secs. 257 and 385; Alspaugh v. Winstead, 79 N. C., 526; Alford v. Mc- 
Cormac, 90 N.  C., 151. I t  is true the court might in its discretion have 
extended the time for the. defendant to file its answer so as to give op- 
portunity, if desired, to verify i t  (The Code, sec. 274; Banks v. Manu- 
facturing Co., 108 N .  C., 282), and the exercise of this discretion is not 
reviewable (Aust in  v. Clarke, 70 N.  C., 458; Gilchrist v. Kitchin, 86 
N. C., 20; Mallard v. Patterson, 108 N.  C., 255), though such extension 
of time is a practice not to be encouraged. Dempsey v. Rhoda,  93  
N. C., 120. But in the present case that discretion was not exercised. 
Why it was not asked does not appear, unless, as is probable, the de- 
fendant could not verify a denial of plaintiff's allegations in a plain 
action on a note in his possession. 
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The refusal of a judgment by default final upon a verified complaint 
for a sum certain, there being no extension of time to file answer, was 
a dcuial of a substantial right which the plaintiff might lose if the order 
is ]lot reviewed before final judgment, and therefore an appeal lay. 
The Code, sec. 548. Indeed, final judgment might now be entered here, 
as  was done in Alspaugh v. Winstead, supra; The Codc, see. 957. 

Since, however, the case goes back, it will be in the discretion of the 
judge below to permit a vcrified answer to bc filed. The Code, see. 
274. Whether he will perrnit this should largely depend upon whethcr 
the defmdarrts can satisfy him that they h a w  :r. rn'ritorious ciefrnse, 
for i t  is unquestionably true that "a delay of justice is often a denial 
of justice." 

REVEKS~D. 

Cited: C u w a n  v. Kerchner, 117 N .  C., 265; X ~ u g e r  v. Ilanlc, 123 
N.  C., 17;  Cantwell v. Herring, 127 7 .  C., 83; Cook v. llanlc, 130 
K. C., 183; 8. c., 131 N. C., 97; l la l l  v. l la l l ,  ih., 186; Oil Go. v. 
G r o c e ~ y  Co., 136 N .  C., 356; Corpomtion Cornrr~ission u. R. R., 137 
N. C., 21 ; Carruwu!~ 1 ) .  Stami l l ,  ib., 475; Aliller u. C u d ,  162 N .  C., 3. 

(439) 
l3. W. BASS v. THE ROANOKE NAVIGATION AND WATERPOWER 

COMPANY. 

Constitutional Law-Vested Rights-Obligation of Contracts-Corpora- 
t ion-Eminent Domain-Fo~f eiture--Gran,t, Presumption of- 
Easements-License-Reverter. 

1. While the Legislature has no power to authorize the condemnation of 
private property for the use of purely private corporations, neverthe- 
less, where corporations, otherwise private, are clothed with powers and 
charged with duties which are  in their nature public, they become quasi 
public corporations, and may, with l'egislative permission, exercise the 
r ~ g h t  of eminent domain. 

2 .  The enactment of statutes regulating the manner in  which corporations 
shall equitably disch'arge' the claims of its creditors, or to subject all 
or a portion of its property to sale a t  the instance and for the benefit 
of creditors; is not in conflict with the constitutional provisions i n  
respect to vested rights or the obligation of contracts. 

3. A bare expectancy is not such a vested right as  will be protected by the 
constitutional provisions in that  respect. 

4. The purchaser of the property of the Roanoke Navigation Company (in- 
corporated under the Act of 1812), under the decree for sale made in 
pursuance of the Act of 1874-75, became vested with all the rights, 
estates and privileges belonging to said company, including the estate 
acquired either by purchase or proceedings to condemn land for the 
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purposes of the erection and maintenance of the canal contemplated 
in the act of incorporation; and none of these acquisitions were for- 
feited by the acceptance and exercise by the purchasers of the power con- 
ferred by the Act of 1885 to use the franchise for other purposes not in- 
consistent with those originally granted. 

5. The Roanoke Navigation Company, having acquired the right of way 
through the plaintiff's land, permitted her, by par01 license, to erect, in  
1852, a private bridge over the canal and which she had continuously 
used ever since, until i t  was removed by the defendant, the purchaser 
and successor of the said company, in  1890, when engaged in improving 
the property: Held, (1) that such possession did not raise a presump- 
tion of a grant to the easement to maintain the bridge; (2) that the 
right to  the fee in the condemned land did not revert t o  the original 
owner, or those claiming under him, upon the dissolution of the original 
corporation; ( 3 )  that the license could be revoked, and being revoked, the 
defendant had a right to remove it without paying compensation to the 

I owner. 

I (440) APPEAL at May Term, 1892, of HALIFAX, from Brown, J 

(446) R. 0. Burton for plaintiff. 
T .  iV. Hill and W .  H. Day for defendants. 

AVERY, J. I t  is not necessary to the decision of the questions involved 
in  this appeal to determine whether the English doctrine i11 reference 
to the grantor's right of reverter, when corporations are dissolved, pre- 
vailed in  North Carolina in any case, or whether we would follow the 
equitable rule adopted by the courts of some of the states, in the absence 
of positive and constitutional legislation bearing upon a given state of 
facts. The authorities elsewhere are conflicting, and thus far the 
question has not in all of its bearings been definitely settled by this 
Court. 2 Waterman on Cor., see. 435; Angel1 and Ames on Corp., sec. 
779; Mason v. Mining Co., 133 U. S., 50; 2 Morawitz Pr. Corp., sees. 
1031 and 1032; Bowen v. Robertson, 11 How., 478; 2 Kent Corn., pp. 
307 309; V o n  Glahn v. DeRosset, 81 N.  C., 467; E'ox v. Horah, 36 
N.  C., 358; Gooch v. McGee, 83 N. C., 59; S. v. Rives, 27 N.  C., 297; 
Hughes v. Commissioners, 107 N. C., 607. 

Leaving out of view the learned discussibn of this subject by Chief 
Justice Smi th  i n  V o n  Glahn v. DeRosset and Gooch v. McGee, supra, 
in which the suggestion was made that the older decisions presented the 
status of a corporation whose charter had been forfeited in a court of 
law as distiguished from a coprt of equity, we think that the contro- 
versy here may be made to depend upon the application of the pro- 
visions of our own statutes prescribing what disposition shall be made 
of property in  case of dissolution. 

The Roanoke Navigation Company, whose franchise and property 
are claimed by the defendant by virtue of a purchase at  a sale under 
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judicial decree, made pursuant to previous legislation, to which (447) 
we will presel~tly advert, was originally incorporated under the 
authority of the Act of 1812 (2 Rev. Stat., 236)) which was amended 
by several subsequent acts, passed respectively in 1815, 1816, 1817, 
1823 and 1832. Sections 8 allti 12 of the Act of 1812 provided that 
the real estate, whether acquired at  private sale or bg condemna- 
tion, should be "vested in  the said proprietors, their heirs and assigns 
forever, as tcnants in common in proportion to their respective shares." 
So that the original owners, either voluntarily or by the exercise of 
the right of eminent domain, if they received the full price of the fee 
would lose nothing, if the land should never revert. I n  creating such a 
quasi  public c o ~ p r a t i o n  for the purpose of opening a channel for 
commerce, the parties and juries who determined values of 'land ac- 
quired are deemed to have acted upon the idea then evidently coutrolling 
the Legislature, that a great public highway would be prepared for per- 
manent use, and that i l ~  casc one set of proprietors should forfeit their 
rights for misuser or nonuser, the law-making power of the Statc would 
see that the property necessary to subserve this importarlt e l ~ d  should 
pass to another similar public agency or be subject to the coutrol of the 
sovereign power which had authorized it to purchase and hold lands in 
fee for a particular purpose. 

The Legislature could rtot have authorized the takii~g by u private 
corporation for purely pri\ ate purposes, but such bodies politic, as com- 
panies organized to nlanage railway lines and canals for transportation 
of persons and property, though ill othcr ~ s p e c t s  private corporations, 
are like counties and towns from thrir rery nature, take and hold such 
1)roperty as is necessary for corporate purposes under a delegation of 
sovereignty by the State, and subjcct to the authority of the State "to 
provide specially how its indpbtedness shall be paid, and to subject all 
or a portion of its property, to sale under execution, or in any other 
mode at the instance of a creditor." Gooch a. AfcGee, supra; 
R. R. v. Galdwell, 39 Pa., 337; Hughes u. Comrs., supra,. . 

The exercise of the power to provide how they shall fairly and 
(445) 

equitably discharge the claims of creditors is not inhibited as disturb- 
ing vested rights, or impairing the obligation of contracts. Indeed, 
apart from such legislative control over it as illheres in  its very crea- 
tion to a public or quasi public corporation, the law-making power of 
the State has the ~ n q u ~ s t i o n c d  right to provide the means of enforcing 
existing contracts, as distinguished froin the power of imposing a nclv 
obligation, divesting a right or destroying a remedy. Hare's Con. I,., 
pp. 787 and 789; Coolcy Const. Lim. (4 Ed.), p. 469; Munn  v. Illinoi,~, 
95 U. S., 126, 130. 
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Even if the courts, in the exercise of equity jurisdiction, could not, 
before the passage of our statutes, take the property of a quasi public 
corporation in custody for the payment of its debts, the Legislature, 
according to all of our authorities, had ample power to provide what 
portion of the property necessary for corporate purposes shall be subject 
to sale, and when and how it shall be sold for that purpose. Gooch v. 
McGee, supra. The primary object in  permitting the exercise of the 
sovereign power of eminent domain was to take the land for a public 
purpose, and the condition implied in the very creation of the corpora- 
tion, was that the creator should supervise the artificial being, so far  
as to see that it, or another similar agency, should snbserve the end 
for which it was brought into existence; the power of the State being 
subject only to the limitations imposed by the constitutions, State and 
Federal. 

The power of the Legislature to pass substantive laws is limited only 
by the restrictions as to vested rights and contracts. We have seen that 
legislation providing adequate means for the enforcement of existing 
contracts is not within the constitutional inhibition as to impairing the 

obligation imposed by them. On the other hand, a bare expect- 
(449) ancy, such as that of the heir presumptive under the canons of 

descent, the devisee named i11 a last will and testament executed 
by a person still living; the claim to rights by survivorship by a joint 
tenant, where a statute has made them tenants in common, the right to a 
forfeiture of interest reserved on a contract on account of usury, is not 
(as it has been held) protected as a vested right, but may be modified 
or destroyed at the will of the lawmakers by statute. Cooley Const. 
Lim. (4 Ed.), pp. 445 and 447; Ordronaux Con. Leg., p. 601; Tiede- 
man on Lim. of P. P., pp. 348 to 350; Lawson R. & R., sec. 3867, p. 6088, 
and note. Parmolie v. Lawrence, 44 Ill., 405; Holbrook v. Finney, 4 
Mass., 567; Westowell v. Gregg, 12 N.  Y., 208; Loverer v. Lamprey, 
22 N.  H., 434; 3 A. & E., 758, 759; Minge v. Gilmour, 2 N .  C., 270. 
The law applicable in our case is, by its terms, retrbspective, and we do 
not think that the Legislature transcended the limit of its powers in 
providing for the substitution of one public agency instead of another, 
and thereby postponing the possibility of reverter, if it existed at all. 
That such contingent claim to the reversion is, at best, where admitted 
to exist, only an expectancy defeasible at the will of the State, is made 
more apparent when we recall the admitted principle that it rests with 
the soverign to insist upon the forfeiture for failure on the part of the 
corporation to comply with its charter, and if, in our case, the State 
had not moved, and should never move, in the matter, there could be 
no dissolution. R. R. v. Saunders, 48 N.  C., 126; R. R. v. Johnston, 
70 N.  C., 348; Navigation Company v. Neal, 10 N. C., 520. 
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A claim, contingent upon action by the Legislature, o~ by thc Execu- 
tive Department of the State, that may uever be rakm, would seem 
clearly so remote and uncrrtain as to fall under the denomination of an 
expectancy, subject to destruction by the power which alone could 
create the contingency, or could refrain from so doing at  its pleasure. 
Supposiug that the Act of 1831 did not apply to a strictly 
private corporatioil, whose charter had expired by its own lirnita- (450) 
tion, as declarcd in FoUc 71. Horalz, 36 N.  C., 3.58, or to a quasi 
public corporation, dissolved either for violation or by expiration of its 
charter, the Legislature had nevertheless the same power to pass the 
Acts of 1871 and 1872 (Bat. Rev., chap. 26, secs. 39 and 46), and 
Laws 1874-75, chap. 198, as to enact that which took effect twenty 
years before, but after the property of the Navigation Company had 
~ ~ e s t c d  under its charter and the laws amendatory thereof. Tbe valid- 
i ty of the last named act has been expressly acknowledged in Gooch 
I) .  NcGee, supra, and inferentially in  Attorn cy-Ger~eral o. iVavigution 
Co., 86 N. C., 408, as well as by approval of the principle in Poz v. 
Horah, supra. J t  provides that before a judgnler~t of dissolution, the . 
court may appoint a receiver and make other orders, as prescribed in 
chapter 26, sectioil 39, of Battle's Rrvisal, and that "snch s a l ~  r l ~ d  COW 

reyarm shall pass to the purchaser or purchascm at tlir sale, not only 
the works and pl~olmty of the company brtwcw thcl towns of Gaston 
a ~ d  Weldon, m d  at Weltion, as aforesaid, as they were at the tirne of 
rendering the judgment of dissolution, but also all such franchiscs, 
rights and privileges as said company or ~ o r p o ~ a t i o i ~  i~ow have by law. 
. . . The corporatioil thus created by such sale and conveyance shall 
succeed to all the rights, franchises and privileges as are now had and 
enjoyed by the Roanoke Navigation Company bctwceil the towns of 
Gaston and Weltion, arid at Wcldon." 

Under the derrce of the Court, rendcrtd i r ~  pursuance of the Act of 
1874-75, R.  T.  Arrington, %. P. Arrington, William Mahone and J. U. 
Gaineroil b(wrne purchasers. They, under the corporate name of "The 
Roanoke Navigation and Water Power Company," were clothed by 
another statute (Privatc Laws 1885, chap. 57) with'every right, etc., of 
the former company, "including the right to the use of the water of the 
Roanoke River, to be drawn through the c a r d  for navigation, manu- 
facturing or other purposes, and are vested with every- right to own, 
use and clr~joy the water power of said Roanoke Navigation Company, 
to rent or lease thc same," ctc. The State of Virginia, in the 
year 181 6, passcd an act giving to the Roanoke Navlgatioil Corn- (451) 
p:my, orgal~ieetl under the law already referred to, the cxclusivc 
right to improle the navigation of so much of the R o a ~ ~ o k e  Ri \er  and 
its branches as were situate in that state, permitti~ig individuals and 
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banks to subscribe an additional sun1 of two hundred thousand dollars 
to be applied for that purpose, and providing for the condemnation of 
land necessary for right of way, etc. By its terms, this charter mas to 
be accepted by the stockholders of the company in  order to give i t  
validity, as i t  afterwards was, and the General Assembly of North Caro- 
lina gave its formal assent by statute the next year. 2 Rev. Stat., 11. 252. 

I f  the act be considered as applicable, by virtue of the mere assent 
to. the consolidation on the conditions prescribed by a sister state, to the 
portion of the canal lying in  North Carolina, so fa r  from construing 
section 5 as a restriction upon the rights of the old company, it seems 
rather to raise the implication that it had the exclusive right to use the 
canal for waterworks- (which seems to be, sometimes at  least, synony- 
mous with milling or manufacturing purposes as used in  these old stat- 
utes) erected upon its own right of way, and to prohibit the withdrawal 
of water from the canal by everyone owning an eligible situation for 
putting up machinery in  the vicinity of its line, except with consent of 
the company, upon which the duty of entering into an agreement with 
the owner of the site on reasonable terms was required. The language 
is not at  all clear, but taking the whole context into consideration, the 
only interpretation that seems to be reasonable and consistent with the 
general purpose to permit the use of the water of the canal for mills, 
in subordination to the main object of using it as an  artery of com- 
merce is first ; that neither the company nor an individual can withdraw 
the water from the canal and convey it over the land of another land- 

owner to reach an eligible site for utilizing i t  as a power without - 

(452) the consent of such owner, but may with such consent; and that 
the duty is imposed upon the company, where it can be done with- 

out interfering with the primary business of navigation, of farming out 
at reasonable rates a sufficient supply of water to the '(situation" owner. 
I t  will be observed that the company is empo ered and directed, if it call T be ccnveniently done, to make the "canal answer both the purposes of 
navigation and the waterworks aforesaid," and to agree with the ('person 
possessing such situations" concerning the just proportion to be borne 
by each of the expense, not of cutting a single canal for boats, but mak- 
ing "canals or cuts" that would subserve the purposes both of navigation 
and such waterworks. The new company is now contending for the 
privilege of using the water itself and farming i t  out to be used for 
manufacturing, with due regard to the rights of others. 

But the action taken by our Legislature was one of the early recogni- 
tions of the right of two distinct corporations organized under the laws 
of different states to become consolidated with the assent of such states, 
and with enlarged or restricted powers and privileges lodged in the new 
company. Meyer v. Jolznson, 64 Ala., 656; 3 Wood R. F., p. 1680, 
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et s ~ q .  Though corporations are consolidated, they are still often left 
by the agreement and legislation so far  separate that each remains sub- 
ject to the laws of its own state. 1 Wood, sirpru, 13. 32. I u  such cases 
?ach charter remains in force, though tllerc may be conflicts in their 
prorisions. 1 Wood, supra, p. 573, note 5. The two may be operated 
together with enlarged powers, or with restrictions imposed as a condi- 
tion precedent to the exercise of the power to consolidate. 

TTnless the powcr is specially reserved when the charter is granted, or 
under the Corlstitution or general laws, the Legislature cannot, as a gen- 
eral rule, modify the charter so as to take away any powcr which would 
enure to the profit of, or prove a protection to, a company from loss, but 
there is no restriction upon the right of the sovereign to elllarge 
its powers or extad its privileges, except that, in doing so, it (453) 
must not infringe upon the vested rights of another. I f  there 
nas no authority given to the old company, either in terms or by neces- 
sary implication, to erect manufacturing establishments and use the 
water for runni~lg them, and others owned by landowners in the vicinity, 
the Legislature unqucstioi~ably had the power to grant de novo all of 
the privileges c~iurne~ated in section 1, chapter 57, Laws 1885, if such 
action was in conflict with no right but only with the claim of the plain- 
tiff as the devisee of one of the original grautors, to the possibility of 
wrerter, which thc Act of 1874-75 provided should not vest, if it other- 
wise would have dorw so on the dissolutiori urlder the act. The Legisla- 
tare, ill the exercise of its authority, aud in order to make the corpora- 
ti011 responsible to its creditors arid to turn over any balance to the stock- 
holders, interposed a11d destroyed any expectancy that thc plaintiff or 
her grantor might have claimed. Having parted with his property, in 
tlw most favorable view of the law, in conteinplation of the right to 
cxercise such legislative power, the plaintiff has 110 just ground for 
complaiilt. Thc, defeudallt bought on the i~iritation of the State i l l  

order to satisfy these just claims, and with the assurance of the sovw- 
cign that it would succeed to the franchises and powers of the old com- 
pany, and have the right to ask for additional privileges. 

We serx no force in the argurnel~t that the dcfcndant7s right to the land, 
c o u r q d  by the person through whom plaintiff claims, has been for- 
feited by accepting tlre neu7 cliarter, whicl~ confcrs the powcr to erect 
autl operate nm~iufacturillg establisE~nlents, and to lease water to nxn 
other mills, aud, by llonuscr, for mvigatioli. 111 falliug back up& this 
position, it is conceded, by implication, that the sale under the Act af 
1874-75, when the intention to use the water cxclusivcly as a water 
power was not as yet disclosed, was valid and passed the title to 
the property and frarlchise to the purchaser. But it is contended 
that tlw franchise has been again forfeited. The reply is, that (454) 

2 8 3 
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only the sovereign state itself can demand the forfeiture and assert its 
sight to dissolve the corporation. 3 Wood, supra, see. 497; Waterman 
on Gorp., see. 42, p. 155. * 

I t  is, perhaps, unnecessary to say that our Legislature, in providing 
by statute (The Code, see. 1849, et seq.) for the condemnation of land 
for the purpose of erecting mills thereon, classifies a corporation that 
erects mills generally as one of those private corporations which enjoys 
a prerogative franchise because of some powers or duties, which it is 
to perform for the public, and to that extent is quasi public. 1 Wood, 
supra, see. 5. I f  the sale had been authorized by the Act of 1874-75 for 
the express purpose of creating a new company, clothed ~v i th  the power 
to erect manufacturing establishments and lease water-rights to other 
mill-owners, it might be questionable whether the probable benefits to 
the coterminous landowner would not be greater than if the canal were 
still kept open for the passage of boats, which can no longer compete 
with the numerous railroads that traverse the country which the navi- 
gation company was organized to develop. 

What we have said disposes of the exception arising out of the second 
cause of action, in which the plaintiff claims possession of so much of 
the right of way, extendiilg eighty feet on each side of the center of the 
canal, as lay originally within the limits of the land of her former bus- 
band. Daniel Mason. under whom she holds as his devisee for life. There 
was no error in refusiiig to charge that the land in contro~-ersy had 
rererted. 

Having the right to clear out and enlarge the canal, the defendants 
could revoke any license given by its predecessor or its agents to erect 
a bridge such as interfered with the enjoyment of its franchise. R. R. 

v. R. R., 104 N. C., 669. The husband of the plaintiff before his 
(455) death, and the plaintiff since his death, had been using a bridge 

across the canal for about forty years, under a par01 license from 
the Roanoke Na\-igation Company, given to him. There was no evi- 
dence that the bridge was used further back than 1852; certainly, no 
testimony to show that the crossing was erected on an old-established 
way existing when the canal was constructed. The question does not 
arise as to its obligation to keep up the bridge, under the statute now 
applying to railroad companies (The' Code, see. 1710; Rev. Code, chap. 
60, see. 30)) which seems to have been first enacted in  1855. The bridge 
was directly across the stream from which the defeiidant had a 
right to remove any obstruction that interfered with widening the 
channel at  that point. The occupation and use by the plaintiff and her 
flusband for over forty years would raise no presumption of a grant- 
the condemnation of the land under the old charter being admitted. 
The Code, see. 150; R. R. v. McCaski77, 94 N.  C., 746. We think that 
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the defendant had the right to remove the bridge as a nuisance, and was 
under no legal duty to replace with another after widening the canal. 
Without specific mention, WP have discussed the exc~ptions growing out 
of the refusal to givc the proposed i~~struct ioi~s ,  and h a w  reached the 
conclusion that there was no error in such refusal, nor in  the intimation 
as to the instruction tlrat would be given. 

With great respect for the lcarned couiisrl who pressed the exceptions 
as to issues, we do not deem it necessary. to follow his argument in 
detail. I n  view of 'what we h a w  alreadv said. it seems manifest that 
the plaintiff was not deprived of the opportunity to present any view 
of the law arising out of evidence. I f  the issues tendered had been 
adopted, thr instruction proposrd to be given by his Honor would have 
been equivalent to telling the jury (and we think correctly) that in any 
view of the evidence they should respond to the first, second, fourth 
and fifth issues "No"; to the third "Nothing"; allti to the sixth 
and se~~erlth "Yes"; a r d  notifying counscl that upon such verdict (456) 
he would give judgment for the dcfcndant. 

The plaintiff was not deprived of the opportunity to present any 
view of the law arising out of the testimony, and the exception is there- 
fore urrtenable. Denmark I ? .  R. R., 107 N. C., 185; Boycr v. Teague, 
106 N.  C., 576; Bonds  v. Xmilh,  106 N .  C., 553; E m r y  v .  R. R., 102 
N. C., 209. 

Since the plaintiff was, in no view of the cvidmce, elltitled to recover 
damage, it was not material whether his Honor stated the rule for 
assessing damage correctly or. incorrectly in passing upon the testimony. 
The rejwted evidenre, if admitted, would not have given the plaintiff 
a better status i l l  court, or entitled her to a hearing on any issue arising 
on any pleadings and evidence, and there was no error from which 
plaintiff sustained any injury, if, in fact, there was error at  all. 

I f  the defendant offered the deed for the tract of land adjoining the 
land in  controversy to establish a boundary, it was probably competent 
for that purpose. But it was incun~bent on plaintiff to show, in some 
way, how the error complained of operated to his injury, and as we 
cannot see how he was prejudiced by its admission, wc conclude that, if 
an error. it too, was harmless. 

Ciked: P ipe  Co. v. Howland,  post, 632; 634; Lowe a. I farris ,  112 
N. C., 490; R a n k  v. Comrs., I16 N.  C., 380; Logan 11. R. R., ibid.,  949; 
Barcello 71. Hapgood,  118 N. C., 729; 8pr ings  v. S c o f t ,  132 N.  C., 561; 
l l o d y e s  v. Lipscomb,  133 N. C., 205; Anderson v. W i l k i n s ,  '142 N. C., 
159; R. R. v. Olive, ibid., 271; Power Co. v. N a o .  Co., 152 N. C., 492; 
8. c., 159 N. C., 397; Hurs t  v. R. R., 162 N. C., 379; l'orrence v. Char- 
lotie, 163 N. C., 565; Cross v. R. R.,, 172 N. C., 123. 
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P. D. BROADWELL v. C. B. RAY. 

Appeal-Certiorari. 

The writ of certiorari will be granted directing the trial judge to amend a 
case on appeal settled by him, when the affidavit upon which the applica- 
tion is based shows merits and negatives laches. 

MOTION by defendant in  Supreme Court for certiorari. 

S. G. R y a n  for plaintiff. 
W.  H .  Pace for defendant. 

CLARK, J. The affidavit upon which the motion for a certiorari is 
based avers omission of material evidence in the case as settled by the 
judge and the affiant's belief that the judge will make the correction in  
that respect if given an opportunity to do so. The affiant gives as his 
reason for such belief that the judge has informed his counsel that he 
had the evidence as taken down at the trial, and that he would furnish 
the same if the case is again placed before him. The affidavit negatives 
laches and avers merits. Peebles v. Rraswell, 107 N. C., 68. This com- 
plies with all the requirements of the precedents. McDaniel v. King,  
89 N.  C., 29; Porter v. R. R., 97 N. C., 63; Lowe v. Elliott,  107 N .  C., 
718; Clark's Code (2 Ed.),  pp. 549, 553. There was an exception 
below that there was no evidence sufficient t o  go to the jury, and a certi- 
orari properly lies to bring up the omitted testimony. S. v. Kennedy, 
89 N.  C., 589. 

Strictly, the rest of the record should have been filed, if obtainable, 
and the certiorari asked for to complete the record. Pit tman v. K i m -  
berly, 92 N.  C., 562. But no objection is made on that account by the 
respondent, and the motion is made at the first term. 

MOTION ALLOWED. 

Cited: S. c., 112 N. C., 192; Allen v. Mclendon, 113 N .  C., 320; 
Cameron v. Power Co., 137 N .  C., 102, 105; Slocumb v. Construction 
Co., 142 N .  C., 352. 
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(458) 
ARTHTJR A. GOVAN v. CHAUNCEY D. CUSHING 1 . : ~  Ar,. 

Ezde7rc.e-Burclen of ['roof-Faclo7-Cornmission Merchanl- 
Negligence. 

In  an action by a commission merchant doing business in Glasgow, Scotland, 
against a consignor in  North Carolina for balances alleged to be due upon 
advancements made upon consignments of lumber, the defendant denied 
the indebtedness, and further alleged that by the plaintiff's negligence 
and want of diligence the lumber was sold for less than its market value: 
Helcl. (1) the burden of proving the price for which the lumber was sold 
was on the plaintiff; ( 2 )  that while a factor is bound to act with utmost 
good faith, and exercise reasonable diligence and skill in the discharge of 
his duties to his consignor, the burden of showing that there was a lack 
of such skill and diligence and good faith was on the defendants, there 
being no circumstances in the case which raised a presumption of negli- 
gence. 

-1r.pea~ at August 'I'crrn, 18!)1, of F ~ L N ( Y I M B E ,  from ,!Llpr7 imon ,  J .  
The plaintiff is a commission rrlercha~rt rc~siding and doing business 

in the city of Glasgow, Scotland, and sued the defendants, lumber mer- 
chants, residing and doing business ill thr caounty of Bullcombe, for bal- 
mlces allcgetl to be due upoir adva~~cerlwirts inatlc upon corisigllrrle~~ts of 
lumber shipped at various dates betwc~n Jaiiuary auti May, 1889. 

The court charged the jury that, as the dt,fcildarits alleged i11 their 
answer that the plaiiitifl', by his ilc~gligence, carelessucss, mismanage- 
rrlerlt and ilratteiltion to business as a rornrnission merchant, suffered 
the defendants7 logs to be sold at a lower price than they sholild have 
brought, the buden  was upon them to satisfy thc jury that the plaintiff 
did, by his negligelice or carelessr~ess, or by his rnismarlage~rient or inat- 
telltion to busiiless as a c.onlnzission merchant, snffcr their logs to be sold 
for a lower price thau they should havc brought, a i d  that they 
lilust satisfy the Jury, by a ~)reponder.aiw of evidence. The (459) 
dcfcndant cxccptcd to this part of thcx ehargc, and insisted, that 
as it was peculiarly within the plaiirtiff7s lrnowl(.dge whether the logs 
mere or w2rc not sold :it a lower. price than t h y  should havc brought, 
the burdcn was upon them, a i d  upon the further ground that plaintiff, 
bring a comnlission merchant, it was for him to show that he used dili- 
gence in the sale of thc logs. There was no other (~x(*~ptioii. There 
was cvidence offcrcd by both partics upon the second issue. ' I ' k e r ~  I O U S  

9 1 0  exception t o  t h e  charge of t h e  court u p o n  / h e  fifth issue. The tle- 
fciltlant moved for a new trial upon thc ground that the court erred as 
aliore stated. The rriotion was denied, and defendant appealed. 

T h r  other mattrial facts are stated in the opinion of the Court. 

Ch,arles A. Moore for plaintiff .  
Thomc~~s A. Jones for clef endants. 
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MACRAE, J. I t  will be observed that the exceptions are directed to 
the charge of his Honor upon the second issue. The issue was raised 
by the fourth defense in  the answer and the reply thereto. The second 
to the ninth article of the complaint, inclusive, alleged the receipt up011 
consignment by plaintiff from defendants of numerous shipinents of 
walnut logs to sell on commission, and the advancement by plaintiff's 
agent to defendants of specified sums of money on each consignment; 
the sale of said logs by plaintiff at  the best price he could obtain; for 
sums which, after deducting freight and all proper commissions, charges 
and expenses, realized to the plaintiff specified sums, much less in each 
instance than the amounts alleged to have been advanced to defendants 
upon each consignment, and alleging an indebtedness from defendants 
to plaintiff for said sums with interest. 

The corresponding articles of the answer admitted that the defendants 
were paid the sums as set out in  the complaint, and the consignment of 

logs as alleged, but denied, for want of information sufficient to 
(460) form a belief, all other allegations in  said paragraphs. 

The eleventh article of the complaint alleged that no part of 
said amounts due by defendants to plaintiff has been paid, and the 
answer denied these allegations and averred that defendants owed plain- 
tiff nothing. I 

The issues raised upon these allegations and denials were very prop- 
erly comprehended in the one issue, No. 5 : "Are defendants indebted to 
plaintiff; and if so, in what sum?" There seems to have been no objec- 
tion to this issue, and as the charge upon i t  is not set out in the case 
and no exception stated to it, we must assume that upon this issue the 
plaintiff was required to take the burden of proof and offer the jury 
evidence in  support thereof. 

The third defense of the answer raises the third issue: "Were the logs 
of defendants obtained from them by the plaintiff by means of false, 
fraudulent and corrupt representation?" etc. There was no exception 
to the charge upon this issue. 

The fourth defense raised the second issue: "Did the plaintiff, by his 
negligence, carelessness, mismanagement and inattention to business as 
a commission merchant, suffer defendants' logs to be sold at a lower 
price than they should have brought 2" 

The defendants contend that the burden was upon the plaintiff upon 
this issue to disprove the allegation of the answer upon two grounds: 
First. Because the matter was peculiarly within the plaintiff's knowl- 
edge whether the logs were or were not sold at a lower price than they 
should have brought. 

The admitted general ~ u l e  is, that the burden of proof lies on the 
party who substantially asserts the affirmative of the issue. A11 excep- 
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tion to this mle  is, that where the subject matter of the allegation lies 
peculiarly within the knowlcdge of one of the parties, that party 
must prove it, whethcr it be of an affirmative or a negative char- 

1 acter, and even though there be a presumption of law in his (461) 
favor. Bailey's Onus Probandi, note, page 2. 

The sum for which the plaintiff sold the logs was peculiarly within 
his knowledge, but it was comprehended in the evidential facts upon 
which the response to the fifth issue hung. And upon this issue there 
can be no doubt that the burden was upon the plaintiff, and that he had 
assumed it. 

But upon the second issue the question was not what were the logs 
sold for by the plaintiff, it was did he negligently suffer them to be sold 
at a lower price than they should have brought? Given the price at 
which the plaintiff is allegcd to have sold them, was i t  peculiarly within 
his knowledge what thcy ought to have brought in  the market at Glas- 
gow? This was a matter susceptjble of easy proof; there is nothing of 
information more open to general knowledge than market prices of 
commodities in  the great commercial ports. The fact that it was at a 
distance from the defendauts could not affect the question, because corn- 
rnunication with Scotland aud the means of obtainirrg proofs by deposi- 
tion is attended with less trouble than they would be with many parts of 
the United States. 

The second ground is that "the plaiutiff, bring a commission merchant, 
it was for him to show that he used diligence in the sale of the logs." 
I t  may be granted that upon the fifth issue the burden was upon him, 
upon the allegations of the complaint, to show that he sold the logs for 
the best price he could obtain, for he would not have been entitled to a 
verdict upon that issue if he had not satisfied the jury of the truth of 
his averment. 

The rule is "that a factor is required to act with the utmost good 
faith toward his principal in the discharge of his duties." They must 
act with reasonable skill and diligence in the busiiless e~~t rus tcd  to 
them. 3 A. & E. E. I,., 330. A case very much like that which 
mc are considering is rcportcd in a note to pagc 331 of thc same (462) 
book : 

"Where an ilrnerican merchant consigned goods to a Loildorl corn- 
mission house which had a correspondent i11 America who was authorized 
to make advances upon such consignments by draft upon the London 
firm if he would be responsible for all overdrafts, and where this corre- 
spondent made advances by drafts upon this London firm to the mcr- 
chant upon the latter's agreeing to refund all sums in excess of the net 
proceeds of his consignment of goods, and where the advancements were 

289  
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so largely in excess, in a suit by the correspondent against the merchant 
to recover this excess, it was held that if the London firm performed 
their duties as factors with due care and skill, they have the right to be 
reimbursed to the full amount of their advances, and they may assert 
that right against their consignor, giving him credit for the proceeds of 
his consignment, or against their correspondent upon his undertaking 
of that liability. And the merchant may be compelled to refund to 
either of the two other parties, but he can be compelled to make but one 
satisfaction. I f  the London firm were guilty of negligence or miscon- 
duct by which their consignor sustained loss, their right, as well as the 
right of their correspondent to recover the excess of advances, is only a 
qualified one, for the consignor m a y  re ly  upon, such n,egligence as a de- 
fense to any claim that either of them could make on that ground." 

I t  is true that "if the circumstances of the case raise a presumption 
that all has not been regularly performed, whether that presumption 
arise from positive or negative evidence, then it is incumbent to prove 
the due performance of the act required." 2 ibid., 654, note. And 
"where instances of fiduciary relationship exist between plaintiff and 
defendant, the burden is frequently changed by these circumstances." 
And in case of an attorney retaining his connection with his client and 

contracting with him, the attorney is subject to the burden of 
(463) proving that no advantage has been taken of the situation of the 

latter. I b i d .  But there is no closer fiduciary relation than 
that between attorney and client. And there has been considerable 
difference of opinion as to whether a factor who retained the money 
of his principal was a fiduciary debtor within the meaning of the bank- 
rupt act. See many cases cited on each side in  3 A. & E. E. L., 339. 
There are 110 circumstances in this case which make a pr ima  facie case 
against plaintiff, and put upon him a presumption of negligence. The 
case relied upon by defendant's counsel from our own reports, L a w t o n  
c. Giles,  90 N. C., 380, was an action upon a tort for negligence in per- 
mitting sparks from the chimney of defendant's rice mill to burn plain- 
tiff's house; the burning by sparks from defendant's chimney being 
proven, it was held that the burden of proving the use of proper care 
aud diligence in exoneration devolved upon the defendants. There is  
no analogy between these two cases. 

No ERROR. 

Cited: Mitchel l  v. R. R., 124 N. C., 242; H i n k l e  v. R. R., 126 
N. C., 938; Parker c.  R. R., 138 N. C., 340; S. 7 ; .  Fal7cn~r, 182 K. C. 797. 
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T H E  ATLANTIC EXPRESS COMPANY V. THE WILMINGTON AND WEL- 
DON R. R. AND THE RICHMOND AND DANVILLE R. R. 

Raihoad Commission, Powers and Duties of ,  Under the Act to Reguluie 
Freight and Passer~ger Rules-Constitution-C~nc~~al dssembl?/- 
Court of -Recor&I'enalties-Proced~~~e. 

1. The General Assembly may, without delegating its law-making power, es- 
tablish a commission with authority to fix reasonable rates and tariffs 
for railroads, prevent unjust discriminations and exercise a reasonable 
supervision and control in other matters subject to the right of appeal to  
the courts, and the act of Assembly creating the railroad commission is 
valid and constitutional. 

2. Indictment and prosecution in the courts of ordinary jurisdiction is not 
the only remedy provided for the infraction of section 4 of the act estab- 
lishing the commission; section 5 expressly confers upon the commission 
authority to make rules and regulations to prevent such infraction. 

3. The General Assembly has power to confer judicial powers upon the com- 
mission under Article IV, section 2, of the Constitution, expressly author- 
izing the establishment of such courts inferior to the Supreme Court 'as 
the Legislature may deem proper, and under Article IV, section 12, i t  has 
power to "allot and distribute" the "jurisdiction" of such courts. 

4. An act giving authority to the commission to prescribe rules and regula- 
tions for the government of railroads, and providing that, upon failure 
of any railroad company to make full and ample recompense for the 
violation of such rules and regulations, the commission should be entitled 
to proceed in the courts, after notice, to enforce the penalties to be pre- 
scribed therein, for such violation is valid without providing in detail 
the methods of procedure. 

5. A railroad company is not compelled to furnish express facilities to 
another to conduct a n  express busines over i t s  roacl the same a s  it  pro- 
vides for itself or affords to  any other express company. Section 4 of 
the Commission Act, forbidding discrimination against any other corpo- 
ration, etc., respecting any species of traffic, is merely declaratory of the 
common law, and does not enlarge its scope. 

6. The refusal of the defendants to provide the plaintiff with the express 
facilities sought, is no violation of RuZe 8,  adopted by the commission: 
"No railroad company shall, by reason of any contract with any express 
or other company, decline or refuse to  act a s  a common carrier to trans- 
port any articles proper to be transported by the train for which it  is 
offered." 

7. Discussion by S H ~ H E R D ,  C. J., of the rights and duties of common carriers, 
and of the scope and purpose of the Commission Act, with some sugges- 
tions of defects. 

THIS PROCEEDING was hcard at April Term, 1892, of WAKE, before 
Connor, J., upon an appeal from the Railroad Commission. 
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The court rendered the judgment, which appears in the record, and 
the plaintiff excepted to said judgment and appealed to the Supreme 

Court. 
(465) The pleadings, facts found by commissioners, judgment of 

commissioners, judgment of court and plaintiff's exception con- 
stitute case on appeal. * 

The plaintiff complains and alleges : 
1. That it is a corporation duly incorporated under and by virtue of 

the laws of the State of North Carolina, passed by the General Assem- 
bly at  its Session of 1891, under the name of the Atlantic Express 
Company, by an act ratified March, 1891. 

2. That the defendants are corporations respectively, carrying on and 
conducting a general railroad business for conveying freight and passen- 
gers within and beyond the boundaries of the State of North Carolina, 
duly incorporated respectively, under the names of the Wilmington and 
Weldon R. R. and the Richmond and Danville R. R. 

3. That plaintiff, by its charter, is duly authorized and empowered to 
r6ceive for carriage and delivery all goods, chattels, wares, merchandise, 
or things of value whatsoever, and make and enter into any contract 
for the purpose of procuring the transportation and delivery of the 
same in the State of North Carolina, or any other state or territory in  
the Unitd States, as may be allowed by the lawe thereof, and to do a 
general express business. 

4. That plaintiff is duly organized under the provisions of its char- 
ter, and duly informed defendants of such organization and incorpo- 
ration, and in  pursuance to the objects of its incorporation, and for the 
transportation of such packages and articles as might be received by i t  
for such purpose, i t  duly communicated with (by written requests as 
well as by personal interviews of its agents) the defendant9 respectively, 
requesting said railroad companies to furnish it with a car or carriage 
over its line and rates of transportation, as well within as without the 
limits of the State, for the shipment of goods within the scope of its 

organization. 
(466) 5 .  That in response to such requests and appeals, said defend- 

ants respectively, unjustly and unlawfully failed and refused to 
furnish this plaintiff with any car or other facility for transporting its 
said goods, as well as rates for such transportation, and as reasons for 
such neglect and refusal, defendants respectively inform this plaintiff: 
(1) that they have no car, carriage or facility which they could place at 
the disposal of plaintiff for the purpose named; (2) that they could 
make no rates for such transportation, for that they had respectively 
granted the exclusive privilege of such carriage to the Southern Ex- 
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press Corrrpany, and that they had entered into an exclusive contract 
with such company as to the rates thereof. 

6. That said Southern Express Company is a corporation duly in- 
corporated for the purposes of a general express business of like nature 
a n d  kind in all respects, and of the same particular description of 
iraffic as the plaintiff, as it is advised and believes. 

7. That in  the manner aforesaid, the defendants respectively have 
given undue and unreasonable preference and advantage to said South- 
er11 Express Company, in the granting of the cxclusivc privileges and 
rights as aforesaid, to the unreasollable prejudice of this plaintiff, 
\\herrby it is entirely excluded and prevented from effectuating and 
carrying out the objects and intents of its charter and organization. 

Wherefore, i t  prays that this court will accord it such rrlief in the 
1)remises as in  justice and equity it may be entitled to. 

The defendant, the Richmond and Danvillc R. R.. in answer to the 
cornplaint filcd in  this proceeding, says : 

I .  I t  admits allegation No. 1. 
2. I t  admits allegation No. 2. 
3. I t  denies, upon information and belief, the allegation i n  No. 3 that 

it has power "to do a gcneral express business." 
4. This defer~dant, in answcr to allegation No. 4, admits that (467) 

it declined to "furnish a car or carriage ovcr its line, and rates of 
trai~sportation as well within as w i t h ~ u t  the limits of North Carolina, 
for shipment of goods within the scope of its organization." 

3. It  admits that it did refuse to give to plaintiff a car or carriage: 
(1) because previous to the year 1890, and before the act of the Legis- 
lature of North Carolina, chap. 320, commonly known as the Railroad 
CJommission Act, had been ratified, the dcfendant had entered into a 
contract with the Southern Express Company, whereby it gave said 
company "the exclusive right to the express busincss on its line," which 
contract, the defendant is advised and bclieves, it had the power to 
niake, and that the sanie was not in contravention of any general law 
or statute of t h e a t a t e  of North Carolina, or of any usage which might 
be recognized as having the force of law. This dcfendant is further 
adviscd and believes that the 1,wislaturc of North Carolina has not - 
attempted or intended by any subsequent statute to impair the obliga- 
tion of this solemn contract, and if i t  had so attempted, , that such 
statue or law would be in violation of the Constitution of the United 
States; (2) because i t  had no express car suitable for the business of the 
plaintiff, and in the management and control of its business, which is 
vested, subject to law, in  the defendant by its charter, it is advised and 
believes that i t  is not bound to incur the expense of purchasing said 
car. 
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6. I n  answer to allegation No. 6, this defendant says it has no knowl- 
edge nor sufficient information on which to form a belief 30 as to 
categorically answer the same, but is willing to admit that both are 
express companies with the usual powers appertaining to such com- 
panies. 

7. This defendant denies allegation No. 7 of the complaint. 
8. For further defense, this defendant says: (1) That i t  is advised 

and believes that "it performs its whole duty to the public at  large and 
to each individual when it affords the public all reasonable express 

accommodations. I f  this is done, the railroad company owes no 
(468) duty to the public as to the particular agencies it shall select for 

that purpose. The public requires the carriage, but the com- 
pany may choose its own appropriate means of carriage, always pro- 
vided they are such as to insure reasonable promptness and security." 
Express Cases, 117 U. S. Reports, pp. 24-25. This defendant avers that 
through the Southern Express Company "reasonable accommodations" 
for the carriage of express freight over its lines is afforded to the 
public and individuals. (2) This defendant further avers, that if it 
were compelled to give express privileges, such as are demanded by 
plaintiff, to all express companies, it would greatly "interfere with the 
wants of its passengers" on its passenger trains, to which express cars 
must necessarily be attached. This defendant is advised that "the 
express business on passenger trains is in a degree subordinate to the 
passenger business, and it is consequently the duty of a railroad com- 
pany in arranging for the express to see that there is as little interfer- 
ence as possible with the wants of passengers." Express Cases, p. 24. 

This defendant is further advised and believes, "that there is nothing 
in any statute of North Carolina which in  positive terms requires a rail- 
road company to carry all express companies in  the way that under som? 
circumstances they may be able to, without inconvenience to carry one 
company." Express Cases, p. 27. 

That without this positive enactment the duty does not devolve on 
this defendant to grant transportation over its lines to all express com- 
panies. 

9. ~ 6 i s  defendant is further advised that the demand of the plain- 
tiff for "a car or carriage over the lines of this defendant, as well within 
as without the limits of the State," is a matter over which this honor- 

able commission has no jurisdiction. That the State of North 
(469) Carolina has no jurisdiction, through its commission, to regulate 

interstate commerce, and has disclaimed such power in section 6 
of the Railroad Commission Act. 

10. This defendant is further advised and believes, that section 4 of 
the Railroad Commission Act does not forbid all "preference or advan- 
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tage," but only such as are "undue and unreasonable," and this defend- 
ant says that from the very nature of the plaintiff's demand it is not 
unreasonable to refuse it. Recausc, on the same grounds, any other 
express company might demand a similar "car" until the passenger 
trains would be loaded down with freight, and the train delayed. That 
after purchasing expensive cars for these companies, competition would 
become destructive to them, and the express cars would become idle, and 
the railroad company would be the loser to the value of the cars. That 
it would lead to an unseemly scramble among the various express agents 
at defendant's stations and cause delay to the trains and discord among 
the operatives and involve the railroad companies in numerous suits for 
d(,lays and injuricls. I t  would, in fact, compel the railroad companies 
to refuse to carry any express cars on its passenger trains, and thercby 
deprive the public of this valuable service. 

The demand is impracticable, and its concession would defeat the 
very object for which express companies werc chartered, and greatly in- 
convenience the public. 

The whole question is so ably discussed in all its phases by the Chief 
Justice of the Supreme Court of the TJnited States in the "Express 
Cases," that it sccrns a work of supererogation to enlargc further 
upon 'it. 

The defmdant, the Wilmington and Weldon R. R., answering the 
complaint filed herein, says : 

1. I t  admits that the allegations contained in paragraph 1 of the 
complaint are true. 

2.-It admits that the allegations c o ~ ~ t a i ~ ~ e d  i l l  paragraph 2 of (4.70) 
thr ronlplaint are true. 

3. I t  is informed and believes that the allegations contained in para- 
graph 3 of the complaint are true as therein stated, except the allegation 
that the plaintiff, by its charter, is duly authorized and empowered "to 
do a gencral express business," and therefore denies the said allcgation. 

4. The allegation contained in paragraph 4 of the complaint may or 
may not be true, but this defcntlant is not advised as to thc organiza- 
tion of said complainant company, and calls for proof thereof if this 
defendant is to be affected thereby, but this defendant denies that any 
requwt was ever madc for a car or carriage over its line by said coni- 
plainant, as stated in paragraph 4. 

5. I t  denies the allegation contained in  paragraph 5 of the coinplai~~t 
as therein stated. This defendant never  fused to transport over its 
lint any article offered by the complainant. On 22 May, 1891, the 
secretary of the complainant company wrote the followi~zg letter to the 
superinte~~dent of this defendant: 

2 9 5  



I N  T H E  SIJPREME COURT. 1111 

"We respectfully ask you to give us rates over your roads for the 
Atlantic Express Company, with messenger service privileges." 

To which this defendant, by its president, on 9 June, 1891, made the 
following reply : 

"Your communication to the general superintendent of the Wilming- 
ton and Weldon R.  R., and to the superintendent of the Petersburg I 

R. R., requesting them to give your company rates over their respective 
roads, with messenger service privileges, have both been referrd to me. 
The car space that can be given to the express business on our passenger 
trains is, of course, limited, and it is now occupied to its full limit by 
the Southern Express Company." 

Further answering the allegations of paragraph 5 of the complaint, 
this defendant says that prior to the passage of the act of the 

(471) Legislature of North Carolina, chapter 20, Laws 1891, com- . 
monly known as the "Railroad Commission Act," to wit, in the 

year 1885, i t  had entered into a contract with the Southern Express 
Company, whereby it contracted that, for the promotion of mutual and 
public interests, all manner and character of freight business, which, in 
the judgment of this defendant, can with safety be transported on its 
passenger trains, shall have acconimodation thereon, and be in the sole 
custody and direction of the said Southern Express Company, and that 
said contract is now in full force and effect, and has been ever since it 
was entered into in the year 1885. And this defendant is advised that 
said contract is lawful and of full force and effect, and not obnoxious 
or repugnant to the Constitution and laws of the State of North Caro- 
line or of the United States. 

6. I t  admits that the Southern Express Company is a corpor?ttion 
duly incorporated for the purpose of a general express business. 

7. I t  denies the allegation contained in paragraph 7 of the complaint. 
Wherefore, it prays to be hence dismissed with its reasonable 

costs, etc. 
This cause, coming on upon the pleadings, the judgment of the Rail- 

road Commission of North Carolina, and the defendants' exceptions 
thereto, and the court being of opinion that the defendants were not 
required under the common law, or under the requirements of The 
Code, secs. 1963 and 1964, or under the provisions of a law establishing 
a railroad commission, or under the rules and regulations of the com- 
mission, to furnish to the plaintiff company the facilities demanded in 
the complaint. (The other questions arising upon the pleadings and 
exceptions not being considered by the court). 

Hereupon it is ordered and decreed that the action be dismissed, and 
that the defendants recover of the plaintiffs their costs and disburse- 
ments, to be taxed by the clerk. 
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-1 copy of this order must be certified to the Railroad Com- (472) 
mission. Notice of appeal by plaintiff accepted. Ho11d fixed at  
fifty dollars. Pleadings, judgment and exceptions constitute case on 
appeal. Time given plaintiff to file bond. 

* 
0. H .  Guion  crnd W .  W .  Clark f o ~  plaintiff. 
A. JV. tJa?yvood and F. H. Zusbee  for d e f r n d a d s .  

S H E I ~ ~ R J +  C. ?T. Although we are of the ol)ii~ioii, for the 
hereinafter s t a td ,  that the particular relief asked for in this proceed- 
ing is not authorized by the provisions of what is known as the "Rail- 
road Commission Act," still we do not feel at liberty to ignore the im- 
portant question of jurisdiction suggeited in the answers of the defend- 
ants and the arguments of counsel. Tho question is a serious one. and - 
involves in a great measure the efficiency of the legislation designed for 
the "supervision" of railroad companies, and other common carriers, 
in respect to the fixing of reasonable freight allti passenger tariffs, the 
prevention of unjust discriminatior~s and prcfcrences, and the regula- 
tions of other matters pertaining to transportation within the State in 
which the public is deeply interested. That the Legislature has the 
authority to provide reasonable rules and regulations for the effectuat- 
ing of such purposes is too well settled to admit of discussion (R. R. v. 
R. R., 104 N. C., 673; R. R. v. Iowa,  94 U. S., 155; R. R. v. Bichmond,  
19 Wall., 584), and it is equally well scttlcd that in delegating such 
authority to a commission it does not transcend its constitutional powers. 
Stone v. Trust Go., 116 U. S., 307; 19 A. & E. Laws, 686, and the nurner- 
ous authorities cited in the notes. "The differerice Irwtween the power 
to pass a law and the power to adopt rules and i~gulationu to carry into 
effect a law already passed is apparent and great, and this we undrr- 
stand to bc the distinction recognized strikingly by all the courts as the 
t r w  rule i i r  ticterrninirtg whether or not in such cases a legislative 
powcr is granted. The former would be uncoristitutional, whilst (473) 
the latter would not. IL. R. v .  Smcth, 9 ,l. S: 3:. R. R. Cases, 38.5. 

A careful scrutiny of the Act of Assembly constituting a "Railroad 
Cornmission" (Laws 1891, chap. 320), fails to disclosc a purpose to con- 
fer upon that body anything in the nature of legislative power. The 
:xt, among 0 t h  things, denounces excessivcl charges, unjust discrimina- 
tions and nreferences as unlawful, and i~n-ests the conirr~ission with 
authority to "niake such just and reaso~lable rules and regulations as 
may be necessary for preventing" the s a m e t h e  reasorrablcncss and 
lcgality of such rules and regulations being reviewable by the courts. 
This power, as we have just seen, may be delegated to a commission, and 
:lily objection on that ground is therefore unteiiable 
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I t  is insisted, however, that the commission has no jurisdiction to 
entertain and pass upon complaints made in respect to the violation of 
the provisions of section 4, and perhaps other sections of said act. That 
section declares that all unjust discriminations and preferences shall be 
unlawful, and it is urged that the only remedy provided against its in- 
fraction is by indictment, to be prosecuted in a court of competent juris- 
diction. I t  is very plain to us that the contention is without fpunda- 
tion, as in section 5 the authority of the commission to make rules 
and regulations for the prevention of these very acts is expressly con- 
ferred. The subjects embraced in  section 4 are perhaps the most im- 
portant that are confided to the regulation of the commission, and 
without reference to the plain language of the act, it is hardly to be sup- 
posed that the Legislature intended to insert therein a merely penal 
provision entirely independent of and unconnected with the duties im- 
posed. upon that body. 

Neither is there any force in the argument that the Legisla- 
(474) ture cannot confer judicial powers upon the commission, as the 

Constitution (Art. IV,  see. 2) expressly authorizes the establish- 
ment of such courts inferior to the Supreme Court as the Legislature 
may deem proper; and it is to be observed that the comnlission has been 
"created and constituted a court of record" with all the "powers and 
jurisdiction of a court of general jurisdiction as to all subjects embraced 
in  the act creating" the same. Acts 1891, chap. 498. 

Whether a court, having no power to enforce its judgments, fulfills 
the definition of a court of record and of general jurisdiction, is unnec- 
essary to be considered. I t  is sufficient to say that the Legislature has 
the authority to establish courts inferior to the Supreme Court, and to 
"allot and distribute" its jurisdiction "as i t  may deem proper." Const., 
Art. IV,  sec. 12. The question, then, is simply whether the power to 
hear and determine complaints of this character has been conferred, 
and this is easily solved by a perusal of section 10 of the said act, which 
is as follows: "That if any railroad company doing business in this 
State by its agent or employees shall be guilty of a violation of the rules 
and regulations provided and prescribed by said commissioners, and if, 
after due notice of such violation given to the principal officer thereof, 
. . . . ample and full recompense for the wrong or injury done 
thereby to any person or corporation, as may be directed by said com- 
missioners, shall not be made within thirty days from the time of such 
notice, such company shall incur a penalty for each offense of not less 
than fifty dollars nor more than five thousand dollars, to be fixed by the 
judge of the court in which such action shall be tried. An action for 
the recovery of such penalties shall lie in any county of the State where 
such violation has occurred or wrong has been perpetrated, and shall 
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he in the name of the State of North Carolina. The commissioners 
shall institute such action through the Attonrey-General or Solicitor of 
the ,Judicial District in which the violation has occurred," ctc. 

I t  must bc noted that the present procceding is not an action 
instituted by the commissioners for the enforcemen t of penalties ; nor is 
it, as suggested, aa  ordinary civil action for the recovery of darn- 
ages as is prorided in section 11 of thil act. I t  is brought for (475) 
the purpose of seeking "ample  a n d  fu1/ recmnpensc" for the al- 
leged "rurong and  in jury"  done the complainant. The act looks beyond 
the mere infliction of a penalty for the violation of a rule or regulation, 
and evidently providcs for specific redress i r ~  the premises. This redress 
is to be "cliredecl b y  said tornmissioners" u p o n  due  notice to the party 
complained of, and it is difficult to understand how the proper meas- 
ure of relief can be ascertained except by examination of testimony. The 
necessary conclusion, therefore, must be that the commission has the 
authority to hear and determine all matters that arc embraced within 
that part of the said sri*tioa to which we h a w  referred. 

No summons was issued in the present procceding as in civil actions, 
but upon a con~plaint being filed the dcfcndants were notified to "satisfy 
the complaint or answer the sarrte" within thirty days. After hearing 
the tcstirnony, the commission declared in effect that the rule and regu- 
lation made pursuant to-the law had been violated, and that "ample and 
full recompcnsc7' should bc made by providing the complainant with the 
facilities merrtioned in the order. I t  is insisted that as no procedure is 
1x0~-idetl, thc comn~issioi~ has no authority to makc an order of this 
character. I t  is triw that no particular rules of practice are i re -  
scribed, but thc power to rehear and determine upon notivc is, as we 
ha\ e S ~ ~ ~ I I ,  expressly given, and all necessary means arcx provided for the 
conducting of any inquiry which i t  is the duty of the commission to 
nlake. Provisioil is made for the service of trotices, the attendance of 
witilesscs, and the punishment of contempts, a ~ l d  the rulcs of evidence 
are declarcd to  be the same as ill civil actions. I t  is also provided that 
t l~erc  may be an appcal, "as in other cases of appeal," from "all 
tlpti.sio,rs or dc lermina l iovc i  arising urdcr t l ~ c  operatio11 or ell- (476) 
forcement" of the act. We cannot hold that with all of these 
facilities ~)~*ovitlcd by law a power exyrc~ssly grantid to hear and de- 
ternlinr is to  bc del~icd bec+:~use thc partic~xlar forrn of the complaint, or 
the manner i l l  which the proceeding is to be entitled, or some other im- 
material rnatter of detail, is not particularly prcscribcd. I3csicles7 such 
details may wcxll be supplied by thc commission under the inherent power 
of every court of record to make such rulcs, 11ot inconsistent with the 
lam, as  are necessary to the exercise of tile powers conferred upon them. 
4 A. & E., 450, a rd  the cases cited. 
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I t  must be admitted, however, that in many respects the act is singu- 
larly obscure and confused. I t  bears the impress of hasty legislation, 
and seems to be composed of parts of other acts of a similar character, 
united with but little regard to order or perspicuity. I t s  amendment, 
in  many particulars, may well be considered by the law-makers. Among 
its defects we find the strange omission of any provision in section 10 as 
to the effect to be given to the determination of the commissioners, in 
an action brbught in the Superior Court for the enforcement of the 
penalties prescribed. Whether, in  the absence of an appeal, such a 
determination is conclusive, or whether it simply amounts to a prima 
facie case, are questions left in very great doubt. This, however, can- 
not affect the right to hear and determine what recompense shall be 
made to an injured party. The power is expressly conferred, and i t  is 
the duty of the commission in all proper cases to exercise it. The effect 
of such a determination, when brought before the courts, is quite an- 
other thing. We are, therefore, of the opinion that the commission 
has ample authority to entertain and pass upon complaints for a oio- 
lation of any rule or regulation respecting the matters embraced within 
section 4 of the said act. 

Having disposed of the question of jurisdiction, we will IIOT inquire 
whether the present complainant is entitled to the particular re- 

(477) lief which it seeks in  this proceeding. It must be borne in mind, 
in considering this case, that there is no complaint that the public, 

that is, the demands of persons who desire to ship express freight, are 
not fully met and supplied. The controversy is solely between the re- 
spective corporations, and the real question is not whether the defendant 
railroad companies are authorized to do an  express business for them- 
selves, nor whether they must carry express matter for the public on 
their passenger trains, in the immediate charge of some person specially 
appointed for that purpose, nor whether they shall carry express 
freight for the complainant company as they carry like freight for the 
general public, but whether it is their duty to furnish the complainant 
with facilities for doing an express business upon their roads; the same 
in all respects as those they provide for themselves or afford to any 
other express company. That this is a proper statement of the ques- 
tion is apparent from the application of the complainant and the find- 
ings of the commission. I t  distinctly appears that the complainant 
made no actual tender of any article of freight to be transported by the 
defendants, but that it demanded "rates and facilities for coreducting 
an express business over their roads in  this State," and that each of the 
defendants "should furnish it with a car or carriage over its respective 
lines, and rates of transportation as well within as without the limits 
of the State, for the shipment of goods within the scope of its organi- 
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zation." I t  is not insisted that the defendants have ever held them- 
selves out as common carriers of express companies, "that is to say, 
as common carriers of common cai~icrs" (Express Cases, 117 U. S., I), 
and the chief point to br dctcmnined is whether, in the absence of such 
a usage, thc law imposes a duty of that character upon them. I t  is 
contended that such a duty is imposed by the following provision of 
section 4 of the act constituting the commission: "That i t  shall be un- 
lawful for any common carrier, subject to the provisiom of this 
act, to make or give any undue or unreasonable preference or (478) 
advantage to any particular person, company, firm, corporation 
or locality, or m y  particular description of traffic in  any respect 
whatsoever, or to subjcbt any particular person, company, firm, corpo- 
ration or locality, or any particular description of traffic, to any undue 
or unreasonable prejudice or disadvantage in any respect whatsoevcr." 

We are of the opinion that the foregoing provision does not change 
or cnlarge the comnlon law duty which the defendants owe the com- 
plainant. That constitutional provisions, in almost the same lan- 

' guage, have been construed but as declaratory of the common law, is 
shown by various authorities. 

The constitution of Colorado declares "that all individuals, associa- 
tions, etc., shall have equal rights to have persons and property trans- 
ported over any railroad in this State, and no undue or unreasonable 
discrimination shall be made in charges or facilities for transportation 
of freight or passengers within the State." 

The constitution of Kansas provides ''that no discrimination in 
chargcs or facilities in transportation shall be made between transporta- 
tion companies and individuals, and no railroad company shall make 
any discrimination or preference in furnishing cars or motive power." 

The constitution of Arkansas provides "that all individuals and corpo- 
rations shall have equal rights to have persons and property trans- 
ported over railroads, . . . and no undue or unreasonable dis- 
crimination shall be made ill charges or facilities ill transportatoia." 

The constitution of Missouri provides "that no discrin~ination in 
charges or facilitics in transportation shall be made between transporta- 
tion companies and individuals, or in favor of either by abatement, 
drawback or otherwise, and no railroad company . . shall make any 
])reference ill furnishing cars or motive power." 
In speakilig of thcse constitutional provisions, W u i f ~ ,  C'. J . ,  (479) 

says : "These provisions in~pose 110 greater obligatiom than the 
c30mmon law would have imposed without  then^."' R. R. v. Devon, 110 
U. S., 667. This high authority settles the qnestior~ that our Railroad 
Coinmission Act does not extend the comrnon law duty; and it therefore 
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becomes material to inquire whether, at common law, the defendants 
owed the complainant the duty sought to be imposed in  this pro- 
ceeding. 

The Supreme Court of the United States, in the Express Company 
cases (supra), has answered the question. I t  declares that "in the ab- 
sence of some special statute, there is no law which requires railroads 
to furnish express facilities to all express companies which may demand 
them." I t  must be noted that these cases came from the states of Colo- 
rado, Kansas, Arkansas and Missouri; and it is i n  the light of the con; 
stitutional provisions above quoted that this and the following language 
of the chief justice is used: "The railroad companies perform their 
whole duty to the public at large and to each individual when i t  affords 
the public all reasonable express accommodation. If  this is done, the 
railroad company owes no duty to the public, as to the particular 
agencies it shall select for that purpose. The public requires the car- 
riage, but the company may choose its own appropriate means of car- 
riage, always provided they are such as to insure reasonable promptness 
and securitv." . . . "The Constitution and laws of the states in 
which the roads are situated place the companies that own and operate 
them on the footing of common carriers, but there is nothing which, 
in positive terms, requires a railroad company to carry all the express 
companies in the way that, under some circumstances, they may be able, 
without inconvenience, to carry one company. . . . I n  some of the 
states statutes have been passed which, either in express terms or by 

judicial interpretation, require railroad companies to furnish 
(480) equal facilities to all express companies (as in Maine and New 

Hampshire), but these are of comparative recent origin, and thus 
far  seem not to have been generally followed." 

I n  view of the foregoing authorities we are of the opinion that so 
much of the order of the commission as determines that "the refusal of 
the defendants to grant to the plaintiff facilities for conducting an ex- 
press business was a violation of the terms of said act," is not warranted 
bv the statute under consideration. 

The judgment of the commission, however, also declares that the de- 
fendants have violated Rule 8 of the "regulations concerning freight 
rates." The rule is as follows : 

"No railroad company shall, by reason of any contract with any ex- 
press or other company, decline or refuse to act as a common carrier to 
transport any articles proper for transportation by the train for which 
it is offered." 

We are unable to see, that in view of the facts found, there has been 
any violation of this rule. No duty is imposed by the rule upon any 
railroad company, but i t  merely prohibits the refusal to perform a duty 
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by reason of any contract with an cxpress or other company. We have 
sem that the drfendants did not owe any duty to act as a "common 
carricr of express companies." B a d  they owed such a duty we are very 
s i m  that they could not have avoided its performance because of their 
having made an exclusive contract with the Southern Express Com- 
pany. We do not think, however, that the rule applies to this case. The 
defendants have not refused to act as a common carrier, or to transport 
ally article tendered by the complainant. They have refused to afford 
i t  facilities for carrying on an express business upon their roads, and 
this we have seen they had a right to do. I n  this refusal they were not 
guilty of making any discrimination or preference within the Act of 
the Legislature. As we have seen, the Supreme Court of the United 
States has said that they are under no obligation to canby another 
company, and the mere fact that they are carrying another coin- (481) 
pany does not amount to an unjust or unreasonable prefcrence. 
I t  is thc duty of the defendants to carry cxpress matter, but they may 
carry i t  tliemselves or employ competent agencies for that purpose. 
Express Co. Cases, 29 A. & E. R. R. Cases, and the authorities cited 
iu the notos. The Supreme Court of the United States, in deciding the 
cases just referred to, stated that "Railroad companies are, by law, car- 
riers of both persons and property. Passenger trains have, from the be- 
ginning, been provided for the transportation primarily of passengers 
and their baggage. This must be done with i~asorrable promptncss, 
dispatch and comfort to the passengers. The express business on pas- 
senger trains is, in a degree, subordinate to the passenger business, 
and it is, consequcntly, the duty of a railroad c20mpany, in arranging 
for the express, to see that there is as little interference as possible with 
the wants of the passengers. This irnplirs a special understarrdiilg and 
agreement as to the amount of car space tllat will be afforded, and the 
condition on which it will be occupied. The space that can be given 
to the express bns~ncss on a passenger train is, to a certain extent, 
lirnittd. . . . I f  the general public were complaining that the 
railroad companies refused to carry cxpress mattcr themselves on their 
passenger trains, or allow it to be carried by others, diffcre~~t questions 
would be presented." The same remark is applicable if the agencies 
adopted by the railroads (in this case the Southern Express Company), 
are not affording the public sufficierlt facilities. I t  is further to be ob- 
served that the power to fix rates and tariffs for such agencies is co11- 
fcrred upon the commission by section 13 of the Act. We will also 
ohservcl that if the defendants had held themselves out as common car- 
riers of express companies, they would have been guilty, in this case, 
of disc.~iminatio~~, or the giving of a preference, alld, thcr~fore,  sub- 
ject to  the regulation of the commissio~~, had that body declared such 
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(482) discrimination or preference, under the circumstances, to hare 
been "unjust" or "unreasonable." 

In view of the facts found by the commission, and of the high au- 
thority we have cited, we are of the opinion that the defendants hare 
violated no duty imposed by the law. I f  other duties are to be imposed, 
i t  must be by further legislation, and not by the courts. "To what 
extent i t  must come, if it comes at  all from Congress, and to what ex- 
tent i t  may come from the states, are questions we do not now undertake 
to decide; but that it must come, when it does come, from some source 
of legislative power, we do not doubt. The Legislature may impose a 
duty, and when imposed it will, if necessary, be enforced by the courts; 
but unless a duty has been created, either by usage or by contract, or by 
statute, the Court cannot be called upon to give it effect." Waite, 
C .  J., 117 U. S., 1 to  34. 

The judgment below is 
AFFIRMED. 

Cited:  Muyo  v. T e l .  Co., 112 N. C., 345; Comrs. v. 2'el. Co., 113 
N. C., 220; Leavell v. Tel. Co., 116 N. C., 220; Cakdwell v. Wilson,  121 
N .  C., 472, 474; P a t e  v. R. R., 122 N. C., 880; Hendon v. R. R., 125 
N. C., 128; Corporation C'ommission, v. R. R., 127 N. C., 288; Hencler- 
son v. T r a c f i o n  Co., 132 N .  C., 787; Corporation Commission v. R. R., 
137 N. C., 15;  Industr ial  Siding Case, 140 N. C., 240; 8. v. R. R., 141 
N. C., 852; Corporation Commission v. R. R., 170 N. C., 569; Public  
Service Co. v. Power Co., 179 N. C., 40; 8. v .  D u d l ~ y ,  182 N. C., 825. 

J C. MASON v. THE RICHMOND AND DANVILLE R. R. 

Railroads-Xegligence-Injury to  Employees-Fe1low-Servanf.s- 
W a i v e r  of Injury-Waiver of Regulations. 

1. A rule of a railroad company agreed to by the plaintiff (an employee), 
may be waived or abrogated for the company by the conductor making 
an order contrary to such rule, when it was the duty of the plaintiff 
to obey such order. 

2. Theconductor is not a fellow-servant of a person employed in cougling 
cars. 

3. When acting under the order of the conductor, but contrary to a rule of 
the railroad company to which he had assented, the plaintiff was injured 
in coupling defective cars, of which defect he had no notice uptil it was 

3 0 4  



SEPTEMBER TgRM, 1892. 

too late to escape: Held,  that the court erred in  withdrawing the case 
from the jury on the ground that plaintiff, upon such facts, could not 
rceover. 

-1. Discussion by AVERY, J., of the law of negligence in injuring employees, 
and of injury by fellow-servants. 

SIIICPHI~:RI), C. J., concurring; BUKTT'ELL, J., dissenting. 

ACTION brought by plaintiff agaiilst the defendairt for damages, as is 
alleged in the coniplair~t, for personal injuries done him while in  the em- 
ployment of defendant as a brakcman, and heard before Boykin,  ,J., 
at February Term, 1891, of G u r ~ ~ o x n .  

J .  A. B c ~ w b n y e r  for. plaidi f l .  
D. Rchenck f o r  de fu i dcmf .  

AVEKY, J .  The court below hcltl that, upon the whole cvi- (487) 
dence, the plairitiff had failed to make out a p r i m a  facie case. 
The burden was upon the servant suing his employers to show, (1) that 
the machinery was defective; (2) that the defects were the proximate 
cause of the injury; (3)  that the master had knowledge, or might, by 
the exercise of ordinary care, have had knowledge of such defects. 
fiudson v. R. R., 104 N. C., 491. The question presented by the appeal, 
therefore. is whether, in ally aspect of the evidence, the plaintiff has 
relieved himself of the onus prorl~andi in~posed upon him by law. 

The first point to be considered is whether the defendant company 
was negligent in failing to provide what is known as the Janney, or some 
other improved coupler, which would obviate the necessity, under any 
circumstances, of going between the ends of cars in  order to fasten one 
to another. The general rulc is that it is not the duty of railway corn- 
parlies to furnish machinery of the very best varieties or to attach ap- 
pliances of the latest and pafest kinds, but that it is culpable to use 
cars or erigiues of any particular pattern which, on ordinary illspection, 
would show to be defective. I n  view of the changes incident to new 
inventions and discoveries, facts which would not have shown negli- 
gence a few years since, may i~ow, or in the near future, be declared 
in law ample evidence of culpable dereliction in  duty, such as involves 
liability for damages. 1 Shearman arrd R. Neg., see. 12. Rlackwell v. 
R. R., ante, 151. We thililr that the time has arrived when railroad 
companies should be required to attach such couplers, a i d  pcrhaps air 
brakes or appliances equally safe a i d  effcctivc for checking the speed 
of moving t r a i ~ ~ s  011 all passenger cws, since, as a rule, each corpora- 
tion uses for carrying passengers i i o ~ ~ e  but its own colweyances, and the 
11cw couplers hare now become so cheap, as ;onrpared to the value of 
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the lives and limbs of servants and passengers, that it is not unreason- 
able to require that they provide them on peril of answering for 

(488) any damage which might have been obviated by their use. But, 
while doubtless the day will soon come when they can be at- 

tached at  comparatively small cost to all freight cars, it might seriously 
embarrass our commerce, involving an interchange for the purpose of 
expeditious transportation of vehicles between all the roads from 
Canada to Mexico, were every carrier required not only to incur the 
expense of buying the right and readjusting all of its own cars for the 
use of the improved fastening, but also to choose between refusing to 
receive a car of another company without incurring contingent liability 
for using it, since the liability of the corporation for such defects i n  
those received from other companies is the same as for defects in its 
own. Patterson R. R. Acc. Law, 312; Miller v. R. R., 99 N. Y., 657; 
J o n e s  v. R. R., 92 N. Y., 628. 

I t  appears from the evdience, that the plaintiff was suddenly called 
upon a rery dark night to couple to the train two box cars, standing 
upon the siding at  Durham, one of which belonged to the defendant 
and another to a different company, and that when the train backed 
towards the train on the siding, he saw that the pin which he had ad- 
justed with a stick in the drawhead of the car standing on the track 
would not go down into the link of the drawhead in  the moving car, 
which he had also arranged with his stick, unless he should use his 
hand to push it down, and in this emergency he rushed in  between 
the cars, as the conductor had ordered him to do whene~rer he failed 
in  the effort to couple with a stick. After geting between the standing 
and the mo-ving car he discovered for the first time that there were no 
bumpers on either car. Bumpers are blocks of wood fastened to the 
end of a box car, above and below, and on either side of the drawhead, 
and usually protrude about eight or ten inches, so that they serve the 

double purpose of preventing drawheads from being broken by 
(489) a collision, and of protecting brakemen who may be between 

the cars. Drawheads have springs in  them and give way when 
they come into collision with each other, so that they cannot serve the 
purpose, like bumpers, of holding the cars apart. 

I n  G o t l i e b  v. R. R., 100 N. Y., 467 (where the facts were that a 
brakeman was injured in  coupling two cars belonging to another com- 
pany, the bumpers being only three inches long), the Court said: "The 
defendant was under obligation to its employees to exercise reasonable 
care and diligence in furnishing them safe and suitable implements, 
cars and machinery for the  discharge of their duties. . . . The 
defect was an obvious one, easily discoverable by the most ordinary in- 
spection, and it would sef-m to be the grosses t  n e g l i g e n c e  to put such 
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cars into any train and especially into a train consisting of cars of 
different gauge. But these two cars did not belong to the defendant. 
They belonged to other companies and came to it loaded, and it was 
drawing them over its road. . . . I t  is riot bound to take such cars 
if they are known to be defective and unsafe. Even if it is not bound 
to malie tests to discover secret defects and is not responsible for such 
defects, i t  is bound to inspect foreign cars just as it would inspect its 
own cars. . . . When cars come to it which have defects visible 
or discoverable by ordinary inspection, it must either remedy such de- 
fccts or refusc to takc such ears; so much at least is due from it to its 
employees. The employees can no more bc said to assum, the risk 
of such defects in foreign cars than in cars belonging to the company. 
. . . The defect here complained of was obvious, easily discoverable 
by the most ordinary inspection, and it seems it could have heen easily 
remedied by simply nailing or fastening additional strips of wood to the 
ends of the cars, so as to give the bumpers sufficient width to afford 
thc protection needed and intended." 

T h r  case being cxactly in point, it secrrls not ir~approl)~.iatc to (4!)0) 
reproduce the language of ,Judge Ear l  from this elahorate opi~i- 
ion, instead of discussing the same question at greater length for our- 
selves. The general rule is, that when freight cars are obviously so de- 
fectively made, whether by a failure to attach bnnlpers at all or to make 
them sufficiently long to protect a persoil standing between thc cars 
when in  motion, or in consequence of any other fault in construction, 
that the slightest indiscretion on the part of an operative rnay endanger 
his life, the company is liable for any injury resulting from such de- 
fects. R. R. v. Predericks, 71 Ill., 294; R. R. 11. Jackson, 56 Ill., 492; 
Wedgewood v. B. R., 51 Wis., 478. 

I n  Gotlieb's case, supra, it will be observed that stress was laid upon 
the fact that the want of a bumper would have been discovered by an 
ordinary inspection, aud in our case, as well as in that, the brakeman 
was suddenly called upon to pass betmecri two cars, of the condition of 
which he could not have previously informed himself. Before daylight 
on a dark morning the duty devolved upon him of attaching a car, 
which, i t  may be, was never south of Wilmington until brought by 
some freight train with which plaintiff had no connection ort the day 
before to the station where he found it. 

I n  Johnson v. R. R., 81 N. C., 453, where the injury to the plaintiff 
was caused by a defective rod which he had no reasonable opportunity 
to inspect, Chief Justice Smith,  speaking for the Court said: "Had 
the proper examination been made by the defendant, and the rod re- 
paired and strengthened, the accident would not have occurred, and 
hence i t  must be ascribed to the defendant's own dereliction of duty. 

307  
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Mason v. R. R. 

The fault lies with the company and it must bear the consequences." 
The defendant ought to have examined its own car, and, upon discover- 
ing its condition, bumpers could have been placed upon it at compara- 

tively trivial cost, and the same duty of inspection devolved 
(491) upon it when the other car was tendered to it, but upon examina- 

tion it had the option, as will appear from the authorities al- 
ready cited, of refusing to receive it at all, or of repairing it, so as to 
make it safe, after it was received. 

So, apart from the special rontract which is pleaded as a defense, 
the defendant is ~ r i m a  facie liable to answer in damages because of its 
negligence, when its officers ought to have known of the defect and to 
have remedied it, and i t  has not relieved itself of. this apparent liability 
by showing that the plaintiff knew or had opportunity to know the 
condition of the particular cars on the siding; but, on the contrary, the 
only testimony on the subject is that of plaintiff, to the effect that he 
did not see the cars till he had put himself in  danger, and then in the 
imperfect light discovered that there was no bumper on either of those 
between which he was already caught. Crutchfield v. R. R., 76 N.  C., 
322; Pleasants v. I I .  R., 95 N. C., 195; Shearman & R., secs. 92, 94, 95; 
Cooley on Torts, 561. Leaving the agreement, designated as Exhibit 
"A," out of view, if there is any testimony tending to show contributory 
negligence, there was certainly no admitted state of facts which justified 
the court i n  withdrawing the case from the jury, and holding that, in  
any aspect of the evidence, the injury was caused by the fault of the 
plaintiff. I n  Crutchfield's case, supra, i t  was expressly declared, that 
though the servant assumed the risks of accident, incident to his serv- 
ice, he did not contract to excuse the negligence of the company, unless 
he knew of the danger to which he was exposed by its want of care, or 
might by reasonable diligence have known of it, and failed to give notice 
to his employer so that the defect might be remedied. 

The case at bar is not one in which the plaintiff was injured by the 
fault of a fellow-servant, but by the negligence of the master in care- 

lessly retaining on the line and receiving from other carriers 
(492) palpably defective conveyances, the master being presumed to 

know of the danger, which could have been discovered by ordi- 
nary inspection, while the servant had no opportunity to know until i t  
was too late to avoid it. The dangerous condition of the car was not, 
as in  Pleasant's case, supra, known to both employer and employee, but 
only to the former. Where the rolling stock or machinery of a com- 
pany is so defective in its construction, that by an ordinary inspection 
the company could discover its condition, unless i t  appear that notwith- 
standing such want of care on its part the supervening negligence of the 
servant was the proximate cause of the injury complained of, the com- 
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p ~ i y  is liablc. Wrclgewood v. R. R., supru; ffuclson o. B. R., supra; 
IZ. R. v. V a l ~ n o u s ,  56 Ind., 511; Gotlieh's case, supra. Another case 
p~ecisrly i n  point is King ?I. E. R., 8 A. & E. R. R. Cases, 119, in whkh 
J7ctlgc Gresham, of the Circuit Court, held that a brakeman, in coupling 
czars, had a right to assume that they are in good anti safe condition, and 
is lrot negligent in running between cars without stopping to examine 
a l d  see whether the drawheads are properly adjustcd or not. No mom 
is it his duty to cxamiiic burnpcrs on a dark night bcfore essaying to 
caouple cars. 

The cars being palpably defective, a i d  it appearing plainly that thc 
c20rnp:zny might, by ordinary carp in inspecting them, have known their 
c~onditio~l, the defeiidant still insists that, though the plaiirtiff may not 
have been iiegligent in knowiilgly incurring risk that he might have 
aloided, still he was violating a rule of the company of which hc had 
clxpress notice when he passed betwecn the cars to adjust the coupling, 
and his want of care was thcrefore thc cause of thc illjury. The an- 
thorities which we have cited fully sustain the positiorl that, i n  the ab- 
qence of such all agreement, the company would bc deemed negligent 
a i d  the plaintiff would be held f r w  frorn blame,. I n  addition to those 
authorities, we can fortify our position more strongly still by recurring 
to the princaiple that, notwithstanding any real or supposed neg- 
l;gc~ice of at1 injured plaintiff, a railway company is liable in (493) 
damages if, but for its own want of care, the injury could have 
been avoided. Deuns v. R. R., 107 N. C., 686; ('lark 1 1 .  R. R., 109 
N. C., 430. I f ,  therefore, we were to concede that the plaintiff was 
cnlpable in exposing himself to danger, the carelessness of the defendant 
would ircverthelcss be deemed in law the proxirnate cause of the injury. 

Mr. 13eacl1, citing with approval 71 111., 294, supra, says: "But 
~vllc~i thc cars are so constructed, the bumpers being of diff ercnt heights, 
or b&g, in any respect, so made that the slightest indiscretion of the 
operative will prove fatal to him, it has bcen held that when the injury 
results from such causes the company is liable." But the case of C o d e s  
I , .  12. R., 84 N. C., 309, it would seem, is so strikingly analagous as 
upon priiiciple to be decisive of that at bar. I f ,  then, the company was 
held to be wanting in ordinary care bccause the cars provided did not 
so fit each other that the bumpers would keep them apart and prevent 
rollisions, i t  would seern, where the failure to place any bumpers at all 
or1 cars is the proxirnate cause of a collisiotl in which a brakeman is 
injured, there would be still more palpable proof of negligence. Jus t iw  
Rufin stated the fact to be, as appeared frorn the plaintiff's testimony 
on the trial, "that the brakeman was under the immediate direction 
and order of one Garrison, who was the etigineer a i ~ d  conductor of the 
defendant's freight train," and that while esecutiiig tlre order of the 
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conductor, as in our case, the brakeman "was injured in  the manner 
complained of, by a collision of two cars, which collision resulted from 
th'e fact that the cars were so constructed that their bumpers did not 
correspond or fit one another, as they should have done in order to pre- 
vent the cars coming in too close cbntact, which defect was unknown 
to plaintiff, and but for which he would not have been injured." This 
Court held that the defects in  the cars were such as to establish negli- 

gence on the part of the defendant because the defect was so 
(494) obvious as to be seen on inspection, and to make i t  incumbent 

on the company to show that-some subsequent carelessness of the 
plaintiff was the proximate cause of the injury. The statement as to 
the relations of the conductor and brakeman was much more meagre, 
it is true, than in P a t t o n  v. R. R., 96 N. C., 455, since there the su- 
perior, discharging himself the double duties of conductor and engineer, 
was expressly shown to have the power to employ and discharge the 
laborers subject to his orders. 

The question involved in all such cases is whether the subordinate 
feels constrained to obey the orders of his superior, though apparently 
obedience will be attended with peril, rather than run the risk of defying 
his authority. The fact that the conductor has the power to employ and 
discharge brakemen on his train, is but evidence to show that the brake- 
men fear to disobey his commands. The existence of such authority, in 
the very nature of things, cannot be made the invariable test of the 
servant's culpability. I f  the servant never knows or communicates 
with a higher official than the conductor, and receives every order upon 
which he&& in the line of his duty from him as a superior, as i t  is a 
matter of universal knowledge is the true state of facts on all railroads, 
is i t  not reasonable for the laborer to conclude that the conductor has 
power to waive the requirement of the rule that he has signed, and that, 
if he refuses to couple cars in accordance with his direction, and thereby 
delays the departure of a train, he may at least be reported for ineffi- 
ciency and discharged from the service of the company? I f  the servant 
acts upon a well grounded fear of losing his place, the reason of the rule 

a would be met, and he should be declared free from culpability, unless 
the plaintiff recklessly exposed himself to manifest peril, or chose to 
subject himself to danger, when another safe mode of discharging his 

duty was open to him, as in Chambers v. R.'R., 91 N. C., 475. 
(495) The elaborate opinion of Just ice  Pield in R. R. v. Ross, 112 

U. S., 377, in which he reviews the question, Who are servants 
engaged in a common employment ?-in the light of all the previous de- 
cisions in America and England-contains the clearest and most philo- 
sophical discussion of the subject to be found in any authority to which 
we have had access. He  announces the conclusion of that Court as fol- 
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lows: "A conductor, having the entire control and rnauagement of a 
railway train, occupies a very different position from the hralcemen, 
the porters and other subordinates employed. H e  is in fact, and should 
be treated as, the personal representative of the corporation, for whose 
negligence it is responsible to subordinate servants. This view of his 
relation to the corporation seems to us a reasonable and just one, and 
it will insure care in the selection of such agents, and thus give greater 
security to the servants engaged under him in  an employment requiring 
the utmost vigilance on their part and prompt and unhesitating obedi- 
ence to his orders. . . . We know from the manner in which rail- 
ways are operated, that, subject to thr  general rules and orders of the 
directors of the companies, the conductor has entire control and manage- 
ment of the train to which he is assigned." * 

"The true view," says Wharton (Law of Negligen~e, sec. 232) "is, that 
as corporations can only act through superintending officcm, the negli- 
gence of those officers, with respect to other servants, are the ~l(,gligenc~s 
of the corporation." The command of the conductor to the brakeman 
to go between the cars when hc could not couple them otherwise, was 
one to which unhesitating obedience was expected and demanded. The 
giving of such an order by the conductor ought, upon the plainest prin- 
ciples of right and justice, to be declared a waiver of the regulation by 
an officer who is the representative of the corporation. That a brake- 
man feels impelled to obey the orders of the conductor, no observant 
lwrson can drily; altd since we can take judicial notice of a re- 
lation so common and well urlderstood, it would bc a \loluntary (496) 
prcfercnce of fiction to fact wtre we to adhere to an arbitrary 
rule founded in  a supposed reason that we know does not exist. A 
brakeman docs not cor~tract to incur the risk of serving under a conduc- 
tor who will order him to disobey the regulations of the company and 
leave him to choose 011 t!he instant between observing the rules a d  
obeying his superior. 

The Supiwme Court of Georgia, in R. R. v. Delroy, 71 Ga., 406, held 
that while neither a conductor nor any other officer had a right to order 
an  employee to get on or off a moving train, and the employee was not 
bound to obey it, yet where the conductor did give the order and the 
brakeman obeyed it, the act of the conductor was the act of the corpora- 
tion, and the corporation could not escape responsibility for its own 
wrong. The Court held in that case that it was immaterial what the 
rules of the company werc, and so, in our case, where the brakeman was 
ordered to jump between cars instead of from thc top of the car, the 
same principle should prevail. 

The Supreme Court of South Carolina held, in Roatwright v. R. R., 
25 S. C., 129, that "the conductor of a train is thc representative of 
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the company and not a fellow-servant with other en~ployees operating 
the same train under his orders." That case was exactly in  point, as 
the conductor had ordered the brakeman to go between cars because of 
uneven couplers on freight cars. The same principle is decided in 
Coleman v. R. R., 25 S. C., 446. I t  has been repeatedly held that an 
engineer in charge of a train (discharging the duties usually devolving 
on a conductor in addition to managing the engine) is not a fellow-ser- 
vant of a brakeman. R. R. v. Brooks, 83 Ky., 129. The American rule, 
as distinguished from the English, is that a servant entrusted with the 
general management of the master's business, or of employees in a par- 

ticular de~artment .  or on detached service in charge of the train - 
(497) or body of laborers is not a fellow-servant of those who are em- 

ployed un'der him and subject to his orders. Augusta Factory 
v. Barnes, 72 Ga., 217; Dou~bing v. Allen,, 74 Mo., 13;  Chicago v. May, 
108 Ill., 288; Chicago v. Lundstron, 16 Neb., 254; R. R. v. Crockett, 
16 N .  W .  Rep., 921 ; Shearman & Red. Neg., see. 226. 

I t  will be conceded that though the owner and manager of a manu- 
facturing establishment should make a rule and cause every employee 
to sign it, to the effect that the employee would not pass between certain 
machines, go into an engine-room, or expose himself to any specified 
danger connected with the machinery of the mill, and would hold the " 
owner discharged in advance for any liability growing out of such ex- 
posure, yet if the manager should, in the face of the rule, order the 
servant who signed it to disobey it, and his obedience to orders should 
expose him to a danger caused by defects in the machinery that on an 
ordinary inspection would have been obvious to the master, though not 
so readily discoverable to the servant acting instantly on the order, i t  
would scarcely be contended that the superior who had made the regula- 
tion would not thus waive its observance. A corporation is usually 
governed by its directors, but they may shift ?Its responsible management 
by such a variety of orders, by-laws and regulations as to make it im- 
possible to discover a real tangible directing head. I f ,  as authority and 

, reason clearly dictate, we consider a conductor i n  charge of a train as 
representing the intangible head of the company, then his order is as 
much a waiver of the regulation as that of the owner or head of a 
mill. 

But speaking for a minority of the Court only, it seems that there 
should be but little difficulty in arriving at the same conclusion by the 
solution of another question, to wit, whether, in consideration of re- 
ceiving employment, a brakeman can by written agreement "waive the 
liability" of the company incurred by furnishing oars without 

bumpers and which cannot be coupled with a stick, in the event 

) that he shall be injured in the attempt to fasten the couplings 
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of such cars, under the command of the cortductor in charge of the train, 
with his hands instead of using his stick, as the rule of the company re- 
quires, and cvl~elt t h ~  injury is d& to the i~egligerxe of the company. 
Tt is settled as the almost universal rule in America, that though a 
common carrier of freight by contract. upon coirsideration may relieve 
itself of the full measure of responsibility as an insurer, no limitation 
can i11 that way be placed upon its liability for its own negligence. 
Smith v. R. R., 64 N. C., 235; 4 Lawson on R. R., sec. 1840; Lawson 
on Contracts of Carriers, secs. 29 to 67. 'I'he sainc rule applies to 
agreen~ents made by common carriers of passeugers purporting to re- 
strict their liability for injuries caused by t,heir own negligence. Such 
contracts are void as against the public policy of the law. 4 Lawson, 
supra, sec. 1913. This strirtgent rule of liability is said to rest upon 
the duty of the government to give unrestricted protection to the lives 
and limbs of its citizens. Lawson on Contracts, supra, secs. 212-220. 
I t  would seem that the eovernmer~t owes it to the servant of a carrier - 
to give to him the same protection of life and limb as to the passenger, 
by declaring void an agreement, iir cortsideration of being employed, to 
~~xcuse the company for rtegligrnce even when it causes death, and it has 
been so held, as far as our irtvestigatioils have extended, i l l  all of the 
courts except the Supreme Court of Georgia. R. R. v. Sprague, 44 
Ohio St., 471; R. R. 11. Prury, 29 Kan., 169; /L. R. o. Euhanlis, 48 Ark., 
460; R. 12. 0. Jones ,  2 ITead., 517; R o e s n w  u. Ilearmun, 10 Miss., 486 ; 
1 Lawson on R. R., see. 318. I t  is difficult to draw a distinction b~ 
tween contracts affecting only the safety of goods or animals, or those 
atfecting the lives and limbs of passangcrs, and those which vitally con- 
cern another largc class of human beings. I f  public policy prohibits 
the recognitiol~ of the validity of a contract limiting liability for a pay- 
ing passenger, or, as most authorities in this country maintain, even one 
riding on a free pass, upon what principle can the courts refuse to 
c ~ t e ~ ~ t l  the same protection to a class of people who are much 
lt~orc exposed to danger, and much mow liable to bc influenced (499) 
to sig~i sucll agrcrmcnt ? 

For the reasom given, we think that the court below erred in holding 
that the plaintiff could not recover. This case should have been lcft 
to the jury, and the judgment of nonsuit will be set aside and a new 
trial granted. 

R m ~ n s h ~ .  

WURWELL, J., dissents. 

S I ~ E P H P : ~ ~ ,  C. J., cwncurring. I coticur ill the collclusiort reached by 
the Court, but not on the ground that thc regulation in question was an 
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unreasonable one. I t  was not a stipulation against negligence, in the or- 
dinary sense of the term, and as long as it remained in force the defend- 
ant did not owe to the plaintiff the duty of providing bumpers for its 
cars. The essential element of negligence is a breach of duty, but, in 
order to recover, it is not enough for the plaintiff to show a simple 
breach of duty, but he must also show that the defendant owes the duty  
to him. 1 Shear. & Red. Neg., sec. 8 ;  Beach on Cont. Neg., sec. 6 ;  
E m r y  v. Navigation Co., ante, 94. 

I n  the decisions cited, where a recovery was had for negligence in not 
furnishing bumpers, there was either no regulation like that in present 
case, or such regulation had been waived. I cannot understand how 
it was the duty of the defendant to provide against an accident which 
could not possibly have happened but for a violation of its reasonable 
regulations. However negligent, then, as to others, the defendant may 
have been in not seeing that the cars were provided with bumpers, such 
negligence was not actionable by this plaintiff if his injuries mere caused 
by his disobedience of an existing regulation (known and agreed to by 

him) forbidding h i m  from going between the cars under any 
(500)  ci~cumstances for the  purpose of coupling, etc. The evidence, 

however, tended to show that there was a waiver of the regula- 
tion by the conductor in charge of the train, and, in view of the au- 
thorities cited, and the convincing reasons given in the opinion, I 
think that such a waiver was, for the purposes of this action, binding 
on the defendant. I t  is upon this ground that I concur in the dispo- 
sition made of the appeal. 

MACRAE, J., concurring in the opinion of the Chief Justice. 

Cited: 8. c., 114 N. C., 721; Russell v. Monroe, 116 N.  C., 728; 
Shadd v. R. R., ib., 970; Chesson v. Lumber Co., 118 N .  C., 66; Turner 
v.  Lumber Co., 119 N.  C., 397; Purcell v. R. R., ib., 737; Williams v.  
R. R., ib., 749; Whitsett v. R. R., 120 N. C., 560, 562; Pleasants v. 
R. R., 121 N. C., 496; Greenlee v. R. R., 122 N. C., 978; Troxler v.. 
R. R., 124 N. C., 191; Leak v. R. R., ib., 457; Means v. R. R., 126 
N. C., 429; Ward v. Odell, ib., 954, 955; Bryan v. R. R., 128 N. C., 
390; Elmore v. R. R., 131 N.  C., 579; Fleming v. R. R., 132 N. C., 
719; Elmore v. R. R., ib., 878; Lamb v. L i t m m ,  ib., 980; Hicks v. Mfg. 
Co., 138 N.  C., 335; Liles v. Lumber Go., 142 N. C., 42; Whitfield v. 
R. R., 147 N .  C., 240; Dermid v.  R. R., 148 N.  C., 194; Beal v. Fiber 
Co., 154 N. C., 155; Rogers v. Mfg. Co., 157 N. C., 486; F r y  v. R. R.,  
159 N.  C., 361, 364; Hollifield v. Tel.  Co., 172 N. C., 724. 
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IRON Co. 1). EDWARDS; HOUSER w. BEAM. 

ROAN MOUNTAIN IRON AND STEElL COMPANY v. 0. B. D. EDWARDS. 

M ~ T I O N  heard at  Spring Term, 1892, of MITCHELT,, by Bynum,  J .  
The plaintiff moved for judgment against the defendant; motion re- 

fused, the court being of opinion that the judgmcnt of the Supreme 
Court directed a new trial. To this ruling of the court the plaintiff 
excepted. The plaintiff moved to try. Defendant said he was not 
ready. The plaintiff insisted that a trial only can be had on the facts 
already agreed. The dcfcndant insisted that he was entitled to an 
additional finding as to the location of the land in  controversy, and the 
wur t  being of opinioir that that coursc3 was intimated by the Supreme 
Court, continued the cause that there might be a new trial in regard 
to that matter, and refused to give judgment, from which plaintiff ap- 
pealed. 

W .  H .  Malone for plaintiff. 
N o  counsel contra. 

PER CURIAAI: W h e u  this case was before us on ii formrr occa- (501) 
sion (110 N. C., 353), we held in effect that, npo11 the case agreed, 
the plaintiff was entitled to recovcr; but at  the ~orirlusion of the 
opinion it was stated that there should be a new trial. His Honor 
therefore was well warranted in ruling as he did. 

Upon further consideration, we think that a new trial should not have 
been ordered, but that this Court should have directed that a judgment 
i te  entered for the plaintiff in the court below. 

REVERSED. 

J. B. HOUSfiR v. P. C. BEAM. 

Trial-Argument of Gourd-Evidence.  

1. Irregularity in the manner of the introduction of testimony will not war- 
rant a new trial, unless it  appears that  the appellant was prejudiced 
thereby. 

2. I t  is  the duty of the court to stop counsel in comments which are not war- 
ranted by the evidence. 

ACTIOK to recovcr back the sum of $500, which the plaintiff alleged 
he had paid over to one Humphreys for the benefit of dcfendant Beam, 
tried ~t Spring Ternl, 1892, of GASTON, by Rynz~m, b. 
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The plaintiff was at the time acting as agent of the express company 
at Cherryville, North Carolina, and claimed that he delivered a pack- 

age of said amount to Beam for Humphrcys; a ~ d  this was denied 
(504) by defendant. 

Houser, the plaintiff, swore that he was not ill the employ of 
McGuinas when these packages were lost. That he heard of the pack- 
ages being lost, but at  the time of the loss he was not in ally way con- 
nected with McGuinas. 

Counsel for defendant Beam, in  the course of his argumeuts to the 
jury, adverted to the loss of those packages, and used this language: 
"It is not surprising that the $500 package alleged to have been given to 
Beam was lost. I t  is exactly what would have been expected in .an office 
so loosely managed as this, under the control of Honser, as we have 
positive evidence that two packages were lost while he was the agent of 
McGuinas, with which two packages Beam had nothing to do." Coun- 
sel for plaintiff here objected to this comment. There was no evidence 
that Houser was in the employ of McGuinas when the other packages 
were misplaced. Objection sustained, and counsel for Rean1 excepted. 

There was a verdict for the plaintiff. Judgment for plaintiff and 
appeal by defendant. 

G. F. Bason and C.  W .  Tillett for plaintiff. 
John Devereux, Jr., for defendants. 

(505) PER CURIAM : We have carefully examined the record in this 
case, and, while it appears that there was some irregularity in 

the introduction of testimony, we fail to see how the defendant mas in 
the least prejudiced thereby. The evidence did not warrant the corn- 
ment of counsel, and there was no error on the part of the court in 
stopping the same. 

NO ERROR. 

PETER EPLEY ET AI,. V.  JOHN EPLEY ET AL. 

Will-Partition-Executors-Tenants in C o m m o ~ P o s s e s s i o n -  
Y leadings. 

1. A will by which land is  devised to C. for life, and after her death it  is  
to be divided among children, does not authorize a sale by the executors. 

2. When a petition of tenants in common for sale of land fails t o  allege pos- 
session, objection made for the first time in the Supreme Court will be 
disregarded. 

216 
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SPECIAL P R O C E ~ I X ( :  for partition of land, hcald o11 appeal from clerk 
before Armfield, b., at Fall  Term, 1892, of B~IME .  

This action was brought by plai~ltifls as heirs at law a i d  devisecs of 
Peter Epley for a partiti011 of the lands Inrown as tllc Catharine Epley 
tract. 

That Peter Epley, Willis Epley, Jarr~es Epley and F m n i c  Morrison 
(wife of John Morrison), the plailltiffs abo\enamed, and John Epley, 
Jacob Epley and Mary Parker are tenallts in commou in fee of the tract 
of land hereinafter described, each owning an undivided one-seventh 
interest therein irr fee. 

The defcndar~ts' executors answer, and allege: 
1. That the clcrk has no jurisdiction ill this actio~r, for the rcason that 

the same involves a coilstruction of the will of thcir testator, Peter 
Epley. 

2. That the will of their said testator (sce record, pp. 23 to 29, (506) 
inclusive) authorized and empowcm them to make sale of said 
lairds, which they are proceeding to do under said will, and the plaintiffs 
are therefore not entitled to partition in this proceeding. 

His  Honor being of o p i n i o ~ ~  that thr clerk had jurisdictio~~, and that 
the will of Peter Eplcy did not authorize. a sale of said land by said 
executors, gave judgment accordingly, to which judgment and rulings 
defendant excepted, and appealed to the Supreme Court. 

8. That the petition is irmifficieilt and fails to show any right to par- 
tition by plaintiff, in  that it does not allege that any or either of them 
are in the possession of thc land which they seek to divide. 

8. tJ .  Erv in  for plainti fs .  
lsaar T .  Avery for defendants. 

SHEPHERD, C. J .  We think it very clear that the will did not author- 
ize a sale of the land by the executors. The land de~dsed is not to be 
sold to pay debts, Iegacics, costs or charges of administration, nor is it 
to be sold with perso~~a l  property, nor :we the proceeds of sale mixed with 
the personal estate. I t  was devised to Catharine for her life, and up011 
her death it was to be sold and the procecds equally divided among the 
children then living. There is 110 express authority given the executors, 
a d  none can be implied from the provisiorrs of the will. R ~ n f h a r n  1 % .  

Weltshire, 4 Mass., 44;  Foster u. Craige, 22 N. C., 209; C'ouncil a. 
A ~ e r e t t ,  95 N .  C., 131 ; Vaughan 1). Farmer, 90 N .  C., 607. I t  is true 
that the petition does not allege that the petitioners are elltitled to the 
irnmcdiate possession, but it alleges that they are tel~ants in common in 
fee. This, at nrost, is but a defectiw statement of a muse of action, and 
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in the case on appeal, signed by counsel, i t  does not appear that the 
point was insisetd upon in the court below. The motion to dis- 

(307) miss in  this Court is therefore disallowed. 
Besides, it is not like the case of Alsbrook v.  Reid, 89 N.  C., 

151, cited ,by defendant, in which it affirmatively appeared that the 
petitioners were not entitled to the possession until after the determina- 
tion of an  existing estate for life. 

AFFIRMED. 

Cited: Alexander v.  Gibbons, 118 N .  C., 804; Graves v. Barrett, 126 
N. C., 270; Broadhurst v .  Mewborn, 171 N.  C., 402. 

P. J. SINCLAIR err AL. v. THE: WESTERN NORTH CAROLINA R. R. 

Amendment-Pleadings-Retraxit-Appeal-The Code, Section 973. 

1. In an action by two tenants in common to have the value of lands required 
in construction of defendant's right of way assessed, and after the action 
had been pending for several years one of the plaintiffs entered a retraxit, 
and the court allowed the other to amend his description of land so as to 
embrace his part still the subject of suit: Held, no error. 

2. An order of amendment is not appealable. 

MOTION to amend pleadings, heard before Graves, J., at the Spring 
Term, 1892, of MCDOWELL. 

Defendant objected to court allowing amendment and appealed. 

P. J .  Sinclair and W .  H.  Malone for plaintiff. 
D. Schenck and 8'. H .  Busbee ( b y  Brief), und G. P. Bason for de- 

f endant. 

CLARK, J. I t  appears that both complaint and answer had been 
withdrawn at previous terms and amended complaint and answer filed 
without exception. Those matters are therefore not before us. Upon 
such amended complaint and answer (as the pleadings had stood since 

1883), this was an action by two tenants in  common praying 
(508) the appointment of commissioners to assess and value the lands 

required by the defendant for the right of way. L4t Spring Term, 
1892, one of the plaintiffs entered, without exception, a retraxit which 
specified that i t  was in no way to affect the rights of the other plaintiff. 
Thereupon the court permitted the remaining plaintiff to amend by let- 
ting the suit stand in the name of such plaintiff alone, also by reducing 
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the description of the land (which it seems had been divided between 
the two original plaintiffs) to the land claimed by the remaining plain- 
tiff, and omitting some recitals as to prior proceedings, which the mo- 
tion allt~ged had been inserted in thc complaint by mistake, as such prior 
proceedings had 110 reference to this tract. After hearing argur&t, 
the court allowed the amendment upon paymcmt of costs by the plain- 
tiff. The defendant excepted and appealed. 

The amendment restricting the description of the lard to that claimed 
by the plaintiff renlainir~g in the action, was emiuently proper after 
the retraxit of the other plaintiff. The entry of the retraxit was of 
itself an amendment as to parties, and had not been excepted to. The 
omission of th r  reference i n  the cornplaint to other proceedings at  
another time before the court, could not prejudice the defendant. Thesc 
amendments did not change tht1 nature of the action, and hence were 
within the discretion of the trial court, and not reviewable. The Code, 
sec. 273, and the numerous cascs citcd under that section i r ~  Clark's 
Code. 

Besidcs, t l ~ e  leave to amend, if it had been reviewable, "neither termi- 
nated the action nor deprived the appellant of a n y  substantial right 
which lze might lose if the order was not reviewed beforc final judg- 
ment. Hewe he should have had his exception rioted in the 
record, that i t  might be reviewed on an appeal from the final (509) 
judgment." C'lew~enf o. Foster, 99 N. C., 255; Welch v. Ilins- 
land, 93 N.  C., 281 ; Huilcy v. Gray, ibid., 195; X n e e d ~ n  v. llarris, 107 
N. C., 311. . 

Cyiied: Mullen v. Canal Co., 112 N.  C., 111; P'aison v. Williams, 
121 N. C., 152. 

.FLORA C. McQUEEN v. THE PEOPLES NATIONAL BANK O F  
FAYETTEVILLE. 

1. When a debt is established by admissions in  the answer, the matter 
pleaded in avoidance should be established affirmatively by evidence. 

2. The defendant bank admitted the plaintiff had deposited with it  a sum 
of money, and set up facts in its answer'tending to show that the balance 
not drawn out had been assigned to it, but failed to offer any evidence 
in support of i t :  Held. the plaintiff was entitled to recover upon the 
pleadings. 
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3. Such ruling is not in contravention of right to have a jury pass upon the 
issues raised by the pleadings. 

4. This Court wilt not review the ruling of the trial judge refusing to grant 
a continuance, where it appeared that the defendants had not had their 
witnesses subpoenaed, having had ample opportunity so to do. 

ACTION heard at May Term, 1892, of CUMBERLAND, before Boykin, J. 

(514) N. W .  Ray for plaintif. 
2'. R. Sutton for defendant. 

AVERY, J. Commenting upon the assignment as error of the ruling 
of a trial judge refusing to grant a continuance, the Court said, in 
Johnson v. Maxwell, 87 N. C., 20, "We refer to this exception, not 
pressed here as a reviewable error, only to say that in the light of re- 

peated decisions, and with the law well settled, we are unable 
(515) to understand why i t  should be the subject matter of appeal.'' 

The ancient mode of trial by jury, which is declared sacred 
(Const., Art. I, sec. 19)) is that which comes to us as an inheritance 
from the mother country. The Constitution confers the right to demand 
the intervention of a jury, not absolutely and unqualifiedly in all cou- 
troversies arising in  the courts, but only in  cases involving issues of 
fact. R. R. v. Davis, 19 N.  C., 465. I t  is the office of the Legislature 
to provide for securing the benefit of this constitutional guarantee by 
declaring how such issues shall be raised. This duty has been per- 
formed by prescribing certain rules governing practice and pleading. 
Armfield v. Brown, 70 N. C., 27; The Code, see. 391. The province 
of the jury is restricted to passing upon issues of fact raised by the 
pleadings in  the light of the testimony offered. When no testimony is 
offered, i t  is the duty of the trial judge to determine the issues of lam, 
if any are raised, and then to proceed to enter such judgment as either 
of the parties may have the right to demand upon the admissions of 
fact contained in  the pleadings and the determination of the contro- 
verted questions of law. Armfield v. Brown, supra. The defendant ad- 
mitted the allegation of the complaint that the plaintiff deposited the 
sum mentioned in her own name, and drew subsequently $2,088.16, 
leaving a balance of $3,387.62, the payment of which was refused when 
the check was presented on 24 December, 1889. Nothing more appear- 
ing, the   la in tiff was entitled to recover, upon the admissions, the bal- 
ance of the deposit, which she demanded, since such admissions were 
equivalent to a finding of a jury. Bonham v. Craig, 80 N.  C., 224; 
Stephenson v. Pelton, 106 N. C., 114; Harris v. Sneeden, 104 n'. C., 
369; Oates v. Gray, 66 N. C., 442. The new matter set up in the an- 
swer, and relied upon by the defendant, if admitted to constitute a 
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valid defense, was deemed in  law to have been denied. The Code, see. 
268; Fitzgerald v. Shel ton,  95 N. C., 519; Price v. EccZes, 73  N .  C., 
2 The onus being upon the defendant, as a n  actor, to show 
that the plaintiff authorized the application of the money de- (516) 
posited to the'payment of the debt of her deceased husband, 
when he failed to offer any testimony to establish his defense, the case 
stood upon the complaints and admissions just as though the new matter 
had never been pleaded, and it was not error in the judge, therefore, to 
direct the jury to return a verdict for the unpaid balance of the money 
deposited, with interest from date of demand and refusal. Wallace v. 
Hoora,  86 N. C.,  85. 

The defense being in the nature of a plea by way of confession and 
avoidance, on failure to offer testimony the confession, as fa r  as i t  went, 
was equivalent to the verdict of a jury while the matter in avoidance, in  
the absence of proof offered to sustain it, could no more be considered 
than if it had never been pleaded. There was 

NO ERROR. 

Cited:  McBrayer  v. Haynes ,  132 N. C., 611; B a n k  v. T h o m p s o n ,  
174 N. C., 350. 

W. G.  LEDUC, RECEIVER, v. JAMElS I. MOORE ET AL. 

Banks-Discount-Agency-Evideme- P r e s u i n p t i o ~ A s s i g n m e n t  of 
X o t  es. 

J. executed his promissory note t o  M., who, for value and before maturity, 
indorsed it, for his own benefit, to a bank of which he was president, 
and, together with the cashier, constituted the discount committee. ana 
as  such committee, M. participated in discounting the note: Held, 
that the bank took the  note subject to all the equities by which M. was 
bound, tbe presumption being that his  knowledge was the knowledge of 
the bank. (Bank v. Burgwyn, 110 N. C., 267, distinguished.) 

APPEAL at April Term, 1892, of FRANKLIN, from B r y a n ,  J. (517) 
The case is stated in  the opinion. The defendant appealed. 

T, H. SuEton for p l a i n t i f .  
N .  P. Gulley for defendants.  

. SHEPHERD, J. James I. Moore executed a promissory note to E. F. 
Moore, who, for value, and before maturity, indorsed it, for his own 
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benefit, to the plaintiff bank. The said E. F. Moore was the president 
of the bank, and he, together with the cashier, by the custom of the 
bank, alone constituted its discount committee. The said Moore actuaIly 
participated as a member of such commitee il? the discounting of said 
note. The question presented is whether the bank is affedted with notice 
of any defense existing in favor of the maker as against the payee 
at  the time or before notice of the indorsement. 

I n  Bank v. Burgwyn, 110 N. C., 267, it was held that a bank was not 
affected with constructive notice by reason of the actual knowledge of its 
president, when the latter was dealing with it in his individual capacity, 
and not acting officially for the bank in  any manner concerning the par- 
ticular transaction. I n  the opinion of the Court i t  was stated that the 
principle upon which rests the doctrine of constructive notice in such 
cases is that agents are presumed to communicate all such information 
as they may acquire in  the line of their duty to their principals, be- 
cause i t  is their duty to do so; but that no such presumption can exist 
where the agent is dealing with the principal in  his own behalf. "His 
interest is opposed to that of the corporation, and the presumption is, 
not that he will communicate his knowledge of any secret infirmity of 
the title to the corporation, but that he will conceal it." Barnes v. 

Gas Light Company, 27 N. J., Eq., 33. 
(518) Whether' the bank would have been affected with constructive 

notice had the president acted in  his official capacity in dis- 
counting the paper in which he was known to be interested, is a point 
we did not undertake to determine, though upon a cursory examination 
it seemed to us that the authorities were in favor of the proposition. 
A more careful investigation, however, of the subject, discloses much 
conflict of judicial decision with many- very respectable authorities 
sustaining the opposite view. Upon so important a question, involving 
the rights of other possible litigants, who have had no opportunity of 
being heard, wc forbear the expression of an opinion at this t i m e f o r ,  
eren admitting that, under ordinary circumstances, the latter doctrine 
is the correct one, and the bank would not be affected with notice, the 
reason of the priiiciple would forbid its application to the facts of the 
present case. The principle is based upon the presumption that a ma- 
jority of the members of the discount committee, being aware of the 
adverse interest of their associate, were in  no way influenced by him in  
their action, and as he was treated as a stranger to the bank in  the par- 
ticular transaction, it would be unfair to assume that he imparted his 
knowledge to its officials. I n  other words, the theory is that he cannot 
be considered, in such a case, as having acted influentially as an officer 
of the bank. Our case is quite different, as here the discount committee . 
consisted of Moore and the cashier alone, and it required the active offi- 



N. C.1 SEPTEMBER TERM, 1892. 

cia1 participation of the former in  order to discount the paper. Here, 
then, we have as undisputed facts the active and cssesrtial participation 
of the president as a director, and also his actual knowledge. This leaves 

, no room for the operation of any presumption, and the bank cannot 
escape its liability for the misconduct of one wborrl it has placed in 
such a highly responsible position. I f  loss must ensue by reason of the 
bad faith of Moore, i t  would scem clear that i t  should be'borne by the 
bank, which, by reason of its selection of an improper agent, has 
caused a loss "which would not have resulted if the instrument (519) 
employed by it had comc up to the standard of good faith, 
which i t  is olle of the great objects of the law to secure in corornercial 
dealings." Morse on Banks, 110. 

r 7 1 here must be a new trial. 
ERROR. 

Cited: N r i f e  v. Penny ,  157 N. C., 114; Phil l ips  1 1 .  I f e n s l ~ y .  175 
N. C.,  25. 

HARDY BROS. v. J. B. GALLOWAY. 

I j ~ c t l ,  Limitations and Conditions-Alienatio~+Cor~tracts i n  
R e s t ~ a i n t  of. 

In a deed conveying land, the vendors "retained for themselves and their 
heirs and assigns the right to repurchase said land when sold," and it 
was further stipulated that if the vendee undertook to alien the land 
without giving the vendors the privilege of repurchasing, the deed was 
to be void: f ield,  that the reservation and condition were void, inas- 
much as they, uncertain as to time and manner of performance, were 
repugnant to the grant and in contravention of the principle of public 
policy which forbids restrictions of the right of alienation. 

APPEAL from C o n r ~ o r ,  J., at December (special) Term, 1891, of PITT. 
The parties waived trial by jury and consented for the court to find 

the facts and declare the law arising thereupon. 
The court found thc following facts : 
1. That the defendant, J. T. Evans, on 13 Junr, 1887, executed and 

delivered to the plaintiff his bond under scal, whereby he obliged him- 
self to pay to the plaintify on I Fcbruary, 1888, $325, with 
intcrest at 8 per cent from the said 13 Junc, 1887. (520) 

2. That on said 13 June, 1887, tlic said J. T. Evans exccutcd 
and delivered unto the said plaintiif a mortgage deed, whereby he con- 
veyed to him, for the purpose of securing the payment of said bond, 
"one tract of land adjoining the lands of Frank Mills, John Carroll, 
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Alfred Weathiiigton and others, and containing fifty acres, more or less; 
also the lot containing one acre on which my storehouse now stands, and 
all improvements on said lot." That said mortgage, after being ad- 
mitted to probate, was duly recorded in the office of the register of deeds 
of P i t t  County. 

3. That the ('one-acre" lot referred to in said deed was intended and 
understood by the parties to said mortgage to include the lot purchased 
by said Evans from the defendant, J. B. Galloway, and was the onjy 
lot owned by said Evans in the county of Pi t t  upon which the store- 
house of said Evans stood. 

4. That no part of said bond has been paid. 
5. That the defendant, J. B. Galloway, and his wife, on 22 October, 

1884, conveyed the said one-acre or storehouse lot to said J. T. Evans 
for and in consideration of the sum of twenty-five dollars. That i n  
the deed conveying said lot is the following clause: "The said J. B. 
Galloway and wife, Alice L. Galloway, retaining for themselves and 
their heirs and assigns the right to repurchase said land when sold, 
the said Jefferson Evans conveying a title for said land either by deed 
or mortgage to any person without first giving J. B. Qalloway and 
wife and their heirs and assigns the privilege of repurchasing the same, 
renders this deed null and void, otherwise to remain in  full force." 
That said deed is duly recorded in Book M 4, page 374, in the office of 
the register of deeds in Pi t t  County. The court finds the foregoing 
facts in  respect to said deed from the admissions in  the answer of the 
defendants. The defendants insisted that the plaintiff should be re- 
quired to introduce the said deed, and that the ruling of the court that 

the admission in  the answer relieved the plaintiff of the necessity 
(521) of doing so. The defendant, J. B. Galloway, duly excepted. 

That the defendant, J. T. Evans, did not, prior to the execution 
of said mortgage to plaintiff, notify the defendant, J. B. Galloway, or 
his wife, of his purpose to execute the same. That said defendant, J. B. 
Galloway, upon learning of the execution of said mortgage, entered upon 
the possessino of the said lot for the alleged breach of the condition 
in the aforesaid deed, and is now in the possession thereof, claiming 
the same by reason of the said alleged breach. That neither at the time 
of making said entry, nor at any time since, has he paid or tendered, 
either to the plaintiff or the said J. T. Evans, the sum of twenty-five 
dollars or any other sum in payment for said lot. That after the pur- 
chase of the said lot from said Galloway the said Evans built a store- 
house thereon at a cost of three or four hundred dollars. The de- 
fendant insisted that the description of the said "one-acre" lot in the 
mortgage from defendant Evans to the plaintiff was fatally defective for 
uncertainty. 
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The court held that the description was calpable of being rendered 
sufficiently definite by relevant testimony, and that the admission in the 
answer and the testimony in the cause was sufficient to enable the court 
to find the facts hereinbefore set forth. Defendant excepted. 

The defendant, J. B. Galloway, insisted that the plaintiff, having 
shown no deed from him to defendant Evans, was not entitled to recover 
as against him. 

The court held that by the admission in  the answer, title was shown 
to be out of defendant Galloway, unless it was revested by reason of the 
execution of the aforesaid mortgage, and the facts hereinbefore set forth 
in respect thereto. 

Defendant Galloway excepted. 
The defendant Galloway insisted that the defendant Evans, by the 

execution of the mortgage to the plaintiff without giving to him the 
notice required in  said deed forfeited his title, estate and interest 
in said one-acre lot, and that plaintiff took his mortgage with 
notice of the provisions in the said deed and subject to his, Gal- (522) 
lomay's, rights in respect thereto. 

The court held that the provision in said deed, whereby the said 
Galloway retained the right to repurchase the said lot, was: 

1. An undue restraint upon said Evans' right of alienation, ?nd 
therefore void. 

2. That treating it either as a condition annexed to the estate, or as 
a covenant of Evans to reconvey to said Galloway, it was void for un- 
certainty; (a) no time being fixed within which it was to be performed; 
(b) no price being fixed at  which the lot was to be reconveyed. 

3. That treating the reservation in the deed as a right to repurchase 
the said lot by said Galloway when sold within a reasonable time and 
at the improved value of the lot, the execution of the mortgage to plain- 
tiff was not inconsistent therewith, and that the clause declaring a for- 
feiture if the said Evans should convey either by deed or mortgage will 
not be specifically enforced by the court, especially when said Galloway 
has not tendered the purchase money. 

Defendant Galloway excepted. 
The court rendered the judgment, from which defendant appealed. 

J .  B. Yellowley for ~ l a i n t i f s .  
No counsel contra. 

SHEPHERD, J. Considered either as a conditional sale or a contract 
to reconvey, his Honor was entirely correct in  holding as void for un- 
certainty the provision in  the deed respecting the right of the grantor - 
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to repurchase the land when sold. No time is fixed for performance, 
nor is there any stipulation whatever as to the price to be paid. 

(523) The provision, not being a limitation, can therefore only take 
effect, if at  all, as a condition subsequent, and viewed in this 

light we cannot hesitate in deciding that the restriction upon alienation 
attempted to be imposed after the grant of the fee, is repugnant to the 
nature of the estate granted, contrary to the policy of the law, and 
therefore inoperative. Ever since the statute of Quia Emptores, the 
right of alienation has been considered as an  inseparable incident to an  
estate in fee (Coke on Lit., 436; Williams on R. P., 61, 62; 1 Washburn 
R. P., 79), and, except in  some cases where the restriction is only 
partial, the law does not recognize or enforce any condition which would 
directly or indirectly limit or destroy such a privilege-iniquum est 
ingenuis hominibus non esse rerum suarum alienationem. Accordingly, 
i t  has been held by this Court that a condition that a devisee in  fee 
shall not sell or encumber his land before attaining the age of thirty- 
five is void, "because it is inconsistent with the full and free elljoyment 
which the ownership of such an estate implies." Twitty v. Camp, 62 
N. C., 61. To the same effect has it been ruled as to a condition that a 
devisee in fee shall make oath "that he will not make any change during 
his life" in  the testator's will respecting his property (Taylor v. Mason, 
9 Wheat., 350), or that he shall not offer to mortgage or suffer a fine 
or recovery (Ware v. Cann, 10 Barn. and Cres., 433), or that he shall 
contract in  writing not to alienate before the proceeds of certain realty 
are paid to him (Mandlebaum v. McDonnell, 29 Mich., 78), or that land 
devised to a number of persons shall not be divided. Xmith v. Clark, 10 
Md., 186. 

Such conditions are not sustained where they "infringe upon the es- 
sential enjoyment and independent rights of property, and tend mani- 
festly to public inconvenience." 4 Kent. Com., 131 ; Bacon's Abr., title, 

Conditions; Shep. Touchstone, 131. 
(524) ('A condition annexed to an estate given is a divided clause 

from the grant, and therefore cannot frustrate the grant prece- 
dent, neither in anything expressed nor anything implied, which is of its 
nature incident and inseparable from the thing granted.'' Xtarlcie v. 
Butler, Hob., 170. 

While unable to find any decision exactly, in point, we feel assured 
that our case falls within the principle stated and illustrated by the 
foregoing authorities. The restriction is certainly inconsistent with 
the ownership of the fee as well, i t  would seem, as against public policy, 
The right to repurchase is of indefinite extent as to time (it being 
reserved to the grantors, their heirs or assigns), and may be exercised 
whenever the property is sold, although no amount is fixed upon as 
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purchase-money. I n  other words, we have an  estate in fce without the 
power to dispose of or encumber it, unless first offering i t  for no definite 
price to the grantors, their heirs or assigns. The condition is repug- 
nant to the grant, and therefore void. Even if the right to repurchase 
could be sustained, the defendant has no cause of complaint, inasmuch 
as the court in  tlecrceing foreclosure has ordered that thirty days7 
notice of the sale shall hc p e r s o ~ d l y  served on him. 

The exception to the insuffioirncy of the d~scriptioir in the mortgage 
from Evans to the plaintiff is plainly untenable. Henley v. Wilson, 81 
N. C., 405; Buliss v. N c A d a m ~ ,  108 N.  C., 507, and the cases cited. 

Neither is there any merit in  the other exception as to the refusal 
of the court (considering the admissions in  the answcr) to require the 
plaintiff to introduce thc deed from Galloway to Evans. The judgment 
must be 

AFFIRMED. 

Ciied: Pritcharcl 11. Bailey, 113 N .  C., 525; Lattimer o. Waddell, 
119 N. C., 378; Riclis u. Pope, 129 N.  C., 55; Wool v.  Fleeiwood, 136 
N. C., 465; Christmas v. Winston, 152 N.  C., 49; Xchwren v. Palls, 
170 N. C., 251; Lee u. Oates, 171 N.  C., 722; Hroolcs v. Grifin, 177 
N.  C., 8 ;  Aror~uood I). C'ro~vder, ib., 471; Stokes v .  Jlixon, 182 N.  C., 325. 

(525) 
STEPHEN SHELTON v. H. H. REtYNOLDS. 

Contmct-Consideratio?~-Evidence-Gomnt of Counsel-Pleadings. 

1. A guarantee against loss on a n  investment in  consideration of five per cent 
on the profits to be realized at a sale, is  a sufficient consideration to 
support such a contract. 

2. The fact that  plaintiff showed defendant a certificate of purchase was ad- 
missible i n  evidence, but not the contents of the certificate, except by 
the writing itself. 

3. There was no error in  refusing to allow the jury to inspect the original 
writing, "evidence should be offered to their ears, not to their eyes." 

4. Counsel should not be allowed to comment upon any aspect of the evidence 
not covered by his complaint. 

APPE~T. from Armfield, d., at July Special Term of FORSYTH. 

R. B. Glenn for plaintiff. 
Jones & Kerner ( b y  brief) for defrndanl. 
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BURWELL, J. The contract between the parties was as follows : 

WINSTOE, N. C., 14 October, 1890. 
I hereby guarantee S. Shelton against all loss in  his investment, in 

West End Land Go., in  lot No. 190, which cost him $1,250, said Shelton 
to exercise right as to when said lot shall be sold, which shall not exceed 
two years from 1 November, 1890, on a condition that said S. Shelton 
will give me five per cent of the profits realized on the sale of said lot. 

H. H. REYNOLDS. 

The stipulation that the defendant should have five per cent of the 
profits, if any should be realized from the investment, was a sufficient 
consideration to support the agreement of the defendant. I t  is such 
a contract as the courts will enforce. But the objection of the defend- 
ant was to its admission as evidence in the case. I t  was proper that 
this objection should be overruled. The coiltract could not be construed 
till it was put in  evidence. 

There was no error in allowing plaintiff to testify that he showed 
defendant a paper called a certificate of purchase before he signed 
the contract. The contents of this writing were properly excluded on the 
direct examination, i t  not having been produced. 

His  Honor did not err when he refused to allow the jury to inspect 
the original contract, as the defendant's counsel wished them to do. 

The circumstances called for the application of the rule that 
(528) there must be allegation as well as proof, and that other rule, 

stated by his Honor, "that evidence should be offered to the ears 
of the jury, and not to their eyes." We find no other exceptions in the 
case. The judgment must therefore be affirmed. 

NO ERROR. 

*S. B. LUTTRELL v. J. L. MARTIN ET AI,. 

Appeal-Interlocutory Orders. 

Appeal does not lie from a refusal to dismiss an action, nor from an order 
adjudging that defendants have been duly served with process, and are 
properly before the court. 

MOTION heard before Graves, J., at the Spring Term, 1892, of 
BURKE. 

S .  J .  Erv in  for plaintiff. 
M.  Silver and Isaac T .  Avery, for defendants. 

-- 
*AVER~, J., did not sit. 
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BURWELL, J. I t  is settled that no appeal lies from a refusal to dis- 
miss an action. Plemmons v. Improvement co., 108 N. C., 614. Nor 
does an appeal lie from an interlocutory order adjudging that the 
defendants have been duly served with process and are properly before 
the court. Guilford v. Georgia Company, 109 N. C., 310. 

The appeal in this case is premature, and must be dismissed. 
APPEAL DIS~VIISSED. 

C'ited: Williams v. Bailey, 177 M. C., 40. 

(529) 
*JOSEPH BRITTAIN, ADMINISTRATOR, V. JOHN A. DIXON ET AL. 

ddministration-Creditors-Parties-Petitio to Make Assets. 

An administrator d.  b.  n. cannot be compelled by the creditors of an estate 
to proceed with a petition to make assets begun by the former administra- 
tor. deceased. 

APPEAL at Fall Term, 1892, of BURKE, from Armfield, J. 

Isaac T .  Avery for pluintitiff. 
S. J .  Ervin  for defendants. 

BURWELL, J. This cause was before the Court at  September Term, 
1889, upon an appeal of the defendants, heirs at  law of John A. 
Dickson, and was remanded in  order that further action might be 
taken, in accordance with the opinion of Chief Justice Merrimon, 104 

' N.  C., 547. 
The proceeding was begun in  January, 1887, before the clerk of the 

Superior Court of Burke, the sole petitioner being Joseph Brittain, ad- 
ministrator de bowis non of John A. Dickson, and the defendants being 
the heirs at law of said Dickson, and the relief sought was that certain 
lands that had descended to the defendants from John A. Dickson should 
be sold to make assets to pay the indebtedness of his estate. The an- 
swer of the defeqdant heirs raised issues of fact, and i t  was transferred 
to the court in term, according to the provisions of The Code, see. 256. 

After the cause was remanded to the Superior Court of Burke from 
this Court, as stated above, i t  was referred to find additional facts, and, 
after report had been made, Joseph Brittain, the plaintiff, died in  
January, 1891, and in  April of that year L. A. Crawley was 
appointed to be the administrator of the estate of John 4. (530) 

*AVEBY, J., did not sit. 
329 



[111 

Dickson in  the place of Joseph Brittain. The death of Brittain had 
been suggested to the court at Spring (March) Term, 1891, by the 
counsel who had represented him in  this proceeding. At  Fall Term, 
1891, the counsel of record for Joseph Brittain gave notice to L. A. 
Crawley and to the defendants that they would move to make him a 
party to the proceeding. The case on appeal states that this "notice 
was not answered, but defendants' counsel moved the court that the 
action abate. Both motions were continued. At Spring Term, 1892, 
T. G. Walton, executor, and S. M. Roderick, executor, judgment credi- 
tors of John A. Dickson's estate, filed a petition and moved the court 
that they be allowed to make themselves parties plaintiff, and that L. A. 
Crawley be made party plaintiff or, on his refusal, defendant, and this 
motion was continued because not reached on the docket." 

"At Fall  Term, 1892, his Honor (Armfield, J.,) declined to grant 
defendants' motion that the action had abated, or to abate it, and the 
defendants excepted. L. A. Crawley appeared and objected to being 
made a party plaintiff, and the court ordered that T. G. Walton, execu- 
tor, and S. M. Roderick, executor, judgment creditors, be made parties 
plaintiff, as prayed in the petition, and that I;. A. Crawley, administra- 
tor d. b. n., be made party defendant, to both of which rulings defend- 
ants excepted.') 

His  Honor then proceeded to hear the cause upon the exception to the 
report, and having overruled all the exceptions gave judgment that the 
land described in the petition should be sold to make assets to pay debts, 
to which the defendant heirs excepted and appealed to this Court. 

I t  seems, therefore, that this proceeding, originally instituted before 
the clerk by the administrator of John A. Dickson against his heirs 
to have land sold to make assets, has become a suit of two of the credi- 

tors of John A. Dickson against his heirs and administrator 
(531) d. b. n,. When Joseph Brittain died, this proceeding could have 

been continued only by "his representative or successor in in- 
terest" (The Code, sec. 188), and his successor was L. A. Crawley, the 
new administrator. And if he, for reasons that he considered valid, 
declined to ask the privilege of carrying on the pending litigation, or, 
having been served with the notice provided for by section 188 of The 
Code (amendment of 1887, as set out in Clark's Code, p. 102)) refused 
to appear and prosecute the action or proceeding, no person or persons 
can be made plaintiffs in his stead, as was done here, for that would 
work an entire and radical change in the nature of the action. This 
proceeding was begun by the administrator Brittain before the clerk 
to have land sold to make assets, according to the provision of The Code, 
sec. 1436; i t  cannot be converted into a creditor's bill, such as is ap- 
proved in  Wadsworth v. Davis, 63 N. C., 251. 
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The judgment in  this cause at Fall  Term, 1892, of the Superior 
Court of Burke was error. 

I f  after l~otice as provided in chaptcr 389, Laws 1887 (Clark's Code, 
p. 102), the administrator persists in his determination not to prose- 
cute this proceeding, the creditors of John A. I)ickson7s estate, if there 
a1.e any, must proceed against him and the heirs, as they may be ad- 
~' ised. 

REVERSED. 

Ci ted:  S. c., 112 N. C., 604. 

(532) 
J .  G. WARLICK v. SARAH LOWMAN. 

I'etition for Puhlic Ilighw~uy-Courrt?~ Cornmissio~~ers-Rcs Judicata. 

h hoard of county commissioners denied and dismissed a petition for a public 
road, and a t  a subsequent meeting dismissed a similar petition for the 
same road without going into the merits of the case, and then, a t  a 
later meeting, Upon petition by and against the same party as  the first, 
allowed the public highway to be constructed: Held, the former judg- 
ments and proceedings of the commissioners were not yes juclicuta so as  
to prevent the establishment of such highway. 

PRO~EEDING con~nlcnced on 6 October, 1890, before the board of corn- 
missioners of BURXL, to lay out and establish a public road in said 
county, and hcard on appeal from said board of commission el.^ hcxfore 
Armfield,  b., at Fall  Term, 1892, on the p t i t ion  and allswcLr, and facts 
ngre~d  to by thc parties. 

6. T. Perlci?ss ant1 A'. b. E r v i n  for. plain lifl .  (534) 
Isaac T .  A ~ i e r ? ~  f or tlef endant. 

BZRWELL, J .  The board of commissioners of Burke, at a nleeting 
held 1 April, 1891, and after hearing cvidence, determined that the 
road for which J. G. Warlick and others then petitioned was necessary 
to thc. ])ublic, and dirccted that it should be laid off according to law. 
And thc defcr~clnnt, Sarah T,owrnan, insists that this necessary public 
road should not be now cstublished, bccanse the board of commissioners 
ill February, 1890, "denied" a petition-of said Warlick and others for 
the same road, and in June, 1890, dismissed a like petition "without 
going into the merits of the case." 

If it was true that all three of these petitions were identical, both as 
to the names of the petitioners and the description of the road petitioned 
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for, we cannot see how it can be proper that the public, including the 
petitioners, shall be deprived of a necessary highway, because 

(535) heretofore, and perhaps under very different circumstances, the 
board once denied the petition, and at another time dismissed it 

without going into the merits of the case. We must assume that the 
board of commissioners had good and sufficient reasons for refusiug to 
grant the petition when it first came before them, and we must likewise 
assume that they had good and sufficient reasons for granting it when 
i t  was last presented to them. Certainly, it must be allowed to the 
commissioners to "change their minds" with the changing circumstances 
of the community, and when new and more convincing testimony as to 
the necessity for the road is brought before them. There might be 
some ground for the contention of the defendant if i t  appeared that the 
petitions were identical, and that the evidence to prove the necessity for 
the road was the same. But these facts do not appear from the record. 

AFFIRMED. 

NANCY KIDD v. JOSHUA VENABLE 

Submission to t h ~  Court-Probate-Privy Examination-Deeds of 
Minors-Exceptions. 

1. When the court to whom was submitted the case by the parties found 
as a fact that a probate sought to be impeached was sufficient in form, 
and there was no exception, he is precluded from having the point 
considered in this Court. 

2. The probate being found sufficient in form, it will be presumed to have 
been taken by a justice of the peace duly authorized by statute, though 
this fact does not distinctly appear on the probate; and it only appeared 
that two persons were appointed by the court for the purpose of taking 
it, and that upon their report the instrument was ordered to be recorded. 

3. A deed admitted to probate in 1835 was executed according to the statute 
of 1751, and the wife, who was a minor, could make a valid conveyance. 

4. The probate then had the effect of a fine and recovery; but the statute has 
been since amended. 

(536) ACTION to recover land, tried at  Spring Term, 1892, of S ~ R R Y ,  
before Armfield, J. 

A jury trial was waived, anb, the court found the following facts: 
On ... ........ day of May, 1835, the plaintiff was the owner of the laud ill 
controversy, and was at  the time a feme covert and a minor, being 
eighteen years of age. On ...... day of May, 1835, the plaintiff, with 
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her husband, executed to John Ver~ablc, under whom the defendant 
claims, a deed to the land, which was regular in form. The dced was 
offered for probate in the following form. 

"May Term of Surry Superior Court. Ordered by thc court that 
H. P. Poirrdexter a r~d  It. C. Purycar be appointed to take the private 
examination of Nancy Kidd in relation to a deed made to John Tenable. 

1:. VESTAL, 
Chairman County Courl. 

Agreeable to the above order we have taken the private examination 
of Nancy Kfdd, relative to her signature to a deed made by her to John 
Venable, who acknowledged the same of her own free will without con- 
trol of her husband. 

H. P .  POINDEXTEE, 

R. C. PUKYEAR. 

Surry County, May Term, 1835. Thc execution of the within deed 
as to Allen Kidd was duly acknowledged in open court and ordered to 
be registered. 

T.  K. ARMSTRONG, Clerk." 

His  Honor held that said probate was sufficient in form, to which the 
plaintiff did not except. The court further found that at the time of the 
execution and probate of said deed the plaintiff was an infant eighteen 
years of age, and remailled under coverture until within two years 
from the commencement of this action ir r  1880. 

His  Wo~lor held that the probate as aforesaid was not corrclu- (537) 
sive and could be collaterally attacked, and that the plaintiff 
could avoid her deed on account of her infancy at the time of thc execu- 
tion and probate thereof, and thereupon gave judgment for thc plaintiff'. 
The defendant excepted and appealed. 

C. If. Watson for plaintif. 
R. B. Glenn for defendant. 

A~AORAE, J. I t  appears from the statement of the case 011 appeal, that 
no exception was taken to  the ruling of his Honor that the probate of 
the deed was sufficient in form. We would be precluded from enter- 
taining an exception here which was not made below, except upon a 
pes t ion  of jurisdiction or because the compIair~t does not statc a cause 
of action. %le 27, and cases cited thereunder; Clark's Code, page 696. 
As it was earnestly argued before us, however, by the learned counsel 
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for the appellee, that the certificate of probate was insufficient to au- 
thorize the registration of the deed, because it does not appear therein 
that the persons who took the privy examination were members of the 
court, as required by the Act of 1751, the statute then in  force, and 
therefore that the probate and registration are void, we will say that the 
probate being sufficient in form, the maxim presumumter rite esse acta 
will support the inference that they were members of the court. 

Etheridge v. Ashbee, 31 N.  C., 353, relied on by the appellee, we think 
is not in  point; for there it was not certified by the justice appointed 
for the purpose that the feme covert grantor was privately examined 
by him, but simply that she, in open court, acknowledged, etc.; and the 
order of the court, based on the certificates, was inconsistent with the 

same in  several respects. 
(538 )  I n  the case before us i t  appears that two persons were ap- 

pointed by the court to take the private examination of the wife: 
that they reported that they had taken such private examination, and 
that she acknowledged the same of her own free will, without control of 
her husband; the acknowledgment of the husband was made in  open 
court, and the deed was ordered to be registered-the whole proceeding 
being one continuous transaction. 

I t  was held in  Beckwith v. Lamb, 35 N.  C., 400, that the fact that the 
acknowledgment was made upon the private examination which he was 
appointed to take was not necessary to be set forth with "certainty to a 
certain intent in  every particular, so as to exclude any inference to the 
contrary, which might by possibility be imagined, but that the fact 
that he acted in  the presence of the court, reported the acknowledgment, 
and the court acted upon i t  and ordered the deed to be registerd, 
afforded an inference of the regularity of the proceeding irresistible, 
unless we adopt the conclusion that the county courts are wholly unfit 
for the business which by law is confided to them." 

I n  Ethericlge v. Ferebee, 31 N.  C., 312, i t  is said : ('A deed is acknowl- 
edged by husband and wife in  open court, two justices of the peace there- 
upon take the privy examination a i d  report to the court, and the court 
acts upon the report; the inference is that the two justices were mem- 
bers of the court appointed for that purpose." I n  the same case, the 
objection that it did not appear that, upon such private examination, 
she doth voluntarily assent thereto, is also disposed of. 

I t  must be remembered that at the time of the execution of the deed we 
are now considering, the act of Assembly gave no form in  which the 
certificate of the report of the privy examination is to be made, as it 
does now by section 1246 of The Code. 

The inference, then, is that the persons appointed to conduct the 
(539) privy examination were members of the court as required by stat- 

334 



SEPTEMBER TERM, 1892. 

utt, for the court appoints them, receives their report, acts upon it and 
ordrrs the deed to be registered. I t  was further said in  the case last 
cited, a i d  we adopt it as applicable hereto, that "this Court has evcry 
disposition, by fair construction, to sustain the deeds of femes covert,  
a i d  does 11ot feel it to be a duty to become astute in detecting informali- 
ties or irregularities whereby to avoid such deeds and throw the loss oir 
i~lnocerrt purchasers." See, also, Bobbins 0. H a w i s ,  96 N.  C., 557. The 
case of i t fc(1lennery v. :Biller, 90 N. C., 215, and thosc~ of Ilurgess v. Wil- 
son, 13 N. C., 306, and N n l l o y  I ) .  B r ~ i d e n ,  88 N.  C., 305, were, upoli a 
comtruction of the 10th and 11th sections of chapter 37 of the Revised 
Statutes, whcre the wifc could not come into court, and by expressions 
ill the opinions in those cases which would indicate a greater strictness 
in the construction of section 9 of the same act, are controlled by the 
direct iiiterpretation placed upon said scction, in  the cases we have cited 
in support of our conclusions. 

This briugs us to the secord point: MTbetErer the plaintiff can avoid 
this deed upon the ground that she was au irlfar~t at  the time of its 
execution ? 

The deed was executed and admitted to probate in May, 1835. The 
statute their in force was the Act of 1751 ( 1  Potter's Revisal, 185, after- 
wards arnended and brought forward into the Revised Statutcs, chap. 37, 
scc. 9), which prescribes the nlanner of execution of deed, probate and 
privy examini~tioll of the wife, and registration, and that when so exe- 
cuted, etc., accordiirg to law, they "shall be as valid in law to convey all 
the estate and titlc which such wifc may or shall have in any lands, 
tcnemeuts or l~rretlitarr~erlts so coi~veycd . . . as if donc by fine a w l  
recoueiy ,  or ally other ways and means whatsoever." 

The same question has bccn fully discussed by M r .  J i c s i i c ~  (540) 
I ty trum in W r i g h t  v. P l a y ~ r ,  72  N .  C., 94, in which he explains 
the force a i d  effcct of a fine and recoxcry, and reaches the conclusion 
that "it S W ~ S  clear that if this c20nvcyance had bee11 by fine and recovery 
at conmoll law, it could not have bee11 reversed cxcclot by writ of error, 
a d  t k n t  during the minority of thc i ~ ~ f a n t .  This being so, the only 
difficulty is rerrioved, for the statute here steps in  artd enacts that all 
deeds exccutcd, as this was, shall have the force ant1 effcct of a fine ai~tl  
wcovery." 

7'he statutc, now wctiorr 1256 of Thc Codc, as did section 8 of chapter 
37 of thc Revised Code, omits the words "as if donc by fine ailtl r w o ~  
~ 1 . y ~ ~ '  etc. And the dcpd and privy examination of a f e m c  cot led,  made 
and taken since the enactment of t h ~  Revised Code, have rro longer the 
effect of an assurance of record, like a fine, but may be collaterally irn- 
lwn(*lled on the grouud of infancy or other disability. 



I N  T H E  SUPREME COURT. [Ill 

His  Honor evidently did not advert to the fact that this deed and 
privy examination were while the Act of 1751 was still in  force. 

There is error. Judgment reversed, and judgment should be entered 
in the court below for the defendant. 

REVERSED. 

Ci ted:  W i l l i a m s  v. K e r r ,  113 N. C., 310; Ladd v. L a d d ,  121 X. c., 
120; B r o w n  v. Hutch inson ,  155 N.  C., 210. 

CHARLES E. BRAME ET ar.. v. W. Y. SWAIN. 

Contract-Mortgage-Ve11dor and Vendee .  

In the absence of a stipulation to the contrary, a mortgage cannot be fore- 
closed until the maturity of all the notes or bonds which i t  secures; and 
the same rule applies to contracts for sale of land where the purchase 
money is to be paid in  instalments, and the purchaser has been let into 
possession. In such case, a decree for specific performance will not be 
given until all the money is due, but the vendee will be entitled to  per- 
sonal judgment upon each of the payments as  they may become due. 

(541) APPEAL from Bryan, J., at Spring Term, 1892, of VASCE. 

(542) T .  T .  Hiclcs ( b y  br ie f )  for plaintiffs. 
H .  T .  Watlc ins  for defendant .  

SHEPHERD, J. Where a contract is made for the sale of land, the 
purchase money to be paid in annual instalments, and the vendee is l ~ t  

into possession, the vendor cannot maintain an action for specific 
(543) performance until the last payment is due. The relation between 

such parties is substantially that subsisting between mortgagee 
and mortgagor, and governed by the same general rules ( J o n e s  z.. Boyd, 
80 N. C., 258) ; and in the absence of a stipulation to that effect, a mort- 
gage cannot be foreclosed uritil the maturity of all the notes which it is 
given to secure. H a r s h a w  u. McKassolz, 66 N. C., 266. These authori- 
ties fully sustain his Honor in declining to decree a sale of any part of 
the land. We think, however, there was error in refusing the plaintiffs 
a personal judgment on the notes actually due at  the commencement 
of the action. There is nothing in the contract of sale which either 
expressly or b'y implication amounts to an agreement to suspend the per- 
sonal remedy, and in Harshaw's case, supra, in which a foreclosure was 
denied, the Court explicitly declared that "the plaintiffs, if they had 
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s t w ~  proper, might have proceedcd ill an action at law to recover the 
instaln~ents as they became due, but they could not have a foreclosure 
until the day of redemption was passed." See, also, A l l e n  v. Taylor ,  
96 N .  C., 37. The principle stated in  Harshuw v. McKesson, 65 N .  C., 
688, that where a mortgage is executed to secure a note previously given, 
there is an implied promise to suspend the personal remedy, has no ap- 
plication to the facts of this case. 

Ci ted:  Rarbee v. Scoggins, 121 N.  C., 142; f l i n t o n  v. Jones, 136 
N. C., 56. 

*S. B. TALBERT ICT AI,. v. SIMON BECTON ET aL. 

Party-Pleading-Eqt~ituble Defense. 

1. In an action to recover land, a purchaser, after the commencement of the 
action, may be substituted as party. 

2. 4n equitable defense must he set up by proper pleading to be available. 

APPEAL from Boylcin, J., at M a y  Term, 1892, of CUMBERLAND. (544) 

C. M.  Rose for plaintiff .  
7'. H. S u t t o n  and N .  W .  Ruy for defendant.  

PEE CURIAM : Moore, the original plaintiff, conveyed to Mrs. Talbwt 
after the action was brought. The court had a right to substitute her 
as a party plaintiff. The Code, section 188. The action was based on 
the legal title alone, the plaintiff alleging ownership and the defendant 
simply denying it. The refusal of the court to considcr the equitable 
defense, in  the absence of any pleading setting it up, was proper. There 
must be allegata as well as prohatn. Neither was there error in 
the refusal to allow an amcndmeut of the pleadings. This was a (517) 
matter addressed to the discretion of the court. The defendant, 
however, can in no evcnt be prejudiced, as his right to assert his 
equities is expressly saved by the judgment. 

We think there was no error in the charge as to damages. 
MODIFIED. 

Ci ted:  A l ley  o. Ei-ozuell, 141 N .  C., 115; B~hrne t t  11. L y m a n ,  ib., 502. 

*M.wRar:, J., did not sit. 
3 3 7  
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J E S S E  A. GWALTNEY v. T H E  SCOTTISH CAROLINA TIMBER AND 
LAND COMPANY. 

Action f o ~  Damages- loa at able iStreams - Practice-Evidence-Float- 
ing Logs-Xavigable River-Riparian Rights. 

1. When, upon any aspect of his case, viewed in the most favorable light for 
him, the plaintiff is entitled to recover, the issues should be submitted to 
the jury. 

2. In an action for damages to a dam, shown to have been done by defendant's 
floating logs in  an unnavigable river, there was conflicting evidence as  to  
whether i t  was a floatable stream: XleZd. that the burden of showing its 
character as such was on the defendant. 

3. A river, the character of which was not definitely or unquestionably shown, 
in which logs are not shown to have been floated in  the parts in  contro- 
versy until recently, and then onIy by the defendant, though they h'ad 
been usually floated in other parts of the river above the parts used by 
the defendant, is not shown to be a floatable stream. 

4. Quaere, as to whether in  floatable streams the right to float logs should 
not be exercised with reference to the rights of riparian proprietors. 

MACRAE and BURTTELL, JJ., concurring. 
C L A ~  and AVERY, JJ., dissenting. 

APPEAI, at Decrmber Term, 1890, of B ~ X C O M B E ,  from Philips, 9 

(551) Il'heo. F. Davidson and 2'7~onza.s ,I. Jones for plainti f .  
Charles A. Moore for defendant. 

SHEPHERD, C. J. At the close of the testimony, his Honor intimated 
an  opinion '(that, assuming the facts testified to be true, the plaintiff 
was not entitled to recover," and thereupon the plaintiff submitted to 
nonsuit and appealed. The question in issue was whether the French 
Broad Rirer, from AshevilIe down to the plaintiff's dam, was a floatable 
stream. There was testimony relating to the character of the river 
above Asheville, and also variant if not conflicting testimony as to its 
floatable capacity below that city. I t  would be difficult, therefore, to 
ascertain upon what facts his Honor based his ruling, unless we consider 
that he nleaut that in no a s p ~ c t  of the testimony could the plaintiff main- 
tain his action. This, of course, is the view which we must take, and i t  
is our duty to base our judgment upon that testimony which is most 
favorable to the plaintiff. We are not permitted to attempt a reconcilia- 
tion of the testimony so as to make out a case for the defendant, but 

we should examine i t  with the opposite view of ascertaining 
(552) whether there is any eoidence which tends to sustain the plain- 
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tiff's action. Gould on Pleading, chap. 9, sec. 65; K n i g h t  v. R. R., 
ante, 80; l l o r ~ d  o. W o o l ,  107 N. C., 146. 

Now the plaintiff's dam, having been iujured by th r  logs of the 
defendant, as stated by the witnesses, it was illcumbent on the latter to 
show that the river was a floatable stream at the poi~lt  where thc injury 
was inflicted, a d ,  if it has failed to do this, the plaintiff was elltitled to 
recover. Tt is said that "it is not necessary, ily order to establish the 
eascmer~t in a. river, to show that it is susceptible of use corrtirluously 
during the wholc year for the purpose of floatage; but it is sufficient if 
i t  appear that business men may calculate that, with tolerable regularity 
as to the season, the water will rise to and remain at  such a height as 
will enable them to make it to use it as a highwily for traus- 
porting logs to market or mills lower down." Llcceptiag this as a cor- 
rect proposition of law, we a1.e ullablc to see how the ttc4rndant has 
brought itself within its terms. I t  appears flmn ti-kc, tc~stirnony of R. I:. 
Justice that the water "above Asheville is stiller and deeper," :n~d while 
it is stated bv the witness Wil l~e~son that the river has bee11 used for 
floating logs for fifteen or t ~ e r l t y  years, he expressly testifies, upon fur-  
ther examirlation, that the statement was made in refercmx to the 
river above Asheville. 

I t  is apparent from the testimony of the witness Wilkersol~ that all of 
his floating was done abovc Asheville, and it does not show that there 
has been any floating of logs below that place except what has brm 
tlonc by thc defei~dant, aud as to this he does not state how long the 
defendant has bemi so using the rirer, or its condition whcn the float- 
ing was done. I t  is perfectly consistent, therefore, with the testimony 
of the witness Zachary, who says that he and his brother, between 1 De- 
cember, 1887, and 1 May, 1888, put logs in the river for the defendant, 
to go to its mill in Knoxville, Tenn. The witness Garrett testi- 
fies that prior to the orga~~izatioil of the defendznrt no logs were (553) 
floated down the river from Asheville. So, taking all of the testi- 
mony, we have nothing which expressly shows that the rirer below Ashe- 
ville was ever used by anyone for floating logs except during thc six 
months mentioiled by Zachary, and, for aught that appears, the floating 
may have been done i n  time of extraordinary freshets. Neither is there 
any definite testimony as to the character of the river bclow Asheville, 
as it is by no means certain whether Zachary's testimony on this sub- 
ject does not refer to some point above that place, where he seems to 
have rcsided, and where he worked, as testified, for the defendant. Whcn 
we add that it is stated by one of the witnesses that, the river "is n o t  
capable of floating logs unless t h e w  i s  a fwshet," it would scem that the 
defendant has failed to1 bring itself withirr the pri~lciples above men- 
tioned. How can it be said, upon such test,imoni, t h 2  "business men 
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may calculate that, with tolerable regularity as to the season," the water 
below Asheville can be profitably used for the floatage of logs? An in- 
genious advocate might possibly induce a jury to come to such a conclu- 
sion, but it is very certain that this Court has no right to do so; and 
especially is this true when we consider that it is our duty, not to de- 
termine whether there is any evidence to sustain the defense, but whether 
there is any possible view of the testimony upon which the plaintiff may 
recorer. As we have indicated, it must be assumed that the plaintiff has 
suffered injury at  the hands of the defendant, and, the rirer not being a 
navigable stream, it is incumbent upon the defendant to establish that 
it is floatable within the legal meaning of that term. This being so, we 
cannot see how the case could hare been taken from the jury. I t  is true 
that the plaintiff cannot contradict his own witnesses, but as we have 
seen that, taking all that they testify to be true, it is doubtful wheher i t  
makes out a case for the defendant, and i t  is very certain that, if we 

take the view most favorable to the plaintiff, he is entitled to re- 
(554) cover. There being some testimony tending to sustain the action, 

we think that we should simply grant a new trial without at- 
tempting to pass upon the very important questions discussed by counsel. 

Conceding that this is a floatable stream (and we think there is testi- 
mony tending to show that i t  is), another serious question to be de- 
termined is whether the right to float logs must not be exercised with 
reference to the rights of riparian' proprietors. To sustain the nonsuit 
in this case would, we fear, be construed as an indication that the right 
of floatage is paramount to all other interests, and we are not prepared 
to assent to such a proposition. However this may be, we think the facts 
should either be ascertained, or that there should be instructions clearly 
presenting the questions to be determined. Until this is done, we should 
refuse to decide questions involving such grave consequences to a large 
number of citizens owning property on the said river. 

REVERSED. 

BURWELL, J. I concur in the opinion of the Chief Justice. 

MACRAE, J., concurring. His  Honor held that, assuming the truth 
of the facts testified to, the plaintiff was not entitled to recover; where- 
upon, the plaintiff submitted to a nonsuit and appealed. This makes 
i t  necessary for us to consider the evidence in the most favorable light 
to the plaintiff, and determine whether he had entirely failed to make 
out his case. or was there sufficient evidence to have been submitted to the 
jury upon proper issues before the judgment of the court could be pro- 
nounced. No issues seem to have been framed, but several interesting 
questions must have been presented to the jury, if, in  the opinion of the 
presiding judge, the evidence had called for their consideration. Upon 
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tlic inailr issue, whcthcr thc plaintiff's dam and fishcry had been de- 
stroyed by the ~legligence of the defendant, as alleged in the complaint, 
there arose questions which might have been framed irlto other issues, 
or comprehended in that which has been indicated as the princi- 
1j;d one arising upon the pleadings. (555) 

After having ascertaiued from the evidence whethrr thc plain- 
tiff, as he alleged, was the owner of laird upor1 tlie banks of the Frcnch 
Broad River, and in  the possessiorl of valuablc erections in the stream 
ustd by him as a fishcry, it would have been necessary for the jury to 
11:t1 e ascertained the character of the strcm-whether the same is such 
a stream as is capable of being used for floating rafts, boats and logs, 
and is in this sense a navigable strcwn and subjert to the public use 
as a public highway and easemerit, as alleged in the answci-. It is purely 
R question of fact dependent upon the capavity of the stream, the prod- 
ucts of thc cou~rtry, and the profitableness or unprofitableness of its use 
in that nlanner. Wood on Nuisance, see. 464, 2 Ed. 

The leading case on the subject of thc law of water courses in North 
Carolina is S. o. CJl~nn, 52 N. C., 321, in which the late Judge Rat f l r ,  
in a oery able opinion, discussed the rights of thc public, and of the . . 
nparlail oriTnPrs, a11d of the owners of the h ~ d s  of these strcarns. H e  
divides them into three classes : 

"1. All bays and inlets 0x1 the coast where the title ebbs and flows, and 
all other w a t ~ r s  which can he navigated by sea-vessels, are navigable 
mtcm, ~ ~ z ~ l ~ l i r i  juris-not confining them to the critmion of ebb and 
flow which obtains in England. 

"2. All thc rivers, creeks and other water courses 11ot embraced in the 
above desvription, but whcih are in  fact sufficiently wide and deep to be 
navigable by boats, flats and rafts, are technically styled unnavigable, 
and are open to be appropriated by individuals by grants from the State 
under the entry laws. When the bed of the water course is not il~cluded 
in the grant, but the stream is called for as one of the boundaries, 
the grantee is entitled, as an incidental easement, to go to the (556) 
middle of the stream, and may cxercise and enjoy that easement 
for the. purposc of catching fish, or in any other manner not inconl- 
p t i b l e  with the right which the public have in thc stream for water corn- 
niunication b(%wcel~ different points 0x1 it." 

I n  the third class he pIaces all thc rivulets, brooks and other strearns 
which from any cause cannot be used for intercommunication by inland 
navigation, and these, he says, are entirely the subject of private owner- 
ship. 

While it will be noticcd that the second class is by his defirrition con- 
fined to such as are sufficiently wide and deep to be navigable by "boats, 
flats and rafts," no mention is made of logs. The timber interests had 
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not then assumed the proportions which they have at  this day in North 
Carolina, but it is interesting to note that during the same year, and 
some months before the opinion was delivered, the General Assembly 
had passed an act amending chapter 100 of the Revised Code, concern- 
ing rivers and creeks, and giving the commissioners power to "lay off 
gates, with slopes attached thereto, upon any milldam built across such 
stream, of such dimensions and construction as shall be sufficient for the 
convenient passage of floating logs and other timber, in cases where it 
may be deemed necessary," etc. Thus it will be seen that the Legislature 
at that time recognized the necessity of keeping open the streams for 
the passage of timber, then as now an important artiole of commerce, 
and i t  may well be that logs would have been included in the list with 
boats, flats and rafts, if the attention of the learned judge had been 
called to it. I t  will not be necessary to cite the many cases in our Court, 
before and since that to which I have specially referred. But in the 
case of McLaughZin v. Manufacturing Go., 103 N. C., 100, for the first 
time I see an allusion to another class of streams called floatable-a 

term now in general use, especially in  those states where there 
(557) are great timber interests, as in  the Northeastern states and upon 

the Great Lakes. 
Floatable streams are said to be "capable of valuable use in bearing 

the products of mines, forest 2nd tillage of the country it traverses to 
mills and markets." 

I am inclined to admit (and I suppose his Honor was of this opinion) 
that from the testimony in this case it was proved that the French 
Broad River, at the piont of inquiry and above and below, is a floatable 
stream, but if from this assumption he was led to the conclusion that 
therefore the defendant might place his timber in  the river to be carried 
by the rising waters without a guide or driver, and without regard to the 
safety of the property of riparian owners and their erections in and 
upon the stream, and if for this reason he intimated his opinion that 
upon his own evidence the plaintiff was not entitled to recover, I have 
grave doubts-as to the correctness of the conclusion. Clearly, under our 
authority, from the earliest case cited in S. v. Glenn to McLaughlin v. 
iVanufacturing Co., it is held that the owners of the adjacent lands had 
the right to use the water to the thread of the stream in the water 
courses styled technically uunavigable, even where the bed of the stream 
had not been granted, so as not to obstruct the public or its right of 
floatage. 

The authorities upon the subject of water courses and the rights of 
navigators and riparian proprietors are abundant, and ever illcreasing 
in number in many of the states and in  Canada, and it would serve no 
good purpose to quote more than is sufficient to give weight to our propo- 
sition. 3 4 2  
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I n  the case of Gaston v. Mace, 33 W. Va., 14, navigable streams are 
divided into (1) tidal streams; (2) those nontidal, but navigable for 
boats or lighters, and (3) floatable, to which last class are given the 
definition we have quoted, supra, and in relation thereto a quotation is 
used from Lancy v. Clifford, 54 Me., 487. 

"A stream, which, in  its natural condition,.is capable of being (558) 
used for floating logs, lumber and rafts, is subject to the public 
use as a highway, though it be private property and not strictly navi- 
gable. This right of the public, however, must be exercised in a reason- 
able manner. . . . The various purposes for which such a high- 
way is used by the public, whether for transporting merchandise, raft- 
ing, driving or booming logs, or securing them at the mill afterwards, 
if necessary, requires so much space as temporarily to obstruct the way, 
but if parties so conduct themselves in this business as to discommode 
others as little as is reasonably practicable, the law holds them harm- 
less." Speaking of the conflict of interest between the navigators and 
the riparian owners, '(the common law . . . furnishes a solution of 
this difficulty by allowing the owner of the soil, over which a floatable 
stream which is not technically navigable passes, to build a dam across 
it and erect a niill thereon, provided he furnishes a convenient and suit- 
able sluice or passage-way for the public by or through his erection. In 
this way both these rights may be exercised without substantial preju- 
dice or inconvenience." 

I might well adopt this language in regard to the rights of floaters 
upon streams of the character indicated, where the bed of the stream has 
not been granted, and where the riparian owners have the right to use 
the waters to the thread of the stream. 

I may take a passage from section 110 of Gould on Waters: "The 
rights of the public are not superior to private rights in streams which 
are merely floatable, to the same extent as in  rivers which are capable 
of more extended navigation. . . . But the right of floatage is not 
exclusive of the use of the water for machinery, and the rights of the 
public and those of the riparian owners are both to be enjoyed with a 
proper regard to the existence and preservation of the other. ' 

"If dams are so constructed as to limit the public passage to (559) 
a small portion of the stream, and sufficient provision is made 
for the passage of logs, the public cannot complain, while those who 
exercise the right of floatage are liable to the riparian owners for 
such exercise of the common right as causes them an injury." 

We conclude that the plaintiff was at any rate entitled to have the 
jury pass upon the question whether he was damaged by the negligent 
manner in which the logs were driven down the stream, under proper 
instructions. 

3 4 3  
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I n  Lewis v. Keeling, 46 N.  C., 299, where, in  Chowan River, a navi- 
gable stream, the steamer ran over the seine and injured it, the right of 
navigation was undoubtedly paramount to that of fishing; it was clearly 
intimated that while the steamer had the right to run over the seine in 
the bona fide prosecution of its business, it could not do so wantonly or 
unnecessarily. The brief of the late Judge Barnes in this case has 
abundant authority to show that if the defendant negligently destroyed 
plaintiff's property, even if it were a nuisance, he is liable for its value. 
And this might apply to our present case, even though it were clear that 
plaintiff's erection overpassed the thread of the stream. 

I f  the intimation of his Honor and consequent nonsuit of the plain- 
tiff would have the effect to declare that the river in question is what is 
now called a floatable stream, the principle involved might affect many 
rivers in  North Carolina with varied riparian rights and valuable in- 
terests. Great care should be exercised in the settlement of the law in 
North Carolina between important and sometimes conflicting interests. 
The decisions in other states on kindred subjects, in many cases, depend 
upon local usage or special legislation. We must look, in a great meas- 
ure, to our own statutes and to the common law as interpreted by our 
own Court. 

I desire to make no intimation with regard to streams where the bed 
has been granted by the State. As far  as the evidence in  this case 

shows, the lands of the plaintiff and of those through whom he 
(560) derives title out of the State, are bounded by the river, giving 

them, as I have said, the right to the use of the stream to its 
thread. 

Without pursuing our inquiries further, it seems to me that his Honor 
ought to have permitted the case to go to the jury with instructions as 
to the law bearing upon suitable issues. 

CLARK, J., dissenting. 

AVERY, J., dissenting. While the criterion by which the navigability 
of waters was determined in  England has not been adopted as a test in 
bmerica,'the rule established in both countries is founded upon the same 
substantial reason, that where a particular water course can be relied 
upon with tolerable regularity as a highway for transporting valuable 
products of an extensive section of country to market, those who are en- 
gaged i n  conducting such commerce have an easement superior to the 
right of the owner of the soil, or the riparian proprietor. Thunder B a y  
Co. v. Speechly, 31 Mich., 336; Moore v. Scanborn, 2 Mich., 519 (59 
Am. Dec., p. 20) ; Walker v. Allen, 72 ,41a., 456; R. R. v. Brooks, 39 
Ark., 403 ; T h e  Montello, 20 Wall., 441 ; Broadnax 11. Baker, 94 N .  C., 
681; Brown v. Chadbourn, 31 Me., 9 ;  6 Lawson R. & Rem., see. 2928; 
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Wood or1 Nuisances, sev. 588; Davis 11. lil'inalow, -51 Me., 264, and note 
81 Am., see. 582; 1211g(-11 on Highways, scc. 5.3; Xngell on Water 
Courses, see. 537; l ' k ~  Dur~iel Hall, 10 Wall., 563; IIi7,oX; v. H i m ,  13 
Am. Rep., 255 ; S. v. Cluh,  100 N. C., 477. 
hl England thr  streams above tide-water were seldom, if ever, made to 

suhserve such useful purposes; but in many portions of *\merica there 
are rivers that afford an outlet (and frequently the only one) for most 
valuable ores and timber. I t  has been well said that "in the most am- 
11-ovcd n loder~~  seme of the term in this country, navigable waters 
include all those which afford a channd for useful commerce. 
Such ~ m t e r s  are public highways of cornmoll right." I 0  A. & E., (561) 
p. 236. 

This Court distinctly recognized the principle that the right of a ripa- 
rian proprietor of both banks was scrvient to the easeme~~t of the public 
in  the water for thc purpose of carrying to markct whatever of the 
products of the country could be transported upon i t  in 8. v. Glenn, 52 
N.  C., 321; using the language afterwards quoted irl S. v. N a r ~ o t u s  
Is land Club,  supra. "As the riparian proprietor of the land on both 
sides of the stream, he is clearly entitled to the soil entirely across the 
river, subject lo  a n  easement lo  the  public for t h e  purpose of transporta- 
t i o n  of l ime,  pour and other arlic7es i n  flals and ctcno~s." I t  was in 
evidence in that case, that flat-boats could be used and had been ern- 
ployrd in carrying the articles mentioned on the Yadkin River. I t  was 
in evidence, and not disputed, that the Frmcb Broad River had been 
used for transporting logs for fifteen or twenty years, as high up as 
twenty-six or twenty-eight miles abovc thc plaintiff's fish-traps; that it 
mas probably susceptible to such use to a point further up thc main 
stream, and that within thc section actually used three tributaries, 
Swannanoa, R i w r  and Mud Creek, emptieil into it. Without 
considcril~g the additioi~al facilities that may have been afforded bymthc 
sn~allrr  streams for bringing timber to the French Broad, we must con- - - 
clude that its use as an artery of commerce, though confined to the trans- 
portation of logs, will not only prove valuable to those engaged in manu- 
facturing lumber, but will furnish a channel by which the timber in ;t 

largc area of territory extetdirlg out from both banks of the river may 
find an outlet to market. As none but the most valuable hardwood logs 
will bear transportation by railway from points remote from the coast, 
as a rule the value of immense forests is often left to depend upon local 
d e r n a ~ d  until the cheaper water highways arc utilized. Hence, public 
policy, as well as reason, upon which the rccognition of the easement in 
water courses is founded. have inclined the courts to sustain the richt of 

u 

the owners of large forests or extensive mining districts to enjoy 
the privilege, when shown to be very valuable to them, at  the (562) 
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comparatively insignificant sacrifice on the part of a riparian pro- 
prietor of using his property in  subordinatibn to it. I t  was upon 
such consideration that the courts of those states where the fresh-water 
streams were first found useful in the development of mineral or well 
timbered lands, declared that the reason of thc English rule extended, 
under the widely different circumstances often existing in this country, 
not only to navigable tidal strea~iis and fresh-water streams large enough 
for boats and 1ighters)'but to such as subserved the purpose of bearing 
the products of the mines, forests and tillage of the country traversed by 
them to mills or market. Wood L. Nuis., see. 586; 16 A. & E., 242; 
Moore v. Sanborn, 2 Mich., 526; Brown v.  Chadbournc, supra; Lewis v. 
Coffee, 77 Ala., 190; Treat v. Lord, 42 Me., 552; Canfield v. Erie, 1 
Mich., 105 ; Grand Rapids v. Jarvis, 30 Mich., 308 ; McLaughlin v. Min- 
ing Co., 103 N. C., 100; S. v. Corporation, post, 661. 

The best criterion of the navigability of a water course, therefore, is 
unquestionably its adaptability for the purposes of useful commerce, 
and, bearing this controlling principle in mind, we see no sufficient 
reason for the arbitrary distinction which counsel contended should be 
drawn between transporting logs in rafts and allowing each log to drift 
or float with the current of the stream. The object being to develop 
vast forests of virgin trees, that are located remote from the centers of 
trade, by utilizing the natural force of the flowing water as a means of 
cheap transportation, the reasons offered for sustaining the right to the 
easement, in a sluggish stream, where the logs can be floated in rafts, 

and denying its existence in a water course of much greater 
(563) volume and equal depth, because it is studded with immense 

rocks, and the fall is so great and the current so strong that rafts 
cannot be handled with safety, seem to me very unsatisfactory. The 
recognition of the distinction would prohibit the development of the 
mountain section, where there are generally strong currents and sudden 
falls, though Nature had furnished the means of reaching the object in 
view more certainly and expeditiously by using the swift rather than 
the sluggish current. I f  logs were attached to each other so as to form 
large rafts, they might be so steered as to avoid nets, dams and other 
obstructions placed in water that moves slowly; but, even though no 
large stones protruded above the surface of a swift stream, it would be 
impossible without the aid of a steam tug to protect dams built across 
them from the consequences of collision, involving much more danger of 
destroying them than would the lodging of logs, one at a time, against 
them. I n  this view we are sustained by abundant authority in those 
states where the floating of logs to market has become an extenshe and 
profitable industry. Brown v. Chadbourne, supra; Field v. Log Co., 
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67 Wis., 569; Buchanan v. Grand River Co., 48 Mich., 364; Muse v. 
Smith, 3 Oregon, 621; Grand Rapids o. dnrois, svpra; Treat u. Lord, 
supra.  

I t  is t r ~ w ,  that in one or two of the states where the forests are not 
c~xter~sive or the timber trees l e ry  d n a b l e ,  the rule has been adopted 
that a due regard for the rights of owncrs of dams requires that the logs 
should either he transported in rafts in charge of some pwsons who 
(+an steer them, or that during thc season when they arc being floated 
Inen should bc posted at intervals aloirg the banks of s t r ~ a m s  to prevent 
a collection of logs at any one point. But in states where timber has 
becomc an important article of commerce, the better rulc prevails that 
when we ever1 concede a stream to be a public highway, all 
private rights in it must be as completely subordinated as in a (564) 
public road passing through land of private indivdiuals. 

T ~ P  Legislature uirquestionahly has, on the oilc hand, thc power to 
make any obstruction of a highway indictable, or, on the other, to per- 
mit the original owner of the land in thc c.xercisc. of his servient right 
ot erect a. gate across the highway upon certain co~~ditions which will 
protect the public from great ir~co~~venience irr n s i ~ ~ g  it. Irr the same 
way the Legislature has, by statute, (The Codc, s c ~ .  1849), provided 
that the owner of land oil one bauk of a stream may, under certain cir- 
cumstances, cause a mill-site to be contlcmncd. On the other hand, The 
Code, see. 3706, et spy., clearly rec>ogrrizes the doctrine that all streams 
that are susceptible of use for commerce, are public highways which 
may he talien in charge by the county comrnissioncrs and cleared out 
and ~mproved at thc expcmse of the county, and placcd in charge of 
overseers with ccrtaiu dcsigrlated hail& subjcct to thcir ordcrs just as 
is done in reference to public roads. Arid thcl Legislature has, in  the 
most explicit tcrrns, recognized also the principle that s t i ~ a r r ~ s  s u s c ~ p  
t ~ b l c  of use for floating logs arc public highways in wl~ich thc public 
lrave a right superior to even that of the mill-owner, who has the fee 
simple in the wholc bed of the stream. I n  section 3712 of The Codc, 
corrrmissioirc~rs, who may be appointed by thc~ county authorities "to 
psarnine and lay off river? and crwks i l l  their county" (scctio~r 3710), 
are empowwed "to lay off gates with slopes attached thcreto, upor, any 
rnilltlair~ built upon such stream, of such dimcnsiorls and construction as 
shall br saffic.ient for the cotlrnric~l~t passage of floating logs a ~ ~ d  other 
timber." 

I f  the riparian ])rol)riptor or owner of the bed of the strc~an~ llatl a 
right superior to that of the public, it would be necessary before re- 
quiring him to open a passway in his darn to condemn and pay for 
such way under the right of eminent domain. But it is because a11 
streams useful for commerce are natural highways, over which the 
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-- 

GWALTXEY v. TI~XBER Co. 

(565) sovereign state is at  liberty to assert the right of control for 
public use absolutely or only to a limited extent, as it may elect, 

that the owner cannot object to having it declared subject to public use 
without condemnation and compensation. Burnard v. Hinkley, 10 
Mich., 459; 16 A. & E., page 263, note 3. 

The statute provides for laying off a way for the convenient passage 
of floating logs, not rafts, thus showing the legislative intent to protect 
as fully the right of a man who has but a single log, to mark it and let 
it float along a highway i n  this State to the waters of the Tennessee, 
as that of a company that has capital to buy immense forests, construct 
~ t f t s ,  and to so enlarge their business as to justify them in posting a line 
of sentinels to watch and steer from Asheville to Paint Rock. If the 
public has an easement or right in  a river as a highway, it is the office 
of the Legislature to restrict the use of it so as to protect mills, fish- 
dams and bridges, if they think best. The courts have no authority by 
their judgments to remedy evils for which it is within the province of 
the law-making power alone to furnish the means of redress. Much 
less has the court a right arbitrarily to declare that though a stream 
useful for commerce is by common law a public highway, it can be used 
only by persons who fasten logs together and float then1 as rafts. I t  
seems to me that a court might as well declare that one who drives an 
ox or pair of oxen shall not 'have the right to use the public road, be- 
cause the ox is less manageable and more apt to bring a conreyance 
into collision with other passing vehicles than horses or mules. I am 
free to concede that there has been some conflict of authority on this 
subject, and, as we are at liberty now to align this Court with those 
maintaining either view, it is well for us to remember that there are 
sixteen mountain counties lying west of the Blue Ridge in North Caro- 

lina, in  all of which will be found timber of great value that can 
(566) never find its way to market except by the swift mour~taiii 

streams, that are for the most part utterly incapable of floating 
rafts, but many of which will transport logs by the thousands and ulti- 
mately deliver them at the market towns, where various cross 
the Tennessee River. Nature has provided this outlet where the charac- 
ter of the country is such that railways can be built only at immense 
cost. The Legislature has already defined the respective rights of mill- 
owners and log-floaters, where the timber interest assumes such magni- 
tude in  the lo-w country as to challenge the attention of the county com- 
missioners. 

I t  may not be amiss to call attention to the fact that the Legislature 
has also asserted its right to have all fish-dams on the French Broad 
River from Paint Rock to Brevard opened for the free passage of fish. 
The Code, see. 3410, provides that no person shall place or allow to re- 
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main in the French Broad Riwr,  from thc State li11e to Nrevard, any 
dam for mill or factory purposes, uirless the ownw thcrcxof shall con- 
struct thereon, at  his own expcilsc, a sluice,-way for the free passagc of 
fish, of a width of not less than tlrrcc feet i ~ o r  marc than ten feet. I t  
may be well to remembcr that the Legislatixe ha! thus declared a pass- 
way of not more than ten feet sufficaierrt for all purposes between Ashe- 
ville and Brevard, where the river is admitted to be a floatable stream, 
and yet a raft  must ordinarily hc niiich wider. 

I n  section 3412 it is provided that no other obstructioil to the passage 
of fish shall exist: or be built between the designated points in  the 
streams hereinbefore m c n t i o i ~ l ,  unless an openis~g of not less than 
twenty-five feet and not more than seventy-five feet, embracing the m a i n  
channel of said strcams, shall be made by the owner of such obstruc- 
tions within twenty days after notice f r o n ~  the Board of Agriculture to 
make such opening, under penalty of fifty dollars per day for each day 
such obstruction shall remain unope~~ed. 

1 think that the statute giving the county cornmissioners the (561) 
power. to take charge of floatable streams is, and was intended, 
to be merely in affirmance of thr common law right to use a stream 
rapable of floating logs to market with reasonable regularity for a por- 
tion of each year, and a grailt of authority to the counties for the public 
benefit to keep such streams unobstructed, just as a public road is kept 
in  good condition. Since it mas intimated i n  Glenn'o case, and has 
since been distinctly declared, that there is such a thing as a stream 
navigable for logs, i t  is too late to attempt to distinguish between the 
dominant right of the public for that purpose and the superior right 
of a steamer to the channel of a stream large enough to permit its pas- 
sage. N c L u u g h l i n  v. Mining  Go., supra; 8. 11. Corporation, post, 661. 
A statute which attempts to confer on mill-owners the right to obstruct 
the passage of fish is unconstitutional. H e  maintains his obstruction 
subject to the right of the Legislature to require, in the interest of 
other riparian owners, that a sufficient passway for fish be opened in it. 
8 A. & E., p. 35. 

I t  is not necessary, in order to establish the easement in a river, to 
show that it is susceptible of use continuously during the whole year 
for the purpose of floatage, but i t  is sufficient if i t  appear that business 
men may calculate that, with tolerable regularity as to the season, the 
water will rise to and remain at  such a hcight as will enable them to 
make it profitable to use i t  as a highway for t ransport i~~g logs to market 
or mills lower down. When prudent business men regulate their ex- 
penditures with reference to the anticipated rise, the stream becomes 
a factor in conducting the commerce of the c o n r ~ t ~ y .  I/TTalkrr v .  Allen, 
supra;  Li t l le  Rock  7). II~.ooks, supra; Felzer 0.  R o b i m o n ,  3 O~cgoi1; 
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Thunder Buy  Co. v. Speeksly, supru; Morrgan v. King,  35 N. Y., 454. 
This is one of many instances illustrating how, looking always to the 
reason upon which the common law was founded, its principles may be 

expanded so as to meet the exigencies arising in  the development 
(568) of a new counr)ty under conditions that did not exist in  England. 

There was evidence introduced by the plaintiff, and undisputed, 
tending to show that the river had been utilized for floatage for fifteen 
years for a distance of twenty-five miles, at least, above the trap, thus 
offering a channel for shipment to a large territory and numerous per- 
sons, and that one person had cut four million feet of lumber into i t  in 
one month. While a short stream or arm of a bay might not be de- 
clared a highway for the convenience of a few persons interested in  
a small territory, the  right to the easement may always be asserted 
when there is "a capacity for valuable and extensive floatage." Moore 
I-. Sanbourne, supra; Wadsworth v. Smith ,  26 Am. Dec., 525; Rhodes 
v. Otis, 73 Am. Dec., 439. The witness Zachary testified that he had 
lived on the French Broad River since the year 1869, and there had 
been a great deal of high water every winter since that date, except 
the two last winters, but during those two it had been high enough to 
float logs. 

I believe that the majority of the Court concur only in the view 
that the testimony left the question whether the French Broad River 
below Asheville was shown to be capable of floating logs to market dur- 
ing the winter season in  dispute, and that the jury should have been 
allowed to pass upon it. As I interpret the testimony, no witness stated 
that logs could not be floated during every winter. I t  is probable that 
all would hare testified that it was impracticable to float rafts either 
above or below Asheville. or in  any stream west of the Yadkin. 

I f  the streams are only open as a highway for logs in  that shape, 
the enforcement of the rule would prove an embargo upon that species 
of commerce on every stream where rocks and shoals abound, and render 

it necessary to condemn the beds of such streams and blast out 
(569) the rocks before they can be utilized as public highways. Pierre- 

port o. Loveless, 72 N.  Y., 212; Walker 21. Board of Pqlhlic 
Works,  16 Ohio, 540. 

But it seems to me that if the river abore Asheville had been profit- 
ably used for fifteen years for floating logs to mills located there, i t  
would be presumed that, according to the laws of Nature, the stream, 
which was growing larger and more powerful below, would be, for the 
same period, capable of profitable use in  floating single logs. The im- 
mense rocks below might burst rafts asunder, but while a stream which 
had been cleared out for navigation above Asheville, might be too rough 
for steamers, but, according to all observation and experience, it could 
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11ot ha7 e been so snlall or so rugged that it ( d d  not be relied on for 
transport iug logs. 

I t  appearing from the testirnorly that a large ni~mber of logs had been 
floated by the defcndant, its agcnts and others, from points above the 
dam, and had reached their destinatioi~ below without stopping, the 
fact that a number may have been washed ashore or drifted against 
~.o('ks or other obstructions in the rivcxr and remained until started 
from tT&- places of lodgment in nowise affects its navigability. Wood, 
s ~ ~ p ~ r a ,  sec. 588 ; W o o d  1 . .  Chadhourne, supra. 

The Tar  River, betwecn Tarboro and Qreerlvillc, in our own State, 
is usually too low for several months in  each ycar for navigation by the 
steamers thnt ply between the two points, and the rains that raise the 
r i ~ c r  do not recaur at fixed periods any year, yct they come with such 
regularity that the riparian planter may calculate on transportation 
by water f o ~  his cotton crop with ahsolute certainty during the winter 
nlor~tlrs. No one would contend that Tar  River is not navigable by 
small steamers. Though logs might drift ashore when the waters are 
subsiding, there would, of coursc, he no room for dispute as to its 
(2al)acity to  float logs also. 

The plaintiff rests his claim to damages upon the f a d ,  which the 
testimony tends to prove, that more than one hurldrcd and fifty logs 
I - )e lo~~gl~~g  to the tlrf(wdant lodged against his tlarrl 011 th t  cveni~rg 
before the fish-trap was swcxpt away. Granting this to bc true, (570) 
:ud conctdilrg, as we have shown, that the French Broad is a 
floatablr stream or highway, the defcndant, in common with all other 
citizens, had un casement with the rights incidental to its exercise, while 
thc company, or its agents, werc pursuing the usual plan in trusting its 
logs to the cwrrcnt, and were not wantonly and purposely trusting them 
11pon any dam, w11e1-P the natural tendency of thcl stream was to carry 
thmi around it, they could incur no liability to answer in damages to 
a I I ~  riptwian proprietor, especially to one \\hose interest in the soil 
r~tentlcd only crd filum aquae, while, according to his own testimony, 
I I (~ had left hut little over one-third of thcx stream open. M t N u n ~ r p  v. 
;I/erancler, 109 N .  C., 2 4 2 ;  8. 1 ' .  G l r n r ~ ,  jtcpra; CVaifs v .  Boom Po., 52 
Mich., 203; 1Jr~ion Mills Co. 71. Shcno,  66 Wis., 476; M c P k e d e r s  v. 
/,. D. & Po., 78 Miss., 329. The defendant, having the dominant right 
of l ~ a v i ~ a t i o ~ l  for the purposc of transporting logs, was under 110 greater 
legal obhgatiol? to look after the safety of a dam attached to a f ish  
trap, by conducting the logs around it, than the comrnandcr of a stcamcr 
~~-oul( l  ]lave been in passing through a navigable sound to steer arou~ld 
a fisli-net that had been set across the channel. H ~ f f r i c k  1 1 .  Pagc, 82 
N. C., 6; ; 8. I,. Glrnn,  supra;  8. P .  Club ,  100 N.  C., 477 ; tlngrll on 
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Water Courses, sees. 350, 558, 659; 3 Lawson Rem., sec. 2936; Daois  I:. 

Winslow. 81 Am. Dec.. 580. 
I f  the plaintiff had the right to construct a dam as far  as the center 

of the stream, his outer boundary, still the defendant had the superior 
right to enjoy the easement in the whole stream; and Ff in floating his 
logs in the usual way they came in  contact with the dam, the company 
incurred no liability for loss from consequent injury to the fish-trap. 
Davis v.  Winslow, supra; 26 Am. Dec., 530; Walker v. Xhe$ardson, 

4 Wis., 495; 17eates v.  Judd,  18 ibid., 118. 
(571) We think that, according to the testimony, in any aspect of it, 

the injury to the dam was caused by the drifting of logs, that 
were being transported in a lawful manner, agaiust it. I f  we co~lcede, 
for the sake of argument, that the riparian proprietor had the right 
to construct the dam and that the defendant's agents were not authorized 
to treat i t  as a public nuisance and purposely tear it down in order to 
open a channel for the passage of its logs, still the plaintiff, upon the 
principle stated, and according to the authorities cited, could not recorer 
for the failure of the defendant to keep the logs off the dam or trap. 
Hettrick v. Page, supra. I n  the exercise of a subordinate right it was 
incumbent on the plaintiff himself, in  the most favorabk view of the 
law for him, to guard against possible injury from such cause, either 
by leaving an opening in the dam where the current would iraturally 
carry the logs, or by steering them as they approached around the 
western end of it. Brown v. Chadbourne, suprci; Lancey v. Clifford, 
92 Am. Dec., 561 ; Gorman v. Elenson, 77 Am. Dec., 435 ; Grand Rapids 
v. Powers, Albany Law Journal, 13 February, 1892, p. 148. 

I f  section 1123 of The Code can be construed to affect the merits of 
our case at  all, it at most gives the sanction of the law to the erection 
of a dam for two-thirds of the distance across a stream in which the 
public have an easement for transporting logs, but in subordination to 
the superior right to the use of the highway for that purpose. 

While I understand that a majority of the Court thus far  have con- 
curred only in the view that there was error in  refusing to submit the 
case to the jury, I have submitted my views, in dissenting, upon every 
aspect of the case, and at  length, because I am firmly persuaded that 
the future development of all Western North Carolina, and especially 
of that section located on the waters of the Mississippi, depends more 
upon the ultimate decision of the points involved in this case than upon 
any or all other contingencies. 

Cited: Morris v. Herndon, 113 N. C., 239 ; Gwaltney v. Timber Co., 
115 N.  C., 581; Comrs. v. Lumber Co., ib., 595; S. c., 116 N. C., 734, 
742, 746; Warren v. Lumber Co., 154 N .  C., 3'7. 
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PHILIP BUCKNER v. LOUIS ANDERSON. 

Action lo  Recovel- Lancl-Descriplion--1Cvidence-Chargf5. 

1. The different descriptions of a boundary line should be, if possible, recon- 
ciled to give effect to the grantor's intent. 

2. When, in  the original survey, a natural object or well known line of 
another tract is called for, such call will control a description of courses 
and distances inconsistent therewith. 

3. Where there is  a call in a deed "thence with that line to  a stake on the 
west bank of the branch," and to reach such "branch" which is well 
known, the "line" must be extended some seventeen or eighteen poles: 
R c l d ,  i t  is proper to follow,the line so extended to the branch. 

4. The charge of the court to the jury that  the line must be determined by 
following the line to the "branch," was not error, though there was some 
evidence that  there was a nearer tributary of this branch. What branch 
was meant, was a questjon for the jury. 

5. The parties were not estopped by a subsequent verbal agreement fixing 
the line to  such tribntary of the branch from disputing such line. 

 TIO ON to rccover'possrssioil of land, tried at November Term,  1801, 
of BUNCOMBE, before Merrirnon, J .  

The controversy grew out of the qucstion whether the plaintiff's line 
should be run from a point designated as figure 1 on the plat to 2, and 
thence to 12 and to 11 (so as to include the disputed territory included 
within the lines 2, 12, 11, 2) ,  or whether it should be located from 1 to 2 
arid thence north to 11, and thence to 12, as contended by the defend- 
ant, so as to cover no part of thc defendant's possession. The call which 
gavc rise to this dispute was thence (from figure 1 )  with the line of said 
tract (admitted to be the mountain field tract, 1, 2, 3, 4, 5,  1 )  to a stake 
on the west bank of the branch. I n  the beginning of the descriptive 
clause in plaintiff's deed, the, lai~ds are described as lying 011 thc 
head of Meadow's Branch, on the Bee Tree of Bull7s Creek. ( 3 7 3 )  
The location of Bee Tree Branch is showll on the plot attached, 
and which was agreed npou by thc partics to  be uscd in the statement; 
but the location of figure 11 will be fixed further sonth, as indicated by a 
cross mark on the line 10 to 11. The other material facts are stated in 
the opinion of the Court. 

T;C7. H. Afalone for plaintif. 
T .  El. Davidson for defendant. 

AVEBY, J. The corrtrorersy hingtxs upon the location of a b o u ~ l d a r ~  
l i ~ ~ e ,  and the facts are so far ascertained and admitted as to narrow i t  
dolw to the legal question,, what is the true line of the deed from 
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(574) Ramsey and others, executors, to Stephen dmmons? Beginning 
at figure 14 on the plat, it is agreed that the line runs along a 

ridge to 14 and 16, and with the ridge to a Spanish oak opposite to 
Stephen Ammon's own corner of his mountain field tract, and thence 
to said corner at 4. From 4 the call of the deed is thence "with thut 
line" (admitted to be the line of the mountain field tract), 127 poles to 

a stake, which both parties agree is at 5 ; and from 5 the call is "thence 
with that h l f ?  to the beginning corner," which is conceded to be located 
at  figure 1. The main question grows out of the location of the next 
line, and depends for its solution, in view of the undisputed facts, upon 
the construction which the court will give to the language of the next 
call, "thence with that line to a stake on the west bank of the branch." 
The land was described in  the deed as "lying on the head of Meadow's 
Branch, on the Bee Tree of Bull's Creek." The nearest point of Bee 
Tree Creek is at 17, which is eighteen poles from 2, where the corner 
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of the mountain field tract is located, and on a prolongation of the line 
5, 1, 2 ;  but the next succeediug line of the mountain field tract (from 
2 to 3) crosses Bee Tree Branch at 11 aud, according to the testimony 
of some of the witnesses, Cove I h n c h ,  one of its tributaries, at  10. The 
point next called for being on the Dan Knob, at  12, the plaintiff roll- 
tends that thc proper location of the call, mhich gives risc to the con- 
troversy, ruus from figure 1, with the liite of the mountailr field tract 
to 2 (where it diverges to the north), thence to the nearest point on the 
west ba~lk  of Dee Tree at 17, so as to include the disputed territoly, 
where thtx tlefendant's possc~ssion lies (within the hou~~tlaries 2: 12, 
I 2 ) .  The dcfendant insists that the disputed line is to hc so located 
as to run with the hou~~daries of the rnountai~l field tract till they reach 
the west bank of Bee Tree Kral~ch at 11, and thus l.econcile and fullfil 
the two descriptions by following the lines of thcl tract called for to the 
west bank of the branch. The general rulc which must be al- 
ways obs~rrcd, if possihle, is that ti~ffcrcl~t d(wril)tiol~s of a (373) 
boundary line sllould be reconciled so as to give effect to ewry 
expression of the grantor's intent. Protlor v. Pool, 15 N .  C., 070; 
Xhaflrr 2). U a k r ~ ,  ante, 1 ;  8hul2n 1 1 .  Young, 25 N. C., 385. 

I t  is settled that where there is direct proof of the actual ruin~ing of 
a line at  the time of the original survey or the locatioi~ of a corner called 
for, as the line of another tract, or on the bank of a creek, the party 
claiming under thc deed holds to such line or corrlrr, i~otwithstanding 
the fact that some ir~istaken description nlay he i l~ror ls is t t~~t  with such 
a location. Cherry v. Xlade, 7 N. C., 82. I t  is equally true that where 
a point on the bank of a stream, or in a given boul~dary, is described in 
such a way as, with the aid of extrinsic proof to fix its actual location, 
such description will preyail over and control a conflicting call for fol- 
lowing the line of another tract. I f  the call here had bwrl for a natural 
object, such as a certain rock on the crcek, or a stake conlcxr of another 
tract, the location of which could be determined hy runr~i~rg thc bounda- 
ries of such tract, the line must have b w r  run dirwt to such natural 
object, disregarding the call for following the line of another tract if 
inconsistent with the more certain description. Cherq  v. Slade, s u p ~ a .  
I n  a conflict of descriptions, that one must always be adopted which 
is the more certain, and a known objective poilit, or olle that can he 
rnade certain by proof, is, under that rule, to be preferred to one that 
can be fixed at a point .on an extended line or. surface only by groping 
along another line or lines to reach it. But no particular point on Ree 
Tree Branch, known or ascertainable otherwise than by use of the 
chain and compass, is designated as the terminus of t h r  call. Indeed, 
the corner is, by the terms of the description, at an imaginary point-a 
stake. What did the grantor mean by the words "thence with that line?" 

355  
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(576) Did he mean the boundary line generally, or a particular line 
of the mountain field tract? The lines of the plaintiff's deed, 

starting from the beginning corner at 14, first intersected with the 
100-acre tract at  4, and the next line, which is described as running 
"thence with that line 127 poles to a stake," it is admitted extends from 
4 to 5. I n  r u m i n g  the call from 5 the language, "thence with that line 
to the beginuing corner of said mountain field (100-acre) tract," is by 
common consent interpreted to mean, not the line which immediately 
preceded it in the deed, or a prolongation of it, but the next line of the 
samgtract, running eastwardly at a right angle. That particular line 
of the niountain field tract terminates at 1 ; but the next call continues 
in  the same direction to 2, falling short seventeen poles of reaching the 
west bank of the creek by a direct line. I t  is evident that the descrip- 
tion "with that line" was properly construed by the parties in running 
up to figure 1 as meaning "with the boundaries of the mountain field 
tract," though it became necessary to change the course from that just 
previously pursued in  order to conform to and follow its different lines. 
By  continuing to place the same construction upon the identical lan- 
guage previously used, after passing the beginning corner at 1, the 
two descriptions are met and reconciled. The boundary line of the 
mountain field tract is followed up to the very point fixed by its inter- 
section with Bee Tree Branch. Had it been i'mpracticable to reach the 
west bank of Bee Tree Branch by folloving, regardless of course, the 
boundaries of the other tract, both descriptions might hare been met by 
diverging at 2 and running to the nearest point on the west bank of the 
branch. Campbell v. Branch, 49 N. C., 313. I f  a known point had 
been called for on the branch, course and distance as determined by the 
compass or by known lines, might have been disregarded in  order to 
reach it. Redmon I). Stepp ,  100 N. C.,  213. 

The second line of defense contended for by the plaintiff, in case he 
should fail in  holding his first positio~l, was that, conceding the correct- 

ness of the principle that both descriptions must be reconciled by 
(577) following the lines, the first and nearest intersection with the 

waters of Bee Tree Branch was at the west bank of Cove Creek (a  
tributary of Bee Tree) at figure 10, and by locating the corner at that 
point and running thence to Dan Knob at 12, a part of the defendant's 
possession ~ ~ o u l d  still be covered by plaintiff's deed. The evidence was 
Fonflicting as to whether there was in  fact any ~ t r e a m  as Cove Branch 
crossing the line at 10, and considering the language of the deed the 
plaintiff had no ground to complain when the court told the jury that 
the boundary line of the mountain field tract must be followed to the 
branch, a n d i t  was for the jury to determine what branch was intended 
by the makers of the deed. 
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I t  mas ill 01 idmcc that t11c plaintiff a ~ i d  defelrdairt had agwed by 
p:w01 that the t ruc  boundary ram from I to 2, from 2 to 10, and thence 
lo 12, and that  they accortliiigly rnarkcd it. Thc  judgc vcrg 1)roperly 
i~f11setl to cliargc tlic jury that Ijy such a ~ c r h a l  agrccrncnt, rnadc after 
t l ~ e  botu~tlarics were fixed, a t  the cxccution of the deed, they could bc  
altered and t b ~  partic% cstoppcld from disputi~ig thcl 11t.w location so 
a g w d  iq1oi1. ~ Y h a f e r  o. Hahn, supra; Carmcwy 1 % .  Chtrr~cy, 5 1  N .  C., 
6 1  I f  thc. court below mrcd, it was in allowin? t l ~ e  jury to take such 
r ~ m ~ i i n g  and markiiig into consideration :it all, a s  tendiiig to show th r  
loration of the brancah called for, since the whole cont~.orersy dependcd 
n p r  ascertaining the  point of intersection of the linc with it, and 
 either an agrecmc~rt s~lbsequext to thc cxcczntlorl of the dcctl, nor rulr- 
lling 111 accordance with it,  was evitlmcr tellding to locate thc l i~ ler  rnn  
a ~ l d  rr larkd contc~m~joranc~ously wi tll thc cxc~cwtion of tlw original con- 
wyancc. Cicrawa.y 0.  CYh im cy, s u p  a. 

We t h i ~ ~ k  that  there was no error in t h ~  ruli~rq o r  cliargr of the court 
of which thc  1j1:riiltifi had just grolnld to cwmplai~l. 
NO FRROK. 

C i t e d :  LVorz~~ootl 11. Cr(~wford,  114 N .  C., 522;  Con: I:. NcGowan, I16 
AT. C., 135, 134; I-iro~~on '1). House, ib., 869; S h a f e r  v.  Ga!jn,or, 117 N. C., 
23, 25 ; l l r o ~ o n  11. House, 11 8 N .  C., 880 ; Dearm- v. Jones, 119 N. C., 
599; PwsnelT v. Gurr.isor~, 1 2 1  N .  C., 368; Drtnli.e 7). FIo1cl~l7, 133 N. C., 
165 ; J/addocli. ,u. / , cay ,  148 N. C., 380 ; Ijotldie 12. I lond,  158 IT. C., 206. 

( 5 7 8 )  
BOARD O F  EDUCATION OF BLADEN COUNTY V. BOARD OF COMMIS- 

SIONERS O F  BLADEN COTJNTY. 

I'uldic S'chools-Limitation of 1'cxn;es-ConsLi1utio~~-Roaril of Educa- 
Lion--Board of  Counl?y Commissioners. 

1. The Constitution, Article IX, sec. 3, requiring public schools to be open four 
months every year, does not authorize the county co~nmissioners to levy 
a tax beyond the limitation imposed by Article V, see. 1; and section 23, 
chapter 174, Laws of 1885, authorizing tax beyond this limitation is void. 
This case is governed by Barksdale p. Comm~ss ioncm,  93 N. C., 472. 

2. Unless it  be made to appear that there was palpable error or mistake, this 
Court will stand by former decisions. 

3. The Constitution, Article V, fixes the limitation for ordinary purposes- 
State and county-to two dollars on three hundred dollars worth of prop- 
erty, and two dollars on the poll; and by Article V, sec. 6, the counties 
cannot exceed the double of the State tax, except for special purpose and 
with the special approval of the General Assembly. 
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4. Quaere, if the General Assembly are so fettered by the limitation of 
Article V, sec. 1, that they cannot provide for the maintenance of public 
schools, as required by Article IX, see. 3, in the same way as they may 
provide for a casual deficit, or the payment of the public debt, or interest 
on the same, or for the suppression of invasion and insurrection. 

AVERY, J., dissenting. 

ACTION heard before M7inston, b., at Fall Term, 1892, of B L . ~ E S ,  
upon complaint and answer. 

The object of this action, brought by the County Board of Education, 
was by mandamus to compel the Board of County Commissioners of 
Bladen County to levy a tax beyond the constitutional limitation of 
Srticle V, see. 1, in order to keep the public schools open for four 
months, as prescribed by Article IX, see. 3, of the Constitution. The 
court upon this point gave judgment against the Board of Education, 
and they appealed to the Supreme Court. 

(579) . Theo. F. Davidson, Attorney-General, and <T. B. Butchelor for 
plaintiff. 

N o  counsel contra. 

MACRAE, J. The questions presented for our consideratio~i are 
precisely the same as those which are determined in the case of Barks- 
dale v. Commissioners, 93 N. C., 472, wherein i t  was held that while it 
is the duty of the county commissioners, under Article I X ,  sec. 3, of the 
Constitution of North Carolina, to keep the public schools open for at 
least four months every year, yet, in  discharging this duty, they cannot 
disregard the limitations imposed by Article V, sec. 1, as to the amount 
of tax to be levied; and that section 23, chapter 174, Laws of 1885, 
which requires the commissioners, if the tax levied by the State for this 
purpose shall be insufficient to carry it into effect, to levy annually a 
special tax to supply the deficiency, is unconstitutional, because it is not 
such a special tax for county purposes as is provided for by Article V, 
sec. 6, of the Constitution. 

The subject has been so recently and thoroughly discussed in the 
opinion delivered by Chief Justice Smi th  for the Court, and in the 
dissenting opinion of the then Associate Justice Merrimon, with all the 
authorities on both sides, that wk deem i t  unnecessary to recite the 
reasons upon which a conclusion was then reached by a majority of the 
Court. 

We have been induced to give the questions a careful reconsideration, 
and have listened with interest to the able argument of counsel who 
have sought to induce us to put a different construction upon the Consti- 
tution than was announced in  the decision above rMerred, and to hold 
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that i t  is the duty of the county c~orrmlissior~crs to obey the mandate of 
the Act of 1885, and levy the additional tax sufficient to n ~ & e  up the 
dtficiency, caused by the failure of the Gci~eral Assembly to provide 

, funds to maintain the schools for at least foar nlonths in the year. But 
me are constrained by thc principle ir~volvcd irl the rnaxirn sture 
decisis, i ~ r  which is hound up the stability of judicial decision, on (580) 
which depends llot o d y  rcqect for law, but knowledge of law, so 
necessary to bc possessed by those whose duty a ~ ~ d  business it is to advise 
the people 011 all matters caoncerning their il~t(~rest, to abidc by the dcci- 
sions of thc Court, urllcss it be madc to a p p a r  that there was pdpable 
error or mistake. When thrrc is room for constructioll, a ~ ~ d  reasolrc 
may be adduced on both sides of a matter irr controversy, the c ~ ~ t a i l l t y  of 
a rulc is of more iinl~ortancc o f t ~  than the reason of it. 

111 saying this, we do not wish i t  to be understood that, were tlre qucJs- 
tion before us an open one, we should reach a different co~~clasion upon 
it than has been declarcd by the Court. 

Thc subject of taxation, general and sl~ecial, by Stat(, and counties, 
has been considered i11 a long line of judicial decisions, beginning almost 
immediately upon the adoption of the Cor~stitution of 1868. I t  is wcll 
settled that, for the ordinary experms of gover~rment, both State a i d  
county, the first section of Articlc V of the Coastitution places the limit 
of taxation and preserves the equation between the capitation and the 
property tax-thc capitation tax ilevcr to exceed two dollars, and the 
tax upon property valued at three hundred dollars to be confined withill 
the same limit. I t  is also settled i l l  the same rnamler that by Article V, 
see. 6, the couuties may not exceed the double of the State tax, witEli11 
the equation, except for a special purpose and with thc special approval 
of the General Asserr~bl~. I t  appears from ail exarnirlation of the 
authorities that I J ~  case has ever come before the courts inrolvirlg 
the exercise of this special power of taxation by the, counties, exccl)t 
upon special or private acts for local objects, until the Act of 1885 was 
brought to our attention, wherein, in a public act ("An Act to arnr~rd the 
public school law, chapter 15 of The Code"), i t  is sought by sec- 
tion 23 to require a special tax in the county to supply the tle- (581) 
ficierrcy in the sum raised by general taxation and appropriation 
for public school purposes, under the requirements of Articlc I X  of the 
Constitutioil, irr sectioil 2 of which "the General Assembly . . . 
shall provide by taxation aild otherwise for a general and uniform sys- 
tern of public schools wherein tuition shall be free of charge to all the 
childre11 of the State bctwerrl the ages of six a i d  twenty-one years." 

I t  was held in Rarksdule's rase, supra,  which we are now asked to 
review, that this section 23 of thc Act of 1885 was not warranted by 
sectiou 6 of Articlr V of the Constitution, because it was not such a 
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special tax for local objects as was contemplated in the last named 
section. We see no reason to doubt the correctness of the decision of the 
Court upon this question, if it were now open to us for revision. The 
reasons are given and cases cited in  the opinioll of the Chief Justice in 
the case referred to, and it would be but cumbering the books for us to  
reproduce them here. 

Were the question presented to us of the power of the General Assem- 
bly to deal with the matter and provide adequate means for the neces- 
sary expenses incident to the maintenance of the public schools under ' 
the requirement of Article IX, by general taxation, unfettered by any 
limitation of Article V, sec. 1, in the same manner as they may pro- 
vide for a casual deficit, or for the payment of the public debt or interest 
011 the same, or for the suppression of insurrection or invasion, we 
might possibly find a solution of the apparent difficulty which has re- 
sulted in  a failure in some counties to maintain the schools for at 
least four months in every year. But, as the question may never arise, 
we will not discuss it. 

We are content to abide by the decision of the Court in  Barksdale's 
case, and declare that, the judgment of his Honor below, following that 

~ decision, is 
AFFIRMED. 

I 
(582)  AVER^, J., dissenting. Entertaining the most profound re- 

spect for the views of my brethren, I feel, nevertheless, con- 
strained to give expression to the reasons that have impelled me to the 
conclusion that a most important provision of the organic law has been 
misconstrued, and the will of the people, as embodied therein, has been 
thwarted by restricting the right of the Legislature to delegate to the 
counties the power to levy tax for the maintenance of public schools. I f  
the Court has fallen into error, i t  is a misconception that vitally con- 
cerns the public welfare. I n  the face of this constitutional inhibition 
the Legislature is no longer left free to enact and enforce uniform and 
liberal laws for sustaining our schools and elevating and educating the 
ignorant classes of our people. Experience and observation have shown 
that education and morality advances hand in hand, while ignorance 
and vice are, as a rule, as constant companions. Acting upon the en- 
lightened and philanthropic idea that crime could be best combatted, 
and happiness promoted by the refining influences of religion, morality 
and learning, the framers of our fundamental law dug deep and made 
mandatory public education as one of the bedstones upon which the 
Constitution rests. The provisions which apply specifically to this sub- 
ject are sections 1, 2 and 3 of Article IX,  the material portions of which 
are as follows : 
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"I. Religion, morality and knoud~dge being neccssar?j f o  good govern- 
nw11t a i d  tlw happirwss of rrl~rrliintl, schools and the means of education 
shall forcwr be eilrouragcd. 

"2. Thc General Assembly, at its first scssiorr under this Cortstitutiou, 
shall provide, by  (07  af ion and otherwise, for a gcwlral and uniform sys- 
tem of puhlir scl~ools, wherein tuition shall bc free of c h a ~ g r  to all chil- 
(hen of the Stat(,. 

"3. Each c o u ~ ~ t y  of the State shall be d i d e d  into n col~vei~ierrt num- 
ber of diitricts, in  which one or more public scboolr shall he maintained 
:tt least four rrlol~ihs in every year, and if the conmissioners of any 
county shall fail to comply with thc aforesaid rcquiren~cnts of 
this section they shall be liable to indictment." (583) 

This, like many othw expressions of the soiv~rcign will cm- 
bodictl in the Constitution, is not only nddrcsscd to and obligatory upon 
the Il,egislature, hut likcwiscx appeals to and deals directly with its ngen- 
ties for local governmcnt, the counties, and arms the courts with powcr 
to stimn1:ltc ihc commissioners to diligence. Xtartirrg out with thc all- 
~zouncerne~~t, ns solcmn and binding and as (.lear and comprehensible as 
any fundamc~~tal  principle transplanted from Magna Charta into our 
Declaration of Rights, that knowl~dgc, a s  the handmaiden of religion 
and morality, is essential to the perpetuity of good gorer~lmcnt, two con- 
~clrtions of the pcoplc hare dcliberatcly and solcmnly ordained that thc 
systtbm which "shall be rnaintai~led" must meet this necessity by conl- 
l'liallce, on the part of thc Lcgislaturc, with ccrtain wquircmcrlts of the 
~l~strument ,  and that the aid of the crinlinu1 law also be invoked if 
necessary to insurc the cnforcement of the constitutional mandate. 

I. I t  was made the duty of the Legislature, without dclay, at its first 
session, both a f k r  the ratificatio~r of t h ~  Constitution in 1868 a ~ l d  in its 
anicndecl form in 1876, to provide for n "gerlcmd ;~ncl unifornl system" 
by taxation or othcrwise. 

2. Thc c20unty comrnissioncrs wcre required to fix the bounds of the 
tlistrirts in which on(, or more schools wcre to be maintained four 
molrths, etc. 

3. The county commissioners are declared liable to intl ictme~~t for an 
offclnse created by thc Constitution, to wit, t h ~  failure to cornply with 
this sc>ction, not only by neglecting or refusing to lay off tlw limits of the 
districts, but by omitting to keep up the schools. 

IIow could the law-making power provide a general and uniform sys- 
tcm of schools, so tliitt the counties, as public agencies, should have thc 
pow~r,  which they were liable to punishment for not excrcising, 
of keeping up public schools for four months in the ,year in (584) 
l o c ~ ~ l i t i c ~  designated by them? Section 5 ,  Article lX ,  appro- 
j~ristes to the school f u ~ l d  of the counties the clear proceeds of penalties 
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and forfeitures collected, and all fines for breaches of penal or military 
law, paid within their respective borders. The State system must be 
uniform, "but the funds necessary 'for the support of the public schools 
are not derived exclusively from the State," said the late Chief Justice 
Merrimon in Greensboro w. Hodgin, 106 N.  C., 18'7. "The Constitu- 
tion plainly contemplates and intends that the several counties, as such, 
shall bear a material part of the burden of supplying such fnnd." In 
a subsequent portion of the same opinion, in construing section 4, 
Article IX, the Court says "It is likewise required that the fund sup- 
plied by the counties shall supplement that of the State and be dis- 
tributed in the counties supplying the same, as pointed out above," riz., 
so as to insure the maintenance of a school for four moilths in the several 
districts. Obviously, i t  is impracticable for the Legislature to so adjust 
the State taxation and distribution of the fund arising from it, that the 
same per centum of tax, with fines, forfeitures and penalties superadded, 
shall provide anything like uniformity in  the duration or character of 
the schools. The division of the fund, raised by State taxation, accord- 
ing to the number of children within the school age under the general 
law providing for its distribution, has been declared uniform and con- 
stitutional. Greensboro v. Hodgin, supra. But i t  is manifest that 
unless the local authorities of the several counties may exercise the 
power delegated to them by the Legislature to make a sufficient supple- 
ment, the share of one county may maintain schools for ten months, 
while that allotted to another, where school children are not numerous 
a i d  are scattered over a sparsely settled region, and where the amount 

paid in  the shape of penalties is insignificant, may not prove 
(585) sufficient to keep the schools open for one month in the whole 

year. The only criminal offense created and defined by the Con- 
stitution itself, is that mentioned in section 3. I t  is difficult to under- 
stand why this wide departure from the usual course was made, 
unless we interpret it as emphasizing the intent of the framers of the 
Constitution that the oficers held subject to this unusual liability should 
have power coextensive with their accountability. The Legislature, in 
enacting the law under which the tax was levied, manifestly placed this 
interpretation upon the sections which we have quoted, and in the con- 
struction of laws great respect should be shown to the opinion of the 
law-making power, and statutes solemnly enacted by the Legislature 
should be declared unconstitutional only when they are plainly repug- 
n$nt to the provisions of the organic law. 

Counties and towns are created by the Legislature for public conven- 
ience, and may be destroyed at any moment by the authority that gave 
them existence. Lilly v. Taylor, 88 N.  C., 489 ; 10 Myers Fed. Dig., sees. 
2224, 2425, 2026. The only limit upon the law-power is to be found 
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in  the restrictive clauses of the Federal and State co~~stitutions. 1 Dil- 
lo11 Xun.  Corp. (3  Ed.), sew. 63-68, et s ~ q . ;  Rurr in~j lo i~  a. Fer ry  Co., 
69 N. C. ,  166. Duties and burdens rnay be tlevolred upo~l the governing 
officers of co1xntic.s agai~lst thcir will, and in the abscncc of a restraining 
provision in  thc organic law, counties may be even cornpelled to assurncl 
tlie liabilities of t o w ~ ~ s  lying within their borders. Cool(1y Const. Lim. 
(4  Ed.), 295, 296, star page 241 ; 1 I)illon, scrpra, secs. 60 (35) to 65 
(38) ; C'omrs. o. I jal lard, 69 N. C., 18;  C'ornrs. 71. Com~s., 79 N. C., 565, 
a11d 95 N. C., 189. The Legislaturcl may devote the streets, or other 
propcArty of a town, to a puhlic purpose, or, if such action does iiot vio- 
late th(1 rights of cmditors, it may modify or rqjeal a tax levy already 
laid by its authorities, or rnotlify its aetion in any othcr rcspect. 1 Dil- 
1011, hupru, see. 70 (40) to sw. 77; R ~ i t l g ~  ('o. 71. Comrs., 81 N. C., 491; 
C w r o t ~  11. ' l 'ollbridye Co., 61 N. C., 118. The statute which has 
been pronou~iced invalid (scction 23, chapter 174, Laws 1885) is (586) 
anlcndatory of Tlie Code, see. 2590, and rcquirt~s the county com- 
inissioncrs, wllerc the tax l c ~ i e d  by t l l ~  State provcs insufficient to main- 
tain out or morc. schools ill each school district for four mo~iths in the 
vear, to h y  an~lunlly ('a spccial tax to supply thc deficiency for the 
iupport and rnainterrancc, of said schools for said period of four months, 
or more." I t  is obvious that if there were no constit~xtional restriction 
upon thr  power of the Legislature, it was authorized and expressly re- 
quired to pass just such a law as that enacted. Was its power excwded 
111 passing it Z The Constitution of 1868, Article VII ,  sec. 2, provided 
that it should be the "duty of thc corrimissior~trs to exercise a grmeral 
s ~ ~ l . w r ~ i s i o n  nrld control of the penal and cllaritahle institutionr, scl~ools, 
roads, tjridges, l evy i~~g  of taxm i~11tl finxnccs of said cwnilty as may bc 
prcxribcd by law." Thc ame~rdrrlent of 1875, which took cffwt 1 J a w  
uary, 1877 (Article VII, see. I+), provided that "the Grncral hsse~rlhly 
shall ha\ e full poww by statute to modify, c h a ~ ~ g e  or abrogate any :~nd 
a l l  of the provisions of this articlc and substitute others in their place, 
c~xoept scctiol~s 7, 9, and IS." The Act of 1876-77, chap. 141, was passcd 
i l l  t he  rxercise of the power givcn under scction 14, Articlc V11, and, 
after p ro~~id ing  for the dection of county cwn~riissio~lers, and t h ~  
l e ~ ~ y i ~ i g  of taxes with the asscnt of the justices of thc peace, declares, ill 
sclctio~i 6, that they "shall hax~e and cxercise tllc jurisdiction slid powcrs 
rested in tile board of conrrnissio~ic~~.s ?,ow e ~ i s t i n g ,  a ~ l d  also those vested 
in and excrrised by the hoard of trustws, etc., except as may bc hcrraftcr 
~ ~ o v i d e d  by law." 

Construing the Corlstitution of 1868 together with the Arnendnlent of 
1875 and the Act of 1876-77, it is manifest that befor(> 1875 there was 
this further recognitioll of the right and duty of the county commis- 
sioner< to overlook the schools as a part of the ordinary and nrcessary 
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county government, and that the Act of 1876-77, passed ill pursuance 
of the Amendment of 1875, left this poxer and obligation still 

(587) intact. 
But despite all of these constitutional and statutory grants of 

power and injunctions of duty, it is contended that section 1, Article V, 
of the Constitution, limits the levy for ordinary purposes to uot more 
than two dollars on the poll or sixty-six and two-thirds cents on everg 
hundred dollars in  value of land, that the education of the people of a 
county is not a county purpose, and the Act of 1876-77 does not pro- 
vide for levying a ('special tax," though the Legislature expressly so 
denominated the tax to be levied in  every instance when there should 
be a deficiency in the appropriation by the State. I s  education a county 
purpose? No one has ever contended that a tax providing for the sup- 
port of the penal and charitable institutions of a county, or for builcl- 
ing bridges across streams at the public crossings in  its limits, is not a 
county purpose; or, if such a position has ever been assumed, it will no 
longer be insisted on in view of the decisions of this Court and the con- 
stant practice of the Legislature. Barrington v. Fe r ry  Co., supra. 
When we find the word '(schools" sandwiched between cliai-itable institu- 
tions and roads in the constitutional definition of the duties of commis- 
sioners who are the embodiment of the municipal corporation, it would 
seem unreasonable to insist that an answer to an alternative mandanius, 
which stated that a levy of twenty cents on the hundred for support of 
prisoners in  the jail and the poor, ten cents to make up the deficiency in 
school appropriation, and five cents for payment of damages assesved for 
public roads opened by order of the commissioners, raised the tax in 
the aggregate, with that levied by the State, to the constitutional limit, 
would not be deemed sufficieiit to relieve the commissioners from attach- 
ment for contempt. Frzj t l .  Comrs.,  52 K. C., 304. The distinction 

between taxes levied under a power which associated schools with 
(588) roads and bridges, and between those devoted to one purpose or 

other, seems to me to be clearly arbitrary and unreasonable. 
When the Constitution declares that kuowledge is "necessary to good 
gorernment," and that particular agents of the State, the county 
commissioners shall be indicted for failure to provide means of ac- 
quiring it, I cannot yield my assent to the proposition that i t  is 
a part of the appropriate public duty of those officers to protect 
the health of the people of the county by levying a tax for the 
purpose of constructing hospitals, if need be, or for opening r i c ~  
roads, or erecting bridges, while the Legislature cannot eren clothe 
them with authority by a special act applicable to all of the coun- 
ties in  the State to l e ~ y  and collect any sum for the intellectual 
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betterment of the people of the coul~ty. T t seems to me that the frarrrcrs 
of the Constitution rrot o d y  irltended that the commissioners should be 
empowered and rclquircd, as a part of their regular duty, to open roads 

, and provide for the payment of the expcnsc of punishing criminals, but 
that above all these other functiorls should be that of Sur~rishing the 
nleans and facilities for acquiring linowledge. 

I f  the maintenance of schools is a county purpose, the11 the remaining 
question is whether it is competent for thc Legislature to pass an act pro- 
viding for the levy, under certain specified circumstances, of a "special 
tax" by any county in the Statc; or whbther it is esseutial, in order to 
authorize the levy for the very same purpose, to pass a separate act 
specifically applicable to each county. I do not think that the organic 
law requires any such vain and useless proceediug. I believcl that the 
Legislature construed the Constitutioi~ properly in  enacting that all 
counties, under certain clcarly specified circumstances, should have the 
power delegated to them to lay a special tax for the particular purpose 
of making up a deficiency i l l  the appropriatiolr for the nlainteirance of 
schools for four months of the year, and incidentally of relieving 
themselves of their liability to indictrrle~lt for failure to provide (589) 
such schools for the requisite period. 

A careful scrutiny of the cases cited by the Court in Ba~ksdule v. 
Gomrs., 93 N. C., 476, will show that the Court had never, prior to the 
allnoui~cerncnt of the doctrilre i~r  that caw, held that the taxation pro- 
vided for in sectioir 6, Article V, should be so far local as well as special 
as to deprive the Legislature of the power to pass a special statute appli- 
cable to all counties alike under certaiil specified circumsta~~ces. The 
Cjourt in the case at bar have advanced a step further than did Chief  
Justice Smilh in Harlisdale'.r case, in declaring that the rnaintenarlce of 
schools is n i t  a county purpose. Assuming that I have shown that the 
Constitution so characterizes it, i t  is difficult to collcrive of a plausible 
reason for so limiting the power of the Legislature that it could not pass 
a special act applicable to a class of counties, where a certain state of 
affairs already existed or might arise in the future, instead of declaring 

1 in the case of each individual county, by a separate act, that if the ap- 
propriation of the next year should not be sufficient to accomplish a 
certain end, the comrnissior~ers should be authorized to make a levy to 

1 supplement it. 
But it would seem to have been intended, ill fr:rnlitlg the Constitu- 

tion, to place the maintenance of public schools, like the paynlcr~t of 
debts of the State, far  above constitutional restric%ions applicable to 
ordinary expc~~~ditures for State or county p u r p o ~ c ~  If  thc simple dec- 
lar.;3tioll of broad generalities in reference to prt3serr lng the plxblic 
credit is sufficient to override the constitutional limit of taxation ill 
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order to meet the obligations of the State mhencwr created, and if 
the commissioners are required, without any special statutory warrant 
for their conduct, to l e q  a tax in excess of the limit also to meet a debt 
of the county created before the limit was imposed (in 1868) it would 

seems to me altogether more reasonable to hold that the provision 
(590) of the Constitution which subjected the conimissioners to in- 

dictment for failure to keep the schools open for four months, 
gare them by implication, without the aid of an express statute, the 
power to disregard the restriction whenever it became essential to do so 
in order to meet the express requirement of section 3, Article IX. I t  is 
true, that in so far as section 1, Article V, impaired the remedy of a 
pr&xisting creditor it was void, because it was repugnant to the Fed- 
eral Constitution. But, in 7Tn iup~s i t? j  1 ) .  I lo lden ,  63 N.  C., 410, all of 
the justices collcurred in the opinion that the Legislature had thc power, 
in order to meet the ii~tcrest on the public debt, whenever created, or 
to repel inr~asion, or ill any great emergency, to disregard the limit. 
J u s t i c e  Xe f t l c  pointed out expressly the sections of Article I X  which 
we hare quotcd as erijoiriiiig the duty and giving the power to provide 
for public education without regard to the per centum of tax on prop- 
erty or the rate on the poll. There was a consensus of opinion in that case 
as to the principle that the General Assembly had the power to determine 
whether there is a ilecessity for transceuding the restriction applicable 
olrly in  ordinary cases. I t  seems clear to nie that the Legislature not 
only has the power to deternline when there is a necessity for exceeding 
the limit imposed upon the tax levy for ordinary expenditures in order 
to furnish the necessary school facilities, but whether the e~ ld  can be 
attained by a general legislative levy only, or by empowering the coun- 
ties to supplenient the State appropriation, should it become manifestly 
necessary to do so. This view finds support ill the fict ,  to which 
I haye already alluded, that it is impossible for the Legislature>o cal- 
culate what per capita rate and corresponding per centum on property 
will raise the sum necessary, when distributed according to the number 
of children and added to the local yield from fines and penalties, to 
maintain schools, some of which cost forty and some ten dollars per 

month for thc prescribed period. I n  view of all these uncertain 
(591) elements entering into the estimate, which we must suppose were 

in contemplation of the delegates x7ho ordained the provisions 
of the Constitution in reference to education, it seems to me impossible 
to give effect to all of the provisions of the organic law without granting 
to all county commissioners power commensurate with their allotted 
duty and their liability for failure to discharge it. I t  is not practicable 
in any other way to devise a system that will operate uniformly, and at 
the same time furnish the requisite educational advantages; and it is 
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tiwiltis1 to a compliance with all of the sections that it should so acconr- 
1)lish the end. P ~ o p l e  1) .  Colemcm, 4 Cal., 46. TJniforrn laws are not 
tmessarily universal in their operation, but a special law may affcct 
alike all persoils who may bccorrre in any way subject to it. People I:. 

b u d g r ,  17 Cal., 548; McAwrich v. R. R., 20 Iowa, 338. The qucstio~~ of 
u~~i forn l i ty  i n  this case bears a striking analogy to that raised under the 
baiikrupt lam by reason of the inequality of exemptions in the diffcrcilt 
states, all of which were allowed by all amcndrnent to thc Fcdersl law, 
ycxt it n m  expressly dwlarcd a urriform law. Bump., sec. 14, p. 375. 
The uniformity contemplated in framing Article IX, sec. 2, was in the 
iliinin~um duration of schools, and that can be accomplished only by the 
1ntcr1 ention of the countics ill their governmeiltal capacities. 

The doctrine of stare decisis can be invoked and i~~sis ted oil only 
d l r q  by acyuicscence in a dccision for a long time, it has become a rule 
of property, but inadvc~teut decisions, which can be corrected. without 
tlisturhing titles, should be overruled at the em-licst possiblc rr~omerlt. 
Sedgvick on Stat. and Const. Law, 251; Long  I ) .  MJalkrr, 105 N. C., 90; 
Gaskill  v. K i n g ,  34 N .  C. ,  223. Not a siirglc title or vested right in the 
State dcpends upon our adherence to the dccisioil in Rur7~stluJe'.t case. 

Upoil rcvlewing thr dissenting opiilion of the late Chief dustace Merri- 
rnon in l ~ u ~ ~ l l ~ s d a l r ' s  ( (LSP,  supru, 1: have been so greatly impressed with 
the strength and force, of the argnrnmt that it SC(YYLS ~lrriost use- 
l ~ s s  to h a w  dol~c rriorc tharr refer to it as an cmbotlimc~irt of rny (592) 
reasons for differing with my brcthreri. This was indeed the 
maynz~m opus of a grand tribune of the people, whose heart responded to 
the sentinicr~t which imbedded in the Constitution the obligatiou to eclu- 
cate the youth of the land, and lend a hclping hand to those wvhose lot 
might be cast in the hurr~ble walks of poverty, but wllosc wort11 and 
talei~t niight warrant them ill aspiring to the high& positions. 

C' i f rd :  Rd. Educat ion  u. C'omrs., 113 N.  C., 385; Hornthal l  1). 

( 'omrs . ,  126 N. C., 32; C o 1 1 ~ ~  0. Comrs.,  145 N .  C., 171, 175; R. R. 
P. Comrs., 148 N. C., 236; 1Voore 1). Cornrs., 172 N.  C., 427; R. R. v. 
C'herollep, 177 N .  C., 90; IZ. Ii. v .  Comrs., 178 N .  C., 452. 
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J. S. BASNIGHT v. THE ATLANTIC AND NORTH CAROLINA R. R. 

Segligence-Damages-Common Carrier-Liability as an Insurer- 
Warehouseman-Gmfuifous Railee. 

1. In  a n  action against a railroad company for damages for negligence 
in  allowing the burning of some timber on a car intended for shipment, 
i t  appeared that  the plaintiff loaded the car on defendant's track, but did 
not notify the agent that  it  was ready for shipment, nor of the name of 
the consignee; the car was moved by defendant's agent t o  another track 
(erected for shipper's convenience) very close to  a dry-kiln, from which 
i t  took fire; the court found by consent that  the timber had been left 
with defendant, awaiting orders for shipment, and, as  a conclusion of 
law, that  defendant was not an insurer, but a simple warehouseman: 
Held, defendant's liability was that  of a warehouseman, and not that of 
a common carrier, and the fire being accidental, no such negligence was 
shown as  entitled the plaintiff to recover. 

2. A common carrier i s  responsible only when goods are delivered and 
accepted by him in the usual course of business for immediate transporta- 
tion. 

3. The defendant's liability a s  warehouseman in this case was only that  of 
a gratuitous bailee. 

AVERY, J., dissenting. 

(593) LIPPEAL from Winsto~z, J . ,  at spring Term, 1892, of CRATEX. 
"The plaintiff contends that the Atlantic and North Carolina 

R. R. received from him a car load of lumber fa: transportatio~~ ; that 
the lumber was destroyed by fire and was llot delivered by the said rail- 
road company through their negligence; that the railroad company is a 
common carrier, and is liable as insurer to the plaintiff in the sum of 
damage to $159.99. The defendant denied all of the allegations of the 
plaintiff ." 

The foregoing constitutes the pleadings in the justice's court, from 
which the case was brought by appeal into the Superior Court 

(595) and there tried. 
I t  was agreed that the evidence introduced by the plaintiff 

should be accepted as the facts in the case. Upon these facts his Honor 
should base his conclusions of law, and thereupon the court readerecl 
the following judgment : 

"This cause, coming on to be heard, and having been heard, the 
plaintiff having offered all the testimony, and the defendant declining 
to introduce any evidence, the court adjudges that the defendant com- 
pany were not common ~ a r r i e r s  of the lumber, to recover damages for 
the burning of which this action is brought. 
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The court, by c30nscnt, finds that said lumber had been left with th? 
defendailt awaiting orders to forward the same, and, as a coi~clusion of 
law, that the defendant was not ail insurer of said lumber, but was 
a. simple warehouseman. 

The fire by which the same was destroyed being accidental, the court 
holds that thc defendant is not liable; that it exercised that degrccx of 
care whicb a reasonably prudent man would take of his own property 
under s i ~ d a r  circumstaims, and was not negligent; wherefore, the 
court considers and adjudges that it go hcwcc without day and recover 
its costs." 

From which judgment the plaiiitiff appeals, and assigus as error that 
the facts in evideilce do not warrant in law thr conclusions of his Hoilor. 

J.  W.  W a t e r s  fo7- p l a i n t i f .  
W .  W .  Clark for defendant .  

MACRAE, J. We may consider this as a demurrer to the ~vidcncc, the 
defendant admitting thc facts to be as testified to by plaintiff's witnesses, 
and contei~ding that upon the facts found the plaintiff is not entitled to 
recover. . 

We concur entirely with his Honor below in  his conclusion that de- 
fendant's liability was not that of a common carrier. Taking the facts 
most strongly in favor of the plaintiff, he asked of the defend- 
ant's freight agent a car to load with lumbcr to go to Philadel- (596) 
phia. The agent pointed out to the plaintiff a car which he 
might use for the desired purpose. The plaintiff loaded the car with 
lumber, and finished on the night of 24 December, but did not notify 
deferrdant7s agent that the car was ready for shipment nor of the name - 

of thc consignee. 
Treatiilg the loading of thc car 11p011 d~feiidant's track as a delivery to 

defendant aild an acceytancc, it was not yet ready for trar~sportation, for 
thc defendant had not bee11 i~otified of its readiness nor to whom it mas 
to be shipped. I t  was necessary for thc defendant to await ftn-ther 
orders be&& shiurnent. Where mods are drlivered to a common carrier 

u 

to await further orders from the shipper before shipment, the former, 
while they are so in his custody, is only liable as warehouseman. 
O'Neal v. R. R., 60 N. Y., 138; W e l l s  1%. R. R., 51 N. C., 47; Angel1 on 
Carriers, see. 129. H e  is only rcspoiisible as carrier where goods are 
delivered to and accepted by him in the usual course of business for 
immediate transnortation. 2 A. & E. of Law, 808. 

As to defendant's liability as warehouseman, if the complaiilt may 
be construed to set up a claim on this account, by the testimoriy in the 
case, which is admitted to be true, the defendant was a gratuitous bailer, 
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and the facts do not establish such negligence as would entitle the plain- 
tiff to recover. Schouler, B. & C., 390; McCombs v. R. R., 67 N. C., 
193. ''A negligence followed by liability to others is defined as the 
judicial cause of an injury when it consists of such an act or omission 
on the part of a respomible person, as in ordinary natural sequence 
irnniediately results in  such injury." Wharton Neg., see. 73. I t  must 
be the natural and proximate consequence of the act complained of. 2 
Greenleaf Ev., 256; Chalk v. R. R., 85 N. C., 423. There is no error, 
and the judgment is 

AFFIRMED. 

Cited: Malloy v. Fayetteville, 122 N.  C., 485; Fuller v. R. R., 140 
N. C., 484; Brozon v.  Payne, 181 N. C., 382. 

(597) 
SARAH CAWFIELD v. THE ASHEVILLE STREET R. R. 

flegligence-Contributory iVegligence-Comme.nts of Counsel- 
* Burden of Proof-Street Cars. 

1. The matter of controlling comments of counsel in  their speeches is ordi- 
narily left to the sound discretion of the trial judge; and where there 
was evidence making the character of witnesses consistent with oppro- 
brious epithets applid by counsel, there was no ground of complaint. 

2. Where it  is shown that the plaintiff was injured by the negligence of the 
defendant in starting his street car just as  she was about to  alight there- 
from, he cannot exculpate himself by showing that she was so encum- 
bered with baggage that she could not avail herself fully of his means 
provided for alighting, or that she waited two minutes before getting up 
from her seat, the car having gone beyond the place where she was to  
get off. 

3. If the conductor might have seen her and prevented her fall, the company 
is liable even though she was also negligent, as  described in her manner 
of alighting from the car. 

4. The burden of proof is  on the defendant to show contributory negligence. 

CLARK, J., and SIIEPHERD, C. J., dissenting. 

A C T I ~ K  tried at December Term, 1891, of B r - x c o n r ~ ~ ,  before Merri- 
mon, J .  

The plai~~tiff  brought her action to recover damages for an injury 
caused by the sudden and negligent moving of the defendant's street car 
when she was i11 the act of alighting from it. The material facts are 
stated in the opinion. 

The defendant appealed from the jadgmeiit rendered. 
3 7 0  



N. C.1 SEPTEMBEH. TERM, lS92. 

Julius C. Martin and H.  B. Carier for plaintiff. 
Thomas A. doner, 3'. A. Xondey a d  7'. F'. Davidson for clefenclnnt.' 

AVERY, J .  I n  Goodrnnn 7%. Supp, 102 AT. C., 483, the Court (598) 
say that a number of cascs c i t d  and "numerous other nuthori- 
ties settle the general principle that the extent to which counsel may 
comment upoil witrresses and parties n ~ u s t  be left ordi~larily to the 
sound discretion of the judge who tries the case, and this Court will 
not review his discretion unless it is apparent that the impropriety of 
counsrl was gross and calculated to prejudice the jury." The plaintiff 
had introduced depositions of il dozen witnesses examined at tlrc place of 
her former residence in Kentucky, all of whom tcstifiecl to hcr good 
character. Subsequently, thc depositions of four witnesses living irr the 
samc locality were introduced for the defendant. One of these did not 
know her general character, another mas off ered to idnltify wrtain 

of indictment against her and her husband when kceping a bar- 
room in Kcntacaky. Rut the witness whose dcpositiorl was first offercld 
testified to a long discussion between a bevy of women had at his d i n n ~ r -  
table in his presence, and without objection from him, in which the 
qucstion was wh(.ther a baby to which the plairltifl' had rwcntly given 
birth resembled one Joel Jackson. The other witness tmtified in sub- 
stance that when he was about twenty-two years old thcx plaintiff's 
character was bad for virtue arid for the housc, she kq) t ,  but yet lic 
worked with the husband, presumably at his own house--where she 
conducted the disreputable oyster saloon and bar-room, with a ball-room 
for rent to any who would pay the charges, of any color or condition, 
on the second floor. I t  was when counsel for the plaintiff applied the 
epithet "whore-house pimps" to these two witnesses that h r  was inter- 
rupted, and an appeal was niadc to the court to stop him. Instead of 
ordering counsel to desist, the judge told him to proceed, and did not 
allude to the remark in his charge to the jury, or make any conilllent 
upon it in their presence, though the colmscl made no reflection on the 
witnesses after he  was interrupted. The court was not asked to 
give any special instruction to the jury in response to the (599) 
matter. 

Wc think that, under all the circumstances, the cornrnerlts made upon 
thcse two witnesses (and they could have been applied by the jury to no 
others, as they only testified directly that plaintiff's character was bad) 
did not constitute so gross an abuse of privilege as to take the question 
of the propriety of checking counsel or cautioning the jury out of the 
discretion of the trial judge. One of them had been the crriployee of 
the h u s h a d ,  according to his own account, at a house known by him to 
have a bad reputation; the other had drawn a picture of the racy 
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dimer-table talk in his own household that invited, if it did not demand, 
cfiticism from a faithful attorney whose client's character was at  stake, 
and was impeached only by witnesses who had exposed places so weak 
in their own harness. I t  was also within the sound discretion of the 
learned judge who presided to reprove counsel and cause him to desist 
from further comment if he considered the language used so coarse as to 
be disrespectful to the court. Nissen v. Cmmer,  104 N.  C., 579. 

The defendant requested the court, in each df two aspects, to instruct 
the jury that the plaintiff would be guilty of contributory negligence if 
their findings should correspond with these particular phases of evi- 
dence. The court complied with both of these requests, coupled in  each 
instance with the qualification that if, notwithstanding the negligence 
of the plaintiff, the defendant, by the exercise of ordinary care and 
watchfulness, could have prevented the injury, they would find that it 
was not attributable to want of care on her part. Conceding that she 
was negligent if she failed to avail herself of such appliances as were 
prorided to support her in alighting from the car, or if she attempted 
to get off without asking assistance, and when her hands were so'full of 
bundles that it was impossible for her to catch hold of any part of the 
car in order to avoid falling, still the car was an open one with seats 

extending across it, so that when a passenger started off the con- 
(600) ductor could at  a glance take in the situation, and it was negli- 

gence on his part if he ordered or permitted the car to be moved 
when the plaintiff was in  the act of alighting from the step at  the end of 
the seat occupied by her. Nume 2). R. B., 94 N. C., 619; Deans v. R..R., 
107 N. C., 686; Hinkle v. R. R., 109 N. C., 472; Clark: v. R. R., 
ibid., 430. 

We find that a very learned and careful text-writer has adopted the ' 
view (citing authority to sustain i t )  that where a street car is standing 
at  a regular stopping place, i t  is negligence in the conductor to order the 
car to be moved when a passenger is alighting, though the passenger 
has made no special request to be allowed to get off a t  that point, be- 
cause by looking before giving the signal or order he could comprehend 
the situation and avoid the danger. The structure of these cars is such 
as to always make it possible by proper precaution to see in a moment 
the position of the passengers, and whether anyone would be endangered 
by a sudden start. 

I t  is not material whether the conductor said "slacl~ ahead," or gave 
two taps on the bell, as Waddell the motorman, testified that he never 
moved without such signal, if in  fact he communicated his wishes in  
some way to Waddell and the car was suddenly moved while the plaintiff 
was in  the act of getting off the step. Sudderth, the conductor, also 
testified that his motorman never moved the car without a signal from 
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him, that he had no recollection of seeing the plaintifi on the night when 
she said that she was injured, and that he heard of no injury to any 
passenger on that night. The plaintiff's testimony, corroborat~d i l l  

the main points by Charles Bailcy, is to the effect that she was on the 
1 first step and in the act of placing her foot on the second, when the car 

suddenly moved, as far  as shc beard, without a signal and she was 
throv-IJ violerrtly upon a brick parernent, sustaining in the fall 
the painful and permanent injuries which she desci-ibed. The (601) 
witness Bailey thought the conductor said "slack ahead," which 
tire latter denies; but hc says that the plaintifi was thrown with vio- 
lcnce to the ground, was helped to her fret by him, arid then complained 
of sclrious injuries. I f  she was thrown from the step by the S U ~ ~ P I I  

rnoring of the car when she was on the steps, a~icl could have been seen 
by the conductor if he had looked before giving orders to move it, then he 
rriight, by proper watchfulness and care, have saved her harmless, not- 
wi ths ta~ ld i~~g  her own negligence. I f  she was thrown from the step he 
might have seen and prcventcd it, arid if hc did not see her and prevei~t 
it, he was careless. 

Keithw the conductor nor the motornlan saw the plaintiff fall at  all, 
and therefore their testimony as to the circurristailces was based upon 
the general rules that govern their conduct. I f  she was thrown from the 
step, as she arid Bailey both swear, a i ~ d  was injured, as others testify 
that she was, the employees of the cornparty had no actual li-nowledge of 
tlie occurrence. Their testimony is to thc effcct that it could not have 
happened, as stated by plaintiff, because if it had so occurred and they 
had observed thcir custom, they would h a w  seer1 it, and that it couId not 
hare  happcncd, as narrated, because the account of it, if true, involved 
a departure from rules to which they always adhered. We concur with 
his I1o11or in tlie opinion that the evidence as to whether the accident 
occurred at  all, on the one side, was positive, and was entitled to greater 
weight than that adduced by the other. There was no error in reading, 
as lie did, from Henclrrson I ) .  Grouse, 52 N .  C., 624, especially as the 
Court said in that case that "the amount of difference was a question 
for the jury," and the jury doubtless gave due consideration to thc con- 
tradictory testimony offered by the defendant. 

The burden was OJI the defendant to show ~ontributory negligence on 
the part of the plaintiff, as sct up i n  the answer. The judge submitted 
the question, raised by the ameilded answer, whether the plain- 
tiff's negligence in g ~ t t i n g  out without availing herself of the (602) 
supports within her reach arid without asking assistance when 
her hands were full of bundles, was the direct cause of her injury, 
because these questions were fairly raised by the testimony on behalf of 
the plaintiff. We do not think that thert was tes t imo~~y in support of 
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the defense relied on, that on the particular occasion referred to any 
notice was given to the plaintiff to remain in  her seat, and if there was 
testimony that she remained in  her seat two minutes after the car 
stopped, before moving, she having been carried beyond the point ~vhere 
the conductor had been directed and had agreed to put her out, me do 
not think that there was such evidence of negligence in stepping out late 
or in  disregard of a notice to keep her seat, as made it the duty of the 
court to submit to the jury, as requested, the questions whether she was 
negligent i n  remaining in  her seat two minutes, or moving contrary to 
the warning of the conductor. The judge was not bound to give instruc- 
tions founded upon mere conjecture arising out of negative testimony in  
support of a plea which the law required the defendant to sustain by a 
preponderance of proof. The negative testimony was available for the 
purpose of contradiction; but it could not positively establish or tend to 
prove, the circumstances attending the fall of the plaintiff, because, if it 
was true, she did not fall at all. 

We have adverted to those exceptions which seem to have been pressed 
with any degree of confidence. The others, if it were necessary to dis- 
cuss them in detail, are, we think, manifestly untenable. There is 

NO ERROR. 

(603) CLARK, J., dissenting. The language used by counsel in char- 
acterizing the witnesses was not supported by anything in the evi- 

dence. I t  was calculated to destroy any credit which otherwise might 
have been given to their testimony. When appealed to by counsel, the 
judge merely remarked, "Proceed," and neither then, nor in his charge, 
cautioned the jury. This might well mislead the jury into understand- 
ing the judge to hold that the language was unobjectionable. I t  went to 
the jury with the impress of his assent, if not, indeed, of his approba- 
tion. When the evidence justifies it, counsel have the right to criticise 
in strong terms the testimony, charater or bearing of witnesses within 
legal limits. But it is due to the witnesses themselves, as well as to 
the party who calls them, that they should not be assailed in abusive 
terms and gross epithets when the evidence does not justify the language 
used in  regard to them. I n  such cases the judge should ex mero motu, 
even if not appealed to, intervene to protect the witness and the party 
whose cause is damaged when the credit of his witness is thus shaken 
without evidence. I t  is true the party cannot assign as error the abuse 
of privilege by counsel unless he object at  the time and give the judge an 
opportunity to correct the matter. 8. v. Suggs, 89 N. C., 527; Hudson 
71. Jordan, 108 N. C., 10, and cases cited; Clark's Code (2 Ed.), 363. 
But here the matter was instantly brought to the attention of the judge, 
who not only did not intervene, but told the counsel to proceed. Courts 
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a r c  held f o r  t h e  orderly, impar t ia l  investigation of controversies, and  
witnesses should feel t h a t  they a r e  entitlctl there, a s  elscwhere, t o  re- 
spectful consideration. Thcy  a r e  under t h e  protection of t h e  court,  
which should not  permit  them t o  be unwarran tab ly  assailed i n  language 
c~alculatcd t o  wound either t h r i r  rcyutat ions o r  the i r  feelings. Whi le  
i n  such mat te r s  much  is  properly lef t  t o  th?  discretion of t h e  presiding 
judge, t h e  language here  used was  of such a n a t u r e  t h a t  t h e  refusal of 
t h e  judge t o  interfere, when appealed to, was calculated t o  prejudice t h e  
defendant  (8. v. YoTand ,  85 N.  C., 576; Hol ly  11. Holly, 9 4  
N. C., 96) ,  a n d  should entitle i t  t o  a new tr ia l .  X. 11. 17nde1wood, (604) 
77 N. C., 502. 1 d o  not concur a s  t o  other exceptions. Espc- 
cdiztlly t h e  instruction, i n  effect, t h a t  there was n o  evidence of contribu- 
to ry  negligetiw seems t o  m e  clearly erroneous. 

SHEPHERD, C. J., c o n ~ u r s  i n  t h e  dissenting opinion. 

Cited: Pi&& v. R. R., 117 N. C., 631; M o w i s o n  v .  R. R., 123 N. C., 
418;  8. v. 'l 'yson, 133 hr. C., 696 ; 8. v. fWurray, 139  N. C., 542. 

W. W. WILLIAMS, TRUSTEE, v. A. B. WALKER ET 41.. 

M a r r i ~ d  Wome-Fwe Tmdcr---llraucZ-Mortgage-Privy 
Emmirc  alion. 

1. When the only evidence offered in  a trial upon the issue a s  to  whether a 
married woman was a free trader was a mortgage reciting that  she was 
such, and the testimony of witnesses that  they thought they had seen 
"the free trade papers" in  office of the register of deeds: I t  was Held .  
that  the court properly instructed the jury to find she was not a free 
trader. 

2. The mortgages executed by her without privy examination are  void a s  to 
her, though duly proved by the oath of a subscribing witness and 
recorded. 

3. There is no equity t o  subject her interest in the lands so attempted to be 
conveyed in such mortgages to  a lien in  favor of the mortgagee, because 
he was induced by her false and fraudulent representation that  she was 
a free trader to loan her the money secured by such mortgages; he can, 
however, follow and recover the money itself so obtained, in  her hands, 
or the property into which such money has been converted, and he can 
subject to his lien any interest the husband had in the said lands. 

C L A R ~ ~  and M~cRals, JJ., dissenting. 

APPEAL a t  J a n u a r y  Term, 1892, of CUMBER~AXD, f rom Boy- (605) 
k i n ,  J .  T h e  facts  are s tated i n  t h e  opinion. 
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H. McD. Robinson, and T .  H .  Sufton for plaintiff. 
J .  B. Ratchelor and John D~verrtix, Jr., for drfendant. 

BURWELL, J .  This cause was before this Court at September Term, 
1890, upon an appeal by Mrs. Elizabeth Walker, which appeal was dis- 
missed because the order appealed from was interlocutory. 107 N. C., 334. 
Since that dismissal of her appeal Mrs. Elizabeth Walker has died, and 
the administrator of her estate and her heir at law have been made 
parties defendant in  her stead. 

The reference which was directed by the interlocutory order from 
which Mrs. Walker appealed, as above stated, was had, exceptions to the 
referee's report were filed and considered, and a final judgment was 
rendered at January Term, 1892, of the Superior Court of Cumberland, 
from which judgment both the plaintiff and defendant appealed to this 
Court. 

The records filed in these aplxals were voluminous, a i d  many excep- 
tions were taken by the parties during the long progress of the cause, 
but the decision of two questions which are presented in  each of the 
"cases" seems sufficient to dispose of the matter now before us. 

1. The plaintiffs contended that Elizabeth Walker, who was the wife 
of A. B. Walker, was "a free trader" at the time she executed the mort- 
gages, the fo rdosure  of which is the relief demanded in the complaint. 
They admit that no such certificate as is provided for in section 1827 of 
The Code was ever registered in  the office of the register of deeds for 
Cumberland County, where she resided. But they insist that she was a 
"free trader" at  that time because the mortgages set out in  the com- 

plaint recited that she was a free trader, and these mortgages 
(606) were signed by her and her husband, and were duly proved by the 

subscribing witnesses and registered. And on the trial  they in- 
troduced other mortgages, executed, probated and registered in  like man- 
ner, and containing the same recital, to wit, that she was a "free 
trader.'' 

They further contend, as we understand the record, that inasmuch as 
they had produced two witnesses (McIlvary and Campbell) who testified, 
the defendant objecting, that they were very firmly impressed with the 
belief that Mrs. Walker was a free trader, and they thought they had 
seen her "free trade papers" in  the register's office (at what date they 
could not tell), but had searched the register's books and could find no 
such paper registered, the jury should have been allowed to pass upon 
the issue whether or not she was a free trader. 

The Code, sec. 1827, provides that "a married woman, in  order to be- 
come a free trader, shall sign, with her husband, a writing in  the follow- 
ing, or s6me equivalent form: 'A. B., of the age of twenty-one years or 
upwards, wife of C. D., of . .. .. . County, with his consent, testified by 
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his signature hereto, enters herself as a free trader from thc date of the 
registration hrrrof. Signed, B. ; C. D.; Witness, E. I?. Registered 
this day of 18 . .' The said writing may be proved by 
the subsc1:ibing witness or acknowl?dgcd by the parties bcforc any offi- 
c w  authorized to take the probate of deeds, and shall he filed and regis- 
tered ill the office of the register of dceds for tbc county ill which th r  
woman proposes to haw her principal or only placca of business." Arid 
s~c t ion  1828 is as follows: "From the time of the reg i s t ra t i on  of the 
w r i t i ~ ~ g  rncntioned in thc preceding section, the rnarried woman therein 
inr~nt io~~ed shall be a free trader, and authorized to contract and deal as 
if she were a fernp SO~P. ' '  

I t  seems plain that the execution of deeds by a married woman and 
her husband, in  which is recited the statement that she is a free trader, 
cannot have the efiect to make hcr such. That would be a com- 
pliance with the terms of the statute. The protection which (607) 
coverturc afiords to a married woman, so carefully provided by 
the laws of the State, as interpreted by this Court, should not be take11 
away from her, nor should she be allowed to lay it aside except upon 
strict compliance with the statutes enacted for her safety. I f  the deed 
or mortgage of a rnarried woman which recites that she is a "free 
trader," when in fact she is not, is to be effectual to corlvcy her real 
cstatc, provided her husband joins in the execution of the iristrurneiit 
and it is registered, though there is no privy examinatiou of thc wife, 
1qm1 the thcory that the registration of such a llapcr is a sufficient com- 
pliance with law, both to make her a free trader and to convey her land, 
there would be broken down all the protection rrow'afforded to f e m e s  
cover t  by the requirement that their deeds shall divest them of their real 
&ate only when they have executed such deeds in the manner pre- 
scribed, and urldcr privy examination by one of the officers designated 
for that purpose. 

S o  "frcc trade pipers" of Mrs. Walker were ever registered. So thc 
witnesses said. They testified that thcy lholcght they had seen such 
papers-had a firm impression that they had seen them. Such uncer- 
tain statements should not have brcn received as evidence that such 
papers ever existed. 

We therefore conclude that Mrs. Elizabeth Walker was not a free 
trader at thc time of the execution of the mortgage set out in the com- 
plaint, or at  any -other time, so far as the record i l l  this cause shows. 
There was, therefore, no error in his Honor's ilistructioii to the jury 
that they should say, by their ailswer to the sc~orid issue, that Mrs. 
Walker was not a free trader at  the time the mortgages were executed. 

2. The qucstion next to be considered is one of much more inr- 
portance. 
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The jury found, in  response to the fifth and sixth issues, that the 
plaintiff, John D. Williams, was induced to become indorser for the 

defendants by reason of the false and fraudulent representation of 
(608) Mrs. Elizabeth Walker, and that, both to said Williams and to 

the publk generally, she re1;resented herself to be a free trader 
at  the time of the execution of the mortgages which the plaintiffs are 
endeavoring to enforce. Upon these facts the plaintiffs contend that 
the plaintiff, John D. Williams, was entitled to have a lien declared in 
his favor on the land of Elizabeth Walker, described in the mortgages, 
to the extent of the sums he had been compelled to pay out as her in- 
dorser on the notes set out in  those mortgages. 

A feme covert not a free trader can be divested of her title to her real 
estate, under the laws of this State, only by the deed of her husband' 
and herself executed in proper form, she being privily examjned sepa- 
rate and apart from her husband, according to the terms of the statute. 
Repeated decisions of this Court are to that effect. I t  is sufficient to 
cite the recent case of Farthing v. Shields, 106 N.  C., 389. I n  that 
case it was said: "Whatever may be the rulings in other states (and 
they are admitted to be in hopeless conflict), we prefer to adhere to the 
principle, so often declared by this Court, that a married woman, as to 
her statutory separate property, is to be deemed feme sole only to the 
extent of the power conferred by the Constitution and laws creating the 
same. Holding, as we do, that her power to charge such separate estate 
by an engagement in the nature of a contract is measured and limited 
by her power to dispose of the same, it must follow that if the wife, with 
the written consent of her husband, had expressly charged her statutory 
separate real estate, it would have been of no avail without privy 
examination." 

I n  order to overcome, if possible, this obztacle in the way of their 
recovery against the land of Mrs. Walker, the plaintiffs strenuously 
insist that, by reason of the fraudulent and false representations made 

by her as found by the jury, she was estopped to deny the plain- 
(609) tiffs' right to a lien on the land for the purposes set out in the 

mortgages. 
I n  Scott v. Battle, 85 N. C., 184, Rufln ,  J., says: "There can grow 

no fraud out of the contract of a married woman. I t  stands upon its 
own strength, both in  law and equity. I f  perfect, then well and good; 
if imperfect, i t  is an absolute nullity, no matter upon what considera- 
tion, and as is said in Tozules v. Fisher, 77 N.  C., 438, no one can rea- 
sonably rely upon the contract of a married woman, or on representa- 
tion as to her intention, which, at best, is in  the nature of a contract, 
and by which he must be presumed to know that she is not legally 
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bouricl, and it is only in the case of s pure t o r f ,  altogether disconnected 
with a coi~tract, that any cstoppel against her oln operate." 

I t  i i  to bc noted that the plaintiffs are not cndeavoriirg by this action 
to conrpel the f ~ r n e  dcferldai~t, a married woman, to surrender propci-ty 
that stre has acquired by fraud, nor to follow a fund which she has ob- 
tained by fraudulent represeutations, and to subject property ill which 
she has invcsted the fund so acquired to the payment of thc dcbt which 
5hc contracted when she obtained i t ;  but their contention is that her 
fake and fraudulent reprcwntatior~ as to hrr  capaci ty  to make the coil- 
tract estops her from asserting her incapacity to contract in that form. 
The law, for good reason, has fixed limits to her capacity to contract, 
cq~ecially as to her statutory separate rcal estate, and no representations 
on her l):rrt, however false and fraudulent, can have the effect of enabling 
llcr to  wade tbese liniitations. To hold othrrwisc would be to intro- 
duce illto our law an entirely new system of the conveyances of the real 
(>state of femps covert.  D ~ u r ? j  11.  Fos fe r ,  2 Wallace, 24; Bishop Law 
Married Womcln, sw. 489. I t  is true, as is said in t l u r t  1 ) .  Har t ,  109 
X. C., 868, that "the law abhors fraud a r ~ d  will not help ally person to 
take adraiitagc~ of a ~ ~ d  h a w  benefit of it," and this principle was in 
that case applied to a feme covert.  But ncither that case, nor 
a n y  of the cases cited ( 7 1 z ~ r m  v. &I( Grrgor ,  90 N.  C., 222; W u l k e r  (610) 
1 % .  Brool, s, 99 N.  C., 207 ; L o f t i n  v. C7oasl/rnd, 94 N. C., 76 ; Boyd 
p .  T ? ~ r ~ i i ~ ,  ibid., 137), sustain the position that the falsc anti fraudulent 
reprtsentations of a married woman as to her capacity to contract estops 
Iwr from asserting hcr legal incapacity so to do. "If a married mornan 
executes a conveyance of land in her maiden namc, and datw it beck to 
a time bcforc the marriage, this tra~~saction, howc31c~ frau:lulwtly in- 
tcllded, does not pass thc land by estoppel." Bishop Law Married Wo- 
men, see. 489. "If a legal incapacity can be removrd by a fraudulvut 
representation of capacity, then the legal incapacity will have only a 
nrornl boiid or force, which is absurd." K e e n  1..  C'olcman, 3 Wright 
(Pa.) ,  299, cited by Mr. Bishop in see. 489. "So if :L feme covcrt ,  
rccitiag by her drtd tliat she is a f i m e  sole, grant an a ~ ~ n u i t y ,  this is a 
7-oitl g rm~t ,  2nd she shall not b~ cor~clndtd b.y this recital." Br inegar  
1). C 'h lc f i~z ,  14 N. C., 108. 

"'1'11c~ true rill(, swnls to be this: Tllc cw~~tract of n per so^^ under. dis- 
ability cannot be rrladc good hy estoppel. Thns, if a r n a n h l  woman 
r~iterctl into an agrccrne~~t (which, bcing made by n married wornan, is 
1-oid) for tlie salc of rcal estatc, the circunistanccl that the purchaser 
went into possession under the contract and made valuable improvements 
with the consent and cncouragcment of thc ferr~c, would not operate to 
estop ihc latter, because, as no remedy could possibly be bad upon thc 
1-oid contract, it would be against the policy of the law to allow the samc 
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result to be reached through the indirect medium of an estoppel. Nor 
would the case of the purchaser be made any better if the woman had 
represented herself to be sole. Such a representation could amount to 
n; more than a covenaut that she was sobs, and her coverture would 
render such a covenant, as well as all others, void." Bispham's Prin- 
ciple of Equity (4 Ed.), sec. 293. 

"A married woman could not do by acts in, p i s  what she 
(611) could not do by deed. She could not by her own act enlarge her 

legal capacity to convey an estate." Bigelow en Estoppel 
(3 Ed.), p. 510. 

These principles, announced by these high authorities, are not in 
conflict with that other principle so tersely stated by Chief Justice 
Smith in Walker v. Brooks, 99 N.  C., 207: "It (coverture) affords no 
shelter or protection for fraud"; and by Chief Jvstice N e w i m o n  in 
Burns v. MeGregor, 90 N.  C., 222: "The Constitution and the statute 
wisely extend large and careful protection and safeguards to married 
women in respect to their rights and property, but it is no part of their 
purpose to permit, much less help, one of them to perpetrate a fraud, 
if by possibility, under some sinister influence, she should attempt to do 
so. I t  would be a reproach upon the law if such a thing could happen." 
The sterling honesty of these great jurists was outspoken in their em- 
phatic rejection of the proposition that the law they so much loved 
would allow anyone, feme covert or not, to retain property acquired by 
fraud, or to hold the title to property while repudiating the obligation to 
pay the purchase money; and his accurate knowledge of the decisions of 
this Court, and appreciation of the fact that i t  was his duty, as it is 
ours, not to be governed by what to our peculiar senses may seem equi- 
table and right in the particular case before us, but to adhere to the 
established rules of law, induced the latter in the same case (page 226) to 
say: "If, however, one under a contract not binding on her, sell prop- 
erty to a married woman, that shall be consumed or disposed of in 
some wag, so that he cannot reach it if she chooses to disaffirm her con- 

" ,  

tract and not pay the purchase money, the creditor must pay the 
penalty of his folly in the loss of his debt." 

I n  Thurber v. LaRoque, 105 N .  C., 301, it is said: "The wife cannot 
subject her separate real estate or any interest therein to any 

(612) lien, except by deed in which the husband joins, with privy 
examination as prescribed by law, and she will not be allowed to 

do indirectly what the law prohibits her from doing directly." 
I f  the money acquired by Mrs. Walker, by reason of her fraud, is in 

the hands of her administrator, or if there is in his possession or in the 
possession of her heirs, any property purchased by her with this inoney, 
in whole or in part, the law, in  its abhorrence of fraud, will speedily 
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correct the wrong that has been done. Edwards v .  Culb~rson ,  anle, 
342. But if that money has been conslxn~ed, the plaintiffs are rrmedi- 
less. 

We therefore conclude, (1) that there was no evidencc that Mrs. 
Elizabeth Walker was a frcc trader at the time of tlie execution of the 
mortgages set out in the complaint; ( 2 )  that thosc mortgages as to her 
are void a ~ r d  of no &ect; (3) that the plaintiff, John I). Williams, is 
not entitled to have an equitable lien on the lard of Mrs. Elizabeth 
Walker, described in said mortgages, for the sums paid out by him as 
her surety or indorser. 

From these cor~clusions it follows that all (~xccptious of the plaintiffs 
to his Honor's charge, so far as it related to the second issue, are orer- 
ruled. There was no error in the cl.large as to that issue. 

The fifth and sixth issues should not have been submitted to the jury, 
as their findings on these issues can hare no effect upon the rights of 
the parties. The judgment should h a w  declared that the plaintiffs 
neither had, nor were entitled to have, any lien on the land of Eliza- 
beth Walker, and that as to her administrator and heirs at law the 
action be dismissed. 

As it appears that the plaintiffs coi~tend that some of thr  tracts of 
land collwyed in  the mortgages were the propcrty of the defendant, 
A. B. Walker, aiid if so, the plair~tiffp lraw a lie11 thereon which may 
be in this action, the causc is remanded that proceedirrgs 
may be had against the defendant, A. B. Walker, as plaintiffs 
may be advised. (613) 

Tn plaintiffs' appeal, No exsoa. 
I n  defendants' appeal, ERROR. 

CLARK, J., dissenting. I cannot concur with the majority. The Consti- 
tution arid the prcsent statutes as to thr rights of rnarricd women w t w  
cer ta idy intei~ded to emancipate them, not to assimilate them farther in 
the condition of infants in law, aud incompetents. The constitutional 
provision was an enabling, not a disabling act. I t  surely was never 
intended by thc lawmakers that a rnarricd woman could make false and 
fraudulent representations, as the jury find that the feme covert did in  
this case, and having procured money thereby upon a mortgage exe- 
rwted with the concurrenre of her hushand, should be ablt to plead her 
disability against liability for the fraud. No fiction can be more trans- 
uarent than that a married woman who has committcd such fraud as is 
s ~ t  out in the record, is an irrconipetent being who is 11ot civilly liable 
for her coiiduct when she would be held liable crimii~ally for the same 
act. Besides, as tlie consideratioil enured to the beucfit of her separate 
estate, she will not be permitted to repudiate the obligatiot~ incurred. 
Rridgers v. Bridgers, 101 N. C., 71. The Constitution does not require 
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the privy examination except in one case, in the conveyance of the hus- 
band's homestead, and that is a restriction on the husband, not upon the 
wife. I t  is true that by statute a married woman, unless a free trader, 
cannot yet convey her land except by deed with privy examination, but 
when, as in  this case, she executed a deed, without privy examination, to 

I 

indemnify one who, without any benefit or consideration to himself, 
was induced to sign as her surety upon representations which the jury 
find were falsely and fraudulently made, that she was a free trader, 
such representations being made, too, with the assent of the husband and 
recited in  the deed, this should serve every purpose of the privy exami- 

nation. I t  was clearly the voluntary act and deed of the feme 
(614) defendant, since it is found as a fact that i t  was executed with 

a false and fraudulent purpose to deceive. There was, too, the 
assent and participation of the husband. H e  joined in the mortgage 
which recited that his wife was a free trader. This might well be, and 
I think was, a virtual compliance with section 1827, and of itself made 
her a free trader, especially as he had joined in several prior deeds and 
mortgages, duly registered, which contained the same recital. But i f  it 
was not, the ferne defendant is not entitled to the protection of the law 
against the valid claim for reimbursement of the person she deceived by 
the conveyance executed by her, and by whose money thus procured she 
has been benefited. Before she can invoke the aid of the court to invali- 
date the deed, or be heard to deny that she was a free trader as both 
rerbally and ill the deed itself, with the concurrmce of her husband, she 
asserted herself to be, she should be conipelled to refund the money 
obtained upon the faith of such fraudulent conveyance. Suppose she 
had fraudulently and falsely represented herself as a single woman with 
the joinder in  the mortgage, reciting that statement, of the man who was 
in  fact her husband. Would they be allowed to hold the land, dis- 
charged of the incumbrance? Coverture should be no shelter for inten- 
tional and m7illful fraud. f17alker v.  Brooks, 99 N.  C., 207. Rights of 
third parties not having intervened, if the conveyance is defectim the 
feme covert, if living, should now be decreed, upon the findings of fact 
by the jury, to reexecute the mortgage with privy examination, unless 
the plaintiff is reimbursed, and in default thereof a decree of sale. Being 
dead, a decree of sale should be made as to those claiming the land as 
her heirs at  law, unless the sum secured by such fraudulent mortgage is 
paid. 

MAC!&E, J., concurs in this dissent. 

Cited: Draper v. Allen, 114 N.  C., 52; I n  re Freeman, 116 N. C., 
200; B. & L. Assn. 2). Black, 119 N .  C., 328; McCaskill v. NcKinnon, 
121 N.  C., 224; Smith  v. Ingram, 132 N.  C., 964, 967; Ball ?I. Paquin, 
140 N.  C., 92; Council v .  Pridgefi, 153 N.  C., 451. 
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(615) 
IVlcNEAL P I P E  AND FOUNDRY COMPANY v. A. H .  HOWLAND AND T H E  

DURHAM WATER COMPANY. 

1. The property of a corporation chartered for the purpose of supplying 
water to a city is subject to the lien for materials furnished provided by 
The Code. 

2. Where a company, F., agreed with one H. to supply him with piping, etc. 
(to be used in establishing his waterworks plant),  and, pursuant to such 
agreement, F. supplied such material, but before he had finished making 
such supplies, H. assigned, without notice to F., his contract with the city 
for which the waterworks were intended, to a company chartered for 
the purpose of supplying it  with water, etc., which assumed, also, his 
liabilities, and he continued in the work as  the subcontractor of such 
corporat~on; and thereafter F. filed, in due form of law, in the clerk's 
office, the notice of his lien for material furnished, and on the day of 
filing, the corporation had, for the first time, actual notice of such lia- 
bility and lien: Held. (1) that F. was entitled to enforce his lien against 
the corporation for supplies furnished both before and after the assign- 
ment; ( 2 )  the lien related back from the time of the filing to the time of 
the beginning of supplies; ( 3 )  that the real estate, the plant assigned to 
the corporation, and for the improvement of which the materials were 
furnished, was liable; and ( 4 )  for reasons of public policy it  should be 
sold, together with the franchise of the corporation. 

At f:rc~-, J., dissenting. 

APFEAL at March Trrrul, 1891, of Ihnrrant, from I :oyhin,  ,T. 
I n  June, 1886, the defendant Howland contmc%ed in writing with the 

drfenda~lt town of 1)urharrr to construct a systcm of waterworks for said 
 tow^ to supply water for public and domestic purposes. On 3 Novcm- 
bas, 1886, the plaintiff contracted to sell to IIowland the necessary 
materials, and the S : I ~ I I C  were supplied and used for coirstructing said 
waterworks, and the delivery thrrcof, which was included in thc 
contract, bcgai~ on 4 Dcccmber, 1886, and was completed 011 (616) 
7 May, 1887. 

111 the lattm 1)art of 1886 the Durham Water Company was incoryo- 
rated, and on 1 January, 1887, Howlarid assigned his contract with the 
town to tlic said Durham Water (?ornpany, alld the corq2a11y assumcd 
the thlties, liahilitics and obligations of Howland to said town urdcr the 
contract aforesaid. 

0 1 1  1 0  July, 1887, Howland having failed to pay plaintiff a large 
part of his indebtedness for materials furnished, the plaintiff filed its 
(>lain1 for  thc same i n  thc office of tlw clerk of the Superior Court of 
I)lxrhnni, in order to swure a lie11 as allowed by The Code, secs. 1782- 
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1808. I t  was admitted that this claim was sufficient in form a i d  com- 
prehensiveness, but it was contended that it was not sufficient to create 
the lien as claimed by plaintiff. On the day the claim was filed, the 
plaintiff gave the defendants notice of Howland's indebtedness to it and 
the filing of its claim and its alleged lien, and demanded of said defend- 
ant company that i t  retain out of the amount due, or to become due 
from it to the said Howlalid, on account of the said waterworks, so 
much as was necessary to pay plaintiff's claim. 

The court below adjudged that the lien filed by plaintiff was of no 
force and effect, and that the same be vacated and set aside, a i ~ d  it was 
further adjudged that the Durham Water Company recover its costs of 
plaintiff, and also that plaintiff pay all the cost connected with the filing 
of the lien. And it was further adjudged that plaintiff recover of the 
defendant Howland the sum of $16,975.73, with interest, etc. Both 
parties appealed. 

John IT. Himdale and W .  A. Cruth~ie for plaintiff. 
Boone & Parker and W .  W .  Fuller for defendant. 

(617) MACRAE, J. We adopt the following opinion, prepared by the 
late Chief Justice Merrimon, in this case. with such additions 

thereto as in our judgment are necessary to a full determination of the 
questions presented to us on appeal. That opinion is as follows : 

"The statute (The Code, secs. 1781 to 1808) entitled 'Liens,' is reme- 
dial, and its clear purpose is to give qontractors', subcontractors' and 
laborers' liens ul~ol~proper ty  as therein prescribed and provided, to se- 
cure the paxment of money due for labor done or materials supplied on 
or about the same. To that end its language, phraseology, and scope 
are broad and comprehensive. There are few, if any, express exceptire 
provisions in it, and, in the absence of them, exceptions and limitations 
affecting such liens cannot be allowed unless by necessary implication. 
The object is to give a lien on particular property deriving particular 
benefit in  favor of classes of persons whose claims are supposed to have 
particular merit. A11 this is made the more manifest by the amenda- 
tory statute (Laws 1887, chap. 67). Moreover, numerous decisions of 
this Court, interpreting this statute, and the amendments thereto, fully 
sustain the view here expressed. Chadhourn v. Williams, 71 N. C., 
444; Wooten v. Hill ,  98 N .  C., 48; Burr v. Maultsby, 99 N.  C., 263. 

('Adverting now to provisions of the statute pertinent to the present, 
case, section 1781 thereof provides, among other things, that 'erery 
lot, farm, or vessel, or any other kind of property, real or personal, not 
heiein enumerated, shall be subject to a lien for the payment of all debts 
contracted for work done on the same, or material furnished.' I t  is 
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further provided that 'the lien for work on crops or farms, or materials 
given by this chapter, shall be preferred to every other lien or incum- 
brance which attached upon the property subsequent to the time at 
~vhich the work was commenced or the n~aterials were furnished.' The 
Code, sec. 1782. I t  is further provided that 'all subcontractors 
and laborers who are employed to furnish or do furnish material (618) 
for the building, repairing or altering of any house, or other im- 
provement on real estate, shall have a lien on said house and real estate 
for the amount of such labor done or material furnished, which lien 
shall be preferred to the mechanic's lien, now provided by law, when the 
notice thereof shall be given as hereinafter provided, provided that the 
sum total of all the liens due subcontractors and material nien shall 
not exceed the amount due the original contractor at the time of notice.' 
The Code, see. 1801. I n  this connection section 1802 provides that 
'any subcontractor, laborer or material man who claims a lien as pro- 
vided in the preceding section, may give notice to the owner or lessee 
of the real estate who makes the contract for such building or improve- 
ment at any time before the settlement with the contractor, and if the 
said owner or lessee shall refuse or neglect to retain out of the amount 
due the said contractor under the corltract as much as shall be due or 
claimed by the subcontractor, labdrer or material man, the subcontrac- 
tor, laborer or material man may proceed to enforce his lien, and after 
such notice is given no payment to the contractor shall be a credit on or 
discharge of the lien herein provided.' I t  is further provided in section 
1789 that 'notice of the lien shall be filed as hereinbefore provided at  
any time within twelve months after the completion of the labor, or the 
final furnishing of the materials, or the gathering of the crops, provided 
that in cases of liens on real estate or any interest therein, given by this 
chapter, the notice shall be filed in the office of the Superior Court clerk 
within twelve m o n t h s  after the completion of the labor or the final fur- 
nishing of the materials.' When the claim is so filed within twelve 
months, the lien relates back to the time at which the work was com- 
menced or the materials were furnished, and is preferred to all liens or 
incumbrances created to that time. The Code, section 1782; B u r r  v. 
Maul t sby ,  supra,  and cases there cited. And this is so, although the sub- 
sequent incumbrancer had no notice of the lien thus relating back. 

"The clause of the statute (The Code, sec. 1751) first above (619) 
recited, declares that 'every lot, farm or vessel, or any kind of 
property, real or personal, not herein enumerated, shall be subject to a 
lien for the payment of all debts contracted for work done on the same, 
or materials furnished.' This phraseology and the purpose of it are 
comprehensive. The lien prescribed attaches, in  the case provided for, 
to a n y  real property, whether it be denominated 'a lot or farm,' or a 
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storehouse site, a mill site, a water reservoir site, or the like. The lien 
arises in favor of and to secure the payment of any and 'all debts con- 
tracted for work done on the same, or materials furnished.' By the term 
'material furnished,' is meant something furnished to be appropriated, 
used and pertinently applied on the land, devoted to some purpose, no 
matter what, so that the purpose be lawful. The purpose is to secure 
the debt contracted for materials furnished on or about or connected 
with the land in connection with the purpose to which i t  is devoted, in  
whole or i11 part. The debt so contracted becomes a lien, a charge upon 
the land, and that land may, if need be, be sold, or i n  some appropriate 
way applied to the payment of the debt secured by and constituting the 
ground of the lien. I t  makes no dieerenee as to the ownership of the land 
if the debt for such considerations was lawfully contracted, because the 
land is benefited by the labor so done on or about it, or by the materials 
furnished. The intention is that the land shall be charged by a lien 
with the cost of the benefits so extended to it, whether the benefits arise 
from labor done in building or repairing houses, in cultivating the land, 
building fences, ditching, felling trees, or the like, or from the erection 
of mills of any kind on it, or from supplying machinery, fixtures or any 
'material furnished' for such purpose. This is a just and reasonable 
interpretation of the clause of the statute recited. Indeed, it would be 

difficult to suggest any other fair meaning. 

(620) "In the present case the defendant Howland contracted with 
the town of Durham to supply i t  with water for public and 

domestic purposes, and with that view and to that end he acquired cer- 
tain land situate four or five miles from the town for the purpose of 
constructing a water reservoir and the right of way for pipes under 
ground through which to convey the water to the town. I n  connection 
were necessary. EIe contracted with the plaintiff to supply him with 
with this watrr reservoir mnch machinery, pipes and other material 
a large quantity of suitable pipe and other things to be used on and 
about the land for the purpose of this reservoir and to effectuate the 
end contemplated by it. The contract did not recite in terms that the 
pipe and other things, so supplied by the plaintiff, were to be used for 
the express purpose of the reservoir and water supply; but it appears 
that the plaintiff knew of it, and it savors of trifling to suggest that it 
v a s  not well and distinctly understood and intended by the parties that 
the goods were furnished for such purpose. The contract and the goods 
supplied suggested the purpose, and it was not necessary to recite or 
declare it in  terms. I t  was sufficient that i t  certainly appeared. Lanier 
v. Bell, 81 N. C., 337, is not inconsistent with what is here said, as seems 
to be supposed. 

386 
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"The plaintiff furnished the pipes and other things to the defendant 
for the purposes of the reservoir and water supply to be made by a rd  
through means of it. The defendant Howland failed to pay a large 
part of the debt hc contracted to pay the plaintiff for the materials so 
furnished by it. I n  view of the facts, at  once upon supplying such 
materials not paid for, a licn upon the land mentioned, and the property 
connected with it permanently for thc purposes to which i t  was devoted, 
arose in favor of the plaintiff. I t s  debt at  once became a r h a ~ g e  upon 
t h e  luncl, to bc perfected by filing its claim in that respect in the offic~ 
of the Sulmior Court clerks, as above pointed out. Aud this 
filing might be done at  any time within twelve months next after (621) 
furnishing the materials abovc mentioned. I t  was done within 
that time. This lien, so perfected, related back to the time whnl the 
materials began to be furnished. The statute so provides. The Codc, 
sees. 1781, 1789; Bur r  n. Maul t shy ,  supra. The cwterp~ise of supply- 
ing the town with water was that of the defendant IIowlai~d; the 
p r o p ~ r t y  zuas h i s ;  it did not in any sense belong to the town; it had not 
taken on any quality or been placed in any condition that rendered it 
exempt from lien as contemplated by the statute. I t  belonged to a 
private individual. 

"The statute (The Code, sees. 1890, 1891) prescribes how the plaintiff 
might enforce his lien. Upon his judgment he 1s cntitlrd to have execu- 
tion against the property, which shall direct the officer to sell the right, 
title and interest which the owner had in the premises or the crops 
thereon at the time of filing notice of the lien, before such execution shall 
extend to the general property of the defendant. The property to 
which the lien attaches is specially devoted to the satisfaction of the 
plaintiff's debt, and hence it must be sold bcfore his other property may 
be resorted to for the like purposc. 

"It appears that thc defendant, the Durham Water Company, was 
incorporated in the fall of 1886, and invested with appropriate corporate 
powers for the purpose of supplying the said to~vn with water, and that 
the defendant Howland, on 1 January, 1887, sold and assigned his con- 
tract with the said town to it, and likewise sold to it all the property 
he had acquired for the purpose of making such water supply, and this 
property embraced that to which the plaintiff's lien attached. It is 
earnestly contended that therefore the plaintiff acquired no lien, first, 
bccause the defendant water company (a quasi public corporation) 
acquired title, by its purchase, to the said property, and the latter is 
devoted to public purposes, and hence is not the subject of such lien ; 
and, second, because the plaintiff's lien, if indeed he ever had any, 
was secret-notice of i t  and the plaintiff's debt and claim had not 

387  



I N  T H E  SUPREME COURT. [Ill 

PIPE CO. V. HOWL~~ND. 

(622) been filed in the office of the Superior Court clerk until 19 July, 
1887, after the said company purchased the property. 

"As appears from what has been said above, the plaintiff did have a 
lien for its debt upon the property (the land and fixtures made part of 
i t )  which the defendant company purchased from its codefendant How- 
land; that although the plaintiff's claim was not filed until 19 July, 
1887, the lien related back to the time when the plaintiff began to sup- 
ply the materials, which time antedated the purchase of the defendant 
company. I f  it be granted that the defendant company was, in a sense. 
a public corporation, and its property was devoted to a proper public 
purpose, it did not and could not buy the property it did buy from its 
codefendant discharged of the plaintiff's lien without its assent. I t  
did not assent, and hence the company took the property charged with 
and subject to the lien. No public corporation-not the State itself- 
could purchase property for public purposes charged with a lien in  
favor of the plaintiff, and thereby discharge such lieu, unless with the 
plaintiff's assent, or by proper condemnation of the property, and com- 
pensation to him to the extent of his interest. The lien was a lawful and 
valuable incident to and security for the plaintiff's debt, and it could 
no more be deprived of it, as contended, than it could be of the debt 
itself. I t  was the misfortune or folly of the company that it pur- 
chased property for public purposes subject to a lien. I t  ought to have 
been more cautious and better advised. 

"It is said the lien was a secret one, and the company could not know 
of it. The answer is, that in the present state of the law it should 
have made diligent inquiry before purchasing the property as to la- 
borers' and material men's liens upon it. Private persons must do so; 
they fail to do so at  their peril. And corporations, public or private, 

are upon no better footing. There is neither statute, nor prece- 
(623) dent, nor any principle of justice that places them on a footing 

different from natural persons. The Legislature has provided by 
statute (The Code, see. 1789) that notice of the plaintiff's claim may 
be filed at any time within twelve months after the completion of the 
labor or the final furnishing of the materials. This provision has been 
repeatedly held to be valid. Ruw v. Maultsby, supra, and cases there 
cited." 

I11 addition to what was said by the late Chief Justice, we proceed 
further:  I t  is found by the jury that the contract was made between 
the plaintiff and the defendant Howland, as alleged in the complaint, 
and that material was furnished by plaintiff to said defendant under 
said contract to the amount and value, as ascertained by the verdict. 
This contract, being a single one, covering all the material furnished, 
we hold that the lien attaches for all the said material delivered, up to 
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and including the last item, notwithstanding the fact that, pending the 
execution of the contract, and before the delivery of all the material, the ~ 

defendant Howland assigned his interest in the said contract and be- 
came a subcontractor under his assignee, and this without notice to the 
plaintiff, who continued to delirer the material to Hom7land, who, as 
subcontractor, used it in the completion of the waterworks for Durham. 
The Code, sec. 1782; Burr t i .  Maultsby, 99 N. C., 263, and cases there 
cited. rnder any view of the law than that taken by us, how easy i t  
~ o u l d  be to evade the provisions of this act, passed for the benefit of 
mechanics and material men, and avoid the lien upon the property. 
The defendant Howland, a private person, makes his coutract with the 
city of Durham to supply it with water; he purchases land and makes 
contracts for the purchase of other lands; he secures rights of way and 
other easements; he purchases pipes and other material for carrying out 
his contract, property which he uses in the construction of the water- 
works, and on which a lien attaches by virtue of the statute. 

Can it be possible that by the formation of a corporation and (624) 
the assignment to i t  of his contract he may divest the lien which 
had already attached, and .without notice to the plaintiffs of his assign- 
ment, continue to receive material, and use the same for the completion 
of the work, free from all lien in favor of the material man, who, in 
ignorance of the transfer, was relying upon the laws providing him a 
licn, and furnishing the material without further security? - 

I t  v a s  manifestly the business of the assignee to inform itself in the 
matter. I t  had assumed the liabilities of its assignor under his contract 
with the town of Durham. I t  received the benefit of the material which 
he was receiving from plaintiff; it was put upon notice as to his liabili- 
ties for labor and material by the lien laws of the State. I f  the Durham 
Water Conlpany is such a corporation as is authorized to receive fare 
or tolls the way is plain to the plaintiff, under The Code, see. 671, to 
sell the franchise of the defendant company with all its rights and 
privileges, so fa r  as relates to the receiving of fare and tolls, and all 
of its property, under execution or other appropriate means of carrying 
the judgment into effect. 

The word toll in  the sense used in the statute is a tax paid for some 
use or privilege or other reasonable consideration (century Dictionary), 
and the definitions in all the books are substantially the same. Fare  
is a rate of charge for the carriage of passengers. A water-rate, that 
which the defendant company may charge, is a tax or compensation 
for the furnishing of a supply of water. 

The plain purpose and intent of The Code, sec. 671, the Act of 1820, 
as amended after the decision in the case of 8. v. Rives, 27 N. C.. 297, 
was to afford a remedy against that class of quasi public corporations 
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where the franchise ought not to be separated from the plant or prop- 
erty for reasons of public policy. The words originally used in the Act 

of 1820 were, '(if the judgment or decree be against a railroad 
(625) or other corporation authorized to receive fare or tolls." As 

brought forward in  The Code, the words are "against any cor- 
poration authorized to receive fare or tolls." I t  would be a strained 
construction of the words used in the statute, even in  a statute in  dero- 
gation of the commoiz law, to hold that they must be strictly confined 
to cases where these words are technically used, and there alone. I t  
would do violence to the evident spirit and meaning of the law, and, 
in cases like the present, frustrate its purpose. 

The franchise of the Water Company is inseparable from its plant 
or property. The public necessity requires that they should be sold 
together, for, in this case, the purchaser will take cum onere and the 
public be protected. Foundry Company v. Water Company, 52 Fed., 
43, and cases there cited. 

I t  may not be inappropriate for us to suggest that to avoid all possible 
risk of temporary suspension of the operation of this important work, 
it would be proper, in  this case, to appoint a receiver under section 379, 
subsection 2, of The Code, to carry the judgment into effect. 

There is error. So much of the judgment appealed from as declares 
the plaintiff's lien void and denies its right to enforce the same must 
be reversed and an appropriate judgment entered giving it effect. To 
that end let this opinion be certified to the Superior Court. 

AVERY, J., dissenting. The plaintiffs7 appeal is from the refusal 
of the court below to adjudge that, to secure the payment of the 
amount recovered from the defendant Howland, the plaintiffs have a 
lien "upon all the property, rights of property, privileges and franchises 
of every nature whatsoever belonging to said Howland, under and by 
virtue of his aforesaid contract with the town of Durham, or which, 
by his aforesaid assignment, was transferred to the Durham Water 

Company, and also upon all lands, buildings, reservoirs, ma- 
(626) chinery, engines, boilers, fixtures, easements, rights of may, ap- 

purtenances and privileges belonging to and connected with and 
constituting the said Durham Waterworks, situated in  and near the 
town of Durham," and to appoint commissioners to sell the property 
to which the lien attached, unless the balance due plaintiff should be 
paid by a given day. I f  the plaintiff company has failed to establish 
its right to a lien against the separate pieces of property that were 
being used for public purposes, and as well to show that any lien at- 
tached to the franchise of the defendant company for pipes furnished 
to its subcontractor, i t  would seem that the plaintiffs are entitled to 

390 



N. C.] S E P T E M B E R  TERM, 1892. 

nothing more than was conceded to them, without question a judgment 
against Howland for the balance due for piping. 

Entertaining the highest respect for the views of my brethren, I 
I think, nevertheless, that they have fallen into error. My own views 

of the points involved in the controversy niay be summarized in  the 
following propositions : 

1. The plaintiff company sustained the relation to the defendant 
Howland and his assignee, the Durham Water Company, of material 
man, and while, as between the original contracting parties (the plain- 
tiff and Howland) the debt for material furnished for a private build- 
ing might, within twelve months, be made a lien, relating back as con- 
tended, the lien in  favor of a subcontractor under the statute (The Code, 
sec. 1802) attaches only from the time of giving notice to the contractor, 
and only aslto any unpaid balance due to the subcontractor when the 
notice is given. Section 1781 applies to controversies between the 
owner of the land and the builder or contractor, and provides for sub- 
jecting the land to liability for work done or material furnished by 
such builder or contractor and in his favor, provided notice is filed 
within twelve months from the completion of the labor or the "final 
furnishing of the material." The Code, secs. 1782 and 1789. 

2. I f  the lien laws of 1868-69,1869-70 and 1872-73 (The Code, (627) 
secs. 1781 to 1800) apply to subcontractors, or the class of ma- 
terial men who are provided for under the Act of 1880, chap. 44 (The 
Code, secs. 1801 and 1802), and give the lien relation back when it is 
filed within twelve months from the time of furnishing the last ma- 
terial, as between individuals, I do not think that the lien laws were 
intended to be so construed as to embarrass property devoted, by the 
1-ery terms of the contract, to a public purpose, and to be used by the 
sovereign State or any ~ u b l i c  or quasi public corporation in the exercise 
of its delegated sovereign powers. 

3. The plaintiff could look in  any event only to Howland, to whom 
i t  sold the material, and could not sell the franchise or sequester the 
profits of the defendant company for the satisfaction of Howland's 
debt, which was not a lien upon land, pipes, etc., used for the purpose 
of furnishing water, and the statute cannot be construed as creating a 
lien upon a franchise if none attaches to the property. 

After passing laws for the protection of laborers, mechanics and 
material men at successive sessions from 1868 to 1873, the Legislature 
made no further additions to or alterations in the statutes bearing upon 
this subject till the enactment of chapter 44, Laws 1880. I f  the claims 
of subcontractors and material men furnishing them were superior to 
those of the original contractors before 1880 (under the Code, secs. 
1781 to 1800), why was the Legislature of 1880 guilty of the folly of 
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providing that it should be preferred to "the mechanic's lien now pro- 
vided by law?" I f  the enactment of that statute was necessary (as 
the Legislature seemed to think) in  order to give such material men, 
as well as subcontractor, adequate protection against the mechanic to 
whom he furnished material, then we must look to its provisions alone 
for the adjustment of the rights previously unprotected,-and proceeding 
upon that obviously fair construction of the law, we find in support 

of i t  the explicit proviso to section 1801 that "the sum total of 
(628) all liens due subcontractors and material men shall not exceed 

the amount due the original contractor at  the time of notice 
given." Such notice is to be given by the material man "at any time 
before settlement with the contractor," and "after such notice is given 
no payment to the contractor shall be a credit on or discharge of the 
lien herein provided." I n  the same way the subsequent 'Act of 1881 
(The Code, secs. 1804 and 1805) protected subcontractors and laborers 
against contractors and stevedores only after notice given to the master, 
agent or owner of a vessel, thus showing a purpose to secure still another 
class of laborers not previously provided for. 

Howland transferred the benefits and burdens of the original contract 
to his codefendant company, and from and after 1 January, 1887, 
became subcontractor, but still leaving his individual arrangement with 
the plaintiff intact, finished the ~ ~ o r k  and received payment in negoti- 
able bonds of the Waterworks Company, which were payable to bearer 
and were secured by a rnortgage on the franchise and property of said 
company. Up to the time when the plaintiff filed a lien on the reservoir 
of the company with the acre of land on which i t  was located, the line 
of piping, passing three feet under ground through the lands of various 
persons who cultivated the soil above the pipe-ditch and through seven 
miles of public street, under the said contract with the town of Durham, 
and also on the franchise of the defendant company, the company had no 
notice that plaintiff was furnishing Howland pipe and castings, and no 
information from whom he was purchasing it. When the notice was at 
last given, on 19 July, 1887, the jury find that the defendant Durham 
Waterworks Company had paid to the plaintiff in discharge of its ill- 
debtedness, under the agreement of 1 January, 1887, fifty thousand 
dollars of its first mortgage bonds, transferable by delivery. When the 

notice was given, therefore, the contractor stood in the same re- 
(629) lation to the material man as though it had previously paid 

the subcor~tractor in money every farthing due under the con- 
tract. We cannot assume that such bonds remained in ' the hands of 
Howland any more than money or a bill of exchange. How, then, can 
the courts, without resorting to judicial legislation, make the lien of the 
plaintiff, as material man, exceed the "sum total" of "the amount due 
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the original contractor (or the assignee who, in law, stood in his shoes) 
on 1 9  July, 1887, whpn the plaintiff gave notice?" The Code, sec. 
1801. And when the notice was required to be given "Fcforc the set- 
tlement with the contrac%orn ('l'hc Codc, scc. 1802), how could the 
plaintiff claim a lien if the debt had been discharged before the de- 
fei~darit company had learned who was furnishing thc pipe? 

As against Howland, if he had contracted directly with the plaintiff 
to furnish pipe to be placed in a private housc on his own land it is 
admitted that the sale of his land to a third person, before notice of the 
lien filed, would not have drfeated the lie11 or prevented its 
back ui~der  sections 1781 to 1800. This is the only point settlcd in 
/hw v. Maultsliy, 99 N. C., 263, which is c~ ted  to sustain thc opinion 
of the Court. Neither in that case, nor in any other heretofore decided 
by this Court, has it been held that the responsibility of a contractor 
for material furnished a subcontractor extended bcyorrd his indebtedness 
when Ile rrceivcd notice of the clairrr of the lnaterial marl or attached 
at  all to his property, when noticc was g i r m  af tw settlement with the 
subcontractor. 

Secret liens have nevcr hem favored by the law, and nothing but the 
clearest expressior~ of the legislative purpose should be construed to ex- 
tend their opcmtion in derogation of common law and common right. 
Jorrcs on Liens, secs. 170, 1854, 1856. I t  is conceded that the intent 
of the Legislature to giie mechanics, as original contractors, a licn 
which may have relation back and affect the rights of subsccrucnt pula- 
chasers, is clcarly expressed in the statute, and that material 
men dealing with owners of land, on which improvemcwts are (630) 
made, corm within its provisions. But in the face of the 
express provision of the statute that the subcor~tractor's lien shall 
not rclate back behind the notice, 1 do not concede the author- 
ity of the courts to create another lien not contemplated by the 
Lcgislaturc. The general,. almost universal, construction of similar 
statutes elsewhere has been that a subcontractor has no lien until "scr~r- 
icc of notice," and then only to the extent of the unpaid balance due to 
the contractor, and that up011 service of notice the lien of a subcontrac- 
tor does not rclatc back so as to defeat i~ltervenilrg rights growing out 
of conreyances of land by the owner, or attachment of thc debt dne 
thc original contractor. 15 A. & E., 95, 97, note 5 ;  Cohoon I ) .  Leuy, 6 
Cal., 295; Brown. ?>. Marsh, 10 Cal., 435; Schncidcr 7%. Ilobrtn, 41 How. 
Pr .  (N. Y.), 236; I'ipe CYo. u. l h l l o t k ,  38 Fed., 585. IJi~der the pro- 
~4siorrs of our statute (The Code, secs. 1801 and 1802), the material 
inan who deals with the original contractor is treated for all purposes 
as a subcontractor, and in express terms is given the same Be- 
fore the lien was filed or any  roti ice g iwn to it, the Water Compa~ly, in 
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ignorance of the existelice of the contract between plaintiffs and How- 
land, indeed not knowing from whom he had bought the pipe and cast- 
ings, delivered to him, i11 discharge of their liahility to him, negotiable 
bonds of the company secured by a mortgage on its franchise, property 
and rights to the full amount of his debt. Howland held $5,000 in 
these negotiable bonds when the lien was filed, but they had passed 
beyond the control of the Water Company. The manifest meaning of 
the statute (sec. 1801) is that the contractor shall be answerable at  his 
peril to the material man for every dollar paid the subcontractor after 
notice of the lien; but the effect of a payment in negotiable bonds is the 

same as a payment in  money, in that the bonds cannot be re- 
(631) called. The debt is no longer one growing directly out of the 

contract to finish the reservoir and ditches; but it is founded 
upon a distinct agreement to pay interest on these bonds for a given 
number of years, and the principal at maturity is secured by the con- 
reyance of the franchise, etc., to a trust company in New York. 
Whether the plaintiffs could have reached these bonds and subjected 
them as property of Howland when the lien was filed, it is not neces- 
sary to determine. For  present purposes i t  is only necessary to say that 
the notice came too late for the Water Company to protect the plain- 
tiffs by withholding a payment still due, as was contemplated by the 
statute. I conclude, therefore, that the lien could not relate back prior 
to 19 July, 1887, when notice was served. 

But I maintain further, that if it be admitted that, ordinarily, where 
the rights of individuals only are involved, the Legislature intended to 
create  a secret lien in  favor of subcontractors or material men who 
deal directly with them, still, unless the Legislature has explicitly so 
declared, property devoted to the use of the State, or conveyed for cor- 
porate purposes to a public corporation, such as a town, or a company 
organized to furnish water to a town, is not subject to such secret lien. 
We will search in  vain in  our statute law -for any such expression of 
such legislative intent. 

"In the absence of special statutory provision on the subject, i t  would 
seem,'' says J u d g e  Di l lon  (2 Mun. Corp., 576 [446]), "to be a sound 
view to hold that the right to contract and the power to be sued gives 
the creditors a right to recover judgments, that the judgments should 
be enforcible by execution against the strictly private property of the 
corporation, but not against any property owned or used by the cor- 
poration for public purposes, such as public buildings, hospitals and 
cemeteries, fire engines and apparatus, waterworks  and the like, and 
that the judgments  should no t  be  deemed liens u p o n  .real property 

except w h e n  it m a y  be t a k e n  in execution." Freeman, in 
(632) his work on Executions (sec. 126), also sustains the view that 
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property held or  used for the public or governmental purposes of a 
municipal  corporation i s  not subject to  execution. Both Freeman and 
Dillon agree that "bui ldi~zgs which cannot be sold under an execution 
cannot be sold on foreclosure of a mechanic's lien," and that "it is only 
such property as can be sold under judicial process that is subject to 
such lien." 2 Dillon, sec. 577; 1 Freeman on Ex., sec. 126; Bass v. 
JTavigation Company ,  ante, 439. I n  the case of Poster v. Fowler, 60 
Pa.  St., 27, which is cited with approval both by Dillon and Freeman, 
the Court held that a water company, formed for the purpose of sup- 
plying a town with water, was a public corporation, and its buildings 
necessary for carrying on its operations were not subject to a me- 
chanic's lien, and the doctrine finds support in many other decisiom, 
and is approved by discriminating text-writers. 2 Jones Liens, see. 
1378, note 2 ;  Phillips Mechanic's Liens, sec. 1804, note 1 ;  Commis-  
s iolwm v. T o r n e y ,  115 U .  S., 122. The trend of our own decisions has 
been in  the same direction in recognizing the principle upon which the 
authorities cited rest. Hughes v.  Comw~issioners, 107 N .  C., 602; 
Gooch v. McGee,  83 N.  C., 64. A direct authority, in which it seem 
the same plaintiff brought an action under a similar statute of the State 
of Alabama, is to be found in P i p e  Co. v .  Bul lock,  supra, in  which the 
Circuit Court of Alabama held that pipes furnished by contractors 
in constructing city waterworks for a water company, did not constitute 
a lien upon its property, and that the plaintiff could not recover any- 
thing beyond the amount due from the contractor 'to the subcontractor 
when notice was given of the lien. - 

The town of Durham, though not a party to this action, cannot afford 
to be an indifferent observer, if the plaintiff should succeed in making 
good some of its demands. But whether the municipality is before 
the Court or not, we must take notice of the admitted facts that 
the reservoir and land upon) which it is situate, together with (633) 
ditches, pipes and castings, were being used for supplying water 
for public purposes in  the town, and that the property cannot be sold 
without interfering with the conveniences of the municipality, and em- 
barrassing it in  the exercise of its governmental duties. The fact that 
this property is used for the town is sufficient to exempt it from sale 
under execution, except as incident to a franchise, under which a pur- ' 

chaser might step into the shoes of a corporation and discharge its 
functions, when he could not accomplish that end as the individual 
owner of the reservoir, or of the easement in the ditches or of the pipes. 
2 Dillon, supra;  Freeman, supra; 115 U. S., supra. Leaving the town 
out of view, the Waterworks Company is a public corporation, and in 
the language cited by Chief Justice S m i t h  in  Gooch v. McGee, supra, 
"as to land which has been appropriated to its corporate objects and is 
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necessary for the full enjoyment and exercise of any franchise of the 
company, whether acquired by purchase or the exercise of the delegated 
power of eminent domain, the company holds it entirely exempt from 
levy and sale, and this on the ground of prerogative or corporative 
immunity; for the company can no more alie~i or transfer such land 
by their own act than a creditor by legal process, but the exemption 
rests on the public interests involved in  the corporation.'' Gooch v.  
McGee, supra; R. R. v. Caldwell, 39 Pa., 337; Gore 1). T i d e w a f e r  Com-  
pany,  24 Howard U. S., 263; Joncs, supra, sec. 180. I t  is clear that 
the current of authorities is in favcr of the doctrine that in the absence 
of statutory provision, neither the property nor the franchise of a public 
corporation is subject to sale under execution upon the same principle 
that exempts a public square on which a courthouse is built. For a 
review of cases, see discussion by Freeman in Note 15, Am. Dec., 595. 
I t  was this consensus of opinion which led the Court, in Oooch v, Mc-  

Gee, supra, to question the soundness of the principle laid down 
(634) in  8. v .  Rives ,  27 N .  C., 297, and to declare, in effect, that but 

for the enactment of our statute (The Code, secs. 671 to 678) 
neither the property nor the franchise of a public corporation could 
be sold. Bass v. L, avigation Company ,  supra. 

The first contention of the plaintiff is that though the defendant com- 
pany could sell nothing but the franchise, an individual, where he has 
induced a city to give an easement in its streets and other privileges by 
agreeing to devote acreservoir and land on which it is constructed, with 
the pipes laid in ditches, to the purpose of supplying the town with 
water, could subsequently subject said land and piping, as distinct prop- 
erty, to a lien filed after the works were in operation by a manufac- 
turer who furnished the pipe. No matter, therefore, what expense a 
municipality might incur in procuring water, if it deal with an indi- 
vidual instead of a corporate contractor, ,the public would be left de- 
pendent upon the solvency or honesty of the contractor, because sepa- 
rate sales of the land 011 which the reservoir is located, and the other 
property, would necessitate new arrangements for a water supply. I s  
i t  possible for a city to provide for the wants of its citizens and the 
protection of the public against fire, without organizing a corporation 
as a contractor or incurring the risk of failure and disappointment? I t  
appears as a fact in this case that the plaintiff had notice of the pur- 
pose for which the pipes and castings were to be used. Plaintiff knew 
that the land bought for the reservoir was held and used for the pur- 
poses of a public corporation acting for the people in  its governmental 
capacity under an agreement with Howland. They should therefore 
have looked more closely to their security, certainly when the con- 
tractor made default in paying monthly according to his agreement, 
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though it is not incumbent on the courts to point out how the debt 
could have been secured. This case presents a widely different state of 
facts, as already intimated, and questions of law easily distin- 
guishable from those passed upon in  B u r r  v. Maultsby, 99 N.  C., (635) 
263, and the class of cases to which it belongs. The contesting 
parties in those cases were individuals, between whom the original lien 
law (The Code, secs. 1781 to 1800) was intended to operate and to 
relate back to the time of beginning the work or furnishing the material. 
But a city, when it engages in the work of supplying its inhabitants with 
water and furnishes it for the pnrpose of protecting public Snildings, 
such as the courthouse and jail, as well as private houses, as was pro- 
vided in the contract in this case, is an authorized agent of the sovereign 
State, clothed with authority to aid in the discharge of this govern- 
mental duty to the people. United States  v. R. R., 17 Wall, 328; 
Hughes  v. Commissioners, supra;  K l u i n  v. J e w  Orleans, 99 U.  S., 149 ; 
Cooley Const. Lim., 655, 656. 

At the time when the plaintiff agreed to furnish Howland the piping, 
they knew that it was to be used in fulfilling the contract with the 
municipal corporation, and they knew that the land on which the reser- 
voir is loc'ated was to be used for the purpose to which it was devoted. 
I f  the State of North Carolina had authorized the Governor to con- 
tract with a person or corporate body for a supply of water for the 
protection of public buildings i11 Raleigh, and incidentally for the use 
and protection of the people of the whole city, would it be contended 
that the piece of land covered in part by the ponded water, and on 
which the reservoir and the pumps for throwing water into it are 
located, would be at all times subject to be sold separately from the 
privileges, to satisfy judgments for debts of the individual contractor, 
when, if the contractor had been a body corporate, the principle an- 
nounced in Gooch v. McGee, supra, would h h e  protected it from every 
species of liens upon its land or other property, except as incident to a 
lien upan the franchise? I t  would not be contended that Burke Square, 
upon which the Governor's Mansion was completed less than three 
years ago, could be sold to satisfy the lien of one who furnished 
material for the Mansion to a contractor who was working upon (636) 
it-such, for instance, as the pipe furnished by the manufacturer 
to the plumber for conducting gas or water through the building. Yet 
the protection extended to corporations, acting for the State in  the ex- 
ercise of delegated power, is founded upon the idea that they are agents, 
like attorneys in fact, entitled to all the rights that the law gives to the 
principal. 

I f  the lien did not attach to the reservoir, or land, or piping, or right 
to lay it in the ditches, as separate and distinct pieces of property be- 
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longing to Howland, so as to subject each to sale separately, it is clear 
that it could not attach to the franchise of the Water Company. So 
soon as that company bought from Howland and he assigned his con- 
tract with the city to it, on 1 January, 1887, he entered into an agree- 
ment with the purchasing company to finish the work, and, as to all 
labor done and material furnished subsequently, was a subcontractor. 
I cannot, for the reasons given, concur in  the position maintained by 
the late Chief Justice, and adopted by the Court, that the land acquired 
by Howland for a reservoir and the right of way for piping over the 
land of private persons is subjec~ to the lien and liable to be sold to 
satisfy the plaintiff's judgment. I see no difference in  principle between 
allowing the lien on the right of way in the streets of the town and on 
the connecting piping and reservoir outside of its limits, on which the 
people are dependent for their supply of water. 

But while giving its sanction to the argument of the late Chief 
Justice, that a piece of land bought by a private individual and used 
for a site for a reser~oir to furnish a supply of water to the State capi- 
tal under a contract with the State, would be subject to the lien of a 
niaterial nian dealing with such indiridual, and liable to be sold to 
satisfy his claim, 1 understand that the Court now add the suggestion 
that a better, but not an exclusive remedy, would be the sale of the 

franchise under section 671 of The Code, or the appointment of 
(637) a receiver to take charge and devote the net earnings of the 

corporation to the satisfaction of the claim. 
Admitting that the Waterworks Company could sell its franchise 

privately, and that as a company receiving tolls and fares its franchise 
is subject to sale under execution in accordance with the provisioiis 
of the statute, I still maintain that no lien was created on the franchise 
held by the defendant com any by the service of notice by the plaintiff P as a material man, after t e claim of the subcontractor had been paid 
in full, and that the defendant company owes no debt for which its 
earnings can be taken by a receiver, for the reasons already given. 

I f  a lien was created at all, then, by the express terms of the statute, 
it attached not to the franchise, but to the ((house and real estate" on 
which the material was used. How, then, can this Court, in  order to 
give adequate redress for the plaintiff, attach the lien, in derogation of 
common right, to the company's franchise for the security of Howland's 
debt ? 

Cited: Pulp v. Power Go., 157 N. C., 156; McAdarns v. Trust GO., 
167 N. C., 497. 



K. 0.1 SEPTEMBER TERM, 1892. 

STATE v. DANIEL SHOULDERS. 

A p p e a l  in F o r m a  Pauperis .  

If the affidavit for an appeal in  forma paz~per i s  fails to  allege that  it  is taken 
in good faith, the appeal will be dismissed. 

APPEAL from Spring Term, 1892, of BEXTIE. 
Motion of the Attorney-General to dismiss. 

YO counsel appeared for defendant .  

CLARK, J. The affidavit for leave to appeal in forma  pauperis,  is 
fatally defective under The Code, see. 1235, in that it does not state 
that the application is in good faith. The motion of the Attorney- 
General must, therefore, be allowed. S. v. W y l d e ,  110 N.  C., 500, and 
numerous cases there cited. 

~ P P E S L  DISMISSED. 

Ci ted:  S.  v. B r a m b l e ,  121 N.  C., 603; S .  w. S m i t h ,  152 N.  C., 842. 

(638) 
THE STATE v. GEORGE BEST. 

Evidegzce-Expert-PoisoniTrial-Verdict, H o w  ImpeachecL-Jury ,  
Pol l ing.  

1. Upon the trial of an indictment for homicide, charged to have been pro- 
duced by poison, i t  was in evidence that the deceased exhibited, before 
and after death, symptoms of arsenical poison; that  flour, bread and 
dough, from which she had eaten had been taken on the day of her 
death, from her house and given to the coroner who, with another phy- 
sician-both being medical ,experts-made an analysis and testified that 
they discovered the presence of arsenic. The coroner testified that he 
carried the substance given him to his private office; that  i t  was possible 
for some one to have entered his office and put in  the poison, but barely 
probable: Held, not error to admit the evidence of existence of arsenic, 
especially as  the court instructed the jury that before they could con- 
sider that fact they must be satisfied beyond a reasonable doubt that  
the flour and dough analyzed were the same of which deceased ate. 

2. When a motion for a new trial is based upon affidavits, the Supreme Court 
will not look into them; the court below must find the facts and spread 
then1 upon the record. 

3. It  is not competent to impeach the verdict of a jury for misconduct by 
evidence proceeding from the members of the body. 
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4. Where several jurors made affidavit that  they were induced to join in  the 
verdict of guilty in  the belief that  the recommendation of mercy ac- 
companying their verdict would prevent the death penalty, and the court 
permitted the affidavit to be filed, but, in the exercise of its discretion, 
declined to grant a new tr ia l :  Helcl, not to be error. 

5. I t  is the privilege of one on trial for crime to have the jury polled when 
rendering the verdict; but it is not error t o  receive the verdict without 
polling unless the defendant requests it in apt time. 

ISDICTAIENT for murder, tried at Spring Term, 1592, of CRATES, be- 
fore W i l ~ s t o n ,  J. 

There was but one exception to eridence. The testimony offe~ed by 
the State (there was none on the part of the prisoner) tended to 

(639) p r o ~ e ,  by circunzstantial evidence, that the deceased, ~ h o  IT-as 
the wife of the prisoner, came to her death from the effects of 

arsenical poison placed in the flour which mas used by her in the prep- 
aration of dinner for herself and other members of her family; that 
the poison used was an article called "Rough 011 Rats," and x7as placed 
in said flour by the prisoner with felonious purpose. 

One Emperor Rouse testified that he went to the house of the prisoner 
the day after the death of the deceased, and there he found bread and 
flour; the flour had been mixed with water. Witness got it, put it in 
a paper sack and galre it to Dr. Primrose, the coroner, who came 011 

Thursday, two days after the death of deceased, to hold an inquest. 
Witness found soniething soft in the sifter which looked like n~heat 
bran, but was not. Witness gave it all (the bread, the dough and the 
soft stuff) to D r .  Primrose, the coroner, next day after he found it. 

Dr. Primrose, who vas  admitted to be an expert, testified, among 
other things i~o t  necessary to be stated in order to point the exception, 
that the bread, the dough and the flour n7ere giren him the same day 
he went up there by Emperor Rouse. Witness took the bread, put it in 
his hand satchel and carried it to his office, and then to the drug store 
and examined and tested i t ;  it was the same bread, dough and flour, 
and was in  the same condition as when witness first got it. No change 
in it. ('Objection by the defendant as to the things found in the bread, 
etc., and exception." 

The witness then testified that the bread contained arsenic, a poison 
that would produce death, but he could not say how much amellie n7as 
in i t ;  that the bowels and intestines of deceased \\,ere both inflamed; 
that indicates an irritant of some kind. Arsenic would produce s ~ c h  
an effect; also a spot in the stomach that indicated deeper inflamma- 
tion, indicated irritant poison of some kind. "Rough on Rats" is an 
arsenical poison. The witness testified at length on cross-exan~ination 
as to the manner of his analysis of the bread and dough and his fin$ing 
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arsenic therein, also in the stomach; and of his application of (640) 
his test to "Rough on Rats" with the same result as his test of the 
bread and dough. H e  testified that the bread and dough were kept 
in his private office; that it was possible for some one to have gone 
into his office and put arsenic in the bread, but it is barely probable. 
Witness testified further, that he made a second test of the bread and 
dough just before the term of the court, "that the second test produced 
better results than the first-he accounted for this because the bread 
and dough had been in solution since the first test, and the arsenic had 
more time to dissolve." 

Dr.  Francis Duffy, a witness for the State, testified, after he was 
admitted to be an expert, that he examined the bread and dough in  
Dr. Primrose's possession; he explained the tests applied by him; that 
the test made in  February did not produce results fully satisfactory, 
"but in our last tests they were decidedly plainer; this came about be- 
cause of the insolubility of the arsenic in  the water, and the second 
time we got more arsenic in a given quantity of water." 

The only exception to the admission or rejection of evidence was that 
the court admitted the testimony of the medical experts as to the poison 
found in  the bread and dough. 

I t  was a case of circumstantial evidence, this circumstance of the 
bread and dough being found at the house where the prisoner and de- 
ceased had lived, on the day after the alleged homicide, the application 
of the tests by experts and the finding of the poison, was relied upon by 
the State as one of the material facts necessary to be proved in its evi- 
dence. 

Attorney-General  for t h e  State .  
Caho  & Lee  ( b y  br ie f )  for defendant .  

MACRAE, J., after stating the case, proceeded : We can see no error in 
the admission of the testimony objected to, especially when taken 
in  connection with the charge of his H o n o r t o  t h e  jury, for he (641) 
instructed them that before they could consider the testimony 
of the experts as to the analysis of the bread, flour and dough at all they 
must be satisfied beyond a reasonable doubt, that the bread, flour and 
dough analyzed were parts of the same of which deceased ate, and that 
caused her sickness and death, the same that Emperor Rouse gave to 
Dr. Primrose, and that it had not been tampered with in any respect, 
nor any poison placed in or upon it after it came into the hands of the 
witnesses and before the same was analyzed; and the jury may consider, 
and it is their duty to consider, that the bread, etc., was not sealed up, 
but was placed in the hand-satchel and there remained some time before 
it was analyzed." 

401 
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I n  other parts of his charge the presiding judge had fully left to the 
jury to pass upon the truth of all the evidence of the witnesses, and there 
was no exception taken to the charge. 

The prisoner's counsel presented the following prayer for instruction, 
which was declined, and the prisoner excepted : 

"1. That in that there is no evidence to show where Susan Croom 
procured the flour and bread which Emperor Rouse testified that he  de- 
livered to Dr. R. S. Primrose, the jury shall not consider the evidence 
admitted on this point." 

By  a careful perusal of the testimony as set out in the "case7' we 
are unable to find anything to indicate that Susan Croom, another 
witness, had any connection with the finding of the flour, bread, etc., 
by Emperor Rouse, as testified to by said Rouse, and therefore we must 
conclude that the presiding judge was warranted i n  declining to give the 
instruction asked. 

The day after the jury had returned the verdict set out in  the record, 
which was in the presence of the prisoner and his counsel, the prisoner's 

counsel moved the court to set the verdict aside, and stated that 
(642) they proposed to offer the affidavits of some of the jurors who 

tried the case, as a ground for such motion. 
To this the court remarked that the uniform custom with the courts 

of our State was not to hear a juror attack or explain the reasons for 
his action while serving as a jurdr, and that the action of the court upon 
said motion was purely discretionary. To this ruling the defendant 
excepted. Thereupon the defendant asked leave to file, and did file, an  
affidavit of five of the jurors that the State had failed to prove that the 
defendant had put the poison in  the bread that deceased had eaten, 
and that they were not satisfied of his guilt; that they agreed to the 
verdict of "guilty" of murder on condition that the prisoner be recom- 
mended to the mercy of the court, and that they thought such recom- 
mendation would save the prisoner from the death penalty; that they 
were led to such belief from the fact that several days before, a jury, 
in  a case in which a defendant was convicted of carryihg a conc&led 
weapon, was informed by the judge that when they recommended the 
defendant to the mercy of the court, that such recommendation would 
be considered; that the jury remained out all night, the room in which 
they were was small, and that these facts hastened their verdict. 

The solicitor filed the counter-affidavits of five other members of the 
jury, which is not necessary to be here set out. 

"The court, in its discretion, declined to interfere with the verdict, 
being fully satisfied that the defendant had had a fair and impartial 
trial at  the hands of the jury, defended as he was by three able, zealous 
attorneys of this court." The prisoner excepted. 



N. C. ]  SEPTEMBER TERM, 1892. 

We may consider tbgether the two preceding exceptions, based upon 
the refusal of the presiding judge to set the verdict aside upon the rno- 
tion of prisoner's counsel, and the affidavit offered in support of the 
motion. 

I t  was said in  S. v. McLeod, 8 N.  C., 344, that "As to the mis- (643) 
conduct of the jury it has been long settled, and very groperly, 
that evidence impeaching their verdict must not come from the jury, 
but must be shown by other testimony." This has been followed by an 
unbroken linc of decisions in both criminal and civil actions, down to 
l l  inson 11. Powell,  109 N.  C., 534, to the same effect; notably in  the case 
of S. 71. Smallwood, 78 N.  C., 560, where it is said by B y n u m ,  J.: 

"1. When a motion is madc in thc court bdow to set aside a verdict 
upon the ground of improper conduct in the jurors, and the motion is 
founded on affidavits, the Supreme' Court will not look into the affidavits. 
They can only decide upon the record presented to the'm, and, therefore, 
if such motion is designed to be submitted to their rcvision, the facts - 

must be a s ~ ~ r t a i n e d  by the court below and spread upon the record. 
That has not bee11 done in this case. 8. o. Qodwin, 27 N.  C., 401 ; 
Love 11. i yoody ,  68  N .  C., 200; Rine l~eurd l  n. I'olls, 29 N. C., 403. 

"lf the motion for a new trial is based, not up011 the rniscolzduct, 
but upon the mistake of the jury in the court below, the Supreme Court 
carmot take ~ ~ o t i c e  of such mistake, whether thcy find against the facts 
or the law, because the jurisdiction of this Court is confined to matters 
of law adjudged by -the court below; and to ascertain what matters of 
law were so adjudged, we look to the case stated. This Court corrects 
errors of law committed by the judge below, and not those committed 
by the jury. For  errors of the latter kind the remedy is for the court 
below to grant a new tri'al. S .  v. Gallirnore, 29 N.  C., 147; Long v. 
Gantley, 20 hi. C., 457; Goodman v. Smifh, 15 N. C., 459; Reed v. 
Mooye, 25 N. C., 31 3. 

"2. Misconduct on the part of the jury, to impeach their verdict, 
must be shown by other testimony thau their own. This has been long 
settled for the most convincing reasons, which will readily suggest . 
themselves to all minds at  all familiar with the administration 
of justice through the medium of trial by jury. S. v. I l f c L ~ o d ,  (644) 
8 N. C.. 344." 

To meet the earnest contention of the prisoner's counsel that the 
presiding judge, having permitted the affidavits to be filed, ought to I 

have found the facts and spread them upon the record, it appears that 
the affidavit offered alleges, or was intended to allege, that the affiants 
had agreed to the verdict of guilty through mistake in their under- 
standing of the effect of the verdict. I n  this event, as has been said 

u 

above, the Supreme Court cannot correct errors committed by a jury; 
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this is the province of the judge below, and therefbre it was unnecessary 
for his Honor to find the facts upon the affidavits. But it might well 
be held that the affidavit, if we were at liberty to consider it, alleges 
misconduct upon the part of the five jurors making it, for if they were 
not satisfied by the evidence of the guilt of the prisoner, it was a gross 
wrong in  them, for any consideration of personal inconvenience, to com- 
promise with the other members of the jury and agree to a verdict of 
guilty, with a recommendation to mercy, in  the hope that the life 
of the prisoner would be spared at  the cost of a long imprisonment. I f  
they were not satisfied of the prisoner's guilt, the only verdict they could 
conscientiously render would have been one of not guilty. And if the 
ground of the motion was the miscouduct of the jurors, it should, as we 
have seen, have been based upon other testimony than the affidavits 
of the jurors who alleged their  own' misconduct, for they cannot be 
heard, and no fadts could be found by the judge below upon their affi- 
davit. 

The prisoner's counsel excepted because the jury were not polled upon 
the rendition of their verdict, and further, because the jury were not 
asked to explain their verdict. I t  appears, by the case stated, that the 

prisoner and his counsel were present at the rendition of the 
(645) verdict, and did not ask that the jury be polled, nor did they ask 

the court to interrogate the jury concerning the verdict. 
I t  was not essential to the validity of the verdict that the jury should 

be polled; it was the privilege of the prisoner to have it done if he de- 
sired. S. v. Jones, 91 N. C., 654; S. v. Toole, 106 N. C., 736. And i t  
would not have been proper for the judge below, even if requested to do 
so, to have questioned the jury upon their verdict. 

The verdict was guilty. The recommendation to mercy was not a 
part  of the verdict; but an expression of sympathy for the prisoner 
and of a desire on the part of the jury that his punishment might be 
mitigated from the extreme penalty of the law. Such recommendations, 
even in capital cases, are not unusual, and in this case it was not, i n  our 
opinion, calculated to put the presiding judge upon inquiry whether 
the verdict was unanimous. I n  the able and earnest argument of the ,  
counsel for the prisoner the precedent is admitted, but we are exhorted 
to vary from it in this instance and establish a new one for our future 
guidance. The opinion to which we are referred in support of this plea 
for a new precedent, in  S. v. Halt, 90 N. C., 753, upon examination, 
will be found to be a manly assertion of the right of trial by jury with- 
out impairment by novel refinements, and an admonition to stand upon 
the ancient ways lest we should establish precedents, the result of which 
may "in some emergency ox-erturn principle and subvert the rights of 
many people." 
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finti oursthc,s concluded by thr authority of an established and 
lollg sc~ttled ~ d e  based upon the wismt reasons of public policy, that a 
jwor  should not bc perrriittcd to impeach his own conduct in  the rendi- 
t1o11 of a wrdict. The result of a dcparturc from the old rule would un- 
sc~ttlc~ otlicr important principles, protract litigation, and weaken tlw 
pnhlic rcxgartl for thc ancient and well-tried methods of trial by jury. 

Wc cannot assent to thc suggestion that thc wrdict of the jury was 
llot in accord with the spirit of the Cor~stitntion (Article 1, see. 
13) that "No person slrall be caonvicted of any crimc but by the (646) 
~uraiiimous verdict of a jury." The verdict wss unanirnous; it 
n . : ~  rcntlered after long consideration; i t  was warranted by the evidence, 
and whole public ])olicy forbids that it shall be attacked in the rnanilcr 
prol)osed, the all-sufficiency of the law most wiscly provides relief in 

worthy cascs, whrre, by rcasorl of human imperfection, there has been 
a miscarriage of justice to anyone's prejudice, by the exercise of execu- 
tive clcrriency. 

.\pprwiating thc gravity of tlre coilsequc1lcc.s of our corlclusions in  
this matter, we ha+ giwn it the most serious co~~sidcration, and having 
cz~rcfully exaali~led the rerord wc are constrained to say there is 

No ERROR. 

C'itccl: S. 7). De/huff ,  113 N. C., 696; 8. v .  P1u71cr, 114 N. C., 892; 
P l ~ a r r  u. R. R., 132 N.  C., 423;  Smith u. I 'au l ,  133 N. C., 6 7 ;  S. v. Hall, 
I S1 N. C.,  529. 

STATE v. JOHN GREEN. 

INDICTMENT for an assault with intent to commit rape, tried at Spring 
Ttrni, 1892, of CRAVEN, brfore Wit~s ton ,  J .  

The statcvent of the case is as follows: . . . '(The jury rendered 
a vcrdirt of guilty, and thereupon the court procecdcd to judgment, to 
\tit, that the defendant be confined in the State penitentiary for a term 
of fifteen years at hard labor. From this judgment the defendant ap- 
pealed, and i t  was allowed him, uport filing an affidavit accordjng to 
law as made and provided in such cases, to appeal in forma pauperis." 

Since the adjournmerlt of the court, the said appeal has not been 
pcrf ected. 

-The Attorney-General f o r  tho State. 
X o  r.ounsel f o r  defendanf. 
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(647) AVERY, J. I t  appears from the statement of the judge below, 
that no exception was taken to the ruling of the court and no 

error assigned. Where no grounds for an appeal are set forth, the 
judgment must be affirmed if the record is perfect. We find no error 
in the record, and the judgment must be affirmed. 8. v. Foster, 110 
N. C., 510. 

THE STATE v. JAMES RHODES. 

Arson-Barn Burning-Evidence. 

1. Upon the triab of an indictment for burning a barn, it was not error to 
permit the State to show that the defendant had made threats, previous 
to the burning, that he would do some injury to the son of the prosecutor. 

2. Evidence of facts, which in themselves are slight, should, in cases where 
the State relies upon circumstantial testimony, be admitted if  they, with 
other facts proved, bear upon the crime charged. 

3. Upon the trial of an indictment for burning a barn, there was evidepce 
of threats by defendant to do injury to the property of the prosecutor; 
that on the night of the burning some one was seen going from the 
direction of the barn toward the home of the defendant, and that a short 
while before he had been heard to inquire about a direct way from his 
house to the vicinity of the building burned, but there was no other 
evidence to connect him with the crime: H~eld,  that there was not evi- 
dence sufficient to go to the jury. 

INDICTMENT for burning a barn, tried at i lpril  Term, 1898, of FRANK- 
LIN, before Bryan,  J. 

The following is the testimony set out i n  the case: T. J. King testi- 
fied that the burning of the barn occurred on the first Saturday night in  
November, 1891; that defendant is married and wanted him to force 
his wife to live with him, and the witness persuaded her to do so; she 
lived on the land of Mrs. M. H. King, whose barn was alleged to have 
been burned. 

Andrew Young stated that he knew the defendant, and that defendant 
and his wife separated about a month before the fire; that defendant 

had said that King was keeping his wife away from him and had 
(648) to pay for it. Defendant excepted. King is the son of Mrs. 

King, the prosecutrix, who was in possession of the land, and 
was her agent and manager. 

Ella Dunstan testified that defendant said that King was making 
him see trouble about his wife, but he was going to keep easy until his 
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"peace bond was up" (defendant had previously given a bond before 
a justice of the peace), and then defendant was going to King and tell 
him to get his mife away from there, and if he didn't, he would hurt 
them; his wife put him under bond; the witness stated to defendant 
that he must mean something like murdering, and he said he could do 
it. Defendant excepted-the State promising to connect this with the 
burning. 

J. R. Wheeler testified that he heard defendant make threats against 
King (of the character above mentioned), but did not gil-e King any 
norice of the threats, as the ~i~itness had not seen King or any of his 
family; these threats were.made about three weeks before the burning ; 
defendant talked to witness about his mife living on King's land, and 
said he mas going to see King about it, and said he would damage King; 
that it would cost him $200 if King did not move his wife off the land: 
this was about eleven days before the burning; the witness did not tell 
the Kings about this before the fire. There was also evidence of threats 
against Mrs. King. 

Charles Jones testified that in April the defendant said he could do 
King a private injury and the law couldn't hurt him; defendant mas 
talking about his wife aizd complaining because King let her 
live on his land. Other witnesses testified substantially to the (649) 
same effect. 

U ~ o n  redirect examination it was shown i11 evidence that the defend- 
ant was arrested Sunday euening. 

Calvin Stallings testified that he knew when the barn was burned, 
and that some one passed in the direction in which the defendant and 
others lived, about 4 o'clock a. m. on said Saturday night. 

W. B. Hunter testified that he san- the defendant on the dav he was 
arrested, and that defendant said he was up until about midnight the 
night before about killing a beef. The State here rested its case. 

The defendant objected to the testimony of the witness as to the 
threats against T. J. King, when the indictment charges the defendant 
with burning the barn of Mrs. Mary H. King, and excepted to its ad- 
mission. 

Joseph Jones testified that the defendant lived about a mile and a 
half from where his wife lived, and that there m s  a road from his house 
to his wife's, which road crossed a creek; that an air-line run across the 
creek at a different point from where the road crossed it would be a 
shorter distance to Mrs. King's house; on Friday evening, before the 
burning, the defendant asked if he could cross the creek (objected to by 
defendant) ; that it was a straight line to Mrs. King's; but one could not 
cross without getting muddy, but could cross on a fence; there was a 
pond above and one below the straight line, and to have gone by either 
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pond ~ ~ o u l d  have put him a mile out of the way; that on the creek be- 
tween the ponds there was a path to Mrs. King's; that defendant went in 
the direction witness had described. 

The defendant asked his Honor to instruct the jury that there was no 
evidence to go to the jury warranting them to convict defendant, and 
excepted to his Honor's refusal. so to charge. There was a verdict of 
guilty, and the defendant appealed from the judgment pronounced. 

(650) Attorney-General for the  Xfate .  
W.  M.  Person for clefendand. 

MACRAE, J., after stating the case as above, proceeded: I n  the first 
exception we can see no force. Where the State relies upon facts and 
circumstances tending to prove the guilt of the defendant, such evidence, 
though slight in each separate instance, is competent if it, with other 
facts offered in evidence, bears upon the charge in  the bill of indictment. 
S. v. Thompson ,  97 N. C., 496. 

As to the second exception, upon a careful examination of the testi- 
mony, we find abundant evidence of threats made by defendant against 
T.  J. King, and once against Mrs. King. These threats seem to have 
been made because of the fact that defendaut's wife was separated from 
him and living upon the land of Mrs. King, and defendant complained 
that T. J. King, or Mrs. King, would not send her off Mrs. King's land. 
I n  addition to the testimony as to the threats, there is testimony of one 
witness that on Friday evening before the burning occurred on Satur- 
day night, the defendant inquired if he could cross a creek at a point 
where there was said to be a path leading by a short way to Mrs. King's. 
Whether this path would have carried defendant by a shorter way to 
the house where his wife lived we cannot determine from the testimony. 
The other testimony is that defendant was arrested on Sunday, and said 
he was up until about midnight the night before killing a beef. 

The general rule is, if there be any evidence tending to prove the fact 
in issue the weight of it must be left to the jury, but if there be no evi- 
dence conducing to that conclusion the judge should say so, and, in  a 
c r i m i n ~ l  case, direct an acquital. 8. 1' .  Vinson ,  63 N.  C., 335. The 
evidence offered did not tend to prove the fact of the burning by 

defendant, but it was for the purpose of proving other facts 
(651) which, if true, would compel the inference by the jury of defend- 

ant's guilt. To quote further from the same case: "But it is con- 
fessedly difficult to draw the line between evidence which is very slight, 
and that which, as having no bearing on the fact to be proved, is in 
relation to that fact no evidence at  all." The evidence must be more 
than sufficient to raise a suspicion or a conjecture. Where there is evi- 
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dence to go to the jury,' they must pass upon its weight, but if the evi- 
dence, taken as a whole, will not warrant a verdict of guilty, there is no 
eridence sufficient to be left to the jury, and the court should so declare. 
S. v. Powell, 94 N.  C., 965. I f  we apply the principles laid down in 
the above cases, and elaborated in the case of S. v. Brackville, 106 N .  C., 
701, and 8. v. Goodson, 107 N.  C., 798, to the one before us, we will 
come to the conclusion that there was not evidence sufficient to go to the 
jury. 

Eliminating the threats, there is nothing left. We seriously appre- 
hend that injustice has been done his Honor who tried this case, but 
who did not make out the statement on appeal. What purports to be 
his notes of the testimony is copied into the case. These are evidently 
rough notes or memoranda from which, aided by memory, a true state- 
ment of the evidence could have been made, but we must take it for all 
the testimony in the case, and upon this testimony we are constrained to 
hold that there is error, and award a venire de novo. 

ERROR. 

Cited: S,. c., 112 N. C., 858; X .  v. Iqtle,  117 N.  C., 802, 803; S.  I ) .  

Beal, 119 N .  C., 811; 8. v. Shines, 125 N .  C., 732; S. v. Battle, 126 
N.  C., 1041, 1047; S. v.  Freeman, 131 N.  C., 725; S. T. Harrison, 145 
N.  C., 411, 416, S. v. Matthews, 162 N. C., 548. 

( 6 5 2 )  
THE STATE v. J. A. NORRIS rcT AL. 

County Commissioners-Xaba tics and Fees-iEleuge- 
Oficer, Criminul Liability. 

1. Members of the board of county commissioners are  only entitled to 
mileage for the distance by the usual route traveled to attend such meet- 
ings of the board as  the statute has prescribed, and returning from such 
meeting; they cannot charge mileage for each day, although they may 
actually return to their homes a t  the close of each day of a meeting. 

2 .  Where a board of county commissioners audited accounts in favor of its 
members for mileage, to which they were not entitled, and it  was found 
as  a fact that  they did so under advice and without any corrupt or fraudu- 
lent motive: Held ,  that the members of the board were not indict~ble, 
either under the statute-The Code, secs. 'ill, 1090-or at  common law. 

I ~ ~ I ~ T M E N T  which was  contended by the State could be sustained 
against the defendants, county commissioners, either under section 711 
or  sectioii 1090 of The Code, or at conlmon law, for charging for mile- 
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age contrary to law, and causing their accounts'to be audited and paid, 
tried at September Term, 1892, of the Superior Court of WAKE, before 
Bryan, J. 

The jury returned a special verdict as follows : 
"It is admitted that the defendants ordered the clerk of the board of 

county commissioners to issue an order to Langdon Dowd, the defendant 
above named, as one of the members of the board, for the sum of two 
dollars per day and for ten cents per mile for each day upon which he 
attended the meeting of the said board, that is, five cents a mile 
coming and five cents a mile returning home, whenever the said defend- 
ant actually traveled the number of miles charged for. 

"It is further admitted that S. J. Allen, a member of the board of com- 
missioners of Wake County, just prior to the term of office of the de- 

fendants, informed defendants that i t  was the usage and custom 
(653) of the board to charge the same mileage actually traveled that 

was charged by defendants and the same that defendants ordered 
the said clerk to give an order upon the county treasurer for. 

"It is admitted that sometimes the said board held sessions commenc- 
ing on the first Monday in the month and extending through Tuesday 
and Wednesday, and that some of these meetings (extending over Tues- 
day and Wednesday) were in  months other than June and December. 
That from these continuous meetings the said commissioners mould 
return home a t  night, and that mileage was charged for the distance 
traveled. 

"It is further a d m i t t ~ d  that the said board attended once in  three 
months the poorhouse of the county and workhouse for auditing the 
accounts of the superintendent of the poor and workhouse of the county, 
and that the day they attended is one of the days mentioned abore. 

"It is admitted that to some of the meetings of the board three mile- 
ages were charged against the county and paid by the county for attend- 
ance for three successive days, the members of the board going home 
each night. 

('It is further admitted that the chairman of the board, J. A, Norris, 
one of the defendants named, was advised, when the defendants came 
into office, by the solicitor for the State at  that time in  this Judicial Dis- 
trict, that the board, under the law, were entitled to the mileage charged 
by them, and that since that they ordered the clerk of the board to pay 
the defendant Langdon Dowd, which was imparted to the board. And 
thereafter A. D. Jones, a reputable attorney of this court, then duly 
elected attorney of the board, advised that the defendants are entitled, 
under the law, to the said mileage. Upon this statement of facts, if the 
court declares that the defendants are guilty, then the jury so find, but 
if the court adjudge that the defendants are not guilty, the jury so find." 

410 



N. C.] SEPTEMBER TERM, 1892. 

The following admission was entered by th'e solicitor before the (654) 
special rerdict was recorded : 

"Epon the trial of this case, and before the special verdict was re- 
corded, it was stated in open court by the solicitor for the State that 
there was no contention on the part of the State that the defendants 
took the mileage mentioned in the bill of indictment with any corrupt 
or fraudulent rriotive. This is admitted on the part of the State, and 
the clerk is authorized to include the same in the case on appeal.'' 

Whereupon, the court adjudged that the defendants were guilty, and 
entered judgment accordingly. 

Defendants appealed. 

Attorney-General for t h e  S ta te .  
A rmistead Jones  for def endants.  

AVERY, J. The statute (The Code, sec. 3747) provides that, in addi- 
tion to their per diem, jurors shall receive "not exceeding five cents," etc., 
"per mile of travel going to and returning from court." Substantially 
the same provisions, in so far  as the language fixes the amount of mile- 
age, mere embodied in previous laws (Rev. Code, chap. 28, sec. 16; Rev. 
Stats., chap. 28, see. 21)) and had been construed uniformly to allow 
compensation for the distance traveled by the usual route from a juror's 
home to reach the courthouse on the first day of the term. Each com- 
missioner, according to the statute (The Code, sec. 709), is to '(receive 
for his services and expenses in attending the meetings of the board not 
exceeding two dollars per day, as a majority of the board may fix upon, 
and they may be allowed mileage to and from their respective places of 
meeting, not to exceed five cents per mile." Section 706 was evidently 
drarvn with the purpose of limiting the length of the sessions 
of the board, so that at the special meetings held on the first Mon- (655) 
day of months other than June and December, they shall not 
continue in session longer than two days, and of incidentally restrict- 
ing the right of the board to incur expense. There is a similarity of 
expression in the statutes regulating the compensation of jurors and 
commissioners that naturally leads to the conclusion that it was the pur- 
pose of the Legislature to limit the allowance for mileage to the dis- 
tance traveled by the usual route to reach the place of meeting on the 
first Monday of each month, and the same distance added when the 
monthly meeting should end, whether on the evening of the first day 
or after the lapse of two or more days. 

I t  remains to determine whether in auditing accounts for and receiv- 
ing a greater amount of mileage than was due to them the individual 
members of the board have made themselves amenable to this criminal 
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prosecution. The verdict and admissions would fall short of establish- 
ing' the guilt of the defendants, if the indictment were admitted to be so 
drawn as to charge with sufficient certainty either or both of the offenses 
created by section 1090 of The Code. The proof fails to sustain the 
charge of willful neglect or omission to discharge a duty, since its sole 
tendency is to show the commission of an offense consisting in the act 
of causing or directing an order to be issued to the county treasurer to 
pay a greater sum as per diem and mileage than was due. S. v. Snz~ggs, 
85 N .  C., 541; S .  v. Hawkins, 77 N.  C., 494. 

I t  is equally insufficient to justify a verdict of guilty under the last 
clause of that section, since it is found as a fact that the defendants 
did not take the money received by them as mileage "with any corrupt 
or fraudulent motive." whereas it is essential, in  order to sustain that 
charge, "to aver in the indictment and prove upon the trial a corrupt 

intent." 8. v. Pritclzard, 107 N.  C., 921. 
( 6 5 6 )  The essence of the offense created by section 711 of The Code 

is the "neglect to perform and duty required by law," and an 
indictment drawn under it cannot be sustained by proof of the act of 
willfully taking a greater sum as mileage than was due. To support 
the charge of the common law offense of taking illegal fees, i t  is also 
necessary to prove "a corrupt motive" (2 Wharton Cr. Law, 7 Ed., sec. 
2521), while the evidence falls as far short of proving the common law 
offense of neglecting to discharge a duty enjoined by law as it does of 
showing neglect, as distinguished from overt acts in violation of the 
provisions of section 711 and 1020, supra. 

For the reasons given, we are of opinion that while the defendants 
were not entitled to the mileage charged, there was error, nevertheless, 
in  declaring them guilty upon the return of the special verdict, and a 
new trial must therefore be granted. 

NEW TRIAL. 

THE STATE v. WILIJS H. BROGDEN 

Special Venire--Dying Declarations. 

1. It is in the discretion of the trial judge to order a special venire in capital 
cases and determine its number, which he may likewise change by an- 
other order. 

2. The practice of drawing the venire from the box is commended. 

3. The dying declarations are admissible in evidence. 

IRTDICTMENT for murder, tried at the September Term, 1892, of 
WAYNE, before Bryan, J. 
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The defendant pleaded not guilty, and the court ordered a (657) 
special venire of two hundred to be drawn from the jury box. 
This order was made on motion of the solicitor for a venire of one 
hundred and fifty. 

Box No. 1 was exhausted when one hundred and thirty-five were 
drawn out, and on motion of the solicitor, the order was amended so as 
to call for only that number. A jury was obtained before the prisoner 
exhausted his special challenges. The court found, upon sufficient 
evidence, that the deceased's dying declarations were made under appre- 
hension of impending dissolutioi1 and mere admissible. Defendant ex- 
cepted and appealed. 

Attorney-General for the State. 
iVo counsel for defendant. 

CLARK, J. I t  rests in  the discretion of the trial judge to order a 
special venire in capital cases, and likewise determine its number. The 
Code, sec. 1738. I t  is equally i11 his discretion subsequently to amend 
the order so as to increase or decrease the number of such venire. I n  
this case certainly the prisoner had no cause to complain, as the jury 
was obtained from the regular panel and the reduced  eni ire without 
exhausting the prisoner's peremptory challenges. 8. v. Hensley, 94 
N.  C., 1021; S.  v. Pritchett, 106 N.  C., 667. But had the venire proved 
insufficient, the statute (The Code, sec. 1739) provides that the judge, 
in  his discretion, could have ordered a further venire to be drawn from 
the box, or summoned by the sheriff. 

The practice of drawing the special venire from the box is one to be 
commended and is favored by the courts. I t  is a wise and safe course 
which trial courts will usually do well to observe. The act authorizing 
it (The Code, sec. 1739) was passed by the Legislature to remove the 
occasion for scandals which, at times, had crept into the administra- 
tion of justice in  trials for capital offenses. There may be 
instances in  which, in the exercise of a wise discretion, the court (658) 
need not observe it ; hence, the act was not made mandatory. 

We see no ground for the objection to the admission of the dying 
declarations of the deceased. The ruling of the judge was fully justi- 
fied by the evidence. S.  v. Williams, 67 N. C., 12;  S.  v. Mills, 91 
N. C., 581. 

NO ERROR. 

Cited: 8. v. Whitson, post, 697; 8. v. Whitt, 113 N .  C., 717; S. v. 
Stanton, 118 N.  C., 1184; S.  v. Smarr, 121 N.  C., 674; S.  v. Register, 
133 K. C., 750; Ives v. R. R., 142 N. C., 137; S. v. Laughter, 159 N.  C., 
490; S.  v. Carroll, 176 N.  C., 731; S.  v. Lewis, 177 N. C., 558. 
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STATE v. THE DURHAM FERTILIZER COMPANY 

Motion to Quash Indictment-Challenge-Taxes-Code- 
Commissioners. 

1. A motion to quash an indictment made before defendant entered his plea, 
on the ground that three of the grand jurors had failed to pay their 
taxes for the preceding year, was properly sustained. 

2. It is not a sufficient ground to quash an indictment that the commissioners 
failed to comply with section 1722 of The Code, as amended by Acts of 
1887, in that they selected for jurors some who had not paid their taxes. 
The statute is directory, and a challenge to grand jurors on this account, 
unless some actual corruption is shown, will not be sustained. 

-INDICTMENT heard on motion to quash, at Spring Term, 1892, of 
ORANGE, before Whitaker, J. 

The statement of case is as follows: "This case being now called for 
the first time, and the defendant, before pleading or answering the in- 
dictment, having filed a motion to quash, supported by affidavits, and 
there being no elrideme offered by the State, the court finds the facts to 
be as follows, to wit: The bill of indictment was found at November 
Term, 1891, which began on the second Monday of November, 1891; 

that the town commissioners drew the jury for said term, on 5 
(659) October, 1891, which was the first Monday in said month of 

October; that among the jurors so drawn were Jones Sparrow, 
James Miller and George W. Smith, all of whom were drawn as grand 
jurors and served as such during the whole session of said grand jury at 
said term; that none of said jurors had paid their taxes for the year 
1890, when he was drawn as a juror for said term, though said Miller 
paid his taxes thereafter on October 31, 1891, and said Sparrow had not 
paid his taxes for 1890 when he served on said grand jury and has not 
yet paid them." 

The defendant's motion to quash the indictment was thereupon al- 
lowed by the court and judgment entered discharging the defendant, 
and the solicitor for the State appealed, assigning error in  law, in that 
the court allowed the motion to quash upon the facts found. 

Attorney-General for the Xtate. 
John W.  Graham and W .  W .  Fuller f o ~  defendant. 

AVERY, J. The motion to quash having been made before the defend- 
ant entered his plea to the indictment, was i n  apt time, and i t  being 
admitted that three of the grand jurors had failed to pay their taxes for 
the year 1890, which was the year preceding that in  which the jurors 
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\\-we clramlr i i i  September, 1891, t h e  was no error in granting it. 8. v. 
G'nrdtrer, 104 N. C., 739; Sellers o. Xellers, 98 N .  C., 17; S. v. Carlami, 
90 K. C., 668; f i .  u. Haywood, 94 N.  C., 847. But i t  was suggested on 
the argurncnt that the jury wcre not (tram1 in accordance with the pro- 
7-isious of section 1722, as amended by Laws 1887, chap. 559. The re- 
anircrnent of the statute in its amended form is that "the commissioners 
for the several counties, at their regular meeting on the first Monday of 
S c p t ~ n b e ~  in the ycar 1892, and every four years thereafter, shall cause 
their clcrks to lay before them the tax returns for the preceding year 
for their county, frorn which they s l d l  s~lcct  the narncs of such 
persons ouly as have paid tax for the precedilig year a i d  are of (660) 
good moral character and of sufficient irrtcllige~~ct.." Thc statu- 
tory regulation of the manncr of making up the list frorn which thc 
se\cral juries are to be taken, or drawing t h ~  juries, has always been 
held in this State to be not mandatory, but directory merely, and in the 
ahselicc of ally proof of bad faith or corruption on the part of the offi- 
cers charged with the duty, their action, though not in strict compli- 
a w e  with the statute in this respect, has beet1 dcclared valid. S. u. 
Cr'rifice, 74 N. C., 319; 8. 7,. flaywood, 73 N. C., 437; S .  11. Marf in ,  82 
N. C., 672;  is. 1 ) .  Wilcox, 104 N. C., 852. I n  the cases cited, and in 
others, tlre distinction is clcarly drawn betwcen the objections that the 
grand jury as a whole was not drawn and co~~stituted in the regular 
mode, and those tlir~ected to the compctnicy of the individual grarld 
jurors after the body is organized. S. u. Grifice, supra; Lee v. Lee, 71 
3. C., 139. At different periods of the history of the State, the prop- 
erly constituted authorities of the counties have bcen requircd to revise 
the jury lists at l o ~ ~ g c r  or shorter intervals and at  diffcrei~t seasons of 
any giwn ycar. I t  is proper that every public officer should obey the 
law prescribing his official duties, but it would seriously impede and 
embarrass the administration of justice if cvery person charged with 
ta crimi~lal offense could impcacll the action of the grarrd jury and 
avoid arraignrnrnt npon an indictn~ent upon no higher ground than 
that it had been found by a grand jury not drawn at a given season of 
a g i ~ e l l  year, or at certain recurring intervals fixed by statute. Such 
xn i~iterp~etatioir of the law would lead to i~~convenience so serious as to 
lxeclude thc idca that thc rcquirerneot as to the tinre of drawing should 
be construed rnorc strictly than that prescribing the rnauner of select- 
iilg When it appears to the court that thew wew, or'might have herti, 
corrupt practices growing out of or coln~ected with a departure from the 
law, a different rule very properly prevails with regard to petit, if not i n  
reference to grand juries. Royer v. Teague, 106 N. C., 620. 

We conclude, that as the law eujoilretl tlre duty of revising the (661) 
list in 1892, m d  evcry fourth year thereafter, Imt did not, in 



I N  THE SUPREME COURT. [I11 

terms, prohibit the yearly rerision between the time of the passage 
of the act in  1889 and September, 1892, a challenge to a grand jury 
drawn in  the interuening years, or at a time other than that prescribed by 
statute, should not be sustained, certainly where i t  was not made to 
appear that the departure from the literal requirements of the law 
actually led or w o ~ ~ l d  naturally have given rise to corrupt practices in 
their selection. 

NO ERROR. 

Cited: S. v. Smarr, 121 N. C., 670; S. v. Perry, 122 N. C., 1021; 
Moore .c. Guuno Co., 130 N. C., 232. 

THE STATE v. WHITE OAK RIVER CORPORATION 

Indictment for Felling Timber-Verdict-New Trial-Code. 

When the jury found that defendant had felled trees in  White Oak River and 
allowed them to remain more than five days: Held ,  that the offense czme 
within the inhibition of the statute, Acts 1887, chapter 72, section 1, but 
their additional finding that the act was not "willfully done, hut in  the 
interest of their mill," was inconsistent, and should have been set aside 
and new trial granted. 

IKDICTMEXT under Laws 1887, chap. 72, see. 1, for felling timber into 
White Oak Wiver and allowing it to remain more than five days, t ~ i e d  at 
Spring Term, 1892, of O n s ~ o w ,  before Winston, J .  

The jury found a special uerdict, as follows: "That defendant did 
fell trees, and within two years prior to the finding of the indictment, 
in White Oak River, i11 Onslow County, between Barker's Bridge and 

the head of said river, which trees they carried down the r i ~ e r  in 
(662) rafts to their mill to be sawed into timber. This felling lvas 

not willfully done, but in the interest of their mill, and the ri7-er 
was used for floating the rafts down the same. The branches of the 
trees were cleared from the river; some of the logs, as is usual in such 
cases, fell out of the rafts and sunk; many were got up again, but some 
were not. These,'afts and logs were in  the river more than f i ~ e  days, 
and a tree on one occasion remained in the river before being cut into 
logs more than five days, but was cut and removed as soon as practicable 
by defendant. Th'e river, at the point where the trees were felled, is 
thirty or forty feet wide, and is in the summer too shallow to float logs, 
and is not navigable there. And the jury say that they are unable to 
find upon said facts whether the defendant be.guilty or not guilty, and 
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t l ~ e r e u p o ~ ~  ask the iustruction of the court." Whcreuporr, the court 
i~lstri~cted the jury that the d~fendant  was not guilty and a verdict was 
rcridered accordingly, and from the judgment thereon the solicitor for 
the State appealed. 

.1ltor?~ey-Generc~1 for 17re Xfale. 
- \ o  tounscl for d~fcndani.  

Avarcy, J. T ~ I P  statute (Laws 1887, (.hap. 72, see. 1) provides "that 
it shall he unlawful for ally person to fcll any timber, brush or other 
obstruction in  thc White Oak RiT er, from Bnr.ker7s Bridge to the head 
of Whitc Oak River. in the counties of Onslow and Jones. arrd allow the 
same to rcrnain in said river for fire days." The charge in  the indict- 
ment is that the defendant "on 1 January, 1890, in Onslow County, 
unlawfully and willfully did fell timber and logs in the Whitc. Oak 
River, etc., and did allow the same to remairl in said river for fi\ c days," 
etc. The jury find, as a part of the special vcrdict, that the defcntiant 
felled trees into said river, between the points me~~tioned in  thc statute 
and ill the indictmtmt, during 1889 (within t~vo  ycars before tht. find- 
i l ~ g  of the indictment), and that on one occasioir olle of thr. trees 
so felled remained in the river more than five days before it was (663) 
removed. 

I t  would swnl that the testirnolry brillgs the drfcndant very clearly 
within the letter of the law. alltl is suftjcie~~t to sllstain thc charge in the 
indirtment. We find 110 intimation irl the record of the grouuds on 
which the learned judge wlio tried the case bclow rested his ruling that 
upon the special verdict the tlefrndant was not guilty, and we hare there- 
f o r ~  examined the fact,s found with great carc. i ~ z  order to ascertain 

u 

whether there is any matter of woidance set forth i n  the findings which, 
ill law, excuses the apparently criminal conduct of the defendant. Tt 
is tnle that the facts found would secm to warrant the conclusion that 
the stream was capable of being used at all seasons, except i r r  summer, 
for the purpose of transporting logs to points whcrc they could be sawed 
into plank or boards, and was therclfore a floatable stream, or water- 
highway of the third class, affording a channel for useful conimcrce. 
ilrlcLuughlin v. Mfg. Go., 103 N. C., 108; Wood on Nuisarlces, sec. 575, 
e t  seq.; Gould on Waters, see. 107, and note; Angel1 on W. C., sec. 537, 
a ~ l d  note 1, p. 695; ibid., 547, note 2 ;  7'7zundrr Bay Co. 7). X p r ~ c h l y ,  31 
Mich., 336. 

There can be no question, however, as to the power of the State to 
p r e ~ e n t  nuisances in such a highway by making indictable any act 
amounting to an obstruction of them. Were the strcam one of second 
class, navigable, in fact, for boats and lighters, the same principle would 
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prevail, and the Legislature of North Carolina would still have the same 
authority. Weber v. Comrs., 18 Wal., 57.; Yollard v. Bogan, 3 How., 
212; Martin v. Waddell, 16 Peters, 367; Spoojzer v. Alexander, 1 Mc- 
Lean, 337; Bowman v. Watkins,  2 McLean, 376. Indeed, the sovereign 
power of the State is often extended to the enactment of police regula- 

tions affecting land covered by the ebb and flow of the tide. Such 
(664) territory is not beyond the jurisdiction of the State, whose 

authority in  preventing nuisances within its bounds only ceases 
when i t  is brought into conflict with the Federal government acting 
within the purview of its powers. 

But the only remaining question is whether the criminal intent is 
established by the verdict. The jury find that the defendant felled a 
tree into the stream and allowed it to remain as an impediment to navi- 
gation for five days. The intent not being of the essence of the offense, 
the law presumes that the defendant intended the natural consequences 
of its own act, and if nothing more appeared the defendants would be 
guilty. S. v. Barnard, 88 N. C., 661; 8. v. King,  86 N.  C., 603; S .  v. 
Kittelle, 110 N .  C., 560. The jury say, however, in  another portion of 
their verdict, that the act was not done willfully, but in the interest of 
their mills. This finding being irreconcilable with the principle that in 
felling the tree and allowing it to remain five days, when they could 
have removed it or refrained from cutting it down, the verdict should 
have been set aside and a new trial awarded. Morrison v. Watson,  95 
N. C., 479; Mitchell v. Brown, 88 N .  C., 156; Allen v. Sallinger, 105 
N. C., 333; S. v. Oakley, 103 N. C., 408; 8. v. Grump, 104 N. C., 763; 
S. v. Bray,  89 N.  C., 480. The rule is the same where the finding of 
a jury is not sufficiently full to warrant the court in  proceeding to 
judgment, as where there are contradictory findings upon essential 
questioiis; a new trial must be awarded in both cases. 

VERIRE DE NOVO. 

Cited: Gwaltney v. Land Co., ante, 562; S .  v. Finlayson, 113 N. C., 
631; Comrs. v. Lumber Co., 116 N .  C., 733; S .  v. Bradley, 132 N .  C., 
1061; Warrenv .  Lumber Go., 154 N. C., 37; S .  v. Fisher, 162 N. C., 565. 

(665) 
THE STATE v. MINGO MAcRAE. 

Larceny-Felonious Intent-Possession-Bailee-Agent. 

I. While i t  is ordinarily t rue that  a person is not guilty of larceny who con- 
verts property in  his own possession, yet if he gained such possession by 
any trick or fraud, with intent a t  the time to convert, he may be found 
guilty of larceny. 
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2. The ownership of the property is properly laid'in the bailee if it appears 
that the defendant, when he took possession of the property as agent for 
the owners, used such agency as a means to get possession to carry out 
his felonious intent. 

INDICTMEKT for larceny, tried at  March Term, 1802, of NEW HAFT- 
OVER Criminal Court, before X e r u r s ,  J. 

The facts are stated in the opinion. 

At forney-Gene~al  for the State. 
T .  W .  Xtratzge for defendant. 

CLARK, J. The defendant asked the court to charge: ''If the jury 
believe that the cotton was placed in the hands of the defendant by its 
owner, and the defendant, so having charge of it, took some of it or 
otherwise disposed of it to his own use, he would not be guilty of lar- 
ceny." I n  lieu thereof the court charged "that while it was n general 
rule of law that the agent or employee, or other person to whose pos- 
session the-owner of personal property had entrusted it, could not con- 
mit larceny, because such person had come into possession of the prop- 
erty legally, still there are exceptions to the rule, as when the accused 
had resorted to trickery, fraud or deception in order to get the posses- 
sion; that if in  this case the defendant had taken advantage of the 
liberties allowed him as a cotton sampler, it being necessary that he 
should take a small portion of cotton from each bale in order to 
sample it, and had the guilty intent to appropriate some of the (666) 
cotton to his own use after he had taken it from the bale, this 
would be larceny, although he had the permission of the owners to take 
the cotton from each hale." The prayer was substantially given, 
though not in the very words asked. The addition made thereto by the 
court is sustained by ample authority. X. v. England, 53 N.  C., 399; 
S. v .  Jarvis ,  63 N .  C., 557. There was evidence tending to show that 
the defendant had the guilty intent to appropriate the cotton to his 
own use when he took it-especially the evidence that the appropria- 
tion and sale of such cotton by the defendant had been going on for some 
time. This intent was a question for the jury. 2 Bishop Cr. Law, see. 
818. There was very fa r  more evidence of such intent here than in 
S. v .  Scott ,  64 N. C., 586. 

The ownership would have been properly laid either in the owner or 
in the bailee. 8. v. Allen,  103 N.  C.. 433, and cases there cited. I t  is 
contended, however, that the defendant took the property lawfully from 
the bailee as agent of the owners, and therefore the larceny was subse- 
quent and was from the owner, and the property should have been laid 
in  such owner and not in the bailee. But this overlooks the evidence 
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and the charge alike. I f ,  at the time of taking the samples, the defend- 
ant had the felonious intent to appropriate them to his own use, there 
was no taking possession for the owner. The larceny was, then, when 
he took the samples into his possession with the felonious intent to 
appropriate them. Such taking was from the possession of the bailee. 
There was no time when such cotton or samples were held by him for the 
owner if he took them with such intent. Instead of taking the samples 
to the owners it appears, if the evidence is to be believed, the defendant, 
under the guise of taking samples, took cotton out of bales in posses- 
sion of the bailee with the felonious intent, at the time, to appropriate 
them to his own use, and did so appropriate them. This was larceny, 
and the property was rightly laid in the bailee. The authority of the 

owner to take samples for him was not acted on, but mas simply 
(667) used as a trick or deception by which to feloniously take and 

carry away cotton in the possession of the bailee. A case exactly 
in point is S. v. England, supra,  though the Court there explained that 
on the special verdict it had to hold the defendant not guilty, because 
i t  was not found that he had the intent to appropriate the carpet-bag to 
his own use at the time he received it by authority of the owner 
and for him. Here the intent to misappropriate a t  the time of taking 
the cotton was left to the jury. Besides, there was evidence sufficient 
to go to the jury that the cotton appropriated by the defendant from 
the warehouse of the bailee far  exceeded in  quantity the samples which 
could have been taken from the number of bales stored therein by the 
onIy party for whom there was any evidence that the defendant was 
authorized to act as sampler. I f  he took more than samples, or from 
other bales than those he was authorized to sample, he was, of course, 
guilty of larceny from the bailee. 

No ERROR. 

Cited: S. v. Rufin, 164 N. C., 417; S. v. Lyerly, 169 N. C., 378. 

*STATE v. E. F. MOORE. 

False  Pretense-Cha/rge. 

1. A statement upon which money is obtained, to come within the meaning of 
false pretense, must be false within the knowledge of the party making it, 
calculated and intended to deceive, and which did deceive, the person 
from whom the money was taken, and upon which such person reasonably 
relied at  the time of the taking. 

*MacRAE, J., did not sit. 
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2. I t  is not sufficient that such statement was made after the money was 
obtained. 

3. If the prosecutor, knowing his note is in other hands than the payee's, pays 
him the money due thereon and trusts him to make the application, he is 
not induced to part with it by any false pretense. 

Discussion by ATERI', J., of the essential qualities of a false pretenss. 

INDICTMENT for obtaiiiiilg money by false preteiises, tried at  (668) 
thc  May Term, 1892, of CUAIXERLA~D, before Boykin, J .  

John T. Ritter, the prosecutor, testified that he executed a note to 
deferidant in January, 1588, for $500, and afterwards learned that de- 
fendant had put it in bank. Witness got a notice from the cashier of 
the bank that this i~ote, endorsed by E. F. Moore, was due. Witness 
came to town and went to see defendant about it. Defendai~t gave wit- 
lless a blank note to sign, and told witness to go home, and said he 
would attend to i t ;  that was about the first of April, 1888. I t  was a 
blank irote, neither ijames ilor amount were in  it. Witness has paid 
defendant about $475 on witness' account in defendant's store; witness 
don't know what he did with it. Witness gave defendant a note for $500 
in January, 1888, to secure him for goods witness was t'b get from him. 
Defendant gave witness credit on his books for that note, and charged 
him up with the goods he got. Witness paid most of it in money near 
Christmas, 1888; witness sold a lot of rosin and defeudant got the pro- 
ceeds; witness had rery little conversation with defendant about i t ;  wit- 
ness was paying him along as he could, and defendant was giving him 
credit for it on his books. The day witness paid defendant all but 
$24.75, witness asked him for the note; told him to get i t  and witness 
mould give him a new note for the balance, as witness was going into 
business in Richmond County and wanted to run the balance a while 
longer. Defendant said witness need not bother about i t  then, that he 
would run it on till witness got started in his new business in Richmond 
County. I n  the summer of 1889, mitness told defendant witness would 
be in some day and pay that note; the next week witness told defendant 
~vitness would be in soon to pay that note. H e  said, "Very well." The 
next week witness was in and told defendant he was ready to pay it. 
He  said he would go and get it, and went out;  witness waited till 
near train time and could not wait any longer and left. I t  was (669) 
between 2 and 3 o'clock when witness went to see defendant, and 
the train left about 3 o'clock. Afterwards, in the fall of 1889, witness 
inquired of him again about it. H e  said witness need not bother about 
it, that he would get the note and they would fix i t  up;  again he went off 
and did not return; witness did not see him again until after he had 
made an assignment. H e  never told witness that the note was not his, 
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or that he had transferred i t ;  witness made the payment in  the fall of 
1888, and by the last of the year had paid it all to defendant but the  
$24.75; witness did not know that he was not the owner of the note 
until after the bank failed; witness saw the note afterwards, and don't 
think there are any credits on it. 

Cross-exami7~;ed.-Witness said that he began business with defendant 
in  1886, and opened an account with him then, and gave him a note for 
$150; thinks it was a bank note. The conditioil of the $.iOO note was 
supplies to be advanced during the year; witl-ress got goods from him 
from time to time, and delivered to him spirits and turpentine and got 
credit for it. Witness had a notice from the bank that the note liTas due. 
The $500 note was a printed Peoples Bank note. The blank note nitneqs 
signed was to renew the $500 note i11 bank; witness supposed the note 
was in the bank; afterwards he signed the other blank note; it was about 
ninety days after April. The note dated July, 1888, mas signed to 
enable Moore to renew the $500 note; defendant had possession of i t ;  
defendant went to the bank after i t  when witness called for i t ;  vitness 
knew the note was in the bank at that time; witness never had any 
business with defendant at  the bank, but did all his busiiiess with him at 
his store; Mr. Aobinson was his bookkeeper. At the end of each nlonth 
witness was charged on the books with the interest on the note; wituess 

told Robinson he (witness) knew the note was in bank; vitness 
(670) knew this when he was making payments on the note. The 

train left Fayetteville about 3 o'clock and it was between 2 and 3 
when witness called to see defendant about the note and witness went 
for i t ;  defendant never told witness the note was not in the bank; he did 
tell witness that the second note was to renew the note in bank. Witness 
did not come to him after defendant's failure, but came after he heard of 
the bank failure. Witness did not tell Duncan McLean or John Mc- 
Duffie that he knew the note belonged to the bank; witness cannot tell 
the difference between a note being i n  bank and belonging to the bank. 
Witness did much more than a $500 business with defendant; it amount- 
ed to $2,000 or $3,000, but witness never owed defendant more than $500 
at a time, and witness examined his account oil defendant's book from 
time to time, and saw the charges and credits. The note dated . July, 
1888, was read in evidence. 

Re-dired-The witness understood the credits were to be placed on 
the note. Witness had had all his transactions with defendant at his 
store, and signed all the notes there. 

John B. Broadfoot testified for the State, that he was assistant cashier 
or teller of the Peoples Bank; that the bank held the note for $500, 
signed by Ritter and payable to defendant. I t  was assigned the bank 
by the defendant on 5 January, 1888: The January note was paid by 
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the renewal note of April; the January note was regularly discounted 
in  the Peoples Bank by defendant. The credits on the April note were 
interest payments made by defendant, and amount to about $96, and 
run from 5 July, 1888, to 16 November, 1890. The bank suspended 31 
December, 1890. 

Cross-examined.-Witness said that E. F. Moore, Jr., mas clerk of the 
bank in April, and about that time, 1888. I t  is the general custom for 
those parties to whom notes are given to attend to the renewals thereof. 

J. T. Ritter, recalled, testified that he has never seen the J a n ~ l -  
ary note after i t  was given, nor the April or July note. The 
notice witness got from the bank was that the $500 note indorsed (671) 
by Moore was due. I t  Fas  about 1 April, 1888. 

The State closed. 
The note given in July was as follows: 

"Ninety days after date I pronlise to pay to E. F. Moore, or order, 
five hundred dollars for value received, negotiable a i d  payable at the 
Peoples Xational Bank of Fayetteville, N. C., with interest after ma- 
turity at the rate of eight per cent per annum until paid, for money 
loaned to review $500. Due ................ , 188 ... JOHN T. RITTER." 

Among other prayers for instructions, the following were submitted 
by the defendant : 

1. The bill of indictment charges the obtaining of money by defendant 
from J. T.  Ritter by representing that a certain note for $500, made by 
J. T. Ritrr  to E. F. Moore, was his (Moore's), and that he (Moore) had 
a right to collect the same. By the testimony of the prosecutor Ritter, 
it appears that he knew that the said note was the property of the Peo- 
ples National Bank, and therefore the State has failed to make out its 
case, and the jury should find a verdict of not guilty. 

2. That i t  is incumbent upon the State to prove that the defendant 
Moore stated to the prosecutor that he was the owner of the note and 
had a right to collect the same, and that the prosecutor made the pay- 
ment to him on the faith of that statement, and if the State has failed to 
make such proof, the verdict should be not guilty. 

I 3. That if, upon all the testimony, the jury shall believe that the 
prosecutor Ritter knew that the $500 note of January, 1888, had been 
assigned and transferred to the Peoples National Bank by the 

I defendant when the prosecutor made the payment to the defend- (672) 
ant, that the said payments were not made in  consequence of any 
false representations of defendant, and the jury should find a verdict of 
not guilty. 

423 



1 

I X  THE SUPREME COURT. [I11 

To the refusal to instruct the jury as requested, the defendant excepted 
and appealed from the judgment. 

Attorney-General for the State. 
G. 31. Rose, C. M. Cooke and W .  W .  Fuller for defendant. 

SVERY. J. I t  was essential to the successful  rosec cut ion of the indict- 
ment to show that the prosecuting witness Ritter was induced by a rea- 
sonable reliance upon false representations made by the defendant to 
pay the latter money to be applied to the gradual extinction of his note 
theretofore executed. The question that confronts us at the threshold 
of our investigation is whether the testimony of Ritter tended to prove 
that any false statement was made by Moore in reference to the owner- 
ship of the note which was calculated to deceive or did deceive him, and 
influence him to pay the money to the defendant. As well in civil 
actions, brought to recover of another for losses incurred by false 
representations, as in  criminal prosecutions founded upon the same 
species of fraud, the burden is on the actor or prosecutor to show, not 
only the false representation, but that a reasonable reliance upon its 
truth induced the plaintiff or prosecutor to part with his money or 
property, the only difference being as to the quantum of proof. S. v. 
Phifer, 65 N .  C., 321; Walsh v. Hall, 66 N. C., 233. Hence it is that 
both indictments (relied upon as separate counts of one indictment) 
charged that the fraud was accomplished and the money paid over to the 
defendant because of his fraudulent representation that he owned the 
note, to the discharge of which the prosecutor proposed to have the 
payments applied. By collating the facts bearing upon the main ques- 

tions that were elicited both by the direct and cross-examination 
(673) of the prosecuting witness, we learn that after purchasing supplies 

from the defendant for the two previous years, and delivering to 
him, in 1886, on opening an account at his store, a note which he thought 
was a bank note, Ritter, on 1 January, 1888, executed the first of a 
series of notes for $300, which was payable to the defendant. Before 
the expiration of ninety days from 1 January, 1888, the prosecutor states 
that in consequence of notice from the bank that his note, indorsed by 
defendant, was due, he came to Fayetteville, saw the defendant Moore 
about it, and signed a printed Peoples Bank note, in blank, in order to 
renew that in bank, which he had notice would fall due. Again, in July, 
1888, the prosecutor admits that he signed a third note for $500 in order 
to enable Moore to renew the bank note. The note last mentioned was 
in evidence, and proved to have been a promise to pay to E. F. Moore, 
or order, negotiable and payable at  The Peoples National Bank at Fay- 
etteville. No payment seems to hare been made on any of this series of 
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notcs till near Christnras, 1888, when the prosecutor sold a lot of rosin 
and turpcntinr, the l~rocecds of whirah passed into Moore's hands and 
were snfficierrt to pay all of the an~ouilt due on the note exc3ept the sum of 
$24.75 ; but the arnount so received was not, in  fact, applied by Moore in 
discharge of said ~iote--no credit having ever hcen entered upon it. 
On the same day that the last and largest payrnmt as rnadc, the prose- 
cuting witness, for the first time, askcd to see the notc. I t  does not 
appear that he aslied for i t  before paying the nlouey, and that anything 
that was said by Moorc in reference to his ability to get the note influ- 
enced the prosecutor to pay the money. The more natural inference 
from his testimony is that he asked Moore to gct it for hir11, and take 
a new note for the balance, after paying all but $24.15 of the sum due. 
I t  is possible that the defendant woufd have gottc~l tllc note aud settled 
on the proposed basis had Ritter remained long ellough at the 
store; but wen if Moore told a falsehood or deceived hiiil after (674) 
all the money had bccu paid, the misleading inference that he 
naturally drew from the defendant's language or conduct, aftm such 
payments were made, were not, in  contemplation of law, the means by 
which he was deceived or defrauded. As the prosecutor, neither on  
his own showing nor by other testimony, proved any false rr1)resentation 
made by the dcferdaat, or any misleading conduct bcfol-e the money was 
paid, which could have induced him to pay wllrir IIC would not have 
tloue so but for such language or couduct, we thi~ik that the judge 
should have glverl the i~lstruction embodied in the threc first prayers 
submitted by the defendant, and which would have amounted prac- 
tically to telling the jury to return a verdict of not guilty. The dc- 
fentlant knew, at evcry stagc of the transaction, that his note was in 
bank, and had every reason to believe it was controlled by the bank, 
cxccpt in so far  as Moore's personal influence might induce it& officers 
to entrust it to him. According to his own testimony it is manifest 
that he trusted Moore, without question, to see to the application of the 
nloncly paid him in liquidation of the note, which he knew was in  the 
hank and subject to the control of its officers. I f  Ritter was so ignorant 
of the law and custom among brokers as not to understand what was 
implied by the rrpeated invitatior~s to renc3w ni~lety-day notes, Moore 
cannot bc held a criminal for failuw to enlighteri hini and fully explaiu 
the situation. Rittcr testifies that Moore never, at any time, told him 
that the note was not in bank, but he did tell him that the second note 
was a renewal of the first note. The third note, the prosecutor must have 
understood, w a  suhstitutcd for the second note, which he knew was a 
bank note, and though he signed it at Moore's store, as he had signed the 
other notes, he says that Moore never, at  any time, told him that his 
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note was not in  bank. I f ,  then, there is no testimony tending to show 
a purpose on Moore's part to mislead, or that he did deceive Rit- 

(675) ter, till after the payments were made, the evidence was totally 
insufficient to go to the jury in  support of the charge that Moore 

had obtained the prosecutor's money for false representations as to the 
ownership of the note. 

We have not deemed it necessary to discuss or decide the interesting 
question whether any misrepresentation made by Moore was calculated 
to deceiue, under the rule laid down by this Court, as we have not 
noticed numerous other points raised by the exceptions. 

I n  refusing the instructions asked, there was error. 
NEW TRIAL. 

Cited: S. v. Davis, 150 N.  C., 853; S. v. McParland, 180 N .  C., 729. 

THE STATE v. J. M. MONGER. 

Indictmen-Retailing-Inconsistent Acts  of Assembly-Corporate 
Toz~~n~-J~cri.scliction. 

When two acts of the General Assembly a r e  inconsistent and irreconcilable, 
the last enacted will prevail, though there is no repealing clause. ,4., who 
had a license from the county authorities, was indicted for selling liquor 
in  the  corporate limits of the town of S. without a license from the town 
authorities. The Act of 1887 prescribed a penalty of twenty-five dollars 
for this offense. Chapter 164, Laws 1889, ratified 9 March, amendatory 
of the first, extended the limits of exclusion without such license to two 
miles from the said corporate limits, and increased the penalty to the 
extent of a magistrate's jurisdiction. Chapter 262, Laws 1887, ratified 
11 March, forbids the sale of liquor within two miles of a church in the 
corporate limits of S., and makes the punishment of the offense at  the 
discretion of the Superior Court: Held ,  (1 )  the last act, of 11 March, 
repeals the other, of 9 March; (2 )  it is unlawful to sell in two miles of 
the said church; ( 3 )  the town authorities of S. have no power to grant 
license; ( 4 )  the Superior Court has exclusive jurisdiction of the offense, 
and the indictment before the Mayor of S. should have been dismissed. 

(676) IKDICTMEKT for selling liquor without license, tried before 
Boykin ,  J., at the March Term, 1892, of MOORE. 

The facts are set out in the opinion. 

Attorney-General for the State. 
Black & Adams ( b y  brief)  for defendant. 
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MA~RAE,  J. The defendant was tried and convicted before the mayor 
of Sanford for violation of a town ordinance. From the judgment ren- 
dered against him he appealed to the Superior Court of Moore, where, 
at  March Term, 1892, before Boykin ,  J., and a jury, he was adjudged 
guilty upon a special verdict and fined. H e  appealed to this Court. 

The special verdict was as follows : 
"That the defendant, on 1 June, 1889, within the corporate limits of 

the town of Sanford, and within a quarter of a mile of the Methodist 
church i11 said town, did sell to J. W. Scott, Jr . ,  spirituous liquors i11 
a measure less than a quart, to wit, by the pint, as charged in the war- 
rant ; that at  said time the defendant had in his possession a license from 
the sheriff of Moore County, issued pursuant to an order of the board of 
couiity commissioners, under the general law of the State, permitting 
him to sell liquors in  a measure less than a quart a t  his storehouse i n ,  
Sanford, where said sale was made; that defendant had no license from 
the town of Sanford to retail liquors within the corporate limits; that 
the town of Sanford is incorporated under the general laws of the State; 
that the ordinance, which the defendant is charged with violating, was 
passed in  1887, and is as follows: 

" 'Section 1. I f  any person shall, within the corporate limits of the 
town of Sanford, sell spirituous, vinous or malt liquors in any quantity 
without first having obtained from the board of comniissioners a license 
so to do, such person shall, upon conviction before the mayor, pay a fine 
of twenty-five dollars.' 

"If, upon the foregoing state of facts, the court shall be of opinion 
that the defendant is guilty, then the jury find him guilty; otherwise, the 
jury find him not guilty." 

The court adjudged that the defendant was guilty, and he (677) 
appealed. 

By chapter 161, Private Laws 1889, being "An act to amend an act 
to incorporate the town of Sanford in Moore County," is provided: 

"See. 2. That it shall be unlawful for any person or persons to sell 
any spirituous, vinous, malt or intoxicating liquors within the corporate 
limits of said town, or within two miles of the same; and if any person 
shall violate this provision of this act he shall be deemed guilty of a 
misedenieanor, and on conviction thereof shall be fined not exceeding 
fifty dollars or imprisoned not exceeding thirty days : Provided, the pro- 
 isi ions of this section shall not apply to the corporate limits of the town 
of Jonesboro: And provided further, that i t  shall not apply to persons 
licensed under section 3 of this act. 

"Sec. 3. That every person, company or firm wishing to sell spi~ituous, 
+~ous, malt or intoxicating liquors in  any quantity shall apply to the 
mayor and commissioners for a license, stating the place where i t  is 
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proposed to conduct the business. The mayor and commissioners shall, 
upon satisfactory evidence of good moral character of the applicant, 
iisue the license, to be signed by the mayor, upon the payment of a 
quarterly tax of sixty-two and fifty one-hundredths dollars. 

"Sec. 4. That the commissioners shall have power to make any ordi- 
nance respecting the sale of spirituous liquors, and to impose penalties 
for violation of the same. And if any person licensed to sell shall be 
convicted in  the Superior Court of violating any such ordinances, the 
commissioners shall have power to declare his license void, and he shall 
forfeit to the town all moneys paid for the same.'' 

Ratified 9 March, 1889. 
(678) By  chapter 362, Laws 1889, entitled "A11 act to prohibit the 

sale of spirituous liquors within certain localities," it is provided : 
"Section 1. That it shall be unlawful for any person to sell, or other- 

wise dispose of with a view to remuneration, ally spirituous liquors, wines 
or medicated bitters, or any other liquors or substance, by whatsoeyer 
name it may be called, which produces or may produce intoxication, 
within two miles of the following places : (Among others) Sanford M. E. 
Church, in  Moore County. 

"See. 7. That any person, etc., riolating the provisions of this act 
shall be deemed guilty of a misdemeanor, and upon conviction thereof 
shall be fined or imprisoned, or both, in  the discretion of the court.'' 

And this act was ratified 11 March, 1889. 
So we have two acts concerning the sale of liquor in  Sanford, passed 

at  the same session of the General Assembly; the one forbidding the sale 
of spirituous liquors within two miles of Sanford or within its corporate 
limits, without a license from the mayor, and excluded from its Erohi- 
bition the cor~ora te  limits of the town of Jonesboro, which we must 
assume to be within two miles of Sanford; the other, passed two days 
later, prohibiting the sale of liquor within two miles of Sanford M. E. 
Church. 

I f  the first named act was still in force at the time of the alleged 
commission of the offense charged, the mayor of Sanford had jurisdic- 
tion, for it was competent under its provisions for,the mayor and com- 
missioners of Sanford to have passed an ordinance respecting such sale, 
and to have imposed penalties for violation of the same. I f ,  however, 
the former act was repealed by the latter, it was unlawful by the general 
laws of the State for anyone to sell spirituous liquors within two miles 
of Sanford M. E. Church; the criminal offense was indictable in the 

Superior Court, and a town ordinance making the same an offense 
(679) against the town was void. Washington c. Hammod, 77 N. C., 

33, and cases there cited. 
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I t  may be added that thcw is no repealing clause in the 1attc.r act, and 
that "thc law docs rrot favor a repeal by implication." A later acat is 
ilercr construed to rcpeal a prior act unlcss there bv a contrwriety 01. 

~ ~ p u g n a n c e  in thcm; or at lwst son~p noti~ix talien of the former act so 
as to indicate an intention in the lawgircr to rcpeal it. Potter's 
Dwarris, 156; Jones v. I l w .  C'o., 88 N. C., 499. 

Applying these tests, arc the two acts so repugnant to each other that 
they cannot be construed ? 

Section 2 of the former act gives jurisdiction to a justice of the pcace: 
"And on conviction thereof shall 1)c firred not exceeding fifty dollars 01. 

imprisoned not exceeding thirty days." The proviso excludes the corjlo- 
rate limits of the town of Joneshoro, a d  that the nrayor arrd cornmis- 
sioners shall grant licenses upon the applicant conlplying with the terms 
prescribed, and it will be observed, if we follow the letter, that the li- 
censcs need not be confined to the town of Sanford. I n  other words, the 
former statute, as far  as Sanford and two miles around it is concerned, 
emasculates and repeals the lattrr. I t  is plain that in case of repug- 
nance bctmeen the statutes, thc last expression of the legislatirc will 
must premil. Bun t i ng  v. iS'lantil1, 79 N. C., 180. 

There are other diBcnlties ill the construction of the two statutes; 
there are three different punis'r~nicrrts provided for the rommission of 
the ofiense; the former act, in  the first place, gave final jurisdiction to 
the mayor or justice of the peacc by section 2, "if any person shall .vio- 
late, etc., he shall be deemed guilty of a misdemeanor, and on convic- 
tion thereof shall be fined not exceeding fifty dollars or imprisoned not 
exceeding thirty days." The commissioners shall have power to make 
ordinances, etc., and to impose penalties for violation of the same. And 
the conirr~issiorre~s have made their o ~ l i n a n c ~ s  a n d  fixed thc l)urr- 
ishrnerrt at  21 finc of twenty-five dollam. (680) 

-h1(1 by the latter act the punishment f i x d  aftrr conviction 
gives jurisdiction to the Superior Court, for hc shall be f i l ld  or inl- 
prisoned, or both, in thc discrction of the couit. 

We conclude, therefore, that the two acts are repuglrant ; that the latter 
prevails; that it is udamful to sell spirituous liquors, etc., within two 
miles of Sanford M. E. Church; that the homrnissioners of Sanford have 
tro power to grant license; that the Superior Court has exclusive jnris- 
diction to try persons for violation of this law, and it follows that the 
mayor had no final jurisdiction. There is error, arid the u~ari-ant should 
have been dismissed. 

ERROR. 
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THE STATE v. JOHN TAYLOR and SAMUEL MONROE 

Games of Chance-Indictment-Betting Money. 

1. An indictment for betting money on a game of chance which states that the 
defendants did, with force and arms, etc., unlawfully and willfully play 
at a game of cards at which money was bet, sufficiently describes a game 
of chance. 

2. It is a matter of common knowledge that a game of cards is a game! of 
chance. 

IKDICTMEKT for betting money 011 a game of chance, tried at  June 
Term, 1892, of RICHMOND, before Boykin, J. 

The jurors for the State upon their oaths present that John Taylor 
and Samuel Monroe, etc., with force and arms, etc., did unlawfully and 
willfully play at a game of chance, to wit, cards, at  which money was 

bet, against the form of the statute, etc. 
(681) The defendants were found guilty, and appealed from the 

judgment pronounced against them. 

Attorney-General for the State. 
Burwell & Walker and W .  A .  Gutkrie (by  briefs) for defendant. 

AVERY, J. The courts take judicial notiee of all matters occurring 
within their jurisdiction, which are of such general and public notoriety 
that every person of ordinary intelligence may be fairly presumed to 
know them. Brown v. Piper, 91 U. S., 37; 1 Greenleaf Ev., 6a; 12 
A. 6. E., 151 ; Deans v. R. R., 107 N. C., 686. It is matter of universal 
knowledge that "a game of chance, to wit, cards," means one that is 
played with an ordinary deck of cards, and no citizen of North Carolina 
arraigned upon an indictment containing such a designation of the 
offense, would fail to understand from reading it that he was charged 
with hazarding money upon the result of a game played with such cards, 
as the instruments, and from which neither skill nor intelligence could 
entirely eliminate the risk. I f  the indictment is  defective at  all, i t  is 
because i t  fails upon its face to give the accused such specific notice of 
the nature of the charge as will enable him to prepare his defense. 
,411~ man of ordinary intelligence would feel that i t  was a reflection 
upon him, if not an insult, were he gravely told that he did not know 
what is the universal interpretation given to the expression "playing a 
game of chance with cards." I t  would be absurd to require the prose- 
cuting officer, when he can make himself understood by persons accused 
without doing so, to take a course of training from experts, so that he 
could elucidate the generally accepted rule for playing every game of 
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mrds, from "baccarat" to "five up." It  is a matter of universal knowl- 
edge tllilt 110 game played with the ordinary playing cards is unat- 
telltied with risk, whatever may be tht, skill, exp-ience or intelli- 
gence of the gamesters ellgaged in it. F r o r ~ ~  thc very nature of (632) 
such gaiiles, where cards must be draw11 by and dealt out to ljlay- 
ers, who can~lot anticipate what ones may be received by each, the order 
i n  which they will be placed or the &ect of a given play or mode of 
playing, there must be unavoidable ullcertaintly as to the results. 
When rolumes are writtcn, as is ur~iversally knomr~l, to acquaint persons, 
who may desire such information, with the natuw of all games played 
with cards and to advise them of the pri~wiples upon which skillful 
players can dimiilish the hazard, there is no longer any reasou for 
a p p r e h e ~ l i n g  that the description of an offense, in the language of thc 
indictment in this case, will not be sufficiently ~mderstood. 

The tcstirnor~y for the State tcnded to show that one of the defend- 
ants came into a wagon lot in the town of Rockingham, a11d said he - 
could "beat any man a game of five up for twenty-five ce~~ts," and 
thereupon the two defendants began to shuffle and deal cards and to bet 
twenty-fivc cents on the game and to pass money from onc to the other, 
until defendant Taylor rose from the ground where they were playing 
and walked off, when the other defendant said, "I have strapped hi&" 
I t  is not material that thcre was contradictory testimony, since the ques- 
tion submitted for our decision is whether the defel&rlts were guilty, 
not in every, but in any, aspect of the evidence. Our case is easily dis- 
tinguishable from those cited and relied on by the defendants. 8. v. 
Bishop, 30 N. C., 266; 8. v. Gupton, ibid., 271. The result of a game 
of ten-pins is as manifestly dependent upon the skill of the roller, as 
that of a wrestling match is dependent upon the strength, agility, train- 
ing and endurance of the wrestler. 011 the other hand, where the public 
generally do not know the nature of a game, and the jury find that it is a 
game dependent upon skill, the court cannot take judicial knowledge of 
its imturc and correct thc finding of the jury. We think that it 
itas i ~ o t  error. to refuse to instruct the jury t l ~ a t  there was no (683) 
~ ~ i d e n c c  that the game played was a game of chauc~., or to sus- 
tain the motion in  arrest of judgment because of defects ill thc in- 
tlictmtnt. 

No ERROR. 
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STATE v. WILLIAM McKIKNEY. 

Bomicide-Xvide~~ce-Charge-E~ceptio~z-Prayer for Instruct ion.  

In an indictment for homicide, where it  appeared that a pistol was loaned 
to the prisoner, i t  was not competent for him to show that  he could not 
hear of anyone having loaned him a pistol. 

The State was properly allowed to corroborate its witnesses by showing 
that  he made the same statement soon after the trial. 

The court is not boupd to charge upon an aspect of the case not presented 
in the evidence. 

This Court will not consider objections to the judge's charge unless upon 
exception properly made and set out in  the case on appeal. 

A failure to charge on a particular aspect of the evidence is not error 
unless there was a request. 

INDICTAIEKT for murder, tried at the May Term, 1892, of ROBESOK, 
before Boylcin, J. 

The prisoner offered to prove by a witness that he had made diligent 
inquiry of persons at the place of shooting and could find no one who 
had loaned him a pistol. Excluded. Defendant excepted. 

The State was allowed, after exception, to corroborate two wit- 
nesses by howing the statements they made shortly after the homicide, 
and the other facts appear in the opinion. 

Attorney-General for t h e  S ta te .  
W i l l i a m  HlacX. and T .  A. M c N e i l l  for defendant .  

CLARK, J. The first exception is without merit. The exclucled e ~ i -  
dence was neither competent nor relerant. I t  might be called, possibly, 

"negative hearsay," for lack of a better word-that is, the offer 
(684) was to show that the prisoner could find no hearsay evidence that 

anyone had loaned the prisoner a pistol. I t  would not hare 
been competent to show that there was or was not such a report. I t  
was competent for the State to shdw that a pistol was loaned the prisoner 
by a certain person just before the homicide, as it did, and it was compe- 
tent for the prisoner to negative that fact, but not to show that he could 
not hear of anyone having loaned him a pistol. Besides, the prisoner 
admitted in  his own testimony that he had a pistold on that occasion. 

The second exception is that the State was allowed to corroborate two 
of its witnesses by showing that soon after the homicide they made the 
same statement of the occurrence as they had testified to in the trial. 
This has often been held competent. R o b e r f s  v. Roberts,  82 N.  C.,  29; 
Gregg v. Mallet t ,  ante .  
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Kor, after a moat careful examination of thc testirnorly, is there any 
ground to support the exception to the charge. The testimony for the 
State, if belie\ cd, prorrd the prisoner guilty of murder. The testimony 
for the prisoner made a clear case of srlf-defense. There was no part 
of the tcstirnony on either side which tended to show manslaughter. The 
charge of the court that "there was no element of manslaughter in the 
case; that thc dcfcnclal~t v:ts guilty of murder or i ~ o t  guilty of anything 
at  all, as the jury slhould find the facts," m7as strictly in accordance with 
the testimony and numerous precedents. S. v. Iiyers, 100 N.  C., 512;  
8. I ) .  Cos, 110 N.  C., 603; 8. v. Jot~es,  93 IS. C., 611. 

The counsel for the prisoner argued in this Court that the charge was 
ohjec~tionable because the judge did not charge the jury as to the differ- 
ence between corroborative and substantive tpstirnorly. The con- 
tention camot he considered for several rcasoas. Thrre is no (685) 
exception to the charge on that ground, so that the judge might 
have set out his charge fully and accurately on that point. An excel)- , 

tion to the charge need not b t  made at the trial (ui~like exceptious to all 
other matters occurring then), but there is ter~ days iri which counsel 
may consider and enter his exceptions. I f  not set out in his case ten- 
&red on appeal, they cannot he made here. Lowe v. 3lliott, 107 N.  C., 
718 ; Pollock v. Warwick,  104 N.  C., 638 ; l'a?ylor 1 1 .  Plummer, 105 N. C., 
56; Smith I>. Smith, 108 14'. CYI., 365. Residcs, it does not appear that 
in  fact the judge did not charge on the poiut. Aild lastly, an omission 
to charge or1 a particular aspect of the case is not error unless there was 
an  instruction askcd. See the liurrierous cases cited in Clark's Code 
(2  Ed.), p. 382. 

TJpon an examination of the entire record and casc on appeal we find 

Cited: Burneft 71. R. R., 120 N. C., 518; S. v. M a d i s b y ,  130 N.  C., 
665; 8. v. Wiseman, 178 N.  C., 796. 

THE STATE v. R. A. SOWERS. 

Indictment--Sale of Spirifwous Liquors-Specia7 Verdict. 

When the  jury found that the  defendant sold spirituous liquors within two 
miles of a certain schoolhouse, and the act under which defendant was 
indicted forbid any person from erecting any stand or place of business 
for the  purpose of offering for sale spirituous liquors: Held, not guilty. 
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INDICT~~ENT for selling spirituous liquors within two miles of a pub- 
lic schoolhouse in Davidson County, tried before XcIver, J., at the 
March Term, 1892, of DAVIDSOB. 

The facts are sufficiently stated in the opinion. 

(686) The Attorney-General for the State. 
No counsel for defendant. 

BURWELL, J. This is an indictment against the defendant for selling 
spirituous liquor within two miles of a public schoolhouse in Davidson 
County, contrary to the provisions of chapter 415, Laws 1891. 

The jury found a special verdict, as follows: "The jury find as a fact 
that Robert A. Sowers, Sr., since 1 April, 1891, and prior to the finding 
of this bill, sold spirituous and intoxicating liquors by the quantity less 
than a gallon, to wit, by the half-gallon, to J. A. Leonard, within the 
distance of two miles of Leonard's schoolhouse in Lexington Township, 
Davidson County, the same being a public schoolhouse where public 
schools are taught in said county." 

Upon the facts found in the special ~rerdict, the defendant was ad- 
judged to be guilty. There was judgment against him, and he appealed. 

The act referred to (Laws 1891, chap. 415, sec. 2), provides that it 
shall be unlawful for 'any person to erect any stand or place of business 
for the purpose of selling or offering for sale any spirituous liquors 
within two miles of any church in  this State; and by a proviso con- 
tained in section 4, it is declared that the act "shall only apply to 
churches" in  the certain counties named, and '(to public schoolhouses 
and other institutions of learning in Davidson County." It is unnec- 
essary to consider what effect should be given to this proviso, for the 
special verdict does not find that the defendant has committed the act 
made unlawful by section 2, to wit, erecting a stand or place of busi- 
ness for the purpose of selling or offering for sale spirituous liquor ; and 
i t  follows that, upon the verdict, the defendant should have been 
adjudged not guilty. There is 

ERROR. 
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STATE v. JOHN A. TYSON. 
(687 

Indictment for Violating Town  Ordinunce-The Code-Penalty- 
Cotton Weigher. 

A town ordinance providing that the commissioners shall elect a cotton 
weigher, who shall receive eight cents compensation for every bale 
weighed by him, one-half to be paid by the buyer and the other by the 
seller, and prescribing a penalty for buying or selling in the corporate 
limits without having it  weighed by such cotton weigher, is a valid and 
reasonable regulation. 

INDICTMEET for violating a town ordinance, tried at  the Spring Term, 
1892, of STANLY, before McIver, J. 

The facts are stated i11 the opiniou. 

Attorney-General for the Xtate. 
Brown & Jerome (b?j brief) for defendant. 

BURWELL, J. The defendant has appealed to this Court from the 
judgment of the Superior Court of Stanly, which declared that he was 
guilty of the violation of an ordinance of the town of Norwood, in said 
county. 

This criminal action was begun before the Mayor of the town of Nor- 
wood, and was carried, by appeal of defendant, to the Superior Court. 
The ordinance, with the violation of which the defendant is charged, 
provides that the commissioners of the town shall elect annually a cotton 
weigher, and that he shall receive, as coqpensation for each bale of cot- 
ton weighed, eight cents, "one-half to be paid by the seller and one-half 
by the buyer," and that ('any person who shall buy or sell any bale of 
cotton within the corporate limits of the town of Norwood shall 
have the same weighed by the cotton weigher." The ordinance (658) 
provides penalties for its violation. 

The counsel for the defendant contend that the ordinance is void, the 
commissioners of the town of Norwood having no power to adopt or 
enforce such a regulation, and upon this contention alone they put their 
argument for a new trial. 

We think this ordinance a valid one. By chapter 217, Laws 1891, the 
town of Norwood, which had been incorporated by chapter 18, Private 
Laws 1881, was "invested with all the power, duties and obligations and 
authority conferred in chapter 62 of The Code," while, by section 6 of 
the act of incorporation mentioned above, the commissioners were g i ~ e n  
power "to pass by-laws, rules and regulations for the good government 
of the town not inconsistent with the laws of the State." 
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The Code, sec. 3501, enacts that to~ims "may establish and regulate 
their markets, and prescribe at what place within the corporation shall 
be sold marketable things." 

Under the authority conferred upon them by these acts, the commis- 
sioners had the power to adopt the ordinance in question, and to require 
that all baled cotton, a marketable thing, should be sold and bought 
within the corporate limits only when weighed by an agent of the town, 
elected or appointed for that purpose. Such a regulation ~ o u l d  not, in 
any sense, tend to the restraining of trade in this particular marketable 
thing, but rather to the encouragement of it, by thus providing for the 
buyer and seller of this article, a weigher selected by the officers of the 
town, subject to their order, and always acting under the authority of 
citizens interested in promoting the trade of the town. 

Nor does the provision of the ordinance requiring a fee of eight 
cents for each bale of cotton ~ ~ e i g h e d  by him to be paid to the weigher, 
one-half by the seller and one-half by the buyer, render it void. This 
exaction is in no sense a tax, but is a market fee, and a reasonable one, 

which the commissioners mere authorized to impose. This is a 
(689) proper mode of providing for the compensation of the weigher, 

and the payment of any expense incidental to this regulating of 
the market. 8. v.  B e a n ,  91 N.  C., 554. The judgment therefore is 

AFFIRMED. 

Ci ted:  Brooks  v. I ' r ipp,  135 N. C., 161; S. c. V a n h o o k ,  152 N. C., 
534. 

STATE v. FIELDS ANDERSON. 

Escape  of Prisoner  Concicted of a Cap i ta l  Fe lony  Pend ing  H i s  Appea l .  

When, pending a n  appeal of a prisoner who has been convicted of a capital 
felony, he makes his escape, the Supreme Court has power in  its discre- 
tion to dismiss the appeal, or hear or continue it. 

INDICTMENT for murder, tried at Spring Term, 1891, of ~ ~ L L E G H A N Y ,  

before Bynum, J. 
The prisoner was found guilty of murder and there was judgment 

accordingly, from which he appealed. Pending the appeal the defend- 
ant made his escape and is now at large. The Attorney-General moves 
to dismiss the appeal. 

T h e  At torney-General  for the S ta te .  
X o  counsel for de fendan t .  
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AVERE-, J. I t  was settled in S. a. Jacobs, 107 N.  C., 772, that where a 
prisoner who has been convicted of a capital felony escapes from custody 
and is at large when his appeal is called for trial, this Court may, in the 
exercise of a sound discretion, either dismiss the appeal or hear and de- 
termine the assignments of error or continue to await the recapture of 
the fugitire. I n  the exercise of this power, on motion of the Bttorney- 
General 

APPEAL DISMISSED. 

Ci ted:  S .  v. Cody ,  119 S. C., 908; S. v. Dixon,  131 K. C., 813; S. v. 
Keebler, 145 K. C., 560, 562; S .  v. DeVane ,  166 N .  C., 282. 

THE STATE v. LEONIDAS McKNIGHT. 
(690) 

Burg7a~y-T ime  of Night-Charge-Evidence-Code-Larceny. 

1. When a prisoner indicted for burglary admitted the breaking with felonious 
intent, and upon the question of whether i t  was nighttime, there was 
evidence that  it was "after daylight down," and was "dark. except the 
light of the moon": Held, there was sufficient evidence to warrant the 
finding of the jury that  the offense was committed in the night-time. 

2. There was no. error in refusing to charge that the jury might convict for 
a lesser offense than that charged, as provided in section 996 of The Code. 

3. There was no error in the charge that  if the jury were not satisfied beyond 
a reasonable doubt that the offense was done in the night they should 
return a verdict of larceny. 

4. I t  was not error in the court to remark, in response to comments of coun- 
sel, "the trial of one T. (an accomplice hitherto convicted) had nothing to 
do with this case." 

ISDICT.\IEXT for burglary in the first degree, tried at  August Term, 
1892, of SCRRY, before iMcIv'er, J. 

The defendant was found guilty, and appealed from the judgment 
pronounced. 

T h e  Attorney-General for t h e  State .  
coumel  for defendant.  

SHEPHERD, C. J. The prisoner was indicted for burglary "in the 
first degree," and on his trial admitted the breaking and entry with the 
felonious intent as charged in  the bill. The propriety of the admission 
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is demonstrated by the decision of this Court in  8. v.  F leming ,  107 
N .  C., 905, in  which the question as to what constitutes a sufficient 

breaking is fully discussed and illustrated by many authorities. 
(691) The prisoner, however, very seriously insists that the State has 

failed to adduce sufficient evidence to warrant the jury in finding 
that the breaking and entry was done in the nighttime, and i t  will there- 
fore be necessary to recapitulate so much of the testimony as bears upon 
this point. 

Mrs. S. H.Taylortestified that she had an early supper on the night in 
question, but :lot earlier than was her custom; that sometime after sup- 
per her husband and the other members of the family left the house and 
went up into the town to be present at an oyster supper at Moore's hotel; 
that when they left "it was dark, except what light was given by the 
moon; that it was after daylight had disappeared," and that the lamps 
in  the house had been lighted sometime before. On cross-examillation 
she stated that it was her habit to have supper "generally about sun- 
down; that i t  was no earlier that evening than usual; that at that time 
of the year the moon mas up early in  the evening, aud as the sun de- 
scended the moon became brighter; that she did not know what time it 
was; it was after night; was after daylight down, though early in  the 
night ." 

Mrs. Galloway, a daughter of Mrs. Taylor, testified that she went with 
the other members of the family to the oyster supper, but that they did 
not start for sometime after they had taken supper at home; that when 
they started the lamps in the house had been lighted, and "it was dark, 
except the light from the moon; it was after daylight down." 

Sir William Blackstone (4  Com., 224) says that "anciently the day 
was accounted to begin only at sunrising, and to end immediately upon 
sunset; but the better opinion seems to be that if there be daylight or 
crepusculum enough begun or left to discern a mail's face withal, it is 
no burglary. But this does not extend to moonlight, for then many 
midnight burglars would go unpunished." "In the law of burglary there 

must not be daylight enough to discern a man's face." dnder- 
(692) son's Law Dic., 709; Comr.  v. Che'valier, 7 Dana, Abridgment, 

134; X. v. Bancrof t ,  10 N.  H., 105; People v. Gri f in ,  19 Gal., 578. 
I t  will not avail the prisoner, however, "if there was light enough 

from the moon, street lamps and buildings, aided by snow, to discern 
the features of another person.'' S. I?,  morris, 47 Conn., 179. Doctor 
Wharton says (2 Cr. Law, 1594) : "But there are moonlight nights in 
which the countenance can be discerned far  more accurately than on 
some foggy days; and besides this, what such light is depends upon the 
vision of the witness. The jury must determine the question inde- 
pendently of this capricious test." Some authorities declare "that by 
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nighttime is meant that period between the termination of daylight and 
the earliest dawn in  the morning." 

Applying either of the tests above mentioned, we are entirely satisfied 
that there was sufficient testimony to warraut the finding of the jury 
that the offense was committed in the nighttime. The exception is 
therefore without merit. 

We see no error in the refusal of the court to charge the jury "that 
they might convict for a lesser offense than that charged in  the bill of 
indictment, as provided in section 996 of The Code." This being an 
inhabited dwelling house, and the prisoner having admitted the break- 
ing and entering, as well as the actual taking of the money, the only 
question to be determined was whether it was done in the nighttime. 
I f  done in  the nighttime, it was burglary in  the first degree, and if not 
done in the nighttime, the prisoner would have been guilty of larceny, 
and not of a substantive offense under the section of The Code referred 
to. His  Honor told the jury that if they were not satisfied beyond a 
reasonable doubt that the offense was committed in  the nighttime, they 
should return a verdict of larceny. This was all that the prisoner was 
entitled to, as the law does not require the court to charge the jury 
without reference to the admissions or the evidence. S.  1 1 .  Flem- 
ing, supra. (693 1 

The prisoner's counsel, in  addressing the jury, commented upon 
the trial of Harry Taylor (an accomplice who had been previously 
tried), and his sentence to the State's prison for twenty years. Upon 
objection being made, his Honor remarked "that the trial  of Harry 
Taylor had nothing to do with this case." I n  this we see no error, and 
the exception in  this respect must be overruled. 

Although the alleged errors in the charge are not specifically assigned, 
and the exception is to "the charge as given" (McKinnon v. Morrison, 
104 N. C., 354), and ought not to be considered, we have nevertheless 
examined into the whole record, and, after a careful scrutiny, have 
been unable to discover any error which entitles the prisoner to a new 
trial. 

NO ERROR. 

Cited: S. v. Gadberry, 117 N.  C., 823, 831; S. v. Covington, ib., 864; 
8. v. Locklear, 118 N.  C., 1159; Sr v. Freeman, 122 N.  C., 1017. 
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STATE v. NICK BRYANT. 

Indictment  for Destroying Line Trees-Descriptioa of the Offense- 
Segatiue Averment-Bill of Particulars. 

1. An indictment charging that one A. B., with force and arms, etc., wiilfuliy 
and unlawfully did alter, deface and remove a corner tree, the property of 
C., against the form of the statute, is good without a negative averment 
of the matter contained in the proviso to the act creating the offense. 

2. When the defendant makes it  appear that he is a t  a disadvantage by reason 
.of insufficient description of his offense, the court will, in its discretion 
order a bill of particulars to be furnished him. 

INDICTMENT under The Code, section 1063, for removing, altering and 
defacing a landmark, tried at  Fall  Term, 1892, of MITCHELL, before 

Armfield, J .  
(694) The indictment is substantially as follows : 

The jurors, etc., present that Nick Eryant, etc., with force and 
arms, etc., willfully and unlawfully did alter, deface and remove a cer- 
tain landmark, to wit, a corner tree, the property of, etc., against the 
form of the statute, etc. 

From the judgment of the court quashing the indictment, the solicitor 
for the State appealed. 

Attorney-General for the Xtate. 
,Vo counsel for clefendaa2. 

AVERY, J. There is nothing in the record from which we can gather 
the reasons that led the court below to quash the indictment, and we 
have, therefore, critically examined it, with the aid of the suggestions 
made by the Atton~ey-General, in order to discorer, if possible, a fatal 
defect of any kind. 

Though the general rule is, that a proviso contained in the same sec- 
tion of the law (The Code, sec. 1063) in which the defence is defined, 
must be negatived, yet where the charge itself is of such a nature that 
the formal statement of it is equivalent in meaning to such negative 
averment, there is no reason for adhering to the rule, and such a case 
constitutes an exception to it. I t  would hare been manifestly absurd 
to require the prosecuting ofticer, after the charge that the defendant 
"willfully and unlawfully did alter, deface and remove a certain land- 
mark, to wit, a corner tree," etc., to add, in blind obedience to sup- 
posed precedent, the words "the said corner not being then and there a 
creek or other small stream, which the interest of agriculture might re- 
quire to be altered or turned from their channels." I t  goes without say- 
ing, that a corner tree is neither a creek nor a small stream. 



N. C.] SEPTEMBER T E R H ,  1892. 

I t  is usually safe to follow the TT-ords of the statute, as the draughts- 
man has done in this case. 8. c. George, 93 N .  C., 567; X. v. Wilsof i ,  
94 K. C., 1015. But had it been made to appear to the court, in 
apt time, that the defendant was at a disadvantage in the prepa- (695) 
ration of his defense for want of a more specific statenlent of the 
charge, the court could, in its discretion, and doubtless would have 
ordered the prosecuting officer to furnish a bill of particulars. S. v. 
Brady, 107 N .  C., 826. I f  the objection was to coupling the operative 
IT-ords of the statute, "alter, deface and remove" in the conjunctive, it 
mas clearly untenable, since, in this respect, the indictment seems to be 
drawn in accordance with approved precedents. S. v. BanDora7z, 109 
N. C., 864. Since the statute creates, by the use of the disjunctive, the 
two distinct offenses of willfully removing, etc., and fraudulently re- 
moving, altering or defacing, the indictment must be sustained, if, as in 
this case, the charge drawn under the first clause is that the defendant 
did the act 1iillfully and unlawfully. There was error. The judgment 
of the court belox7 is reversed, and a 

NEIV TRIAL. 

C'ited: T o ~ t ~ s ~ i z c l  ?I. TT'illiams, 117 S. C., 337; S. u.  T7anPelf,  136 
3. C., 669; 8. v. Dewey,  139 N. C., 558.; 8. v. I,o.ng, 113 N. C., 676; 8. 
1 % .  Carpenfer, 173 X. C., 771. 

STATE v. WILLIAM WHITSON ET .\I.. 

-1lurder-T'erdict-Jury-Charge-Prayer for I ? i s t r u c t i o ~ P r u ~ t i c e -  
F:vidence--Bying Declaration,--Res C+estc~--Reaso~zable Doubt. 

1. When, in a trial for murder, the foreman responded "Guilty of murder in 
the second d'egree," it was proper to instruct the jury that  such verdict 
could not be rendered under our laws; and where, upon further instruc- 
tion as t o  what constituted the law of manslaughter, the jury could not 
agree up to the time the term Tvas about to expire: Held ,  the order of 
mistrial was not error. 

2. The practice of drawing a jury from the box is favored by the Court, but 
this law is not mandatory. 

3.  The dying declarations of the deceased, written down and sworn to a t  the 
time they were spoken, are to be used solely to refresh a witness's 
memory. 

4. The fact that  one of the prisoners went, several hours after the shooting, to 
the house of the dying man, and offered to wait on him, is no part of the 
res g e s t ~ ,  and was properly excluded. 
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5. It is competent to show the prisoners were living under assumed namss at 
the time of arrest. 

6. Where several persons are attempting to kill another, or aiding and 
abetting, and one does the killing, all may be found equally guilty. 

7. The charge that the dying declaration should be received "cautiously, not 
superstitiously," is a sufficient response to the prayer that they should be 
received with much caution. 

8. No set formula is required in defining "reasonable doubt." It means fully 
satisfied, or satisfied to a moral certainty. 

9. Where killing with a deadly weapon is shown, the law presumes malice, 
and the burden of showing matter of excuse or mitigation is upon the 
prisoner, not beyond a reasonable doubt, but to the satisfaction of the 
jury. 

INDICTMENT for murder, tried at  the Spring Term, 1892, of MITCH- 
ELL, before Graves, J. 

The facts may be gathered from the opinion. 

Attorney-General for the State. 
W .  H .  Bower and W .  H.  Malone for defendant. 

CLARK, J. The pleas of former conviction, of former acquittal and 
of former jeopardy were properly overruled. When the foreman re- 
sponded, "guilty of murder in  the second degree," the judge very prop- 
erly told the jury that such was not a verdict which could be rendered 
under our laws, and instructed them again as to what would constitute 
murder and what constitutes manslaughter. The foreman then ex- 
pressed himself in favor of a verdict of manslaughter, but four of the ju- 
rors dissented. The jury were kept together from Tuesday until Saturday 
night, when the term of court would expire, and being polled by the 

court, each juror responded that he did not think the jury could 
(697) agree. The court thereupon found the fact that the jury could 

not agree, and the prisoners themselves assenting, ordered a mis- 
trial. In  this there was no verdict of either acquittal or conviction. 
The jury neither said, nor intended to say, that the defendants were not 
guilty. They refused to assent to a verdict of manslaughter. They did 
not agree upon any verdict which was responsive to the issues. When 
they offered an insensible verdict the court properly refused to receire 
it, and instructed the jury as to the verdicts which they could render. 
8. 11. Awington, 7 N.  C., 571; S.  v. Hudson, 74 N.  C.,  246; S.  v. Whit- 
aker, 89 N.  C., 472; S. v. Shelly, 9 8  N .  C., 673. Upon the facts found, 
the court was justified in directing a mistrial after such lapse of time 
and effort to agree upon a verdict. 8. v. Honeycutt, 74 N. C., 391. 
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Besides, the prisoners cannot be heard now to object on that ground, 
as they assented to the mistrial. 8. v. Davis ,  80 N.  C., 384. 

The drawing of the jury from the box was authorized by the statute, 
The Code, see. 1739, and is favored by the courts, though the require- 
ment of the statute is not mandatory. S .  v. Krogden, ante ,  656. This 
section provides that t h e  jurors so drawn should be freeholders. The 
mode adopted by the judge to ascertain that fact was unobjectionable. 
It could not prejudice the prisoners, who had no right to have any but 
freeholders upon the special zwnire. Though if the judge had drawn the 
names from the box without this precaution, it would not have been 
error, since either the State or defendant could at  the trial, when auy 
juror was presented, have challenged him for the lack of any legal 
qualification. But the course pursued by the judge was commendable. 

The dying declarations of the deceased were given in evidence by sev- 
eral witnesses. One witness, a justice of the peac, stated that he wrote 
them down at the time and swore the deceased to the truth of the 
statement. This written statement the witness used to refresh (698) 
his memory, and he 'epeated it verbatirn to the jury, so the case 
on appeal states. The solicitor oft'ered to permit the witness to read 
the writing to the jury. The prisoners excepted upon the ground that 
the written statement v a s  the best and primary evidence. This conten- 
tion is unfounded. The declarations made by the deceased were verbal. 
That the witness wrote them down at the time gave the writing no 
higher dignity. Their sole use was to refresh the witness' memory. Nor 
does it add to their value that the deceased was sworn to the statement. 
The statement was not signed by the deceased, but, had i t  been signed, 
as well as sworn to, it would have made no difference. I f  the deceased 
spoke under belief of impending death, his' declaration has all the 
validity of a statement under oath, and swearing him to it or signing it 
could not add to its validity, nor would the fact that the witness wrote it 
down hare other effect than a memorandum to refresh his memory. 
Certainly the prisoners cannot object, since the solicitor offered that the 
witness should read the paper to the jury, which was declined. 

I t  was not error to reject the offer to show that several hours after 
the shooting, one of the prisoners went to the house of the dying man 
and offered to wait upon him. This was no part of the res gestce, and 
a party cannot be allowed thus to make evidence for himself after the 
event. 

The defendants fled the State, and had been absent many years when 
arrested and brought back. We fail to see the force of the objection to 
showing that when so arrested they were both living under assumed 
names. Such evidence is competent for the same reason that evidence 
of the flight itself was admissible. 
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The uncontradicted e~idence was that the deceased n-as shot nhlle 
endearoring to escape, and there was evidence telldii~g to show that the 

two defendants and another brother (since dead) x7ere all three 
(699) shooting at the deceased while running from them, and that one 

of these shots killed him. The charge is careful1 11-ortld so as  
to make the guilt or iunocence of each prisouer depend upon llis on11 
conduct. I t  was not error to refuse to tell the jury tllilt if they found 
that one of th'e parties named in the indictment slew the deceased, the 
others would not be guilty, unless there 15 as a conbpiracy or common 
design to take the life of the deceased, and. the court properly charged 
that if the jury found that one of the defendants slew the deceased uuder 
circumstances which mould make him guilty of murder or n~allsl~~ughter,  
any one of the other defendants who was then and there present aiding, 
encouraging and abetting the killing, would be guilty of the same degree 
of crime as the man who fired the fatal shot. The court properly told 
the jury, upon the evidence there was nothing to support the plea that 
the killing was done in self-defense; and the second prayer for instruc- 
tion was properly refused. S. v. Scott, 26 K. C., 410; S. I.. 1121, 20 
N. C., 491. 

The charge of the court that dying declarations should he received 
"carefully, but not superstitiously," was not erroneous, especially +th 
the full explanation of the nature of such e d e n c e ,  and the charge that, 
there being no cross-examination, the jury should rrceire it with care. 
I t  TTas not error to fail to charge in the identical lvords asked, that 
they must be received "with much caution." This was substantially 
done. S o r  was it error not to define reasonable doubt in the words the 
defendants asked. -1s this Court has said, no set formula is required, 
and the court did its duty in saying, ('what is reasonable doubt is verr 
difficult to explain more fully than the words imply; the court says it 
means fully satisfied, or satisfied to a moral certainty." 

I t  x7as not error to charge that when the killing with a deadly weapon 
is shown, the lam presumes malice, and the burden of proving matter of 
excuse or mitigation is upon the prisoner-not beyond a reasonable 
doubt, but to the satisfaction of the jury. 8. c. Gooclz, 94 N .  C., 637. 

S. v. Smith, 77 N. C., 488. 
(700) The tenth assignment of error cannot be sustained. 8. 2.. 

Howell, 31 X. C., 485: S. v. Boon, 82 N. C., 637. 
The other exceptions to the charge are without merit. The charge is 

a well-considered one, and the rights of the prisoners were full>- 
guarded. Upon a consideration of the x-hole case and all of the excep- 
tions, we do not discover that there has been any error of which the 
appellants can complain. 

NO ERROR. 
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C'ited: S .  v.  ClarX, 134 S. C., i34 ;  S. c. T e a t h e y ,  138 S. C., 597; 
8. v. D i z o n ,  149 N. C., 463; 8. c .  D r y ,  152 X. C., 815; X. u. Mostella,  
159 N. C., 461; S. e. Lane ,  166 N.  C., 31-0; 8. 1 . .  Robertson.  ib. ,  362; 
S. v .  P o u e l l ,  168 X. C., 138; X. 1.. K e n n r d ? ~ ,  169 N. C., 332; Grove c. 
B u k e r ,  174 N .  C., 748; S. c. L e u i s ,  177 S. C., 358; S. c. Alexander ,  I f9  
N. C., 764; S.  I>. Lemons ,  152 S. C., 831. 

STATE v. RUFUS SANDERS 

Taxing Costs for ,Valicioris P1-osecution-Cou, t-PI actice-Prosecutor. 

1. While the trial judge is the proper court to find the facts and adjudge the 
costs in cases of frivolous prosecution, yet, upon motion and notice to 
show cause, this may be done at a subsequent term, and by another judge; 
and this course is proper  here, on account of absence of the prosecutor 
or other sufficient cause, he cannot be brought before court at the trial 
term. 

2. The practice in such cases pointed out by Cr ~ K K ,  J. 

M o n o s  to mark Robert aud Rebecca Epley as prosecutors and tax 
them ~ i t h  the costs, heard at Fa11 Term, 1892, of BTRICE, before A r m -  
field, J. 

At Fall Term, 1889, of said court, a true bill .rr-as found against the 
defendant, Eufus Sanders, for a forcible trespass, and at Fall Term, 
1890, the said defendant was tried and acquitted, and rule was obtained 
slid notice issued to said Robert and Rebecca Epley to shov cause at the 
next term r h y  they shoulcl not be marked as prosecutors aud 
taxed with the costs of said action. The said notice having been (701) 
returned and purporting to h a ~ e  been serred on 5 January, 1591, 
it was adjudged at Fall Term, 1891, that said prosecution Tvas ground- 
less and not required by the public interest, and that the said Robert and 
Rebecca Epleg be taxed with the costs of said action. 

And thereupon, during the same term, upon motion of counsel for the 
said respondents, Robert and Rebecca Epley, on account of defective 
service of notice, the said judgment taxing them with said costs was 
stricken out, and said respondents allowed to ansver. And said cause 
having been continued till Fall Term, 1892, and his Honor, Armfie ld ,  J., 
being bf opinion that only the judge n-ho tried the cause could tax re- 
spondents with the costs, ordered that the rule be discharged, to which 
order the State and board of commissioners excepted and appealed. 

Attorney-General  for t h e  S ta te .  
Isaac T .  A v e r y  for defendant .  
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CLARK, J. When the prosecutor is marked as such before indictment 
found, or even during the trial term (if present when the order is made, 
S. v. Spencer,  81 S. C., 519), the trial jndge, up011 the failure of the 
prosecution, should pass upon the facts which would justify the taxing 
of the costs against the prosecutor. H e  is the proper officer to do this, 
since, h a ~ i n g  heard the inrestigation of the case upon the trial, he is 
p ~ p a r e d  to pass upon the questions of fact requisite to be decided in 
determining the motion to tax the costs. S. .r;. Hami l ton ,  106 R. C., 
660;  S. v. Roberts,  ibid.,  662. But eren in such cases there may possibly 
happen instances in which a continuance of the motion to the next term 
may become necessary in the interest of justice. When, however, the 

motion to mark a prosecutor is made after the trial, or during the 
(702) trial, when the party sought to be marked as prosecutor is not 

present, a notice to show cause must be served. S. 7>. Hamilton, 
supru. I f  possible, such notice should be served at once and the motion 
passed upon by the trial judge, he being already cognizant of the facts. 
But not unfrequently notice cannot be s ~ r r e d  in time for that term, but 
must perforce be made returnable to liext term. This is incorir~enient, as 
the judge at the next term is often not the one who presided at the trial. 
But there is nothing in the statute (The Code, secs. 737, 738 and 1204) 
which forbids this course. Indeed, it is a common practice, and is neces- 
sary to protect the public against costs in improper cases. The party 
promoting the action cannot be allowed to avoid responsibility by simply 
stepping out of the way when he apprehends that a motion will be made 
to place upon him the costs incurred by his false clamor. I n  S. 11. Rob- 
er f s ,  supru  (in which the facts are very similar to those in this case), 
the Court held that where the taxation of costs could not be sustained 
because of a failure to find the prerequisite facts, a new motion could be 
made, although it was then s e ~ e r a l  terms after the one at which the 
cause had been tried. 

The expression in section 738, that the prosecutor may be imprisoned 
for nonpayment of costs "when the judge, court or justice of the peace 
before whom the case mas tried shall adjudge that the prosecution mas 
frirolous or malicious," means simply that the trial judge or justice, or 
the court in which the trial mas had, shall pass upon these facts. The 
use of the word "court" after the word "judge" shows that there was 
no intention to restrict the duty of protecting the public from payment 
of improper costs to the individual judge who tried the cause. The 
power is left in "the court" by whomsoe~-er presided orer. This is also 
clear from the phraseology of sections 737 and 1204  which are to be 
construed in pa)  i materia.  Section 737 authorizes every judge, court 
or justice, before or after trial, to find the facts, and section 1204 sim- 
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ply places authority in "the court," which, indeed, is the more accurate 
expression and avoids redundancy. 

8. v. Ozoens, 87 N. C., 565, relied upon by the prosecutor, does (703) 
not sustain his contention. That case simply holds that the 
judge at  the next term properly refused to set aside a judgment taxing 
the prosecutor with costs, whe'n the prosecutor had been present at the 
trial, though absent at  the time the order to mark him as prosecutor and 
tax him with the costs was made. The court, then, imposes a quaere if 
the uext court could consider and correct the finding of the judge who 

I tried the action, and who had found the facts. Indeed, we think he 
could not, except in  cases of excusable neglect, etc. S. v. Bennett, 93 

I N. C., 503. I f ,  however, the query could be construed as leaving open 
the question whether the next judge had power to pass upon the facts, 
when the trial court, for any reason, had failed to determine a motion 
to mark and tax anyone as prosecutor with the costs, it has since been 
settled, as we hare seen, that a judge holding a subsequent term of the 
court has that power. S .  v. Roberts, supra. 

REVERSED. 

Cited: S .  v. Kinsauls, 126 N.  C., 1097; S.  1 1 .  Butts, 134 N.  C., 608; 
8. v. Cole, 180 N. C., 684. 

THE STATE v. J. W. PRICE ET AL. 

Assault and Battery-Indictment-Former Acquittal-Charge. 

1. The words "assault and strike" in a warrant are sufficient to charge a sim- 
ple assault, and such a warrant will support a plea of former acquittal. 

2. It is not necessary that a warrant for assault should charge that it was 
issued upon a sworn complaint. 

3. An instruction to the jury in an indictment for assault, that if J. M. P., one 
of the defendants, started toward A., the prosecutor, with a nail-puller in 
his hand, and A. saw him and was thereby put in fear, then J. M. P. is 
guilty, is error, there being evidence that J. M. P. did not attempt to take 
any part in the fight. 

INDICTMENT for assault and battery, tried at  the February (704) 
Term, 1892, of UNION, before Byntcm, d. 

The facts are stated in the opinion. 

Attorney-General for the State. 
R. H.  Battle jco~ defendant. 
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CLARK, 5. The court instructed the jury that the plea of "forn~w 
acquittal" could not be sustained, because the warrant issued by the 
justice of the peace contained no charge. The words used therein that 
the defendants did "assault and strike" the prosecutor are sufficient. 
We learn, howex-er, that the ruling was made upon the gropnd that the 
n7arrant did not recite that it was issued upon a "sworn" complaint. 

I n  X. v. Bryson, 84 X. C., 780, it is held: "An appellate court, in re- 
riemirig the judgment of a justice's court in a criniinal action, can only 
look at the warrant, which is the complaint, and if that sufficiently sets 
out a criminal offense within its jurisdiction, it must be sustained. I t  
cannot look behind the warrant for objections lying in the defects or 
irregularities of the preliminary euidence." The same principle applies 
when the sufficiency of the judgment is brought in question by a plea of 
former acquittal or conviction. The Code, sec. 1133, provides that the 
justice shall examine the complainant on oath, but section 1134 does not 
require that the warrant shall recite that the complaint was made on 
oath. 8. v.  Bryson was cited with approval in X. v. Peters, 107 N. C., 
876, and it is said: "The jurisdiction depends, not upon the affidavit 
preliniinary to issuing the warraut, but on the nature of the offense 
charged in the uarrant." The indictment charges the use of a deadly 
weapon, but on the trial .the court found that the stick used was not 

a deadly weapon. Hence the justice had final jurisdiction and 
(705) the plea should hare  been sustained. This differs, of course, 

from cases tried in the Superior Court in the first insta~ice, 
where, if a deadly weapon or serious injury is sufficiently charged in the 
indictment, the court retains jurisdiction, although on the trial only a 
simple assault may be shoivn. 8. 7%. Ray, 89 N .  C., 587; S. u. F e s p w -  
man, 108 N. C., 770. 

The court also erred in charging that "if J. M. Price, the other de- 
fendant, started towards *4ustin with the nail-puller in his hands, and 
Austin saw him and was thereby put in fear, then J. M. Price was 
guilty," for this withdraws from the jury J. M. Price's testimony that 
he took no part in the fight, but  hen he saw his father and Austin 
engaged he started towards them to separate them and with no purpose 
to take any part in the difficulty; that he did not draw the nail-puller 
in a striking attitude, and neither threw it nor attempted to do so, and 
was not conscious of having it in his hand until his attention was cnlled 
to it, when he immediately dropped it. Though J. M. Price started 
toward Austin with the nail-puller in his hands, if he neither assaulted 
with it nor attempted to do so, he would not be guilty, even though the 
prosecutor may have been put in fear by the sight of the nail-puller 
11-hich the defendant unconsciously had in his hands without any inten- 
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tion of using it. The defendant's guilt depends upon what he did, and 
not upon'an erroneous impression of the prosecutor as to what his in- 
tentions were. 

ERROR. 

Cited:  S .  v. Albertson, 113 K. C., 634; S. v. Lucas, 139 N.  C., 573. 

(706 
STATE v. PHILLIP CARPENTER. 

1. When there is no case on appeal, and no error on the face pf the record in 
a criminal proceeding, the  judgment will be affirmed. 

2. Where a justice of the peace has original jurisdiction, the burden is on the 
defendant to  show that the indictment was found in less than twelve 
months after the  offense was committed; certainly there can be no cause 
of complaint on this  ground when i t  appears from the record tha t  there 
was a period of twelve months between the presentment and indictment. 

INDICTAIEET for carryi11g a concealed weapon, tried at the Special 
(May) Term, 1892, of LISCOLK, before B y n u m ,  J. 

Attorney-General for the  State .  
Xo counsel for defendant.  

CLARK, J. This was an indictment for carrying concealed weapons. 
There is no case on appeal, and me find no error on the face of the 

record proper. The judgment, therefore, must be affirmed. S. v. 
Foster, 110 N. C., 510. 

I t  is true that there appears in the record a motion to quash the 
indictment, ~vhich was overruled and an exception entered. As the 
indictment is in  the usual form, we are at a loss to conjecture on what 
ground the motion to quash was made, unless upon the ground of want 
of jurisdiction. But it has been often held that, the Superior Court 
being a court of general jurisdiction, the burden is on the defendant, in 
cases like this of which a justice of the peace has original jurisdiction, 
to show that the indictment was found within less than twelve months 
after the offense was committed. S. L'. K e r h y ,  110 N .  C., 558. 
Besides, it appears in the record that there m-as an interra1 of (707) 
twelve months after the presentment before indictment found. 
The t w e l ~ e  months is counted prior to the indictment found, not prior to 
the presentment. S. v. Cooper, 104 N. C., 890. Hence, in  fact, it 
affirmatively appears in the record here that the Superior Court had 
acquired jurisdiction. 
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THE STATE v. JOHN HAMBRIGHT. 

1. In defense against a n  indictment for murder, i t  is no excuse to show that 
had proper caution and attention been given a recovery might have been 
effected. Neglect or maltreatment will not excuse, except in cases of 
doubt as  to the character of the wound. 

2. But if the deceased, while languishing of a mortal wound, is killed by a 
second assailant, the first is not guilty of murder. 

3. If the wound is mortal-sufficient to produce death-and death follows, it 
will be attributed to the wound, even though death was facilitated by 
some act of the deceased. 

4. There being no evidence of any intervening cause of death, it was not 
error to refuse instructions upon it. 

INDICTXENT for murder, tried before Bynzim, ,T., and a jury, at 
Spring Term, 1892, of CLEVELIKD. 

The State proved that on the night of 6 January, 1591, Jenks Macob- 
son, colored, mas shot in the right thigh with a load from a shotgun in 
the yard of Laura Bridges, also colored, in the town of Shelby. Shortly 
after the deceased was shot he was carried by colored men ilito the 
house of the said Laura Bridges, where he lap upon the flood until the 
arriral of a physician, about an hour afterwards. H e  was given medical 
treatment, and, at his own request, about noon the next day, was car- 
ried from the house in  which he had lain to the railroad train, where 

he was placed in the baggage car and carried to Blacksburg, 
(708) South Carolina, fifteen miles away. I t  was in evidence that 

about four hours after his arrival he was giren niedical attention, 
and died during the night of 8 January. 

The State introduced Dr. D. S. Ramseur, who testified as follows: 
"I was called to see Jenks Macobson at Blacksburg the day after he was 
carried from here. He mas suffering from a gunshot ~ o u n d  in the 
thigh. I examined and treated him. He  lived through the next day 
and died sometime during the next night. He died from the wound. 
I think it was a mortal wound. I probed around after his death and 
found some small mixed shot, and noticed one of the larger shot flat- 
tened. I took out of his thigh about a half-dozen shot and gave them 
to the sheriff." 

On cross-examination the witness testified: "I think that Xacobson 
died from shock. There was no hemorrhage in  Blacksburg, and I saw 
no evidence of any previously. I could not tell ~vhether there had ever 
been any reaction from the primary shock. I mean by shock an .injury 
to the vital parts reflected on the nerve centers, depressing the whole 
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system and reducing the action of the heart. I f  a man suffering from 
a severe gunshot wound were carried from a house to a train, trans- 
ported fifteen miles in  a baggage car, and taken thence to a house 
some distance from the station, the transportation might have increased 
the shock."' 

I n  answer to the question ~rhether such transportation would not 
necessarily have reduced the condition of a severeli wounded patient, 
the witness said, "Yes; if the scales of life and death were evenly bal- 
anced, such transportation ~ o u l d  have killed the patient. I f  the pa- 
tient had bridged the shock, he might have died from gangrene or blood- 
poisoning; but he would not ha\-e died from direct injury as a 
man dies who is shot through the heart or brain. I found no (709) 
shot that had entered a vital part. The femoral artery T i m  in 
the region of the wound, but, if it had been severed, the man mould have 
died very soon after the wound: There was not time for gangrene or 
blood-poisoning. The man's pulse was weak. I did not think, until 
the second day I saw him, that he would die. The thigh-bone appeared 
shattered. I did not think the time opportune for a resection." 

Dr. T. E. McBrayer, admitted to be ah expert, was introduced by 
the State, and testified as follo~m: "I was called to see Jenks Macobson 
on the night of 6 January. He was in the house of Laura Bridges lying 
on some old quilts, and suffering intense pain. I gave him spirits and 
injected morphine. I found him shot in the lower portion of the upper 
third of the thigh. about  four inches of the bone seemed shattered and 
riddled with shot. I told him that there was no chance for him except 
amputation or resectioning. He  said he did not want it done, but 
wanted to go to Blacksburg. I saw him next morning and found him 
cheerful. H e  said he had had a good night's rest. His  pulse was 
better. His  bladder would not act, appearing somewhat paralyzed from 
shock. I drew his water and sent him to Blacksburg. I f  an operation 
had been performed, the day after he was shot was the time to do i t ;  
I do not know that it could have been successfully done the night he 
was shot. His  pulse and condition were better next day. d gunshot 
wound like that would likely produce death. I cannot say certainly 
that the wound was mortal. I do not think the moving him necessarily 
produced death, though it would have had some effect. I cannot say 
that it was advisable to more him. I t  would have caused worry and 
weariness and made the shock worse." 

The State introduced testimony tending to show that the defendant 
was the person who fired the shot at the deceased on 6 January, 1892. 
Such e~ridence tended to show ,that the defendant did not take the 
gun for the purpose of assaulting the deceased, and did not know 
that the deceased was at the house of Laura Bridges until the (710) 
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defendant arrived there. The State also introduced confessions of the 
defendant, in which he admitted that he shot the deceased, but did not 
intend to kill him. The defendant offered no evidence. 

Counsel for defendant asked his Honor to charge the jury as follows : 
"1. I f  the defendant inflicted a ~vound upon Jenks Macobshn that was 

not necessarily mortal, but Macobsoli's death was immediately caused 
by his being carried from Shelby to Blacksburg at his own request, 
the defendant is liot guilty of nzurdw, but of assault, with or without 
inteilt to murder, as the jury may find. 

"2 .  I f  the defendant did inflict a mortal wound upon Jenks Xacobson, 
but the immediate cause of hIacobson's death mas his transportation, 
at his own request, from Shelby to Blacksburg, the defendant is not 
guilty of murder, but of assault, m-ith or without intent to kill, as the 
jury may find." 

The judge charged the jury as follows: 
''1. Murder is where a person of sound mind and discretion unlaw- 

fully lrilleth any reasonable creature in being and under the peace of the 
State with malice aforethought, either expressed or implied. 

"2. By sound mind and discretion is meant that the one doing 
the killing must h a w  a ~ d l ,  a legal discretion. 

"3. There must be an actual killing, not that death should be caused 
by direct riolence. I t  is sufficient if the acts done endanger life and 
prove fatal. 

('4. Malice is of two kinds, express and implied by law, and malice is 
a wicked intention to do an injury. Express malice is where a party 
winces an intention to commit a crime. Implied malice is where a per- 

son commits an act unaccompanied with any circumstances justi- 
(711) fying its commission. The law presumes that he acted advisedly 

and intended the consequences produced by his act. 
" 5 .  The defendant is presumed to be innocent until the contrary is 

prored beyond a reasonable doubt; so that your inquiry is, first, is 
Jenks Macobson dead? Second, if so, was his death produced by the 
unlawful act of the defendant ? 

"6. Has the State satisfied you that Jenks Macobson is dead? For  
this the State relies upon the e~~idence of Dr. Ramseur. 

"7.  Did defendant on night of 6 January shoot Macobson, as alleged, 
with po~vder and shot, mounding him in  the thigh, and did that wound, 
so inflicted, cause the death of Macobson? I f  so, nothing else appear- 
ing, he would be guilty of murder. 

"8. Defend~nt  denies the shooting. Has  the State satisfied you, 
beyond a reasonable doubt, .that he did do i t ?  I f  i t  has not, it will be 
your duty to acquit. To establish this fact, the State relies upon some 
circumstantial evidence and some confessions, or rather statements, 
made by defendant. 452 
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"9. Circumstantial eridence is inherently not as strong as direct or 
posi t i~e.  Still, if it excludes from the mind of the jury every reason- 
able hypothesis consistent with innocence, it is your duty to be gor- 
erned by it. 

.'lo. Did the defendant that night go to the house of Bridges, where 
Macobson was, stand outside with a loaded gun, and when Macobson 
came out did he shoot him in the thigh, inflicting the wound as testified 
to by Dr. Ramseur and Dr. Mc33rayer, and from that wound did Macob- 
son die? I f  so, the defendant is guilty of murder, and it will be your 
duty to convict. 

"11. Has the State satisfied you that the deceased came to his death 
from a gunshot mound at the hands of defendant Z I f  so, the law pre- 
sunles the malice and the defendant is guilty of murder. I f  Jenks 
Macobson did not die of the wound, but of something else, then the 
defendant is not guilty of murder. I n  such case, you can find 
him guilty of secret assault or of assault mith a deadly meapdn. (712) 
I f  the defendant secretly lag in wait for the deceased and shot 
him, but the decreased did n i t  die of the wound, the defendant is guilty 
of secret assault. I f  the' defendant fired at the decreased without malice. 
express or implied, and the deceased did not die of the mound, the de- 
fendant is guilty of a simple assault mith a deadly weapon." 

The jury was out about three hours, returned, saying they had not 
agreed, and askcd for further instructions. His Honor charged the 
jury that "if the defendant lay in wait for the deceased and shot him 
and the deceased died of the wound, the defendant is guilty of murder. 
I f  the defendant simply fired at Jenks Macobson and Macobson did not 
die, defendant is guilty only of simple assault. I f  he died, the defendant 
is guilty of murder." 

The defendant excepts to the fact that the judge declined to charge 
the jury as requested by the defendant in his prayers for instructions, 
and also because, in the supplementary instructions to the jury, lie 
failed to charge then1 specifically that if another cause than the TI-ound 
intervened and produced the death of the deceased, the defendant would 
not be guilty of murder. 

Verdict of guilty; motion for a new trial orerruled, and appeal by 
defendant. 

Attorney-General for t h e  Xtate.  
George A. Frick ( b y  b ~ i e f )  for de fendan t .  

BURMTELL, J. We have carefully considered the record in this case, 
with the assistance of the argument and brief of the prisoner's counsel, 
a i d  find no error. 

45.3 
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I n  X. v. Bahre~ ,  46 N. C., 267, it is decided that, when the \ ~ o u n d  is 
adequate and calculated to produce death, it will be no excuse 

(713) to show that had proper caution and attention been given, a 
recorery might have been effected. Neglect or maltreatment will 

not excuse, except in cases in which doubt exists as to the character of 
the wound. 

I11 that 'case the testimony of the physician was that the w o ~ u ~ l  was 
a mortal one. and that the deceased died from its effects. "He could not 
say whether or not, under skillful treatment, he ~ i ~ o u l d  have recovered; 
worse cases are reported as having been cured by treatment." Hence it 
mas not, according to the physician's statement in that case, a wound 
necessarily mortal, but one "calculated and adequate to produce death," 
and in that sense a mortal wound. of which the deceased died. 

The testimony in the case before us is that the wound inflicted on 
the deceased by the prisoner, as the jury have found, was "calculated 
and adequate to produce death." One physcian (Dr. D. S. Ramseur) 
testified that i t  was a mortal wound. and that deceased died of it. The 
other physician stated that when he first saw the deceased, soon after 
the wounding, he tbld him '(that there was no chance for him except 
amputation or resectioning." H e  further stated that "a gunshot ~vouad 
like that would likely produce death," and added that he could not say 
certainly that the wound v a s  mortal. 

I t  appears, therefore, that all the testimony on the1 trial was to the 
effect that the wound of the deceased was "adequate and calculated to 
produce death." 

The theory of the defense was that the death of the deceased n-as 
caused immediately by his being carried to Blacksburg, while suffering 
from the shock of the wound: and it was insisted that if this renloval to 
Blacksburg, which was the ~~olun ta ry  act of the deceased, so aggravated 
the effect of the wound as to cause it to produce death, while if no such 
removal had occurred, and proper treatment had been bestowed, he would 
have recovered, this defendant would not be guilty, for the law would 

attribute the death, as it was contended, not to the remote act of 
(714) the defendant, but to that which was the more immediate cause, 

to wit, his voluntary exposure of himself to fatigue and vorry 
~vhile still under the first effects of the wound. 

I t  is true that if one man inflicts a mortal wound, of which the vic- 
tim is languishing, and then a second kills the deceased by an inde- 
pendent act, the first cannot be said to have killed. 8. u. Xcates, 50 
N. C., 420, cited by defendant's counsel. 

I t  is also true, that if injuries are inflicted on a person vhich are not 
sufficient of themselves to cause death, and the injured person volun- 
tarily, and of his own accord, so expose himself as to produce death, the 
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one who inflicted the injuries is not guilty of the killing, even if the 
infliction of the injuries was the motive for the voluntary exposure. 
S. v. Preslar, 48 N.  C., 421, cited by defendant's counsel. But it is not 
true that if a wound be iilflicted which is "adequate and calculated to 
produce death," and death ensues as the result of the wound, the person 
who inflicted the wound can exonerate himself by showing that some 
conduct of the wounded man, or his attendants, lessened the chances of 
his surviving his injuries, and thus caused the death. Baker's 
case, supra. 

~ e n c e ,  if it be conceded that the removal of the deceased from 
Shelby to Blacksburg, at his own request (a harmless act in istelf), 
caused the wound-a dangerous one-to produce death, the dying is bv 
the law attributed to the vound, and the guilt is imputed to him who 
inflicted it. 

His Honor, therefore, properly refused the instructions asked for by 
defendant's counsel. There was no evidence of any intervening cause 
to which the death could be attributed under the rules of law as laid 
down in Baker's case. sunra. 

The charge given,to the jury by his Honor was not excepted to. It 
was certainly a fair exposition of the law applicable to the facts of tho 
case. 

The exception of the defendant that his Honor failed "in (715) 
the supplementary instructions" to charge the jury "that if 
another cause than the wound intervened and produced the death of the 
deceased, the defendant would not be guilty of murder," is untenable, 
for the reason that, as above stated, there was no evidence of any inter- 
vening agency which the law would recognize as the cause of the death. 

NO ERROR. 

Cited: S. v. Medlin, 126 N.  C., 1130. 

THE STATE v. ELIZABETH YOUNG. 

Charge in Writin,g. 

At the request of counsel, made in apt time, the court must put its entire 
charge to the jury in  writing, and it is error to charge them orally upon 
any point when they return into court for instruction. 

INDICTMENT for homicide, tried at  the Fall Term, 1892, of UNION, 
before Graves, J. 
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There mas a ~ e r d i c t  of guilty, and defendant appealed upon the 
grounds set out in the opinion. 

Attorney-General for the fitate. 
R. H .  Battle for defendant. 

BTRWELL, J. The prisoner's counsel, in apt tinze, requested his 
EIonor to put his "entire charge" in ~ v i t i n g ,  and pursuant to this re- 
quest the charge in chief was written out and read to the jury and they 
withdrew. The "case on appeal," d i c h  we must accept as an exact 
account of the proceedings on trial, states that after the jury had been 

out for some time, they "returned into court and asked for fur- 
(716) ther instruction as to the difference between manslaughter and 

murder, and his Honor proceeded to comply with their request, 
but failed to reduce his charge to the jury to writing, as he had been 
requested to do, to which the defendant excepted." 

In Drake v. Connelly, 107 N.  C., 463, it was decided that the refusal 
to put the charge in writing and read it to the jury, if the request that 
this should be done was made in  apt time, entitled a party in  a civil 
suit to a new trial, for the reason that such refusal would be plainly a 
violation of The Code, see. 414. 

I f  this is true in a civil suit, much more is it true in a criminal action 
where life and liberty are involved. The question, then, is did his 
Honor fail or refuse to comply with this request. 

We think a reasonable constrwtion of this section of The Code re- 
quires that we should hold that a request that his Honor would reduce 
"his entire charge" to writing proffered to him at the close of the evi- 
dence, as was done in this case, was notice to him that the prisoner's 
counsel desired that all that he purposed saying to the jury on the law as 
applicable to the facts, both his original charge and any further instruc- 
tion he might feel called upon to give the jury, should be written out and 
read to them. We do not think it was incumbent on the counsel to 
repeat his request when the jury came back into court and asked for 
further instructions. He had reason to suppose, as me think, that if 
his Honor thought that the charge he had read to the jury covered the 
matter about which they seemed in doubt, he would content himself 
with re-reading that portion of his written charge which was applica- 
ble. And we think counsel was justified in presuming that if the re- 
quest for additional instructions made him conclude that thk charge 
which he had made mas defective, or could be amplified so as the better 
to aid the jury, his Honor mould make written amendments, so 
that then, if counsel thought best, the whole charge might be giaen 
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to the jury, as provided in chapter 137, L a r s  1895 (Clark's (717) 
Code, page 390). 

The case made out by the prisoner's counsel, and duly served on 
the representatire of the State in  this prosecution, and not excepted to, ' states that the prisoner's counsel entered an exception when this oral 
suPpleinei~tal charge mas so given. Wliate~er nia1 be the facts, we 
must consider the case as it is presented to us in the record, and are not 
at liberty to assume that no such exception was then made, because we 
may feel sure that the learned judge would certainly have put his sup- 
plemental instruction in writing if his attention had been called to the 
matter by an exception entered at the time. 

We find that this view of the matter is sustained by the authorities. 
Mr. Thompson, in his work on Trials, sees. 2375, 2376, and 2377, says: ' 

"Statutes exist in several of the states requiring the judge to deliver his 
instructions to the jury in writing. These statutes are mandatory, and 
where they exist the giving of an oral instruction is error, for which 
a judgment mill be reversed. They mean that the whole charge must be 
in writing, and that it should be delivered to the jury literally as it is 
written. . . . I n  short, all the cases agree that statutes of this kind, 
in criminal cases, where the accused is not presumed to waive any of 
his legal rights, must be strictly complied m-ith. The judge must, both 
in civil and criminal cases, deliver his charge to the jury as it has been 
written, a113 not write it out afterwards as he delivered it. Under such 
a statute it is not allowable for the judge to give the chief instructions 
in writing, and then to add orally supplementary instructions asked for 
by the parties. Nor may he give written instru~tions to the jury and 
then explain or modify them orally. I n  like manner, under a statute 
requiring the judge to charge the jury in writing, "if required by either 
party," it is error, where counsel have properly signified their 
cleci2.e that the charge should be in writing, for the judge to give (718) 
a T-erbal charge, or to give a written charge, accompanied ~v i th  
verbal explanations or modifications. The charge, and every modifica- 
tion of it, must be in writing if required." 

And in Currie v. Clark, 90 N. C., 3 5 5 ,  it is said "that what he (the 
judge) may tell the jury in matters of law for their information and 
guidance must be written and read, so he is not permitted to add to, 
take from, modify or explain what he delirered as his charge, for this 
xould be to change, perhaps, the meaning which would otheru~ise be 
ascribed to the writing, and produce the very mischief intended to be 
remedied." 

I11 S17heatley v. West,  61 Ga., 401, it is said of the prorisions of the 
statute of that State, which are similar to ours, that "they entitle the 

457 



IS T H E  SUI'REME COURT. [Ill 

counsel to have the written word instead of oral tradition. They pro- 
vide for preserving and handing down the word as a sure and enduring 
memorial of what was actually delivered." 

We think the prisoner is entitled to a 
NEW TRIBL. 

Cited: S .  c. Adams, 115 N. C., 783; 8. a. Crowell, 116 N.  C., 1057; 
S. u. Dewey, 139 N .  C., 566; 8. v. Black, 162 N. C., 638. 

STATE v. ANN VOSBURG. 

Indictment Under Section 1070 of T h e  Code-Larceny at Common Law. 

Section 1070 of The Code, prescribing a penalty for entering the lands of 
another and carrying off wood or any other kind of property whatsoever 
growing or being thereon, does not contemplate or embrace such taking 
and carrying away of moneu; it means such property as was not, at com- 
mon law, subject to larceny. 

(719) IKDICTMENT at Fall  Term, 1892, of GASTOK, before Graves, J .  
The first count of the bill of indictment is as follows: 

The jurors, etc., present that Ann Vosburg, etc., "with force and arms, 
at and in said county, unlawfully and willfully did enter upon the lands 
of one R. V. Cannon, she, the said Ann Vosburg, not being then and 
there the owner or bona fide claimant of said lands, and then and theye 
feloniously, unlawfully and willfully, with a felonious intent, did carry 
off one hundred dollars of money, of the value of one hundred dollars, of 
the goods and chattels of the said R. V. Cannon, said money being then 
and there on said lands, contrary to the form of the statute,'' etc. The 
second count was for larceny at common law. 

There was a verdict of not guilty of larceny, and not guilty of the 
felony charged in the first count, but guilty of a misdemeanor under the 
first count. 

The defendant then moved to set aside the verdict, and moved for a 
new trial on grounds not necessary to be stated here. Motion refused 
and defendant excepted. The defendant then moved in arrest of judg- 
ment for that :  

1. The bill of indictment was drawn under section 10'70 of The Code 
for the taking of money, l-vhereas the taking of money was not con- 
templated by this section. 

2. Sections 1070 and 1120 of The Code are, taken together, the old 
Act of 1866, chap. 60, and the State must charge in the bill of indict- 

458 



S. C.] SEPTEMBER TERM, 1892. 

ment and prove that the defendant had been, before the taking, for- 
bidden to enter the lands. Motion refused; defendant excepted and 
appealed from the judgment pronounced. 

Attorney-General for t h e  S t a f e .  
George  F.  B a s o n  for t h e  defendant .  

MscRa~,  J. Section 1070 of The Code, under which the bill (720) 
of indictment is framed, is in these words: "If any person, not 
being the present owner or boncr fide claimant thereof, shall willfully and 
unlawfully enter upon the lands of another and carry off, or be engaged 
in carrying off, any wood or other kihd of property whatsoever, grow- 
ing or being thereon, the same being the property of the owner of the 
premises, or under his control, keeping or care, such person shall, if the 
act be done with felonious intent, be guilty of larceny and punished as 
for that. ofiense. And if not done with such intent shall be guilty of a 
misdemeanor." There was a verdict of not guilty of larceny, and this 
disposes of the secoild count of the bill. The motion in arrest of judg- 
ment is directed to the first count upon which the defendant was found 
guilty of a misdemeanor, and not guilty of the felony charged therein. 

The first ground upon which the motion in arrest is based, is: "The 
bill of indictment was drawn under section 1070 of The Code for the 
taking of mopey, whereas the taking of money was not contemplated by 
this section." This statute is part of Laws 1866, chap. 60, entitled "An 
Act to prevent willful trespasses on land and stealing any kind of prop- 
erty therefrom." I t  was originally inserted in the middle of said 
act, which is now section 1120 of The Code, the caption of which is, 
"Trespass on land without a license, after being forbidden, a misde- 
meanor." I t  was properly placed as an independent section (1070) in 
The Code. We refer to the captions of these acts, not as parts of the 
acts, but as proper to be considered in reaching the true intent and 
nieaning of the statute where the same is not clear and certain. 

K O  latitude of construction is permitted in the interpretation of a 
penal statute; it must be construed strictly "to carry out the obvious 
intention of the Legislature arid be confined to that." The obvious intent 
of the act ~ v a s  to prevent the willful and unlawful entry upon land of 
another, and the taking and carrying away of such articles as were not, 
at common law, or hy previous statute, the subject of larceny. 

The Act of 1811 (Section 1069 of The Code) had made the (721) 
stealing of growing crops and vegetables, or other products culti- 
~ ~ a t e d  for food or market, larceny. There were other things which were 
attached to the land, as wood in growing trees, plants, shrubs and flowers 
growing, minerals and metals, fences and other erections not growing, 
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but being 011 the land and in contemplation of the conmion l a v  part of 
the laad, and not subjects of larceny. 

The general rule in the interpretation of statutes is that ''when there 
are general words following particular and specific words, the former 
must be confined to things of the same kind." Sutherland on St. Con., 
see. 265. When particular words of a statute are followed by general, 
as, if after the enumeration of classes of persons or things, it is added, 
"and all others," the general vords are restricted in meaning to objects 
of like kind with those specified. 

To apply the rule to our present inquiry, while the words "or other 
kind of property whatsoe~er" are very wide in their scope, the inter- 
pretation of a criminal statute requires us to restrict their meaning to 
property of like character with that mentioned by name, the character 
being that of chattels real, connected in  some way with the land, or 
which once.had been so connected and were now severed therefrom; but 
by no rule of construction could money be considered to be included in 
the general words of the statute. I t  follows, then, that the judgment 
must be arrested, and we are relieved from the necessity of considering 
the other exceptions. 

I t  may be as well to say that the instruction asked and refused, assum- 
ing some assent of the TTife of the prosecutor to the taking, was not war- 
ranted in the e~-idence as reported i11 the case on appeal, and that: while 
there was no evidence of an unlawful or willful entry, the defendant 
seems not to have asked any instruction to the jury on that point. and 
not to have mentioned it until after the verdict of guilty. 

Cited:  S .  T. Beck, 141 N. C., 830. 

(722) 
STATE v. T, M. FRIZELL. 

1. When there are  two defendants, and the bill of indictment shows they 
mere "sworn and examined," and the grand jury ignored the bill as to 
one and found a true bill a s  to the other, there is no presumption of law 
that the latter defendant was examined against himself, and a motion to 
quash and to arrest judgment on this  account mere both properly refused. 

2. The practice of sending codefendants to the grand jury to testify against 
each other, while allowable, is not commended. They may be compelled 
to so testify unless their evidence tends to criminate themselves. 
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3. I t  is not necessary that  it should appear that the State's witnesses were 
sent before the grand jury by the solicitor. 

4. A general exception or "broadside challenge" to the charge of the court is 
ineffectual. 

5. As a matter of practice, the Supreme Court will not hereafter send down a 
c e r t i o r a ~ i  to supply defects in the record unless sufficient excuse therefor 
is made to appear, but will, on motion of the Attorney-General or advzrse 
party, dismiss the appeal. 

INDICT~ZIENT for an affray, tried before R Z J I I U ~ ,  J., at Fall  Term, 
1892, of Jacmox.  

The facts are stated in the opinion. 

At to rney -Genera l  for  t h e  State. 
N o  r o u n s d  for d e f e n d a n t .  ' 

CLARK, J. The indictment was drawn for an affray against the de- 
fendant and one Jones. On the back of the bill the names of four mit- 
nesses are marked as sworn and examined. Two of these were the 
defendant and said Jones. Presumably, they were sent to be examined 
as witnesses against each other, as is not unusual 011 a trial before the 
petit jury. The grand jury returned a true bill as to the defend- 
ant, but ignored the bill as to Jones. The defendant thereupon (723) 
moved to quash, because "the back of the bill showed that the de- 
fendant was a witness against himself before the grand jury." This 
motion being denied, a motion on the same ground was renewed i11 arrest 
of judgment. 

There mas no error in refusing these niotions. There being two de- 
fendants in the bill, there was no presumption that the defendant was 
examined against himself. I f  there was ground for such allegation, it 
was competent to hare summoned the foreman or any other member of 
the grand jury to show the fact, and the bill should of course have been 
quashed if this had been true. There is no presumption, either of law or 
fact, that the grand jury were so ignorant as to examine a defendant as 
a witness against himself, or that the defendant mould answer such 
question. The grand jurors were doubtless men of fair intelligence, 
many of whom had often seen trials for affrays before the petit jury, 
and who were aware that one defendant could be examined against the 
bther, though not against himself. The defendant could have proved it 
by his own testimony, as well as by that of a member of the grand jury, 
if he had in truth been examined against himself. He  did not do this, 
and it certainly does not appear "by the back of the bill" that he was so 
examined. 

The practice of sending defendants in indictments for affrays before 
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the grand jury as witnesses against each other, is not to be comnzended, 
since the parties have not counsel present to prevent their testifying 
against themselves. Yet there is nothing which renders incompetent as 
evidence before that body any evidence which is permissible before the 
petit jury. We can do no more than recommend caution in its use. 
The defendant relies upon a dictum in 8. v. Krider, 78 N.  C., 481, ques- 
tioning this practice under the Act of 1866. But that act has since 
been changed and modified in many particulars. Ashe, J., in S.  v. 
iS?nith, 86 N. C., 705, has reviewed that act with the several amend- 
ments thereto, and holds that one defendant is competent and compel- 

lable to testify for or against a codefendant; provided his testi- 
1724) mony does not criminate himself. The burden was on the de- 
\ / 

fendant here, in support of his n~otion, to show that he gave evi- 
dence to criminate himself. This, as we have said, he has not done. 

There is also alleged, as ground for the n~otion, that it does not appear 
that the witness was sent before the grand jury by the solicitor. I t  is not 
necessary that it should so appear. Even the express requirement that the 
foreman shall mark on the indictment the names of the witnesses sworn 
and sent is held merely directory, and the omigsion to observe is not 
ground to quash the indictment. S. v. Hines, 84 N.  C., 810. The 
"broadside7' challenge to the charge has been held ineffective in McKin- 
non v. Morrison, 104 N .  C.,.354, and in the dozens of cases before and 
since. I f  an exception to the charge is worth taking at all, it is worth 
the while of counsel making it to take enough thought to point out the 
alleged error for the benefit of the opposite party and of the appellate 
court. Especially, as ten days are allowed in which to consider the 
charge and assign errors therein. Lowe T .  Elliott, 107 N.  C., 718, and 
other cases cited in Clark's Code (2  Ed., 383). A review of the charge 
in this case shows, however, in fact that there is no error. 

This is a proper case in which again to call the attention of appellants 
to the want of care which is often displayed in making up transcripts for 
this Court, especially in criminal cases. An appellant does not do his 
duty by simply taking an appeal and leaving it to the clerk to send up 
what he may deem necessary. Wilson 2'. h'eagle, 84 N. C., 110; Broad- 
foot v. McKeithan, 92 N .  C., 561. I t  is the appellant's duty to see that 
the record is properly and sufficiently made up and transmitted. The 
requisites of the transcript on appeal are stated in S. v. Butts, 9 1  N .  C., 

524, which is now again called to the attention of clerks and 
(725) appellants. I n  the present case, this Court en: mero motu cor- 

rected the defect by a certiorari. Hereafter the Court will dis- 
miss the appeal or affirm the judgment, as the case may be, when the 
record is defectire in any material particular, in all cases in  which the 
Attorney-General, or the opposite party (in civil cases) sees proper to 
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make such motion, unless sufficient excuse for the apparent laches is 
shown. A party is not entitled, by his own gross carelessness, to obtain 
a delay of six months. 

30 ERROR. 

Ci ted:  H e m p h i l l  v. JIomison ,  112 K. C., 757; 8. 2,. Jackson.  ib., 
8 5 0 ;  8. v. McDraughon ,  168 E. C., 132. 

STATE v. MARTHA CODY. 

Fol-nication and  Adultery-Criminal Intent-Indictment-Special 
Verd ic t .  

1. In an indictment for fornication and adultery, the State is not required to 
prove criminal intent. The intent is inferred from the facts proved of 
habitual sexual intercourse between persons unmarried; and any extenu- 
ating circumstances must be shown by the defendant. 

2. When in such indictment the jury returned a special verdict, finding that 
the defendant was married to one G., who had living at that time another 
wife, but that they did not know whether she knew of this fact or not: 
Held. that there should have been a verdict~of guilty, since it was incum- 
bent on the defendant to show that she did not know of it. 

INDICTMEST for fornication and adultery, tried at  the Fall Term, 
1892, of GRAHAJI, before B y n u m ,  J. 

The jury returned a special ~erd ic t ,  finding, among other things, that 
the defendant Xartha Cody was married to one Joseph Green, he at 
that time being the husband of another woman, and that they did not 
know whether Martha Cody knew of the existence of such former 
marriage or not. Upon this ~ e ~ d i c t  the court adjuclged the cle- 
fendant not guilty, and the solicitor appealed. (726) 

d t t o m e y - G e l z e d  for t h e  Stcrte. 
S o  coumel  for  d ~ f e n d n n t .  

CLARK, J. I n  8. 7 1 .  Cutsknll,  109 K. C., 764, it is said "the fact is 
not to be lost sight of that in an indictment for fornication and adul- 
tery, the State is not called on to prol-e a criminal intent. The case is 
made out when it is shown that a man and a woman, not being niar- 
ried to each other, habitually engaged in  sexual intercourse. That this 
is 'lewd and lascivious' is not required to be shown, but it is an infer- 
ence of law from the facts prored, as with 'malice' in indictments foi. 
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homicide, even though in the latter case an iuteut must be charged. 
As to this offense (fornicatioll and adultery) no intent is required to be 
charged or proved." I n  the case quoted, as in the one non. btfore us, 
the male defendant had gone through a form of marriage vi th  the 
female defendant xhich 71-as a nullity, because his lax-ful n-ife TTas 
living. The Court goes on in Cutshall's case, supra, to say: "Either 
party may avoid such legal conclusions by showing that he (or she) was 
insane, idiotic, or ignorant of the facts. But such want of intent can- 
not enure to the benefit of the other party who had the intent." 

I n  the present instance, it is found by the special wrdict that the 
feme defendant v-as living for months in illicit sexual intercourse ~ r i t h  
another ~voman's husband. The State has proven all that was illcum- 
bent on it to show the defendant's guilt. She has not withdrawn her- 
self from liability for such conduct either by showing that she mas 
insane, idiotic, or that, without fault on her part, she was ignorant that 
the man n-as married to another. The jury say that the>- are left in 

ignorance on that point. There is, therefore, nothing s11ow11 
(727) which m-ithdraws the woman from the criminal responsibility 

which arises from the finding that she lived for several months 
in sexual intercourse with a man to whom she was not legally married. 

Upon the special facts found, a rerdict of guilty should hale been 
entered. The case will be remanded that it may be so entered by the 
court below. 

When this action mas tried below, we presume that his Honor did 
not have "8. c. Cutshul2" before him. 

REVERSED. 

Cited: 8. c .  Robinson, 116 N .  C., 104s. 

THE STATE v. W. M. HAYES. 

Irzclicfmeizt for Larceny-Charge-Inte7zf-Possessio,l. 

1. In a trial on an  indictment for larceny of an ox, the court charged that if 
defendant got possession under a contract of purchase he was not guilty: 
Held. to be no proper response to the prayer of defendant that  if  he came 
into possession lawfully, and afterwards made up his mind to convert 
them to his own use, he would not be guilty. This view of the case the 
defendant was entitled to have presented to the jury, a s  it was a construc- 
tion warranted by the facts. 

2. A charge which makes the defendant's guilt depend upon his intention at  
the time of getting possession, without further finding he afterwards 
executed that  intention, is erroneous. 
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ISDICTMEKT for the larceny of an ox, tried before Byiwm, J., at the 
Fall  Term, 1892, of SWAIN. 

The facts are sufficiently stated in the opinion of the Court. 

A4ffo~izey-Qenerul f o ~  t h e  Xtafe. 
F? y and S e w b y  (by brief)  for defendant. 

CLARK, J. The defel~clant asked the court to instruct the jury 1 3 2 8 )  
.'That if the defeiidant came into possessioii of the oxen, charged 
to have been stolen, lawfully, and after getting possession of them, he 
then made up his nlind to conrert them to his om1 use, he would not be 
guilty." Instead of this the court charged, "If the defendant and 
Arthur had made a contract of purchase and sale, and in accordance 
with this contract Arthur deli~yered the cattle to the defendant, then the 
jury should return a verdict of not gulltp." The court further charged 
the jury, that "if the defendant applied to Arthur for work, representing 
to him that he had money aud spoke of buying the cattle, that he did 
this for the purpose of inducing ,Irthur to let him hare possession of 
the cattle for the express purpose of hauling lumber, and the defendant 
had it in his mind at that time to get possession of the cattle, not for 
the purpose of hauling lumber, but with the intention, if he did get 
them under that pretense, to appropriate them to his own use, it ~vould 
be the duty of the jury to return a verdict of guilty." 

The defendant mas entitled to the first prayer for instruction. The 
court failed to give it. His Honor, in effect, charged: (1) I f  defend- 
ant bought the oxen he was not guilty; (2)  if the defendat got posses- 
sion of the cattle for the avowed purpose of hauling lumber, but with 
the intent at the time of not so using them, but to convert them to his 
own use, he was guilty. 

These instructiolis leare out of view the third state of facts upoh 
which the prayer for instruction T i m  based, and which could be drawn 
from the evidence, that is, if the defendant procured the oxen lawfully, 
i. e., for the purpose of hauling lumber, and did not at that time have 
the intent of converting them to his own use, but afterwards conceived 
and executed such purpose, he would not be guilty of this charge. The 
charge of the court was, merely, that if the defendant bought the 
oxen, he was not guilty. (729) 

The second branch of the instruction giren is also erroneous, 
in making the defendant's guilt depend upon an intention at the time 
of the receiving to convert the osen, without the further finding that 
the defendant did, in fact, after~vards convert them to his own use. 

ERROR. 
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STATE v. F. M. DAVIS, JR. 

B e t u i l  of Spiri tuous Lipr,rs-Tozcn Ordina~~res-ll'nrra11t-A,@davit- 
.lmencime~it. 

1. An affidavit, upon which was issued a warrant for retailing spirituous 
liquors, issued and heard by the mayor of an  incorporated town, charged 
the defendant with unlawfully and willfully violating a town ordinance 
at  a time and place named, and setting forth the facts of his being a 
druggist and selling liquor, not as  medicine, was amended so as  to show 
the person to whom the liquor was sold, and was, upon appeal to the 
Superior Court, amended so as  to charge an  offense under section 4, 
chapter 215, Laws 1887, forbidding druggists to sell liquors except for 
medicine and upon prescription of a physician: Held, no error. 

2. The affidavit and warrant in contemplation of law are one, if one is re- 
ferred to by the other. 

3 .  The officer arresting could not refuse to act because an  offense was charged 
informally or defectively, and another offense intended, which, in con- 
templation of the law, did not exist. 

4. The prisoner having been arrested and being before the court, and i t  ap- 
pearing that  an  offense had been committed, though imperfectly charged, 
the court had the discretion to amend and proceed to t ry  him, or to  
commit him to await his trial upon indictment found. 

INDICTXEST tried 011 appeal from the Nayor of Clyde, at Spring 
Term, 1892, of HAYWOOD, before B o L e ,  J. 

(730) The original affidavit and x7arrant charged the defendant and 
others with riolating a town ordinance forbidding the sale of 

spirituous liquors in the town of Clyde, which ordinance prescribed that 
a penalty of $25 should be pai.d for such sales. On appeal the judge 
held that the affida~~it in its original form showed that a criminal 
d e n s e ,  created by a statute embodled in the charter-the substance of 
which is quoted i n  the opinion-had been committed, and in the 
exercise of his discretioil, allowed the affidavit and warrant to be 
amended so as to charge that offense instead of the -violation of the 
town ordinance. The statute referred to (Chapter 187, Laws 1889) 
prorided that the punishment should not exceed a fine of $50 or impris- 
onment for thirty days. 

The original affidavit lyas as follows: 

Before J .  A'. X o ~ y m ,  Mayor: 

D. C. Clark, being d ~ d y  sworn, complains and says, that at and in 
said county, and in the tom1 of Clyde, on or about 1 2  January, 1892, 
Francis M. Da~ris and A. J. Davis did unlawfully and millfully violate 
an ordinance of the town of Clyde, to wit, Ordinance No. $9, Article 
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section 79, by u n l a ~ ~ f u l l y  and willfully selling spirituous liquors to one 
J. J. Bowers, as affiant is informed and belie~~es, the said spirituous 
liquors not being sold as a medicine, and the said defendants being then 
and there druggists, contrary to the said ordinance, against the statnte ' in such case made and provided, and against the peace and dignity of 
the said town and State. D. C. CLARK. 

Sworn to and subscribed before me this 38 January, 1892. 
J .  W .  MORGAN, 1Vayo.r. 

The warrant Tvas as follows : 

To a n y  Constable or othrr lawful of lice^ of t h e  Tozrv? o f  Clyde- ( 731 )  
( ; r ed i ng :  

D. C. Clark having made and subscribed before me the foregoing 
affidavit, you are hereby commanded forthwith to arrest the said 
Francis M. Davis and A. J. Davis and safely them keep so that you 
have them before me without delay at my office in Clyde, to  answer the 
above charge and to be dealt with as the la117 directs. 

Given under my hand and seal this 28 January, 1892. 
J .  J\T, MORGAX, [SEAT,.] 

N a y o r  o f  Clyde. 
The amended affidavit was as follows : 

D. C. Clark, being duly sworn, complail~s and says, that at  and in 
said county, and in the town of Clyde. in the county of Haywood, on or 
about 12  January, 1892, Francis M. Davis aud A. J .  Davis did unlan7- 
fully and willfully sell spirituous liquors in  the town of Clyde to one 
J. J. Bowers, as affiant is informed and believes, the said spirituous 
l iquormot being sold as a medicine, and the said defendants being then 
and there druggists, said liquors not being sold by druggists strictly for 
medical purposes and not on a bona fide prescription by a legal practic- 
ing physician, contrary to the form of the statute in such case made and 
provided. D. C. CLARK. 

Attorney-General for the  S ta te .  
G. S .  Ferguson; ( b y  br ie f )  for defendant.  

AVERY, J. Upon affidavit setting forth that the defendants had been 
guilty at and in  the town of Clyde, in the county of Haywood, on or 
about 12 January, 1892, of "unlawfully and willfully selling spirituous 
liquors to one J. J. Bowers, the said spirituous liquors not being sold as 
a medicine, and the said defendants being then and there drug- 
gists," the defendant had been arrested and tried before the ('732) 
Mayor of Clyde on a charge embodied in said affidarit of violat- 
ing a town ordinance, which declared it unlaxvful to sell spirituous 
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liquors in said toii7n. I t  is not material whether the charge of rvhich 
a justice of the peace has final jurisdiction is contained in the affidarit 
or warrant, if the affidarit referred to the ~ ~ ~ a r r a n t ,  and thereby make 
the two instruments in contemplation of l a y  but one. S. c. Syhes, 104 
S. C., 694. Treating as surplusage so nluch of the affida~~it as charges 
the riolation of an ordinance of the tow11 forbidding the sale of spiritu- 
ous liquors u-ithi11 the corporate limits, it still snfficiently appeared from 
the affidar-it that the defendant had committed a criminal offense 
created by a public local statute ( L a m  1889, chap. 189, sec. 8) ,  which 
made it "unlanful for any person to sell any spirituous, vinous or malt 
liquors within the corporate limits of the said town (Clyde), except by 

I 

druggists strictly for medical purposes, and then only on bona ficle 
prescription by some legal practicing physician," etc. I t  appearing 
from the affidarit that the defendants had been guilty of criminal 
conduct prohibited by the statute, the officer to whom the warrant was 
entrusted could not refuse to execute because the charge founded upon 
the infornlation n7as informal or defective, but could justify such 
refusal only upon the ground that it was apparent upon the face of 
the process that the mayor had no authority to issue it. The arrest 
having been lawfully made, it is too late, in the face of repeated adjudi- 
cations of this Court, to question the power of the judge below to amend 
generally in his discretion both the  arrant and affidavit. S. v. 
Baughan,  91 N. C., 532; S. I,. C'rooh, ih id . ,  5 3 6 ;  8. v. Smith, 103 N. C., 
410; S. v. S'ykes, supra. There is no necessity, where the :&davit is 
amended, that it should be T-erified in its amended form. S. v. X o r m a n ,  
110 N.  C., 484. The solemn formality of filing an affidavit and charg- 
ing that the criminal law has been uiolated, was an essential pre- 

requisite to the issuing, or lawful execution of the ~ a r r a n t ,  but 
(733) the arrest being already a fact accomplished in accordance with 

the presmibed constitutional method, neither the Constitution, 
]lor the lams enacted in pursuance of it, made it incumbent on the 
judge to dismiss the m7ai~rant because the ordinance was void, and dis- 
charge the defendant instead of holding him and amending the affi- 
d a ~ i t  aud warrant so as to charge another offense, of.which it plainly 
appeared from the warrant that the defendants had been guilty, if the 
proof should sustain the affiant's illformation. Epon the original affi- 
dal-it the judge presiding could, ill the exercise of a sound discretion, 
hare dismissed the appeal, because the ordinance upon which the 
charge was founded was void, or he had the ponw to amend the affidavit 
and warrant so as to charge an offense growing out of the facts appear- 
ing from the affida~dt and within the original jurisdiction of the mayor, 
as he did, or he might h a w  held the defendant in custody or under bail 
to await indictment upon the charge of T-iolating section 3, chapter 215, 
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Laws 1887, which p r o d e s  that  any druggist n-1x0 shall d l  an? spiritn- 
ous, rinous or malt liquors, except for bnnn ficle medical purposes, and 
upon the prescription of a practicing physician, shall be fined and im- 
prisoned at the discretion of the court. X. v. F a r m e r ,  104 N. C., 887. 
True, had he adopted the third course, some question as to the costs 
pru~ious lg  incnrred might ha7-e arisen, and we mention the general 
statute to show the sufficiency of the original aff ida~it  to varlBant the  

' 

detention of the defendant i n  custody. 
The defeildant could not collaterally impeach t h e  election of the 

officers of the town in  order to bring in  question the a ~ ~ t h o r i t y  of the  
mayor, x ~ h o  issued a criminal warrant and tried one accused of a n  
offense within the jurisdiction of a justice of the peace. S. zl. Cooper .  
0 . C .  6 The acting mayor, whose judicial authority and official 
character were recognized by the court to which the record mas 
certified, and by the constable and people of the town, was at (734) 
least a de facto officer, and as such might lawfully take cogni- 
zance of any offense committed within the corporate limits, and which 
was within the  jurisdiction of a justice of the peace. 8. c. Pozoell, 97 
N. C., 417; S. v. L ~ z u i s ,  107 N. C., 967. I t  was not necessary, there- 
fore, to have proved that  the mayor was elected in  May last; it  was 
sufficient to  show that  he was acting in  that  capacity, and that  his  
official acts were acquiesced in. I t  would be presumed, nothing else 
appearing, that  the p ro~Gions  of the statute incorporating the town and 
the amendatory laws (Acts of 1889, chap. 189, and Acts of 1891, chap. 
2-11) had been obserred in so f a r  as they provided the time and manner 
of holding elections for town officers. 

We think that  the judge had the power to amend, and that  there was 
no error i n  any of the rulings complained of. 

N o  ERROR. 

ci ted:  8. v. # h a r p ,  125 X. C., 635; S. v. Podor ,  132 N. C., 1113; 
3. v. Y e l l o w d a y ,  152 N. C., 796; 8. I . .  G u p f o n ,  166 N. C., 26.2; S. 2. .  

I'o?yfhress, 174 IT. C., 811; 8. v. Price, 175 N. C., 806. 
a 
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-- 

IS MEMORIAM, AUGUSTrS SCMMEIZFIELD 3IER:RIMOS 

Attorney-General D a v r o s o ~ ,  in  presenting the proceedings (hereinafter re- 
ported) to the Court, said: 

" 
Xa?j it please y o w  Honors: I present to the Court the proceedings of a 

meeting of the Bar of North Carolina, held in Raleigh on 23  November, 1892. 
The purpose of that  meeting was to give appropriate expression to the deep 
consciousness of individual and general grief produced by the recent death of 
the late Chief Justice of this Court, and to perpetuate upon the records of this 
high tribunal-in which he had been so conspicuous and useful-the unani- 
mous testimony of his professional brethren and official colleagues of his vir- 
tuous life and honorable career. 

Fortunate is he who has so lived that when the end of his life is reached his 
name and deeds shall find a page reserved for him in your records! Among 
the long list of names which precedes his in the "Book of the Dead," none 
will be held in greater esteem. This is not a proper occasion to indulge in an 
extensive discussion of his character or review of his life; that has been fit- 
tingly done by the Memoir prepared by a committee of the Bar, adopted by 
the meeting to which I have referred, and in the addresses made a t  that time, 
and which are contained in the report of that meeting now before me. Nev- 
ertheless, I trust I will be pardoned if I make one or two observations which 
seem to me to be not inappropriate. 

Perhaps my acquaintance with him extended over a longer period than that 
of any of the gentlemen who participated in the meeting. He was a native 
and long resident of the county of my home; he was my personal friend when 
I was a boy; when I was a law student; when I was admitted to the bar; 
and all the way along my life it has been my fortune to be the recipient of his 
friendly interest and priceless encouragement. I recall distinctly the deep 
impression he made upon my boyish mind the first time I ever saw him-now 
more than a third of a century ago. f was struck then by his extraordinary 
energy, his dignified presence, his affable manner, and that a ir  of high pur- 
pose and honorable methods which always distinguished him. He was then 
beginning to attract the notice of the public and his brethren of the western 
bar-a bar a t  that time unusually strong. That impression deepened as I 
watched his rapid career to the front rank of the legal profession in this 
State, to  a seat in  the higliest legislative body in the nation-the equal in 
power and dignify of any in the world-and finally to the exalted position of 
Chief Justice of the Supreme Court of North Carolina-a place so reverenced 
by all our people because of the wisdom and patriotism and fame of those 
who have occupied it. 

Frequently it was my privilege to be closely associated with him in t h e .  
discussion and conduct of grave matters, public and private. 

I t  was early my opinion, confirmed by subsequent observation, that his most 
dominant qualities, and to which his success was chiefly due, were an exalted 
conception of duty and a superb courage to support it. H e  was not indifferent 
to the approbation or criticism of his fellow-men, but they were powerless to 
control his conduct when his conscience pointed the pathway of duty. I 
doubt if he ever counted the element of temporal rewards in determining his 
action in respect to any public or official question. His whole being revolted 
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at, and his entire life was a noble protest against, the ar ts  and intrigues by 
which in these days so many men in high places seek popular applause. The 
bare suggestion of any scheme on his part, or with his knowledge, to employ 
the opportunities of his official position to advance his fortunes would be 
grotesque to those who knew him With quiet scorn he left to those who 
needed them the detestable devices of the time-server. 

His ability as a lawyer was universally conceded. The conditions of his 
early life denied him the hdvantages of thorough scholastic training, and the 
demands of his fellow-citizens after he reached manhood upon his time and 
services made it impossible for him to acquire that vast and critical knowl- 
edge of legal science that  is necessary to constitute the profoundly learned 
lawyer. But his industry, energy, integrity, mental vigor and familiarity 
with the decisions of our courts soon placed him in the front rank of ths  
profession in the State and enabled him to easily maintain it .  

But i t  was a s  a judge he excelled. I t  has been said that  the most dangerous 
man on the bench is he who is most versed in the lore of the books. If this 
be an  exaggeration, i t  may nevertheless be true that the judge who keeps his 
eyes fixed upon and his thoughts immersed in the pages of the law books 
alone, will sooner or later become lost in the speculations and refinements of 
past generations. The great judge looks out upon the currents of life flowing 
around him; he utilizes the past, comprehends the present, and forecasts the 
future; he understands the genius of the people whose laws he is to interpret, 
and sympathizes in the spirit of the civilization which inspires those laws. 

Chief Justice MERRIMON in these great qualities had no superior, and per- 
haps few equals, among the eminent men who preceded him on the bench 
Thoroughly imbued with the eternal principles of justice, to which he gave 
an  almost passionate devotion, his highest aspiration was to apply those prin- 
ciples to the wants and necessities of society as i t  existed. He had an intui- 
tive, as well as acquired, knowledge of the principles of right and wrong, 
which, aided by a vigorous and courageous mental constitution, enabled him 
to leap the chasms and press through the labyrinths of technical obstacles and 
go straight to a just judgment. He was a great judge. I move your Honors 
that  these proceedings be recorded in this Court. 

Chief Justice SHEPHERD said: The Court hears with profound sensibility 
the resolutions in memory of the late Chief Justice. He occupied a warm 
place in our affections, and kind words spoken of him fall on the ear as if 
spoken of one who sits with us a t  the same hearthstone. His honored name 
is our heritage, and we shall be unworthy guardians of his memory unless we 
are faithful, as he was faithful, in the service which the State has commis. 
sioned us to perform. 

Chief Justice ~ L ~ E K R I M O X  Was an  able, conscientious and courageous judge, 
and a most laborious worker. Those of us who were associated with him on 
the bench and in the conference room will never cease to remember the 
patience and toleration with which he listened to opposing views. His toil- 

. some way as he came heroically up the ascent of life, unaided by fortune, 
made him wholly self-reliant, and yet, like most of those who have to struggle 
upward, he was very careful of the ground that  lay before him. 

He was a diligent and painstaking seeker after the truth, and was devoted 
to the important duties of his position. 

The noise from without did not disturb his labors; he was insensible to 
clamor, a s  he was to every slavish impulse, and when he reached a conclusion, 
he, like every great judge, announced it without fear, favor or affection. He 
was a most manly man, and the very light of candor, of truth, of true man- 
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hood shone from his eyes and illuminated his countenance. The results of 
his judicial labors in this Court are to be found in his opinions, which bear 
the impress of rare intellectual power and the inspiration of a brave heart 
We who worked by his side feel too keenly our recent loss to compare him 
with those in  whose chair he sat with honor; but we do believe that they. 
seeing him with clearer vision than ours, will welconle him as one worthy to 
be called their brother. 

He  was by nature kind and considerate. In  counsel he was courteous and 
forbearing, and we shall cherish his memory, not only as our chief adviser. 
but as our friend and companion. 

After a life of labor and usefulness, having attained eminence as a states 
man and jurist, enjoying the confidence of the people in its fullest measure, he 
passed away, sustained and comforted by a beautiful and childlike faith in our 
Christian religion. 

The resolutions of the Bar in memory of our late Chief Justice will be 
spread upon the records of the Court, where they will remain as  a lasting and 
well-deserved testimonial of the esteem and admiration of his professional 
brethren. 

I S  MEMORY O F  THE LATE CHIEF JUSTICE MERRIMOS 

At a meeting of the Bar (a t  which were present the Chief Justice and Asso- 
ciate Justices of the Supreme Court),  held in the Supreme Court room on 
Saturday, 19 November, 1892, on motion, Hon. J. B. Batchelor was elected 
chairman, and R. T. Gray secretary. 

On motion of Judge Fuller, the  chair appointed a committee of five to pre- 
pare a memorial sketch of the late Chief Justice M ~ q x r ~ o n - ,  with appropriate 
resolutions, to be submitted a t  an  adjourned meeting to he held on Wednes. 
day, 23d inst. The committee consisted of Hon. T. C. Fuller, Messrs. F. H.  
Busbee, G. H.  Snow, Armistead Jones and E. C. Smith. 

On motion, the meeting adjourned until Wednesday, the 23d inst., at 12:30 
o'clock. 

ADJOGRNELI ~KE.:ETIN(: 
23 November, 1892. 

Mr. F. H. Busbee, for the committee, submitted the following: 
The committee respectfully submit the following brief sketch of the late 

Chief Justice, and recommend the adoption of the accompanying resolutions: 
A ~ G U S T U S  SUMMERFIELD MERRISIOX, late Chief Justice of the Supreme Court 

of Xorth Carolina, was born 15 September, 1830, a t  Cherryfield, now in the 
county of Transylvania, but then in the county of Buncombe, North Carolina. 
His  father was the Rev. Branch H.  Merrimon, of the Methodist Episcopal 
Church, and his mother was Mary E. Merrimon, whose maiden name was 
Paxton. He was a descendant of that  distinguished hero of the Revolution, 
Charles McDowell, of Burke County. 

Soon after his marriage, his father moved to Mills River, a t  that  time 
also part of Buncombe County, and added to his ministerial labors the avo- 
cations of farmer and merchant. His  father's circumstances denied the 
aspiring boy the advantages of the higher schools, and a life of daily toil 
restricted his efforts a t  self-improvement. But his youthful ambition could 
not easily be restrained, and his  thirs t  for knowledge was so great that he 
prepared himself to enter the high school a t  Asheville, and after eight months 
spent there a s  a scholar, and six months as assistant teacher in the English 
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branches, he commenced the study of law. In  twelve months he was pre- 
pared for and obtained his license to practice in the county courts, and 
within a year thereafter obtained his Superior Court license. In a v2ry 
short time he had a fair practice, for his studiousness, his careful prepara- 
tion of his cases, and his fidelity soon received the consideration they de- 
served. 

He entered early in the great political controversies which were convulsing 
North Carolina just prior to the war, and in 1860 was elected to the House 
of Commons from the county of Buncombe. The session of the General 
Assembly of 1860-61 was a stormy one, and was shaken to its center by the 
discussions concerning the great question of secession. Mr. MEREII~OX was a 
Union Whig, and did valiant and able service for his cause; hut when, by the 
irresistible march of events, the war came on, he a t  once volunteered as  a 
private in the army of the Confederate States, and during his short service as 
private and as  captain, did his full duty a s  a soldier. 

In  1861 he was appointed Solicitor of the Buncombe circuit, and subse- 
quently by election, held that office, a t  that time one of danger and responsi- 
bility, until the war closed. 

At the session of the General Assembly in 1865-66 he was elected judge of 
the Superior Court, which office he resigned in 1866. In the perilous un- 
settled days immediately after the war he rode the mountain circuit, and 
displayed the greatest heroism in the discharge of his duty amid the most 
dangerous surroundings. 

In  the fall of 1866 Judge MEELRIMON was riding the Wake Circuit, and while 
holding court in Johnston County he received an drder from the officer in 
command of the military department of North and South Carolina to suspend 
proceedings on an indictment which had been found against a large number 
of men charged with riot. He refused to obey the order, but as the case 
was continued, there wa's then no open conflict of authority. Shortly after- 
wards, while holding court in  another county, a similar order was issued to 
him. He determined not to obey it, but finding that he was, as a judge, 
unable to resist the overwhelming power of the army of the United States, 
he a t  once tendered his resignation to the Governor ( the estimable Jonathan 
Worth). Governor Worth, however, persuaded him to withhold it until after 
he tried the great "Johnston will case," then set for triral before him in 
Chowan County. This trial lasted four weeks, and resulted in the estab- 
lishment of the will, and also placed upon a firmer foundation Judge MERUI- 
MON'S reputation as a great lawyer and an impartial judge. Inlmediately 
upon the close of that trial, his resignation was accepted and he resumed 
the practice of the, law. 

He removed from Asheville to Raleigh and formed a partnership with Mr. 
Samuel F. Phillips, under the firm name of Phillips & Merrimon. 

Subsequently, Mr. Phillips having been appointed Solicitor-General of the 
United States, he became associated with Mr. Thomas C. Fuller and Mr. 
Samuel A. Ashe, under the style of Merrimon, Fuller & Ashe. Later Mr. 
Ashe went into journalism, and the firm became Merrimon & Fuller. 

In  1872 Judge MERRIMOX was the Democratic candidate for Governor and 
made a laborious and brilliant canvass of the State, but by a narrow .ma- 
jority failed of a n  election. In the winter of 1872-78 he was elected United 
States Senator by the General Assembly, and his service for six years in the 
Senate was honorable to himself, to his party, his State and the country. 
His term a.s Senator expired 4 March, 1879, and thereupon he returned to his 
law practice in  Ra,leigh. 



In  1883, upon the resignation of THOMAS RUI'EIK, Associate Justice of the 
Supreme Court, Judge MERRINON was appointed by Governor Jarvis to fill 
that vacancy, which appointment was ratified by the people a t  the next 
election. This position he held until the death of Chief Justice SMITH 1 4  
November, 1889, when he was appointed by Governor Fowle to be Chief 
Justice of the Supreme Court, and having subsequently been elected by the 
people, he held that  position until his death. on 1 4  November, 1892. As 
Associate, and as Chief Justice of the Supreme Court, Judge MCRRIMOS dis- 
played, in an eminent degree, the qualities that had always characterized 
his life and had brought him eminence in his profession and in the Senate. 
His mind was honestly logical, and went to its legitimate conclusion in every 
case without regard to any preconceived opinion. His style was strong, 
sometimes rugged, always interesting. His name will live among those of 
the great lawyers who adorn the annals of North Carolina jurisprudence 

Thus honored in life, with the revermce of all the people of his native 
State, a t  his home in Raleigh, surrounded by wife, children and friends, 
peacefully passed away one of the most useful and honored men of North 
Carolina: therefore, be it  

I l e s o l ~ e d ,  That in the death of Chief Justice MLIIRIM~U the Bar has lost 
one of its bightest ornaments, and the State one of its truest citizens. 

Resolved, That the Attorney-General present this memorial and these reso- 
lutions to the Supreme Court, with a request that the same may be spread 
upon the minutes and published in the Reports. 

Resolzed .  That the secretary of this meeting transmit a copy of these 
proceedings to the family of the deceased. 

X r .  Chuirnm?~:-It may not be inappropriate that, as  one of the few liv- 
ing members of the Raleigh Bar resident here when Judge MP:KKIMOX came 
from his native mountains, twenty-five years ago, to dwell among us, I 
should second the resolutions of the committee, and briefly give my im- 
pressions of him, who, for all this intervening time, and f o r  some years 
before, has filled so large a place in the public eye. 

My acquaintance with him dates back to 1863, when, as  Private Secretary to 
our great war Governor, my attention was attracted to a correspondence be- 
tween the Executive Department and Mr. MERRI~IOX, the solicitor of the moun- 
ta iqcircui t .  In Madison, and some of the adjacent counties of that district, 
there was a condition of lawlessness and bloodshed, growing out of the war- 
the prosecution of which was violently opposed by many whose homes were in 
the mountain fastnesses-that required great courage and firmness, as  well as 
prudence and ability, in  those charged with the duty of upholding the lam. 
Both judges and solicitors performed the functions of their office with full 
knowldege that  their lives were in danger while so doing. I mTas much im- 
pressed with the firm determination expressed in the letters of the solicitor 
to  ferret out the offenders and punish the ringleaders, be the consecjuencas 
to him what they might, and with a like determination, expressed in t11-r 
replies of th'e Governor, to support him in the execution of his resolve with 
all the power of his office, and, on both sides, there was a suggestion, too, 
to temper justice with mercy, as far as it  might be consistent with the peace 
and dignity of the State to do so. One could not but feel that the best in- 
terests of our commonwealtll were safe in the hands of those young but wise 
and prudent statesmen. Soon after Chis correspondence, and after order had 
been in a measure restored in the more turbulent counties of the West, 



Solicitor MERRIM~N had occasion to visit Raleigh, and the impression made 
upon me by his official letters was heightened by his presence, when I then 
met him for the first time. In  the prime of young manhood, he was as fine 
a specimen of physical and mental vigor as one could wish to see. Indeed, 
then, and for several years thereafter, the energy apparent in his walk ancl 
every movement was as  conspicuous as in any man I have ever linow-n, and 
his countenance and conversation indicated alike intellectual activlt:-. 

My next acquaintenance with our friend was when he came to hold the 
courts of this district, or circuit. as it was then called, in the fall of 1866, 
as Superior Court Judge. He  came a stranger to the Bar and people of Wake, 
but he left us, a t  the end of the term, with the unstinted admiration of al!. 
He  had many and important cases to try-among them an indictment for 
murder against two young men (brothers) of good social position, and nelrly 
related to the then Attorney-General-and ably and  ell did he try them all 
that  were not continued for good cause. Punctual a t  the hour appointed 
for opening the court, and requiring like punctuality from attorneys, clients, 
court officers, jurors, and witnesses; punctilious in the observance of such 
formality in the proceedings of the court in the trial of causes as seemed 
calculated to make the administration of the law impressive; thoroughly ac- 
quainted wiht the rules of evidence, and prompt in deciding what was ooml~e- 
tent and what inadmissible; clear in his rulings, fair in stating all exccp- 
tions, and eminently just in his judgments, he administered the law with the , 

courtesy, promptness, impartiality, fairness and ability that marked the 
model judge. I doubt whether in the history of our Superior Court Bench 
for the century past, the State can boast of a judge who possessed more, 
or to a greater degree, the varied qualities required to make 'the typical nisi 
prius judge than AT-GITSTCS b. MERRIMON. I t  has occurred to me, as a nlstter 
for lasting regret, that  owing to the conflict of military rule with the civil 
law, as  he saw it to be his duty to administer the law. he was coml~elled to 
leave the Bench before he had the opportunity to hold one or more courts 
in every county in the State. An earlier and fuller revival of the old-time 
respect for tAe law and its administration, that  had become in a measure 
impaired by the war, would have been the result. 

I need not speak of the events of Judge MERRIMON'S life since he removed 
to Raleigh, soon after his retirement from the Superior Court Bench; of his 
triumphs a t  the Bar in our State and Federal Courts, won fairly and by ca1.e- 
ful preparation in his many important causes; of his never failing courtesy 
to his brethren and the Court; of the candor and sincerity with which hc 
dealt with both the law and the facts in his practice; of his service to the 
State and the country by his able discussion on the hustings of the great . 
questions of constitutional government and political economy, whereby he 
stlove to educate the people to a fuller appreciation of their blessings as 
American citizens; of his instructive addresses before our schools and col- 
leges on the subject of education, in  which he felt such great and patriotic 
interest-the greater, because he had not enjoyed its full advantages him- 
self in early life; of the honor he reflected upon the State by his industry, 
ability and faithfulness in  the United States Senate during his term of 
service in that great arena; of the eminent qualities he displayed as an As- 
sociate Justice, and as  the Chief Justice of our Supreme Court; of the great 
value of his precept and example to this community, and to our people else- 
where; of hid fine social qualities and the refinement and instructiveness of 
his conversation, the natural result .of a wide and varied observation and 
experience and a very retentive memory; of his detestation of what was 
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wrong and his reverence for the right and for our holy religion, in which he 
recognized the source of all that was best in humanity. Of these things 
the report of the committee makes record, and they are known to us all. 
Such a life and character as  his are well epitomized in those oft-quoted lines 
of the master poet of our language: 

"His life was gentle, and the elements 
So mixed in him, that nature might stand up 
,4nd say to all the world, 'this was a man. '" 

To me, personally, he was ever courteous and kind, whether he was on the 
Bench and I pleading before him, or when a t  the Bar me strove together or 
on opposing sides for the verdict of juries or favorable rulings from the 
court;  and in private life, a s  we met almost daily as neighbors, his manner 
was ever friendly, I might say, af fect ronate.  I value the thought of this  
now, and will always value it-because a t  one time I feared a n  interruption 
of our friendly intercourse. When h e  was a candidate for re-election to the 
United States Senate, I thought i t  a duty I owed to party discipline and to 
his opponent, who had been a benefactor as  well a s  friend to me, to oppose 
his election to the best of my ability, through the press and otherwise; but 
after the contest was over and he defeated, to my gratification his manner 
toward me was as cordial as ever. He recognized my motive and bore not the 
slightest malice. His friendship for me seemed not to have suffered any 
diminution, while my regard for him was increased by witnessing such evi- 
dence of his magnanimity; and so it continued to the end. 

Would that  it were in my power to furnish a flower more worthy the gar- 
land we wear today in memory of our friend and brother-now forever 
enshrined as  one of North Carolina's most patriotic and distinguished dead. 

RERIARICS OF M R .  JT-STICE CLAKIC. 

X r .  Chai?.man:-It was said by one of old that the "friendship of a good 
man is a gift from the gods." For years I had known Judge MKYRIXOS a t  
the Bar, and later as a judge of this Court. But for the last three years i t  
was my fortune to know him most intimately. Side by side a t  the hearing of 
causes and in the consultation chamber, and, as our homes lay in the same 
direction, almost daily in our walks to and from this place, I came to know 
him well. Not in the language of eulogy and admiration, but in the sober 
words of t ruth and justice, he was one of the best and truest and noblest 
men I have ever known. He bore malice to none. Of injuries to himself 
he retained no recollections. To those who knew him well there was a 
singular lovableness in the simplicity of his character. He was broxl and 
catholic in his views of men and things, At all times he possessed the 
courage of his convictions, and more than once or twice with him "the path 
of duty proved the way to glory." 

He loved his fellow-men. He was essentially a man of the people. He 
earnestly desired their best good. Instinctively the masses understood him. 
Few men have ever lived in this State who have so completely commanded 
their respect and their entire confidence. And none have more deserved it. 
"To the last he kept the whiteness of his soul, and so men mourn over him." 
He first saw the light in Transyylvania, in the midst of that glorious land 
of peak and valley, 

"Where the great heart of nature 
Beats strong amid her hills." 
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There, a s  Burns said of the Poetic Genius of Scotland, the guardian Fate  
of his native State "Found him at  the plow and threw her inspiring mantle 
over him." From that moment to the scene which mas his latest, he was 
always found in the path of duty and of honor. From the hour he entered 
public life his State heaped her honors upon him, refraining ngt from the 
very highest and rarest in her gift, nor until, with the slow moving feet of 
those who bear the dead, and with the voice of them that  wept, from this 
chamber where they lay in state, the mortal remains of the seventh Chief 
Justice of this Court were borne in honor to their last resting-place. Though 
not an  old man, barely turned of three score, he has departed full of honors, 
while the friends who began the march of life with him have been scattered 
like leaves in wintry weather. 

North Carolina has long since made up her verdict upon the character 
and services of this, her son. KO blemish in the course of a long and splendid 
public career ever attached to his name. 

I n  the Senate of the United States hk so bore himself that none could 
doubt that  he had no other end in view than to serve the best interests of 
his State and country. After he had retired from the Senate, one Governor, 
with universal public applause, placed him on this Court, and another gave 
him its chief place. Both appointments were unanimously indorsed by the 
conventions of the Democratic party, to which he belonged, and were rati- 
fied by overwhelming majorities a t  the polls. 

The report of the committee has so completely outlined the leading events 
of his career that  it would be repetition to refer to them, nor shall I allude 
to that  record of his industry and talents which is to be found in  twenty-two 
volumes of the Reports of this Court. 

We cannot but be struck with the rapid changes which have succeeded one 
another on the Bench where he sat. In the last quarter of a century there 
has been a vacancy, on an  average, every year and a half. In the last thres 
years, three of its five members have been removed by d e a t h - S ~ T H ,  MERRI- 
XOK, DATIS. In  some respects the public lives of all three bore a resem- 
blance. Each of the three, before coming upon this Bench, had represented 
his State in the National Councils a t  Washington, and each had come from 
that  ordeal with fame untarnished and without so much as  the smell of fire 
on his garments. With Judge DAVIS his relations had been especially close. 
Together for years a t  Washington, where one sat in the Senate, u-hile the 
other was in  the House, they were later reunited.on the Bench of this Court, 
where they sat side by side for many years, and almost together they went 
down into the tomb. "Lovely and pleasant in their lives, in death they were 
not divided." 

A few weeks since some 01 us have stood with the Chief Justice amid the 
thronging crowd when, upon the lonely hillside amid the sighing pines, the 
body of Judge DAVIS. his friend and ours, was laid to rest, And now, he 
too, has passed beyond our gaze. Thus we are again brought face to face 
with the great Mystery. They whom so lately we met in these walls, and 
with whom we talked as man to man, will return no more. In which of 
yon wheeling worlds now move those deathless souls, those inextinguishable 
spirits which yesterday knew as little of the future as ourselves, but which 
now in wider intelligence survey the vast orbit of creation. Or is it in some 
more distant world far removed from mortal sight, that  they await the final 
trump of the resurrection? In vain, we ask these questions-but again and 
again as the portal swings wide open and with never-ceasing tramp, brother 
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after brother passes down and out into the illimitable beyond, humanity asks 
the ever-repeated, never-answered question-whither? 

"We know not where His islands lift 
Their fronded palms in air- 

We only know, we cannot drift 
Beyond His love and care." 

Beyond reproach and above suspicion, they were both a n  honor to their 
profession, which, foremost a t  all times in contests for civil liberty, can in 
reply to i ts  calumniators always point with pride to such as they, in  full 
rebuke to those who would assail the high standard of its integrity. If pure- 
hearted, honest men a re  "the noblest work of God," North Carolina has had 
no nobler sons. We believe them now 

"Something far advanced in State." 

They went not hence suddenly and without warning. Life's duty done, 
t h e i r  life-work crowned, laying aside the troubles and sorrows which infest 
this pitiful life of ours while the full orb of their being was slowly sinking 
to i ts  setting, calmly under the lengthening shadows of the sunset, their 
spirics lingered by the shore; but 

"When the gorgeous sun illumed the eastern skies 
They passed through glory's morning gate 
And walked in paradise." 

The poet of paganism who lives amid the blaze of the now expiring nine- 
teenth century, tells us- 

"Pale beyond porch and portal, 
Crowned with calm leaves, she stands 

Who gathers all things mortal 
In cold immortal hands." 

But death is not immortal. There was a time when it  was not, and hence 
there must come a day when it shall surely cease to be. Yet, were it true 
that  there is no future for the soul, there would still be an immortality for 
the good d,eeds whose influence, perpetuated by one generation acting upon 
the next, shall live in  ever widening circles as  "the great world spins forever . 
down the ever ringing grooves of change." Our brethren are  not dead to us. 
For us they still live, move and breathe in the example and the influence 
of noble lives, and these things can never die. 

"Were a star quenched on high 
For  ages would its light, 

Still traveling downward from the sky, 
Bless our mortal sight: 

"So when a good man dies, 
For  years beyond our ken, 

The light he leaves behind him lies 
Upon the paths of men." 

''W 
As I repeat these lines, Mr. Chairman, I know that there comes back to 

you those well remembered words of Tacitus, in speaking of one who in his 
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day also deserved to be remembered well of his countrymen. Said he in the 
sonorous tongue of old Rome: 

"Quidquid ex eo amavzmus, quzdquzcl admirati  s ~ ~ n u s ,  manet, mansurztmque 
est i n  eternztate temporum et fama reruw~"- 

"Whatsoever of him we have loved, whatsoever of him we have admired, 
remains and will remain in  the eternity of time, and in the fame of his 
deeds." 

Judge MERRIMOR' was long an anxious and earnest seeker after the eternal 
truth. It  was a subject on which he loved to discourse. Of him it  might 
have been said in  those enduring lines: 

"I pray thee, then, he said, 
Write me as  one that loves his fellow-men-. 
The angel wrote and vanished. The next night 
It  came again with a great awakening light, 
And showed the names whom love of God had blessed, 
And lo! his name led all the rest." 

In his last illness the longing of his heart was gratified, and he found 
that peace which passeth all understanding. The s tar  of his life went not 
down behind the darkened west, but it  set like the morning star, which melts 
in the brightness of the coming day. 

These are not idle ceremonies. The lives of good men are not lived in 
vain. A State does well to  arouse the emulation of the rising generation 
by the example of those who have served the people faithfully and well. 
Rome and Greece filled their temples and porticos with busts and paintings 
of their illustrious dead. We can at  least place before the living the simple 
but truthful story of those who, in  the hours of danger and threatened 
disaster, by their eloquence and their moral courage, upheld the wavering 
cause of civil liberty, and who, spurning every temptation, found their re. 
ward in  the gratitude of an admiring people, and reached the highest honors 
of the republic. 

Here below our deceased friend is henceforth only a recollection, and if, 
unlike wealthier commonwealths, we cannot turn his features into living 
bronze or monumental marble, let his memory and the memory of such as  
he be copied in the lives and deeds of those who shall come after us. Then 
when hereafter shall come days of danger and disaster, then when shall 
come, as  some they must, days of evil, there shall be still men like unto him 
in the land, and our people shall not need to cry out in vain and hopeless 
agony, as so many nations have done, "Oh! for the touch of a vanished hand, 
and the sound of a voice that is still." 

Remarks were also made by Mr. George H. Snow and Mr. F. H. Busbee. 



APPENDIX B 

IN MEMORY OF JOSEPH'J. DAVIS, ASSOCIATE JUSTICE 

Attorney-General DAVIDSON said: 
May i t  please your Honors:-I present the resolutions adopted yesterday 

a t  a meeting of the Bar of North Carolina, in  respect to  the memory of 
JOSEPH J. DAVIS, late a n  Associate Justice of this Court. These resolves, 
eloquent by reason of their simple and earnest words, are peculiarly ap- 
propriate to  the character of the person to whom they refer; they disclose 
the outlines of a life unusually full of virtuous actions, and the record of 
a professional career which will long remain a source of pride to the Bar 
of North Carolina. Even were the annals of the State and Republic silent, 
there remain among the people who knew him so many evidences of Judge 
DAVIS' exalted character as a private citizen and public servant, that his 
fame would be projected by tradition far into the future. Happily for his 
memory, and for us, and for those who shall come after us, the record is  com- 
plete; in  church and State, on the Bench and in the legislative halls, in the 
great movements of the people, and in the quieter but more important rela- 
tions of civic and domestic life, his life is  written and his memory will be 
preserved. 

I move, your Honors, that these proceedings be entered upon the records 
of this Court. 

Chief Justice SHEPHERD, speaking on behalf of the members of the Court 
said: We unite with the members of the Bar in  the expression of their sor- 
row a t  the loss of our late associate. For  a long period he was prominently 
before the people of North Carolina, and in every public station he was called 
upon to fill, he came up to the full measure of his duty. He served his State 
with constant faithfulness in  war and i n  peace. He was a soldier who never 
faltered; a statesman who never bent; a judge who never compromised. He 
was a man beloved by all; a Christian who never wavered in his faith; and 
he  was always a modest, unobtrusive gentleman. In  times of prosperity 
he never boasted; in  times of adversity he stood "four-square to all the 
winds that blew." 

His  services on this Bench are known and appreciated. He was a n  up- 
right judge with a keen sense of justice and an impartial mind. His views 
upon any question always had great weight in  the consultations of the 
Court, and his  opinions appearing in our Reports are clear, concise and 
logical. Those of us  who were associated with him here mourn his death 
with feelings of peculiar sadness. 

The proceedings of the Bar will be duly entered upon the records of this 
Court, and will be properly reported by the Attorney-General. 

A meeting of the Bar was held in the Supreme Court room on the after- 
noon of Thursday, 27 October, 1892, to take suitable steps in  honor of the 
memory of the late Honorable JOSEPH J. DAYIS, Associate Justice of the 
Supreme Court. 

On motion, Justice A r m ~  was called to the chair, and Thomas S. Kenan 
appointed Secretary. 
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On motion of Judge Fuller, a committee of five was appointed to prepare 
a suitable memorial sketch of the life and character of the late Judge DAVIS, 
and report ' t o  an adjourned meeting to be held here on Wednesday, 16 
November, 1892, a t  11 o'clock a. m. 

The chair appointed Messrs. Thomas C. Fuller, John Manning, R. H. Bat. 
tle, John W. Graham and J. B. Batchelor to constitute the committee. 

ADJOURNED MEETIXG 

Justice AVERY said: 16 November, 1892. 
Gentlemerz of the Bar:-In calling this meeting to order, I feel constrained, 

before asking for the report of the committee heretofore appointed, to pay 
a short tribute to the memory of our deceased associate. 

JOSEPH J. DAVIS will take rank in the history of the State and nation far 
above the average man who is called to fill even such eminent positions a s  
he occupied. In a life of more than three-score years no man who knew 
him would believe that, in  the most trivial matter, he ever overstepped 
the bounds which his delicate sense of propriety and his high standard 
of honor had fixed for his official conduct. Nearly twenty-six years ago I 
first met him as a member of the House of Representatives from Franklin 
County. Modest and unassuming, as  he was, his presence instantly im- 
pressed me with the idea that he was made in no comm.on mould. When- 
ever and wherever he has spoken as  a public man he has commanded at- 
tention and respect, not only on account of the intrinsic force of his argu- 
ment and the aptness of his diction, but because those who have heard and 
those who have read his utterances have felt that  they were born of firm 
and honest convictions. 

This is not a fitting time or place for entering upon a discussion of his 
political life. I t  is to be regretted that such men as  he should have felt 
bound by the custom that  has recently prevailed in North Carolina to re- 
tire to private life, when a career of the greatest usefulness seemed to be 
marked out for him. The grandest eulogy upon him as a federal representa- 
tive, is  embodied in that  appellation, by which his constituents loved to refer 
to  him, of "Honest Joe Davis." I t  would be a fitting expression and memo- 
rial of the confidence of the masses in him to record this popular designation 
upon his monument. 

As a judge he had clear, well-defined and fixed convictions as to most 
of the important questions that arose in the Court. During his first year 
of service upon the Bench, his best friends and most ardent admirers were 
surprised to find how readily he fell into the habit of crystalizing the law 
in terse and lucid language. 

If in the discharge of his judicial duties he was ever tempted to swerve 
frofn what he believed to be the law, i t  was when he encountered a quick- 
sand, where the letter and spirit of the law failed to conform to his sense . 
of right and justice. If he would have departed a hair's breadth from the 
line prescribed, it  would have been to prevent the triumph of fraud or op- 
pression. No man was ever endowed with a higher sense of right, honor 
and justice. 

His  character as a soldier will be and has been preserved in the archives 
from which the still unwritten history of our achievements as North Caro- 
linians must be learned. No son of the State felt more pride in  our soldiery, 
and none did more to correct the errors of the popular historians of the day. 
But while to meet Justice DAYIS in the social circle and in public life was 
to  honor and to respect him, to know him intimately as friend and associate 
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was to love him. Brave as  a lion in battle, firm as  a rock in the national 
councils, or on the Supreme Bench, to his friend he was a s  gentle, as 
sympathetic and as  tender as a woman, at  his family altar, before his God, 
he was a s  humble as  a little child. 

Among all the gallant and commendable acts of his life, I remember none 
with more profound pleasure and admiration than his manly and correct 
testimony when occasion called for an expression of his views as  to the 
t ruth and efficacy of the Christian religion. Among all of her honored 
sons, the State has never produced a more worthy exemplar, as  public serv- 
ant  and private citizen, than JOSEPH J.  DATIS. 

REPORT O F  COMMITTEE. 

The Committee of the Bar, appointed a t  a meeting held in  the Supreme 
Court room 27 October, 1892, to prepare and present to this adjourned meet- 
ing resolutions commemorative of the life and character of the late Justice 
DAVIS, respectfully report : 

JOSEPH JONATHAN DAVIS, the youngest but one of eleven children of Jona- 
than and Mary Butler Davis, was born in Franklin County, North Caro- 
lina, 13 April, 1828. H e  was reared by worthy and pious parents on a farm, 
until old enough to be sent from home to receive a scholastic education, 
when he was entered as  a pupiI of John B. Bobbitt, a teacher of deserved 
repute at  Louisburg. Finishing the course a t  the Academy there, he was a 
student for one year a t  Wake Forest College, whence he went to  the Uni- 
versity in 1847 to take a partial course and study law under the late Judge 
Battle and Mr. S. F. Phillips, afterwards Solicitor-General of the United 
States. Completing his law studies, and being admitted to the Bar in June, 
1850, he began the practice in Oxford, N. C., but in less than three years re- 
turned to his native county and settled in  Louisburg, where he lived the rest 
of his life. He had not long to wait for business, for his character, habits 
and attainments were such that he soon obtained the confidence and respect 
of the people of his county, and commanded a fine practice, which he ever 
retained while he continued at  the Bar. 

Though earnestly opposed to secession, after the late war began he as- 
sisted in raising a company of soldiers, and was made its Captain, in the 
Forty-seventh Regiment of North Carolina State Troops, and was a most 
gallant soldier in  the campaigns of 1862 and 1863, until the third day of 
July, when he was captured in Pettigrew's famous charge at  Gettysburg. 
Thereafter, and until near the end of hostilities, he was a prisoner of war 
successively at  Fort Delaware and at  Johnson's Island, in Ohio. 

On his return home he resumed the practice of law. In 1866 he was 
elected and served as  a member of the Lower House of our State Legisla- 
ture. In 1874 he was nominated by the Democratic party and elected a 
member of the House of Representatives of the United States Congress, in 
which he served by successive elections for six years with great acceptability 
to the people of his district and State and credit to himself. He was ap- 
pointed a Justice of the Supreme Court by the late Governor Scales, to fill 
the vacancy occasioned by the death of Judge ASHE in February, 1887, and 
in 1888 he was elected to that office by the people. His health began to fail 
a year or two before his death, and during the February Term, 1892, of the 
Court, he was afflicted with a partial stroke of paralysis, from which he never 
entirely rallied. He was taken to the seashore at  Beaufort in June, but 
not regaining his strength, toward the last of July he returned to his home, 
where he quietly passed away on 7 August, 1892. 
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Judge DAWS was twice happily married-in 1852 to Miss Catharine, 
daughter of the late Robert Shaw, of Louisburg, and she having died in  1881, 
to Miss Louisa, daughter of the late Benjamin Kittrell, of Granville, in 1883; 
she survives him. By the former wife he left four children. He was for 
several years a Trustee of the University, and in 1887 it  conferred upon him 
the degree of LL.D. 

He was, from his youth, a moral man, and in the latter part of his life 
he was strictly religious, and a most devout communicant of the Protestant 
Episcopal Church. As a citizen he was public-spirited and patriotic; as  a 
lawyer he was punctiliously cautious and liberal in  his practice, and a t  the 
same time zealous and devoted to the interest of his client, and very suc- 
cessful in his practice; a s  a speaker, whether a t  the Bar, on the hustings, 
or in the legislative halls, his earnestness approached to eloquence, and he 
ever impressed upon his hearers the conviction that he was perfectly sin- 
cere in  all that he uttered; as  a legislator and statesman, he was constant 
in  his intelligent efforts to promote, in every legitimate way, the welfare 
of his constituents, his State and his country; as  a soldier, he was without 
fear and without reproach, and a fatherly kindness marked his conduct to 
those subject to his command; as a judge, he was learned, able, painstaking 
and eminently just; as a neighbor, he was the beneficient friend to all about 
him; as  son, brother, father and husband, he was all that man could be- 
in  a word, in all the relations of life he was true; therefore, 

Resolved ,  That in the death of the Honorable JOSEPH J. DAVIS, the Bar 
and the Bench have lost one of their brightest ornaments, the State one of 
its noblest and most useful citizens, and the con~munity one of the purest 
and best of men. 

Resolved ,  That a copy of this report be presented to the Supreme Court by 
the Attorney-General with the request that  it be spread upon the minutes. 

Resolved ,  That a copy of the same be furnished the family of the deceased 
by the secretary of this meeting. 

Respectfully submitted, 
THOMAS C. FULLER, 
J. B. BATCHELOR, 
JOHN MANNING, 
JOHN W. GRAHAM, 
R. H. BATTLE. 

REMARKS OF JUDGE FULLER. 

4Ir. Chairman:-It is  not my purpose to pronounce a studied panegyric 
upon either the life or public services of the man, to the memory of whose 
virtues we would now pay a becoming tribute of respect. I rise simply to 
express my heartfelt admiration and high appreciation of that manliness 
and true noblity of soul exhibited by the illustrious deceased during the 
many years of our truest intimate friendship. 

Judge DAVIS was a good man in all the relations of life, as  husband, par- 
ent and master he was faithful, kindly affectionate and humane; he was a 
sincere man, always leaning to the side of the weak and friendless, labor- 
ing faithfully and earnestly for everything that tended to elevate the 
character and better the condition of his fellow-men. He instinctively 
scorned a mean action, and the man is  not living or dead whom he ever 
intentionally wronged. Judge DAVIS was also a great man-he was great 
i n  real, solid qualities, in honest purpose, in sagacity, in practical knowledge 
and common sense. He was, therefore, ever powerful in the advocacy of 
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right and truth, and never shrank from the public advocacy of his views, 
whatever might be the effect upon his fortunes. 

In  his public and private life, Judge DAVIS was a conscientious man, and 
he died the Christian's death. His  character for honesty and integrity could 
never be questioned; his public career, though long and eventful, was par- 
ticularly free from anything that was impure or suspicious. 

His  example is one that is, in every particular, worthy of imitation, for 
like the counsellor Joseph of Arimathea, "he was a good man and a just." 

REMARKB O F  MR. R. H. BATTLE. 

Mr. Chairman:-A native of the same county as  our deceased brother, a n  
admiring acquaintance since my boyhood and his young manhood when he 
was a student of the law at  Chapel Hill, and a n  intimate friend since the 
courts were opend to us after the war, I but obey the dictates of a n  affection- 
ate  regard in  submitting a few remarks in  favor of the resolutions of the 
committee. 

Seldom has a community, or a State, to mourn the death of such a man a s  
Judge DAVIS. In  him were combined a s  many virtues, a s  many noble quali- 
ties as  man could well possess. Bold and modest, brave and gentle, candid 
and sincere, generous, charitable i n  deed, word and thought, patriotic, pious 
and pure, he passed through life, attracting and commanding each day he 
lived the admirztion of all who were privileged to know him. His virtues 
were positive virtues, and his influence was a positive influence. His nature 
was too honest for him to witness dishonesty or meanness without de- 
nouncing it. Therefore, he was ever a positive blessing to his profession, 
in  his own and the adjoining counties. A pettifogger could not associate 
with or be comfortable in  the presence of such a man. He would be afraid 
of exposure and stern denunciation. For many years our friend was the 
senior member of the Franklin Bar, and to his juniors he was a brother 
indeed. H e  recognized it  a s  his privilege, as  well as his duty, to settle 
disputes and not to foment them, and his younger brethren have  admired 
his example and followed it. And what his brethren saw the people saw, 
and directly and through them the people of his county have been elevated 
above the plane on which litigants contend in many sections. He was the 
personal friend of nearly every good man in his county. With his kind and 
generous nature he made the troubles of his neighbors his own, and in trying 
to help them he often suffered losses that  proved of great and lasting in- 
convenience to  him. But he bore the burden without complaint. He never 
lost a friend, for whom he was surety, a s  well as  his money. In  the army 
and in prisdn he seemed to care for his comrades more than himself. To 
those of them who were sick or wounded, he was like a loving brother. The 
devotion of his men to Captain DAVIS was intense, and every member of his 
company was his life-long friend, and so with each and all of his comrades 
i n  the service. After they returned home they ever looked to him as their 
leader. In  their business he must advise them, and in their troubles defend 
and protect them, whether with or without fee. In  return it was their 
great desire, and that  of their friends, to promote him to a place of trust 
and honor, and their delight when he was elected to Congress was as  great 
a s  if the honor were conferred on each of them. They knew he would do 
them, himself and his State much credit. That their confidence was not 
misplaced is  matter of history. No district, no State, could boast a member 
with a n  eye more single to the best interests of his constituents and the 
people generally. Those who knew his characteristics were not surprised 
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a t  t h e  industry and zeal with which he performed, all the duties incident 
to the position, and the  fearlessness with which he exposed and denounced 
the wrong in high places. The ability with which he discussed some of the 
economic and political questions which agitated the  country during his three 
years of service was recognized by his associates in  Congress, and some of 
his speeches were widely distributed for the information of the people of this 
and other States. Not even his political opponents could deny that he 
worthily represented the  dignity and true manhood of his State and the 
South in  repelling, on all occasions, the charges or insinuations of those 
who for party ends strove to excite or continue sectional animosity. He 
commanded their respect, while his constituents and others he so nobly de- 
fended were proud of their champion. 

Had he  wished it, Judge DAVIS might have gone on the Superior Court 
Bench soon after he returned from Congress, but he preferred the practice 
of his profession and the society of his family to judicial honors to be en- 
joyed a t  the expense of the pleasures of home for more than half the time; 
and so, for a few years, he filled no public station. This continued until 
the spring of 1887. The late Governor Scales, the late Judge Thomas S. 
Ashe and Judge DAVIS, a noble band of brothers, had been intimate friends 
in  Congress, and on the death of Judge Ashe i n  February, lfi87, Governor 
Scales was delighted that  many leading members of the Bar presented the 
name of Mr. DAVIS for the vacancy on the Supreme Bench, and he promptly 
conferred on him the appointment. This met very general approval, and 
a t  the next State Convention of the Democratic party Justice DAVIS was 
unanimously nominated to be his own successor, and the nomination was 
ratified by the voters of the State a t  the snsuing election. Justice DAVIS came 
on the Bench with many of the highest qualifications for the place-legal 
learning, a thorough acquaintance with the practice of law, a strong mind, 
a n  intuitive sense of justice, a never failing courtesy, the universal confi- 
dence of the people, and a respect from his brethren of the Bar that bor- 
dered on affection. His opinions, to be found in Vols. 96 to  110, inclusive, of 
our Reports, are  clear and sound, and have generally received the indorse- 
ment of a critical profession. In  estimating these opinions, too, it  should 
be remembered that he  suffered from frequent attacks of sickness since he 
came to the Bench, and was often in  his seat and busy a t  hi$ work while 
so weak that  if his sense of duty had not been so strong he would have been 
in bed; and one cannot but wonder that he did so much. 

But after all, and with high appreciation of his services as a statesman 
and a jurist, I like best t o  think of our friend a s  I saw him in his private 
relations with members of his family and his intimate associat'es. He was 
ever instructive and interesting in conversation, and his purity, gentleness, 
candor, sincerity and rare unselfishness drew his intimates to him as  with 
hooks of steel. I had always regarded him as a strictly moral man, but 
until, as  a member of the Bench, he began to spend most of his time in 
Raleigh, I was not aware that he was a very religious and sincerely pious 
man, a devout Christian. To do deeds of charity and mercy was a great 
pleasure to him; and, like the Master he served, there was a large place in 
his heart for little children. I think now, with mournful pleasure-I will be 
pardoned for the personal allusion-of his insisting that I should not omit 
to pay him a visit every Sunday afternoon during the last year or two of 
his service here, and his letting me know that I would be doubly welcome 
when I brought my little daughter with me. I always found that  he had 
been careful beforehand to provide something to please the child, and it 
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was hard to  tell whether he or she derived the most pleasure from the 
. visits. I was so fortunate as  to see much of him in Beaufort, whither he 

had been carried in  the hope of benefit from the sea breezes, for a few days, 
a month before his death; and though his mind was then somewhat en- 
feebled, and his articulation was indistinct, he recurred sometimes to his 
attachment to the church in which he was accustomed t o  worship when in 

, Raleigh, and insisted upon sending to its treasurer what he calculated to  be 
his dues to the end of the current month. Well might the Rector of that  
church, when called to  Louisburg to bury what was mortal of our dead 
friend, depart from his custom to use only the Episcopal service without 
a sermon, and deliver a funeral discourse to the crowded congregation of 

/ his mourning friends, from the text, "Behold an Israelite indeed, in  whom 
is no guile." 

After a very intimate acquaintance with him for so many years, I believe 1 I can say, with perfect sincerity, that,  all in  all, I have never known a bet- 
I ter, nobler man than JOSEPH J. DAVIS. 

"His youth was innocent, his riper age 
Marked with some act of goodness every day; 

And watched by eyes that  loved him, calm and sage 
Faded his last declining years away, 

Cheerful he gave his being up-and went 
To share the holy rest that waits a life well spent." 
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ACTION AGAINST TH,E STATE. 

1. The Board of Agriculture is a department of the State government, 
and a n  action against i t  to recover money alleged to have been 
wrongfully collected by i t  a s  a license -tax cannot be maintained, the 
State not having given its consent to be sued in that  respect. Chem- 
ical Co. v. Board of AgricuZturre, 135. 

2. The objection to the jurisdiction of the court because the action is 
against the State may be made ore tenus a t  any stage in  the pro- 
ceedings when the fact is made apparent. Ibid. 

ACTION TO RE,COVER LAND. 

1. When neither claimant is  seated on the lappage in dispute, and when 
both are  on it, the law adjudges the possession to follow the older 
title. Asbury v. Fair,  251. 

2. Seven years' possession and cultivation of land under a junior grant 
makes title against an older one; and where there was evidence from 
which such possession could be found, it  was error to  hold that  
plaintiff (claiming under the junior grant) could not recover. Ibid. 

3. The Statute of ~ imi ta t ions ;  if i t  began to run  before the commence- 
ment of insanity, or other disability, would not, on that  account, 
cease, and when there was any testimony from which such a state 
of facts could be found, their consideration should not have been 
withdrawn from the jury. Ibid. 

4. Under the law in force, no connection need be shown between the 
successive occupants to establish the presumption of a grant for the 
actual possessio pedis. Ibid. 

5. Insanity is a question for the jury; and even where the testimony a s  
to  the fact, while not directly disputed, was capable of more than one 
construction, it  was not proper to withdraw i t  from the jury. Ibid. 

6. Privity of estate between the plaintiff, and those under whom he 
claims, is not necessary to entitle him to the advantage of their pos- 
session to show title by the Statute of Limitations. Ibid. 

7. Statute of Limitations need not be pleaded specially to  show title. 
Ibid. 

8. Unless the defendants connect themselves with the elder grant, i t  
serves them no purpose, except to take title out of the State, and in 

' this it  is of equal avail to the plaintiff also. Ibid. 

9. I n  a n  action for the recovery of land, the defendants set up a contract 
to convey bona fide improvements, which improvements the arbitra- 
tor, to whom this case was referred by consent, making his award 
the judgment of the court, found to be $75 in excess of the rents and 
a lien on said land: Held, (1) that  a writ of possession was not 
proper until the terms of the agreement were complied with, there 
being a stipulation in  the consent judgment to that effect; (2)  that  
the  $75 excess and costs were a lien upon the land under said judg- 
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ACTION TO RECOVER LAND-Continued. 

ment, and under the stipulations thereof the defendants could hold 
possession until it was discharged. Field v. Moody, 253. 

10. In  an action for the possession of land, it  appeared that in 1867 the 
defendants' ancestor had executed a bond to the ancestor of plaintiffs, 
and in 1868 had made deeds to her absolute upon their face, but 
intended as  security for a debt due by said bond, but he, defendants' 
ancestor, had continued and remained in possession of the lands 
conveyed in said deed till the time of this action, in 1890;  and that 
in  a former action between the parties hereto, to which also the per- 
sonal representatives of both their deceased ancestors were also par- 
ties, pleaded by defendants as  an estoppel, i t  had been adjudged that 
the debt was satisfied and the land discharged of the lien of the trust 
raised by said deed: Held, ( 1 )  that the plaintiffs were barred of 
their recovery; ( 2 )  a re-conveyance of the land or abandonment of 
the claim to the lien was presumed; ( 3 )  the joinder of unnecessary 
parties did not impair the estoppel. Fowler v. Osbosne. 404. 

11. In an action to recover land the purchaser, after the commencement 
of the action, may be substituted as party. T~albert v. Becton. 543. 

12.  The different descriptions of a boundary line should be, if possible, 
reconciled to give effect to the grantor's intent. Rucknel- n. Andw- 
son, 572. 

13. When, in the original survey, a natural object or well known line of 
another tract is called for, such call will control a description of 
courses and distances inconsistent therewith. Ibid. 

14.  When there is a call in a deed "thence with that line to a #take on the 
west bank of the branch," and to reach such "branch," which is well 
known, the "line" must be extended some seventeen or eighteen 
poles: Held. i t  is proper to follow the line so extended to the branch. 
Ibid. 

15. The charge of the court to the jury that the line must be determined 
by following the line to the "branch" was not error, though there 
was some evidence that there was a nearer tributary of this branch. 
What branch was meant was a question for the jury. Ibid. 

16.  The parties were not estopped by a subsequent verbal agreement fix- 
ing the line to such tributary of the branch from disputing such line. 
Ibid. 

ADMINISTRATION, 394. 

1 .  When the complaint alleged a liability of the defendant administratrix 
c. 1. a. for $150 and interest, balance due on a n  annuity devised, and 
another liability for $359.46 due because of her failure to board her 
mother according to the direction of her testator's will: I t  was 
Held, that a demurrer to the jurisdiction was improperly sustained, 
and this, though the court below ruled that the second cause of action 
could not be maintained. Martin v.  Goode, 288. 

2 .  In  an action for the value of the rents and profits of a tract of land, it  
appeared that  the defendant, who was administrator of plaintiff's 
intestate, entered a s  such into the possession of said land, and re- 
ceived the rents and profits to his own use for eleven years. The 

490 
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ADMINISTRATION-Contiwed. 

court charged that  the plaintiffs were entitled to  recover the reason- 
able rental value for the  entire period: Held, no error. SchufZer v. 
Turner, 297. 

3. The defendant was properly allowed a deduction for taxes and improve- 
ments. Ibid. 

4. The defendant, according to his own admission, assuming to act a s  
plaintiff's agent in  the collection and application of the rents, cannot 
plead the Statute of Limitations unless there was a demand and a 
refusal, and then only from the time thereof. Ibid. 

5. This action was properly brought within three years after he gave up 
possession of the land. Ibid. 

6. G. was appointed administrator of D. in  June and died i n  August, 
1883. In  September, 1889, judgment was rendered upon an action 
begun in 1884 against G.'s executors, establishing G.'s liability, a s  
administrator, for misuse of D.'s estate: Held. a n  action begun in 
October, 1889, against G.'s sureties was barred by the Statute of Lim- 
itations. Gill v. Cooper, 311. 

7. The plaintiff might have begun his action immediately after his de- 
mand upon G.'s executors and their refusal in  1884, and the statute 
runs from that  date. Ibid. 

8. I t  is no breach of a n  administrator's bond to refuse to pay a claim 
until the same is  established by judgment. Ibid. 

9. Where i t  appeared that  the defendant executor kept the funds of the 
estate in  a bank needlessly for three years after his  testator's death, 
and during that  time he paid the indebtedness of the estate out of his 
own private funds, though his testator's fund was ample for such 
payment: Held, i t  was negligence, and he cannot be allowed credit 
for such gratuitous payment in  settlement with the legatees. Wood- 
ley v. Holley, 380. .... 

10. A will by which land is devised to C. for life, and after her death it  is 
to be divided among children, does not authorize a sale by the execu- 
tors. EpZey v. Epley, 505. 

11. An administrator d. b. n. cannot be compelled by the creditors of a n  
estate to proceed with a petition to make assets begun by the former 
administrator, deceased. Brittain v. Diclcson, 529. 

AGENCY, 122, 297, 306, 665. 

If a n  agent of a n  insurance company employs a clerk in  the usual busi- 
ness of the company, and permits him also to solicit business, the 
company is  bound by any waiver, by such clerk, of any stipulation i n  
the policy which the agent could have made, notwithstanding a pro- 
vision in the policy that no persons should be deemed its agents 
except those holding i ts  commission as such. Bergeron v. Ins. 
Co., 45. 

Vendor agent of vendee, 53. 

Verification of pleading by agent, 434. 
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AMENDMENT, 291, 432, 729. 

1. In an action by two tenants in common to have the value of lands, re- 
quired in construction of defendant's right of way, assessed, and after 
the action had beeg pending for several years, one of the plaintiffs 

' 

entered a retraxit, and the court allowed the other to amend his 
description of land so as  to embrace his part still the subject of suit:  
Held, no error. flinclair b. R. R., 507. 

2. An order of amendment is  not appealable. Ib id .  

Of record, 269. 

AMERCEMENT. 

A sheriff received an execution 19 August, 1892, entered his return on i t  
5 November, and forwarded it to the court from which it  issued, but 
the clerk of that court did not take it out of the postoffice until the 
next day. The court met on 2 November and adjourned on the 5th, 
but the sheriff was ignorant of the day of adjournment. In amerce- 
ment proceedings after answer filed and the hearing of the cause was 
entered upon, the plaintiff moved to amend his affidavit in  order to  
charge failure to execute and make due return: Held. (1) that  the 
denial of this motion and the discharging of the rule against the 
sheriff was error; ( 2 )  no sufficient excuse was offered for failure to  
return the execution. Turner v. Page, 291. 

APPEAL, 425, 434, 507. 

1 .  The Supreme Court will not consider exceptions arising upon the trial 
of other issues, when one issue, decisive of the appellant's right to  
recover, has been found against him by the jury. Cinsberg w. 
Leach, 15. 

2. I t  is not necessary that a party to a n  action who desires to examine the 
adverse party before the trial, under sections 580 and 581 of The Code, 
shall first obtain leave from the court to make such examination. 
The words of the statute, "unless for good cause shown the judge 
shall order otherwise," apply only to the length of the time of notice, 
less than five days. An appeal from a n  order of the court, before 
which such an examination is  being made, directing the examination 
to proceed, is  premature. Vann  v. Lawrence, 32. 

3. Exceptions to the refusal of the court to grant a prayer for instruc- 
tions, or in  granting a prayer, or to instructions generally, cannot be 
taken for the first time in the Supreme Court; properly, they should 
be made on a motion for a new trial, but it is sufficient if they are  as- 
signed i n  the statement of the case on appeal. Lee v. Williams, 200. 

4. Appeal from a n  order making parties cannot be allowed to other par- 
ties who do not show that  some substantial right of their own is 
thereby affected. E m r y  v. Parker, 261. 

5. I t  is  the settled practice that  pending a n  appeal to the Supreme Court 
a motion for a new trial upon newly discovered testimony must be 
made in that  Court; and before the Act of 1887, chapter 192, con- 
cerning appeals, such motion must have been made in the Supreme 
Court, even after final decree therein. Black v. Black, 300. 
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6. The Act of 1887, chapter 192, providing that  The Code, title 13, chapter 
10, must not be construed t o  vacate the judgment appealed from, that  
i ts  lien should remain the same until reversed or modified, notwith- 
standing any undertaking, and upon its affirmation, execution should 
issue from the Superior Court, modifies the practice so that  now after 
appeal and final decree in  the Supreme Court, a motion for a new 
trial upon newly discovered testimony should be made in the Supe- 
rior, Court. Pending the appeal, the practice remains as  it  was 
before the act. Ibid. 

7. When the report of a referee was filed and returned a t  the November 
term, 1891, of court, and a t  the May term, 1892, the court refused to 
recommit upon motion and exception made a t  that  term: Held, such 
ruling was not reviewable in  the Supreme Court. Johnson v. Lof- 
tin, 319. 

8. The writ of certiorari will be granted, directing the trial judge to 
amend a case on appeal settled by him, when the affidavit upon which 
the application is based shows merits and negatives laches. Broad- 
well v. Ray, 457. 

9. Appeal does not lie from a refusal to dismiss an action, nor from a n  
order adjudging that defendants have been duly served with process, 
and are  properly before the court. Luttrell v. Martin, 528. 

10. If the affidavit for an appeal in fwma pauperis fails to allege that it  is  
taken in good faith, the appeal will be dismissed. S. v. Shoulders, 637. 

11. This Court will not consider objections to the judge's charge unless 
upon exception properly made and set out i n  the case on appeal. 
S. v. McKinney, 683. 

12. When, pending a n  appeal of a prisoner who has been convicted of a 
capital felony, he makes his escape, the Supreme Court has power i n  
i ts  discretion to dismiss the appeal, or hear or continue it. S. v. 
Anderson, 689. 

13. When there is no case on appeal, and no error on the face of the re& 
ord in  a criminal proceeding, the judgment will be affirmed. 8. v. 
Carpenter, 706. 

i 4 .  A general exception or "broadside challenge" to the charge of the court 
is  ineffectual. S. v. Frixell, 722. 

15. As a matter of practice, the Supreme Court will not hereafter send 
down a certiorari to supply defects in  the record, unless sufficient 
excuse therefore is  made to appear, but will, on motion of the 
Attorney-General or adverse party, dismiss the appeal. Ibid. 

Upon motion to correct judgment, 269. 

ARREST AND BAIL. 

1.  Insolvency of the principal is no defense to an action against the bail; 
nor can a sheriff, when sued a s  bail, show in mitigation of damages 
such insolvency. Winborne v. Mitchell. 13. 

2. A sheriff having permitted one arrested by him upon mesne process in  
a civil action, to go into a n  adjoining room, from which he escaped, 
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ARREST AND BAIL-Continued. 

was guilty of a n  escape and subjected himself to  the liability as bail. 
The Code, sections 299, 313. Ibid. 

3. Proceedings against bail, in  civil actions, are barred, unless commenced 
within three years after judgment against the principal, notwith- 
standing the principal may have left the State in  the meanwhile. 
Navigation 00. v. Williams, 35. 

Order for arrest may be granted in action for seduction, 215. 

1 .  The words "assault and strike" in  a warrant are  sufficient to charge a 
simple assault, and such a warrant will support a plea of former 
acquittal. S. v. Price, 703. 

2. I t  is not necessary that  a warrant for assault should charge that  it was 
issued upon a sworn complaint. Ibid. 

3. An instruction to the jury i n  a n  indictment for assult that  if J. M. P., 
one of the defendants, started toward A., the prosecutor, with a nail- 
puller in  his hand, and A. saw him, and was thereby put in  fear, then 
J. M. P. is guilty, is error, there being evidence that  J. M. P. did not 
attempt to take any part in the fight. Ibid. 

ASSIGNMENT, 615. 

1. The assignee of a chattel mortgage acquires a n  interest in  the debt 
secured and the property pledged, which will be protected in  courts 
of law, as  well as  in  courts of equity; such assignment may be either 
with or without seal; i t  need not be registered, and may be proved 
a s  any other indorsement. Hodges v. Wilkinson, 56. 

2. Upon the trial of a n  action involving the boma fides of a n  assignment 
for the benefit of creditors, i t  was in  evidence that, a t  the request of 
the assignor, one of his creditors postponed taking judgment before 
a justice of the peace until a n  hour of the  day later than that  named 
for the return of the summons, the debtor alleging that he was mak- 
ing arrangements to borrow the money, but before the expiration of 
the extended time the debtor made an assignment, preferring other 
creditors: Held, that  a n  instruction to the jury that the circum- 
stance was a strong badge of fraud was not warranted under the Act 
of 1796 (The Code, section 413) .  Bonner v. Hodges, 66. 

3. The reservation of exemptions allowed by law in a deed of assignment 
is no evidence of a fraudulent intent. Barber v. Buffaloe, 206. 

4. Eunploying a n  attorney who resides a t  some distance, and in another 
county, to draw the deed of assignment and make a provision therein 
authorizing public or private sale for cash, are not circumstances of 
fraud. Ibid. 

5. In a n  action by the'assignee, under a deed of assignment, for the pos- 
session of certain articles conveyed and described therein, in  the 
possession of a constable under execution, i t  appeared that the as- 
signment, which preferred one creditor, was made after summons 
served and promise made to pay some of the debts on a day certain, 
and immediately after such service and promise the assignee sent 
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some distance to another county and procured a n  attorney to write 
the assignment in great haste, and in the night, and the same was in  
like manner recorded: Held, (1)  that these circumstances are not 
inconsistent with an honest intent; ( 2 )  that such haste and secrecy 
might well have been in the interest of the preferred creditor; (3 )  
that,  i t  appearing further by the assignor's testimony that  his intent 
was not fraudulent, the court erred in  not giving the instruction 
asked, "that there was no sufficient evidence to go to the jury that  
the plaintiff was not the owner of the property described in the com- 
plaint." Ibid. 

6. In a n  action brought to charge a trustee in  a n  assignment with certain 
disbursements thereunder, i t  appeared that, pursuant to a n  agree- 
ment with one of the assignors, and on the day preceding the execu- 
tion of the assignment, the assignee made a deed to both the assign- 
ors instead of to one as  agreed, and took a mortgage to secure the 
unpaid purchase money, $2,500, evidenced by notes, which showed 
they had been altered from $2,250, because, as  was explained, the 
cash payment agreed upon was not paid, or only $25.00 of it. The 
jury found that  the assignment was made with fraudulent intent on 
the part of the grantors: Held, (1 )  that upon these facts the referee 
could have properly found that the assignee was not charged with 
notice of such intent, and such finding cannot be set aside a s  a mat- 
ter  of law; ( 2 )  that the acceptance of such trust, wherein was con- 
veyed the assignor's stock of goods and was secured a s  a first pre- 
ferred debt the purchase money previously secured by said mortgage, 
was not a waiver of his rights under the mortgage; (3 )  that  the mort- 
gagee and trustee should not be charged with a greater value of the 
land than was found by the referee to be fair. Rouse v. Bowers, 360. 

ATTORNEY AND CLIENT. 

1. I t  is t h e  duty of the court to stop counsel in  comments which are  not 
warranted by the evidence. Houser v. Beam, 501. 

2. The matter of, controlling comments of counsel in  their speeches is 
ordinarily left to the sound discretion of the trial judge; and where 
there was evidence making the character of witnesses consistent with 
opprobrious epithets applied by counsel, there was no ground of com- 
plaint. Cawfield v. R. R., 597. 

Verification of pleading by attorney, 434. 

Comment of counsel, 525. 

BALLOTS. 

Devices on, 124. 

BARN BURNING. 

1. Upon the  trial of a n  indictment for burning a barn, it  was not error to  
permit the State to  show that  the defendant had made threats, pre- 
vious to the burning, that  he would do some injury to the son of the 
prosecutor. S. v. Rhodes, 647. 

34-111 495 
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BARN BURNINGContinued. 

2. Evidence of facts, which in themselves are slight, should, in  cases 
where the State relies upon circumstantial testimony, be admitted if 
they, with other facts proved, bear upon the crime charged. Ibid. 

3. Upon the trial of an indictment for burning a barn, there was evidence 
of threats by defendant to do injury to the property of the prosecutor; 
that  on the night of the burning some one was seen going from the 
direction of the barn toward the home of the defendant, and that  a 
short while before he had been heard to  inquire about a direct way 
from his house to the vicinity of the building burned, but there was 
no evidence to connect him with the crime: Held, that there was 
not evidence sufficient to go to the jury. Zbid. 

BETTERMENTS. 

1. The remedy for betterments provided by The Code, section 473, et seq., 
is  confined to those cases where those who set up such claim are in  
possession under color of title, believed by them to be good, and to 
such persons as  claim under them. Bryan v. AZexancLer, 142. 

2. Where, in a former action between the same parties, a n  issue was 
joined, involving the question of the claim of defendants under color 
of title, and it  was determined adversely to defendants: Held, that  
such adjudication was conclusive upon a petition for betterments, 
the matter being res judicata. Ibid. 

BILL OF PARTICULARS, 693. 

BILLS, BONDS AND PROMISSORY NOTES. 

1. A draft, with a bill of lading attached, with the endorsements thereon, 
having been introduced without objection, it  was error to exclude evi- 
dence that they came to the collecting bank i n  the usual course of 
business, unless the letter to the bank, containing them, was proved 
to be in  the handwriting of the then owners. Banking Go. v. R. R., 
122. 

2. Where a bank receives, in  the usual course of business, a draft for 
collection, its possession is  prima facie evidence that the person for 
whom the bank received i t  is  the owner, the bank being a trustee or 
agent in that respect. Ibid. 

3. A note executed by a married woman in South Carolina, valid under 
the laws there, is valid here if for a sufficient consideration, though 
it  be secured by a valid mortgage executed to convey lands in this 
State, but in such case there can be no judgment for foreclosure; she 
holds the land free from every lien on account of the mortgage. 
Wood v. Wheeler, 231. 

4. As the plaintiffs by this suit upon the note elect not to accept her pro- 
posed surrender of the land and the annulment of the  contract, no 
account for the rents and profits and for the purchase money paid for 
the land is  necessary. As f a r  as  appears now, the plaintiffs have a 
right to a judgment on the note, a i d  the defendant feme covert has 
a right to keep the land. Ibid. 
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BILLS, BONDS AND PROMISSORY NOTES-Conti~zued, 

5. The conveyance to her by deed executed i n  South Carolina of the land 
is a sufficient consideration to support the note. Ibid. 

6. A negotiable note, payable a t  the Durham Fence Factory, or the ofice 
of W. W. $ Co., does not, upon its face, show a circumstance calcu- 
lated to  excite suspicion of a purchaser for value before it  was due, 
even though he knew of no such fence factory in  operation there, the 
other place of payment being well known, and such purchaser was not 
bound by the equities between the original parties. Farthing v. 
Dark, 243. 

7. I n  the former decision of this case (109 N. C., 291),  this Court was not 
advertent to the fact that there was an alternative description of the 
place of payment in  the note, and was not warranted in  the assump- 
tion that  the plaintiff knew the place named in the note had no ex- 
istence. Ibid. 

8. The fact that  the negotiator of the note was a stranger, and sold it  and 
others for considerably less than their face value, and the other cirh 
cumstances relied upon by the defendant, were not so suspicious as 
to  put the onus of further inquiry upon the purchaser. Ibid. 

9. A stipulation in  a promissory note "that in  case this note is collected 
by legal process the usual collection fee shall be due and payable," is 
not consistent with public policy, and is therefore not enforcible in  
our courts. l'insley v. Hoskins, 340. 

10. When no time is specified for the payment of a bond it  is due a t  its 
execution, and the Statute of Limitations begins to run a t  once. 
Ervin v. Brooks, 358. 

11. The fact that i t  was made payable to the husband when it  ought to 
have been to the wife, does not arrest the running of the statute; he 
was her trustee and not under disability. Ibid. 

12. His assignment of the note to her could not arrest the running of the 
statute; it  had begun to run before assignment. Ibid. 

13. The maker of a promissory note, or other similar instrument, if sued 
by the  payee, may show a s  between them a collateral agreement put- 
ting the  payment upon a contingency, and i t  is competent also for a 
defendant sued a s  acceptor of such instrument to show in defense 
the conditions of his acceptance. Penniman v. Alexander, 427. 

14. J. executed his promissory note to M., who, for value and before matu- 
rity, endorsed it, for his own benefit, to  a bank of which he  was pr6si- 
dent, and, together with the cashier, constituted the discount com- 
mittee, and a s  such committee, M. participated in  discounting the 
note: Held, that  the bank took the note subject to all the equities by 
which M. was bound, the presumption being that  his knowledge was 
the  knowledge of the bank. (Bank v. Burywyn, 110 N. C., 267, dis- 
tinguished.) LeDuc v. Moore, 516. 

BOND, ADMINISTRATOR'S. 

I t  is no breach of a n  administrator's bond to refuse to pay a claim until 
the same is established by judgment. Gill v. Cooper, 311. 
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BURDEYN OF PROOF, 87, 597. 

1. While the burden of proving a waiver of conditions in  a contract of 
insurance is upon the insured, it  is sufficient if he do so by a pre- 
ponderance of testimony. Bergeron v. Ins. Co., 45. 

2. In an action by a commission merchant doing business in  Glasgow, 
Scotland, against a consignor in  North Carolina for balances alleged 
to be due upon advancements made upon consignments of lumber, the 
defendant denied the indebtedness, and further alleged that  by the 
plaintiff's negligence and want of diligence the lumber was sold 
for less than i ts  market value: Held, (1) the burden of prov- 
ing the price for which the lumber was sold was on the plaintiff; 
(2) that while a factor is bound to act with utmost good faith, and 
exercise reasonable diligence and skill in  the discharge of his duties 
to his consignor, the burden of showing that  there was a lack of 
such skill and diligence and good faith was on the defendants, there 
being no circumstances in  the case which raised a presumption of 
negligence. Govan v. Gushing, 458. 

3. In  a n  action for damages to  a dam, shown t o  have been done by de- 
fendant's floating logs in  a n  unnavigable river, there was conflict- 
ing evidence as  to whether it  was a floatable stream: Held, that  
the burden of showing i ts  character a s  such was an the defendant. 
Gwl tney  v.  Timber Co., 547. 

4. Where killing with a deadly weapon is shown, the law presumes 
malice, and the burden of showing matter of excuse or mitigation is 
upon the prisoner, not beyond a reasonable doubt, but to the satis- 
faction of the jury. S. v. Whitson, 695. 

. In action upon an implied warranty, 56. 

BURGLARY. 

1. When a prisoner indicted for burglary admitted the breaking with 
felonious intent, and upon the question of whether i t  was night- 
time, there was evidence that  it  was "after daylight down," and was 
"dark, except the light of the moon": Held, there was sufficient 
evidence to warrant the finding of the jury that  the  offense was com- 
mitted in  the nighttime. 8. v. YcKnight, 690. 

2. There was no error in refusing to charge that  the jury might convict 
for a lesser offense than that  charged, a s  provided in section 996 of 
The Code. Ibid. 

- 
3. There was no error in the charge that  if the jury was not satisfied 

beyond a reasonable doubt that the offense was done i n  the night they 
should return a verdict of larceny. Ihicl. 

4. I t  was not error in  the court to remark, in  response to comments of 
counsel, "the trial of one T. (an accomplice hitherto convicted) had 
nothing to do with this case." Ibid. 

CARRIER. 

Liability of, for destruction of goods delivered for shipment, 592. 
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CERTIORARI . 
1 . The writ of certiorari will be grnated. directing the trial judge to 

amend a case on appeal settled by him. when the affidavits upon 
which the application is based shows merits and negatives laches . 
Broadwell v . Ray. 457 . 

2 . As a matter of practice. the Supreme Court will not hereafter send 
down a certiorari to supply defects in  the record. unless sufficient 
excuse therefor is  made to appear. but will. on motion of t h e  Attor- 
ney-General or adverse party. dismiss the appeal . S . v . Frixell. 722 . 

CLERKS . 
1 . A clerk is not incompetent to take the acknowledgment of the execu- 

tion of a deed because he is a subscribing witness to  the document . 
Trenwith v . Smallwood. 132 . 

2 . Clerks of the Superior Court will not incur the penalty prescribed in 
section 470 of The Code for failure to issue execution within sixty 
days. unless the  plaintiff pays or tenders him his fees for that  service . 
(Williamson v . Kerr. 88 N . C., 10. distinguished.) Bank v . Bobtitt. 
194 . 

CODE. THE . 
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62 (Vol. 11) ...................... 688 
Section 55 ................... ... ............. 420 
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1 . Members of the board of county commissioners are only entitled to 
mileage for the distance by t h e  usual route traveled to  attend such 
meetings of the board a s  the statute has prescribed. and returning 
from such meetings; they cannot charge mileage for each day. al- 
though they may actually return to their homes at  the close of each 
day of a meeting . S . v . Norris. 652 . 

2 . Where a board of county commissioners audited accounts in  favor of 
its members for mileage. to which they were not entitled. and i t  was 
found as  a . fact that  they did so under advice and without any cor- 
rupt or fraudulent motive: Held. that  the members of the board 
were not indictable. either under the statute-The Code. sections 711. 
1090-or a t  common law . Ibid . 
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CONSTITUTION, 278, 295, 384, 397. 

1. The enactment of statutes regulating the manner in which corpora- 
tions shall equitably discharge the claims of its creditors, or to sub- 
ject all or a portion of its property to sale a t  the instance and for the 
benefit of creditors, is not in  conflict with the constitutional provi- 
sions in  respect to vested rights or with the obligation of contracts. 
Bass v. Navigation Go., 439. 

2. A bare expectancy is  not such a vested right as will be protected by the 
constitutional provisions in that  respect. Ibid. 

3. The General Assembly has power to  confer judicial powers upon the 
I Railroad Commission under Article IV, section 2,  of the Constitution, 

expressly authorizing the establishment of such courts inferior to  the 
Supreme Court as the Legislature may deem proper, and under 

I Article IV, section 12,  it has power to "allot and distribute" the 
"jurisdiction" of such court. Express Co. v. R. R.. 463. 

4. The Constitution, Article IX, section 3, requiring public schools to  be 
open four months every year, does not authorize the county commis- 
sioners to levy a tax beyond the limitation imposed by Article V, 
section 1; and section 23, chapter 174, Laws 1885, authorizing tax 
beyond this limitation, is void. This case is governed by BarksdaZe 
v. Commissioners,  93 N. C., 472. Board o f  Education u. Commission- 
ers,  578. 

5 .  The Constitution, Article V, fixes the limitation for ordinary purposes 
-State and county-to two dollars on three hundred dollars' worth 
of property and two dollars on the poll; and by Article V, section 6, 
the counties cannot exceed the double of the State tax, except for 
special purposes and with the special approval of the General Assem- 
bly. Ibid.  

6. Quere ,  if the General Assembly are so fettered by the limitation of 
Article V, section 1, that they cannot provide for the  maintenance of 
public schools, as  required by Article IX, section 3, in  the same way 
as they map provide for a casual deficit, or the payment of the public 
debt, or interest on the same, or for the suppression of invasion and 
insurrection. Ibid. 

Feigned issues abolished by, 215. 
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CONTRACT, 540, 615. 

1 .  One who has become surety for the performance of a contract has the 
duty imposed upon him of seeing that  the contract is performed, and 

5 0 1  
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he cannot require the creditor to assume any obligation which he has 
incurred. Bell v. Howerton, 69. 

2. Plaintiff sold and delivered to defendant machinery under a contract 
which contained a stipulation that  the title should be retained until 
the purchase money was paid, and that if the machinery should fail 
to work a s  warranted, by reason of defects in  its construction, and 
the plaintiff was notified thereof in reasonable time, the plaintiff 
should have a n  opportunity to remedy any defects, and failing in  this, 
should take back the machinery and refund whatever purchase money 
might have been paid. The defendant kept and used the property for 
some time, but failed to pay the purchase money, and plaintiff 
brought action to recover possession and for damages for use and 
deterioration: Held, that the burden was on the defendant to show 
that  he was relieved from liability by defect of the machinery; that  
he was bound to give notice of such defect within a reasonable time; 
and that he was liable for any damages caused by him other than 
those which might result from an attempt to use the machinery in  a 
proper way. Mfg. Go. v. Gray, 87. 

3. Where a contract of sale has been induced by the fraud of the vendee, 
i t  is voidable a t  the election of the vendor, who has a right, upon the 
discovery of the fraud, to rescind the contract and recover the prop- 
erty delivered under it. Elliott v. Cohen, 103: 

4. Plaintiff made a written contract with defendant to erect a bridge in  
accordance with specifications a t  a point where there was an old 
bridge, and in the execution of the contract removed the timber from 
the first structure to another point; plaintiff having been paid the 
contract price, brought suit to recover compensation for services 
rendered in the removal of the old bridge: Held, that there being 
no allegation or proof that this service was performed a t  the request 
of defendants, or that  they took benefit under it, he was not entitled 
to  recover. Fog v. Craven, 129. 

5. Plaintiff having set out in  the complaint the contract sued upon, the 
defendant, in  answer thereto, stated that he did sign a paper similar 
to that  stated in  the complaint, but there was no consideration: 
Held, that  this was not sufficient to  raise an issue as  to the execution 
of the  instrument, but, in  effect, was a n  admission of that fact and 
dispensed with further proof. Hargrove v. Adoock, 166. 

6. Contracts to convey land, as  between the parties thereto, may be read 
in evidence without being registered. Chapter 147, Laws 1885. Ibid. 

7. I t  is a sufficient compliance with the Statute of Frauds if the contract 
to convey lands be signed by one who is  proved or admitted to have 
been authorized to execute it  by the party to be charged therewith, 
although the agent signs his own name instead of that of his princi- 
pal; and the authority of the agent may be shown aliunde and by 
parol. Ibid. 

8. The vendor in  a contract to sell land will be bound by it  if he has duly 
executed it, although the vendee has not signed i t ;  and the contract 
of the vendee may be established by his obligation to pay, though it  
contains no reference to the contract of sale. Ihid.  
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9. H. agreed with T. that the latter might pond water upon H.'s land by 
the erection of a dam of prescribed dimensions: Held. that  T.'s 
rights under the contract were not exhausted by the erection of one 
dam, but he might maintain a dam a t  that  place by the erection of 
new ones from time to time. Hall v .  Turner ,  180. 

10. A condition, printed upon the form used for telegraphic messages, that  
the person or company undertaking to transmit the message would 
not be liable for damages resulting from delays or mistakes, unless 
repeated, and then only to a n  amount therein limited, is contrary to 
public policy and invalid. (Lass i ter  v. Telegraph Co., 89 N .  C., 334, 
overruled.) Brown  v .  Telegraph Co., 187. 

11. There are no "degrees of negligence" in  estimating the damages re- 
sulting from a failure to properly transmit a telegraphic message; 
the injured party is  entitled to recover, not according to the degree 
of negligence, but for the injury he has received, unless in a case 
where punitive damages are allowed. Ibid. 

12. In  a n  action for the purchase and construction of a bridge exceeding in 
cost five hundred dollars brought against a board of county commis- 
sioners, it appeared that  the contract had been entered into by the 
defendants without the concurrence of the majority of the justices of 
the peace: Held, there is no liability imposed on the county. Bridge. 
Co. v .  Comrs., 317. 

13. There being no allegation that the possession of the bridge has been 
demanded and refused, the question of plaintiff's right to hold pos- 
session cannot be considered. Ibid. 

14. Oral testimony cannot be admitted to contradict or vary the terms of 
a written contract, and a defendant in  a proceeding to convert him 
into a trustee for plaintiff to hold for his benefit money received on 
trust, a s  shown by a written contract, was not allowed to show by 
par01 that  it  was intended as  a loan. Barnard v. Hawks ,  333. 

15. When, in  contemplation of the formation of a new company, it was 
agreed that  upon purchase in their own name by the parties of the 
second part of a certain interest in  a n  existing company's property, 
the said parties, i n  consideration of the advancement of the purchase 
money for one-half of their subscriptious by the parties of the first 
part, were to assign to them one-half of their entire interest to  be 
acquired, and the advancement was made pursuant to  such agree- 
ment: Held, that  the purchaser held the property or stock in t rust  
for the Darties of the  first part, and that  the same could be followed 
in the hands of third parties. Ibid. 

16. The evidence showed that  the intestate of defendant was indebted to 
the plaintiff for labor and services performed, and had conveyed to 
him in consideration therefor a tract of land; after intestate's death 
the heirs a t  law brought a n  action to set aside the deed, which was 
compromised, and a decree setting aside the deed was entered, but no 
adjudication in reference t o  the claim for compensation: Held, that  
the plaintiff was not estopped by the acceptance of the deed from 
setting up his demand, and that  i t  was revived by the vacating of 
the deed. Davis v. Duval,  422. 



17. The plaintiff sued a corporation for work and labor done; the con- 
tract was not "in writing under seal of the corporation or signed by 
some officer of the company duly authorized," as required by section , 
683 of The Code: Held, the plaintiff was entitled to  recover for 
the work already done, but could not force the defendant to continue 
the contract as  to the unexecuted part. Roberts v. Woodworking 
Go., 432. 

18. The complaint being broad enough to set out an action on the quan- 
tum meruit, the plaintiff will not be confined to the express cantract, 
and if not broad enough, the court might have allowed amendment 
after verdict making it  so. Ibid. 

19. The contract price, while not conclusive, is some evidence by which 
the value of plaintiff's services may be measured. Ibid. 

20. A guarantee against loss on a n  investment in  consideration of five 
per cent on the profits to be realized a t  a sale, is  a sufficient consider- 
ation to support such a contract. Shelton v. Reynolds, 525. 

21. The fact that plaintiff showed defendant a certificate of purchase was 
admissible in  evidence, but not the contents of the  certificate, except 
by the writing itself. Ibid. 

22. There was no error in  refusing to allow the jury to  inspect the 
original writing, "evidence should be offered to their ears, not to 
their eyes." Ibid. 

23. Counsel should not be allowed to comment upon any aspect of the  
evidence not covered by his complaint. Ibid. 

Rescission of, 53. 

Obligation of, 439. 

CORPORATION, 333. 

1. A copy, duly certified, of the organization of a National Banking Asso- 
ciation, under sections 5133, 5134, Rev. Stat. U. S., is sufficient evi- 
dence of the corporate existence of such organization. Shafler v. 
Hahn, 1. 

2. A deed from a corporation, properly executed and containing in i ts  
body the true name of such corporation, is not rendered invalid by 
the recital therein that it  is made by "the president and directors" 
of the corporation, as  these words may be rejected a s  surplusage. 
Ibid. 

3. Where a deed was signed by one representing himself to  be the presi- 
dent of a corporation, and the probate thereof recited the fact that  
the proofs showed such person was, i n  fact, such officer: Held, that  
i t  was not necessary, upon a trial involving title under the deed, to  
offer further evidence of the official character of the person signing 
the deed. Ibid. 

4. While the Legislature has no power to  authorize the condemnation of 
private property for the use of purely private corporations, never- 
theless, where corporations, otherwise private, are clothed with 
powers and charged with duties which are  i n  their nature public, 



INDEX. 

they become quasi public corporations, and may, with legislative 
permission, exercise the right of eminent domain. Bass v. Naviga- 
tion Cn., 439. 

5. The enactment of statutes regulating the manner in  which a corpora- 
tion shall equitably discharge the claims of its creditors, or to  sub- 
ject all or a portion of i ts  property t o  sale a t  the instance and for the 
benefit of creditors, is not in  conflict with the constitutional provi- 

I sions in  respect to vested rights or the obligation of contracts. Ibid. 

6. A bare expectancy is not such a vested right as  will be protected by 
the constitutional provisions in  that  respect. Ihid. 

7. The purchaser of the property of the Roanoke Navigation Company 
(incorporated under the Act of 1812) under the decree for sale made 
i n  pursuance of the Act of 1874-75, became vested with all the 
rights, estates and privileges belonging to said company, including 
the estate acquired either by purchase or proceedings to condemn land 
for the purposes of the erection and maintenance of the canal con- 
templated in  the act of incorporation; and none of these acquisitions 
were forfeited by the acceptance and exercise by the purchasers of 
the power conferred by the Act of 1885 to use the franchise for other 
purposes not inconsistent with those originally granted. Ib id .  

8. The Roanoke Navigation Company, having acquired the right of way 
through the plaintiff's land, permitted her, by par01 license, to  erect, 
i n  1852, a private bridge over the canal and which she had contin- 
uously used ever since, until i t  was removed by the defendant, the 
purchaser and successor of the said company, in  1890, when engaged 
in improving the property: Held, (1) that  such possession did not 
raise a presumption of a grant to the easement to maintain the 
bridge; (2)  that the right to  the fee in  the condemned land did not 
revert to the original owner, or those claiming under him, upon 
the dissolution of the  original corporation; (3)  that the license could 
be revoked, and being revoked, the defendant had a right to remove 
it  without paying compensation to the owner. Ihid. 

9. The property of a corporation chartered for the purpose of supplying 
water to a city is  subject to the lien for materials furnished pro- 
vided by The Code. Pipe Co. w. Howland, 615. 

10. Where a company, F., agreed with one H. to supply him with piping, 
etc. (to be used in establishing his waterworks plant),  and, pur- 
suant to such agreement, F. supplied such material, but before he 
had finished making such supplies, H. assigned, without notice to F.. 
his contract with the city for which the waterworks were intended, 
to  a company chartered for the purpose of supplying i t  with water, 
etc., which assumed, also, his liabilities, and he continued in the 
work as  the subcontractor of such corporation; and thereafter F. 
filed, in  due form of law, in the clerk's office, the notice of his lien 
for material furnished, and on the day of filing, the corporation had, 
for the first time, actual notice of such liability and lien: Held,  
(1) that E. was entitled to enforce his lien against the corporation 
for supplies furnished before and after the assignment; ( 2 )  the lien 
related back from the time of the filing to  the time of the beginning 
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of supplies; ( 3 )  that  the real estate, the plant assigned to the corpo- 
ration, and for the improvement of which the  materials were fur- 
nished, was liable; and ( 4 )  for reasons of public policy i t  should be 
sold, together with the franchise of the corporation. Ib id .  

CORPORATION, MUNICIPAL, 675. 

1. In  a quo warranto brought by a citizen, qualified voter and taxpayer 
of a municipal corporation, upon leave of the Attorney-General, to  
t ry  the title of an officer, the chief of police of said corporation, i t  
is not necessary to allege that  the relator is entitled to the office or 
has any interest therein. Foard v. Hal l ,  369. 

2 .  The board of aldermen .of such corporation are not necessary parties 
defendants to this  action. Ib id .  

3. Under the general statute, The Code, see. 3796, only qualified voters of 
towns and cities are  eligible to offices therein. Ib id .  

4. The office of chief of police is such an office that  a quo warranto may 
be brought to t ry  the tit le to  it. Ib id .  

5. The shares of stock in a corporation doing business outside the corpo- 
rate limits of a town and owned by persons residing therein, are  not 
subject to taxation by the town under its charter authorizing the 
taxation of real and personal property, moneys, bonds, stocks and 
other subjects, liable to  taxation under the laws and Constitution of 
the State. W i l e y  v. Commissioners, 397. 

6. The property in  such stock does not follow and is not fixed by the 
situs of the residence of its owner, but is fixed by the Legislature 
prescribing where and how it shall be listed and taxed, i. e., a t  i ts 
principal place of business. Ib id .  

7. A town ordinance providing that  the commissioners shall elect a cot- 
ton weigher who shall receive eight cents compensation for every 
bale weighed by him, one-half to  be paid by the buyer and the other 
by the seller, and prescribing a penalty.for buying or selling in  the 
corporate limits without having it  weighed by such cotton weigher, i s  
a valid and reasonable regulation. S. v. Tyson, 687. 

8. An affidavit, upon which was issued a warrant for retailing spirituous 
liquors, issued and heard by the mayor of a n  incorporated town, 
charged the defendant with unlawfully and willfully violating a town 
ordinance a t  a time and place named, and setting forth the facts of 
his being a druggist and selling liquor not as  medicine, was amended 
so as  to show the person to whom the liquor was sold, and was, 
upon appeal to the Superior Court, amended so as  to charge a n  
offense under section 4, chapter 215, Laws 1887, forbidding druggists 
to  sell liquors except for medicine and upon prescription of a phy- 
cian: H e l d ,  no error. El. v. Davis, 729. 

9. The affidavit and warrant in  contemplation of law are one, if one is 
referred to by the other. Ibid.  

10. The officer arresting could not refuse to  act because a n  offense was 
charged informally or defectively, and another offense intended, 
which, in  contemplation of law, did not exist. Ib id .  
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CORPORATION, MXJNICIPAL-Continued. 

11. The prisoner having been arrested and being before the court, and it  
appearing that  an offense had been committed, though imperfectly 
charged, the court had the discretion to amend and proceed to t ry  
him, or to commit him to await his trial upon indictment found. Ibid. 

COSTS. 

1. A motion to retax costs may be heard by the judge in the first instance, 
or upon appeal frqm the clerk. Cureton ?I. Qarrisor~, 271. 

2. Only the costs of witnesses duly subpcenaed and examined or tendered 
can be taxed against the party cast, and then not more than two to 
prove one fact. Ibid. 

3. While the trial judge is  the proper court to find the facts and adjudge 
the costs in  cases of frivolous prosecution, yet, upon motion and 
notice to show cause, this may be done at  a subsequent term, and by 
another judge; and this course is  proper where on account of 
absence of the prosecutor or other sufficient cause, he cannot be 
brought before the court a t  the  trial term. S. v. Sanders, 700. 

4. The practice i n  such case pointed out by CLARK, J. Ibid. 

COURT, SUPREME. 

1. The Supreme Court, since the Constitution of 1868, is a n  organic 
branch of the State government, and not bound by acts of the Legis- 
lature undertaking to regulate its rules of practice. H~erndon v. 
Insurance Go.. 384. 

2. Section 966 of The Code (enacted before the present Constitution) 
cannot be allowed to give the losing party a n  absolute right to a re- 
hearing, and to have his petition considered by the whole court con- 
t rary to its rule governing the practice in  such cases. Ibid. 

3. Discussion of the practice in  the Supreme Court and its powers under 
the old and new Constitutions by CLARK, J. Ibid. 

4. Unless it  be made to appear that there was palpable error or mistake, 
this Court will stand by former decisions. Board of Education v. 
Gomrs., 578. 

DAMAGES, 187, 592. 

1. The plaintiff and defendant made a n  agreement by which the former, 
in  the event he could not agree with the latter for the rent of cer- 
tain buildings which he had erected on defendant's land, stipulated 
that he would, upon six nionths notice, remove the buildings; the 
defendant demanded that  plaintiff enter into a contract for the rent, 
and plaintiff declined; thereupon defendant served notice to remove 
the structures, but the plaintiff failing to do so, defendant endeav- 
ored to remove them and was prevented by the force of plaintiff. 
Soon thereafter the buildings were destroyed by fire occasioned by 
blasting, by defendant, who was improving property near by; there 
was no evidence that  defendant acted willfully or recklessly: Held, 
that  plaintiff was a trespasser and not entitled to recover damages 
for the destruction of the buildings. Emry v. Navigation Go., 94. 
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DAMAGES-Continued. 

2. While excavating by blasting is  a legitimate means of construction 
of railways, and its prudent use is  deemed to have been i n  con- 
templation in the assessment of damages for right of way, neverthe- 
less where damage results therefrom to the lands of a n  owner adja- 
cent to those condemned, because of the unskillful or careless method 
in which it  is employed, or if the material adopted as  an explosive 
is unnecessarily powerful, the corporation, or other person so employ- 
ing such agency, will be liable for any damages produced thereby. 
Bbckwcll v. R. R., 151. 4 

3. Where those engaged in the construction or operation of railways 
have been accustomed to give warning of approaching danger, and 
thereby induce the public to act upon the presumption that the usual 
signal will be given, and i t  is not given, whereby one who relied 
upon it  was injured, the latter is  entitled to recover damages. Ih id .  

4. In  a n  action against a city. for damages for injury, resulting from 
falling on a "slippery place," upon a n  issue a s  to whether such 
place was a part of the defendant's street, among other testimony 
admitted, tending to show i t  was used as  a street, the court allowed 
a witness, the mayor of the city, to testify that, "To obstruct i t  was 
a violation of law, and parties who did it  were tried before me": 
H e l d ,  that  this testimony, though incompetent, did not entitle de- 
fendant to a new trial. Whitford w. New Bern, 272. 

5. Where a railroad company, in  the construction of its road, erected a n  
embankment leading to a bridge over a stream, whereby the natural 
channel of the stream was considerably contracted, and plaintiff's 
land became liable to frequent overflows, but were not made entirely 
useless for agricultural purposes, being cultivated with varying 
results each year, and the damages such as  could have been appor- 
tioned from time to time: Held, i t  was the duty of the railroad to 
so cqnstruct its road that  a sufficient space should be left for the 
discharge of the water through i ts  accustomed channel, whether 
artificial or natural, and this duty is  a continuing one. Knight v. 
R. R., 80. 

6. I t  was not contributory negligence on the part of the plaintiff to  
continue planting crops on the lands so subject to overflow. (Emry 
v.  R. R., 109 N. C., 598, distinguished). Ibid. 

7. The delay of the plaintiff for a period less than twenty years to notify 
the company of his ihjuries, could not estop him or give the company 
a prescriptive right to maintain the embankment without liability 
for damages. Ibid. 

8. The authority granted to a corporation by its charter to construct 
a railroad does not thereby confer upon i t  a n  immunity from lia- 
bility for damages to others in  respect of their adjacent lands, when, 
under the same circumstances, a private individual would be liable. 
Staton v. R. R., 278. 

9. Such immunity expressly granted by the Legislature would be in con- 
flict with the lMagna Charta and the Constitution. I b i d .  

10. The words "deprived" and "taken" in  the Magna Charta (Declaration 
of Rights, sec. 17), are broad enough to include damages to  the 
land. I b i d .  

608 



11. The use of "ordinary skill and caution" in the construction of the 
work is  not sufficient to  protect from liability if there was a failure 
to  provide against a danger which might have been foreseen. Ih id .  

12. The true measure of damages under a policy of insurance is the cash 
market value of the destroyed property a t  the place of destruction. 
B o y d  v. Ins .  Co.,  372. 

Special, for breach of warranty, 92. 

Measure of, 297. 

DEED. 

1. B., in  consideration of services theretofore rendered and thereafter to 
be rendered him, and with a view to make provision for the children 
of C., in  compliance with provisions to that  effect theretofore made, 
conveyed to C. and his heirs an undivided half-interest in several 
large bodies of land, together with any moneys which might arise 
from any subsisting contracts relating to them, subject to certain 
conditions, among which was that in the event of the death of either 
the vendor or vendee the survivor should be constituted "a trustee 
for the heirs of the deceased, with authority to sell and convey the 
interest of the deceased for the use of his heirs and devisees." Sub- 
sequently, the vendor brought suit against the vendee to recover 
divers sums of money alleged to have been loaned a t  different times; 
the vendee answered, alleging that the sums sued for were really 
advancements made in connection with the management of the joint 
property, and were to be paid from its proceeds, and that  there was 
due him upon the settlement of the accounts thereof $5,000, for 
which he demanded judgment: H e l d ,  (1) the deed conveyed the  
fee to C., unencumbered with any t rust  for his children; ( 2 )  that  
the demand of the defendant arose out of the contract and was 
properly set up by counterclaim. Brown v. Carter, 183. 

2. I t  is  not proper to correct by parol testimony a certified copy of a 
deed a s  recorded by showing that the original, which was lost, had 
a different description. Hopper v.  Justice, 418. 

3. The Code, sec. 1266, provides for the correction of errors in registra- 
tion by petition, and proceedings wherein interested persons and 
adjoining landholders are made parties, and in such cases the statu- 
tory proceeding is  exclusive. Ibid.  

4. The statutory method of restoring lost records (The Code, sec. 55, 
et seq.) does not exclude parol proof of their contents, which is then 
the best evidence the nature of the case affords. Ib id .  

5. Section 1251 of The Code, providing that  the original a,nd not a duly 
certified copy of a deed is the proper evidence when there is a rule 
of court suggesting material variance between the original and the 
registration, is  not applicable to this case. Ib id .  

6. Without being allowed to correct, in  the way proposed, the certified 
copy or the registration, the plaintiffs were entitled to establish and 
identify lines and boundaries which would correspond with the pro- 
posed correction. Ib id .  
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7. In a deed conveying land, the vendors "retained for themselves and 
their heirs and assigns the right to repurchase said land when sold," 
and it  was further stipulated that if the vendee undertook to alien 
the land without giving the vendors the privilege of repurchasing, 
the deed was to be void: H2elcl, that the reservation and condition 
were void, inasmuch as  they, uncertain as  to  time and manner of 
performance, were repugnant to the grant and in contravention of 
the principle of public policy which forbids restrictions of, the right 
of alienation. H~ardy v. Galloway. 519. 

8. Where there is  a subscribing witness to a deed, its execution may be 
proved by such witness without the acknowledgment of such 
maker. NhafSer v. Hahn,  1. 

9. If the calls of a deed are sufficiently definite to be located by extrinsic 
evidence, that  location cannot be changed by par01 agreement, unless 
it  was contemporaneous with the making of the deed. Ibid. 

10. Where a deed contains conflicting, or even irreconcilable descriptions, 
that  interpretation will be given it  which will support i t  i f  possible, 
and that description will be adopted, which will carry out the cer- 
tain intent of the maker. Ibid. 

11. A deed from a corporation, properly executed and containing in its 
body the true name of such corporation, is  not rendered invalid by 
the recital therein that it  is  made by "the president and directors" 
of the corporation, as these words may be rejected a s  surplusage. 
Ibid. 

12. Where a deed was signed by one representing himself to  be the presi- 
dent of a corporation, and the probate thereof recited the fact that the 
proofs showed such person was, in  fact, such officer: Held, that i t  
was not necessary, upon a trial involving title under the deed, to  
offer further evidence of the official character of the person signing 
the deed. Ibicl. 

DEMURRER, 288. 

1. If a party demurs to the evidence introduced by his adversary, he 
admits the truth of i t  with such inferences a s  may be reasonably 
drawn therefrom. Hopkins  v. Bowers, 175. 

2. A motion to strike out a n  answer and that the  court declare a party 
unnecessary, and a demurrer because the answer does not state 
facts sufficient to constitute a defense to the  action are interlocu- 
tory, and properly not appealable till final judgment. Sprague v. 
Bond. 425. 

3. A demurrer ore tenus  in the Supreme Court for the same cause does 
not stand upon any better ground. Ibid. 

DEPOSITION. 

A commissioner appointed to take depositions will be presumed to be 
properly qualified until the contrary is shown. Gregg v. Mallett, 74. 
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1. A widow who transferred her right of dower before the same was 
allotted was a necessary party in a proceeding to have the same set 
apart. Such a conveyance will be treated in equity a s  a contract 
to have i t  allotted to her and then convey it to the purchasers. 
Parton 11. Allison, 429. 

2. The action of the assignees is primarily against the widow, but in 
the absence of the averment that the lands described were all of 
which she was entitled to be endowed, the heirs and devisees a re  
properly made parties, so that the whole matter may be determined 
in one action. Ibid. 

3. The widow's right of dower not being yet denied, there was no need 
of an allegation setting out when the marriage took place. Ibid. 

ELECTIONS. 
I 

1. The term "device" in  the statute regulating elections (The Code, sec. 
2687), means any distinguishing mark; and hence when certain bal- 
lots cast a t  a n  election had upon the outside or back the letters 
0 .  K. in pencil, they were within the prohibition of the statute ,and 
were properly rejected. Baxter v. Ellis, 124. 

2. The statute prohibiting devices upon ballots embraces elections for 
town and city officers. Ibid. 

EMINENT DOMAIN, 151, 278. 

1. While the Legislature has no power to authorize the condemnation of 
private property for the use of purely private corporations, neverthe- 
less, where corporations, otherwise private, are  clothed with powers 
and charged with duties which are  in their nature public, they 
become quasi public corporations and may, with legislative permis- 
sion, exercise the right of eminent domain. Bass u. Navigation Co., 
439. 

2. The purhaser of the property of the Roanoke Navigation Company 
(incorporated under the Act of 1812) under the decree for sale made 
i n  pursuance of the  Act of 1874-75, became vested with all the rights, 
estates and privileges belonging to said company, including the 
estate acquired either by purchase or proceedings to condemn land 
for the purposes of the erection and maintenance of the canal con- 
templated in the act of incorporation; and none of these acquisi- 
tions were forfeited hy the acceptance and exercise by the purchasers 
of the power conferred by the Act of 1885 to use the franchise for 
other purposes not inconsistent with those originally granted. Ibsid. 

3. The Roanoke Navigation Company, having acquired the right of way 
through the plaintiff's land, permitted her, by parol license, to  erect, 
in  1852, a private bridge over the canal and which she had con- 
tinuously used ever since, until i t  was removed by the defendant, 
the purchaser and successor of the said company, in 1890, when en- 
gaged in improving the property: Held. (1)  that such possession did 
not raise a presumption of a grant to  the easement to maintain the 
bridge; (2) that  the right to the fee in the condemned land did not 
revert to the original owner, or those claiming under him, upon the 



INDEX. 

I EMINENT DOMAIN-Continued. 

dissolution of the original corporation; ( 3 )  that  the license could be 
revoked, and being revoked, the defendant had a right to remove it  
without paying compensation to the owner. Ibid. 

ENTRY AND GRANT, 439. 

Seven years possession and cultivation of land under junior grant 
makes title against older. Asbur?] v. Fair,  251. 

I EQUITABLE DEFENSES. 

1. Although the courts of justices of the peace cannot affirmatively ad- 
minister equity, they have jurisdiction of equitable matters set up by 
way of defense in actions properly cognizable before them. Bell v. 
Houston, 69. 

2 .  An equitable defense must be set up by proper pleading to be avail- 
able. Talbcrt 11. Bccton, 543. 

I ESTOPPEL, 80, 404, 572. 

1 .  In  order to work an estoppel i n  pais, i t  is essential that there should 
be some conduct of the party against whom the estoppel is alleged, 
amounting to a representation or concealment of material facts; 
where the circumstances a re  equally well known to both parties, 
although they were mistaken in regard to their rights a t  law, the 
doctrine will not apply. Estis v. Jackson, 145. 

2 .  L., being seized in fee of lands, believed she had only a n  estate for life 
with remainder to her children, and in order to signify her assent to 
their conveyance of their supposed estates, signed the deeds which 
they executed for that purpose, her name not being in the body of 
the instrument. The deed under which L. took title to the fee was 
produced a t  the time of the execution of the conveyances from the 
children, and was read i n  the presence of vendee: HelrZ, in the 
absence of any n~isrepresentation or concealment, there was nothing 
in the nature of fraud, actual or constructive, and L.'s act in sign- 
ing the deed did not work an estoppel. Ihid. 

3. A defendant is not estopped by his pleading alleging property in 
another, from claiming his exemption in such p r o ~ e r t y  after the 
verdict of a jury negativing such averment. Etheridye v. Davis. 293. 

4 .  The caveators, in a proceeding to prove the execution of a will, were 
not estopped to deny its validity by the record of a special pro- 
ceeding for dower to the widow of testator, and to which they were 
parties. I n  re Thomas, 409. 

5 .  The evidence showed that the intestate of defendant was indebted to 
the plaintiff for labor and services performed, and had conveyed to 
him in consideration therefor a tract of land; after intestate's death 
the heirs a t  law brought a n  action to set aside the  deed, which was 
compromised, and a decree setting aside the deed was entered, but 
no adjudication in reference to  the claim for compensation: H e l d ,  
that the plaintiff was not estopped by the acceptance of the deed 
from setting up his demand, and that  it  was revived by the vacating 
of the deed. Da?ks v. Duval, 422. 
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EVIDENCE, 94, 206, 372, 418, 432, 501, 516, 525, 572, 707, 722. 

1. A copy, duly certified, of the organization of a National Banking 
Association, under sections 5133, 5134, Rev. Stat. U. S., is  sufficient 
evidence of the corporate existence of such organization, Nhaffer v. 
Hahn. 1. ' 

2. The existence of the unwritten law of another State or foreign coun- 
t ry may be proved by competent witnesses. Temple v. Pasquo- 
tank, 36. 

3. I t  is only where the law gives to testimony an artificial weight that 
the judge, is a t  liberty to express an opinion upon its weight. 
Bonner v. Hodges, 66. 

4. I t  is now well settled that other corroborative act$ and declarations of 
a witness may be introduced in support of his testimony, even in an- 
ticipation of a n  attack upon it. Gregg v. Mal le t t ,  74. 

5. Where the issue was whether the person making a particular sale 
was acting as  broker for another, or for himself, testimony that i t  
was generally understood in the community that he was dealing on 
his own account and not a s  broker, was incompetent, as  hearsay 
evidence. Ibid. 

6. The possession of an open account in favor of another is not evidence 
of the ownership thereof in the holder. Ibid. 

7. A draft, with a bill of lading attached, with the endorsements thereon, 
having been introduced without objection, it  was error to exclude 
evidence that they came to the collecting bank in the usual course 
of business, unless the letter to the bank, containing them, was , 

proved to be in  the handwriting of the then owners. Blanking Co. 
1).  R. R.. 122. 

8. Where a bank receives, in the usual course of business, a draft for 
collection, its possession is prima facie evidence that the person for 
whom the bank received it  is the owner, the bank being a trustee 
or agent in  that respect. Ibid. 

9. Contracts to convey land, as between the parties thereto, may be 
read in evidence without being registered. Chapter 147, Laws 1885. , 
Hargrove v. Adcock, 166. 

10. Upon the trial of an issue involving the validity of a marriage, it  
was not error to admit evidence that the wife was reputed to be of 
mixed blood within the prohibited degrees, or to permit the witness 
to state his opinion on that point, although not an expert. I t  was 
also competent in  corroboration of other evidence tending to prove 
the taint of blood, to show that the wife usually associated with 
colored people. Hopkins v. Bowers, 175. 

11. If a party demurs to the evidence introduced by his adversary, he 
admits the t ruth of it  with such inferences as may be reasonably 
drawn therefrom. Ibid. 

12. An alleged widow who is a party to an action by the heirs a t  law 
of the husband is not competent to prove the fact of the marriage, 
or that she lived with him as  man and wife, when the marriage i s  
in issue. Ibid. 
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13. In  a n  action brought by the plaintiff to recover damages for the negli- 
gent killing of her intestate by the defendant's engine, the testi- 
mony that the headlight shone in the door of a house 150 yards up  
the road did not tend to show the actual condition 'of intestate when 
stricken, or that  the engineer could have seen him. Norwood v. 
R. R., 236. 

14. The testimony of the engineer and fireman that  they kept a careful 
lookout is not contradicted directly, and does not seem to be in 
conflict with any other evidence. Ibtd. . 

15. In  an action against a city for damages for injury from falling on a 
slippery place, upon an issue as  to whether such place was a part 
of the defendant's street, among other testimony admitted, tending 
to show i t  was used as  a street, the court allowed a witness, the 
mayor of the city, t o  testify that, "To obstruct it  was a violation of 
law, and parties who did i t  were tried before me": Held, that  this 
testimony, though incompetent, did not entitle defendant to a new 
trial. Whitford v. New Efrn,  272. 

16. The admission of incompetent testimony, unless i t  might have misled 
the jury or worked injury, is not a ground for setting aside a ver- 
dict. Ibid. 

17. The rule which prevents a party from impeaching the credibility of 
his own witness does not preclude him from showing the fact to  be 
otherwise than testified to by such witness, even though the effect of 
such showing is  to impeach his credibility. Chester v. Wilhelm, 314. 

18. I t  was competent to show that usurious interest constituted a part 
of the amount for which the bond and mortgage were given. Moore 
v. Reaman. 328. 

19. Oral testimony cannot be admitted to contradict or vary the terms of 
a written contract, and a defendant in a proceeding to convert him 
into a trustee for plaintiff to hold for his benefit money received on 
trust,  as  shown by a written contract, was not allowed to show by 
parol that it  was intended as a loan. Barnard v. Hawks, 333. 

20. Under the statutes now in force, The Code, secs. 2136, 2148, regulating 
the manner in which wills shall be tested and admitted to probate, 
i t  is essential, not only that the document shall be s%hscrztxd in t W  
presence of the  testator By at  least two ~rit?zesses, but that the evi- 
dence upon which the will is admitted to probate must show that 
tact. In r-e Il'homns, 409. 

21. Upon the trial of an indictment for homicide, charged to have been 
produced by poison, it  was in evidence that  the deceased exhibited, 
before and after death, symptoms of arsenical poison; that  flour, 
bread and dough, from which she had eaten had been taken, on the 
day of her death, from her house and given to the coroner who, with 
another physician-both being medical experts-made a n  analysis 
and testified that  they discovered the presence of arsenic. The 
coroner testified that he carried the substance given to him to his 
private office; that  it was possible for some one to have entered his 
office and put in  the poison, but barely probable: Hcld, not error to 
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admit the evidence of existence of arsenic, especially as  the court 
instructed the jury that before they could consider that fact they 
muse be satisfied beyond a reasonable doubt that the flour and - 
dough analyzed were the same of which the deceased ate. S. v. 
Best, 638. 

22. I t  is not competent to impeach the verdict of a jury for misconduct by 
evidence proceding from the members of the body. Ibid. 

23.  Upon the trial of an indictment for burning a barn, it  was not error 
to permit the State to  show that  the defendant had made threats, 
previous to the burning, that he would do some injury to the son of 
the prosecutor. S. v. Rhodes, 647. 

24.  Evidence of facts, which in themselves are slight, should, in  cases 
where the State relies upon circumstanial testimony, be admitted if 
they, with other facts proved, bear upon the crime charged. Ibid. 

25.  Upon the trial of a n  indictment for burning a barn, there was evi- 
dence of threats by defendant to do injury to the property of the 
prosecutor; that  on the night of the burning some one was seen 
going from the direction of the barn toward the home of the de- 
fendant, and that  a short while before, he had been heard to inquire 
about a direct way from his house to the vicinity of the building 
burned, but there was no other evidence to connect him with the 
crime: field, that there was not evidence suficient to go to the 
jury. Ibid. 

26.  The dying declarations of deceased persons are admissible in  evi- 
dence. S. v. Brogden, 656. 

27.  In  an indictment for homicide, where it appeared that a pistol was 
loaned to the prisoner, i t  was not competent for him to show that  he  
could not hear of anyone having loaned him a pistol. 8. v. Mc- 
Kinney, 683. 

28. The State was properly allowed to corroborate its witness by showing 
that he made the same statement soon after the trial. Ibid. 

29.  When a prisoner indicted for burglary admitted the breaking with 
felonious intent, and upon the question of whether i t  was nighttime 
there was evidence that i t  was "after daylight down," and was 
"dark, except the light of the moon": Held, there was sufficient evi- 
dence to warrant the finding of the jury that the offense was com- 
mitted in the nighttime. S. u. McKnight, 690. 

30. The fact that one of the prisoners, several hours after the shoot- 
ing, to the house of the dying man, and offered to wait on him, is 
no part of the res gestm, and was properly excluded. 8. v. Whit- 
son, 695. 

31. I t  is competent to show the prisoners were living under assumed 
names at  the time of arrest. Ibid. 

Newly discovered, 248. 

Of insanity, 251. 
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A defendant is not estopped by his pleading alleging property in  another, 
from claiming his exemption in such property after the verdict of 
a jury negativing such averment. Etheridge w. Davis, 293. 

FALSE PRETENSE. 

1. A statement upon which money is obtained, to come within the mean- 
ing of false pretense, must be false within the knowledge of the 
party making it, calculated and intended to deceive, and which did 
deceive, the person from whom the money was taken, and upon 
which such person reasonably relied a t  the time of the taking. 
S. v. Moore. 667. 

2 .  I t  is  not sufficient that such statement was made after the money was 
obtained. Ibid. 

3. If the prosecutor, knowing his note is in other hands than the payee's, 
pays him the money due thereon and trusts him to make the applica- 
tion, he is not induced to part with it by any false pretense. Ibid. 

Discussion by AVERY, J., of the essential qualities of a false pretense. 

FORNICATION AND ADULTERY. 

1. In  an indictment for fornication and adultery, the State is not re- 
quired to prove criminal intent. The intent is inferred from the  
facts proved of habitual sexual intercourse between persons un- 
married; and any extenuating circumstances must be shown by the 
defendant. 8. v. Cody. 725. 

2. When in such indictment the jury returned a special verdict, finding 
that  the defendant was married to one G., who had living a t  that  
time another wife, but that they did not know whether she knew of 
this fact or not: Held, that  there should have been a verdict of 
guilty, since it  was incumbent on the defendant to show that she 
did not know of it. Ibid. 

FRAUD, 138, 145, 215, 360, 604. 

1. Upon the trial of an action involving the bona Pdes of an assign- 
ment for the benefit of creditors, i t  was in  evidence that, a t  the re- 
quest of the assignor, one of his creditors postponed taking judg- 
ment before a justice of the peace until an hour of the day later 
than that named for the return of the summons, the debtor alleging 
that he was making arrangements to borrow the money, but before 
the expiration of the extended time the debtor made an assignment 
preferring other creditors: Held, that  an instruction to the jury 
that  the circumstance was a strong badge of fraud was not war- 
ranted under the Aet of 1796 (The Code, see. 413) .  Bonner v. 
Hodges, 66. 

2 .  Where a contract of sale has been induced by the fraud of the vendee, 
it  is voidable a t  the election of the vendor, who has a right, upon the 
discovery of the fraud, to rescind the contract and recover the 
property delivered under it. Wallace v. Cohen, 103. 

3. An innocent purchaser for a valuable consideration, from the fraudu- 
lent vendee, will, however, be protected against the vendor. Ibid. 
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4. While the mortgagee or trustee of land conveyed to secure preexisting 
debts is a purchaser for value, yet he takes the property subject to 
any equity or other right attached to it  in the hands of the debtor. 
(Brem v. Lockhart. 93 N. C., 191, commented upon.) :bid. 

5. While an unregistered mortgage is good inter gartes, actual notice of 
i ts  existence will not affect the rights of a junior registered mort- 
gage. Ibid. 

6. The reservation of exemptions allowed by law in a deed of assign- 
ment is no evidence of a fraudulent intent. Barber c. Buffaloe. 206. 

7. Employing an attorney who resides a t  some distance, and in another 
county, to draw the deed of assignment, and making a provision 
therein authorizing public or private sale for cash, are not circum- 
stances of fraud. Ibid. 

8. In  a n  action by the assignee, under a deed of assignment for the pos- 
session of certain articles conveyed and described therein, in  the pos- 
session of a constable under execution, it  appeared that the assign- 
ment, which preferred one creditor, was made after summons served 
and promise made to pay some of the debts on a day certain, and 
immediately after such service and promise the assignee sent some 
dis tawe to another county and procured an attorney to write the 
assignment in  great haste, and in the night, and the same was in  
like manner recorded: Held, (1) That these circumstances are  not 
inconsistent with an honest intent; (2)  that such haste and secrecy 
might well have been in the interest of the preferred creditor; (3)  
that,  i t  appearing further, by the assignor's testimony, that his 
intent was not fraudulent, the court erred in not giving the instruc- 
tion asked, "that there was no sufficient evidence to go to the jury 
that  the plaintiff was not the owner of the property described in the 
complaint." Ibid. 

9. When a plaintiff attacks a deed absolute on its face for fraud, it  is  
incumbent on him to show by a preponderance of testimony a fraudu- 
lent intent on the part of the grantor, and knowledge of that intent 
on the part of the grantee. Haz~nes v. Rogers, 228. 

10. These questions of intent and knowledge are for the jury, and it  was 
error for the court to charge them to find for the plaintiff, where 
there was evidence upon which they might have found otherwise. 
Ibicl. 

11. where  a person is deprived of his money by fraud he may recover it  
in  specie if i t  can be found, and if i t  has been converted into land he 
may subject that to the payment of the debt. Bdwards v. CuZber- 
son, 342. 

12. When a woman fraudulently obtained from a man a sum of money upon 
her promise to marry him, and allow the land purchased with the 
money to be in lieu of her dower: Held, the land so purchased 
could be subjected to the payment thereof. Ibid. 
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FRAUDS, STATUTE OF. 

I t  is a sufficient compliance with the Statute of Frauds if the contract 
to convey lands be signed by one who is proved or admitted to have 
been authorized to execute it  by the party to  be charged therewith, 
although the agent signs his own name instead of that  of his prin- 
cipal; and the authority of the agent may be shown aliunde and by 
parol. H~aryrove v. Adcock, 166. 

GAMBLING. 

1.  An indictment for betting money on a game of chance which states 
that the defendants did, with force and arms, etc., unlawfully and 
willfully play a t  a game of cards a t  which money was bet, suffi- 
ciently describes a game of chance. 8. u. Taylor, 680. 

2. It is  a matter of common knowledge that  a game of cards is  a game or' 
chance. IOid. 

HUSBAND AND WIFE, 358, 604. 

1. Upon the trial of a n  issue involving the validity of a marriage, i t  was 
not error to admit evidence that the wife was reputed to be of mixed 
blood within the prohibited degrees, or to permit the witness to  
state his opinion on that point, although not a n  expert. I t  was 
also competent i n  corroboration of other evidence tentling to  prove 
€he taint of blood, to show that the wife usually associated with 
colored people. Xopkins v. Gowers, 175. 

2. An alleged widow who is a party to an action by the heirs a t  law of 
the husband is  not competent to prove the fact of the marriage, or 
that  she lived with him as man and wife, when the marriage is in  
issue. Ihid. 

3. A note executed by a married woman in South Carolina, valid under 
the laws there, is  valid here if for a sufficient consideration, though 
it be secured by a valid mortgage executed to convey lands in this 
State, but in  such case there can be no judgment for foreclosure; 
she holds the land free from every lien on account of the mortgage. 
Wood e. Wheeler, 231. 

4. As the plaintiffs by this suit upon the note elect not to accept her 
proposed surrender of the land and the annulment of the contract, 
no account for the rents and profits and for the purchase money paid 
for the land is  necessary. As far as  appear* now, the plaintiffs have 
a right to a judgment on the note, and the defendant feme covert 
has a right to keep the land. Ibid. 

5. The conveyance to her by deed executed i n  South Carolina of the land 
is a sufficient consideration to support the note. Ibid. 

6 .  Where it  is not pleaded and does not appear that  a person is  a mar- 
ried woman, there is  no presumption of law to that  effect. Johnson 
v. Loftin. 319. 

7. When a woman fraudulently obtained from a man a sum of money 
upon her promise to marry him, and allow the land purchased with 
the money to be in lieu of her dower: Held, the land so purchased 
could be subjected to the payment thereof. Edwards v. Culber- 
son, 342. 
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8. A paper-writing signed by a married woman, a residuary legatee, in  
consideration of one dollar, consenting to a certain construction of 
the will, to which also the husband consented in writing, is a valid 
waiver of the right to any other construction. Woodley v. Holley, 
380. 

INDICTMENT, 675, 680, 685, 687, 706, 725. 

1 .  The words "assault and strike" in a warrant are sufficient to charge 
a simple assault, and such a warrant will support a plea of former 
acquittal. 8. v. Pl'ice. 703. 

2 .  I t  is not necessary that  a warrant for assault should charge that it 
was issued upon a sworn complaint. Ibid. 

3. Section 1070 of The Code, prescribing a penalty for entering the 
lands of another and carrying off wood or any other kind of prop- 
erty whatsoever growing or being thereon, does not contemplate or 
embrace such taking and carrying away of money; it  means such 
property as  was not, a t  common law, subject to larceny. 8. v. 
Vosburg, 718. 

4. when  there are  two defendants, and the bill of indictment shows they 
were "sworn and examined," and the grand jury ignored the bill 
as  to one and found a true bill as to the other, there is  no pre- 
sumption of law that  the latter defendant was examined against 
himself, and a motion to quash and arrest judgment on this account 
were both properly refused. 8. v. Frixell, 722. 

5. The practice of sending codefendants to the grand jury to testify 
against each other, while 'allowable, is not commended. They may 
be compelled to so testify unless their evidence tends to criminate 
themselves. Ibid. 

6. I t  is not necessary that it  should appear that the State's witnesses 
were sent before the grand jury by the solicitor. Ibid. 

7. A general exception or "broadside challenge" to the charge of the 
court is ineffectual. Ibid. 

INFANTS, 115. 

Ea parte petition of, for sale of land. In re Dickerson, 108. 

INSANITY. 

Insanity is a question for the jury; and even where the testimony a s  
to the fact, while not directly disputed, was capable of more than 
one construction, it  was not proper to withdraw it  from the  jury. 
Asbury v. Pair,  251. 

INSURANCE. 

1 .  If a n  agent of a n  insurance company employs a clerk in the usual 
business of the company, and permits him also to solicit business, 
the company is bound by any waiver, by such clerk, of any stipula- 
tion in  the policy which the agent could have made, notwithstanding 
a provision in the policy that  no persons should be deemed i ts  agents 
except those holding its commission as  such. Bergeron v. Ilzsurance 
Co., 45. 5 1 9  
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2. While the burden of proving a waiver of conditions in a contract of 
insurance is upon the insured, it is sufficient if he do so by a pre- 
ponderance of testimony. Ibid. 

3. A policy of insurance contained a stipulation that, if the insured 
building was located upon "leased ground," it must be so represented 
to the company and expressed in the contract. The clerk of the agent 
of the company solicited the insurance, and was notified that the 
building was on leased premises, and was requested to state that  
fact, if necessary, in the policy, to which the clerk replied that it  
made no difference whether such was the fact, and issued the policy 
without any reference to i t :  Held, that this was a waiver of the  
condition, and the company was bound by it. Ibid. 

4. An honest mistake in the proof of loss under a contract of insurance 
will not defeat the right of the insured to recover what is justly due 
him. Boyd u. Ins.  Co., 372. 

5. The true measure of damages under a policy of insurance is the cash 
market value of the destroyed property at  the place of destruction. 
Ibid. 

6. Where it  a p ~ e a r e d  that suits had been commenced, and the property 
of the insured in the contract of insurance has been duly attached 
in the court of another state prior to the  commencement of an action 
in this State: It  is Held, that the foreign attaching creditors ob- 
tained the first lien, and that any judgment rendered in this State 
should take cognizance of that  fact. Ibid. 

7. A receiver, duly appointed and having power to collect the assets of 
the estate committed to him, can maintain an action upon a policy 
of insurance issued to the person whom he represents in his own 
name. Ibid. 

8. In  renewal of a life insurance policy which had been allowed to 
lapse, the company accepted payment of back dues, upon the condi- 
tion recited in the receipt that the applicant "was living, of tem- 
perate habits, in good health then and for twelve months past, and 
free from all disease, infirmity or weakness": Held, such condition 
did not include temporary illness not severe in  its character, which 
did not impair his constitution, and of which he was then well. 
French v. Li f e  Association, 391. 

ISSUES, 15, 215. 

1 .  The trial court may exercise a discretion in altering or substituting 
issues, when those so altered or substituted will permit any specific 
view of the law arising out of the testimony to be presented. Black- 
well u. R. R., 151. 

2 .  When, upon any aspect of his case, viewed in the most favorable light 
for him, the plaintiff is entitled to recover, the issues should be sub- 
mitted to the jury. Gwaltney v. Timber  Co., 547. 
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JUDGE" CHARGE, 572. 

1. Where there is a direct conflict between the witnesses of each side as 
to  a material fact, i t  is not error to instruct the jury that if they 
believed the witnesses for the plaintiff they should find for him, but 
if, on the other hand, they believed the defendant's witnesses, they 
should find for him. Gregg  v. X a l l e t t .  74 .  

2 .  When a plaintiff attacks a deed absolute on its face for fraud, it  is 
incumbent on him to show by a preponderance of testimony a fraud- 
ulent intent on the part of the grantor, and knowledge of that intent 
on the part of the grantee. These questions of intent and knowledge 
are for the jury, and it  was error for the court to charge them to 
find for the plaintiff, where there was evidence upon which they 
might have found otherwise. H a y n e s  v. R o g e r s ,  228. 

3. In  response to a prayer that if plaintiff knew slime was on the plank 
and did not use extra care, i t  was "contributory negligence," the 
court charged, after explaining what negligence is, "If the plaintiff 
knew the place was slippery, it  was his duty to  use more care than 
if he were wholly ignorant of its condition": H e l d ,  sufficiently re- 
sponsive. W h i t f o r d  v. N e w  B e r n ,  272. 

4. It  was not necessary in  this case for the court to instruct the jury 
that  the plaintiff. could not recover upon contributory negligence 
found; it was its duty, upon issues found, to determine if the plain- 
tiff could recover. I b i d .  

5. I t  is  not essential to give instruction in the language of the prayers. 
I b i d .  

6. Though there wks no testimony but the plaintiff's, and that was to the 
effect that  "he noticed the place was slippery, but was not expecting 
anything to throw him down, and kept no more lookout than usual"; 
yet the defendant cannot complain that  it  was the duty of the court 
to find the facts-or instruct the jury more distinctly what they 
constituted-as the court gave in  substance the charge he asked, 
and especially as  the charge was fair a s  it  stood. I b i d .  

7. When the only evidence offered in a trial upon the issue as  to whether 
a married woman was a free trader was a mortgage reciting that  she 
was such, and the testimony of witnesses that  they thought they had 
seen "the free-trade papers" in office of the register of deeds: I t  
was H e l d ,  that  the court properly instructed the jury to find she was 
not a free trader. W i l l i a m s  v. W a l k e r ,  604. 

8. The court is  not bound to charge upon a n  aspect of the case not pre- 
sented in  the evidence. S. v. V c K i n n e y , , 6 8 3 .  

9. This Court will not consider objection to the judge's charge unless 
upon exception properly made and set out i n  the case on appeal. 
I b i d .  

10. A failure to charge on a particular aspect of the evidence is not error 
unless there was a request. I b i d .  

11. There was no error in  refusing to charge that the jury might convict 
for a lesser offense than that charged, as  provided in section 996 of 
The Code. 8. v. M c K n i g h t ,  690. 
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JUDGE'S CHARGE-Continwed. 

12. There was no error in  the charge that  if the jury were not satisfied 
beyond a reasonable doubt that  the offense was done in the night 
they should return a verdict of larceny. Ibid. 

13.  I t  was not error in the court to remark in response to comments of 
counsel, "the trial of one T. (an accomplice hitherto convicted) had 
nothing to do with this case." Ibid. 

14.  The charge that  the dying declarations should be received "cautiously, 
not superstitiously," is a sufficient response to the prayer that  they 
should be received with much caution. 8. v. Whitson, 695. 

15.  No set formula is reqUired in defining "reasonable doubt"; i t  means 
fully satisfied, or satisfied to  a moral certainty. Ibid. 

16. An instruction to the jury in  indictment for assault that  if J. M. P., 
one of the defendants, started toward A., the prosecutor, with a 
nail-puller in his hand, and A. saw him and was thereby put i n  fear, 
then J. M. P. is guilty, is error, there being evidence that  J. M. P. 
did not attempt to take any part in  the fight. 8. v. Price, 703. 

17. At the request of counsel, made in apt time, the court must put its 
entire charge to the jury in writing, and it  is error to charge them 
orally upon any point when they return.into court for instruction. 
S. v. Yaung, 715. 

18. In a trial on an indictment for larceny of a n  ox, the court charged that 
if defendant got possession under a contract of purchase he was not 
guilty: field, to be no proper response to the prayer of defendant 
that if he came into possession lawfully, apd afterwards made up 
his mind to convert them to his own use, he would not be guilty; 
this view of the case the defendant was entitled to have presented to 
the jury, as  i t  was a construction warranted by the  facts, 8. v. 
Hayes, 727. 

19.  A charge which makes the defendant's guilt depend upon his inten- 
tion a t  the time of getting possession, without further finding he 
afterwards executed that intention, is erroneous. Ibid. 

Unwarranted expression of opinion, 66. 

JUDGMENT, 248, 300, 306, 324, 353, 372. 

1 .  A judgment may be set aside for irregularity only upon the applica- 
tion of a party thereto; i f  i t  i s  sought to set i t  aside for fraud, a n  
independent action should be instituted by the party desiring such 
relief. UxxZe v. Vinson, 138. 

2. A confession of judgment containing a duly verified statement of 
defendant that  the amount for which the judgment was authorized 
to be rendered was "$2,250, with interest a t  six per cent from 
2 November, 1876, is justly due by him to the plaintiff," and "that 
said amount is  due from him to the plaintiff on a bond under seal 
for borrowed money due and payable 2 November, 1876," is a com- 
pliance with the statute (The Code, sec. 5 7 1 ) ,  prescribing the man- 
ner for confessing judgments. (Davidson v. Alezandr, 84 N. C., 
621, and Davenport 2 j .  Morris, 95 N. C., 203, distinguished). Ibid. 
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3. When the judge signed a judgment, but directed the clerk to strike i t  
out if a bond was filed within five days: Held, the condition was 
invalid, and the judgment was regular and would be enforced. Hop- 
kins v. Bowers, 175. 

4. The Superior Court has power to correct and amend its judgments 
so as  to make them express fully and plainly the rights of the par- 
ties as ascertained in the trial of the cause, and appeal lies to the 
Supreme Court from a refusal to make such correction. Beam v. 
Bfidgers,  269. 

5. When, upon a motion to correct a judgment which had been carried by 
appeal to the Supreme Court, i t  appeared that such judgment was 
not according to the admitted rights of the parties, and the court 
below refused the motion, on the ground that such judgment was 
res judicata: I t  was Held, that  there was error. D i d .  

JURISDICTION, 675. 

1. The objection to the jurisdiction of the court because the action is 
against the State may be made ore tenus a t  any stage in  the pro- 
ceedings when the fact is made apparent. Chemical Co. w. Board o f  
Agriculture. 135. 

2. The aggregate sum demanded in good faith is the test of the 
jurisdiction of the court, though this aggregate is made up of several 
causes of action. Martin ,u. Goode, 288. 

3. The jurisdiction of the Superior Court is not ousted by failure of 
proof, or by sustaining a demurrer as  to part of the demand. Ibid. 

4. When the complaint alleged a liability of the defendant administra- 
trix c. t. a. for $150 and interest, balance due on an annuity devised, 
and another liability for $359.46 due because of her failure to board 
her mother according to the direction of her testator's will: I t  was 
Held, that  a demurrer to the jurisdiction was improperly sustained, 
and this, though the court below ruled that the second cause of 
action could not be maintained. Ibid. 

' 5. A summons issued by one of the justices of the peace cannot be made 
returnable before another (except in cases of bastardy), and was 
properly dismissed by the latter. Williams v. Bowling. 295. 

6. The new Constitution has increased the jurisdiction of justices of the 
peace and requires them to keep a record of their proceedings, but 
these are not courts of record. Ibid. 

7. Where a justice of the peace has original jurisdiction, the burden is 
on the defendant, upon appeal from his judgment, to show that  the 
indictment was found in less than twelve months after the offense 
was committed; certainly there can be no.cause of complaint on this 
ground, when i t  appears from the record that there was a period of 
twelve months between the presentment and indictment. X. v. Car- 
penter, 706. 

Of justice of the peace, 69. 
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JURY, 695, 722. 

1 .  Where several jurors made affidavit that they were induced to join in 
the verdict of guilty in the belief that the recommendation of mercy 
accompanying their verdict would prevent the death penalty, and 
the court permitted the affidavit to be filed, but, in the exercise of 
its discretion, declined to grant a new trial:  Held, not to be error. 
S. v. Best, 638. 

2. I t  is the privilege of one on trial for crime to have the jury polled 
when rendering the verdict; but i t  is not error to receive the verdict 
without polling unless the defendant requests it in apt time. Ibid. 

3. A motion to quash an indictment made before defendant entered his 
plea, on the ground that three of the grand jurors had failed to 
pay their taxes for the preceding year, was properly sustained. 
S. v. Fertilizer Go.. 658. 

4. I t  is not a sufficient ground to quash an indictment that  the commis- 
sioners failed to comply with section 1722 of The Code as  amended 
by Acts of 1887, in  that they selected for jurors such as  had not paid 
their taxes. The statute is directory, and a challenge to grand 
jurors on this account, unless some actual corruption is shown, will 
not  be sustained. Ibid. 

JUSTICE O F  THE PEACE, 317, 706. 

1 .  A landlord instituted in the court of a justice of the peace two sepa- 
rate actions, each for the recovery of a bale of cotton to which he 
claimed title under a contract with his tenant, and which he alleged 
had been wrongfully converted: Held, that this was not such a 
splitting of causes of action as would authorize a dismissal of the 
suits. Boll v. Howerton, 69. 

2. Although the courts of justices of the peace cannot affirmatively admin- 
ister equity, they have jurisdiction of equitable matters set up by 
way of defense in actions properly cognizable before them. Ibid. 

3. A summons issued by one justice of the peace cannot be made return- 
able before another (except in cases of bastardy), and was properly 
dismissed by the latter. Williams 2;. Bowli~zy, 295. 

4. The new Constitution has increased the jurisdiction of justices of the 
peace, and requires them to keep a record of their proceedings, but 
these are not courts of record. Ibid. 

LARCENY, 690, 718. 

1 .  While it  is ordinarily true that  a person is not guilty of larceny who 
converts property in his own possession, yet if he gained such pos- 
session by any trick or fraud, with intent a t  the time to convert, he 
may be found guilty of larceny. S. v. MacRae, 665. 

2. The ownership of tile property is properly laid in the bailee if i t  ap- 
pears that the defendant, when he took possession of the property 
a s  agent for the owners, used such agency as a means to get pos- 
session to carry out his felonious intent. Ibid. 

3. In  a trial on an indictment for larceny of an ox, the court charged 
that  if defendant got possession under a contract of purchase he was 
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not guilty: Held, to be no proper response to the prayer of defend- 
ant  that  if he came into possession lawfully, and afterwards made up 
his mind to convert them to his own use, he would not be guilty; 
this view of the case the defendant was entitled to have pre- 
sented to the jury, as  it  was a construction warranted by the facts. 
8. v. Hayes ,  727. 

I 

4. A charge which makes the defendant's guilt depend upon his inten- 
tion a t  the time of getting possession, without further finding he 
afterwards executed that intention, is erroneous. Ibid. 

LIEN, 108. (See also MORTG~~GE) .  

1. A sale of land under an execution on a junior judgment passes the 
title to the purchaser encumbered with the lien of prior docketed 
judgments; but where the sale is made upon execution on the senior 
judgment the title passes to the purchaser unencumbered; and the 
lien of any junior docketed judgments is transferred to the fund 
arising from the sale; and it  is the duty of the officer making the 
sale to apply i t  to the satisfaction of the several judgments in the 
order of their priority, whether he has executions in his hands or 
not. Garnbrill v. Wilcox, 42. 

2. Where it  appeared that suits had been commenced, and the property 
of the insured in the contract of insurance had been duly attached 
in the court of another State prior to commencement of a n  action 
in this State: It  is H ~ l d ,  that the foreign attaching creditors ob- 
tained the first lien, and that any judgment rendered in this State 
should take cognizance of that fact. Boyd v.  Ins.  Co., 372. 

3. The property of a corporation chartered for the purpose of supplying 
water to a city is  subject to the lien for materials furnished proL 
vided by The Code. Pipe Go. v. Howland, 615. 

4. Where a company, F., agreed with one H. to supply him with piping, 
etc. ( to  be used in establishing his waterworks plant),  and, pur- 
suant to such agreement, F. supplied such material, but before he 
had finished making such supplies, H. assigned, without notice to  
F., his contract with the city for which the waterworks were in- 
tended, to a company chartered for the purpose of supplying it  with 
water, etc., which assumed, also, his liabilities, and he continued 
in the work as  the subcontractor of such corporation; and thereafter 
F. filed, in  due form of law, in the clerk's office, the notice of his 
lien for material furnished, and on the day of filing, the corporation 
had, for the first time, actual notice of such liability and lien: Held, 
(1) that  F.  was entitled to enforce his lien against the corporation 
for supplies furnished both before and after the assignment; ( 2 )  the 
lien related back from the time of the filing to the time of the be- 
ginning of supplies; ( 3 )  that the real estate, the plant assigned to 
the corporation, and for the improvement of which the materials 
were furnished, was liable; and ( 4 )  for reasons of public policy i t  
should be sold, together with the franchise of the corporation. Ibid. 

Priority of, 115. 
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LIMITATIONS, STATUE OF. 

1. Proceedings against bail, in civil actions, are barred, unless com- 
menced within three years after judgment against the principal, 
notwithstanding the principal may have left the State in the mean- 
while. Navigation Go. v. Williams, 35. 

2. The fact that a nonresident debtor has property within the State 
will not affect section 162 of The Code, which suspends the operation 
of the statute of limitations for the period during which the person, 
against whom the demand is made, is out of the State. Grist v. Wil- 
liams, 53. 

3. Privity of estate between the plaintiff, and those under whom he 
claims, is not necessary to entitle him to the advantage of their pos- 

1 
session to show title by the statute of limitations. Asbury v. 
Fair,  251. 

4. Statute of limitations need not be pleaded specially to show title. 
Ibid. 

5. The statute of limitations, if it began to run before the commence- 
ment of insanity, or other disability, would not, on that  account, 
cease, and when there was any testimony from which such a state of 
facts could be found, their consideration should not have been with- 
drawn from the jury. Ibid. 

6. The defendant administrator, according to his own admission, assum- 
ing to act as plaintiff's agent in the collection and application of the 
rents, cannot plead the statute of limitations unless there was a 
demand and a refusal, and then only from the time thereof. 
Schufler v. Turner. 297. 

* 
7. This action was properly brought within three years after he gave up 

possession of the land. Ibid. 

8. G. was appointed administrator of D. in June and died in August, 
1883. In September, 1889, judgment was rendered upon an action 
begun in 1884 against G.'s executor establishing G.'s liability, as  
administrator, for misuse of D.'s estate: Held, a n  action begun in 
October, 1889, against G.'s sureties was barred by the statute of 
limitations. Gill v. Cooper, 311. 

9. The plaintiff might have begun his action immediately after his 
demand upon G.'s executors and their refusal in  1884, and the 
statute runs from that date. Ibid. 

10. The partial payment by either of two obligors before the bond is 
barred continues it in force. Moore v. Beaman, 328. 

11. When no time is specified for the payment of a bond it is due a t  its 
execution, and the statute of limitations begins to run a t  once. 
Ervin v. 'B7 ooks. 358. 

12. The fact that it  was made payable to the husband when it  ought to 
have been to the wife, does not arrest the running of the statute; he 
was her trustee and not under disability. Ibid. 

13. His assignment of the note to her could not arrest the running of the 
statute; it had begun to run before assignment. Ibid. 

526 
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LIMITATIONS, STATUTE OF-Continued. 

14. The statute of limitations, by Laws 1893, chap. 113, will be applica- 
ble to all causes pf action accrued before 1868 and brought after 
1 January, 1893. Nunnery v. Aceritt, 394. 

LIQUOR, SALE OF. 

1. When two acts of the General Assembly are  inconsistent and irrec- 
oncilable, the last enacted will prevail though there is  no repealing 
clause. A., who had a license from the county authorities, was 
indicted for selling liquor in  the corporate limits of the town of S., 
without a license from the town authorities. The Act of 1887 pre- 
scribed a penalty of twenty-five dollars for this offense. Chapter 
164, Laws 1889, ratified 9 March, amendatory of the first, extended 
the limits of exclusion without such license, to two miles from the 
said corporate limits, and increased the penalty to the extent of a 
magistrate's jurisdiction. Chapter 262, Laws 1887, ratified 11 March, 
forbids the sale of liquor within two miles of a church in the corpo- 
rate limits of S., and makes the punishment of the offense at the 
discretion of the Superior Court: Held .  (1)  the last act, of 11 
march, repeals the other, of 9 March; ( 2 )  i t  is unlawful to sell in 
two miles of the said church; (3)  the town authorities of S. have 
no power to grant license; ( 4 )  the Superior Court has exclusive 
jurisdiction of the offense, and the indictment before the mayor of 
S. should have been dismissed. S. v. Monger, 675. 

2. When the jury found that  the defendant sold spirituous liquors within 
two miles of a certain schoolhouse, and the act under which defend- 
ant was indicted forbid any person from erecting any stand or 
place of business for the purpose of offering for sale spirituous 

' liquors: Held. not guilty. S. v. Sozoers, 68b. 

3. An affidavit, upon which was issued a warrant for retailing spirituous 
liquors, issued and heard by the mayor of an incorporated town, 
charged the defendant with unlawfully and willfully violating a 
town ordinance a t  a time and place named, and setting forth the 
facts of his being a druggist and selling liquor not as  medicine, was 
amended so as  to show the person to whom the liquor was sold, and 

, was, upon appeal to the Superior Court, amended so as  to charge an 
offense under section 4, chapter 215, Laws 1887, forbidding drug- 
gists to sell liquors except for medicine and upon prescription of 
a physician: H e l d ,  no error. S .  c. Davis. 729. 

4. The affidavit and warrant in contemplation of law are one, if one is 
referred to by the other. Ib id .  

5. The officer arresting could not refuse to act because an offense was 
charged informally (or defectively, and another offense intended, 
which, in contemplation of law, did not exist. Ib id .  

6. The prisoner having been arrested and being before the court, and it  
appearing that a n  offense had been committed, though impprfectly 
charged, the court had the discretion to amend and proceed to try 
him, or to commit him to await his trial upon indictment found. 
Ibid.  
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MALICIOUS PROSECUTION, 700. 

1 .  I t  is essential to the mantenance of an action for malicious prosecution 
that the complaint should maintain an .averment of the want of 
probable cause, or a statement of facts which, if proved, would 
establish a want of probable cause. Ely v. Davis, 24. 

2. Sewzble, that an action will not lie for malicious prosecution in a civil 
suit, unless there has been an arrest of the person, seizure of prop- 
erty, or similar extraordinary proceedings productive of special 
damages. Ibid. 

MONEY CONVERTED INTO LAND. 

Land subject to payment, 342. 

MORTGAGE (see, also, LIEN), 231, 360. 

1 .  The assignee of a chattel mortgage acquires an interest in the debt 
secured and the property pledged, which will be protected in courts 
of law, as  well as in  courts of equity; such assignment may be either 
with or without seal; i t  need not be registered, and may be proved 
as any other indorsement. Hodges v. Wilkinson, 56. 

2. While the mortgagee or trustee of land conveyed to secure pre-existing 
debts is a purchaser for value, yet he takes the property subject to 
any equity or other right attached to i t  in the hands of the debtor. 
(Brem v. Lockhart, 93 N. C., 191, commented upon.) Wallace v. 
Cohen, 103. 

3. While an unregistered mortgage is good inter partes, actual notice of 
its existence will not affect the rights of a junior registered mort- 
gage. Ibid. 

4. An infant executed a mortgage of land, and after arriving a t  majority 
executed another mortgage of the same land to another mortgagee; 
in the last mortgage, immediately following the descriptive clause, 
was this recital: "Which said tract is subject to a prior lien in favor 
of J. B.," the first mortgagee: Held, that this recital was a ratifi- 
cation of the first mortgage, and thereby constituted it  a first lien 
upon the land conveyed. Ward v. Anderson, 115. 

5. The owner of land mortgaged it to A, and subsequently conveyed the 
right to cut timber therefrom to B for fifteen years; thereafter A 
assigned the mortgage to B, who assigned it  to C, but with a verbal 
agreement that the timber was released from the mortgage. The 
last assignee foreclosed, and under the decree of sale, which con- 
tained no reference to the verbal agreement, D purchased without 
notice of the agreement and received a conveyance: Held, that D 
was a n  innocent purchaser and should be protected against the oper- 
ation of the agreement to release the timber. Lumber Co. v. Uail, 
120. 

6. An agricultural lien contained the stipulation that, if the debt secured 
' was not paid from the proceeds of the crop, or otherwise, by 1 5  

October following, the mortgagee might take possession and sell; the 
debt was not paid, nor did the mortgagee take possession, but shortly 
after the date named the defendant purchased: Held, that  the mort- 
gagee had not waived his lien, and the defendant took subject to it. 
Perry v. Brugg, 159. 

5 2 8  
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7. A mortgage upon subsequently acquired property, other than crops, is 
valid i n t e r  p w t e s  and their assignees. P e r r y  v. W h i t e .  197. 

8. In the absence of a stipulation to the contrary, a mortgage cannot be 
foreclosed until the maturity of all the notes or bonds which it  

I secures; and the same rule applies to contracts for sale of land 
where the purchase money is to be paid in  instalments, and the pur- 
chaser has been let into possession. In  such case a decree for spe- 
cific performance will not be given until all the money is due, but 
the vendee will be entitled to personal judgment upon each of the 

I payments as  they may become due. R r a m e  v. S w a i n ,  540. 

9. When the only evidence offered in a trial upon the issue a s  to whether 
a married woman was a free trader was a mortgage reciting that she 
was such, and the testimony of witnesses that they thought they had 
seen "the free-trade papers" in office of the register of deeds: I t  
was f ie td,  that  the court properly instructed the jury to find she was 
not a free trader. W i l l i a m s  1;. W a l k e r ,  604. 

, 10. The mortgages executed by her without privy examination are  void 
as  to her, though duly proved by the oath of a subscribing witness 
and recorded. Ib id .  

11 .  There is no equity to subject her interest in the lands so attempted to 
be conveyed in such mortgages to a lien in favor of the mortgagee, 
because he was induced by her false and fraudulent representation 
that  she was a free trader to loan her money secured by such mort- 
gages; he can, however, follow and recover the money itself so 
obtained in her hands, or the property into which such money has 
been converted, and he can subject to his lien any interest the hus- 
band had in the said lands. I t i d .  

MOTIONS AND O R D E R S ,  425. 

1. Judgments and orders are in fieri during the term they are rendered, 
and motions may be made to set them aside without notice; but after 
that  term such motions can only be heard after due notice. Harper  
v. Saggg, 324. 

2 .  A motion heard upon verbal notice given on the day of the hearing is 
irregular, and should have been dismissed. Ib id .  

3. A motion in the cause is the proper remedy to attack a final judgment 
when, in  a proceding to sell land for assets, begun in 1881, i t  appeared 
there had been a sale under order of the clerk, pending an appeal to 
the  judge upon a question affecting the validity of the order, which 
order was reversed upon such appeal, and when it  further appeared 
that  in 1885 the matter was ordered to be suspended, pending the 
finding of material facts by a referee, and that  there was an order 
by the judge in 1886 affirming the order of sale, but not the confirma- 
tion thereof. Lic t ie  v. Chappell ,  347. 

4. A motion in such case to vacate the order of sale and to allow the 
defendants, the intestate's heirs a t  law, to pay the debt of the estate, 
was allowed by the clerk, and affirmed on appeal by the judge, and 
remanded to the clerk for the purpose of notifying the purchaser to 
show cause why the sale should not be set aside, and after successive 
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references was finally heard and allowed: Weld, no error. The 
judge had power, under Laws 1887, chapter 276, to determine the 
whole matter in controversy. Ibid. 

MURDER. 

1. Upon the trial of a n  indictment for homicide, charged to have been 
produced by poison, it  was in evidence that the deceased exhibited, 
before and after death, symptoms of arsenical poison; that  flour, 
bread and dough, from which she had eaten, had been taken, on the 
day of her death, from her house and given to the coroner who, with 
another physician-both being medical experts-made an analysis 
and testified that  they discovered the presence of arsenic. The 
coroner testified that he carried the substance given him to his pri- 
vate office; that it  was possible for some one to have entered his 
office and put in  the poison, but barely probable: Held, not error to 
admit, the evidence of existence of arsenic, especially as  the court 
instcucted the jury that before they could consider that fact they 
must be satisfied beyond a reasonable doubt that the flour and dough 
analyzed were the same of which the deceased ate. S, v. Best, 638. 

2. It  is not competent to impeach the verdict of a jury for misconduct by 
evidence proceeding from the members of the body. Ibid. 

3. Where several jurors made affidavit that they were induced to join in  
the verdict of guilty in the belief that the recommendation of mercy 
accompanying their verdict would prevent the death penalty, and the 
court permitted the affidavit to be filed, but, in  the exercise of its 
discretion, declined to grant a new trial:  Held, not to be error. 
Ibid. 

4. I t  is the privilege of one on trial for crime to have the jury polled 
when rendering the verdict; but it  is not error to receive the verdict 
without polling unless the defendant requests it  in  apt time. Ibid. 

5. In an indictment for homicide, where it  appeared that a pistol was 
loaned to the prisoner, i t  was not competent for him to show that he 
could not hear of anyone having loaned him a pistol. S. v. McKin- 
ney. 683. 

6. The State was properly allowed to corroborate its witness by showing 
that he made the same statement soon after the trial. Ibib. 

7. When, in a trial for murder, the foreman responded "guilty of murder 
in the second degree," it  was proper to instruct the jury that such 
verdict could not be rendered under our laws; and where, upon fur- 
ther instruction as  to what constituted the law of manslaughter, the 
jury could not agree up to the time the term was about to expire: 
Held, the order of mistrial was not error. S. v. Whitson. 695. 

8. The practice of drawing a jury from the box is favored by the Court, 
but this law is not mandatory. Ibid. 

9. The dying declarations of the deceased, written down and sworn to 
at  the time they were spoken, are to be used solely to refresh a 
witness' memory. Ibid. 
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10. The fact that one of the prisoners went, several hours after the shoot- 
ing to the house of the dying man, and offered to wait on him, is no 
part of the res  gestce, and was properly excluded. Ibid.  

11. I t  is competent to show the prisoners were living under assumed 
names at  the time of arrest. Ib id .  

12.  Where several persons are attempting to kill another, or aiding and 
abetting, and one does the killing, all may be found equally guilty. 
Ib id .  

13 .  The charge that  the dying declarations should be received "cau- 
tiously, not superstitiously," is a sufficient response to the prayer 
that they should be received with much caution. Ib id .  

14. No set formula is required in defining "reasonable doubt"; it means 
fully satisfied, or satisfied to a moral certainty. Ibid.  

15.  Where killing with a deadly weapon is shown, the law presumes 
malice, and the burden of showing matter of excuse or mitigation is 
upon the prisoner, not beyond a reasonable doubt, but to the satis- 
faction of the jury. Ibid.  

16. In defense against an indictment for murder, i t  is no excuse to show 
that had proper caution and attention been given a recovery might 
have been effected. Neglect or maltreatment will not excuse, except 
in cases of doubt as  to the character of the wound. S. a. H a m b r i g h t ,  
707. 

17.  But if the deceased, while languishing of a mortal wound, is killed by 
a second assailment, the first is not guilty of murder. Ib id .  

18.  If the wound is mortal-sufficient to produce death-and death fol- 
lows, it will be attributed to  the wound, even though death was 
facilitated by some act of the deceased. Ibid.  

19. There being no evidence of any intervening cause of death, it  was not 
error to refuse instruction upon it. Ib id .  

NEGLIGENCE (See also DAMAGES) ,  80, 187, 246, 380. 

1. The essential element of negligence is a breach of duty, and in actions 
thereon it  is necessary that the plaintiff should state and prove the 
facts sufficient to show what the duty is and that  the defendant owes ' 
i t  to him. E m r y  v. N a v i g a t i o n  Co., 94. 

2 .  A proprietor of land is not generally responsible for injuries to other 
persons arising from the condition in which the premises have been 
left, or from the prosecution of a business in  which the owner has 
a right to engage; and a trespasser or mere licensee cannot recover 
for such injuries unless the use of the property by the owner was 
per se unlawful, or unless the injuries were inflicted willfully, wan- 
tonly, or through gross negligence of the owner. Ib id .  

3. The plaintiff and defendant made an agreement by which the former, 
in the event he cobld not agree with the latter for the rent of cer- 
tain buildings which he had erected on defendant's land, stipulated 
that he would, upon six months notice, remove the buildings; the 
defendant demanded that  plaintiff enter into a contract for the rent, 
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and plaintiff declined; thereupon defendant served notice to remove 
the structures, but the plaintiff failing to do so, defendant endeavored 
to remove them and was prevented by the force of plaintiff. Soon 
thereafter the buildings were destroyed by fire occasioned by blast- 
ing, by defendant, who was improving property near by; there was 
no evidence that defendant acted willfully or recklessly: Held, that  
plaintiff was a trespasser and not entitled to recover damages for 
the destruction of the buildings. Ibid. 

4. The acquisition by a railway corporation of the right of way does 
not carry with it  the privilege of throwing stones, or other material, 
by blasting, to a distance of two hundred yards or more on the lands 
of an adjacent proprietor, whereby the family of the latter is 
exposed to danger while engaged in their domestic duties. Black- 
well v. R. R., 151. 

5. Where those engaged in the construction of a railway employ a 
powerful explosive in  blasting-with the effects of which they will 
be presumed to have knowledge-it is their duty to cover the blast, 
or otherwise restrict the effect of the explosion, so as  to prevent 
danger to others, and if this be impracticable, they should give 
timely warning of the explosion to all persons who may be in  
danger from it. Ibid. 

6. Where the body of the plaintiff's intestate was found, just after de- 
fendant's freight train had passed, lying about '71% yards north of 
the bridge of the defendant railway company, over which there was 
a plank crossing used by persons a s  a footway leading to a house to 
which he had just before declared his purpose to go, with the head . resting against the end of a cross-tie, a fracture in the skull and 
bruises upon the hip and shoulders, but no other wounds: I t  was 
Held, (1) that in  the absence of direct proof as to the position and 
conduct of the intestate a t  the time of the killing, the necessary 
inference was that his own carelessness in going upon defendant's 
track and exposing himself to injury was the proximate cause of 
his death; ( 2 )  that  if the engineer could, by proper watchfulness, 
have seen intestate standing or walking on the track, he would not 
have been negligent in  acting on the assumption that  intestate would 
step off in time to avert injury; ( 3 )  that if intestate was seen, or 
could, by proper care, have been seen by the engineer, sitting upright 
on the end of a cross-tie, as  the testimony tended to show his posi- 
tion to have been, the latter was justified in  believing that he would 
get out of danger. Norwood u. R. R., 236. 

7. That, whether intestate was a trespasser or licensee, it  was his duty 
to keep out of the way of a passing train, and his failure to do so 
would be considered the proximate cause of his death, in the 
absence of testimony tending to show that the engineer could, by 
proper watchfulness, have seen him lying apparently insensible on 
the track, or in peril upon the bridge in  time to have avoided the 
injury by using the appliances a t  his command, and without jeopardy 
to persons on the train. Ibid. 

8. After contributory negligence is  shown, the plaintiff cannot relievd 
himself of the burden of proving some subsequent act or omission of 
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the defendant to have been the proximate cause, by offering testi- 
mony that merely raises a conjecture. He must show the nature of 
such act or omission, so that the jury may fairly infer that it  was 
the immediate cause of the injury. Ib id .  

9. In  response to a prayer that if plaintiff knew slime was on the  plank 
and did not use extra care, i t  was "contributory negligence," the 
court charged, after explaining what negligence is, "If the plaintiff 
knew the place was slippery, i t  was his  duty to use more care than. 
if he were wholly ignorant of its condition": field, sufficiently re- 
sponsive. W h z f f o ~ d  v. Ncw K w u ~ .  272. 

10.  It  was not necessary in this case for the court to instruct the jury 
that  the plaintiff could not recover upon contributory negligence 
found; i t  was his duty, upon issues found, to determine if the 
plaintiff could recover. Jbid. 

11. Though there was no testimony but the plaintiff's, and that  was to 
the effect that "he noticed the place was slippery, but was not 
expecting anything to thrown him down, and kept no more lookout 
than usual"; yet the defendant cannot complain that it  was the duty 
of the court to find the facts-or instruct the jury more distinctly 
what they constituted-as the court gave in  substance the charge 
he asked, and especially as  the charge was fair as  it  stood. Ibid.  

12.  When acting under the order of the conductor, but contrary to a rule 
of the railroad company to which he had assented, the plaintiff was 
injured in coupling defective cars, of which defect he had no 
notice until i t  was too late to escape: H e l d ,  that the court erred in  
withdrawing the case from the jury on the ground that  plaintiff, 
upon such facts, could not recover. Mason v. R. R., 482. 

13. Discussion by A'=, J., of the law of negligence in injuring em- 
ployees, and of injury by fellow-servants. Ib id .  

14.  In  a n  action against a railroad company for damages for negligence 
in  allowing the burning of some timber on a car intended for ship- 
ment, i t  appeared that the plaintiff loaded the car on defendant's 
track, but did not notify the agent that  i t  was ready for shipment, 
nor of the name of the consignee; the car was moved by de- 
fendant's agent to another track (erected for shipper's convenience) 
very close to a dry-kiln, from which it  took fire; the court found 
by consent that  the timber had been left with defendant, awaiting 
orders for shipment, and, as  a conclusion of law, that  defendant was 
not a n  insurer, but a simple warehouseman: Held, defendant's 
liability was that of a warehouseman, and not that  of a common 
carrier, and the fire being accidental, no such negligence was shown 
a s  entitled the plaintiff to recover. Basnight v. 12. R., 592. 

15. A common carrier is responsible only when goods are  delivered and 
accepted by him in the usual course of business for immediate trans- 
portation. Ibid. 

16.  The defendant's liability a s  warehouseman in this case was only that  
of a gratuitous bailee. Ibid. 
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17. Where it  is shown that the plaintiff was injured by the negligence of 
the defendant in starting his street car just a s  she was about to 
alight therefrom, he cannot exculpate himself by showing that she 
was so encumbered with baggage that she could not avail herself 
fully of his means provided for alighting, or that  she waited two 
minutes before getting up from her seat, the car having gone beyond 
the place where she was to get off. Caufleld v. R. R., 597. 

a 18. If the conductor might have seen her and prevented her fall, the 
company is liable even though she was also negligent as described 
in her manner of alighting from the car. Ibid. 

19. The burden of proof is on the defendant to show contributory negli- 
gence. Ibid. 

Presumptioq of, 458. 

NOTICE, 615. 

1. Notice to an agent of matters coming within the scope of his employ- 
ment is  notice to his principal, and actual notice to the agent of an 
unregistered deed is "actual notice" to the principal, under section 1 ,  
chapter 147, Laws 1885; i t  is  not necessary that such notice be per- 
sonal. Cowan v. Withrow. 306. 

2 .  The pvoviso in section 1 ,  chapter 147, Laws 1885, declaring the act 
shall not apply to "one who purchases with actual or constructive 
notice of an unregistered deed" extends to purchasers a t  sheriff's 
sale, and applies as  against the lien of a docketed judgment. Ibicl .  

3. Judgments and orders are i n  fieri during the term they are rendered, 
and motions may be made to set them aside without notice; but 
after that term such motions can only be heard after due notice. 
Harper v. Sugg, 324. 

4. A motion heard upon verbal notice given on the day of the hearing 
is  irregular, and should have been dismissed. Ibid. 

Of existence of unregistered mortgage, 103. 

Of equities, 243. 

Of fraudulent intent, 360. 

OVERFLOW OF WATER. 

Damages from, 80. 

PARTIES. Appeal from order making, 261. 

PARTITION. 

1.  A sale for partition will not be decreed where there are contingent 
remainders, or other future conditional interests, unless all the 
persons who may be by any possibility interested unite in asking 
for such decree-Laws 1887, chap. 214, not applying to such con- 
tingent estates and interests. AydEett v. Pendleton, 28. 

2. A motion in the cause is the proper reinedy to attack a final judg- 
ment when, in a proceeding to sell land for assets, begun in 1881, i t  

5 3 4  
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1 appeared there had been a sale, under order of the clerk, pending a n  
appeal to  the judge upon a question affecting the validity of the 
order, which order was reversed upon such appeal, and when it  

\ 

further appeared that in 1885 the matter was ordered to be sus- 
pended, pending the finding of material facts by a referee, and that  
there was a n  order by the judge in 1886 affirming the order of sale, 
but not the confirmation thereof. Lictie v. Chappell, 347. 

3. A motion in such a case to vacate the order of sale, and to allow the 
defendants, the intestate's heirs a t  law, to pay the debts of the 
estate, was allowed by the clerk, and affirmed on appeal by the judge, 
and remanded to the clerk for the purpose of notifying the pur- 
chaser to show cause why the sale should not be set aside, and after 
successive references was finally heard and allowed: Held, no 
error. The judge had power, under Laws 1887, chapter 276, to 
determine the whole matter in controversy. Ibid. 

4, When a petition of tenants in common for sale of land fails to 
allege possession, objection made for the first time in the Supreme 
Court will be disregarded. Epleg v. Epley, 505. 

PLEADING, 94, 183, 293, 432, 507 

1. I t  is essential to the maintenance of an action for malicious prosecu- 
tion that the complaint should contain an averment of the want of 
probable cause, or a statement of facts which, if proved, would estab- 
lish a want of probable cause. E l y  v. Davis, 24. . 

2. An answer having alleged a set-off, the replication thereto alleged that 
such answer was "untrue and denied" and reiterated the cause of 
action stated in the complaint: Held, sufficient to put the plea of 
set-off in  issue and require evidence in its support. Gregg v. Mal- 
lett, 74. 

3. Plaintiff having set out in  the complaint the contract sued upon, 
the defendant, in answer thereto, stated that he did sign a paper 
similar to that  stated in  the complaint, but there was no considera- 
tion: Held, that this was not sufficient to raise a n  issue as  to the 
execution of the instrument, but in  effect was a n  admission of that  
fact and dispensed with further proof. Hargrove v. Jdcock, 166. 

4. The Superior Court has a right ex mero motu to direct that plead- 
ings shall be more explicit, as  that an entire will, instead of one 
clause thereof, shall be set out. Martin v. Goode, 288. 

5 .  T h e p i e d i n g  of-a nunresfd-ent may be verifled by an agent or aEor- 
ney: (1) when the action is upon a written instrument for the 
payment of money only, and the instrument is in  the possession of 
such agent or attorney; ( 2 )  when all the material allegations are 
within the personal knowledge of such agent or attorney. Grifin 
v. v g h t  Cornpang, 434. 

6. The averment of the possession of the note sued on is allegation of 
"knowledge or grounds of belief;' for, nothing else appearing, such 
note, when put in evidence, would entitle the plaintiff to judgment. 
Ibid. 
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7. The object of the verification is, that  if the defendant does not deny 
the allegations, the cause shall stand a s  if the jury had been em- 
paneled, and the allegations put in  proof without denial, the purpose 
being to avoid the delay of trial upon uncontroverted points. Ibid. 

8. I t  was error to refuse the plaintiffs judgment upon failure of defend- 
ants to put in  a verified answer to such complaint, unless, for good 
cause shown, the defendants were entitled to an extension of time 
for answer. Ibid. 

9. Such refusal was the denial of a substantial right and at  once appeal- 
able before final judgment. Ibid. 

10. Final judgment may be enterd in  this Court now; but since the case 
goes back it  will be in the discretion of the judge to allow the answer 
to  be verified. Ibid. 

11. When a debt is established by admissions in the answer, the matter 
pleaded in avoidance should be established affirmatively by evi- 
dence. McQueen v. Bank, 509. 

12. The defendant bank admitted the plaintiff had de~osi ted with i t  a sum 
of money, and set up facts in i ts  answer tending to show that  the 
balance not drawn out had been assigned to it, but failed to  offer 
any evidence in  support of it:  Held, the plaintiff was entitled to  
recover upon the pleadings. Ibid. 

13. Such ruling is not i n  contravention of right to have a jury pass upon 
t h e  issues raised by the pleadings. Ibid. 

POSSESSION. 
When evidence of title, 74. 

Adverse, 172. 

PRESUMPTIONS, STATUTE OF, 404. 

1. In  a n  action to surcharge and falsify and restate an account filed in  
1865, the statute of presumptions, instead of the statute of limita- 
tions, is proper to be pleaded. Nunnery  v .  Averit t ,  394. 

2. The running of this statute was suspended during the minority of 
plaintiffs unless represented by guardian. Ibid. 

3. Ten years seems to have been the limit prescribed by the statute of 
presumptions in  such actions, and when this statute is pleaded it  is 
incumbent upon the plaintiffs to  show that their action was within 
the limit, and if not, to offer evidence in  rebuttal of the presump- 
tion. Ibid. 

4. The relation of trustee and cestui  que trust  does not now exist be- 
tween the.plaintiffs and defendant, because the latter disavowed i t  
by the filing of the final account. Ibid. 

PRINCIPAL AND SURETY. 
1. One who has become surety for the performance of a contract has the 

duty imposed upon him of seeing that  the contract is performed, and 
he cannot require the creditor to assume any obligation which he 
has incurred. Hell e.  Homerton, 69. 

536 
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2.  While a creditor is not bound to exercise diligence to enforce the col- 
lection of a demand upon which he has surety, he has no right to 
release any other security which he has acquired and which m&ht 
be available in satisfaction of the debt, and if he does so it  will dis- 
charge the surety. Ibid. 

PROBATE AND REGISTRATION. 
1. A clerk is not incompetent to take the a,cknowlcdgment of the execu- 

tion of a deed because he is a subscribing witness to  the document. 
Trenwith v. Smallu~ood, 132. 

2. Where the proof of the execution of a deed, or other instrument re- 
quiring registration, has been duly made within the State, it is not 
necessary that the fact of probate should be registered, unless there 
is some special direction in the statute to  that effect. (The Court, 
however, does not commend the practice of omitting the registration 
of the certificate of probate). Perry v. Bragg, 159. 

3. The execution of a deed was proved before a justice of the peace in  
the county of Franklin, and the clerk of the Superior Court of that 
county certified the official character of the justice of the peace under 
his official seal; the deed was thereupon registered in  Granville 
County upon the fiat of the clerk of the Superior Court of that  
county, but the official seal of the clerk of Franklin Superior Court 
was not registered: Held, that  the  registration was valid. Ibid. 

4. Notice to an agent of matters coming within the scope of his employ- 
ment is notice to his principal, and actual notice to the agent of a n  
unregistered deed is "actual notice" to the principal, under section 
1, chapter 147, Laws 1885;  i t  is  not necessary that such notice be 
personal. Cowan v. Withrow, 306. 

5. The proviso in section 1, chapter 147, Laws 1865, declaring the act 
shall not apply to "one who purchases with actual or constructive 
notice of an unregistered deed" extends to purchasers a t  sheriffs' 
sales, and applies as  against the lien of a docketed judgment. Ibid. 

6. The Code, section 1266, provides for the correction of errors in regis- 
tration by petition, and proceedings wherein interested persons and 
adjoining landholders are made parties, and in such cases the statu- 
tory proceeding is  exclusive. Hopper v. Justice, 418. 

7. When the court to whom was submitted the case by the parties found 
a s  a fact that  a probate sought to  be impeached was sufficient in  
form, and there was no exception, he is precluded from having the 
point considered in this Court. Kidd v. Venable, 535. 

8. The probate being found sufficient i n  form, i t  will be presumed to 
have been taken by a justice of the peace duly authorized by statute, 
though this fact does not distinctly appear on the probate; and it  
only appeared that two persons were appointed by the court for the 
purpose of taking it, and that upon their report the instrument was 
ordered to be recorded. Ibid. 

9. A deed admitted to probate in  1835 was executed according to the 
statute of 1751, and the wife, who was a minor, could make a valid 
conveyance. IFid. 
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PROBATE AND REGISTRATION-Colztinued. 

10. The probate then had the effect of a fine and recovery, but the statute 
has since been amended. Ibid. 

' Of unregistered mortgage, 103. 
Contracts to  convey land, as  between the parties thereto, may be read 

in evidence without being registered, 166. 

PROCESS, return of, by sheriff, 246, 291. 
Issued by justice of the peace, 295. 

PUBLIC PO'LICY 
Contract invalid against, 187. 

PURCHASER. 
1. An innocent purchaser for a valuable consideration,, from the fraudu- 

lent vendee, will, however, be protected against the vendor. Wal- 
lace v. Cohen, 103. 

2 .  The owner of land mortgaged it  to A, and subsequently conveyed the 
right to cut timber therefrom to B for fifteen years; thereafter A 
assigned the mortgage to B, who assigned it to C, but with a verbal 
agreement that the timber was released from the mortgage. The last 
assignee foreclosed, and under the decree of sale, which contained no 
reference to the verbal agreement, D purchased without notice of 
the agreement and received a conveyance: Held, that D was an 
innocent purchaser, and should be protected against the operation of 
the agreement to release the timber. Lumber 00. v. Dail, 120. 

QUASHING INDICTMENT. 
1. A motion to quash an indictment made before defendant entered his 

plea, on the ground that  three of the grand jurors had failed to pay 
their taxes for the preceding year, was properly sustained. S. v. 
Fertilixer Co., 658. 

2 .  I t  is not a sufficient ground to quash an indictment that  the commis- 
sioners failed to comply with section 1722 of The Code as amended 
by Laws 1887, in that they selected for jurors such as  had not paid 
their taxes. The statute is directory, and a challenge to grand 
jurors on this account, unless some actual corruption is shown, will 
not be sustained. Ibid. 

QUO WARANTO. 
1.  In a quo wla?ranto brought by a citizen, qualified voter and taxpayer 

of a municipal corporation, upon leave of the Attorney-General, to try 
the title of a n  officer, the chief of police of said corporation, it is not 
necessary to allege that the relator is .entitled to  the  office or has any 
interest therein. Foard v. Hall, 369. 

2. The board of aldermen of such corporation are not necessary parties 
defendants to such action. Ibid. 

3. Under the general statute, The Code, see. 3796, only qualified voters of 
towns and cities are eligible to offices therein. Ibid. 

4. The office of chief of police is such a n  office that  a quo warranto 
may be brought to try the title to it. Ibid. 
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RAILROAD. 
1. Where a railroad company, in  the construction of its road, erected an 

embankment leading to a bridge over a stream, whereby the natural 
channel of the stream was considerably contracted, and plaintiff's 
lands became liable to frequent overflows, but were not made entirely 
useless for agricultural purposes, being cultivated with varying 
results each year, and the damages such as  could have been appor- 
tioned from time to time: Held, (1) that  i t  was the duty of the 
railroad to so construct its road that  a sufficient space should be left 
for the discharge of the water through its accustomed channel, 
whether artificial or natural, and this duty is a continuing one; ( 2 )  
i t  was not contributory negligence on the part of the plaintiff to 
continue planting crops on the lands so subject to  overflow (Emrg 
v. R. R., 109 N. C., 598, distinguished) ; ( 3 )  the delay of the plaintiff 
for a period less than twenty years to notify the company of his 
injuries, could not estop him or give the company a prescriptive 
right to maintain the embankment without liability for damages. 
Knight v. R. R.. 80. 

2. While excavating by blasting is a legitimate means of construction of 
railways, and its prudent use is deemed to have been in contempla- 
tion in the assessment of damages for the right of way, nevertheless, 
where damage results therefrom to the lands of a n  owner adjacent to 
those condemned, because of the unskillful or careless method in 
which it is employed, or if the material adopted as a n  explosive is 
unnecessarily powerful, the corporation, or other person so.employ- 
ing such agency, will be liable for any damages produced thereby. 
Blackwell o. R. R., 151. 

3. The acquisition by a railway corporation of the right of way does not 
carry with it  the privilege of throwing stones, or other material, by 
blasting, to  a distance of two hundred yards or more on the lands of 
an adjacent proprietor, whereby the family of the latter is exposed 
to danger while engaged in their domestic duties. Ibrd. 

4. Where those engaged in the construction or operation of railways have 
been accustomed to give warning of approaching danger, and thereby 
induce the public to act upon the presumption that the usual signal 
will be given, and it  is not given, whereby one who relied upon it  
was injured, the latter is entitled to recover damages. Ibid. 

5. Where those engaged in the construction of a railway employ a pow- 
erful explosive in blasting-with the effects of which they will be 
presumed t o  have knowledge-it is their duty to cover the blast, or 
otherwise restrict the effect of the explosion, so a s  to prevent danger 
to others, and if this be impracticable, they should give timely warn- 
ing of the explosion to all persons who may be in  danger from it. 
Ibzd.  

6. Where the body of the plaintiff's intestate was found, just after de- 
fendant's freight train had passed, lying about 71y2 yards north of 
the bridge of the defendant railway company, over which there was 
a plank crossing used by persons as a footway leading to a house to  
which he had just before declared his purpose to go, with the head 
resting against the end of a cross-tie, a fracture in  the skull and 
bruises upon the hip and shoulders, but no other wounds: It  was 
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Held, (1) that in  the absence of direct proof as  to  the position and 
conduct of the intestate at  the time of the killing, the necessary in- 
ference was that his own carelessness in  going upon defendant's 
track and exposing himself to injury was the proximate cause of 
his death; ( 2 )  that if the engineer could, by proper watchfulness, 
have seen intestate standing or walking on the track, he would not 
have been negligent in acting on the assumption that intestate would 
step off in time t o  avert injury; ( 3 )  that if intestate was seen, or 
could, by proper care, have been seen by the engineer, sitting up- 
right on the end of a cross-tie, as  the testimony tended to show his 
position to have been, the latter was justified in believing that  he 

~ would get out of danger. Norwood v .  R. R., 236. 

7. That, whether intestate was a trespasser or licensee, it  was his duty 
to keep out of the way of a passing train, and his failure to do so 
would be considered the proximate cause of his death, in the ab- 
sence of testimony tending to show that  the engineer could, by 
proper watchfulness, have seen him lying apparently insensible on 
the track, or in .  peril upon the bridge, in time to have avoided the 
injury by using the appliances a t  his command, and without jeop- 
ardy to persons on the train. Ib id .  

8. After contributory negligence is shown, the plaintiff cannot relieve 
himself of the burden of proving some subsequent act or omission 
.of the defendant to have been the proximate cause, by offering testi- 
mony that merely raises a conjecture. He must show the nature of 
such act or omission, so that  the jury may fairly infer that it  was.  
the immediate cause of the injury. Ib id .  

9. The testimony that the headlight shone in the door of a house 150 
yards up the road did not tend to show the actual condition of intes- 
tate, when stricken, or that  the engineer could have seen him. Ibid.  

10. The testimony of the engineer and fireman, that  they kept a careful 
lookout, is not contradicted directly, and does not seem to be in con- 
flict with any other evidence. Ib id .  

11. The authority granted to a corporation by its charter to construct a 
railroad does not thereby confer upon i t  an immunity from liability 
for damages to others in  respect of their adjacent lands, when 
under the same circumstances, a private individual would be liable. 
Staton v. R. R., 278. 

12. Such immunity expressly granted by the Legislature would be i n ,  
conflict with the Magna Charta and the Constitution. Ibid.  

13. The words "deprived" and "taken," in  the Magna Charta (Declaration 
of Rights, sec. 1 7 )  are broad enough to include dumayes  to land. 
Ib id .  

14.  The use of "ordinary skill and caution" in  the construction of the work 
is not sufficient to protect from liability if there was a failure to 
provide against a danger which might have been foreseen. Ibid.  

15. An act giving authority to the Railroad Commission to prescribe rules 
and regulations for the government of railroads, and providing that,  
upon failure of any railroad company to make full and ample recom- 
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pense for the violation of such rules and regulations, the com- 
mission should be entitled to proceed in the courts, after notice, to 
enforce the penalties to be prescribed therein for such violation, is 
valid, without providing in detail the methods of procedure. Ex- 
press Co. v. R. R., 463. 

16. A railroad company is not compelled to furnish express facilities to 
another to conduct an express busin&ss ouev its road the same as  i t  
provides for itself or affords to any other express company. Section 4 
of the Commission Act, forbidding discrimination against any other 
corporation, etc., respecting any species of traffic, is  merely declara- 
tory of the common law, and does not enlarge its scope. Ibid. 

17. The refusal of the defendants to provide the plaintiff with the express 
facilities sought, is no violation of Rule 8, adopted by the Com- 
mission: "No railroad company shall, by reason of any contract 
with any express or other company, decline or refuse to  act a s  a 
common carrier to transport any articles proper to be transported by 
the train for which it is  offered." Ihid. 

18. A rule of a railroad company agreed to by plaintiff (an employee), 
may be waived or abrogated for the company by the conductor mak- 
ing a n  order contrary to such rule, when it  was the duty of the 
plaintiff to obey such order. Mason v. R. R., 482. 

19. The conductor is not a fellow-servant of a person employed in coup- 
ling cars. lbid. 

20. When acting under the order of the conductor, but contrary to a rule 
of the railroad company to which he had assented, the plaintiff was 
injured in coupling defective cars, of which defect he had no notice 
until  i t  was too late to escape: Held, that  the court erred in with- 
drawing the case from the jury on the ground that  plaintiff, upon 
such facts, could not recover. Ibid. 

21. Discussion by A V E ~ Y ,  J., of the law of negligence in  injuring em- 
ployees, and of injury by fellow-servants. Ibid. 

22. In  a n  action against a railroad company for damages for negligence 
i n  allowing the burning of some timber on a car intended for ship- 
ment, it appeared that the plaintiff loaded the car on defendant's 
track, but did not notify the agent that  i t  was ready for shipment, 
nor of the name of the consignee; the car was moved by defendant's 
agent to another track (erected for shipper's convenience) very 
close to a dry-kiln, from which it took fire; the court found by con- . 
sent that  the timber had been left with defendant, awaiting orders 
for shipment, and, as a conclusion of law, that  defendant was not a n  
insurer, but a simple warehouseman: Held, defendant's liability 
was that  of a warehouseman, and not that of a common carrier, and 
the fire being accidental, no such negligence was shown as entitled 
the plaintiff to recover. Basnight u. R. R., 592. 

23. A common carrier is responsible only when goods are  delivered and 
accepted by him in the usual course of business for immediate trans- 
portation. D i d .  

24. The defendant's liability as  warehouseman in this case was only 
that of a gratuitous bailee. Ibid. 
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RAILROAD COMMISSION. 

1. The General Assembly may, without delegating its law-making power, 
establish a commission with authority to fix reasonable rates and 
tariffs for railroads, prevent unjust discriminations and exercise a 
reasonable supervision and control in other matters subject to the 
right of appeal to the courts, and the act of Assembly creating the 
Railroad Commission is valid and constitutional. E x p r e s s  Go. v. 

. R. R., 463. 

2 .  Indictment and prosecution in the courts of ordinary jurisdiction is 
not the only remedy provided for the infraction of section 4 of the 
act establishing the commission; section 5 expressly confers upon 
the commission authority to make rules and regulations to prevent 
such infraction. Ihid.  

3. The General Assembly has power to confer judicial powers upon the 
commission under Article IV, see. 2, of the Constitution, expressly 
authorizing the establishment of such courts inferior to  the Su- 
preme Court as  the Legislature may deem proper, and under Article 
IV, see. 12, i t  has power to "allot and distribute" the "jurisdiction" 
of such courts. Ibid.  

4. An act giving authority to the commission to prescribe rules and 
regulations for the government of railroads, and providing that, 
upon failure of any railroad company to make full and ample recom- 
pense for the violation of such rules and regulations, the commis- 
sion should be entitled to proceed in the courts, after notice, to  
enforce the penalties to be prescribed therein for such violation, is 
valid, without providing in detail the methods of procedure. Ibid.  

5. A railroad company is not compelled to furnish express facilities to 
another to c o n d z ~ c t  a n  express  Business over i t s  road the same as it 
provides for itself or affords to another express company. Section 4 
of the Commission Act, forbidding discrimination against any other 
corporation, etc., respecting any species of traffic, is merely declara- 
tory of the common law, and does not enlarge its scope. Ibid.  

6. The refusal of the defendants to provide the plaintiff with the express 
facilities sought, is no violation of R u l e  8,  adopted by the commis- 
sion: "No railroad company shall, by reason of any contract with 
any express or other company, decline or refuse to act as  a common 
carried to transport any articles proper to be t ranspo~ted by the 
train for which it  is offered." Ibzd.  

7. Discussion by S H I ~ P H ~ D ,  C. J. ,  of the rights and duties of common 
carriers, and of the scope and purpose of the Com~liission Act, with 
some suggestions of defects. Ib id .  

RECEIVERS. 

1. A receiver, duly appointed and having power to collect the assets of 
the estate committed to him, can maintain a n  action upon a policy 
of insurance issued to the person whom he represents i n  his own 
name. B o y d  v. I n s .  Go., 372. 

2. A consent order that B. should collect assets and sell property until 
a future order of the court, and that  a motion for the appointment 
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of a receiver should be continued without prejudice, did not have 
the effect to  constitute B. a receiver or trustee of an express trust,  
and he could not maintain an action to recover assets in his own 
name. Ibid. 

RECORDS, LOST. 

1.  I t  is not proper to correct by parol testimony a certified copy of a 
deed as  recorded by showing that the original, which was lost, had 
a different description. HoppW u. Justice, 418. 

2. The statutory method of restoring lost records (The Code, see. 55, 
et seq.) does not exclude parol proof of their contents, which is  then 
the  best evidence the nature of the case affords. Ibid. 

3. Section 1251 of The Code, providing that  the original and not a duly 
certified copy of a deed is the proper evidence when there is a rule 
of court suggesting material variance between the original and the 
registration, is  not applicable to this case. Ibid. 

4. Without being allowed to correct, in  the way proposed, the certified 
copy or the registration, the plaintiffs were entitled to establish 
and identify lines and boundaries which would correspond with the 
proposed correction. Ibid. 

REFERENCE. 

When the report of a referee was filed and confirmed a t  the-November 
Term, 1891, of court, and a t  May Term, 1892, the court refused to 
recommit upon motion and exceptiou made a t  that  term: Held, 
such ruling was not reviewable in  the Supreme Court. Johnson v. 
Loftin, 319. 

REHEARING, Losing party has no absolute right to, 384. 

RENTS AND PROFITS. 

1. In  an action for the value of the rents and profits of a tract of land, 
it  appeared that  the defendant, who was administrator of plain- 
tiff's intestate, entered as  such into the possession of said land, and 
received the rents and profits to his own use for eleven years. The 
court charged that the plaintiffs were entitled to recover the reason- 
able rental value for the entire period: Held, no error. Bchthfler v. 
Turner, 297. 

2. The defendant was properly allowed a deduction for taxes and im- 
provements. Ibid. 

ROADS AND HIGHWAYS. 

A board of county commissioners denied and dismissed a petition for a 
public road, and a t  a subsequent meeting dismissed a similar peti- 
tion for the same road without going into the-merits of the case, 
and then, a t  a later meeting, upon petition by and against the same 
party as  the first, allowed the public highway to be constructed: 
Held, the former judgments and proceedings of the commissioners 
were not res judicata so as  to prevent the establishment of such high- 
way. Warlick v. Lowman, 532. 



SALARIES AND FEES. 

1. Members of the board of county commissioners are only entitled to  
mileage for the distance by the usual route traveled to attend such 
meetings of the board a s  the statute has prescribed, and returning 
from such meeting; they cannot charge mileage for each day, al- 
though they may actually return to their homes a t  the close of 
each day of a meeting. S. v. Norris. 652. 

2. Where a board of county commissioners audited accounts in  favor of 
its members for mileage, to  which they were not entitled, and if 
was found as  a fact that  they did so under advice and without any 
corrupt or fraudulent motive: Held. that the members of the board 
were not indictable, either under the statute-The Code, secs. 711, 
1090-01- at  common law. Ibid. 

Fee for collection of promissory note, 340: 

SALE. 

1. If a vendee refuses to receive and pay for goods delivered him in 
pursuance of a contract, the vendor has the right either to rescind 
the contract or resell the goods and recover from the vendee the 
difference in price. Such resale is not 21rr se evidence of the rescis- 
sion of the contract, the vendor being regarded qzconcl hot, as the 
agent of the vendee. Grist v. Williams, 53. 

2. A warranty of title is implied in  sales of chattels; this implication 
arises upon proof of sale, and thereupon the burden is cast upon the 
party denying the warranty, or resisting a recovery upon it, to  show 
any special agreement which will relieve him from the liability. 
Hodges v. Wilkrnson. 56. 

3. I t  is  not essential to a recovery i n  a n  action upon an implied war- 
ranty in  the sale of a chattel to show that the plaintiff has been 
deprived of possession under legal process; it  is  sufficient if he 
shows the paramount title is i n  another who has acquired posses- 
sion. The burden of proving the true title in another is upon the 
plaintiff. Ibicl. 

4. I n  the trial of a n  action upon a n  implied warranty in  the sale of a 
horse, i t  was in eridence that the true owner had brought suit agzinst 
plaintiff for possession, and upon claim and delivery proceedings 
had been put into possession, but the cause was still pending: 
Held, (1)  the record of that suit was competent evidence to show 
possession in the true owner; and (21, in  connection with other 
circumstances, to show the paramount title in him. Ibid. 

A sale of land under an execution on a junior judgment passes the title 
to  the purchaser encumbered with the lien of prior docketed judg- 
ments; but where the sale is  made upon execution on the senior 
judgment the title passes to the purchaser unencumbered; and the 
lien of any junior docketed judgments is transferred to the fund 
arising from the sale; and i t  is the duty of the officer making the 
sale to apply it to the satisfaction of the several judgments in the 
order of their priority, whether he has executions i n  his hands or 
not. GamFr-ill v. Wilcox. 42. 
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In  a n  ex parte petition of an infant by her guardian, i t  was stated, 
among other things, that the petitioner had received a n  offer of $125, 
which was more than the worth of the land. Upon the filing of the 
petition the court, without taking any means to ascertain the neces- 
sity for the sale, directed it  to be made, and that it  should be "first 
advertised a t  the courthouse and three other public places," and no 
bid be received less than $125, and that the guardian should make 
conveyance. The land was sold to W. for $130, who paid the pur- 
chase money and took conveyance; report of this sale was filed, but 
never confirmed. Subsequently the infant, by her next friend, moved 
to vacate the sale and for a n  order of resale: Held, (1) That the 
order of sale was not a final decree; ( 2 )  that the terms of the 
decree required a public sale; ( 3 )  that  while a formal direction to 
make title is not always necessary, a confirmation of sale cannot 
be dispensed with; ( 4 )  that it  was not error to set aside the sale 
and direct another; but the decree for resale should direct an 
account of the 'ents and accounts paid by the purchaser, who would 
be entitled to a lien on the fund for any balance found due him on 
such accounting. In  re  Dickerson, 108. 

SCHOOLS, PUBLIC. 

1. The Constitution, Article IX, sec. 3, requiring public schools to  be 
open four months every year, does not authorize the county com- 
missioners to levy a tax beyond the limitation imposed by Article 
V, see. 1 ;  and section 23, chapter 174, Laws 1885, authorizing tax 
beyond his limitation is void. This case is  governed by Farlcsdale 
v. Commissioners. 93 N. C., 472. Board of Education v. Comrs., 578. 

2. The Constitution, Article V, fixes the limitation for ordinary purposes 
-State and County-to two dollars on three hundred dollars' worth 
of property and two dollars on the poll; and by Article V, see. 6, the 
counties cannot exceed the double of the State tax, except for special 
purposes and with the special approval of the General Assembly. 
Iiiid. 

3. Qua:re, if the General Assembly are so fettered by the limitation of 
Article V, see. 1, that they cannot provide for the maintenance of 
public schools, as  required by Article IX, see. 3, in  the same way a s  
they may provide for a casual deficit, or the payment of the public 
debt, or interest on the same, or for the suppression of invasion and 
insurrection. Ibid. 

SEDUCTION. 

1. An action for seduction may now be brought by the woman seduced. 
Hood v. Auddertl~, 215. , 

2. An order for the arrest of the defendant may be granted in such 
action. Ibid. 

3. "Feigned issues" being abolished by the Constitution, the woman 
when of age, and not her father, is  the real party in  interest. Ibid 
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4. When the complaint in setting forth a breach of promise to marry 
shows facts sufficient to  make out a case of seduction, the action may 
be treated as  one for seduction. Ibid. 

5.  Seduction .is such a n  injury to "person or character" as  authorize 
arrest under section 291 of The Code; and involves also "fraud" and 
"deceit," ex v i  termini. Ibid. 

SET-OFF. 
An answer having alleged a set-off, the replication thereto alleged that 

such answer is "untrue and denied" and reiterated the cause of 
action stated in the complaint: Held, sufficient to put the plea of 
set-off in  issue and require evidence in its support. Gregg v. Mal- 
zett, 74. 

SHERIFF. 
1.  Insolvency of the principal is no defense to  an action against the 

bail; nor can a sheriff, when sued as  bail, show in mitigation of dam- 
ages such insolvency. Winborne v. Mitchell, 13. 

2. A sheriff having permitted one arrested by him upon m a n e  process 
in  a civil action, to go into an adjoining room, from which he es- 
caped, was guilty of a n  escape and subjected himself to the lia- 
bility as  bail. The Code, secs. 299, 313. Ibid. 

3. A sheriff who fails to make return of process before the adjournment 
of the  court to which it  is returnable, is  liable to the penalty pre- 
scribed by statute. This case is governed by I'urner v. Page, de- 
cided a t  this term. Boyd v. Tengue, 246. 

4. A sheriff received a n  execution 19 August, 1892, entered his return 
on i t  5 November, and forwarded it  to the court from which it  issued, 
but the clerk of that court did not take it  out of the postoffice until 
the next day. The court met on 2 November and adjourned on the 
5th, but the sheriff was ignorant of the day of adjournment. In 
amercement proceedings after answer filed and the hearing of the 
cause was entered upon, the plaintiff moved to amend his affi- 
davit in  order to charge failure to execute and make due return: 
Held, ( 1 )  that the denial of this motion and the discharging of 
the  rule against the sheriff was error; ( 2 )  no sufficient excuse was 
offered for failure to return the execution. Turner v. Page, 291. 

SPLITTING ACTIONS. 
A landlord instituted in  the court of a justice of the peace two sepa- 

rate actions, each for the recovery of a bale of cotton to which he 
claimed title under a contract with his tenant, and which he alleged 
had been wrongfully converted: Held, that  this was not such a 
splitting of causes of action as  would authorize a dismissal of the 
suits. Bell v. Howerton, 69. 

STATUTES. 
1.  The Usury Act of 1866, Bat. Rev., chap. 114, does not essentially differ 

from the law now in force; this case is governed by Gore v. Lewis, 
109 N. C., 359. Moore v. Beama7z, 328. 
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2. The Act of 1874-75, increasing the penalty for usury, does not affect 

preexisting contracts. Ibid. 

3. When two acts of the General Assembly are  inconsistent and irrec- 
oncilable, the last enacted will prevail though there is no repealing 
clause. A., who had a license from the county authorities, was indicted 
for selling liquor in  the corporate limits of the town of S. without a 
license from the town authorities. The Act of 1887 prescribed a pen- 
alty of twenty-five dollars for this offense. Chapter 164, Laws 1889, 
ratified 9 March, amendatory of the first, extended the limits of exclu- 
sion without such license to two miles from the said corporate 
limits, and increased the penalty to the extent of a magistrate's 
jurisdiction. Chapter 262, Laws 1887, ratified 11 March, forbids the 
sale of liquor within two miles of a church in the corporate limits 
of S., and makes the punishment of the oft'ense a t  the discretion of 
the Superior Court: Held, (1)  the last act, of 11 March, repeals the 
other, of 9 March; (2) it  is unlawful to sell in two miles of the said 
church; ( 3 )  the town authorities of S. have no power to grant 
license; (4)  the Superior Court has exclusive jurisdiction of the 
offense, and the indictment before the Mayor of S. should have been 
dismissed. S.  v. Monye?', 675. 

Construction of, 194, 300, 306. 

STIPULATION for collection fee in  promissory note, 340. 

STREAMS, FLOATABLE. 
1. A river, the character of which was not definitely or unquestionably 

shown, i n  which logs are not shown to have been floated i n  the parts 
i n  controversy until recently, and then only by the defendant, 
though they had been usually floated i n  other parts of the river 
above the parts used by the  defendant, is not shown to be a floatable 
stream. Gwaltney v. Timber Co., 547. 

2. Quare, as  to whether in  floatable streams the right to float logs 
should not be exercised with reference to the rights of riparian pro- 
proprietors. Ibicl. 

TAXES AND TAXATION, 578, 658. 
1. The shares of stock in a corporation doing business outside the corpo- 

rate limits of a town, and owned by persons residing therein, are not 
subject t o  taxation by the town under its charter authorizing the 
taxation of real and personal property, moneys, bonds, stocks and 
other subjects, liable to taxation under the laws and Constitution of 
the State. Wzley v. Commzssioners, 397. 

2. The property in  such stock does not follow and is not fixed by the 
situs of the residence of i ts  owner, but is fixed by the Legislature 
prescribing where and how it shall be listed and taxed, i. e., at  its 
principal place of business. Ibid. 

TELEGRAPHIC MESSAGES. 

1. A condition, printed upon the form used for telegraphic messages, 
that the person or company undertaking to transmit the message 
would not be liable for damages resulting from delays or mistakes, 
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TELEGRAPHIC MESSAGES-Continued. 

unless repeated, and then only to an amount therein limited, is  
contrary to public policy and invalid. (Lassiter v. Telegraph Co., 
89 N. C., 334, overruled). Brown v. I'elcgraph Co., 187. 

2. There are no "degrees of negligence" i n  estimating the damages re- 
sulting from a failure to properly transmit a telegraphic message; 
the injured party is entitled to recover, not according to the degree 
of negligence, but for the injury he has received, unless in a case 
where punitive damages are  allowd. Ilrid. 

TENANT IN COMMON. 

The vendee of a tenant in common, or the purchaser a t  execution sale of 
land belonging to a tenant in common, takes only such estate or in- 
terest as  such tenant had, and hence twenty years adverse posses- 
sion will be necessary to bar t h e  cotenants; but where a purchaser 
claims under a judicial sale, based upon a decree which purports to 
cover the whole estate in the tract, and a deed in conformity there- 
with, i t  constitutes color of title to the whole, and seven years 
adverse possession will bar the other tenants. Amis v. fltephen.?, 
172. 

TITLE. 

1. When neither claimant is seated on the lappage in dispute, and when 
both are  on it, the law adjudges .the possession to follow the older 
title. Asbury v. Pair ,  251. 

2. Seven years possession and cultivation of land under a junior grant 
makes title against an older one; and where there was evidence 
from which such possession could be found, it  was error to hold that 
plaintiff (claiming under the junior grant) could not recover. 171~6. 

3. Under the law in  force, no connection need be shown between the suc- 
cessive occupants to establish the presumption of a grant for the 
actual possessio pedis. I6id. 

4. Unless the defendants connect themselves with their elder grant it  
serves them no purpose, except to  take title out of the State, and in 
this i t  is of equal avail to the plaintiff also. Ibid. 

Possession, evidence of, 74. 

Color of. 172. 

TREES, FELLING OF. 

When the jury found that defendant had felled trees in White Oak 
River and allowed them to remain more than five days: Held, 
that the offense came within the inhibition of the statute, Acts 
1887, chap. 72, see. 1, but their additional finding that the act was 
not "willfully done, but in  the interest of their mill," was incon- 
sistent, and should have been set aside and a new trial granted. 
S. v. Corporation, 661. 
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TREES. DESTROYING LINE. 

An indictment charging that  one A B, with force and arms, etc., will- 
fully and unlawfully did alter, deface and remove a corner tree, the 
property of C, against the form of the statute, is good without a 
negative averment of the  matter contained in the proviso to  the 
act creating the offense. 8. v. Bryant, 693. 

When the defendant makes it  appear that he is a t  a disadvan- 
tage by reason of insufficient descriptipn of his offense, the court 
will, in  i ts  discretion, order a bill of particulars to be furnished 
him. Ibid. 

TRIAL, 463. 

1. Exceptions to the refusal of the court to grdnt a prayer for instruc- 
tion, or in  granting a prayer, or tb instructions generally, cannot be 
taken for the first time in the Supreme Court; properly, they 
should be made on a motion for a new trial, but it is sufficient if 
they are assigned in the statement of the case on appeal. Lee v. 
Williams, 200. 

2. Upon the trial of a n  issue devisavit vel non, the caveators offered testi- 
mony tending to show that  the testator had made a will devising his 
property to propounders-a second wife and her daughter-to the 
exclusion of his children by a former marriage; that  subsequently he 
became dissatisfied with its provisions and expressed a purpose to 
alter it  and make some provision for his children; that the wife had 
possession of the instrument and would not produce it, and that  
she, a t  times, was not kind to him, and that  testator died without 
making any alteration in his will. There was no other evidence of 
threats or undue influence: Held, that it was error to submit the 
testimony to the jury, a s  it  contained no evidence to support the 
allegation that the paper was not a valid will. Ibid. 

3. I t  is  the  settled practice that pending a n  appeal to the Supreme Court 
a motion for a new trial upon newly discovered testimony must be 
made in that court; and before the Act of 1887, chap. 192, concerning 
appeals, such motion must have been made in the Supreme Court, 
even after final decree therein. Black v. Black, 300. 

4. Laws 1887, chap. 192, providing that The Code, Title 13, chap. 10, 
must,not be construed to vacate the judgment appealed from, that 
its lien should remain the same until reversed or modified, not- 
withstanding any undertaking, and, upon its affirmation, execution 
should issue from the Superior Court, modifies the practice so that  
now after appeal and final decree i n  the  Supreme Court, a motion for 
a new trial upon newly discovered testimony should be made in 
the Superior Court. Pending the appeal, the practice remains as it  
was before the act. Ibid. 

5. Where it is not pleaded and does not appear that  a person is a mar- 
ried woman, there is no presumption of law to that effect. Johnson 
v. Loftin, 319. 

6. The facts stated, and not the prayer for relief, show what remedy 
ought to be granted. Ibid.  
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7. A motion in the cause is the proper remedy to attack a final judgment 
when, in  a proceeding to sell land for assets, begun in 1881, i t  ap- . 
peared there had been a sale, under order of t h e  clerk, pending an 
appeal to  the  judge upon a question affecting the validity of the 
order, which order was reversed upon such appeal, and when it  
further appeared that in 1885 the matter was ordered to be sus- 
pended, pending the finding of material facts by a referee, and that  
there was an order by the judge in 1886 affirming the order of sale, 
but not the confirmation thereof. Lictie v. Chappell, 347. 

8. A motion in such a case to  vacate the order of sale, and to allow the 
defendants, the intestate's heirs a t  law, t o  pay the debts of the 
estate, was allowed by the clerk, and affirmed on appeal by the 
judge, and remanded to the clerk for the purpose of notifying the 
purchaser to show cause why the sale should not be set aside, and 
after successive references was finally heard and allowed: Held, 
no error. The judge had power, under Laws 1887, chap. 276, to 
determine the whole matter in  controversy. Ibitl. 

9. The Supreme Court will not consider exceptions arjsing upon the trial 
of other issues, when one issue, decisive of the appellant's right to . 
recover, has been found against him by the jury. Ginsbz~rg v. 
Leach, 15. 

10. A motion to strike out an answer and that  the court declare a party 
unnecessary, and a demurrer because the answer does not state facts 
sufficient to constitute a defense to the action are interlocutory, and 
properly not appealable till final judgment. Sprayue v. Boncl, 425. 

11. A demurrer ore tcnus  in  the Supreme Court for the same cause does 
not stand upon any better ground. Ibid.  

12. This  Court will not review the ruling of the trial judge refusing to 
grant a continuance, where i t  appeared that  the defendants had not 
had their witnesses subpomaed, having had ample opportunity so to  
do. McQueen v. Bank, 509. 

13. Irregularity in  the manner of the introduction of testimony will not 
warrant a new trial, unless it  appears that  the  appellant was preju- 
diced thereby. Homer v. Beam, 501. - 

14. I t  is  the duty of the court to stop counsel i n  comments which are not 
warranted by the evidence. Ibid. 

15. When, in  a trial for murder, the foreman responded "guilty of murder 
in  the second degree," it was proper t o  instruct the  jury that such 
verdict could not be rendered under our laws; and where, upon fur- 
ther instruction as  to what constituted the  law of manslaughter, the 
jury could not agree up to the time the term was about to expire: 
Held, the  order of mistrial was not error. S. v. Whitson,  695. 

16. The practice of drawing a jury from the box is favored by the Court, 
but this law is not mandatory. Ibid. 

17. The dying declarations of the deceased written down and sworn to a t  
the time they were spoken, are to be used solely to refresh a wit- 
ness' memory. Ibid. 
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TRIAL, NEW, 300, 658. 

1. A motion for a new trial for newly discovered evidence is addressed to 
the sound discretion of the court, and not appealable unless the rul- 
ing is based upon a mistaken view of the law. This motion may be 
made for the first time in the Supreme Court. Flofocrs v. Bljord,  
248. 

2. If a motion "to vacate the judgment" be treated as  a motion to set it  
aside under section 274 of The Code, for excusable neglect, i t  would 
not avail, i f  granted, for i t  would leave the verdict still standing. 
IliicZ. 

3. The statute is  not intended to embrace judgments which neces su~ i l y  
follow verdicts. Zbid. 

4. To afford the relief desired, a new trial was necessary, and this could 
only have been obtained a t  the term of the trial. ICid. 

5. Irregularity in the manner of the introduction of testimony will not 
warrant a new trial, unless i t  appears that  the appellant was preju- 
diced thereby. Houser v. Beam. 501. 

6. When a motion for a new trial is based upon affidavits, the Supreme 
Court wiIl not look into them; the court below must find the facts 
and spread them upon the record. S.  v. Bes t ,  638. 

TRUST AND TRUSTEE, 103, 297. 

1.  B. sold and conveyed to T. a tract of land, and the latter conveyed the 
same land to L., in  trust to secure the  payment of the purchase 
money; this  deed contained a provision that  if T. should make sale 
of any of the timber on the land, he should apply the proceeds on the 
purchase money. Soon after the execution of the deed, T. went into 
possession, and did cut and sell timber, devoting a portion of the 
money arising therefrom to the payment of the purchase notes, 
which were then in the possession of D., but T. being unable to 
complete the payment, L., the trustee, a t  the request of B., sold the 

. lands under the trust, when B. became purchaser and took title, and 
thereupon brought suit against L. to recover the value of the timber 
cut by T., and certain taxes which the latter had permitted to accrue: 
Held ,  that L. was only a trustee for the sale of the  land, in  the event 
T. should make default in  the payment of the purchase notes, and 
that  he was not liable for the conduct of T., or the custody of the 
property while T. was in possession, especially a s  his conduct and 
possession were with the knowledge and consent of B. Rrowne v. 
Lamb, 16. 

2. Oral testimony cannot be admitted to contradict or vary the terms of 
a written contract, and a defendant in a proceeding to convert him 
into a trustee for plaintiff to hold for his benefit money received on 
trust, as  shown by a written contract, was not allowed to show by 

, par01 that  it  was intended a s  a loan. Barnard v. Hawlcs, 333. 

3. When, in  contemplation of the formation of a new company, it  was 
agreed that  upon purchase in  their own name by the parties of the 
second part of a certain interest in  a n  existing company's property, 
the  said parties, i n  consideration of the advancement of the purchase 
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TRUST AND TRUSTEE-Continued. 
money for one-half of their subscriptions by the parties of the first 
part, were to assign to them one-half of their entire interest to be 
acquired, and the advancement was made pursuant to such agree- 
ment: Held, that the purchaser held the property or stock in trust 
for the parties of the first part, and that the same could be fol- 
lowed in the hands of third parties. Ibid. 

4. Discussion by SHEPHERD, J., 04 the law relating to converting persons 
into trustees for the benefit of others. Edwards v. Culberson, 342. 

USURY 
1. The Usury Act of 1866, Bat. Rev., chap. 114, does not essentially differ 

from the law now in force; this case is governed by Gore v. Lewis, 
109 N. C., 359. IMoo~e v. Beaman, 328. 

2 .  Laws 1874-75, increasing the penalty for usury, do not affect pre- 
existing contracts. Ibid. 

3. The partial payment by either of two obligors before the bond is  
barred continues i t  in force. Ibid. 

4. I t  was competent to show that usurious interest constituted a part of 
the amount for which the bond and mortgage were given. Ibid. 

VENDOR AND VENDEE. 
1 .  If a vendee refuses to receive and pay for goods delivered him in 

pursuance of a contract, the vendor has the right either to rescind 
the contract or resell the goods and recover from the vendee the 
difference in price Such resale is not per se evidence of the rescis- 

, 

sion of the contract, the vendor being regarded, quoad Izoc, as the 
agent of the vendee. Grist v. Williams, 53. 

2 .  The vendor in  a contract to  sell land will be bound by i t  i f  he has 
duly executed it, although the vendee has not signed i t ;  and the con- 
tract of the vendee may be established by his obligation to pay, 
though it  contains no reference to the contract of sale. Haryl .o~e 
v. Adcock, 166. 

VENIRE, SPECIAL. 
1 .  I t  is in the discretion of the trial judge to order a special venire in 

capital cases and determine its number, which he may likewise 
change by another order. S. v. B?ogde?z, 656. 

2. The practice of drawing the zre~zire from the box is commended. , 
IEid. 

VERDICT, 248, 661, 685, 695, 725. 
How impeached, 638. 

WAIVER, 482. 
1. If an agent of an insurance company employs a clerk in the usual 

business of the company, and permits him also to solicit business, 
the company is bound by any waiver, by such clerk, of any stipula- 
tion in the policy which the agent could have made, notwithstanding 
a provision in the policy that  no persons should be deemed its agents 
except those holding its commission as such. Bergeron v. Ins. 
60., 45. 
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2. While the burden of proving a waiver of conditions in  a contract of 
insurance is upon the insured, it  is  sufficient if he do so by a pre- 
ponderance of testimony. Ibid. 

3. A policy of insurance contained a stipulation that, if the insured 
building was located upon "leased ground," it  must be so repre- 
sented to the company and expressed in the contract. The clerk of 
the  agent of the company solicited the insurance, 'and was notified 
that  the building was on leased premises, and was requested to  
state that fact, if necessary, in  the policy, to which the clerk replied 
that it made no difference whether such was the fact, and issued 
the policy without any reference to it: Held, that this was a 
waiver of the condition, and the company was bound by it. Ibid. 

4. A paper-writing signed by a married woman, a residuary legatee, in  
consideration of one dollar, consenting to a certain construction of 
the will, to which also the husband consented in writing, is a valid 
waiver of the right to any other construction. Woodley v. Holley, 
380. 

WARRANTY. 

1. A warranty of title is implied in sales of chattels; this implication 
arises upon proof of sale, and thereupon the burden is cast upon 
the party denying the warranty, or resisting a recovery upon it ,  to 
show any special agreement which will relieve him from the liability. 
Hoclges v. Wilkinson, 56. 

2. I t  is not essential to a recovery in an action upon an implied war- 
ranty in  the sale of a chattel to show that the plaintiff has been 
deprived of possession under legal process; it  is sufficient if he 
shows the paramount title is in  another who has acquired posses- 
sion. The burden of proving the true title in another is  upon the 
plaintiff. Ibid. 

3. In  the trial of an action upon an implied warranty in  the sale of a 
horse, it was in  evidence that  the true owner had brought suit 
against plaintiff for possession, and upon claim and delivery pro- 
ceedings had been put into possession, but the cause was still pend- 
ing: Held, (1) the record of that suit was competent evidence to  
show possession in the true owner; and (21,  in connection with 
other circumstances, to show the paramount title in him. Ibid. 

4. Where there is a breach of warranty of quality, the vendee may (1) 
refuse to accept the goods; (2 )  if he has paid the purchase money, 
return the goods and recover the money paid, or ( 3 )  plead the 
breach of warranty in  diminution of the price. Manufacturing Co. 
v. Gray, 92. 

5. Special damages for breach of warranty must be specially pleaded, 
and i t  must be shown that  they are in contemplation of the parties; 
they are rarely allowed except in cases of fraud. Ibid. 

WATER. Drainage of surface, 278. 

Damage from overflow of, 80. 
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WILL. 
1. A will made by one domiciled in another state, and which is there sub- 

ject to  be construed by the rules of the common law, will be con- 
strued as if it had been made in this State, unless it is made to 
appear by competent evidence that a different construction would 
prevail in the state where the testator resided. Temple v. Pasquo- 
tank,  36. 

2. A testator,. domiciled in  the State of Maryland, devised to "M., for 
the benefit of S., all of Pasquotank County, N. C., the sum of $1,000, 
the interest to be paid her during her life, and at  her decease M. to 
distribute the principal as  her judgment may determine for the 
poor of said county." M. received the fund and paid the interest as  
directed, but died-leaving her husband surviving-without making 
any provision for the disposition of the fund after the death of S., 
who also soon after died. I t  was proved upon the trial that under 
the  laws of Maryland devises and legacies for charitable uses were 
void: Held, that upon the death of S. the fund should be paid to 
the heirs or distributees of the testator or their assigns. Ibid. 

3. Upon the trial of an issue devisavit vel non, the caveators offered 
testimony tending to show that the testator had made a will de- 
vising his property to propounders-a second wife and her daugh- 
ter-to the exclusion of his children by a former marriage; that sub- 
sequently he became dissatisfied with its provisions and expressed 
a purpose to  alter it  and make some provision for his children; that 
the wife had possession of the instrument and would not produce 
it, and that she, a t  times, was not kind to him, and that testator 
died without making any alteration in  his will. There was no 
other evidence of threats or undue influence: Held, that it  was 
error to submit the testimony to the jury, as  it  contained no evi- 
dence to support the allegation that the paper was not a valid will. 
Lee v. Williams, 200. 

4. The Superior Court has a right ex nzero motu to  direct that plead- 
ings shall be more explicit, as  that a n  entire will, instead of one 
clause thereof, shall be set out. Martin v. Goode, 288. 

5. The clause of a will, "my mother is t o  have $150 out of my estate 
annually as  long as  she lives, and that  she remain with my wife 
during the remainder of her life," imposes no charge upon the tes- 
tator's estate for board of his mother. Ibid. 

6. Under the statutes now in force, The Code, secs. 2136, 2148, regulating 
the manner in which wills shall be attested and admitted to pro- 
bate, it is  essential, not only that the documents shall be subscribed 
in the  presence of the testator by at least two witnesses, but that 
the evidence upon which the will is adinitted to probate must shotv 
that  fact. I n  re Thomas, 409. 

7. The caveators, in  a proceeding to prove the execution of a will, were 
not estopped to deny its validity by the record of a special proceed- 
ing for dower to the widow of testator, and to which they were 
parties. Ibid. 

8. A will by which land is devised to C. for life, and after her death it 
is  to be divided among children, does not authorize a sale by the 
executors. Epley v. Epley, 505. 

Construction of, 380. 554 
5 



INDEX 

WITNESS. 

1. I t  is now well settled that other corroborative acts and declarations of 
a witness may be introduced in support of his testimony, even in 
anticipation of an attack upon it. Greyg  v. Mal le t t ,  74. 

2. The rule which prevents a party from impeaching the credibility of 
his own witness does not preclude him from showing the fact to be 
otherwise than testified to by such witness, even though the effect 
of such showing is to impeach his credibility. Ches ter  v. W i l h e l m ,  
314. 

3. When there are two defendants, and the bill of indictment shows they 
were "sworn and examined," and the grand jury ignored the bill as  
to one and found a t rue bill as  to the other, there is no presump- 
tion of law that  the latter defendant was examined against himself, 
and a motion to quash and to arrest judgment on this account were 
both properly refused. 8. v. ITrixell, 722. 

4. The practice of sending codefendants to the grand jury to testify 
against each other, while allowable, is not commended. They may 
be compelled to so testify unless their evidence tends to criminate 
themselves. Ibicl. 

5. I t  is not necessary that it  should appear that the State's witnesses 
were sent before the grand jury by the solicitor. Ibid.  

Subscribing to deed, 132. 

Costs of, 271. 




