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CASES 

ARGUED AND DETERMINED 

IN THE 

SUPREME COURT 
OF 

N O R T H  C A R O L I N A  
AT RALEIGH 

F E B R U A R Y  TERM,  1892 

WILLIAM JOHNSTON v. A. J. DERR, ADMINISTRATOR. 

In an. action to recover the amount due upon a note executed by husband and 
wife, the husband alleged, by way of defense, that he affixed his name to 
the instrument only for the purpose of signifying his assent to its execu- 
tion by his wife, and that his name, as joint obligor, was the result of 
mistake on the part of the draftsman, or was procured by the fraud of 
the payee: Held, that evidence tending to show that the land, for the 
purchase of which the note was given, was subsequently conveyed to the 
wife; that the wife was a free trader; that the payee failed to present 
the claim to the administrator of the husband within the time prescribed 
by law; that at the time of the execution of the note the husband was ill 
from a disease which soon afterwards resulted in death, was incompetent 
to establish the allegations of fraud and mistake. 

APPEAL, at  February Term, 1891, of ~ ~ E C E L E N B U R G ,  from Merri- 
mon, J. 

Action to recover money due on a joint promissory bond ( 2 ) 
executed by Mrs. M. E. Barkley and her husband, James A., 
Barkley, the intestate of the defendant Derr. Judgment was rendered 
against Mrs. Barkley. The defendant administrator, in  his answer, 
relied upon the defense that the bond was signed by his intestate only 
for the purpose of signifying his assent, in writing, to his wife's prom- 
ise, and that it was erroneously drawn as a joint bond by the mistake 
of the draftsman, or  procured to be so drawn by the fraud of the 
plaintiff. 

Judgment for plaintiff, and defendant appealed. The other material 
facts are stated in  the opinion. 



I N  T H E  SUPREME COURT. [I10 

P. D. Walker for plainti f .  
Clarkson & Duls ( b y  brief) for defendant. 

DAVIS, J. The execution of the bond is admitted, but the defendant 
administrator says "that the plaintiff had the bond and other papers 
prepared and sent to Mrs. Barkley, and that by mistake or inadvert- 
ence of the draftsman, or by fraudulent direction of the plaintiff, the 
said bond was erroneously drawn; that the mark of defendant's intes- 
tate was made to said bond . . . upon the statement made to him that 
it was not his bond, but hc must sign it to give force and effect to his 
wife's signature thereto, and that he was thus fraudulently induced to 
sign the same in ignorance of its contents, and he asks that the same be 
reformed and corrected." 

The execution of the bond being admitted, the burden is on the de- 
fendant to show the alleged fraud or mistake. 

Upon an examination of the record, we are unable to find any evi- 
dence of fraud Or mistake sufficient to go to the jury; on the contrary, 
the evidence offered by the defendant himself, if believed, precludes 
even a suspicion of mutual mistake or fraud on the part of the plain- 

tiff, for it appears from that evidence that the bond was not 
( 3 ) prepared by the plaintiff, as alleged, or at his instance, and sent 

to Mrs. Barkley, but it was prepared by the defendant's own 
agent and executed before Mr. Williams, a justice of the peace, at the 
house of the defendant, and that the plaintiff was not present. He 
gave no direction about the matter, but the original obligation to make 
title was to the husband, and at the request of the defendant's intes- 
tate, as appears from the testimony offered by him, this was changed 
and title made to Mrs. Barkley, and the plaintiff took notes and a 
mortgage on the land to pay for it. The bond declared on is executed 
jointly by Mrs. Barkley and her husband, and upon its face purports 
to be a joint promise or obligation to pay money; but the defendant 
administrator says the promise by the husband to pay was made by 
mistake or procured by fraud, and his signature was only to signify his 
conserit to his wife's promise, and he cites numerous authorities to show 
that a married woman cannot bind herself by an executory contract 
except in the mode prescribed by law. This will be conceded, and needs 
no discussion. But that does not show that the husband cannot make 
a joint promise with his wife, and the question before us is not whether 
Mrs. Barkley is bound by her promise, but whether the husband made 
and was bound by his joint promise. H e  certainly was under no dis- 
abilities, and could both consent in writing to his wife's promise and 
join in the promise, which he did, as appears from the bond. 

2 



N. C.] FEBRUARY TERM, 1892. 

Counsel say that his Honor erred in excluding the question, 'What 
did Johnston do with the land?" (asked for the purpose of showing 
that the trade was that of the wife, and not of the husband). We are 
unable to conceive how the question, or any answer that can possibly 
be given to it, can tend to show that there was mistake or fraud in the 
execution of the bond to the plaintiff. The land, at the request of the 
defendant's intestate, was conveyed to the wife, and the note and mort- 
gage taken by the plaintiff to secure payment, and the papers so 
executed speak for themselves, and the question was properly ( 4 ) 
~xcllded a s  irrelevant. 

I t  is alleged that his Honor erred in permitting the plaintiff to show 
that Mrs. Barkley was a free trader. We are unable to see how it was 
immaterial, upon the question of fraud or mistake in the execution of 
the bond by the husband, whether she were a free trader or not; but 
the defendant insisted that his intestate signed the bond only to signify 
his assent to his wife's promise, and the evidence was offered to show 
that, being a free trader, his assent was not necessary. At all events, 
we cannot see how any injury or wrong was done to the defendant by 
showing the fact that she was a free trader; he was not prejudiced 
thereby, and the exception cannot be maintained. 

I t  is further insisted for the plaintiff that the judge below erred in 
refusing to allow him to show that the plaintiff failed to present the 
claim for payment after he had advertised for claims to be presented 
against the estate of his intestate as required by law. I t  is not relied 
upon as a defense, in the answer, that the claim was not presented for 
payment within the time prescribed, but the defendant insists that it 
is evidence that the plaintiff did not consider James A. Barkley liable 
on the bond. The bond speaks for itself, but it is conceded, as con- 
tended by the defendant, that it may be attacked for fraud, or cor- 
rected by the court in case of mutual mistake; but we are unable to see 
how the evidence tends to show fraud or mistake, and there was no 
error in excluding it. 

The defendant says there was error in excluding the declarations of 
James A. Barkley, made at the time of the execution of the bond, while 
he was sick. His Honor said he had no recollection of any question 
calling for the declaration, but that the defendant, in his case on 
appeal, might have the benefit of it, as asked and excluded. Plaintiff's 
counsel insists that an exception cannot be taken in this way. Without 
expressing any opinion as to the action of his Honor, who was 
manifestly fair in settling the case on appeal, the papers were ( 5 ) 
prepared and executed by the defendant's intestate in the absence 
of the plaintiff and sent to him, and we cannot see how declarations 
made in his absence would be competent to show mistake or fraud on 
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the part of the plaintiff. I t  is not alleged in  the pleadings, nor is it 
pretended, that James A. Barkley was, from sickness or any other cause, 
incapable of executing the bond sued on; and the question was incom- 
petent. No  such declarations made, in  the absence of the payee, by the 
maker of a note payable at  a future day can be heard to invalidate 
the note. 

Counsel for the defendant laid much and earnest stress upon the fact 
that James A. Barkley "was in  the last stage of Bright's disease of the 
kidneys," and it is insisted that he would not makc a promise to pay 
under such circumstal~ces. I t  is shown by thc defendant's own witness 
that his intestate oxecutctl the bond at his own house in  the absence of 
the plaintiff, and we are unable to see how his sickness could tend to 

I prove mistake or fraud on the part of the plaintiff. 
There is no error of which the defendant can complain. 
No error. 

J. W. B. WATSON v. W. T. SMITH, TKUSTEIC. ' 

( 6 )  

W i l l - E s e c u l o r y  D e v i s e - ~ e w ~ a i ~ ~ d e 7 - A s s i g n m e ~ ~ t  of C o n t i n g e n t  
I n t e r e s t .  

1. A testamentary disposition will never be construed to be an executory 
devise if it is possible to give it effect as a remainder. 

2. Under a devise to W. for life, and at his death to such child or children of 
W. that might then be living, and should he die without issue, then to 
G., concurrent contingent remainders were created for the use of the 
children of W. and the said G., the latter to take effect in the event the 
limitation ta the former should fail t o  take effect. 

3. An assignment of an interest in an executory devise or contingent remain- 
I 

der will be enforced in equity, if free from fraud and founded upon a 
valuable consideration. 

C~NTEOVEESY submitted without action at  Spring Term, 1892, of 
WAKE; Co1znor, J. 

The question presented arose in  the construction of item 15 of the 
will of Dr. J. 0. Watson, which was in  the following words: 

"Lastly, all the rest and residue of my estate, real and personal, not 
herein and hereby disposed of with effect, 1 do hereby devise and be- 
queath as follows: After paying all of my just debts, legacies, and 
funeral expenses, and the charges for settling my estate and executing 
this will, I give the whole unto my nephew, John W. B. Watson, to 
have and to hold to him and his use for and during the term of his life, 
and a t  his death the said estate, both real and personal, shall belong to 

4 
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such child or children of the said John W. 13. Watson as may be living 
at his death, or the issue of any child who may predecease him. And 
if the said John W. B. Watson should die without issue living at his 
death, then the said estate, both real and personal, shall belong in fee 
simple and be equally divided amongst George W. Watson, 
William H. Watson, Henry B. Watson, and Owen L. Dodd, and ( 7 ) 
their heirs forever." 

His Honor being of opinion with the plaintiff, gave judgment accord- 
ingly, and the defendant trustee appealed. 

G. V .  S t r o n g  for plaintif f .  
' 

F. $1. Busbee for defendant .  

SHEPHERD, J. The particular provision in the will of J. 0. Watson, 
the construction of which is invoh~ed in this controversy, is by no means 
a stranger to this Court. I n  W a t s o n  v. W a t s o n ,  56 N. C., 400, the 
Court declared that the land being limited by way of contingent remain- 

1 der to persons not in esse, it had no power to order -a sale for the pur- 
pose of converting it into more beneficial property. rn Watson, v. 
Dodd,  68 N. C., 528, it was held that the contingent interest of one of 
the devisees expectant upon the death of the life tenant without issue 
could not be subjected to the payment of his debts. The question now 
presented is whether the interests of such devisees are assignable by 
deed, either in law or equity. The limitation was to John W. B. 
Watson for life, and at his death to such child or children of the said 

1 John as might then be living; but should he die without issue living 
I at his death, then to be equally divided between George W. Watson, 

William H. Watson, Henry B. Watson, and Owen L. Dodd, and their 
1 heirs forever. What interests did these last named persons take under 

the will? I n  the first of the cases above cited it was said that the 
limitation was to John for life, with a contingent remainder to such of 

I his children as might be living at his death, and that the persons above 
mentioned were to take by way of executory devise in the went of a 
failure of issue upon the death of the life tenant. 

I n  the latter case it was suggested, though not decided, that ( 8 ) 
the limitation to these persons was a contingent remainder. I n  
this view we entirely concur. An executory devise is strictly such a 
limitation of a future estate or interest in lands as the law admits in 
the case of a will, though contrary to the rules in limitations in con- 
veyances at common law; but it is never construed to be such if it is 
possible that it should take effect as a remainder. Fearne Con. Rem., 
368, 393. The limitation in question does not take effect after the 
limitation to the expectant issue, but' upon the regular determination 

5 
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of the particular life estate, and therefore must be a remainder. I t  is 
true that the limitation to the issue is also a remainder in fee, and i t  
is a rule of law that no remainder can be limited after a fee; but, as 
we have seen, the other limitation is not expectant upon the determina- 
tion of the estate limited to the issue, but upon the determination of 
the estate of the life tenant without issue. 

I n  Goodright v. Dunham, 1 Doug., 265, the will was in these words: 
(L I give my messuage, etc., to my son, J. S., for life, and after his death 

unto all and every his children equally, and to their heirs; and in case 
he dies without issue, I give the said promises unto my two daughters 
and their heirs, equally to be divided between them." I t  was deter- 
mined that "both devises wore contingent remainders in fee." See, also,' 
Loddington v. Kyme ,  1 Ld. Raymond, 203; Bannister v. Carter, 3 Bro. 
Parl. Ca., 64. Goodright v. Dunham, supra, is exactly in point. As in 
our case, the limitation is of two concurrent fees by way of remainder 
as substitutes or alternatives, one for the other, the latter to take effect 

I in case the prior one should fail to vest in interest, and i t  is called a 
limitation by way of remainder on a contingency with a double aspect. 

I n  deference to the discussion of counsel, and in view of the appar- 
ently conflicting judicial utterances upon the subject, we have deemed 

it best to determine the precise character of the limitation; but 
( 9 ) we really do not see how it is essential to a proper disposition of 

this case. Taking the limitation to be either a contingent 
remainder or an executory devise, we are of opinion that the interest 
of George W. Watson and others was at least ''a possibility coupled 
with an interest" (Watson v. Dodd, supra),  and its assignment for a 
valuable consideration and free from fraud or imposition, while void 
in law, will be upheld in equity. I n  the above case, Pearson, C. J., 
seems to corisider that it is an executory contract, which will be specifi- 
cally enforced upon the happening of the contingency upon which the 
remainder is to vest. I t  is possible that he had in mind the assignment 
of a mere possibility, such as the expectancy of an heir at law, as in 
McDonald v. iVcDonald, 58 N.  C., 211. I n  Bodenhamer v. Welch, 89 
N. C., 78, it is held that such an interest may be assigned (we suppose 
that an equitable assignment is meant), and we are of the same opinion; 
but even if this were not so, it is clear that the assignment in question, 
if treated as an rxecutory contract, may be specifically enforced against 
the assignors and their heirs, should the life tenant die without issue; 
and this is all that is necessary (according to the stipulations in the case 
agroed) to entitle the plaintiff to the relief he asks. 

The the life tenant, has by the assignment acquired an 
equitable right to the interest of the said remaindermen. He is a single 
pntloman, about 80 years of age; and the defendant is willing to take 
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the risk of his marrying and leaving issue, provided the assignment of 
the remaindermen is effectual to bind them and their heirs. We have 
seen that such is its effect, and the judgment must be 

Affirmed. 

Cited: Foster v. Haclcett, 112 N.  C., 555; Clark v. Cox, 115 N. C., 
96; Whitesides v.  Cooper, ib., 574; Taylor v. Smith ,  116 N. C., 534; 
Wright  v. Brown, ib., 28; Brown, v. Dail, 117 N. C., 43; Bird v. Gilliam, 
121 N. C., 328; Sa in  v. Baker, 128 N. C., 258; Gray v. Hawkins, 133 
N. C., 4; Bowen v.  Hackney, 136 N. C., 192; Kornegay v. Miller, 137 
N. C., 662; S m i t h  v. Moore, 142 N.  C., 299; Beacom v. Amos, 161 
N. C., 367; Hobgood v. Hobgood, 169 N. C., 490; James v. Hooker, 172 
N. C., 782, 783; University v. Mar7cham, 174 N.  C., 343; Thompson v. 
Humphrey,  179 N. C., 52; Bourne v. Farrar, 180 N.  C., 137. 

C. P. VANSTORY v. A. G. THORNTON. 
( 10 > 

Constitution-Homestead-Jurisdiction. 

1. It is the purpose of the Constitution in providing a homestead that the 
homesteader shall have secured to him, as against his creditors gener- 
ally, real property not exceeding in v@ue $1,000. 

2. When a homestead has once been duly allotted, its character in respect to 
value and extent becomes thereby fixed, and cannot be changed by subse- 
quent allotment. 

3. B& when the homestead has once been designated, and the homesteader 
subsequently puts substantial improvements thereon in the form of 
buildings, whereby a value much greater than $1,000 is imparted to the 
property, his creditors have the right to have the money or property so 
placed on the homestead applied to the satisfaction of their debts. 

4. The right of the creditor to proceed against the property so added to the 
homestead is not by execution, but by an action invoking the equitable 
jurisdiction of the courts. 

ACTION, heard upon complaint and demurrer at  May Term, 1891, of 
CUMBERLAND ; Armfield, J. 

The complaint alleges, in  substance, that the defendant's homestead 
and personal property exemption were duly laid off to him on 20 April, 
1885; that the homestead embraced the land specified; that afterwards 
the dwellings and buildings so laid off were burned and destroyed; that 
a t  the time of the said laying off the plaintiff was not a creditor of the 
defendant; that after such buildings were so burned and destroyed, the 
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defendant erected on the said homestead land a large and valuable 
dwelling-house, making the land and dwelling thereon of the value of 
$2,500; that afterwards the plaintiff obtained his judgment for $978.20, 
and interest and costs in the Superior Court of the county of Cumber- 
land, against the defendant and another, and the same was duly 

docketed on 6 May, 1889 ; that this judgment has not been paid; 
(11 ) that an execution was issued thereupon, and the same had been 

returned unsatisfied; that the said land and premises have not, 
in legal effect, ever been laid off to the dcfendant as and for his home- 
stead; that the plaintiff never had any notice of the laying off of the 
same; that the improvements on the said land have been placed there 
since the laying off of the said homestead, etc. The plaintiff demands 
judgment that the defendant's homestead be reappraised and laid off 
to him, and that any surplus of the premises be sold to satisfy the 
plaintiff's said judgment, and for general relief, etc. 

The defendant demurs to the complaint, and assigns as ground of his 
demurrer that the said premises were laid off to him, as appears by the 
complaint, on 20 April, 1885, as and for his homestead, and he is enti- 
tled to have the same exempt from sale under execution or other final 
process, etc., by virtue of the Constitution, etc. The court sustained 
the demurrer, and gave jutlgmcnt accordingly. The plaintiff excepted 
and appealed. 

T. a. S u t t o r ~  f o r  p l a i d i f .  , 

R. P. R u x t o n  fo r  d e f e n d a d .  

MEBRIMON, C. J., after stating the case: The Constitution (Art. X, 
sec. .2) provides that "every homestead and the dwellings and buildings 
used therewith, not exceeding in value $1,000, to be selected by the 
owner thereof, or in lieu thereof, at the option of the owner, any lot 
in a city, town, or village, with the dwelling and buildings used thereon, 
downed and occupied by any resident of this State, and not exceeding 
the value of $1,000, shall be exempt from sale under execution or other 
final process obtained on any debt," etc. Thus the Constitution defines 
and limits what shall constitute the homestead in this State exempt 

from sale under execution or other final process. Such exemp- 
( 1 2  ) tion does not extend to certain excepted cases, that need not be 

mentioned particularly here.. The Code, secs. 502, 524, pre- 
scribes how this homestead shall be valued and laid off to the person 
entitled to have the same. 

I t  is to be observed, in the present connection, that a distinct and 
clear part of the purpose of the clause above recited is to provide that 
the homestead, wherever situate, and the dwelling and buildings used 
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therewith, shall be so exempt; but such exemption does not extend to 
the whole of the debtor's homestead, unless it be of value less than 
$1,000. The provision is express and clear in its terms that the home- 
stead is so exempt, "not exceeding i n  value $1,000, to be selected by the 
owner thereof." H e  is entitled to have and enjoy that much, not more, 
of his homestead, exempt from such sale for the time and in the may 
prescribed. 

When and as soon as his homestead so exempt is valued and com- 
pletely laid off to him, i t  is permanently ascertained and established, 
and cannot "thereafter be set aside or again laid off by another cred- 
itor." The Code, secs. 504, 523; Gulley v. Cole, 96 N. C., 441; Gulley 
v. Cole, 102 N. C., 333; Thornton v. Vanslory, 107 N.  C., 331. I t  is 
so established as to extent and value, as well as in other respects, and 
cannot be oxtended as to quantity or enlarged as to value by a revalu- 
ation under the statute or otherwise, because the Constitution expressly 
provides and declares that it shall not exceed the value specified, not 
simply at the time of valuation, but ever thereafter while the exemption 
prevails. The purpose is to exempt that much, and no more. There is 
nothing in the terms of the clause of the Constjtution above recited, or 
in the nature of its purpose, or in the statute pertinent, that suggests 
or implies any purpose to give the debtor in any way or manner a larger 
exemption from such sale than that expressed with so much clearness 
and precision in the Constitution. There i s  certainly nothing appear- 
ing, in terms or by reasonable implication, that makes manifest 
a purpose to allow the debtor to erect for any purpose buildings ( 13 ) 
of great value on the land so exempt, and thus enhance its value 
three, five, ten, or one hundredfold, and b-y such means shield such prop- 
erty from his creditors. The fair, just, and reasonable implication is 
that the homestead exempt must continue substantially as to its value 
as i t  was at the time i t  was laid off to the debtor. Otherwise, he might 
have and enjoy the exemption of a homestead of the value of $2,000 or 
$10,000, instead of simply $1,000. To allow more would be to defeat 
the just purpose of the Constitution and subrert common justice. 

When, therefore, the defendant constructed upon the land laid off to 
him as his homestead, exempt from sale under execution or other final 
process, a dwelling-house or other buildings that became part of the 
land, thus making it of much greater value than $1,000, he did so in 
his own wrong as to his creditors, including the plaintiff. The law 
does not allow him to hare and enjoy a homestead as against his cred- 
itors of greater value than $1,000. The property, including money, 
that he had beyond his homestead and personal property exemptions he 
was bound to apply to the payment of his debts. Hence, the plaintiff 
is entitled to have so much of the property as he had placed upon and 

9 
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made part of his homestead as substantially made the land of greater 
value than $1,000 applied to the satisfaction of his debt so far as the 
same may be adequate for the purpose. As we have seen, the defendant 
could not shield his property, whether money or other things, from the 
just demands of the plaintiff by making it part of his homestead. 

I t  is not to be understood, however, that the homestead may be dis- 
turbed for slight enhancement of its value, as by ordinary repairs, 
slight improvements, such as clearing land in the usual course of hus- 
bandry, and the like. Such increase must be substantial and extraordi- 

nary to warrant interference such as that here indicated. 
( 14 ) The plaintiff cannot, however, enforce his demand by the 

ordinary process of execution against property, because the home- 
stead of the defendant is not liable to sale under such execution, and the 
sheriff cannot see and sell such part of the defendant's property as he 
improperly, as to the plaintiff, put upon and made part of his home- 
stead. This must, in some appropriate way, be ascertained and sold 
before it can be applied to the payment of the plaintiff's debt. The de- 
fendant admits, by his demurrer, for the present purpose, that he has 
substantially increased the value of his homestead, to the prejudice of 
the plaintiff. He  thus admits that he has property that he unjustly 
refuses to apply to the satisfaction of the plaintiff's judgment. He has 
property that he ought to so apply, and he refuses to do so. 

If it shall turn out that the defendant has increased the value of his 
homestead to the prejudice of the plaintiff, as the latter alleges, the 
court will have power to direct all proper accounts to be taken, to 
appoint commissioners to ascertain what additional value has been im- 
parted to the homestead by the improvements placed upon it, and to 
direct a sale of the excess as to the best advantage of the parties. If 
some part of the land must be sold, it will be because of the wrongful 
conduct of the defendant. He cannot justly complain at this course of 
equitable procedure, because he, in his own wrong as to the plaintiff, 
put his property, which he ought to have devoted to the satisfaction of 
the plaintiff's judgment, upon his homestead in such way as to confuse 
and confound the same with the homestead. He cannot be allowed to 
take advantage of his own wrong. The court, in the exercise of its 
chancery jurisdiction, has ample power to reach his property within its 
jurisdiction subject to the payment of his debts, however situate or in 
whatever condition, and apply the same to such purpose in appropriate 

cases. 
( 15 ) No doubt, the Legislature might provide a statutory remedy 

to meet cases like the present one. That i t  has not seen fit to do 
so cannot abridge the jurisdiction of a court of equity to grant such 
relief in the way we have indicated. 

10 
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There i s  error. The judgment must be reversed and the  demurrer 
overruled, and further proceedings had i n  the action i n  accordance with 
this opinion. 

Error.  

Cited: 8. c., 112 N. C., 202, 203; Shoaf v. Prost, 116 N.  C., 677; 
S. c., 121 N. C., 258; McCaskill v. M c E n n o n ,  125 N. C., 184; Sash 
Co. v. Parker, 153 N. C., 133. 

JAMES ADAMS, ADMINISTRATOK, v. HENRY HOWARD, ET AL. , 

Administratiow-Sale of Land for Assets-Amendments-Setting 
Aside Sales. 

An administrator in 1860 filed a petition to sell land for assets; the heirs of 
the intestate were made parties, the infants being represented by 
guardian ad Zitem; license was granted to sell subject to widow's dower, 
and the land not covered by dower was sold, report made, and sale con- 
firmed. In 1866, without further orders or notice-the guardian ad .Zitem 
having died-the administrator sold the reversion in the land covered 
by the dower, the heirs at law being present, but the record did not show 
any report or confirmation. The proceeding had never been transferred 
to the Superior Court; but in 1882 the purchaser filed a petition stating 
the facts and asking an order amending the record nunc pro tunc, and 
for confirmation, which was granted. The heirs were not parties to this 
petition. I t  appeared that the sale and purchase were in good faith, and 
the proceeds properly applied in the administration. In 1891 the heirs 
made a motion to set aside the sale: Held- 

1. That the sale in 1866 was authorized by the license of 1860. 

2. That while there was irregularity in the 'failure to report and confirm the 
sale of the reversion, and the heirs at law should have been made parties 
to the proceeding to amend and confirm in 1882, yet the court, under the 
circumstances, did not commit error in refusing to set aside the sale. 

MOTION to set aside sale of lands, heard upon appeal from ( 1 6  ) 
clerk, by Whitaker, J., a t  October Term, 1891, of WAKE. 

I t  appears that  David Smith died i n  the county of Wake about Octo- 
ber of -<860, and James Adams was appointed and qualified as adminis- 
trator of his estate; tha t  a t  November Term, 1860, of the  late court of 
pleas and quarter sessions of said county the said administrator filed 
his petition against t he  heirs a t  law of his intestate to  obtain a license 
to sell all the  intestate's real estate. subject to his widow's dower, to 
make issets to pay debts. Four  of t'hese Yheirs were then above the 'age 
of 21 years; several others were infants of tender years, and the  clerk 
of the  court was appointed guardian ad litem for them. T h e  adult 
heirs accepted service of the  petition and the  clerk, as guardian, accepted 
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service thereof for his wards. The prayer of the petitioner was allowed; 
the administrator sold the land, except the reversion of the dower land, 
reported the sale, and the same was confirmed, the purchase money 
afterwards paid, and the administrator directed to make title to the 
purchaser, which he did. 

I n  1866 the administratqr, not haring sold the reversion in the land 
allotted to the widow for her dower, without further order sold the 
same after due advertisement, and Rufus Smith, one of the heirs, pur- 
chased the same in good faith for the fair price of $200, and paid the 
same. There was no report of this sale to the court, so far as appears 
of record, and there was no service of notice of the same on the defend- 
ants; the guardian of the infants was then dead. After such sale Rufus 
Smith sold and assigned his bid to Moses C. Utley in good faith and 
for a fair price. 

The proceeding in the court of pleas and quarter sessions was never 
formally transferred to the Superior Court, as allowed by the statute 
(Tho Code, sec. 944), but on 3 October, 1882, the said Moses C. Utley, 

assignee of the said Rufus Smith, filed his petition in the Supe- 
( 17 ) rior Court of said county, before the clerk thereof, stating sub- 

stantially the facts above stated; that the said sale of 1866 was, 
in fact, reported and confirmed by the court, and praying that the pro- 
cceding in the court of pleas and quarter sessions be transferred to the 
Superior Court; that the record be amended nunc pro tune as to the 
report of the last mentioned sale and the confirmation thereof, and that 
the administrator be directed to make title to him, etc. The clerk, 
having heard evidence and found the facts, allowed the motion to 
amend, etc. 

The defendants, except Rufus Smith, moved as heirs at law, before 
the Clerk of the Superior Court on 16 April, 1891, to vacate and set 
aside the last mentioned order of the clerk. The said Moses C .  Utlev 
resisted this motion, and made a counter motion that the record as to 
the said sale made by the administrator in 1866 be amended, if need be, 
etc. The clerk heard divers affidavits on both sides, found the facts, and 
made his order thereon as follows: 

t i  I n  consideration of the foregoing facts, which are found by the 

court from the inspection of the record and the affidavits filed in the 
cause, it is adjudged that the motion to vacate and set aside-the order 
made by Charles D. Upchurch, clerk, on 3 October, 1882, be not 
allowed, and that the proceeding for that purpose, instituted by defend- 
ants, be dismissed, and the costs of the same be taxed against them." 

The defendants appealed to the judge, who, in term-time, approved 
the findings of fact by the clerk and affirmed his judgment. The de- 
fendants, except Rufus Smith, excepted and appealed to this Court. 



N. C.] FEBRUARY TERM, 1892. 

R. H. Battle and 8. F. Mordecai for plaintiff. 
J. B. Batchelor and 8. G. Ryan for defendants. 

MEERLMON, C. J. According to the pertinent statutes and practice 
prevailing at the time the plaintiff filed his petition to obtain a license 
to scll all the land of his intestate to make assets to pay debts, the 
late court of pleas and quarter sessions had complete jurisdiction ( 18 ) 
of the parties, including the infant defendants, and of the 
subject-matter of the petition. The petition alleged that a sale of all 
the land of the intestate was necessary, and the court granted the prayer 
thereof, and directed a sale of the whole of the land specified therein 
except the "widow's dower.'' .The administrator at once duly sold this 
land, oxcept the reversion of that part so allotted to the widow. As to 
that sale, no question is made. 

Afterwards, in 1866, the administrator, acting upon the same grant 
of license, sold the said reversion in good faith and for a fair price, one 
of the heirs, and a defendant, being the purchaser. That sale was duly 
advertised, but no special notice of it was given to the present appcl- 
lants, though they were in fact present at the sale; nor was any fresh 
license granted. 

A fresh license was not necessary, that first granted authorized the 
sale. I t  is insisted, however. that the sale of the reversion was never 
reported to the court and confirmed, and, therefore, there was a fatal 
irregularity. We think there was irregularity, but it ought not to be 
treated as fatal in this case. The statute (The Code, see. 9441, the pro- 
visions of which were in force during and before 1852, authorized the 
transfer of the proceedings in the court of pleas and quarter sessions to 
the Superior Court for proper purposes. I t  does not appear aflirma- 
tively that it was so transferred, but the appellee filed his petition in 
the Supcrior Court in 1882, praying the court to so transfer the same, 
alleging and suggesting that the matter of the petition had not been 
completed, that the sale of the reversion in IS66 had bcen made, re- 
port& to and confirmed by the court, and no proper entry of the same 
had been made; and asking that the record be amended rmnc pro Lunc 
so as to show the same, and that the administrator be directcd to make 
title to the land to him. The court (the clerk) allowed the 
motion. I t  clearly treated the matter of the petition as trans- ( I9 ) 
ferred. I t  was identificd by the appellee's petition and the order 
of the court; these had direct rcfercnce to it and, for the purposes in- 
tended, was in effect transferrcd, and must be so treated. I f  this were 
not so, it might yet be transferred for proper purposes. The matter of 
the petition was of the nature of a special proceeding under the present 
method of civil procedure, as to which the clerk might act as and for 
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the court in making the order of transfer, and making appropriate 
orders in and about the same, as in other cases out of term-time. The 
Code, sees. 132, 944. 

Notwithstanding the long lapse of time, the court might in a proper 
case allow such amendnlent to be made nunc pro tune, but regularly it 
should be done only upon notice to parties to the proceeding or action. 
I t  is irregular to hear and act upon such applications without such 
notice, and, ordinarily, an order making such amendments of impor- 
tance will be set aside. We think, however, the court ought not to dis- 
turb the order in question, or at all interfere in the matter of the peti- 
tion. As we have seen, the court had jurisdiction of the parties and the 
subject-matter. The property was sold for a fair price. The appellants 
were present at the sale, and though some of them were infants, several 
of them were of age, and all had a common interest as heirs of the intes- 
tate. Those of age had motives to object to irregularities and to resist 
and prevent any fraudulent practice. The proceeds of the sale were 
applied regularly in the administration of the estate of the intestate. 
I t  is not alleged or suggested that there was fraud on the part of the 
administrator or any other person in the sale of the property or the 
application of the proceeds of the sale. The administration was closed 
and the appellants (most if not all of them) received respectively his or 
her small share of the assets remaining to be distributed to the next of 
kin. The administrator has died. After the lapse of twenty years, the 

appellants ask to set the sale aside for irregularities, without 
( 20 ) showing that they have bem at all prejudiced by them, or 

at all. 
I t  was earnestly suggested on the argument that the appellam~ts 

might have shown that a note or claim against the estate was not due, 
was barred by the statute of limitations, or had been paid. They might 
have had ample remedy against the administrator in that case in the 
final settlement of the estate; and, besides, if a sale of the real property 
was unnecessary, in whole or in part, this should have been shown at 
the time the license to sell the same was granted. Moreover, the appel- 
lants should have taken advantage of irregularities in apt t imewi th in  
a reasonable time. Some of them, it is true, were infants, but their 
coheirs, brothers and sisters, interested like them, might have objected 
to irregularities years before they did. 

The motion is without merit, and the court properly denied it. 
Affirmed. 

Cited: Sledge v. Elliott, 116 N. C., 715; Morris v. House, 125 N. C., 
557, 562; Rackley 71. Roberts, 147 N.  C., 208. 
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N~naocris v. SHINGLE Co. 

R. M. NIMOCKS v. THE CAPE FEAR SHINGLE COMPANY. 

Judgment, Confession. Wi thout  Action--When Should be Vacated- 
Corporation. 

1. Ordinarily, a judgment by confession without action will not be set aside 
' 

for mere irregularities, the party confessing the judgment being pre- 
sumed to have waived them; but where the judgment is void for cause 
appearing in the record, or the record omits some essential element, it 
will be set aside or quashed. 

2. A corporation may confess judgment, without action, in or out of term; 
but the record should show that the officer or person who represented the 
corporation in the proceeding was duly authorized to act, and that he did 
act under the direction of his principal. 

3. A confession of judgment by the treasurer of a corporation under a resolu- 
tion adopted at a meeting of a majority of the stockholders, without the 
approval of the directors and against the protest of the minority stock- 
holders, is without authority, and should be quashed. 

 mono^ to set aside judgment confessed, without action, heard ( 21 ) 
before Whita7cer, <7., at August Term, 1891, of HARNETT. 

The court found the facts to be as stated in  the following affidavit: 
"J. E. Taylor, being duly sworn, says that he is president of the Cape 

Fear Shingle Company; that he owns $4,900 of the capital stock of the 
said company; J. M. Hodges is treasurer of said company and owns 
$4,900 of said stock, and W. E. Murchison is secretary of said company 
and owns one share of $100, and James P. Hodges owns one share of 
$100, making in  all $10,000, which is the capital stock of said company; 
that the by-laws of the company prescribe that the special meetings of 
the company must be called by the president upon ten days notice to 
each stockholder; that he was a t  the mill, of the company, near Little 
River Academy, just about dark on 18 June, 1891, when he received a 
message by a colored boy from J. &I. Hodges to come u p  to his house, 
about 2% miles from the mill; that he went there a t  once, accompanied 
by L. Grimm; that he found at the house of J. M. Hodges, J. P. Hodges, 
and W. E. Murchison. J. M. Hodges told affiant that he had sent for 
him to have a meeting of the stockholders of the company, i n  order to 
confess judgment to R. M. Nimocks for $1,250, to A. E. Rankin & Co. 
for $261, to Walter Watson for $198, to A. 11. Slocumb for $200. The 
affiant told him he would not agree to confess the said judgments, and 
would have nothing to do with the meeting. The affiant told 
W. E. Muchison that the meeting was illegal, on accouut of the ( 22 ) 
shortness of the notice and not bcing called by the proper person. 
That he thereupon left the house and refused to participate in.the said 
meeting, and that he has never said or done anything since to ratify it, 
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and that he still insists that the meeting was illegally convened, and that 
its proceedings were illegal, null and void. H e  further says that certain 
judgments in  favor of A. R. Watson, W. W. Allen, and E. A. Lewis, in 
sums amounting to about $500, have been, since then, entered and rccov- 
ered in  justice's court, and executions issued and placed in the hands of 
the sheriff, and he holds the said property under and upon said execu- 
tions." 

The plan of organization corrtained the following provision : 
"ARTICLE 5. At same time that officers are elected there shall be in 

the same manner chosen two directors, whosc duty i t  shall be to manage 
and superintend the operations of the company, to employ labor, make 
purchases for the company and sell its manufactures, accounting with 
the treasurer for the proceeds of such sale." 

The court being of opinion that the confession of judgment was 
unauthorized, adjudged that i t  was void, and directed it to be set aside, 
from which plaintiff appealed. 

P. H.  Busbee for plainti f .  
,T. W. Hinsdale and W .  A'. Murchison f o r  defendant. 

MERRIMON, C. J. A corporation, in or out of term-time of the court, 
may confess a judgn~eiit in favor of a party without action, as allowed 
by the statute (The Code, sccs. 570, 572) ; but to do so effectually the 
statutory requirements must be strictly ohserred in  all material respects. 
This method of obtaining judgment is out of the ordinary course of 

procedure and subject to abuse. Not infrequently such judg- 
( 23 ) ments are rnadc the instrumentality for effectuating fraudulent 

transactions and giving fraudulent prefererwes to particular 
creditors. To prevent and guard against such mischief, the statute pre- 
scribes certain requisites that must be observed, else the judgment will 
bc void. Sharp v. R. R., 106 N. C., 308. 

Ordinarily, a judgment of this nature will not be set aside for mere 
irregularities in  and about the same, because the judgment is confessed, 
and the party confcssing the same must be deemed to have waived 
irregularities. But if the judgment appears to be void for cause appear- 
ing or failing to appear upon thc record, the court will quash the entry 
purporting to be a judgment, upon the ground that it improperly 
appears on the record. I t  can servc no proper purpose, may mislead 
interested persons, and i t  encumhers and defaces the record. 

I n  this case the statement in  writing of the claim upon which the 
judgment in question is founded is informal, but i t  might be treated as 
sufficient in  substance. I t  does not, however, appear, as it should do, 
that the directors of the defendant ordered and directed its treasurer or 
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agent to confess the judgment; nor does it appear that the clerk en- 
dorsed upon the statement and entered upon his judgment docket a 
judgment of the court for thc amount confessed, as required by the 
statute. (The Code, see. 572.) I t  appears only that a majority of thc 
stockholders of the defendant held a meeting-not upon notice as 
required by its by-laws-and directed the treasurer to confcss a judg- 
ment for a sum of money specified. This was done against the will and 
in the absence of a minority of thc stockholders, and against their pro- 
test. They refused to attend the meeting so called. 

Ordinarily, a corporation should act through its proprrly constituted 
board of directors, or its ofhers or agents duly authorized to do par- 
ticular acts, such as confessing a judgment. That the officer or agent 
was authorized to have the judgment confessed as dirccted should 
appear to the cIerk of the court in some way, as by a properly authenti- 
cated certificate of the proceedings of the directors of the com- 
pany, and this should be filed with the statemcxit in writing of ( 24 ) 
the claim upon which the judgment is founded. This perhaps 
would be the better course. I t  may be that all the stockholders in meet- 
ing assembled, informally called, might authorize a judgment to be con- 
fessed by the corporation ; but an order made irregularly by a majority 
of the stockholders at a meeting not regularly called, and without the 
sanction of the board of directors, would not-be sufficient. A corpora- 
tion may confess a judgment as above indicated, but it rnust appear 
that it did so; that it authorized its agent in its behalf, and by its 
direction, to have the judgment properly entered as allowed by the stat- 
ute. It does not appear that the defendant directed that a judgment be 
entered against it, nor does it appear that what purports to be a judg- 
ment was confessed and entered according to law. Duke v. Markham, 
105 N. C., 131. 

Affirmed. 

Cited: Bank v. Cotton Mills, 115 N. C., 525. 

A. H. SLOCUMB v. THE CAPE FEAR SHINGLE COMPANY. 

Judgment, Conf asion of-Jurisdiction. 

A judgment by confession without action, founded on contract, in the Supe- 
rior Court, for a sum not i n  excess of $200, is void for want of jurisdic- 
tion. 

MOTION to set aside a judgment, heard at August Term, 1891, of 
HAENETT, before Whitaker, J. 

17 



I N  T H E  SUPREME COURT. [ l l O  

The judgment which gave rise to the controversy was for the sum of 
$200, and purported to have been confessed by the defendant company 
before the clerk of the Superior Court of Harnett, in favor of the plain- 
tiff. The court held that the judgment was null and void, and so 
declared, and the plaintiff appealed. ( 25 ) 

J a m e s  C. MacRae  and F'. I f .  Busbee for plaintiff .  
J .  W .  Hinsdale  and W .  E. Illurchison for defendant  

AVERY, J. Eliminating all i r~cle~rant  matter with which the record 
is confused and cumbered, we find when we uncover the real issue that 
but a single question is involred, and the controversy is in a nutshell: 
Conceding that an officer of a corporation has general authority from 
the company to confess judgment, is he empowered to go before the 
clerk of the Superior Court and, by a formal compliance with the 
requirements of the statute, submit to such judgment by confession for 
$200, or a smaller sum? We think not. The Constitution, Art. IT, 
sec. 27, confers upon justices of the pcace jurisdiction of "civil actions 
founded on contract wherein the sum demandcd shall not exceed $200 
and wherein the title to real estate shall not he in  controversy." 

Consent of parties may change the venue for trial, but cannot give 
jurisdiction to a tribumal the exercise of which, by express provision of 
law, is conferred upon and limited to another court. 

Affirmed. 

F. P. BREWER v. THE UNIVERSITY O F  NORTH CAROLINA. 

Will-Universit?j-Trust-Proceedings Pupplementary  t o  Execut ion.  

A testator devised to the trustees of the University of North Carolina a fund 
wherewith to establish a professorship of agricultural chemistry; a con- 
test as to the validity of the will having arisen, a compromise was agreed 
upon by the parties interested, whereby the will was admitted to probate 
and the trustees received a certain sum-less than the amount of the 
original bequest-in settlement: Held- 

1. The University had the capacity to take and execute the trust created and 
imposed by the will. 

2. That it took the fund received, not by virtue of the compromise, but under 
the will. 

3. That it took the fund for the purpose of trust, and not for its general busi- 
ness purposes, and therefore it was not subject to any proceeding to 
apply it to the debts of the University. 

18 
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PXOOEEDING supplementary to the execution, to subject to the pay- 
ment of the plaintiff's judgment so much of a fund bequeathed to the 
defendant by the last mill and testament of Mary A. Smith, deceased, 
as may be necessary for that purpose, heard before Connor,  J., at 
chambers, in  Raleigh, 16 January, 1892. 

It appears that the said Mary 9. by her will devised and bequeathed 
"to the trustees of the University of North Carolina, to be invested by 
that corporation in the safest practicable manner," the second half of 
the residue of her large estate, and directed with particularity that ('a 
professorship of agricultural chemistry be established, or such chair as 
shall teach both the science of chemistry and its experimental and prac- 
tical application to the useful arts, and especially to the ar t  of agricul- 
ture and cultivating the earth," and that the fund arising from such 
investment be devoted to its sdpport. 

After the death of the testatrix there arose a contest as to the ( 27 ) 
validity of her will, and pending the litigation in that respect 
the parties interested in  the same, including the defendant, agreed upon 
terms of compromise, whereby the will was established and the sum of 
$39,000 was decreed to be due and paid to the defendant under and by 
~ i r t u e  of the bequest to it of the will. 

The plaintiff contends that under this will the sum of money due to 
the defendant was much greater than that last mentioned, and that the 
will did not operate as the testatrix intended; that the defendant did 
not take this sum of money under and by virtue of the will, but by 
virtue of the compromise mentioned; that it does not hold the fund 
thus arising in trust for the purpose specified i n  the will, but for its 
general business purposes; and therefore he is entitled to have so much 
thereof as may be necessary devoted to the satisfaction of his judgment. 

The court decided otherwise, and gare judgment in  favor of the de- 
fendant. Thereupon, the plaintiff excepted and appealed. 

T .  R. Purne l l  for plaintif f .  
R. H .  B a t t l e  and X. F. Mordecai  for defendant .  

MEREINON, C. J., after stating the case: The defendant has ample 
power and authority and it is capable in  all pertinent respects to take, 
receive, have, own and possess property, both real and personal, to .be 
used for, applied and devoted to the purposes for which i t  is created, as 
the donors thereof may direct by will or otherwise. Constitution, Art. 
IX, see. 6 ;  Tho Code, secs. 2610, 2630. 

It was therefore competent for the testatrix named to make the be- 
quest mentioned to the defendant for the particular purpose specified 
in connection therewith. The defendant has and holds the fund charged 

4-110 19 
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with a trust for that purpose, and not for its general business pur- 
poses. The fund cannot be applied or made subject to the 

( 28 ) payment of its debts, whether the same be reduced to judgment or 
not. The defendant is charged with it only for the purpose to 

which the donor devoted it. 
When the will of the testatrix was established by the proper ordcias 

and judgment of the court, the defendant became entitled to have the 
fund bequeathed therein to it, not by virtue of any compromise, as sug- 
gested by the plaintiff, but by virtue of the will. Neither the defendant 
nor the court had power to change the nature or purpose of the bequest. 
The court had authority, in a proper case, to determine what i t  was, 
give effect to it, and enforce the trust provided by it, but it could not 
change the intent and purpose of the testatrix. That the defendant 
failed for any cause to get all the fund bequeathed to it oould not 
change the nature or purpose of so much of it as it did receive. I t  
may well be that i t  had the power, with the) sanction of the court, to 
make a compromise as to litigation about the will, but it could not 
change its provisions, or the intent and purpose of the testatrix. These 
must remain and have effect. 

Affirmed. 

Cited: Moore v. Pullen, 116 N. C., 287. 

THE PATAPSCO GUANO COMPANY v. JOHN R. TILLERY. 

Cofitract-Quantum Valebat-Counterclaim. 

1. I n  a n  action upon a promissory note given in pursuance of a contract for 
the sale by payee of a specific article of merchandise, the maker may set 
up by way of counterclaim that the article furnished was not in  compli- 
ance with the contract of sale, and that  he was thereby damaged. 

2. In  such action the plaintiff is entitled to judgment for the value of the 
article furnished, although i t  was not of the character stipulated in the 
original contract of sale; i t  appearing from the verdict that t h e  defend- 
ant  had used it ,  and had suffered no injury. 

APPEAL at  dl Term, 1891, of HALIFAX, from U r y m ,  J .  
Action upon promissory note of the defendant for $418, due 1 March, 

1888, executed to the plaintiff's agent, who endorsed the same to it. 
The defendant admitted the execution of the note as alleged, but alleged 
as a counterclaim that the consideration thereof was the plaintiff's 
agreement to supply him with "ten tons of genuine Peruvian guano"; 

20 
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that it failed to deliver such guano, but did deliver that quantity of an 
inferior fertilizer of value not greater than $15 per ton; that he was 

, greatly endamaged, put to costs, etc. I t  appears that the defendant 
used the fertilizer he so received, and the jury found by their verdict 
that i t  was of the value of $32 per ton. They further found that the 
defendant had not suffered damage. The court gave judgment in favor 
of the plaintiff for $320, interest and costs. The defendant demanded 
judgmegt in his favor upon the verdict, upon the ground that the jury 
found that the plaintiff did not deliver Peruvian guano. Both parties 
appealed. The court gave the jury pertinent instructions, to which 
there was no exception by the defendant at the time of the trial, or 
after the verdict, or after the judgment, until his statement of the case 
on appeal; and the exceptions stated, except one, were based upon 
the ground that the court had failed to explain the law as appli- ! 30 ) 
cable to the evidence as to the measure of damage. 

I R. 0. Burto% for plaint i f .  

I W .  H. Day for defendad. 

MEERIMON; C .  J., after stating the case: The court gave the jury 
pertinent instructions, and if the defendant desired that they be modi- 
fied, or that others in addition be given, he should have asked for the 
same at the time of the trial. I t  would be unreasonable, unjust, and 
vicious practice to allow a party to complain after verdict and judg- 
ment (the court having given the jury appropriate instructions), that 
it had failed to give possible instructions that i t  might and perhaps 
would have given if they had been called to its attention at the proper 
time. The law as to procedure and practice is just and very practical, 
and will not indulge possible or speculative objections, especially when 
not made appropriately or in apt time. 

The charge of the court as to the alleged damage to the crop of the 
defendant could not prejudice him, whether correct or not; it was 
favorable to the defendant, as he had offered no testimony upon that 

. question. 
The defendant was not entitled to judgment upon the ground that the 

plaintiff failed to deliver to him Peruvian guano, as it agreed to do. 
This action is not founded upon the original parol contract in that 
respect alleged by the defendant, but upon the latter's promissory notq. 
The defendant alleges a counterclaim and seeks to recover damages from 
the plaintiff on account of its failure to deliver such guano according to 
the contract, and to set his recoiiery against the note sued upon. As the 
note grew out of the alleged contract in respect to the guano, the de- 
fendant might, under the present method of civil procedure, allege 
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( 31 ) his counterclaim and avail himself of his recovery, if any, as he ' 

seeks to do. His counterclaim is, in effect, a cross-action to 
recover damages from the plaintiff occasioned by its broach of the con- 
tract that gave rise to the note. The rights of the parties in such case 
may be settled in the same action. The Code, see. 244; Iron Go. v. Holt, 
64 N. C., 335; Lutz  v. Thompson, 81 N. C., 334; Hurst  v. Everett, 91 
N.  C., 399; Wilsoa v. Bughes, 94 N. C., 182. We do not, however, 
mean to say that if the plaintiff had sued upon the original contract, 
and the defendant had received and used the inferior fertilizer, hc could 
not rccover the value of the latter. Any question in that respect is not 
now presented. 

  he plaintiff in its appeal insists that it is entitled to have judgment 
for the amount of the note sued upon, upon the grounds that the defend- 
ant cannot avail himself in this action of his alleged counterclaim, that 
he accepted and used the fertilizer sent to him, and that the jury found 
that he sustained no damage. We have just seen that the defendant 
might allege and have benefit of his counterclaim. I t  is true, the jury 
found, in response to one issue submitted to them, that thc clcfendant 
sustained no damage. This seems to imply that he sustained no dam- 
age as to his crops; that the fertilizer received and used served as good 
a purpose as the "genuine Peruvian guano" would have done, if it had 
becn sent by the plaintiff and used by the defcndant. But the jury 
found, in response to another material issue, that the fertilizer so sent 
and used was wort11 but $32 per ton. This is much less than the price 
per ton agreed to be paid for the Peruvian guano. The defendant did 
not agree to accept the cheaper fertilizer in lieu of it, and he was justly 
entitled to havc the cheaper article at its fair market value; he mfght 
have gotten it at that price. The jury expressly found that the plaintiff 
failed to supply the Peruvian guano, but did supply a cheaper article. 

The findings of the jury are not so direct, formal, and regular 
( 32 ) as they should be, but the court could readily learn from them 

the sum of money the plaintiff ought to recover; it did so, and 
this is sufficient. 

What we have said disposcs of both appeals. 
No error. 

Cited: Woodridge v. Brown, 149 N. C., 303 ; Sezuing Machiqze Go. .?I. 

Burger, 181 N. C., 253. 
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THE CITY O F  RALEIGH v. J. A. PEACE. 

1. Special assessments for local municipal improvements are  not within the 
restraints imposed by Article VII, section 9, of the Constitution, but the 
rule of uniformity must be observed. 

2. Such assessments a re  founded upon the principle that  the land abutting 
upon the improvement receives a benefit over and above the property of 
the  citizens generally, and should be charged with the value of such 
peculiar benefits. 

3. The power to  levy such assessments is  derived solely from the Legislature, 
acting either directly or through i ts  local instrumentalities; and the 
courts will not interfere with the exercise of the discretion vested in  the 
Legislature as  to the necessity for or the manner of making such assess- 
ments, unless there is a want of power or the method adopted for the 
assessment of the benefits is  so clearly inequitable as  to offend some con- 

I 

stitutional principle. 
1 

4. The ordinance under which this assessment was made provides for a tax- 
ing district and a proper dpportionment; and even if the character was 
invalid, the  said ordinance is  fully sustained by the general act. The 
Code, see. 3803. 

5. I t  seems that  section 4, Article VIII, of the Constitution, requiring that 
the Legislature shall provide for the organization of cities, to\crns, etc., 
and "restrict their power of taxation, assessment, etc., does not apply to 
special improvements of this character. Even if i t  did, a n  act of the 
Legislature authorizing an assessment is  not void because i t  does not 
prescribe all of the particulars relating to  such assessment. It is  suffi- 
cient if it authorizes a fair and equitable method of ascertaining the 
peculiar benefits conferred upon the property, and apportioning the costs 
between the abutting owners. 

6. The powers to enforce the collection of such assessments are  limited to the 
specific property presumed to be benefited, and do not authorize a per- 
sonal judgment against the owner of the property; and, therefore, so 
much of the act, i n  this  case, as provides that  a judgment rendered for 
the amount alleged to be due might be docketed and enforced as  other 
judgments, is invalid. 

I MERHIMON, C. J., and DAVIS, J., dissenting. 

ACTION to recover of defendant an amount  of money rxpcnded ( 33 ) 
b y  the city f o r  paving one-third of Fayet tevi l le  Street  i n  f r o n t  
of t h e  lot  owned b y  t h e  defendant o n  said street, between Morgan  a n d  
M a r t i n  streets, tried before Winston, J., at April Term, 1891, of WAKE. 

T h e  following fac t s  were agreed u p o n :  
1. In  J u n e ,  1888, a f t e r  notice t o  defendant, as pro~rided i n  section 60 

of t h e  char te r  of sa id  city, a n d  i n  t h e  ordinance named below, t h a t  he 
w a s  required by a n  ordinanre of the board of aldermen t o  have t h e  
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street in front of his real property paved, and after refusal of defend- 
ant to have such paving'done for more than thirty days after notice, 
the plaintiff paved 58% yards on Eayetteville Street, in front of de- 
fendant's property, said paving being worth and having cost $1.20 
per yard. , 

2. That defendant was notified and demanded as aforesaid by plain- 
tiff to pave said 58% yards, pursuant to said ordinance and section 60, 
and the number of yards demanded to be paved was one-third of said 
street in front of defendant's property. All of said street in front of 
said property was paved, so that said 58% yards did not comprise all 
the paving done on said street. 

3.- The-defendant was at the time of notice and paving aforesaid, 
and now is, the owner of said property in front of which the paving 
was done. 

4. That after the paving was done by plaintiff, the plaintiff de- 
manded of defendant the payment of the value and cost of same, and 

payment was refused. 
( 34 ) 5. That on 28 February, 1890, summons in said action having 

been prior to that time duly issued and served upon defendant, 
a justice of the peace, before whom it was returnable, rendered judg- 
ment in favor of plaintiff for $70, with interest from 1 July, 1888, the 
same being the value and cost of the paving; and the defendant ap- 
pealed to the Superior Court. 

Section 60 of the charter of said city is as follows: "That everv 
owner of a lot, or person having as great an interest therein as a lease 
for three years, which shall front any street on which a sidewalk has 
been established shall improve, in such manner as the aldermen may 
direct, such sidewalk as far as may extend along such lot, and on failure 
to do so within twenty days after notice by the chief of police to said 
owner, or, if he be a nonresident of the county of Wake, to his agent, 
or if such nonresident have no agent in said county or his personal 
notice cannot be served upon the owner or agent, then after publication 
of a notice by the chief of police for thirty days in some newspaper 
published in Raleigh, calling on the owner to make such repairs, the 
aldermen may cause the same to be repaired, either with brick, stone, 
or gravel, at their discretion, and the expense shall be paid by the per- 
sons in default. Said expense shall be a lien upon said lot, and if not 
paid within six months after completion of the repairs, such lot may 
be sold, or enough of the same to pay such expenses and cost, under the 
same rules, regulations and restrictions, rights of redemption and sav- 
ing, as are prescribed in said charter for the sale of land for unpaid 
taxes. The board of aldermen shall have power to require every owner 
of real estate in the city to pave one-third of the street or streets in 



N, C.] PEBRUARY TERM, 1892. 

front of his or her land, in such manner and with such material as the 
street committee of the board of aldermen may direct, and to enforce 
such requirement by proper fines and penalties; and upon the failure 
of such owner to do such paving, the city may have same done, 
and the costs thereof may be assessed upon the property of such ( 35 ) 
delinquent and added to the taxes against him or her, and col- 
lected in the same manner that other taxes or assessments are collected, 
or judgment may be taken by the city, before the mayor or any justice 
of the peace, or in the Superior Court of Wake, for the cost of such 
paving, and when docketed in the Superior Court of Wake such judg- 
ments shall have the same lien as is possessed by other judgments 
docketed in said Superior Court, and be enforced in like manner." 

Ordinance referred to is as follows: 
"Resolved. That the owners of real estate on Favetteville Street. be- 

tween Morgan and Martin streets, be and are hereby required and 
directed to pave so much of said street as lies in front of their respective 
lots from t i e  curbing of the sidewalk to the pavement laid by the city 
on said street, being one-third of the said street, in such manner and 
with such material as the street committee of the board may direct, 
to wit, with rubble-stone. And if any owner shall fail for the period 
of thirty days after written notice from said committee to do such 
paving, then the same shall be done by the city for $1.20 per square 
yard at the cost of such delinquent, as provided in section 2 of an act 
of the General Assembly of 1887, entitled 'An aot to amend the charter 
of the city of Raleigh,' ratified on 7 March, 1887, and made a part of 
this case." 

The court found, as a further fact, that all the other property owners 
along Fayetteville Street were likewise required by plaintiff, under like 
authority as they seek to exercise in this case, to pave one-third of the 
sidewalk in front of their respective buildings, and that the cost of said 
paving was reasonable. The court rendered judgment for plaintiff. 

The defandant excepted to the judgment, upon the ground that the 
same was not warranted by the Constitution and laws of this State, and 
appealed. 

J .  N .  Hold ing  for plaintif f .  
G. V .  S t rong  a n d  A. S t ronach  for defendant.  

SHEPHERD, J. While we are of the opinion, for the reasons ( 36 ) 
hereinafter stated, that the particular judgment rendered in this 
action cannot be sustained, yet, as the validity of the ordinance under 
which the assessment is made 1s drawn in question, and as it is of great 
importance that it should be passed upon by this Court, we deem it our 
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duty to consider this and such other points that are presented in the - 

record as may be necessary to an intelligent disposition of the present 
and perhaps other cases which may arise upon the subject. 

(1) The authority of the Legislature, either directly or through its 
local instrumentalities, to exercise the taxing power in the form of 
local or special assessments, has been so firmly established by judicial 
decision in this and other states of the Union that it can hardly, at this 
late day, be considered an open question; but as it seems to be contro- 
verted by the argument of counsel, it may not bc improper to state in 
a general way the principle upon which it is founded, as well as to 
refer to some of the multitude of authorities in its support. 

Judge COOI~EY, in his work on Taxation (606), says that special as- 
sessments "are made upon the assumption that a portion of the com- 
munity is to be specially and peculiarly benefited in the enhancement 
of the value of property peculiarly situated as regards a contemplated 
expenditure of public funds; and, in addition to the general levy, they 
demand that special contributions, in consideration of the special bene- 
fit, shall be made by the persons receiving it." 

"The rationale of the system," says Mr. Burroughs, "is that the pur- 
pose is a public one which justifies the levy of the tax, but the benefit 
of the improvement is not only local, but also specific, benefiting par- 

ticularized property, and therefore the tax may be levied on this 
( 37 ) property, which receives a benefit over and above other property 

in the State. . . . An assessment for improvements is not con- 
sidered as a burden, but as an equivalent or compensation for the 
enhanced value which the property derives from the improvement." 
The Law of Taxation, 460. 

Judge Dillon (2 Municipal Corp., 753n) quotes with entire approval 
the language of Slidell, G. J., in Municipali ty  No .  9 v. Dunn;, 10 La. 
Am., 57. The Chief Justice says: "I must repeat my coilviction that 
the system of paying for .local improvements wholly out of the general 
treasury is inequitable and will result in great extravagance, abuse, and 
injustice. I think the system of making particular localities which are 
specially benefited bbar a special portion of the burden is safer and 
more just to the citizens at large by whose united contributions the city 
treasury is supplied. What is taken out of the treasury is out of the 
pockets of the proprietors." - - - 

Speaking of special assessments, the Suprcme Court of Missouri, in 
Lockwood v. St. Louis (24  Mo., 20), said that "their intrinsic justice 
strikes every one. I f  an improvement is to be made, the benkfit of 
which is local, it is but just that the property benefited should bear the 
burden. While the few ought not to be taxed for the benefit of the 
whole, the whole ought not to be taxed for the few. . . . General 
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taxation for a mere local purpose is unjust; it burdens those who are 
not benefited, and benefits those who are exempt from the burden." 

These assessments are not to be confounded with the exercise of the 
right of eminent domain (Cooley Const. Lim., 498; 2 Dillon Munic. 
Corp., 738; Lewis on. Eminent Domain), and i t  is also to be observed 
that while they are taxes in a general sense, in that the authority to 
levy them must be derived fro& the Legislature, they are neverthkless 
not to be considered as taxes falling within the restraints imposed by 
Art. V, sec. 3, of the Constitution, although the principle of 
uniformity governs both. Shuford v. Comrs., 86 N.  C., 562; ( 38 ) 
Cain v. Comrs., 86 N. C., 8 ;  Busbee v. Comrs., 93 K. C., 143; 
Cooley Const. Lim., 498; 2 Dillon Munic. Corp., 755, et seq. 

The principle deducible from the foregoing quotations finds a striking 
illustration in  the facts of the present case. The district improved by 
the pavement embraces only a part of one street, and while the improve- 
ment may add very greatly to the convenience and comfort of all of the 
citizens, i t  at  the same time confers upon the abutting real property an 
enhanced pecuniary value out of all proportion to the benefits enuring 
to the public at large. Would it be just that all should be taxed alike, 
and that the owner of property in  a remote part of the city be com- 
pelled to contribute as much towards the particular improvement as 
;hose whose lands are thus peculiarly benefitid? This woild savor very 
much of the "forced contributions" of the olden time, which are so gen- 
erally denounced as obnoxious to the principles of free government, and 
the bare statement of the proposition shocks all sense of justice and 
furnishes its own refutation. I t  is, therefore, pre-eminently just, as 
well as the duty of the law-making power, to provide for an equitable 
adjustment of such burdens in  proportion to the benefits conferred, and 
it is for the very purpose, as we have seen, of accomplishing this end, and 
of preventing so great a perverqion of the taxing power, that these local 
or special assessments are almost universally resorted to. I t  is true that 
the power to levy such assessments is sometimes abused, and that some 
of the methods adopted have been judicially condemned, but the exist- 
ence of the power itself is as well established as it is possible by judicial 
decision to establish any legal principle whatever. Wilmington v. Yopp, 
71 N. C., 76; Cain v. Comrs., supra; Busbee v. Comrs., supra; 
2 Dillon Mun. Corp., 761; Cooley Const. Lirn., 506; 1 Hare Am. ( 39 ) 
Const. Law, 301; Elliott on Roads and Streets, 370. 

(2) We will now consider whether the power of the Legislature 
was properly exercised in  the case before us. - - "  

It is a general rule everywhere conceded that the discretion of the 
Legislature in levying taxes, when exercised within constitutional lim- 
its, is conclusive; but in respect to special assessments the principle is 
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questioned, and it is urged that these, not being strictly taxes, and not 
subject as such to the restraints imposed by the Constitution; but being 

and assessed. That the judicial power has been successfully invoked in 
some instances will appear from the cases of Sealy v. Pittsburg, 82 Pa. 
St., 360; Washington. Avenue, 69 Pa. St., 352, and other decisions cited 
in the notes to section 753 of volume 2 of Dillon on Municipal Corpora- 
tions. 

Rufin, J., in Shuford v. Comrs., supra, says that such assessments 
"are oommitted to the unrestrained discretion of the law-making power 
of the State, only, as I take it, that the burden imposed on each citizen's 
property must be in proportion to the advantages it may derive there- 
from." The latter part of the sentence very clearly implies the power 
of the courts to interfere to some extent, and in this we very heartily 
concur. but it is not essential in this case that we should define and 
mark the limits of this power, and it is sufficient to say that, according 
to all of the authorities, the Legiglature or its duly authorized instru- 
mentalities are primarily, at least, the judges in respect to the particu- 
lars mentioned, and that their decision will not be disturbed unless it 
clearly appears that there is an absence of power, or that the particular 

method prescribed for the assessment of the peculiar benefits to 
( 40 ) the abutting property is so plainly inequitable as to offend some 

constitutional principle. 
The power to make such assessments must, be clearly authorized by 

the Legislature, but it is not necessary, and "of course not to be ex- 
pected-indeed, it is scarcely conceivable-that the Legislature should, 
in conferring authority upon local bodies, specify in minute detail the 
incidents of the power. The courts generally hold that necessary inci- 
dental and subordinate powers pass-with the grant of the principal 
power. Any other ruling would make it practically impossible to frame 
statutes capable of reasonable enforcement. I n  matters of street im- 
provements and local assessments, as in kindred matters, it is generally 
held that a power clearly conferred in general words will carry all the 
incidental authority essential to the execution of the power in ordinary 
and appropriate methods." Roads and Streets, 374. I t  is urged that 
all of these subordinate incidents should be provided for in the act 
granting the power, because of section 4, article VIII, of the Constitu- 
tion, which requires the Legislature to provide for the organization, etc., 

- 

founded solely, as some authors say, upon the principle of betterments 
of the property to the extent of the improvement, the courts should not 
surrender the power to review an arbitrary decision of the Legislature, 
either as to the necessity for or the beneficial character of a particular 
improvement, or the manner in which the benefits are to be ascertained 

- 
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of incorporated towns, etc., "and to restrict their power of taxation, 
assessment, borrowing money," etc. 

I 
Similar provisions have, upon the best authority, been held inappli- 

cable to assessments of this character. They are construed, says Judge 
Dillon (Mun. Gorp., 778), '(not to apply to special assessments by 
municipal corporations made by authority of the Legislature for local 
improvements." The restrictions in such cases are to be found in those 
general principles of the Constitution which protect the liberty and 
property of every citizen. Even if such a provision did apply, it is not 
easy to understand how the duty to restrict the power requires that all 
of the incidents of its exercise shall be prescribed by the Legislature. 
Neither is it essential that the act of the Legislature, or an ordinance 
made under its authority, should expressly state that the contem- 
plated improvement is necessary (Roads and Streets, 385), nor ( 41 ) 
is it required that the act should expressly declare that the assess- 
ments are to be made according to the benefits conferred. Both of these 
are implied from the very nature of this species of taxation, and that 
this is so is apparent from the action of the court in upholding such 
assessments under acts which make no reference to such particulars. 
Cain v. Comrs., supra; Xhuford v. Comrs., supra; Busbee v. Comrs., 
supra. 

Viewed in this light, we can see no objection to the ordinance under 
consideration. I t  very clearly provides for. a taxing district, to wit, 
''Fayetteville Street, between Morgan and Martin streets," and it fur- 
ther provides that upon the failure of the abutting owners to comply 
with its requirements, the city may make the designated improvements 
at the cost of $1.20 per square yard. This provision, as to the cost 
(which is found by the court to be reasonable), very plainly implies 
that the expense of the improvement in the entire district had been pre- 
viously estimated, and thus we have an apportionment between the 
abutting owners and the city (the latter paying one-third), and also an 
apportionment as to the remaining two-thirds between the abutting pro- 
prietors according to the frontage. No objection is urged as to the 
apparently equitable adjustment between the city and the abutting 
owners, but it is insisted that the frontage rule is an improper method 
of ascertaining the benefits which enure to the respective lots, and that 
these should be estimated by the actual appraisement of each. 

We have seen that such assessments are based upon the principle of 
benefits to the abutting property, but the manner of estimating such 
benefits is not confined to actual appraisement by appraisers appointed 
for that purpose. This would seem to be a very fair and equitable rule, 
but its practical working in some instances has led to injustice, and 
if the Legislature, acting, as it is presumed to do, upon information 
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( h2 ) as to the situation and character of the property, the depth of 
the lots, etc., chooses, in  effect, to make an appraisement itself 

by the adoption of a standard like the frontage rule, it is not easy to 
understand why in such cases the same measure of justice may not be 
attained. 

I n  Hamet v. Philadelphia, 65 Pa.  St., 155, i t  was said by Judge 
Sharswood, delivering the opinion, that "Perhaps no fairer rule can be 
adopted than the proportion of feet front, although there must be some 
inequalities of the lots differing in  situation and depth. Appraising 
their market values, and fixing the proportions according to these, is a 
plan open to favoritism or corruption, and other objections.'' Even 
where the latter rule is adopted. the buildings should be excluded from 

A ,  u 

the valuation, "as the improvements (says Judge Cooley), while in- 
creasing largely the market value of the land, do not usually percepti- 
bly increase the value of the buildings erected upon it." Laws of Tax- 
ation. 649. I f  the buildinns are not to be considered (and this is un- 

u 

doubtedly true), we can very readily conceive how the frontage rule 
may be quite as efficacious as any other in  ascertaining the benefits- 
that is, the enhanced pecuniary value-where from the similarity in 
situation, etc., of the different lots there can be no gross inequalities. 
The same eminent authority also states (638) that the two methods of 
assessing benefits between which a choice is usually made is by assessors 
or commissioners appointed for that purpose, or by "an assessment by 
some definite standard fixed upon by the Legislature itself, and which 
is applied to the estate by a measurement of length, quantity, or value." 
I n  speaking of assessments by the front foot, he says (644) that "Such 
a measure of apportionment seems at first blush to be perfectly arbi- 
trary and likely-to operate in  some cases with great illjustice;. but it 
cannot be denied that, in  the case of some improvements, frontage is a 

very reasonable measure of benefits, much more than value could 
( 43 ) be, and perhaps approaching equality as nearly as any other 

estimate of benefits made by the judgment of men. However 
.this mav be. the authorities are well united i n t h e  conclusion that front- " ,  
age may be lawfully made the basis of apportionment." Similar lan- 
guage is also used by the same author in his work on Constitutional 
Lim., 506, and cited with approval in  Yopp v. Wilmington, supra. 

I n  the well-considered work on Roads and Streets, 396, by Elliott, it 
is said that "The system which leads to the least mischievous and unjust 
consequences is that which takes into account the entire line of the bay 
improved, and apportions the expense according to the frontage; for it 
takes into consideration the benefit to each property owner that accrues 
from the improvement of the entire line of the way, and does not impose 
upon one lot owner an unjust portion of the burden." . 
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The principle is also fully sustained by the following authorities, 
which are only a part of the large number that might be cited: Bur- 
roughs Law of Taxation, 469; 2 Dillon Munic. Gorp., 752, 761, 809; 
2 Desty Tax., 1263; Pennock v. Voover,  5 Rawls, 291; Magee v. Com., 
46 Pa. St., 255; Crovington v. Boyle, 6 Bush., 204; S. v. Elizabeth, 30 
N. J., 365, and 31 N. J., 547; S. v. f i l ler,  34 N.  J., 227; Wilder v. 
Cincinnati, 26 Ohio St., 284; Parker v. Challis, 9 Kans., 155; Meenan 
v. Smith ,  50 Mo., 525; Whiting v. Quackenbush, 54 Cal., 306; Palmer 
v. Stumpf ,  29 Ind., 329; Allen v. Grew, 44 Vt., 174; Xotz  v. Detroit, 
18 Mich., 495; King v. Portland, 2 Ore., 146; Cleveland v. Tr ipp,  13 
R. I., 50; White v. People, 94 Ill., 604; Xheley v. Detroit, 45 Mich., 431. 

Before proceeding further, we will examine the cases cited in support 
of the contrary view. 

. I n  8. v. Jersey City, 8 Vroom, 37 N. J. L., 130, the assessment was 
for grading, excavating, and filling in  the street, and the court held 
that in  such cases the same uniformity could not be had as i11 paving. 
The principle of assessment by the frontage as to the flagging of 
sidewalks was approved; and, at the same term, in 8. v. Passaic ( 44 ) 
Village, 68, it was declared that "There mould be no injustice i n  
assessing the improvement of opening, grading, guttering, and curbing 
upon the entire frontage according to the number of lineal feet. . . . 
There is no rule that condemns such method of assessment without 
proof of its injustice." 

I n  McBear ?j. Chandler, 9 Heisk., 349, the "equality" clause of the 
Constitution was applied, which we have seen is contrary to the ruling 
of this Court and the overwhelming weight of authority in the other 
states. 

I n  Norfolk v. Ellis, 26 Gratt., 224, the principle was approved; and 
while in V700dbridge v. Detroit, 3 Mich., the court was divided, in  the 
later case of Moltz v. Detroit, 18 Mich., i t  distinctly recognized the 
front foot basis, if authorized by the Legislature. 

Peay v. Little Rock, 32 Ark., decides against the rule, but the decision 
seems to have been influenced by Illinois cases, which turned upon the 
peculiar provisions of the Constitution of that State, which Constitu- 
tion, we learn, has since been changed in  this respect, and recent de- 
cisions sustain the rule. 

I n  Williamsport v. Beck, 128 Pa.  St., 147, the assessment was for 
repaving, and the court recognized the rule as to the cost of the original 
paving. 

I n  Ckapp v. Hartford, 35 Conn., 96, the charter was not complied 
with, and the cases cited from Missouri do not controvert the rule, but 
simply construe it as it should be applied under certain statutes re- 
ferred to. 

3 1 
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Thus it appears that even the industry of the intelligent counsel has 
failed to produce any authority where the general principle was fairly 
presented and condemned, while nearly if not indeed all of the cases 

cited by them tend very strongly to its support. 
( 45 ) I t  is insisted, however, with much earnestness that conceding 

that the ordinance prescribes a valid method of apportionment, 
still it cannot be sustained unless the power to make it is conferred by 
the Legislature, and that such power has not been conferred upon the 
city of Raleigh. This position is founded upon the idea that the charter 
does not create or authorize the creation of a taxing district, but simply 
charges the abutting owner with the whole cost of the improvement in 
front of his lot, and that there being an absence of authority to make 
any apportionment according to benefits, the ordinance is void. The 
imposition of such a charge has been condemned by some authorities ' 

and sustained by others. Without pausing to determine how this may 
be, and conceding for the purposes of the discussion that the charter 
bears the construction insisted upon, and that such an assessment is for 
that reason invalid, we are, nevertheless, of the opinion that the ordi- 
nance is fully supported by legislative sanction. I n  chapter 62, section 
3803, of The Code (Towns and Cities), it is provided that the commis- 
sioners or aldermen "may cause such improvements in the town to be 
made as may be necessary, and apportion the same equally among the 
inhabitants by assessments of labor or otherwise." Here we have a very 
comprehensive power granted the commissioners or aldermen for the 
improvement of streets, and the authority to apportion the cost of the 
improvement is not only implied by the power to make "assessments" 
(Anderson Law Dict., Bouvier Law Dict. Assess.), but is expressly con- 
ferred. 

NOW, if it be granted (as we think it should be) that the general act 
is deficient in that it does not provide for the enforcement of such assess- 
ments against abutting real property, still it is good as far as it goes, 
and is not repealed by the charter as amended, unless inconsistent there- 
with. The Code, sec. 3827. I f  i t  be said that the charter conflicts as to 
that part which requires the whole cost to be charged against the abut- 

ting property without any apportionment, and if, as contended, 
( 46 ) such a provision is void, it would be impotent to work a repeal 

of that part of the general act which does authorize such appor- 
tionment. I f  it does not conflict, then of course the general act may 
supplement the special act, and the two may be construed in par; 
materia. So, taking i t  either way, the authority to apportion the .cost 
according to benefits, as provided in the ordinance, would be supported, 
and the power to collect the assessments, being expressly granted, and 
the manner of collection prescribed, i t  must follow that, in the total 
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absence of anything to show an abuse of power or any gross inequali- 
ties, the assessment in question may be enforced. 

We are of the opinion, however, that no personal judgment can be 
rendered against the abutting owner, and that so much of the amend- 
ment to the charter which provides for such a judgment is invalid. I t  
is true that in Yopp v. Wil~imgtom, supra, such a judgment was ren- 
dered, but the point was not presented and passed upon by this Court, 
the only question decided being the validity of special assessments of 
this character, and not the manner of their enforcement. We feel at 
liberty, therefore, to examine into the constitutionality of the act 
authorizing the judgment in question, and in doing so we cannot better 
express our views than by quoting the language of Mr. Elliott: "It is 
not easy to perceive how the assessment can extend beyond the property 
against which it is directed, since the sole foundation of the right to 
direct and enforce the assessment rests upon the theory that the land 
receives a benefit equal to the assessment. If the land, with the super- 
added value given to it by the improvement, will not pay the assessment, 
there is no constitutional warrant for the right to seek payment of the 
assessment elsewhere; for the land is all that the improvement can by 
any possibility benefit, and land (or other property) that is not bene- 
fited cannot be seized without violating the principle which forbids the 
taking of property without compensation, nor without breaking 
down the only theory upon which it is possible to sustain local ( 47 ) 
assessments; and yet if there is a personal liability, the assess- 
ment may be enforced although the land, even as enhanced in value by 
the improvement, may not be worth a tithe of the extent of making the 
improvement. . . . The decisions which declare statutes imposing a 
personal liability upon the landowner unconstitutional are, in our judg- 
ment, SO strongly entrenched in principle that they cannot be shaken." 
Roads and Streets, 400. Such, also, is the opinion of Judge Cooley 
(Taxation, 675), who says that "In such a case, if the owner can have 
his land taken from him for a supposed benefit to the land, which, if 
the land is sold for the tax, it is thus conclusively shown he has not 
received, and he then held liable for a deficiency in the assessment, the 
injustice, not to say the tyranny, is manifest. But such a case is liable 
to occur if assessments are made a personal charge; and cases like it in 
principle, though less extreme in the injury they inflict, are certain to 
occur." 

The foregoing reasons are entirely conclusive to our minds, and are 
well sustained by authority. Higgins v. Ansmus, 77 Mo., 351; Xeenan 
v. Smith, 50 Mo., 525; Nucon v. Patty, 57 Miss., 378; Cram v. Tolono, 
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96 Ill., 255; Jafery v. Gough, 36 Cal., 104; Broadway v. iMcAtee, 8 
Bush., 508; Burlington e. Quick, 47 Iowa, 3 2 6 ;  Green v. Ward, 82 
Va., 324. 

The act provides that the judgment of the justice of the peace may 
be docketed in  the Superior Court, "and shall have the same lien as is 
possessed by other judgments docketed in said Superior Court, and be 
enforced in  like manner." The judgment authorized being a personal 
one, we know of no principle by which it can be so modified and shaped 
in  a justice's court (which has no equitable jurisdiction) as to make i t  
a charge against the abutting land only. I t  is to be observed, however, 
that another method of collecting is provided by the amendment to the 

charter. I t  provides that the assessment may be "added to the 
( 48 ) taxes against him or her, and collected in  the same manner that 

other taxes or assessments are collected." We can see no reason 
why this assessment may not be enforced against the abutting land 
under this provision of the said amendatory act. 

We are therefore of the opinion with his Honor, that the assessment 
is valid, but we do not think it can be enforced by a personal judgment 
against the defendant. For  this latter reason we conclude that the judg- 
ment should be reversed. 

MERRIMON, C. J., dissenting: I concur in  the judgment, but not in 
the opinion, of the court, and will state some of the grounds of my 
dissent. 

The Constitution (Art. VIII,  see. 4) provides that "It shall be the 
duty of the Legislature to provide for the organization of cities, towns, 
and incorporated villages, and to restrict their powers of taxation, 
assessment, borrowing money, contracting debts, and loaning their 
credit, so as to prevent abuses in  assessments and in contracting debts 
by such municipal corporations." This highly mandatory provision is 
significant and very important. I t s  leading purpose is to specially 
require the Legislature to provide for the organization of cities and 
towns and to restrict, restrain, keep within prescribed limits the great 
powers of taxation, assessment, borrowing money, contracting debts, and 
loaning their credit, conferred upon them, and thus prevent oppressive 
taxation, burdensome city debts, arbitrary assessments, wild schemes of 
extravagance, and other like abuses. The purpose expressly declared is 
"to prevent abuses i n  assessments and in, contracting debts" by cities 
and towns. Long continued public exper;ence in  every direction 
pointed, and still points, to the great necessity for this organic pro- 
vision, its wisdom, and the importance of a strict observance of it. 
The legislative duty is expressed in  clear, explicit, and imperative 
terms. Cities and towns must not be left to exercise unrestricted and 
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arbitary powers of taxation and assessment. On the contrary, ( 49 ) 
such powers must be restricted and defined by statutory author- 
ity, else they cannot be exercised at  all. The Legislature has no author- 
i ty to confer upon cities and towns unlimited power to impose taxes or 
to make assessments. The statute purporting to confer such power 
would be inoperative and void, because in contraventipn of the letter 
and purpose of the Constitution. The power of assessment, in  its most 
general sense, is very broad, indefinite, and arbitrary in its nature and 
application. I t  may be made a terrible engine of injustice and oppres- 
sion, as long experience has shown. I t  is the more daqgerous, and 
therefore to be the more guarded against, because the law and the de- 
cisions of the courts in respect to it are unsettled, the latter being 
greatly in  conflict. Oftentimes the party complaining against oppres- 
sion and grievous wrong growing out of it has found no adequate 
remedy. The purpose of the provision just recited is to prevent such 
evils. The Legislature is specially required to restrict, limit, and define 
such power when conferred upon cities and towns in this State. .A 
statute purporting to confer the general power of assessment is void, 
because not allowed or tolerated by the Constitution. A statute con- 
ferring such power should and must prescribe the extent and the method 
of the exercise of the same. Towns and cities cannot be allowed to exer- 
cise and apply it at  their mill and pleasure, nor arbitrarily. Statutory 
regulation must exist to prevent this evil. Surely so important a con- 
stitutional provision should have effect, and the courts should enforce 
i t  i n  appropriate cases. 

Now, it seems to me clear and palpable that the statutory provision 
under which the plaintiff city undertook to make and enforce its ordi- 
nance in  question is violative of the constitutional prorision above 
recited, in  that i t  purports and intends to confer upon the plaintiff the 
unrestricted arbitrary power of assessment, and goes beyond that, in 
requiring assessments to be made not simply against the property 
supposed to be specially benefited by the street improved but as ( 50 ) 
well against all the property, both real and personal, of the 
owner thereof and against him personally, thus empowering the plain- 
tiff, in  effect, to take the property of the citizen for public uses without 
compensation. These are the very grievous evils intended to be sup- 
pressed and prevented. The organic provision recited means this, or it 
practically means nothing. 

I n  substance and effect, the statute in  question purports to confer 
upon the plaintiff unrestricted authority to require every owner of real 
estate situate in it "to pave one-third of the street or streets in  front of 
his or her land," as i t  may require, and if such owner fails to do so, 
then it may make such pavement and assess and charge "upon the prop- 
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erty of such delinquent" the costs of such paving, to be "added to the 
taxes against him or her and collected in the same manner that other 
taxes or assessments are collected," or the plaintiff may sue the delin- 
quent for such costs, obtain judgment therefor, docket the same, and 
thus obtain a judgment lien and enforce i t  by a sale of the delinquent's 
property as in  ordinary cases. 

It seems that i t  was not the purpose of this statutory provision to 
confer upon the plaintiff power to impose a tax on the property of 
owners of real estate situate within it as prescribed for the purpose of 
paving the streets. But if such were its purpose, it would be void, be- 
cause in  that case it would be violative of the Constitution (Art. Q, 
see. 3;  Art. VII, see. Q), which requires that the levy of all taxes, 
whether for the purposes of the State, counties, townships, cities or 
towns, "shall be uniform and ad valorem upon all property i n  the same, 
except property exempted by" the Constitution. Plainly, the costs of 
paving the streets in  the case provided for is yot upon the ad valorem 
value of the taxpayer's property. Moreover, such leyy is not general or 

uniform; i t  is confined to a class of taxpayers who own real 
( 51 ) estate situate within the town. The Constitution contemwlates , , 

and intends that all taxes imposed upon property shall be uni- 
form and ad valorem upon the property of all persons liable to pay tax, 
and not upon a part of them, or upon a class or classes owning particu- 
lar kinds of property subject to taxation. 

It is, however, seriously insisted that the real purpose of the statutory 
provision is to confer upon the plaintiff power to pave the street in the 
case specified, and assess the real property in front of mhich the paving 
was done, and which received special benefit from it, with the costs of 
such paving. I f  such purpose was intended, it is not expressed by the 
statute, nor is there any appropriate provision for effectuating it. 

Assessments are commonly called a species of taxes, but they are not 
so properly denominated, certainly not in this State. The Constitution 
provides and establishes with much precision a system of taxation for 
all public purposes, and how the legislative power in  that respect shall 
be exercised; but that system does not in  terms, or by implication, em- 
brace or refer to the power of assessment. This power is distinct from 
that of taxation, and is not limited by constitutional restraint otherwise 
than as above indicated. The word assessment as employed in  the Con- 
stitution has reference to what are commonly designated as local assess- 
ments, generally of money, for the purposes of some local improvement, 
and "are imposed only upon those owners of property who in  respect to 
such ownership are to derive a special benefit in  the local improvements 
for which they are expended, and are not within the restraints put upon 
general taxation." Cain v. Comrs., 86 N. C., 8. The power and rights 
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to make such assessments are founded upon the benefits, or supposed 
benefits, such property derives specially from the public improvements, 
beyond the benefit derived generally by the community. Government 
has authority to compel every one whose property derives special 
benefit from local public improvements to pay, in  addition to his ( 52 ) 
ordinary taxes, charges, assessments, expended in making such , 
improvements, equal to such special benefits. That power is not unrea- 
sonable or unjust. Every citizen should pay his proportion of taxes as 
the money price for the benefits he derives from government in the pro- 
tection of his life, liberty, and property, and general advantages inci- 
dent thereto, and when his property derives special benefits not common 
to the whole community from local public improvements, he should pay 
for the same to the extent of, but not beyond, such special benefits. I n  
such case the owner of the property cannot reasonably or justly com- 
plain, because his property has been so benefited. I t  may happen in  
possible cases that the assessment is too great, or in  some aspects of it 
not strictly just; but this is not attributable to the law or its purpose, 
but to its erroneous or imperfect administration in  particular cases. 
But such power is great, indefinite, not precisely defined in its nature 
and limits, and hence subject to very great abuses. I t  is therefore that 
the organic provision requires this power to be restricted and carefully 
guarded. 

No assessment should exceed the special benefit to the land deriving ~ the same, and all methods of assessments that work a different result 
are defective and objectionable. To the extent that it exceeds such bene- 
fit, the owner's property is, in effect, taken for the benefit of the public 
without compensation, and to that extent i t  is violative of fundamental 
right. Hence, a statute whose terms and effect produce such a result 
would be void. It is intended in this State that the statute granting 

, such power shall guard against such oppression and injustice by appro- 
priate restrictions. 

The assessment, in  its nature, must be made against the property so 
specially benefited, and not against other property of the owner, or him 
personally, because the assessment is founded solely upon such benefit 
to the property particulary benefited. That property, and that 
alone, must be assessed. The owner may pay the assessment and ( 53 ) 
thus relieve his land from the charge, but if for any reason he 
will not, then the land may be sold to satisfy the same, but no other part 
of the delinquent's property may be sold for such purpose, nor in that 
case would he be chargeable personally or otherwise on that account. 
This must be so, because the land so benefited, and none other, may be 
charged with the assessment. Can it be that the public may benefit and 
assess a particular lot of land and afterwards sell it, and part or all of 
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the owner's other property, to satisfy the assessment, and still perhaps 
have a charge against him personally for an unpaid balance of the 
same? A proposition so arbitrary, unreasonable, and oppressive sho.cks 
every sense of right and justice. A statute that purports to authorize 
the property of the owner of the land so assessed, other than that land, 
to be sold by legal process to satisfy such assessment is inoperative and 
void, because it, in  effect, undertakes to allow the arbitrary appropria- 
tion of the owner's property to the use and purposes of the public with- 
out compensation to the owner thereof. The statute cannot authorize 
the sale of property other than that so specially benefited. That prop- 
erty alone is subject to be assessed. Neenam v. Smith, 50 Mo., 525; Tay- 
lor v. Palmer, 31 Cal., 240; Codey on Taxation, 472. 

An essential element of such assessments is that they must rest upon 
the principle of uniformity as to all property subject to and affected by 
them, and especially they should be so regulated in respect to making 
them as to charge the property of each owner benefited by the same 
public improvement in proportion as such property is so benefited, and 
as to the costs and character of the same. They must, in  their nature, 
affect all property subject to them alike in  all material respects, and a 
statute authorizing them to be made should so require by proper regu- 
lations and restrictions. Busbee v. Comrs., 93 N. C. ,  143. The Legis- 

lature has no power to allow arbitrary assessments to be made, or 
( 54 ) to grant power that may be so exercised. As we have seen, it is 

expressly made its duty to res tk t  the power of assessment con- 
ferred upon cities and towns, "so as to prevent abuses in assessments." 
I t  may not leare such corporations at large to make assessments as they 
will. A statute so providing is inoperative and void, because it fails to 
provide appropriate and reasonable restrictions as the Constitution 
requires in  express and mandatory terms, and such is its clear purpose. 

The statute under which the plaintiff claims to exercise authority to 
make the assessment in  question in  broad terms undertakes to confer 
upon it general power to pave one-third of any one or all of its streets 
in front of a lot of land abutting upon the same, and to assess the cost 
of the paving against the property of the owner thereof. I t  is not 
required to observe uniformity in any respect in  making such assess- 
ments. They may be made without any reference to the special benefit 
the paved street may extend to the lot on account of which they are 
made, and without reference to the cost of the paving done. The as- 
sessmeut as to one lot deriving small benefit may be a sum of money 
equal to two or three times the value of'such benefits, while the assess- 
ment as to another lot, deriving much greater benefit, may be greatly 
less than the former. The cost of the pavement i n  front of one lot may 
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be double or treble that in  front of another, and the assessment as to 
both may be precisely the same. The plaintiff is not restrained in  these 
or any respect; no restraining regulations are prescribed for its govern- 
ment therein to be observed by it. The whole unrestricted power of 
assessment is sought to be conferred. I t  may make assessments at  its 
will. This the Constitution does not allow or sanction. 

The ordinance of the plaintiff in  question well illustrates the truth, 
force, and importance of what has just been pointed out. I t  is in  large 
measure purely arbitrary. I t  requires the assessment to be made with- 
out regard to the special benefit the pared street extends to the 
lot on account of which it is made, and without reference to the ( 55 ) 
real cost of the paving done. I t  requires uniformity only in  a 
single respect, that of the cost of paving a square yard, and this is based 
upon mere estimate, and is wholly arbitrary; it might just as well have 
been fixed at  a greater or less sum, so far as the particular property 
assessed is concerned. I f  the cost of paving a square yard in  front of a 
lot is less than that specified, the assessment is the same as if it had 
cost that or double that sum, and the cost is the same whether the pave- 
ment is of greater or less or no special benefit to the lot. 

The statute does not require the assessment to be made against the lot 
benefited, as it should do, in any case; it directs that i t  be made '(upon 
the property of such delinquent (the owner of the property who failed 
to pay the sum of money demanded for the paving), and added to the 
taxes against him or her." This language is plain and broad. I t  can- 
not be said that it should and may be construed as directing the assess- 
ment to be made against the property-the lot benefited specially. The 
plain terms do not so imply, nor was it so intended, as plainly appears 
from the further provision that the assessment shall be ('collected in  the 
same manner that other taxes and assessments are collected.'' This im- 
plies that any of the delinquent's property may be sold to satisfy it. 
As we have seen, the assessment must be made against the particular 
property benefited, and if the owner will not pay the sum charged, then 
that property, and no other, may be sold to satisfy it. 

The statute further prescribes that the plaintiff may sue and obtain 
judgment against the delinquent owner of the property assessed, docket 
the same, and sell any of his property to satisfy it. The reasons why 
this cannot be done have already been pointed out. Such direc- 
tions of the statute in  effect provide for taking indirectly the ( 56 ) 
delinquent's property for the use of the public without compensa- 
tion to him. I t  allows property not liable for such assessment to be 
sold to satisfy the same. I t  thus pra~ticafly confiscates the delinquent's 
property to the use of the public. 
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Nor does the general statutory provision (The Code, sec. 3803) in 
respect to towns and cities confer upon the plaintiff power to make 
such assessments as that here in question, even if it were applica- 
ble. I t  prescribes that the commissioners of towns and cities "may 
cause such improvements in the town to be made as may be necessary, 
and may apportion the same equally among the inhabitants by assess- 
ment of labor or otherwise." The power thus vaguely sought to be con- 
ferred as to assessments like that in question here is quite as objection- 
able as the power intended to be conferred by the clause of the plain- 
tiff's charter in question. I t  intends to confer the vague power of 
assessment without restriction, restraints, or direction of any kind or 
in any respect; it leaves the plaintiff to make assessments as it will; 
it may arbitrarily assess by the front foot, the square yard, the actual 
cost, by or without reference to a uniform rule, with or without refer- 
ence to the benefit of the property charged; it may make a general 
charge for the whole paving done, and charge each owner of the land 
his or her proportion of the whole cost. This statute does not make 
the assessment a lien upon the property assessed, nor does it prescribe 
how the property may be sold to'satisfy the assessment. Any pro- 
ceeding to sell it, unless by a decree of a court, will be arbitrary and 
unauthorized. The very purpose of the constitutional provision is to 
prevent the exercise of such unbridled power, and save the property 
owner from unjust discrimination and oppression for which he can 
have no remedy. I t  is not sufficient to say that this plaintiff will not 
unjustly or unreasonably exercise such power. I t  may do so, other 
cities and towns may do so--no doubt have done so to a greater or less 
extent. The Constitution wisely does not intend that they shall have, 

be charged with, or exercise such great power without restraint 
( 57 ) or limitation of any kind. I t  commands the Legislature to 

restrict such power. I t  seems, to me that if its provision to 
which I have referred has not the meaning and purpose I have 
attributed to it, then it has no practical meaning and is a dead letter, 
serving no purpose. 

I n  my view, this case depends upon the proper interpretation of the 
constitutional provision I have cited and commented upon, and not 
upon a vast multiplicity of conflicting and confusing decisions of courts 
out of this State in respect to the general power of assessment. An 
important part of the purpose of the Constitution is to rid the people 
of this State of uncertainty and confusion in respect to the power of 
assessment, and the serious evils incident thereto. 

I n  my judgment, the statute in question fails to restrict and regu- 
late the power of assessment it purports to confer upon the plaintiff, 
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as required by the Constitution, and hence, it had no power to make 
or enforce its orainance in question. 

DAVIS, J. I concur in the above opinion of the Chief Justice. 

PER CURIAM. Reversed. 

Cited: Greensboro v. McAdoo, 112 N.  C., 361, 2, 7 ;  Hilliard v. 
Asheville, 118 N. C., 851; Broadfoot v. Fayetteville, 121 N.  C., 423; 
E u t t o n  v. Webb, 124 N. C., 755; Asheville u. Trust Co., 143 N. C., 366, 
367; Kinston v. Loftin, 149 N. C., 256; Kinston v. Wooten, 150 N. C., 
298, 299; Schank v. Asheville, 154 N .  C., 41; Tarboro v. Staton, 156 
N. C., 507, 518; Tripp v. Comrs., 158 N. C., 186; Justice v. Asheville, 
161 N. C., 73; Lewis v. Plot Mountain, 170 N. C., 110; Marion V .  

Pilot Mountain, ib., 120; Canal Co. u. Whitley, 172 N. C., 102; Felmet 
v. Canton, 177 N. C., 54; Pate v. Banke, 178 N. C., 142; Morganton 
v. Avery, 179 N. C., 551; Cmrs. v. Sparks, ib., 584. 

E. C. KNIGHT v. ALBEMARLE AND RALEIGH RAILROAD 
COMPANY 

Negligence-Instructions to Jury-Evidence. 

1. When the pleadings and proofs develop several aspects of the case upon 
which the right to recover depends, i t  is  error to single out one and to 
charge the jury particularly in  respect thereto, and give only general 
instructions as  to the others-especially where special pertinent instruc- 
tions have been requested. 

2. What is  negligence is  a question of law for the court when the facts are 
ascertained; and when the evidence is  conflicting, the court should 
instruct the jury that it  is or is not negligence, accordingly as they might 
find the  facts to exist. 

APPEAL at Fall Term, 1891, of EDUECOMBE, from Bryan, J .  
The complaint alleges that the plaintiff planted and produced crops 

in 1887, 1888, and 1889 on a tract of land situate on and near Coneto 
Creek; that the said defendant constructed a bridge over and across 
said creek and a part of its roadbed so negligently, and so kept and 
maintained the same during said years, as to obstruct and prevent the 
free and natural flow of the water of said creek, and thereby ponded the 
same upon the plaintiff's said crops and greatly endamaged them, etc. 
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The answer denies the material allegations of the complaint; alleges 
that the said creek is a low, flat swamp of little fall, having a very 
sluggish current with a shallow run about the middle; that the water 
is ponded, if at all, by a county road embankment; that the said swamp 
and creek are full of trees, swamp undergrowth, logs, rafts, and accu- 
mulated trash, all of which greatly obstructed and retarded the flow of 
the water through said creek; that the ponding complained of was also 
occasioned by extraordinary rainfalls, etc. 

On the trial the defendant, among other things, asked the court to 
instruct the jury as follows: 

12. "If you are satisfied by the testimony that the lands and 
( 59 ) crops were damaged at the alleged times, then you will find 

what damage there was, and then what caused it : whether it was 
done by the following causes taken and acting together, or by one or 
more of them, that is, the obstruction by the county road, the insuffi- 
ciency of the creek as a drain in itself, the want of sufficient ditching, 
the effect of bad crop seasons and extraordinary rainfalls, the obstruc- 
tion by the railroad, the want of sufficient cultivation, and the obstruc- 
tion to the water by the trash, logs, rafts, and trees in the creek. If 
you find there was such damage, and that the railroad caused it in part, 
then it becomes your duty to ascertain what part of the damage was 
caused by the railroad; and if the plaintiff, it being his duty to do so, 
has not satisfactorily shown and proved to you what part was caused 
by the railroad, you will find that there was no damage." 

The court declined to give such instruction, but told the jury, in 
directing them upon the issue as to damages, that "If the damage sus- 
tained by the plaintiff is due to the embankment of the public road, 
or any part of it is due to that cause, or any other  cause than the negli- 
gent construction of the railroad embankment, the defendant is not 
liable for such damage." 

The defendant excepted. 
There was evidence tending to prove '(that the swamp of the creek 

is very low and full of trash, trees, tree-tops, logs and rafts ; the water 
in it flows very slowly; the water is held back and checked in its flow by 
the trees, tree-tops, trash, logs and obstructions in the old canal." The 
defendant alleged contributory negligence, and an appropriate issue in 
that respect was submitted to the jury. There was evidence of such 
negligence. 

There was a verdict and judgment thereon for the plaintiff, 
( 60 ) and the defendant appealed. 

N o  counsel for p l a i n t i f .  
J o h n  L. Br idgers  ( b y  b r i e f )  for de fendan t .  

42 



N. CJ FEBRUARY TERM, 1892. 

MERRIMON, C. J., after stating the case: There was evidence on the 
trial tending to prove that the flow of the water of the creek men- 
tioned was obstructed, retarded, and ponded back in some considerable 
measure by the trees, tree-tops, trash, logs, and like obstructions. This 
evidence was pertinent and important, and the court should have 
appropriately directed the attention of the jury to it, as it did par- 
ticularly direct their attention to other pertinent evidence; especially 
it should have done so in compliance with the defendant's special 
request. Although the defendant may not have been entitled to the 
whole of the instruction asked for and denied, still the court should 
have given so much thereof, or the substance of it, as it was entitled 
to have. The court instructed the jury in the course of 'its charge that 
"If the damage sustained by the plaintiff is due to the embankment of 
the public road, or if any part of it is due to that cause, or any other 
cause than the negligent construction of the railroad embankment, the 
defendant is not liable for such damage." This, we think, was not 
a sufficient compliance with the defendant's request. Taking the 

I 

latter, the evidence and instruction thus given, it may have been, per- 
haps was, misleading to the jury. The court directed their attention 

I specially "to the embankment of the public road" as an obst\ruction to 
be considered, and also to "any other cause" of obstruction as to which 
there was evidence, but as it had expressly denied the special instruc- 
tion asked for, based in  part upon the evidence in respect to obstruc- 
tions caused by "the trash, logs, rafts, and trees in  the creek," the jury 
may have supposed that these did not constitute obstructions to 
be considered by them, otherwise the court would have men- ( 6 1  ) 
tioned them, just as it did the embankment, which was also 
mentioned i n  the special instruction. As the court directed their 
attention specially and gave prominence to one cause of obstruction 
specified in  this instruction, and did not in that connection, or at all, 

I 
I mention other similar prominent causes so specified, the jury may 

have believed that the latter were not such obstructions as they ought 
to consider. The omission (no doubt inadvertent) may have misled 
the jury; and hence there is error. 

I n  respect to the alleged contributory negligence of the plaintiff, 
the court instructed the jury that "The rule of law is that if the 
circumstances were such that a man of ordinary care and prudence 
would have planted and cultivated his crop upon said lands, then he 
was not guilty of contributory negligence." In  this there is error. 
What is negligence is a question of law, to be decided by the court 
when the facts are ascertained, accepted as true, or admitted; and 
when the evidence is conflicting the court should tell the jury that 
there would or would not be negligence, accordingly as they might find 
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the facts to be in  varying aspects of the evidence. Emry v. R. R., 
109 N. C., 589, and the cases there cited. 

I f  the court should fail, in  complicated cases, to instruct the jury 
as to every possible aspect of the evidence, this would not be error, 
unless the complaining party should ask it to do so. Such cases are, 
in  this respect, not different from other cases. But the court should, 
as in  other cases, be careful to present every just, distinct view of the 
evidence to the jury, with appropriate instructions as to the lam 
applicable. 

The defendant is entitled to a 
New trial. 

Cited: K a h  v. R. R., 115 N.  C., 641; Chesson v. Lumber Go., 118 
N. C., 69; Baker v. R. R., 144 N. C., 42; Marcom v. R. R., 165 N.  C., 
260; Smith v. Tel. Co., 167 N. C., 256. 

( 62 ) 

STATE EX REL. J. H. BOOTHE v. CHARLES D. UPCHURCH ET AL. 

Clerk Superior Court-Receiver-Bonds, OficiaLSurety. 

When the clerk of the Superior Court is appointed receiver of a minor's 
estate under section 1585 of The Code, he takes and holds the funds by 
virtue of his office of clerk, and his sureties upon his official bond as 
such officer are liable for any failure of duty on his part in that 
respect, and it is not necessary to obtain leave of the court before com- 
mencing an action for such failure. 

ACTION by relator against C. D. Upchurch, clerk of the Superior 
Court of Wake, and his sureties on his official bond, to recover money 
placed in  his hands as receiver of relator's estate during his infancy, 
and afterwards misapplied by said clerk, heard before Connor, J., at 
February Term, 1892, of WAKE. 

The relator became of age shortly before the end of the clerk's term 
of office, and immediately (in September, 1890) demanded the money 
due him. The defendant receiver then promised to settle, but subse- 
quently, and before this action was brought, told relator, in response 
to a second demand, that he had used the money. 

The sureties on the bond filed answers; the clerk did not answer. 
The sureties now insist that the complaint does not state facts suffi- 
cient to constitute a cause of action: and that the relator was not 
entitled to recover on the evidence. It was in  evidence, and was 
admitted, that at January Term, 1889, of the court (a former guardian 
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of the relator having been removed by an order in a proceeding insti- 
tuted by the solicitor on relation of the State, and C. D. Upchurch 
having been appointed "receiver as clerk of the Superior Court"), 
the said clerk, as receiver, made his report, which showed a balance in 
his hands due the relator of $968.74, and that no part of the same had 
been paid. Upon an intimation from the court that the jury would 
be instructed that as the fund had passed into the hands of the clerk, 
in his capacity of receiver, $hey would respond to the issue, fixing 
the damages "Nothing," instead of $968.74, as insisted by the 
relator, the said relator submitted to judgment of nonsuit and ( 63 ) 
appealed. . 

R. H.  Battle, S. F. Mordecai and W .  J .  Peele for plaintif.  
T.  R. PurnelZ for defendant. 

AVERY, J. Laws of 1844 (Revised Code, secs. 14, 15) empowered the 
court of equity "to appoint the clerk and master or some discreet per- 
son a receiver to take possession of the ward's estate," in cases where 
a guardian should be removed. After that court was abolished, it 
was provided by Laws 1868 (Bat. Rev., ch. 53, sec. 22) that "the judge 
of the Superior Court should, in such cases, have the power to appoint 
some discreet person" to discharge the same duty, and that statute 
remained unaltered until 1 November, 1883, when.sec$ion 1585 of The 
Code took effect. I t  seems that the Code Commissioners were induced 
by the decision in Eerr v. Brandon, 84 N.  C., 128, which was rendered 
about the time when the act empowering them to codify the laws was 
passed, to prepare the amendment to the act of 1868, which is incor- 
porated in said section, and which authorizes the judge to appoint "the 
clerk of the Superior Court or some discreet person." 

The principle laid down in that case was that where the law under 
which a clerk or any other bonded officer should be appointed to dis- 
charge a fiduciary duty, authorized the court by its terms to appoint 
him in his official capacity, the order of the court, made in pursuance 
of such provisions of the statute, should be construed to impose upon 
him a trust for the faithful discharge of which the sureties on his 
bond should be bound. Cox v. Blair, 76 N.  C., 78; McNeill v. Mor- 
rison, 63 N.  C., 508. I t  is manifest that the sureties are liable to 
answer for the default of an officer designated in an order as 
"C. D. Upchurch, clerk of the court," empowered by the order ( 64 ) 
of the court as receiver to take charge of an infant's estate. 
Board Education v. Bateman, 102 N. C., 52. Those defendants who 
are his sureties do not seem seriously to deny their ultimate liability 
for any breach of the bond which may be shown to have been com- 
mitted by their principal; but they contend that this action was 
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brought prematurely, and rely upon Atkinson v. Xmith, 89 N. C., 72, 
to establish the position that the plaintiff could not maintain an 
action against the receiver, upon his bond, except where the pleadings 
set forth the fact that leave had been granted by the court to institute 
the suit. 

No one will contest the soundness of the general proposition that 
- - 

where a creditor of an insolvent corporation or of an insolvent indi- 
vidual proposes to sue a receiver appoi;ted by an order of court and 
placed in charge of the assets of the company, or the property taken 
out of the hands of the person, he must first obtain leave of the court 
to bring such action. I n  Atkinson v. Smith, supra, the solicitor on 
the relation of the State had brought the action against the guardian, 
and pending that suit, in which an account was being taken, the court 
appointed a receiver who filed bond with the usual condition. Subse- 
quently, in the same action, on motion of the ward, who had mean- 
time arrived at the age of 21, an account was taken of the administra- 
tion of the fund by the receiver appointed. Upon the coming in of 
the report, showing that the receiver had failed to account for a 
certain sum, the court ordered the report to be confirmed, and fur- 
ther ordered the receiver to pay the sum so ascertained to be due into 
court, and that in default of such payment in thirty days the ward 
should have leave tcksue on the bond. 

I n  the case uider consideration it must be remembered; (1) that 
the plaintiff has not made a motion in the original cause, but has 

brought an independent action against the sureties as well as 
( 65 ) the principal; (2) that the clerk is not an ordinary receiver, 

whose power is derived solely from the appointment of the court, 
and the bond which the plaintiff seeks to subject is not one executed 
under the supervision of the appointing power, but that the relator 
brings his action for a breach of an official bond growing out of infidel- 
ity in the discharge of a trust covered by its conditions, which bind 
him "to account for and pay over according to law all moneys which 
have come or may come into his hands by virtue or color of his office, 
or under an order or decree of a judge." The Code, sec, 1883. 

The fact that this fund passed into the hands of Upchurch by virtue 
of an order of the court places no one injured by his default in misap- 
propriating it at a disadvantage in proceeding to hold his sureties 
accountable, as compared with a plaintiff in execution, whose collected 
debt had been paid into court, and appropriated by the said officer to 
his own use, because both funds are alike covered by the express con- 
ditions of the bond, the sureties having obligated themselves by the 
same instrument to answer for both or either of the misappropriations 
mentioned. 
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The obligation of the defendant sureties to pay grows out of their 
agreement to answer the defaults of various kinds of which the clerk 
might be guilty, including misappropriation of any fund placed in his 
official care "by an order of court." Judge Graves, at January Term, 
1889, ordered a certain fund to be turned over to C. D. Upchurch, as 
clerk, whereupon the law aod the express terms of the bond placed 
that fund upon precisely the same footing as any other money en- 
trusted to him under color of his office. We cannot concede that the 
clerk discharges this trust as the creature of the court, and under the 
rules applicable to ordinary receivers; but we think he holds the money 
virtute ofici i as clerk, and that a ward may proceed, on reaching ma- 
turity, as summarily as may any other person who is secured 
in the same way, against his sureties as well as himself. ( 66 ) . 
Board of Education v. Bateman, supra. 

I t  is not contended that this restriction operates upon any other class 
of persons who may have lost by the misappropriation of fiduciary 
funds by the clerk. The statute (The Code, sec. 1883) provides that 
every person injured by the neglect, misconduct, and misbehavior of 
any clerk of the Superior Court, etc., may institute a suit or suits 
against the officer and the sureties upon his "bonds for the due per- 
formance of his duties." The law gives in express terms the right 
to bring one or more suits upon one or more of the bonds to "every 
injured person," not on leave from the court, but absolutely and 
unconditionally so soon as the breach occurs, except that it is to be 
instituted in the name of the State. Conceding, therefore, that it may 
have been necessary to ask the leave of the court before commencing 
a suit to subject the bond of "another discreet person" who had been 
appointed at the instance of the solicitor, and had filkd his bond as 
receiver in the court subject to the approval of the judge, it is mani- 
fest that the-Legislature did not intend to place the clerk under the 
special protection of the court, where he misappropriats the funds of 
infants, and thus tie the hands of a class of persons upon whom the 
law looks with peculiar favor, while all other injured persons mag 
reap .the reward of their diligence and promptness in proceeding 
against him. - 

I f  the law would, under any circumstances, impose the duty of giv- 
ing preliminary notice of the purpose to institute an action of this 
kind, to the clerk, other than that implied in the demand for settle- 
ment, it would seem that the answer to the relator's second demand, 
that he had used the money, mould dispense with the necessity for it 
in this case. 

,4 trustee who has misappropriated a fund can claim no indulgence 
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on the ground that he needs time to prepare for a settlement, when he 
admits the breach of the bond; nor can his sureties in  such 

( 67 ) a case insist that needless cost has been incurred by bringing 
a suit without notice. 

We think that in  intimating that the action had been prematurely 
brought there was 

Error. 

Ci ted:  Black v. Gentry ,  119 N.  0.) 504; H a n n a h  v. H y a t t ,  170 
N. C., 638. 

WILLIAM ROBERTS v. 2. DICKEY 

Costs-Processioning. 

1. The report of processioners should specify with reasonable precision the 
contentions of the parties, so that the matter in dispute and the conclu- 
sion arrived at may be made clear. 

2. Upon setting aside the report of processioners, it is error to render judg- 
ment for costs; that can only be done upon the final determination of 
the matter. 

PROCEBSIONING~ PROOEEDIN~,  heard upon exceptions to report, at  
January Term, 1891, of DURHAM, B o y k i n ,  J. 

This is a processioning proceeding begun by the plaintiff. A jury 
of freeholders was appointed as allowed by the statute (The Code, 
sec. 1928)) and they took action and made report, whereof the follow- 
ing is the subqtance: 

"It was demanded by the processioner of the plaintiff to say where 
he claimed the dividing line between him and defendant to be located, 
to which he responded, on the north side of a wagon road leading west 
from said Mountain Creek, from a sweet-gum on the east bank of 
the creek running west to a double white-oak, claimed as Moore's 
corner. And a like demand being made on defendant, he responded, 
on the south side of said road. 

"After examining the deeds of plaintiff and defendant and a 
( 68 ) plat of the land of the late W. P. Mangum, examiuing the 

premises, and having various surveys made, we were unable to 
come to any conclusion, and reassembled on the next day on the prem- 
ises and heard further testimony, and made further examinations, and 
had other lines surveyed, but came to no conclusion, and adjourned 
without fixing another day. We were notified by the special proces- 
sioner to meet again on 22 May, 1890, on the premises, and accord- 
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ingly met, and, hearing further testimony, proceeded to establish the 
dividing line between the parties as follows: Beginning at fast rock 
and pointers 32 links south of the double white-oak claimed as Moore's 
corner by the plaintiff; thence along a chopped line south 89% degrees 
east to the middle of said creek to a point a little north of the ford of 
the creek, indicated by pointers, ash, maple and black-gum. There- 
upon, the jury find that the plaintiff failed to establish a line as 
claimed by him," etc. 

The plaintiff filed exceptions to this report, as follows: 
1. That the jury failed to specifically set out the contentions of the 

defendant so as to show what land, if any, was recovered by the plain- 
tiff, and the material facts in reference to the dispute, and the ground 
of their own conclusions. 

2. That the jury ignored all the evidence in the cause, and arbi- 
trarily made a line in a place where no line had ever been before, and 
not according to the contentions of either party, and in a place where 
it is admitted that there was no line. 

The court sustained the exceptions and directed the clerk to proceed 
according to law, giving judgment against the defendant for the costs 
of the report. The defendant excepted and appealed. 

J.  Parker for plaintiff. . 
J.  W .  Graham and W .  W.  Fuller for defendant. 

MERRIMON, C. J., after stating the case: The report is very indefinite 
and unsatisfactory. I t  fails to specify, with reasonable precision, what 
lines the parties respectively claimed and where they were. 
What the matter in dispute was cannot be seen from it. The ( 69 ) 
contentions of the parties should appear so that what the jury 
determined can be seen and understood, and, as well, so that the parties 
may readily present their objections to the action of the jury and that 
of the processioner. The report goes little beyond designating a line. 
Porter v. Durham, 90 N. C., 55; Fonzey v. Wilkiamsolt, 98 N. C., 329; 
Euliss v. McAdams, 101 N.  C., 391. The court properly sustained the 
exceptions and set aside the report, and directed further action. This 
much of the judgment must be affirmed. 

We are of opinion, however, that the court ought not to have given 
judgment against the defendant for the costs of the report. The costs 
in processioning proceedings are regulated specially by the statute 
(The Code, secs. 1927, 1928). When the land is processioned without 
controversy, the "fees of the processioner and clerk shall be paid by the 
proprietor of the land" processioned. But in case of controversy, as 
in this case, and as contemplated by section 1928, cited above, "the 
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party against whom the decision is made shall pay all costs." The 
statute so expressly provides, and the general statutory regulations in  
respect to  costs do not apply. 

The controversy is not yet ended, and the court cannot see who is 
liable for the costs. 

The judgment in respect to costs must be reversed, and the case dis- 
posed of according to law. 

AFFIRMED as to setting aside report. REVERSED as to costs. 

( 70 
B. E. THOMPSON v. THOMAS W. TAYLOR ET aL. 

Lien-Contract-Married Woman-Evidence. 

1. The separate estate of a married woman cannot be subjected to the satis- 
faction of a lien for improvements thereon, although the improvements 
were made with her knowledge, unless the contract upon which the lien 
is based was executed by her i n  the manner prescribed by law. 

2. I n  a n  action to enforce such lien i t  was not error to  exclude evidence 
that  the improvements were made with the knowledge of the married 
woman and that  she subsequently used them, there being no allegation 
of fraud or other evidence of a valid contract with her. 

APPEAL from a justice of the peace, tried before Whitulcer, J., at 
Spring Term, 1891, of NASH. 

The plaintiff claims pay for a balance due on an account against the 
husband defendant for work and labor and material furnished to build 
a house on the land of the feme defendant, and he seeks to enforce his 
lien upon the land of the feme defendant, filed in the office of the 
Superior Court clerk of Nash County. 

The feme defendant denies that she made any contract with the 
plaintiff. She says that Thomas Taylor had a house built on her land, 
but he did not contract in her name for the building of the same, nor 
had he any authority to do so, and whatever is due to the plaintiff is 
due from the defendant Thomas Taylor, and he and his creditors have 
her permission to remove the house from her land; but she denies that 
she or her land is in any way liable for the plaintiff's claim, 

The issues submitted, by consent, to the jury were: 
1. I s  feme defendant liable for the account claimed by plaintiffs? 

2. I s  her land, or any part thereof, subject to lien for the 
( 71 ) payment of said account? 
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The following evidence was offered by plaintiff: 
"The plaintiff testified that he furnished the lumber to build the 

house on the land of feme defendant and also worked on the house, 
and that there is due for the same the sum of $98.54." 

The following questions were submitted to the witness, objected to by 
feme defendant; objection sustained by the court, to which plaintiff 
excepted, to wit: 

1. Did feme defendant know that you were furnishing the lumber 
and labo; for the building of this house? 

2. Did you have any conversation with feme defendant while you 
were delivering the lumber and working on the house? 

3. Was she present when the lumber was being delivered? 
4. Did she live in the house after it was finished? 
Thomas W. Taylor testified that he is the husband of feme defend- 

ant, and that the house was built upon her land, and that plaintiff's 
account is correct, and the amount claimed by him is due. 

The following questions were propounded to this witness, to which 
the feme defendant objected; objections were sustained by the court, 
and the plaintiff excepted, to wit : 

1. Did you and your wife live in the house after it was finished? 
2. Was this house built at the request of your wife? 
3. Did your wife know that the plaintiff was furnishing lumber to 

build the house? 
The court then announced that it would hold that no lien could be 

created upon the separate real estate of feme defendant, except by an 
instrument executed according to the statute, and that mere silence 
would not estop her. 

The plaintiff admitted that no such instrument had been 
executed, whereupon the court directed the jury to answer ('No" ( 72 ) 
to each of the issues, to which the plaintiff excepted. 

The plaintiff excepted to the judgment, upon the ground of error in 
his Honor's exclusion of the testimony offered, and in directing the 
jury to respond "No" to the issues as above indicated, and appealed 
from the judgment rendered. 

a. W. Bkount and F. A. Woodard ( b y  brief) for plaimtiff. 
John Devereaux, Jr., for defendant. ' 

DAVIS, J. NO fraud is alleged or suggested, and it is too well settled 
to-need discussion that no contract can bind a married woman, not a 
free trader, unless executed in the manner prescribed by law. Farth- 
ing v. Shields, 106 N.  C., 289; Weir v. Page, 109 N. C., 220. 

But the counsel for the plaintiff say: "We rely on no promise 
(express or implied) of the feme defendant, but upon the law, which 
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makes the contract for her, at least to the extent of having satisfactiou 
out of her land to the extent of the value of the materials furnished 
and labor done in improving it." 

Counsel say: "The statute on which we rely is that in The Code, 
sec. 1781, 'Every building built, rebuilt, repaired, together . . . 
with the necessary lots on which said building may be situated . . . 
shall be subject to a lien for work done on the same or material fur- 
nished.' Does coverture constitute an exception which will relieve the 
ferne defendant's land from liability?" 

The argument is an ingenious one, but counsel fail to note the words 
of the statute which subject the property only to "a lien for the pay- 
ment of all debts contracted for work done on the same," etc. Evi- 
dently the contract must be made, not by the law, but by some one capa- 

ble of contracting. The statute did not intend to give a lien to 
( 73 ) a person who officiously, and without contract or authority, 

builds a house upon the land of another. 
The plaintiff, without the authority of the feme defendant, built 

the house upon her land, and he cannot hold her or her land responsible 
for his work and labor or material furnished. 

No error. 

Cited: Nicholson v. Nichols, 115 N. C., 202; Weathers v. Borders, 
121 N. C., 388; Ball v. Paquin ,  140 N. C., 94, 95; R e a r n e y  v. Vann, 
154 N. C., 316; Stephens v. Hicks,  156 N. C., 244. 

NOTE.-This has been changed by Laws 1901, ch. 617, now C. S. 2434; 
Pinger v. Hunter, 130 N. C., 529. 

GEORGE B. ELAM v. CALVIN BARNES. 

Pleading-Demurrer-Motion to Dismiss-Cause of Action. 

1. A motion to dismiss an action because the complaint does not state facts 
sufficient to constitute a cause of action is a demurrer, and should be 
disregarded unless it  specify the  particulars of the alleged defect. The 
objection may be taken ore tenus for the first time in the Supreme 
Court, or the Court may, ex mero motu, dismiss the cause; but if a 
motion is made by a party to dismiss, he will be required to specify the 
ground. 

2. A complaint alleged that  plaintiff had purchased a lot of tobacco from 
defendant, but the latter refusing to deliver, the former had it  seized 
under a requisition in  claim and delivery; that  pending these proceed- 
ings a proposition was made by defendant and accepted for a settlement 
of all matters in  controversy between them; that the terms of the settle- 
ment were complied with, and claimed damages for injuries to the 
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tobacco while defendant was resisting plaintiff's claim to possession: 
Held, not a good cause of action. 

~ P P E A L  at February Term, 1891, of VANCE, from Whitaliier, J .  
The facts necessary to an understanding of thc questions decided are 

stated in  the opinion. 

T.  1'. f l icks afid A. J .  Harris ( b y  brief)  for plaintiff. 
N o  counsel colztra. 

CLARK, J. Thc defendant, after answer filed, moved to dismiss the 
action on the ground that "the complaint did not state facts sufficient 
to constitute a cause of action." This is a dernurrcr, which can 
be taken at  any stage of the proceedings, and the objection may ( 74 ) 
even be made for the first time in this Court. None the less, i t  
is a demurrer, and should be disregarded unless it specify the particu- 
lars wherein the complaint fails to state a cause of action. This is 
required by The Code, sec. 240, which expressly provides that a gen- 
eral demurrer should not be considered. Love v. Comrs., 64 N. C., 
706; George v. I f i gh ,  85 N. C., 99; Ban7c v. Boglei 85 N.  C., 203; Jones 
v. Comrs., 85 N. C., 278. "The court below should have required the 
defendant to point out by his motiorf wherein the complaiilt failed to 
state a cause of action, and if he failed to do so, should have disre- 
garded it." Pearsor~, C.  in  in Love v. Comrs., supra. I t  is true, not- 
withstanding such demurrer was erroneously allowed or disallowed 
below, it is still open to the defendant to renew it 01-e tenus here. Hunter 
u. Yarborough, 92 N.  C., 68. I f  renewed here, and in  the same defect- 
ive form, this Court will require the demurrer te corrrply with the 
statute; but in fact i t  was not renewed here. There is, strictly speak- 
ing, only before us for review the action of the court below in  erro- 
neously sustaining a general demurrer. 

It is true, the Court here will look into the record, and if there is a 
want of jurisdiction or a failure to state a cause of action, i t  will, ex mero 
motu,  dismiss the action, for such defect cannot be waived. I t  is but 
fair, however, to the opposite side that the court below should require, 
as the statute demands, that the demurrer, even when made ore tenus, 
should point out the alleged defect, since i t  gives opportunity to ask for 
an amendment if the defect admits of cure, or permits further costs to 
be avoided if the defect is incurable, since the party, upon the particu- 
lars being indicated, may become satisfied of the invalidity of his cause 
of action and discontinue further proceedings. This would seen1 
to  be the reason of the statute; at any rate, its provisiorls are ( 75 ) 
clear and should be observed. 

Upon Iooking into the pleadings, we find that the complaint alleged 
the purchase of certain tobacco by the plaintiff of the defendant, which 
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the latter afterwards refused to deliver; whereupon the plaintiff took 
out claim and delivery proceedings, and while under such proceedings 
the tobacco was in the sheriff's hands, the complaint alleges that the 
defendant made an offer to the plaintiff to settle the matter on a specific 
basis, "and that all matters in controversy between them should be 
thereby settled." I t  is further alleged that the plaintiff accepted the 
offer, and that the terms thereof were fully complied with. Notwith- 
standing all which, the plaintiff still brings this action for alleged 
damage to the tobacco by its being hauled and rehauled, and loaded 
and unloaded when defendant was resisting the plaintiff's claim to 
possession of the tobacco, all of which was prior to the compromise and 
settlement by which it is alleged in the complaint that it was agreed 
"that all matters in controversy between them should be thereby 
settled." 

Compliance with such settlement is averred, and no cause of action 
is set out which arose subsequent thereto. I t  is true that it is alleged 
that the defendant has brought suit against one George B. Harris, who 
was surety to the plajntiff for the payment of the purchase money of 
the tobacco, for an alleged deficiency in the amount by the original 
contract agreed to be paid. I f  s q  the above alleged agreement of com- 
promise and full settlement between the plaintiff and the defendant 
can be pleaded in bar to such action. The' fact that the defendant has 
brought such action does not invalidate and set aside the compromise 
and settlement so as to entitle the plaintiff to maintain an action which 
upon his own averments is barred by the compromise and settlement. 
Let it be entered that the action is 

Dismissed. 

Cited: Ball v. Paquin, 140 N. C., 85; Rlackmo~e v. Winders, 144 
N. C., 219; Garrison v. Williams, 150 N. C., 677. 

*W. G. MAXWELL ET AL. V. R. BARRINGER. 

Trust and Trustee-Statute of Limitations-Pow em-Pa~ties- 
Tenants in Common. 

In  1870 defendant purchased land at sale under execution and took the 
sheriff's deed therefor, upon which he endorsed, under seal, an agree- 
ment that  he held the land for the joint benefit of one M, and himself, 
subject to  the condition that  the lands were to stand as security for 

-- 
*AVER~,  J., did not sit on the hearing of this appeal. 
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a debt due himself and then a debt to one W., and after payments of pur- 
chase money any profits realized before all the lands were sold, when 
defendant sold a s  trustee at public sale for a fair price, and the purchaser 
failing t o  take payment, reconveyed to  defendant, who settled with M.'s 
administrator, accounting with him for the share to  which M. would have 
been entitled. In an action by M.'s heirs a t  law for a n  account and sale 
and partition: Held- 

1. That defendant and M., by virtue of the agreement endorsed on sheriff's 
deed, became equitable tenants in  common of the lands, and upon M.'s 
death his estate descended to his heirs a t  law. 

e 

2. That the defendant had no power to make the sale of lands after M.'s 
death, and his attempted sale was void, and the settlement with and 
payment to the administrator were not binding on the heirs of M. 

3. That the defendant was the trustee of a n  express trust, and the statute of 
limitations did not bar plaintiffs' cause of action. 

4. That M:'s administrator was not a necessary party to the action, though 
defendant was entitled to have him brought in if he so desired. 

APPEAL at August Term, 1891, of MECKLENBURG, from Hoke, J. 
On 2 July, 1870, certain lands belonging to J. J. Maxwell were sold 

by the sheriff of Mecklenburg under execution, when the defendant was 
the last and highest bidder, at the sum of $2,775, to whom the 
sheriff made deed, upon which the defendant made the follow- ( 77 ) 
ing endorsement : 

"I, Rufus Barringer, hereby agree with F. H. Maxwell that I hold 
the lands herein described for the joint benefit of myself and said 
F. H. Maxwell, subject to the following terms and conditions, to wit: 
First, said lands are to stand security for a note of $1,486.69 of this 
date, given by Maxwell to myself, with 18 per cent interest until paid, 
and to secure a note of $300 to J. H. Wilson of this date, and then the 
said lands to stand for the balance of the purchase money so paid and 
receipted for by said Maxwell; and if any profits are realized over and 
above these sums, the same are to be equally divided between myself 
and the said F. H. Maxwell." 

RUFUS BARRINGER. [SEAL] 

Some time thereafter the defendant and F. H. Maxwell sold and 
conveyed a portion of the land to one Selby. 

I?. H. Maxwell died intestate in 1874, leaving plaintiffs his heirs at 
law, and John A. Young was appointed his administrator. 

I n  the autumn of the last named year the defendant, in pursuance 
of an understanding with the heirs at law, or the greater number of 
them, with the administrator, advertised the unsold portion of the 
land for public sale; the sale was made and the land bought by one 
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Jarvis Maxwell, the agent of the parties in interest, under an agree- 
ment that he was to run up the bidding to a price which was thought to 
be a fair price, and if it was knocked down to him, he was to take it, 
pay the purchase money, and make what he could out of it, or, if he 
proferred, defendant was to take it off his hands at his bid. He took 

a deed from defendant, as trustcc, and, after trying to resell, 
( 78 ) reconveyed to defendant, who charged himself with the purchase 

money, and subsequently settled with the administrator of F. H. 
*Maxwell for the amount supposed to be due his intestate. The de- 
fendant was in possession from the time of his original purchase up 
to the beginning of this action. Jarvis Maxwell's deed to defendant 
was made 19 November, 1874. 

The plaintiffs, in October, 1889, made demand upon defendant for 
a settlement of the trust, but defendant, alleging that the settlement 
had been made with the administrator, as hereinbefore stated, declined 
to recognize their demand, and this action was instituted to compel 
a settlement and a sale of the land and partition of the proceeds. 

The following issues were submitted to the jury: 
1. Was there a, sale of the land by the defendant R. Barringer, in 

November, 1874, and a conveyance of the property to Jarvis Maxwell? 
2. Was there a settlement between R. Barringer and the administra- 

tor of F. H. Maxwell in which defendant accounted for the value of 
Maxwell's interest in the property? 

3. Was the price for which the land was sold, and for which defend- 
ant accounted, a fair value for the land? 

4. I s  plaintiffs' claim barred by the statute of limitations? 
5. I n  the above settlement was the purchase price of the alleged sale 

accounted for by defendant ? 
The defendant moved to dismiss the action upon the grounds that 

the plaintiffs, suing as heirs of F. H. Maxwell, had no right to main- 
tain the action, the administrator of F. H. Maxwell being the only 
person who had a right to call defendant to account for his interest 
in the matter in controversy, and that, at any rate, the administrator 
of F. H. Maxwell was a necessary party, and that it was not proper to 
submit any issues to the jury until the administrator was in court. 
His Honor overruled this motion. Defendant excepted. 

His Honor instructed the jury to answer "No" to the first and 
fourth issues, and to answer the other issues "Yes." His Honor 

charged that the statute of limitations did not apply, as it was 
( 79 ) an open and express trust. Defendant excepted to the instruc- 

tions as to first and fourth issues. 
The defendant moved for judgment upon the issues so found under 

the instruction of his Honor, that the plaintiffs recover nothing by 
5 6 
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this action, and for costs. This motion- his Honor refused, and 
defendant excepted. 

The defendant then moved for a new trial, for the reason that his 
Honor had erred in directing the jury to answer "No" to the first and 
fourth issues. 

His Honor having refused the motior~ submitted for a new trial 
upon the first and fourth issues, the defendant moved for a new trial 
upon all the issues, because of error in the instruction given upon the 
first issue and upon the fourth issue. 

This motion was also refused, and thc defendant excepted. There 
was judgment for plaintiffs. To this judgment defendant excepted 
and appealed. 

C.  W .  Ti l l e t t  f o r  plaintiffs. 
P. D. W a l k e r  f 0.p defendants. 

SILEPHERD, J. The plaintiffs are suing as the heirs at law of F. H. 
Maxwell, and they pray that an account be stated, that certain land be 
sold, and that the proceeds be divided between them and the defendant 
according to their respective interests. 

I t  is insisted by the defendant that the said F. H. Maxwell had no 
interest in the land that was descendible to the plaintiffs as his heirs 
at law, and that if he had such an interest it was converted into per- 
sonalty by virtue of an alleged sale made by the defendant, and 
that he has fully accounted and settled with the administrator ( 80 ) 
of said Maxwell for the proceeds of the same. 

(1) We will first consider,. the nature of the interest which 3'. H. 
Maxwell acquired by virtue of the writing endorsed under the 
hand and seal of the defendant on the back of the sheriff's deed. I t  is 
there expressly declared that the defendant holds the land for the joint 
benefit of himself and Maxwell, but it is '(to stand as a security" for 
a note of $1,486.69 and interest, given by Maxwell to the defendant, 
and also "to secure a note of $300 to J. H. Wilson of this date, and 
then the land to stand for the balance of the purchase money so paid and 
receipted for by said Maxwell." 

We are very decidedly of the opinion that this vested an equitable 
estate in common in Maxwell, the land being charged with the pay- 
ment of the indebtedness mentioned. I t  is true that it is provided that 
"If any profits are realized over and above these sums, the same are to 
be equally divided bctween (the defendant) and F. H. Maxwell," but 
we are unable to perceive how the addition of these words can have 
the effect of changing the character of such equitable estate. I n  view of 
the context, the w&d "profits" may well be construed to mean such sur- 
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plus as may remain should it be necessary to make a sale to satisfy the 
said indebtedness. Smith v. Walser, 2 B. & C., 401, cited by counsel, 
is not in point. There, A, a merchant, and B, a broker, agreed that 
the latter should purchase goods from the former, and in lieu of 
brokerage should receive for his trouble a certain proportion of the 
profits arising from the sale, and should bear a proportion of the losses. 
I t  was held that this did not vest in B any share in the property pur- 
chased or in the proceeds of it. Bailey, J., remarked that if A had 
agreed that B should have "that portion of the property itself, it 
would no doubt have become the joint property of the two." I n  our 

case the land seems to have been purchased by the defendant 
( 81 ) Maxwell, and there is, as we have seen, a declaration of trust 

that the defendant is to hold the land for their joint benefit. 
Neither does Sprague v. Bond, 108 N. C., 382, apply. There a 

grantee of an absolute deed orally agreed to sell the land and divide 
the profits with the grantor. The grantee sold the land, and it was 
held that oral testimony was admissible to prove the agreement in an 
action by the grantor f i r  an account of theirofits. The Court at the 
same time declared that such an agreement could not, under the cir- 
cumstances, be enforced as a trust against the land, because it was 
within the statute of frauds; but the sale having been voluntarily made 
by the grantee, a recovery was permitted because it related to the 
consideration only. The argument which assimilates this case to the 
one before us improperly assumes that Maxwell had no enforcible trust 
against the land; whereas we have seen that he had an equitable estate 
therein. 

Parties owning land in common may agree that the profits, either 
before or after a sale, shall be equally divided, subject to any charges 
that they may impose upon their respective interests; but until there 
has been a conversion, either equitable or legal, their interests must 
necessarily retain the characteristics of real property, and as such be 
descendible to their heirs. There is certainly nothing in the declara- 
tion of trust that amounts to an equitable conversion; for even if a 
power of sale had been conferred upon the defendant trustee, there 
is nothing in the language used which either expressly or by implication 
makes it his imperative duty to sell, and "the equitable ought must 
exist before there can be any room for the operation of the maxim that 
equity regards that as done which ought to be done." 3 Porn. Eq. Juris., 
1160; Mills v. Harris, 104: N.  C., 626. 

(2) I t  is insisted, however, that there has been a legal conversion by 
reason of a sale made by the defendant. We think that his Honor was 

warranted in instructing the jury that there was no sale to 
( 82 ) Jarvis Maxwell. First, we are of the opinibn that the agree- 
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ment did not vest in the defendarlt a power of sale. I t  is very 
evident that shortly after the transaction the parties did not them- 
selves conceive that such a power existed, as they both joined in a deed 
conveying a part of the land which they had sold to one Selby. This, 
however, does not determine the legal question, but is only referred to 
as showing the natural construction that should be put upon such yery 
general language as that from which thc power is said to be implied. I t  
is true, as stated in Perry on Trusts, 766, that no particular form of 
words is necessary to create a power of sale. "Any words which show 
an intention to create such power, or any form of instrument which 
imposes duties upon a trustee that he cannot perform without it, will 
necessarily create a power of sale in the trustee." We find no words 
here which shpw such an intention or impose such a duty. All that is 
said is that "If any profits are realized over and above these suds, the 
same are to be equally divided," etc. Nothing is said about a sale, the 
time when it is to be made, or the terms thereof; and if we are correct 
in our construction that Maxwell acquired an equitable estate, charged 
with certain indebtedness, it would be analogous to a mortgage or trust 
to pay debts which clearly, in this State, could not be foreclosed under 
such vague language, but would require a decree of court. Council 
v. Averett, 95 N. C., 131, and Poster v. Craige, 22 N. C., 209, cited 
by counsel, do not, in our opinion, sustain the contention of the defend- 
ant in favor of a power of sale. 

Another reason in support of the d i n g  of the Court may be found 
in the fact that there was really no sale to Jarvis Maxwell, as it is 
plain from the testimony that he bought the land under the direction 
and as the agent of the defendant, and if it be conceded that there was 
a delivery of the deed by the defendant to the said Jarvis (which is 
not at all free from doubt), and if the naked legal title vested 
for an instant in him before he reconveyed to the defendant ( 83 ) 
the latter would still take the land charged with the trusts. Even 
if a stranger had acquired the legal title with notice, he would take it 
subject to the trusts; a foriiori would the trusts be binding on the trus- 
tees who purchased indirectly at his own sale. Howell v. Tyler, 91 
N. C., 207; Proneberger v. Lewis, 79 N.  C., 426; Summer v. Sessoms, 
94 N. C., 371; Gibson v. Barhour, 100 N. C., 197. 

(3) I t  is further contended that although the defendant may have 
purchased at his own sale, it was only voidable, and that as the proceeds 
would be personalty, the administrator could ratify thc sale, and that 
such ratification and subsequent settlement are a bar to the plaintiffs' 
claim. If, as we hold, an equitable estate in the land descended to the 
plaintiffs, it cannot be seen how the administrator was entitled to 
the proceeds. I t  is sufficient to say, however, in answer to the proposi- 
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tion that, there being no power to sell, the sale was void and not merely 
voidable, and therefore insusceptible of ratification by anyone. 

(4) The defendant finally insists that the plaintiffs are barred by the 
statute of limitations. The defendant was the trustee of an express 
trust, and also an equitable tenant in  common with the plaintiffs. 
His  possession was not inconsistent with his relation to the plaintiffs, 
and there was no actual ouster or exclusive possession for twenty years. 
Gilchrist v. Middleton, 107 N.  C., 681. Treating him either as a 
trustee or a tenant in common, the statute would not be put i n  opcra- 
tion until a demand and refusal, and there was none on the part of thc 
plaintiffs or their ancestor. Wright  v. Cain, 93 N. C., 296; Davis v. 
Gotten, 55 N.  C., 430; Hunt ly  v. IXuntly, 30 N. C., 250; Bruner u. 
Threadgill, 88 N. C., 361. 

( 5 )  Under the view which we have taken, the presence 'of the admin- 
istrator of F. H. Maxwell was not necessary to the determination of 
the issues submitted to the jury. I f ,  however, his presence is deemed 

essential to a proper adjustment of the equities arising upon the 
( 84 ) accounting, he should, upon the motion of either the plaintiffs or 

defendant, be made a party. The Code, see. 189. 
So far  as wo are able to see, there appears to be no error in  the direc- 

tions given to the referee; but the defendant is not precluded from 
renewing his exceptions to these upon the coming in  of the report. 

Upon a consideration of all of the exceptions presented by the defend- 
ant, we are of the opinion that these is 

No  error. 

Cited: Hil ton v. Gordon, 177 N.  C., 344. 

H. E. SONDLEY v. CITY O F  ASHEVILLE. 

Appeal-.Notice-Municipal Corporations. 

1. The provision in the charter of the city of Asheville, declaring that as soon 
as practicable after receiving the report of a jury appointed to assess 
damages and benefits arising from laying out streets, the mayor shall 
call a meeting of the board of aldermen and submit the report to them, 
and if  they are dissatisfied with any item thereof the city may appeal 
to the next term of the Superior Court, does not require that the board 
of aldermen shall come to a conclusion at the first meeting. The statute 
intends they shall have time for proper deliberation, and, therefore, 
where, after some consideration, the report of a jury wai postponed for 
one week, the city did not thereby lose its right of appeal. 
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2. The "next term" of the court means that term which shall begin next 
after the expiration of the ten days allowed for service of notice of 
appeal. 

MOTION to dismiss appeal from assessment of a jury, heard before 
Merr imon ,  b., at August Term, 1891, of BUNCOMBE. 

The facts are stated in the opinion. 

W. W .  Jones and  Ir'. A. Sondley for .  plaintiff .  ( 85 ), 
T.  IT. Cobb for defendant.  

CLARK, J. The facts were found by the court, and upon the facts 
found the court dismissed the appeal. The exception to the judgment, 
therefore, presents for review the correctness of the order of dismissal 
upon such state of facts. I t  appears therefrom that the report of the 
jury to assess damages was filed on 18 February; that at the regular 
meeting of the board of aldermen, to whom the report was required 
by law to be made, held on 20 February, "the report of said jury was 
taken up and considered by said board," but though the plaintiff's 
counsel urged a decision that night, the board adjourned their final 
determination of the matter till the next regular meeting, which was on 
27 February. At such meeting the board of aldermen approved the 
report, except as to the item of $2,000 assessed as damages in favor of 
the plaintiff, and ordered notice to issue to the plaintiff that on behalf 
of the city of Asheville an appeal was taken as to that item of dam- 
ages. The notice was issued and served on 2 March. The next term 
of the Superior Court began on 9 March. The court dismissed the 
appeal on the ground that "no sufficient reason, indeed no reason at 
all, has been shown why the board adjourned the consideration of the 
report from 20 to 27 February, 1891. Thc mayor might have called 
a meeting of the board for a day early enough to have afforded ample 
time to act finally upon said report, and give ten days notice of 
appeal to the next term of the Superior Court as required by the city 
charter. Upon the foregoing facts, the court is of opinion that the 
city has been guilty of laches and has lost the right of appeal from the 
item of damages assessed in favor of the plaintiff; and it is therefore 
adjudged that the said appeal be dismissed; and for the reasons that 
have moved the court to dismiss the appeal, the application of 
the city, at this term, for a recordari in respect to said item of ( 86 ) 
damages, is denied." 

The charter of the city provides: "As soon as practicable after 
recciving the report of the jury, the mayor shall call a meeting of thc 
board of aldermen and submit the report to thcm, and if the aldermen 
shall conclude that the damages assessed by the jury are excessive, 
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they may decline to pay the same and discontinue the proposed im- 
provement; . . . or if the aldermen be dissatisfied with any item 
in the report, then and in that case either party may appeal, on the 
item with which they are dissatisfied, to the next term of the Superior 
Court of Buncombe County, by giving the adverse party or parties ten 
days notice in writing." 

When the report of assessment was made on 18 February, a id  
a regular meeting was to be held on 20 February, there was nothing 
in the act or in the circumstances of the case or the nature of the pro- 
ceedings, which required that an extraordinary meeting should be 
called prior to the regular meeting which was to be held on the next 
day but one. No reason is shown why the city should be put to the 
extra expense or the aldermen to the inconvenience, nor does it appear 
that the plaintiff suffered any damage by the extraordinary meeting 
not being called. At the meeting on the 20th the report was sub- 
mitted to the board as required by the act. The act did not require 
that a decision should be reached at such first meeting. Something 
must be left to the intelligence, discretion, and presumed fair dealing 
of the board of aldermen of the city. The case states that they "con- 
sidered" the report, but decided not to come to a final conclusion of the 
matter that night, and adjourned it for further consideration to 
another meeting, held a week from that date. This was no negligence, 
but on its face would show care and desire to arrive at a proper con- 
clusion. It was not an unreasonable delay. There were many items 

in the report affecting many parties, and the case states that 
( 87 ) some of the other parties affected by the report were not presei~t, 

and that the board adjourned, after a suggestion of their 
absence and presumably to give them an opportunity to be heard, to 
the next meeting, a week later, though the plaintiff's counsel, repre- 
senting one of the parties affected by the report, insisted on an imme- 
diate decision. I t  is true, the judge finds as a fact that no good reason 
was shown to him for the postponement. But surely the board of 
aldermen, chosen by the people of a city to administer their affairs, 
upon the receipt of a report of this kind affecting many persons, after 
considering it and finding some of the parties concerned not repre- 
sented, are vested with the discretionary power, for that or any other 
reason deemed good by them, to adjourn its consideration for a week, 
that they may be more fully advised. Thc board of aldermen were not 
the opposite party to the plaintiff. They were a judicial body vested 
with the duty of scanning the report and of saying if, in all its items 
and in all respects, it was fair and just to the taxpayers of the city and 
to the parties immediately interested in the report. Should they refuse 
to confirm any item of the report, the party affected or the city could 
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appeal. I f  the city appealed, the board would order notice of appeal 
to be given on its behalf, which was done here in due time. The duty 
devolved upon the board was a serious one. Had they been forced to 
decide hastily that night without full consideration, and had held that 
the $2,000 assessed in favor of the plaintiff was just and proper, the 
taxpayers of the city would have been saddled with the payment of that 
sum without any opportunity of redress, however exorbitant or unjust 
the amount might prove to be. While the act requires prompt con- 
sideration of such reports of assessments, there is nothing in the act nor 
in the authorities, nor in the reason of the thing, which debars a post- 
ponement of a final decision for so short a period for fuller considera- 
tion. We cannot see the surroundings and learn the reasons which 
prompted the board to take a short postponement of the matter. 
We can see, however, on the record, that before the next meeting ( 88 ) 
and during the week of postponement the board had secured a 
deposit by parties interested, which, no matter how the action eventu- 
ates, will save the taxpayers from payment of any part of the assess- 
ment, provided the city, by taking an appeal, would give an oppor- 
tunity to have the amount of the assessment reviewed by a Superior 
Court and before a constitutional jury. I f  i t  were law that when such 
reports of assessments are made (and they are necessarily frequent) 
the board of aldermen must at their first sitting, in hot haste and 
before rising, dispose of the matter, however desirous they may bc of 
a short adjournment for further consideration, the result would be 
that, as a matter of safety, either the intended improvement must be 
abandoned or an appeal would have to be entered for the city in every 
case. Such was not the intent of the law, which contemplates a con- 
sideration of the report by the aldermen, who are charged with doing 
justice between the parties whose lands are condemned and the other 
taxpayers. Their decision as to any item is binding and conclusive 
if against the city, and i t  is only when they think that the amount 
assessed is too great that the city has opportunity to have the assess- 
ment reviewed on appeal by a court and a jury of twelve men. There 
is no suggestion of any detriment which the plaintiff received or could 
have received by the adjournment. We think, therefore, that the 
adjournment of the final consideration of the report from 20 February 
to 27 February was not unreasonable, and was within the discretion 
reposed by law in the board of aldermen. 

But were it otherwise, i t  could have made no difference in this case, 
for the plaintiff could be in no better condition than if the decision is 
taken to hdve been made by the board at the first meeting of 20 Febru- 
ary. The notice of appeal was served on 2 March, which was 
within ten days thereafter, under the statute (The Code, secs. ( 89 ) 
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596 and 602)) which "excludes the first day and includes the last." 
Walker  v. Scott,  104 N.  C., 481; Burcroft v. Roberts, 92 N.  C., 249. 
Such service was made by the chief of policc (who by thc record is 
also city marshal), who by the charter of dslleville (secs. 97, 176, 
201, and ordinance 759) was authorized to serve the notice as fully as 
the sheriff could have done. I t  was served on 2 March by leaving a 
copy with the plaintiff, as allowed by The Code, sec. 597 (2). Out 
of abundant caution, another notice of appeal was served the next day 
by reading it to the plaintiff. This was unnecessary. I t  is requircd as 
to the service of a summons (The Code, sec. 214), but not of a notice, 
The Code, see. 597, supra. 

The point most strenuously relied on before us was that the appeal 
must be "to the next term," and inasmuch as there was not ten days 
notice (which the appellee was entitled to have) between thr time the 
notice of appeal was served on 2 March and the next term of the Supe- 
rior Court, which began on 9 March, it is urged that thcreforc the city 
lost its appeal and all right to have the assessment reviewed. The 
provision for an appeal to the next term means no more than to the 
next term to which an appeal in orderly and regular course would go. 
I f  a case is tried before a magistrate within ten days before court, and 
the party appealing waits till the tenth day to serve notice of appeal, 
the appeal goes to the next succeeding term. The appellant is not cut 
out of an appeal, because The Code, secs. 565, 880, provides that the 
appeal must be to the next term. Rallard v. Gay,  108 N.  C., 544; 
S. v. Johnson, 109 N.  C., 852. I n  that case, too, the justice is allowed 
ten days in which to send up the papers after service of notice of appeal. 
The Code, see. 878. I f  by reason of the ten days allowed to give notice 
of appeal and the ten days thereafter to send up the papers, if in fact 

the appeal is not docketed at the first term next immediately 
( 90 ) after the trial, the appellant would not lose his appeal. I t  goes 

up to the next term in orderly course of procedure. I n  like 
manner, an appeal to this Court stands for argument at "next term" 
after the trial below. 9. v. James, 108 N.  C., 792, and Porter r.. R. R., 
106 N. C.. 478. But it has been held that if the trial below was so 
short a time before the beginning of the next term here that by exer- 
cise of the statutory time for giving notice of appeal, serving and 
settling the case, the appeal is not docketed here till after the district to 
which i t  belongs is passed, the cause (except by consent under Rule 10, 
or an appeal in a criminal case) does not stand for argument till the 
next succeeding term, though it should, of course, under our rules, be 
docketed. Avery  v. PriEchard, 106 N. C., 344. 

I n  the present case, whether (as wc have said) the board of alder- 
men had discretionary power to adjourn their decision from 20 Febru- 
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ary to 27 February or not, the service of notice of appeal on 2 March 
was in time. I t  was not the fault of the appellant that a term of the 
Superior Court began within tcn days thereafter, and "the next term" 
must be held to be the next term beginning after the expiration of the 
ten days allowed to the appellee after the service of the notice of 
appeal. 

The order of the court dismissing the appeal must be 
Reversed. 

Cited: S .  v. Edwards, pod ,  512; Barnes u. Saleeby, 7.77 N .  C., 259; 
Howard v. Speight, 180 N.  C., 654. 

E. W. SMALLWOOD v. S. F. TRENWITH. 
( 91 > 

Judgment, Vacating-Fraud. 

The remedy against a f i m l  judgment, on the ground of fraud, is by an inde- 
pendent action, and not by motion in the original cause. 

MOTION to set aside a judgment as to the feme defendant, heard at 
Fall Term, 1891, of CRAVEN, before B ~ y a n ,  J .  

The feme defendamt stated in her affidavit, as ground for granting 
the motion, in substance- 

1. That she had no notice of the judgment rendered against her at 
May Term, 1888, till the notice was served on her, 19 June, 1891. 

2. That she was not present at said May term, because of an agree- 
ment between her husband and the plaintiff under which he was to 
have three years longer to settle the mortgage. 

3. That she did not consent to tho rendition of the judgment against 
her, and if she was represented by attorney, he acted without authority. 

4. That she had an interest in the land in her own right, separate and 
distinct from that of her husband, and that shc did not set it up 
because of the representation of her husband as to the agreement with 
the plaintiff, and that it would be a fraud upon her rights to subject her 
property to pay her husband's debts. 

5. That she was advised she had a good cause of defense, and ( 92 ) 
that the attorney who assumed to represent her was insolvent, 
said attorney being admitted to be insolvent. 

The defendants had set up the alleged agreement for indulgence for 
three years in affidavits filed before the clerk, in answer to plaintiff's 
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affidavit and motion for leave to issue execution. From the clerk's 
order allowing execution to issuc, the defendants appealed. 

W. D. Clark for plaintiff. 
W. D. McI.oer for defendants. 

AVERT, J., after stating the case: The feme defendant seeks to set 
aside the judgment on the ground that she was fraudulently misled by 
her husband. Final judgment had been rendered in May, 1888, and 
that decree could not, at that late day, be attacked for fraud in the 
original, but only by instituting an independent action. Carter v. 
Rountree, 109 N. C., 29; Smith v. Port, 105 N. C., 446. 

The judge below found the facts material to a determination of her 
appeal from his refusal to set aside the judgment. I t  appeared from 
his findings that the judgment was final, and it followed as a conclu- 
sion of law that it could not be vacated on motion in the original 
cause. Conceding the truth of all that was alleged in her affidavit, she 
must still seek her remedy, if she has suffered any wrong, in a new 
action. England v. Garner, 84 N. C., 212; ibid., 90 N. C., 197. 

Affirmed. 

H. J. LOVICK v. THE PROVIDENCE LIFE ASSOCIATION. 

1. In the absence of specific regulations in respect to the time within which 
an application for reinstatement of a policyholder, whose policy has 
been forfeited for nonpayment of dues, should be made, the policy- 
holder has a reasonable time to do so, but he must be diligent. 

2. There is a difference between a reinstatew~ent and a reinsurance-the first 
being the revival of the original, while the latter is a new contract. 

3. Although the person upon whose life the policy issued is at the time of the 
application for reinstatement beyond insurable age, he is, nevertheless, 
entitled to be reinstated upon paying past dues. 

4. In an action for damages for breach of the contract for refusing to rein- 
state, plaintiff is entitled to recover the amount of the premiums and 
assessments paid by him. 

APPEAL at February Term, 1891, of CRAVEN, from Connor, J. 
The defendant corporation executed to the plaintiff its poIicy of 

insurance, whereby i t  insured the life of the plaintiff's father for the 
sum of $1,000, in consideration of certain premiums specified to be 
paid semiannually by the plaintiff, and also certain assessments when 
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made from time to time. This policy containcd, among others, these 
provisions: "The contract between the partics hereto is completely set 
forth in this policy, the application therefor, and the by-laws of the 
association, taken togcther. . . . I t  is further declared and agrecd - 
that in case this obligation of the association under this contract be 
defeated by failure of any of the considerations, or by the violation of 
any of the covenants or considcrations, of this contract, all payments 
which shall have been made to the association on account of this con- 
tract shall be deemed forfeited to the association." 

I n  the by-laws of the defendant it is provided, alnorlg other ( 94 ) 
things, as follows: "Only as many members as shall pay their 
mortality assessments within thirty days after date of notice shall 
be counted in determining the assessment basis of a death claim. 
Others shall be deemed forfeited in like manner as those who fail to 
pay annual dues, with ~pport~unity for reinstatement on s i m i l a r  condi- 
tions." I t  is furthcr provided that "any member failing to pay his 
semiannual premium and pro r a t a  assessment at the death of a member 
or members, within thirty-days after date of notice or according to the 
terms stated in the notice, shall forfeit his or her membership and all 
moneys previously paid into the treasury of the a~sociation.'~ 

The plaintiff failed, as the court below held, to pay the premium due 
upon said policy on 15 June, 1889, whereupon the defendant declared 
that the plaintiff, on account of such failure, had forfeited and lost all 
right and claim under the policy, and had likewise forfeited to it all 
the premiums and assessments he had thcretofore paid in pursuance of 
the stipulations therein contained. I t  appeared that the failure to 
pay this premium was occasioned by the inadvertent sending of a 
check to pay the same in a letter addressed to a former agtnt of the 
defendant. Thc plaintiff intended to pay it, and sent a check for the 
purpose within time for the defendant to get it, if the letter enclosing 
it had been properly addressed. 

The plaintiff thereupon, on 8 July, 1889, applied to the defendant for 
"reinstatement" of his policy of insura~lce, the plaintiff having sent 
check on 28 June, 1889, to pay the unpaid premium. The defendant 
returned this check, saying: "I herewith return the chcck, as it cannot 
be accepted on account of the payment being overdue and the policy 
forfeited." I n  his application for "reinstatement" of his policy, thc 
plaintiff said to the defendant, "The policy I hold is on the life 
of my father, and he is in perfect health and will get certificate ( 95 ) 
from any physician in this city as to my statement. Will also 
refer you to anybody in this place as to my standing. I merely make 
this statement to show you that I am not a speculator in the insurance 
business. Please try to get me right this time, and I will try to keep 
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right in  the future." The defendant refused to grant this application, 
saying: "You were fully aware that Mr. Nicholson (to whom the letter 
was inadvertently addressed) was not collecting for the association and 
had no connection with it, and that you had for years past been paying 
direct to the office at  Baltimore, under specific directions to do so. 
The fault is, therefore, clearly your own. I regret to say that i t  mill 
be impossible for you to insure your father in  the Provident (the 
defendant), on accoui~t of the fact that he is beyond the age at  which 
we write insurance. Enclosed please find your checks." Neverthe- 
less, the plaintiff received notice on 18 June, 1891, of quarterly dues 
of $1, and continued to receive notice of assessments for the months of 
July, September, and October of 1889, and sent checks for amounts. 
These checks, however, were all returned, the defendant saying in its 
letter of 17 July, 1889, "The policy has been forfeitcd and cannot be 
reinstated." The defendant said in  its mortuary notices to plaintiff: 
"No payment will he received, reinstatement made aftcr the last dag 
of payment except upon thc condition that the insured is alive and in. 
good health." 

Upon the foregoing rrlatcrial facts the court bclow held "that the 
plaintiff applied within a reasonable time, to wit, 8 July, 1889, to have 
his policy reinstated in  defendant association, and offcred to show that 
his father, Henry J. Lovick, the person upon whose life the policy was 
written, was alive and in good health; that said application was 
refuscd; that said refusal was wrongful, and that by reason thereof a 
cause of action accrued to the plaintiff, and that said policy has no 

surrender or other equitable value, nor does i t  contain any terms 
( 96 ) by means whereof its present value may be ascertained. The 

defendant having violated the terms of its contract by wrong- 
fully refusing to reinstate the plaintiff, put an end thereto, and that 
plaintiff is entitled to recover the amount paid thereon, it not appear- 
ing what, if any, benefit the plaintiff enjoyed during the cor~tinuance of 
said policy." The court gave judgment in  favor of the plaintiff for 
the aggregate of the premiums paid, with interest after 18 July, 1889, 
and for costs. The defendant excepted and appealed. 

0. if. C h i o n  f o r  plaintiff. 
G. F I .  9now f o r  def~ndnnt.  

MEBRIMON, C. J., after stating the case: When on the trial the 
plaintiff closed his introduction of evidence, the defendant demurred 
ore tenus thereto, and insisted that accepting and treating i t  as a true 
embodiment of the material facts of the case, the plaintiff could not 
 cover, because he failed to pay a premium as required by the terms 
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of the policy of insurance in  question, and by such failure this policy 
became absolutely forfeited and inoperative; and likewise all pre- 
miums and assessments paid by the plaintiff on account of the policy 
wcre forfeited to the defendant, and the latter was not bound to rein- 
state the plaintiff, or the policy, or coiltinue it in  force for any purpose. 
I n  our judgment, this contention is not well founded. 

The court below decided that the policy was forfeited by the failure 
of the plaintiff to pay the premium, therein required to be paid, at the 
time it came due. No question in that respect arises here, as the plain- 
tiff failed to prosecutc his appeal taken. Then, was the plaintiff 
cntitled under the contract of insurance to be reinstated as a policy- 
holder and have his policy continued in  forcc upon the p a y n ~ e ~ ~ t  of 
the premium due and unpaid? We concur with the court below 
in  holding that he was. The contract of insurance was not ( 9 1  ) 
wholly embraced by the policy. The latter expressly declares 
and provides that "The contract between thc parties hereto is coni- 
pletely set forth in this policy, the application therefor, and the by- 
laws of the associzkion, taken together." So that the by-laws of the 
defendant, i n  so far  as they are pertinent, constitute part of the corr- 
tract as much as if the same wcre set forth i l l  the policy as part of it. 
The by-laws (Art. 11, sec. 2) provides that "others shall he declared 
forfeited in  like manner as those who fail to pay annual dues, with 
opportunity for reinstatement on similar concliti~ns.'~ This provi- 
sion is not vcry clear in its terms. I t  seems to be awlru~ardly and not 
of itself fully expressed. But taking it in  connectior~ with the imme- 
diately preceding clause, the policy and other provisions in respect to 
forfeitures provided, i t  must mean that in case of forf(1itur~ of the 
policy the insured shall have "opportunity" to be reinstated as one of 
the insured and a member of the company, and have his policy con- 
t inued-in force upon the payment of all premiums, assessments, and 
any other dues unpaid. Wc cannot see any other intelligible meaning 
that may be attributed to it. The defendant's officers seem to give it 
this interpretation, except that they insist that it has the right to 
determine when the insured may have the benefit of "reinstatement" 
and when he shall not. 

"Reinstatement" does not imply reinsurance, the granting or making 
of a new policy, a new contract of insurance; it fairly implies placing 
the insured, in  respect and relatiorr to the company, the policy, thc 
whole contract of insurance, in the same condition that he occupied 
and sustained towards them n m t  before the forfeiture was incurred. 
The provision is not that the insured may reinsure; he might do this 
without such provision. The purpose was to give him a valuablc 
benefit, the benefit of such reinstatement, and secure it to him and as 
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part of the contract of insurance. The purpose was to save him from 
loss as to premiums and assessments paid, and from any dis- 

( 98 ) advantages he might be at in seeking reinsurance or other 
insurance in some other company. Otherwise, why so provide 

for such reinstatement? What advantage could arise from i t ?  And - 
why put such a provision in the contract if the defendant might, at its 
will and pleasure, refuse to allow such reinstatement? This provision 
is a substantial, a valuable part of the contract, that the insured has 
the right to avail himself of, and the defendant has no right to deprive 
him of it, any more than to deprive him of the insurance if no for- 
feiture had been incurred. 

The terms and conditions of such reinstatement are not expressly 
specified, but the reasonable and just implication is, in the absence of 
expressed stipulations, that the insured shall be entitled to have the 
benefit of it upon the payment of all premiums, assessments, and other 
dues and costs made or tendered within a reasonable time next after 
the forfeiture. He must, however, be diligent, active, and vigilant 
under the circumstances in availing himself of it. Otherwise, he will 
be deemed to have been negligent and to have abandoned his right. 
Such provision does not imply that he may delay and insist upon 
such right at his convenience, will, and pleasure. - 

I t  was insisted on the argument for the defendant that the person 
whose life was insured by the policy was at the time of the forfeiture 
not within, but above, the insurable age, and therefore the plaintiff 
was not eutitled to have such reinstatement. This contention grows 
out of the misapprehension of the nature and purpose of such rein- 
statement. As we have already said, it does not imply reinsurance or 
new insurance; it implies a revival and continuance of the contract of 
insurance forfeited, just as if there had been no such forfeiture. This 
.is the very purpose conternplatcd and intended by the contract; other- 

wise it means, and is worth, nothing practically. It is said in 
( 99 ) argument, Why would the defendant make such contract, and 

what is the contract as to the forfeitures worth to it 2 The 
answer is obvious : it encourages persons to take insurance in the defend- 
ant company, while it loses nothing, and only continues to insure the 
life it contracted and intended to insure. The forfeiture is important 
as a spur to the insured to be vigilant and prompt, and valuable to the 
company when the insured cannot or will not avail himself of the 
adxrantagc of such reinstatement. 

The plaintiff applied promptly for reinstatement, and the defendant 
wrongfully refused to reinstatc him, and is chargeable with a breach 
of its contract with him. By such breach he is endamaged, at least, 
to the extent of the preniiums and assessments he paid the defendant, 
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a n d  which it seeks t o  deprive him of by put t ing  an end to t h e  col~tract .  
It cannot  complain at the measure of damage allowed, a n d  the plaintiff 
does not. Braswell v. Ins. Co., 75 N.  C.; 8;  McCall v. Ins. Go., 27 Am. 
Rep., 558. 

Affirmed. 

Cited: Burrus v. Ins. Co., 124 N.  C., 13; Hollowell v. Ins.  Co., 126 
N. C., 404; Strauss v. Li fe  Assn., ib., 976; Gwaltney v. Assurance Soc., 
132 N. C., 930; Scott v. Li fe  Assn., 137 N. C., 521, 527; Green v. Ins. 
Co., 139 N.  C., 313; Caldwell v. Ins. Co., 140 N. C., 105; Lane v. Ins.  
Co., 142 N. C., 60; H a y  v. Association, 143 N.  C., 258; Brockenbrougk 
v. Ins.  Co., 145 N.  C., 355; Garland 71. Ins. Co., 179 N. C., 72. 

R. A. BLALOCK v. KERNERSVILLE MANUFACTURING CO. 
I 

Corporations-~toclcholders-Assignrnen~-~'rau&~vidence- 
Pref erence-Creditors-Ref erence. 

1. A deed by a corporation formed under the general corporation laws of this 
State, conveying i ts  property to a trustee for the benefit of its creditors, 
is not fraudulent per se because it  contains a provision that  the trustee 
may sell a t  private sale any of the property conveyed, a t  such prices as  
may be approved by the president and a majority of the board of direc- 
tors, or because the president of the company is  a preferred creditor; and 
while these facts are calculated to arouse suspicion and are evidence of 
fraudulent intent, they do not raise such a presumption of fraud as  will 
impose upon the maker of those claiming under the deed the burden of 
rebuttal. 

2. A corporation, unless restrained by some provision of its organic law, 
may purchase its own stock from holders thereof, and the latter are 
entitled to  all the rights of other creditors of the corporation for the 
protection and enforcement of their demand for payment. 

3. A conveyance by a corporation of its property in  trust for creditors is not 
now void as to preexisting creditors, unless the latter shall bring suit to 
enforce their claims within sixty days after the registration of such 
conveyance, Bat. Rev., ch. 26, sec. 48, having been repealed by section 
685 of The Code. 

4. A corporation has the right to prefer a just debt due to one of i ts  officers to 
those of other creditors. 

5. In  a reference involving the validity of a deed, the referee should find 
the facts one way or the other in  respect to the boma fcdes of the con- 
veyance,, and that  finding should either be reviewed by the  trial court 
or submitted to a jury under a proper issue; and where the referee has 
failed to  pass on this question, the proper practice is to move to recom- 
mit, with instructions to  find the fact. 



I N  THE SUPREME COURT. ' [I10 

BLALOCK v. MANUFACTUIEING Co. 

EXCEPTIONS to referee's report, heard at February Term, 1891, of 
FORSYTH, by Bynum, J. 

This is a creditor's action brought against the defendant corporation, 
which was organized under and in  pursuance of the statute (The Code, 
see. 677). This corporation is indebted to divers creditors for consid- 
erable sums of moncy, and is insolvent. While it was so indebted, orr 
11 June, 1886, it executed a deed of trust to C. W. Hunt, which was 
duly registered, whereby it conveyed to him all its property of every 
kind whatsoever to secure a debt due to the Wachovia National Cank 
of Winston, and also a debt due to its president, T. C. Starbuck. 
This deed contains the following provision, declaring its purpose : 
"To have and to hoId unto him, the said C. W. Hunt, as trustee afore- 
said, in  trust, nevertheless, that he shall use all due diligence in col- 
lecting all the aforesaid debts due the aforesaid company, and with full 
authority vested in him to sell any and all of said property of the 
Kernersville Tobacco Manufacturing Company at such prices at  private 

sale as may be approved of by the president of said company 
(101) and a majority of the directors; and the moncy arising from 

such sales and collections aforesaid the said trustees shall apply, 
first, to the payment of a debt due to the Wachovia National Bank of 
Winston, and after that is satisfied, then to the payment of said T. C. 
Starbuck for the amount of money paid by him as endorser aforesaid 
to said bank, with all the interest due him thereon, and to said Starbuck 
such money as he may pay to relieve the property from any prior legal 
lion; and any balance of moiley remaining in  his hands, after making 
said payments, the said trustee shall apply in the payment of other 
debts of said company under the direction of the president and a ma- 
jority of the directors, and such compensation to himself for his 
services as may be agreed on with said president and directors." 

It is alleged and insisted that this deed of trust is void "as to the 
creditors of said corporation existing prior to or at  the time of the 
execution of said deed." It is also alleged that i t  is upon its face 
fraudulent and void, because "it in reality confers upon the directors 
of the company the right to force a compromise or to withhold a settle- 
ment." All the debts embraced by the action existed prior to the 
rxecution of this deed. I t  is also allcgcd that i t  was executed with 
intent to defraud the plaintiff, etc. 

I n  the course of the action, i t  appearing "that the controversy ill- 

volved the examination of complicated accounts, it was ordered, without 
objection, that a referee hear evidence and to report his findings upon 
both law and fact." The referee took evidence, found the facts and 
the law, took and stated an account, and made report thereof. The 
appellant filed exceptions upon the ground that the referee failed to 
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find certain facts specified t p e i n .  He further filed the following 
exceptions : 

"1. The defendants except to the conclusions of law of the referee, 
that the deed in trust executed by the company to C. W. Hunt, trustee, 
is void and inoperative. 

"2. That the Kernersville Manufacturing Company and its 
stockholders are bound by the contract to purchase stock from (102) 
shareholders. 

"3. That after payment of debts, the said stockholders who sold their 
stock are to be paid the purchase price thereof out of the assets of 
the company. 

"4. That the referee held that the payment of the debt paid for the 
company by T. C. Starbuck as surety, as evidenced by the company's 
note and explained in the testimony, is postponed until all the stock- 
holders who attempted to sell their stock and those who withdrew their 
money are paid in full, when he should have found that upon the pay- 
ment by Starbuck of the bank debt he was subrogated to the rights 
of the bank, and should be paid in the same class with H. L. Shields 
and D. W. Harmon. 

"5. That the referee did not find as a conclusion of law that the 
mortgage or deed in trust executed by the company is a valid and sub- 
sisting lien upon the property and effects of the company for the pay- 
ment of the T. C. Starbuck debt." 

The court overruled all the exceptions, confirnled the report, and 
gave judgment thereon, and T. C. Starbuck appealed to this Court, 
assigning as error that the court refused to sustain his exceptions. 

C. M a n l y  and R. B. Kerner  for plaint i f l  
C. A'. W a t s o n  for. defendant .  

MERRIM~N, C. J., after stating the ease: The exceptions, based upon 
the ground that the referee failcd to find certain facts which the 
appellant deemed important, are untenable. The objection, if well 
founded, was ground for a motion to recommit the report, with appro- 
priate instructions to make inquiry and find that the facts did or did 
not exist. W i l l i a m s  v. W h i t i n g ,  92 N. C., 683; Scroggs v .  S tevenson,  
100 N. C., 354. 

The shares of the capital stock of the defendant corporation (103) 
were the lawful subjects of purchase and sale, might be bought 
and sold in the market, and in the absence of statutory provision to the 
contrary, it might buy such shares for its own benefit from owners of 
them upon such terms as might be agreed upon, subject to the rights of 
its creditors in proper cases to resort to its capital stock, paid and 
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unpaid, as a trust fund out of which they may be entitled to have their 
debts paid. Tt is bound by its agreements with persons from whom it 
may purchase such shares of stock, and they may enforce the same by 
proper legal remedies, just as they might do in  case of like agreements 
in  respect to any other species of property. Hence, if i t  made its 
promissory note to one of its stockholders for the price or any part of it 
that i t  agreed to pay him for his shares of stock, he would have his 
remedy, so far  as i t  is concerned, just as any other creditor would- 
certainly subject only to the possible rights of other creditors against 
him as a stockholder in some cases wherein he might be liable. I f  he 
were not liable to other creditors in some way as a stockholder, he 
would be on the same footing as such creditors. There is no just reason 
why he should not be. The defendant corporation is, therefore, bound 
to pay the stockholders respectively, whose shares of stock it bought, 
the several sums of money it agreed to pay for the same. So that the 
second and third exceptions cannot be sustained. Cook on Stock and 
Stockholders, secs. 311 and 312. 

I t  appears that the appellant paid the bank mentioned, as surety for 
the defendant corporation, $525, and took the latter's promissory note 
to himself for that sum. I n  the judgment appealed from, the payment 
of this sum and interest thereon is postponed until after the paymeut 
of the sums of money adjudged to be paid to the stockholders who sold 

their shares of stock to the defendant corporation. I n  this there 
(104) is error. There is no reason, that we can see, why the payment 

of appellant's judgment should be so postponed. The debt due 
to him was on the same footing, as to the corporation, as were the debts 
due the stockholders who sold their shares of stock to i t ;  the latter had 
no lien upon the corporation's assets, and we are unable to see that they 
have any peculiar equitable rights that entitle them to precedence in  
payment of the judgment in  their favor. The mere fact that the 
appellant was president of the corporation ought not to prejudice him 
in  favor of a stockholder whom it owed for his shares of stock. 

We are also of opinion that the court erred in deciding that the deed 
of trust in question was inoperative and void. I t  seems that the court 
inadvertently founded its decision in part upon the statute (Bat. Rev., 
ch. 26, see. 48) .  The report refers to i t  as the basis of the findings of 
law. That statute had been repealed before the time this deed was 
executed. The subsequent statute (The Code, sec. 685) was then in  
force and pertinent, and is materially different from the former one. 
After providing that a corporation may convey its property, it further 
prescribes : "But any conveyance of its property, whether absolutely or 
upon condition, in  trust or by way of mortgage executed by any corpo- 
ration, shall be void and of no effect as to the creditors of said corpo- 
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ration existing prior to or at  the time of execution of the said deed, and 
as to torts committed by such corporation, its agents or employees, prior 
to or at  the time of the execution of said deed: provided said creditors 
or persons injured, or their representatives, shall commence proceedings 
or actions to enforce their claims against said corporation within sixty 
days after the registration of said deed as required by lam." I t  is to 
be observed that such deed is to bc roid and of no effect only -cvllcn thc 
creditor brings his action to cnforce his claim wilhin sixty daxs next 
after its registration. Otherwise the deed, if not void for other causes, 
remains in  force and effect for the proper purpose contemplated by it. 
The intention is to require the creditor to make his objection by 
appropriate legal action promptly, and thus prevent legal corn- .(105) 
plication and confusion that might result from much delay. I f  
the creditor's action shall be brought within apt time, in  such case the 
deed will be void. I t  appears in this case that the plaintiffs did not 
bring their action within sixty days after the registration of the deed, 
nor until after the lapse of several months thereafter. Nor does it 
appear that any such creditor took any steps to enforce his claim within 
the prescribed time. The plaintiffs allege in  their complaint that they 
delayed the bringing of their action because the defendant corporation 
and its agents assured them that their debts would be paid. But if i t  
be granted that such assurance or an express promise on the part of thc 
corporation not to insist upon the proviso recited could be effectual for 
any purpose, i t  does not appear otherwise than by the mere allegation 
of the complaint that any such assurance or promise was given as 
alleged, or at all. The objection to the deed founded upon the statute 
is, therefore, untenable. Duke v. iklarlcham, 105 N.  C., 138. 

We think, also, that the deed was not necessarily fraudulent and void 
in law because of matters and things appearing upon its face, and in- 
capable of explanation by evidence dehors the deed. A deed is neces- 
sarily void for fraud appearing upon its face, when the facts constitut- 
ing the fraud so appearing are so manifest and of such vitiating charac- 
ter as that they of themselves imply fraud that admits of no explanation 
or conclusion to the contrary-as then the deed plainly provides for the 
ease, convenience, and advantage of the maker thereof. Booth v. Car- 
starphen, 101 N .  C., 395, and the cases there cited; Palmer v. Giles, 58 
N. C., 76. The defendant corporation might honestly prefer one or 
more of its creditors, as i t  has done, if objections were not made to the 
deed within sixty days next after its registration by creditors 
clxisting at or prior to the time of its execution. We have seen (106) 
that such objection was not made. 

The deed provides that the property shall be turned into cash 
with reasonable promptness and applied to the debts expressly men- 
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tioned and provided for therein, and that any surplus shall be applied 
to other debts; nothing is to be reserved or applied for the benefit of the 
defendant corporation. The mere fact that the trustee is to sell the 
property at  private sale, with the approval of the president and a ma- 
jority of the directors, and is required to apply any surplus of money 
coming into his hands to other debts of the corporation, not specially 
provided for, "under the direction of the president and a majority of 
the directors," does not necessarily render the decd void. The fund, 
the whole fund, less reasonable compensation to the trustee, is required 
to be paid to creditors. I t  may be that the sale was required to be made 
with the approval of the president and directors, as cautionary and with 
a view to the better advantage of the creditors, to prevent a sacrifice of 
the property. And so, as to paying the surplus to creditors, i t  may be 
that the honest purpose was to pay the same to the creditors supposed to 
have higher claims than others. These unusual provisions give rise to 
suspicion, and are evidence of a fraudulent intent, but they do not 
necessarily inlply fraud incapable of explanation; they are not of them- 
selves fraudulent in law.' Nor do we think they raise a presumption 
of fraud that must render the deed void unless the corporation shall 
rebut such presumption. The decd upon its face contemplates that all 
the property embraced by it shall be faithfully devoted to the corpora- 
tion's creditors. Apparently, the approral of the president and direc- 
tors provided for is not intended to be an arbitrary one, but a reasonable 
one that must be exercised within a reasonable time; and so as to the 
application of the surplus. I t  may be so construed. The deed may 
have been made with fraudulent intent-it is so alleged in  the complaint 

-but that it was or was not is a question that shall ordinarily 
(107) be decided by a jury. On the trial such unusual provisions 

would be evidence of the fraudulent intent, to be weighed by the 
jury. Cannon v. Peebles, 24 N. C., 449; s. c., 26 N. C., 204; Gibson v. 
Walker, 33 N. C., 327; Boothe v. Carstarphen, supra. 

As there was no objection to the order of refercnce, it was made by 
consent of the parties. Grant 21. Hughes, 96 N.  C., 177; Smith  v. Hicks, 
108 N. C., 248. I t  directed the referee to find the facts and the law. 
The order, though not very explicit, is broad and comprehensive, and 
the referee should have found that the deed was made with the fraudu- 
lent intent alleged, and such finding should have been reviewed by thc 
court, or the court might, in its discretion, have submitted an appropri- 
ate issue to the jury; probably the latter would have been the safer and 
better course. The court ought uot necessarily to have found that the 
deed was valid, as the appellant insists, but the referee should have 
found from the evidence that it was made honestly and in  good faith, or 
that it was made with the fradulent intent alleged, and therefore void; 
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and the court, upon proper exception, should have reviewed such find- 
ings and given the proper judgment. 

There is, therefore, error. The judgment must be modified in accord- 
ance with this opinion, except as to the deed of trust; as to it, the action 
may be recommitted to the referee with appropriate instructions, or the 
court may submit a proper issue to a jury. 

Error. 

Cited: Ti l ley v. Bivens, post, 344; Hil l  v. Lumber Co., 113 N.  C., 181 ; 
B a n k  v. Cotton Mills, 115 N. C., 516; Harmon  v. ITunt, 116 N.  C., 682; 
Howard v. Warehouse Co., 123 N. C., 92; Raggett v. Wilson,  152 N .  C., 
182. 

W. F. GRUBBS ET AL. V. THE VIRGINIA FIRE AND MARINE INSURANCE 
CO!\IIPANY. 

Insurance-Agency. 

1. A statement i n  a n  application for insurance that a clerk slept in  the build- 
ing insured does not constitute a continuing warranty that  the assured 
would require the clerk to continue to sleep in the building; and the fact 
that  no person was sleeping therein when the fire occurred did not avoid 
the policy, especially in  the absence of evidence that the risk was preju- 
diced thereby. 

2. A policy of insurance contained a stipulation that any additional insur- 
ance should be made known to the insurer and i ts  consent endorsed 
thereon; otherwise, the policy should be forfeited. Additional insurance 
was obtained, with the knowledge of the soliciting agent of defendant, 
who had procured the original policy, and who endorsed the consent of 
his principal thereon by pasting the printed form used for such purpose 
by the company and which was printed by it, and the agent testified that  
he  understood he had such authority: Held, there was evidence suffi- 
cient to go to the jury on the issue a s  to the consent of the company to 
such additional insurance. 

APPEAL at Fall Term, 1890, of XORTHAMPTON, from whi taker ,  J .  
The plaintiff sued to recover the amount alleged to be due upon a 

policy of insurance issued to him by defendant, covering a house and a 
stock of merchandise therein at Seaboard, N. C. 

Among other defenses, the defendant set up that the policy had been 
forfeited by the plaintiff: (1) because he had procured additional in- 
surance with other companies on the same property without giving 
notice to defendant and having its consent endorsed 'on the policy, as 
was stipulated therein should be done; and (2) that the plaintiff had 
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contracted, at the time the policy was issued, that a clerk should sleep 
in  the house. which it was insisted was a material fact. in that it made 
the risk lles'hazardous. 

I t  was in evidence that Mr. Hay, of Raleigh, was the general 
( 1 0 9 )  agent of the defendant, with authority to appoint subagents, 

write and issue policies, and collect premiums; that he had ap- 
pointed one Joyner as agent-"a soliciting agentD-at Seaboard, with 
power and instructions to fill up applications and forward them to the 
general agent, who, if approved, would issue policies and send them to 
the assured through the sub or soliciting agent. Joyner procured the 
insurance for the plaintiff's, forwarded their application, and, upon 
receipt of the policy, delivered it to plaintiffs, and subsequently gave 
permission to the plaintiffs to take out idditional insurance in other 
companies, and endorsed the consent of the defendant on the policy by 
pasting thereon the printed form for that purpose which had been fur- 
nished him by the company. Joyner alm testified that he understood 
he had the authority to endorse the consent. " .  

I There was a statement in the application that a clerk then slept in the 
house, but there was no agreement or warranty on the part of the plain- 
tiffs that he should continue to sleep therein during the continuance of 
the policy. 

There was judgment for plaintiffs, from which defendant appealed. 

W .  C. Bowen ( b y  br ie f )  and R. 0. Bur ton  for plnint i fs .  
J .  W.  Binsdnle  and W.  H.  Day for d ~ f e n d a n t .  

CLARK, J. The learned counsel for the defendant properly and 
frankly concede that the principal defenses are, ( I )  other insurance 
taken out by plaintiffs without notice and without defendant's consent 
thereto endorsed on the policy; (2) breach of warranty that a clerk 
should sleep in the store. 

As to the first defense, consent to the additional insurance was en- 
dorsed on the policy by the attachment of the usual printed form used by 

the company for that purpose and signed by its agent, who had 
( 1 1 0 )  procured this insurance. The jury found, in response to the 

issue submitted to tbdm, that such additional insurance was made 
known to the defendant, and that the endorsement of its consent was 
authorized. I t  is sufficient for us to say that there was evidence suffi- 
cient to go to the jury tending to prove such finding. Though it was 
agreed that additional insurance should be made known to the company, 
and its consent thereto endorsed on the policy, it is not stated in the pol- 
icy who, or that any particular officer or agent, should be authorized to 
accept notice of additional insurance and endorse defendant's consent 
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thereto upon the policy, or that such consent should be endorsed at the 
home office or other particular place. 

As to the second ground of defense, there was a statement in the appli- 
cation that a clerk then slept in the store, but there was no agreement 
or warranty that a clerk should continue to sleep in the store during the 
continuance of the policy. There is evidence from defendant that 
whether the clerk slept in the store or not, it would not have affected 
the rate paid, and there is no evidence tending to show that the defend- 
ant was prejudiced by the failure of the clerk to sleep there. This was 
not a continuing warranty. Aurora Ins. Co. v. Eddy,  50 Ill., 106; 
Schmidt v. Ins. Co., 41 Ill., 295; Wood on Ins., secs. 167, 168, 171, 176, 
and cases there cited. A case exactly "on all fours" is Frisbie v. Ins. 
Co., 27 Pa. St., 325, in which these same words in the application, 
"clerk sleeps in  store," were held to be merely a warranty in presenti, 
and not that a clerk should continue to sleep there. 

These are the principal contentions. There were other exceptions 
s&ciently numerous and ingenious, but we fail to see, upon considering 
them, that the defendant has been deprived of any substantial right or 
benefit which he was entitled to uponthe trial. 

No error. 

Cited: Wood v. R. R., 118 N. C., 1065. 

C. C. CLARK, JR. v. THE DELOATCH MILLS MANUFACTURING 
COMPANY. 

~ ~ ~ e a l - ~ o t i c ~ - ~ r o c e s s ,  Service o f -hdyment ,  Vacating. 

1. The notice of appeal from a justice of the peace, when the notice is not 
given on the trial, must be served by a n  officer. 

2. The remedy against a judgment by default because of insufficient service of 
process is either by a special appearance and motion to vacate, or, in some 
cases, by recordari. The party seeking the relief cannot enter a special 
appearance for the purpose only of taking a n  appeal, and thereupon have 
the regularity of the service determined. 

ATTACHMENT proceedings, heard (upon appeal from a justice of the 
peace) at Fall Term, 1891, of CRAVEN, before Bryan,  J .  

The plaintiffs moved before his Honor to dismiss the appeal. 
The summons was issued in the justice's court on 7 August, 1891, and, 

at the same time, the affidavit of the plaintiff and warrant of attachment 
were made, and the said affidavit and an order of publication were 
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entered on S August. On the return day (7 September) of the notice 
the plaintiff appeared, the defendant not appearing. Judgment was 
rendered for plaintiff 18 September. Notice of appeal was s e n d  on 
the plaintiff and on the justice of the pcaee. 

The plaintiff moved in the court below to dismiss the appeal for want 
of proper notice of appeal, and his Honor adjudged that the action be 
dismissed and that plaintiff recover his costs, from which defendant 
appealed to Superior Court. 

The notice of appeal is as follows: "Take r~otice that W. D. McIver, 
attorney of defendant, entering a special appearance for the purpose of 
moving a discharge of the attachment granted, and for a dismissal of 

the action for want of proper service of summons, appeals to the 
(112) Superior Court from the judgment rendered on 7 September, 

1891, in favor of plaintiff for the sum of, ete., $92.13 damages 
and $6.80 costs, and this appeal is founded upon the ground that the 
said judgment is contrary to law and evidence." 

The said defendant's attorney made affidavit that he served this notice 
upon the plaintiff and upon the justice of the peace by delivering a 
copy thereof to each. 

W .  W .  Clarlc for plaintiff. 
W.  D. McIver for defendant. 

CLARK, J. The defendant is a nonresident corporation. I t  was not 
served with process, and did not appear and ansGer at the trial before 
the justice. I t  had the right to appeal after notice of the judgment. 
The Code, see. 876. I t  appears, however, that the defendant attempted 
to appeal, not from the judgment generally, but by a limited notice of 
appeal in the nature of a special appearance. We know of no author- 
ity or reason for such practice. An appeal must be from the judgment 
rendered. If,  after the judgment, the defendant appearing specially 
for the purposes of the motion, had moved to set aside the judgment for 
defective publication, and the motion had been denied, an appeal would 
have carrried up only that ruling (Finlayson, v. ~ m e r i c &  Accidenl 
Assn., 109 N. C., 196) ; or the defendant might have applied for a 
recordari (Nc l i ee  v. Angel, 90 N.  C., 60; Caldwell v. Beatty, 69 N. C., 
365) ; or if, appearing specially at the trial, the defendant had moved 
to dismiss. and on refusal of such motion had caused its exce~tion to be 
noted. and had then proceeded to defend on the merits, it would not on 

A 

an appeal have lost its right to insist on its special appearance. Guil- 
ford v. Georgia, 109 N. C., 310; Plemmons 11. Improvement Co., 108 

N. C., 614. But here the defendant neither appeared specially 
(113) at the trial and moved to dismiss nor made any motion after- 
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wards, but attempted to appeal specially, and to hare the court 
pass upon a ruling as to the regularity of the publication, which the 
magistrate did not makc nor was given by the defendant any opportun- 
ity to make. If thc appeal had any effect at all, it was a general ap- 
pearance by the defendant, and placed it regularly in court if not 
already there. It may be that the judge should haw so held. But thc 
plaintiff is not appealing from his failure to do so, and it is only opcn 
to us to say that the defendant cannot assign as error that thc court held 
that an attempted appeal by counsel "appearing specially" for such pur- 
pose onIy was no appeal. I f  error, it is beneficial to the defendant, since 
it is now open to him to make a motion to set aside the judgment, if so 
advised, under The Code, sec. 220, or possibly for a mcordari in tlic 
nature of a writ of false judgment. Caldwell v. Eeatty, supra. 

Besidcs this, the notice of appeal was not served at all-thc appcxl not 
having been taken in open court (The Code, sec. 877), and the notire 
not having been served by an officcr. The Code, scc. 597; X. u. John- 
son, 109 N. C., 852. 

Affirmed. 

, Cited: King v. R. R., 112 N. C., 322; Forte I ) .  Boone, 114 N .  C., 177; 
Smi lh  v. Smith,  119 N.  C., 317; Merrell v. XcHone, I26 N.  C., 530; 
Loven v. Parson, 127 N.  C., 302; Johnson v. Reformers, 135 N .  C., 387; 
Houston v. Lumber Co., 136 N. C., 329; Scoll v. Life Assn., 137 N .  C., 
517; Allen v. R. R., 145 N. C., 41; Warlick v. Reynolcls, 151 N. C., 612; 
Thompson v. Notion Co., 160 N. C., 523; Tedder v. Ileaton, 167 N. C., 
480; Lowman v. Rallard, 168 N.  C., 18. 

SAMUEL BACON E r  AL. V. GREENLEAF JOHNSON ET AL. 

Process-Service by  Publication-dfidavit-Whe?~ Judge Should Find 
Pacts. 

1. It is  essential to the validity of summons by publication, that  the 
affidavit upon which the order is  to be based should set forth the facts 
upon which the alleged cause of action is founded, as  well as  those which 
disclose the necessity that  the nonresident defendant should be made a 
party,, with sufficient particularity to  enable the court to see and deter- 
mine that  there is a sufficient cause of action and defendant is a neces- 
sary party thereto. 

2. When the purpose is to allege a cause of action against a nonresident, i t  is 
necessary to set forth in the affidavit that  he has property in the State. 



I N  THE SUPREME COURT. [I10 

3. Where the court, in refusing to set aside a judgment by default rendered 
upon service by publication, stated in its ruling that "no just or reason- 
able cause has been shown why said judgment should be set aside," it 
should have found the facts, in order that the correctness of this conclu- 
sion might be reviewed upon appeal. 

MOTION to set aside judgment, heard at Fall Term, 1891, of CRAVEN, 
before Bryan, J. 

I t  appears that the defendants were nonresidents of this State when, 
next before, and next after this action began, on 18 February, 1891. The 
summons was issued against them, and the sheriff returned the same 
endorsed, "Not to be found in my county." 

Thereupon the attorney of the plaintiffs made his affidavit, the ma- 
teri a1 part of which is as follows : 

"That defendants, upon whom service of summons is to be made, can- 
not, after due diligence, be found within the State of North Carolina, 
and he is informed and belie~res thev are residents of the State of Marv- 
land; that a cause of action exists against them in favor of plgintiffs, 
and that they are proper parties to the same, which said action relates 
to real property in this State, to wit, specific performance of a contract 

to convey a tract of land lying in Craven County. Therefore, 
(115) affiant prays that scrvice of summons upon defendants be or- 

dered by publication, as required by law in such cases." 
Upon motion of plaintiffs, founded upon this affidavit, the court 

made its order directing that publication be made of the summons and 
notice to defendants in the f l ew  Bern Journal, a newspaper, for six 
weeks, requiring them to appear. Such publication was made, and, at 
Spring Term, 1891, of the Superior Court, the plaintiffs filed their com- 
plaint, and, the defendants failing to appear, they obtained judgment by 
default final for want of answer. At Fall Term, 1891, the defendants' 
counsel, appearing for the purpose of the motion, moved "to set aside 
and declare void and irregularn the said judgment, basing his motion 
upon these grounds : 

1. That no service of sun~mons or notice. according to the laws of 
u 

North Carolina, was made upon the defendants, or any of them. 
2. That the pretended service by publication is irregular and fatally 

defective. 
3. That the judgment is inconsistent with the allegations of the com- 

plaint and not warranted by the same. 
4. That defendants are nonresidents of the State of North Carolina, 

and desire to be allowed to defend the action as is provided in section 
220 of The Code. 

5. That defendants have a good and meritorious defense, both in law 
and in fact, to said action. 
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6. That said court is without jurisdiction to render said judgment on 
any constructive service of notice. 

7. Any and all other defects or i~~regularities appearing in  the record, 
which may properly be rnadt to appear to the court. 

The court denied thr motion, and gave thc following judgment: 
"This cause, coming on to be heard at Fall Term, 1891, on motion 

of defendants to set aside the judgn~cmt heretofore rendered, 
under special appearance of counsel for the dcfendarits for that (116) 
purpose, upon the ground that the judgment is void and irregu- 
lar, and that they be allowed to come in and defend the action; and i t  
being found as a fact by the court that on February, 1891, thc plaintiffs 
were aware of the residence of dcfendarlts ; a l ~ d  the court further finding 
as a fact that there was but one affidavit beforc it (the affidavit of How- 
ard N. Johnson), and no oral testimony being heard; and the court fur- 
ther finding from said cvidcnce, to wit, the record and the said affidavit, 
that no just or reasonable cause has been shown why the said judgment 
should be set aside as irregular and void, or that the defendants bc 
allowed to come in  and defend said action; and the court further finding 
as a fact that the defendants are nonresidents of this State:  

"Now, on motion of 0. R. Guion, the attorney of record for plaintiffs 
in this action, the motion of defcndants to set aside the judgment, and 
to be allowed to come in and defend the action under section 220 of The 
Code, are both denied, and the defendants will pay the costs," etc. 

From which judgment the defendants appealed. 

0. H. Guion for plaintiff's. 
W .  L. Williams ( b y  brief) f o ~  tlefen&wts. 

MERRIMON, C. J., after stating the case: The service of the summons 
or notice as original process in  the action by publication must be made 
strictly in accordance with the requirements of the statute (The Code, 
sees. 218, 219). This method of service of process and giving the court 
jurisdiction is peculiar, and out of the usual course of procedure. The 
statute prescribes, with particularity and caution, the c3ases and causes 
that must exist arrd appear by affidavit to the court in order that 
it may be allowed. The court must see that every prerequisite (117) 

exists in any particular case before it grants the order 
of publication. Otherwise the publication will be unauthorized, irregu- 
lar, and fatally defective, unless in  some way such irregularity shall be 
waived or cured. Spiers v. Halstead, 71 N. C., 209; Windley v. Brad- 
way, 77 N.  C., 333; Wheeler v. Cobh, 75 N. C., 21; FauZk v. Smith, 84 
N.  C., 501. 

8-110 8 3 
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The statute cited above, among other things pertinent here, prescribes 
and requires that in order to obtain an order that service of notice of the 
action be made by publication, it must appear by affidavit ('that a cause 
of action (exists) against the defendant in respect to whom service is to 
be made, or that he is a necessary party to an action relating to real 
property in this State" in a case wherein that party "is a nonresident 
of this State but has property therein, and the court has jurisdiction of 
the subject of the action," or that "the subject of the action is real or 
personal property in this State, and the defendant has or claims a lien 
or interest, actual or contingent, therein, or the relief demanded consists 
wholly or partly in excluding .the defendant from any lien or interest 
therein." Such prerequisitcs must appear, in their substance, at least. 
I t  is not sufficient to state generally that a cause of action exists against 
the defendants, or that they are necessary parties to the action. A brief 
summary of the facts constituting the cause of action, or of the facts 
showing that the parties are necessary parties to the action, should be 
stated, so that the court can see and determine that there exists a cause 
of action, or that the partics are necessary for some appropriate purpose. 
The party demanding the order shall not be the judge to determine that 
a cause of action exists, or that the parties sought to be made partiw 
are necessary parties. I t  is the province and duty of the court to see 
the facts and determine the legal question as to whether there is a cause 
of action or not. Nor is it sufficient to state that the party is a neces- 

sary party to an action to compel specific performance of a con- 
(118) tract to convey land in a particular locality. The facts must be 

stated with s6fficient fullness to develop the contract and the rela- 
tion of the parties to it. Otherwise the party demanding the order will 
determine that he has a cause of action, while the statute requires the 
court to do so upon facts appearing by affidavit. C l a f h  v.  Ifarrison, 
I08 N. C., 157, and the cases cited supra. 

The affidavit upon which the order of publication was made in this 
case failed to state the facts on which the plaintiff relied to constitute 
his cause of action, and other facts to show that the appellants were 
necessary parties. The court failed to see and determine upon evidence 
appearing, as required, that there was a cause of action, and that the 
defendants were necessary parties to the action for some proper purpose. 
Nor did it appear that the defendants had property in this State. This 
is material when the purpose is to allege a cause of action against the 
defendant. The order of publication was, therefore, improvidently 
granted. Publication was not made according to law, and the court 
should have set the judgment complained of aside. I t  does not appear 
that the irregularity was cured or waived in any way. 

84  
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We may add, also, that the court should have found the facts upon 
which it founded its conclusion "that no iust or reasonable cause has 
been shown why the said judgment should be set aside as irregular 
and void, or that the defendants be allowed to come in and defend said 
action," etc. I t  may be that the court erroneously decided that there 
was no legal cause, and exercised its discretion upon that ground i n  
refusing to allow the appellants to make defense. Whether there was 
such cause or not is a question of law, and the decision of the court in  
that respect is reviewable in  this Court. The court recites in its judg- 
ment that i t  finds from "thc record and the said affidavit that no iust or 
reasonable cause has been shown," etc. I t  should have found th;! facts 
and set them forth in the record, so that its decision of the ques- 
tion of law arising upon the facts might be reviewed. I n  the (119) 
absence of demand that the facts be found, it might not be error 
to fail to set the findings of fact forth in  the record. But the conten- " 
tions of the defendants in  this case imply a demand that the facts be 
found. The court drew its conclusions from facts not set forth. Utley 
v. Peters, 72  N.  C., 525. 

The judgment must be reversed and furthe]. proceedings had in the 
action &&ding to law. 

Reversed. 

Cited: Mullen v. Canal Co., 114 N .  C., 10; Balk v. Harris, 122 N.  C., 
66; Rhodes v. Rhodes, 125 N. C., 192; Lemly  v. Ellis, 143 N.  C., 208; 
Page v. .McDonald, 159 N.  C., 43; W h i t e  11. Whiie,  179 N.  C., 602. 

J u r i s d i c t i o ~ R e m o v a l  of Causes to Federal Courts. 

When the petition and bond required by the act of Congress regulating the 
rerqoval of causes from State to  Federal courts have been duly filed, the 
jurisdiction of State courts ceases a t  once; and hence, where such peti- 
tion and bond were offered, but before any order was made thereon, the 
plaintiff was permitted to  amend his complaint in  such way a s  would 
deprive the Federal court of jurisdiction, there was error. 

MOTION to remove cause to Federal court, heard before Brown, J., at 
Fall  Term, 1891, of PERQUIMANS. 

At the appearance term, the plaintiff having filed his complaint allcg- 
ing two distinct causes of action, one for $2,000 and the other for $600, 
the defendants in apt time presented their petition and an appropriate 
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bond in  that connection, praying that the action be removed to the 
Circuit Court of the United States in  and for the Eastern District of 
North Carolina, upon the ground that the plaintiff is and was at  the 

time of bringing this action a citizen and resident of that State, 
(120) and the defendants were ever at  such times citizens and residents 

of the State of Virginia. At once, and before the court had 
made any order, the plaintiff moved that he be allowed to enter a no& 
prosequi as to his second cause of action, and to rcduce his first cause of 
action to a sum less than $2,000. The court allowed the first part of 
the motion and denied the second, and gave judgment denying defend- 
ant's application to so remove the action; and they, having excepted, 
appealed to this Court. 

T.  G. Sk inner  and J .  H. BZount ( b y  br ie f )  for p la in t i f .  
N o  counsel conha.  

MERRIM~N, C. J. Plainly, if the court had not allowed the amend- 
ment of the complaint as to the second cause of action alleged, the Cir- 
cuit Court of the United States might have taken jurisdiction of the 
action upon the ground of the diverse citizenship of the parties, and that 
the matter in  dispute exceeded, exclusive of interest and costs, the sum 
of $2,000. Hence, but for that amendment, the defendants were enti- 
tled to have their application to rcmove the action allowed. So that the 
question raised by the assignment of error is, Had  the court authority 
to entertain and allow the motion of the plaintiff to amend the com- 
plaint after the application to remove the action was made? We think 
this question must be answered in  the negative. 

I t  appears from the casc stated on appeal that the "defendants when 
tho casc was called, pesei ted to the court their written petition for its 
removal to the Circuit Court of the United States, and tendered the 
bond required by law in such case, and at  the same time filed their bond 
and pctition with the clerk." I t  must, therefore, be taken that the peti- 
tion and bond were filed in the action as required by law at the time the 

same were brought to the attention of the court. There was no 
(121) objection to the sufficiency of the petition or the bond. The 

court took notice of the application thus made, and at  once "the 
plaintiff's counsel arose and asked to be heard before any order was 
made" in  respect thereto. The statute pertinent (24 U. S. Stat. at  
Large, ch. 373, sec. 1) prescribes that when and as soon as such petition 
and bond are filed in  an action, "It shall then be the duty of the State 
court to accept said petition and bond, and proceed no further iu  such 
suit." The intention so expressed is that the jurisdiction of the State 
court shall cease at once upon the application sufficiently mad? for the 
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removal of the action. The latter in its conditions in all respects at  
that time must be removed. I t  is not intended that the State court 
shall, after that time, have control of the action for the purpose of chang- 
ing its nature or condition, or the form thereof, or the pleadings therein, 
in  any respect whatever. I t  then ceases to have jurisdiction and has no 
authority to make any order, decree, or judgment i n  the action. This 
is settled by many decisions of the Supreme Court of the United States, 
several of them much like this case. Kanouse v. Martin, 15 How., 198 ; 
R. R. v. Koontz, 104 U. S., 5; 22. R. v. Dunn, 122 U. S., 513; Steamship 
Go. v. Tugman,  106 U.  S., 118; Kern  o. liuidekoper, 193 Ti.  S., 485; 
Marshall v. Volmes ,  141 U. S., 589. 

I n  this case it appeared from the pctition and the record that the 
action might be removed, and thcre was no objection to the sufficiency of 
the bond tendered and filed. I t  must be taken that it was sufficient 
This being so, the jurisdiction of the court below at once ceased. The 
order of the court was not essential to the rcmoval ilor to put an end to 
its jurisdiction. This has been repeatedly decided. R e r n  v. Huide- 
1-oper, supra; Ins.  Co. v. Dunn, 19 Wall., 214; Stone v. Xoulh Carolina. 
11'7 U. S., 430. Hence, also, the order allowing the amendment strik- 
ing out the second cause of action was unauthorized and without 
force. Kanouse v. Martin, supra; Specr Rem. of Causes, sec. (122) 
47; Foster Fed. Pr., 385; Dillon Rem. Causes, pp. 66-68. 

The court ought, therefore, to have made an appropriate order di- 
recting the removal of the action into the Circuit Court of the United 
Statcs. 

The order allowing the amendment of the complaint must be reversed, 
and an order directing the removal of the action entered according to 
law. 

Reversed. 

Cited: Co f in  v. l larris ,  141 N.  C., 709; AlcCulloch v. R. R., 149 N. C., 
311; Corporation Commission v. R. R., 151 N. C., 450; Higson v. Ins. 
Go., 153 N. C., 37; Cox v. R. R., 166 N. C ., 659; Powell v. WatA.ins, 
172 N.  C., 247. 

A. C. VANN ET AL., EXECUTOBS OF JOSEPH NEWSOM, v. JOHN F. NEWSOM. 

Frauds, Statute of-Vendor and Vendee-Judgment--Beiter'ments-- 
Will-Blectio-Limitations, Statute of. 

1. The vendor, in a par01 contract to convey land, will not be permitted to 
evict a vendee who has entered and made improvements, until the latter 
has been repaid the purchase money and compensated for betterments. 
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2. A devisee is not compelled to make an election until he has had an oppor- 
tunity to determine on which side his interest lies; but there must not be 
such unreasonable delay as to injure rights acquired by others. 

3. Where the devisee of a tract of land charged with the payment of a legacy 
had been in possession, under a verbal promise from the devisor to con- 
vey, for several years before the death of the testator, made no election 
until more than three years, and when he was sued by the executors to 
enforce the charge: Held,  that he might then make his election, and was 
not barred by the lapse of time from setting up his claim for betterments. 

4. In such case the decree should direct a sale of the land, and that the pro- 
ceeds should be applied, first, to the satisfaction of the sum ascertained 
to be due the defendant vendee for betterments, and then, i f  there is a 
surplus, to the payment of the amount charged upon the land by the will. 

(123) APPEAL at Fall  Term, 1891, of I~EBTFORD, from Brown, J.  
The complaint states that the plaintiff's testator, Joseph Newsom, 

died in  1886, and that by section 4 of his will he devised to the defend- 
ant, John I?. Newsom, the tract of land whereon he lived, in  Hertford 
County charged with the sum of $400, with interest from 31 May, 1884, 
to be paid in  a reasonable time after the death of the testator, and that 
the defendant claims and occupies the same under the will, but has failed 
and refused to pay the said sum charged upon it after demand by plain- 
tiff. Wherefore, plaintiff demands judgment that the land be sold 
under order of court to pay said sum, with interest and costs. 

The defendant, among other things in his answer, alleges that he is 
the only son of the testator, and lived with his father from infancy 
until several years after his majority; that he worked on the farm as a 
common laborer, etc; that his father, being desirous of compensating 
him and of starting him in life, made a verbal gift of the land to the 
defendant and promised to cxecute to him a sufficient conveyance there- 
for ;  that defendant desiring to build, and not having a deed for the land, 
purchased an adjoining tract and was about to build on it, when his 
father urged him to build on the land he had given him, saying that 
defendant would show a lack of confidence in him not to do so, as he had 
given the land to defendant; that defendant, relying upon said verbal 
gift, and being influenced by said statements of his father, entered upon 
the land, erected .valuable buildings thereon, etc.; that no conditions 
were annexed to the gift, and since 1877 the defendant has been in the 
actual, open, notorious, and adverse possession of the same, claiming i t  
as his own, etc.; that the heirs at law of the testator are necessary par- 
ties to the action. Wherefore, defendant demands judgment that plain- 
tiffs recover nothing, and for judgment against them for the sum of 
$874.38, with interest, etc. 

I n  the plaintiffs' reply they say, among other things, that the 
(124) indebtedness, if any, as alleged as a counter-claim, became due 
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more than three years before the commencement of the action and 
is therefore barred by the statute. 

The issues submitted, and the responses thereto, were : 
1. Did Joseph Newsom, the testator, charge the land with $400, as 

alleged ? Yes. 
2. Did defendant refuse to pay the same upon demand made by 

plaintiff? Yes. 
3. What is the actual value of the rents and profits, exclusive of im- 

provements from the time of the probate of the will up to the trial? $85. 
4. Did testator make a parol gift of the land, some years prior to his 

death, to defendant, as alleged in the answer? Yes. 
5. I f  so, did defendant, in consequence thereof and in the testator's 

lifetime, place valuable improvements on the land; and if so, what is 
the value of the improvements? $3,000. 

6. What was the actual value of the land at the commencement of this 
suit, exclusive of improvements? $330. 

Thereupon the court adjudged that defendant is entitled to a lien on 
the land for $2,915, and that he is entitled to the possession of the land 
until said lien is paid; that plaintiffs are entitled to a second lien 
thereon for $400, with interest, etc. I t  is further adjudged that the 
land be sold by commissioners, etc., the sale to be reported to the next 
term of court. From which plaintiffs appealed. 

The last clause of the will is : "I devise to my son, John F. Newsom, 
the tract of land on which he now resides in fee, subject to this condi- 
tion, that he pay over to my executors, in a reasonable time after nzy 
death, $400, with interest at 6 per cent from 31 May, 1884, the 
same being an advancement, and shall be a charge on the land (125) 
herein devised." 

N o  counsel for plaintifs. 
B. B .  Winborne ( b y  brief)  for defendant. 

AVERY, J. "Where a plaintiff declares upon a verbal contract void 
under the statute of frauds, and the defendant either denies that he 
made the contract or sets up another and a different agreement, or 
admits the oral agreement and pleads specially the statute, the plaintiff 
cannot recover." Brownir~g v. Berry, 107 N.  C., 231; Morrison v. 
Baker, 81 N. C., 76; Young v. Young,  ibid., 91; Gulley I : .  Macy, 84 
N. C., 434; Bonham v. Craig, 80 N.  C., 224; Holler v. Richards, 102 
N. C., 545; Cox v. Ward ,  107 N.  C., 507; Dunn v. Moore, 38 N. C., 
364. When equitable relief could not be granted in what was technic- 
ally known as an action at law, though a vendee, who had taken poses- 
sion of land under a parol contract for the purchase, and had enhanced 
its value by making permanent improvernents, could not enforce the 
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contract in a court of equity, he could, when the vendor brought eject- 
ment to oust him, invoke the aid of a chancellor to restrai~ further pro- 
ceedings at law until the vendor reimbursed the purchase nloriey paid 
under the verbal agreement, and compensated the occupant holding the 
land under it for the additional ralue imparted to the property by the 
improvements. Balcer v. Carson, 21 N. C., 381; Albea v. Grifin, 22 
N. C., 9. I n  Baker v. Carson, Chief Justice R u f i n  called attention to 
the fact that the court of equity was not asked to enforce the agreement, 
but to prevent fraud by restraining the defendant "from the exercise of 
her legal power to turn him out of house and home unless she will con- 
sent to do what conscience requires: make him an equivalent for the 
worth of his labor, dishonestly taken to herself." That labor was 

expended in improving a tract of land in which the plaintiff, 
(126) Baker's wife, was a tenant ill common in th6 remainder, and 

which he was induced to improve under a promise from the life 
* tenant, who was his wife's mother, that she would convey to him her 

interest. I n  that case, therefore, a parent, by making a parol gift for 
the purpose of benefiting a child, had, as in our case, induced the 
expenditure of money which enhanced the value of the land donated. 

The same relief was granted and the same principle was recognized 
under The Code practice by allowing an equitable counter-claim for im- 
provements to one holding under a verbal agreement for the purchase of 
land. Daniel v. Crumpler, 75 N.  C., 184; Pope v. Whitehead, 68 N .  C., 
191; Wetherell v. Gorman, 74 N. C., 603; Pitt  v. Moore, 99 N.  C., 85; 
Hedgepetl~ v. Rose, 95 N. C., 41. I n  Daniel v. Crumpler the Court 
said: "It is settled law in this State that although a parol agreement to 
convey land is void by our statute, yet if the vendee, in reliance on it, 
pays the purchase money and makes improvements, he cannot be evicted 
until the vendor repays the purchase money and makes compensqt' L. 1011 

for the value of the improvements." A similar principle was announced 
by the present Chief Justice in T u c k e ~  v. Marlcland, 101 N. C., 422, 
where he said for the Court: "It seems that, having paid the money, 
he took possession of the land in pursuance of his supposed right under 
the voidable contract of purchase, and with the sanction of the vendor. 
I t  would be inequitable and against conscience to allow the latter to 
turn him out of possession thereof without restoring his outlay in cash, 
and for valuable improvements put on the land while so in possession." 
That such contracts are only voidable, and may bc ratified in writing, 
or repudiated at the option of the vendors, is recognized and established 
by numerous other authorities besides the case of Tucker v. Markland, 
supra. 

The question discussed in McCracken v. iUcCracken, 88 N. C., 
(127) 283, is not, as was suggested in the brief of counsel, raised in this 
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case. I f  the defendant had brought the action to enforce the par01 
contract, the relative position of the parties would have been the 
same as in  that case. But the defendant chose to hold the possession of 
the land, upon which he had entered in  1878, under the verbal agree- 
ment of his father to convey, from his father's death in 1886 till 4 Octo- 
ber, 1889, when this action was brought by the oxecutors of the father's 
will, who then for the first time acted upon the repudiatiou of the 
agreement by the father in the will. The agreement being not void but 
merely voidable, the defcndarrt was guilty of no laches in awaiting the 
action of the executors or the rcsiduary legatecs for three years after the 
father's will, in  which he repudiated the agreement, was proved. The 
defendant was under no legal duty or obligation to become the actor 
and bring suit against the proper parties to have his claim for better- 
ments declared a lien upon the land and enforced as such, until the 
legatees or the executors had manifested a purpose to enforce the charge 
upon the land imposed by the will. H e  waited but one year beyond the 
limit prescribed by law for the personal representative, in the absence 
of good reason for postponement to settle the estate. 

There is no direct testimony to show that the defendant elected to take 
under the will. H e  was not compelled to elect until ho had opportunity 
to determine on which side his interest would lie. Dunlap ;.- Ingram, 
57 N. C., 178. I n  the absence of statutory provision on the subject, 
the time in which the right of election must be exercised is not limited 
definitely, but there must not be such unreasonable delay as to injure 
rights acquired by others. Tibbetls v. Tihbetts, 19 Bes., 663; Cooper 
v. Cooper, 77 Va., 198; McCracken v. Findley, Srieed, 195. 

I t  does not appear from the statement of the case or the find-. (128) 
ings of the jury when or how Ire manifested his purpose to claim 
compensation for the permanent improvements made by him. Rut 
if he deferred to do so-till this action was brought, or until thc pre- 
liminary demand for the amount of the legacy charged upon the land 
was made, the delay affected no after-acquired right in the land, nor 
did i t  tend in any way to prevent the executors or legatees from enforc- 
ing their rights under the will. Had  he brought his action for better- 
ments, he would have incurred the risk (which the majority of the. 
Court seem to have considcretl fatal in AfcCracken v. Mecracken. 
supra) of meeting and overcoming the plea of the statute of frauds 
offered by parties who were not under that obligation to do equity which 
is imposed on those who ask it. 3 Pom. Eq. Jur., sees. 1238 to 1243. 
I f  the action for betterments had been brought and the act of 1819 had 

u 

been specially pleaded in bar of recovery, the question so ably discussed 
in McCraclcen v. McCraclcen, supra, would have been again directly 
brought before us for review. Dunn v. Moore, 38 N.  C., 364. The 
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jury found that the defendant entered a parol gift and promised to con- 
vey, as in Balcer v. Carson, supra, upon a tract of land worth at that 
time $330, and placed upon it improvements valued at $3,000. These 
facts constitute a case differing from Baker v. Carson only in this, that 
in our case the parol gift was from a father to his son of an estate in fee 
simple, while in Balcer v. Carson the gift of a life estate in land was 
made by a mother to a daughter's husband to induce him to settle 
upon it. 

The right of the defendant rests on a well established principle of 
equity which has been recognized by this Court and affirmed by our 
statute (The Code, see. 476). Daniel 11. Crumpler and Baker 71. Car- 
son, supra. I t  does not appear that the defendant accepted any benefit 
under the will, or that his conduct was inconsistent with a purpose on 

his part to await the action of the executors or the devisees, and, 
(129) when they should move, to set up his claim for betterments and 

ask to have i t  declared a lien superior to that of the legacies made 
a charge upon it. The defendant is neither seeking to enforce the parol 
promise nor to recover damages for nonperfoimauce; therefore, in any 
view of the case, he had a right to demand that the executors should not 
be allowed to bestow as a bounty of the testator the price of the land 
until the enhanced value imparted by the improvements which the testa- 
tor induced him to make had been paid for by those claiming under the 
will, or out of the rents of the land upon which it was a first lien. As 
the courts of equity, under our former practice, restrained proceedings 
to acquire possession in such cases, and under the new procedure refused 
their a;d to oust a parol vendee or donee until satisfied in some way as 
to the securing of such compensation for the occupant, so, upon the same 
principle, a devisor who, by giving land to his son unconditionally, 
induced the latter to enhance its value by improvements, may repudiqte 
the agreement in his will; but if the land is to be converted into money 
under its provisions, the donee must be declared in the decree of sale 
entitled, in any event, to a first lien for the additional value imparted to 
the land by permanent improvements placed upon it during his occu- 
pancy under the agreement. The Court, it seems, was governed by 
thc principle laid down in Hedgepeth v. ROSP, supra, in adjuding that 
no rent should be allowed until the permissive occupancy terminated, 
and that the defendant should hold the possession until the sum allowed 
by the jury for betterments, after deducting the value of rents found 
in the same way, should be satisfied. But in adjusting the equities 
upon that plan, there was no provision for ascertaining the value of 
accruing rents, in case the defendant should remain in possession, and 

9 2 
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for applying it, as it accrued, in discharge of the balance due him up011 
the claim which constituted a lien, and to secure which he was 
to hold the premises. Our case, however, presents entirely a dif- (130) 
ferent question from those which the learned judge evidently fol- 
lowed in framing the judgment, and is somewhat analogous to that of 
Pitt v. Moore, supra, in the fact that there was another charge upon the 
land subjecting it to liability to be sold. 

I t  seems to us just and equitable that the land should be sold by a 
commissioner under the direction of the court, and upon confirmation 
of the sale and payment of the amount of the bid should pass to the 
purchaser, under the deed of the commissioner, discharged of all liens. 
The defendant can bid up to the full amount of the balance of his claim, 
after deducting the sum due for rents. If the land should fail to bring 
more than the amount due him, he will become the owner by virtue' of 
his purchase, if the court confirm his offer, and will occupy precisely 
the same status as if the testator had ratified his parol agreement by 
executing a conveyance before his death. 

I f  the land should sell for a sum more than sufficient to discharge 
the defendant's lien, the excess, after satisfying the costs out of it, 
should be applied to the payment of the legacies made a charge upon 
the land by the terms of the will. The plaintiff cannot be prevented 
by a void agreement from selling, when the equitable right of the 
defendant can be protected either by allowing him to receive the land 
or retain the money. The defendant having established his disputed 
right to betterments, is entitled to recover costs under the statute (The 
Code, sec. 528). Cook v. Patterson, 103 N. C., 127. The sureties on 
the prosecution bond would be liable for as much of defendant's costs 
as should not be satisfied out of the excess of the bid over the balance 
due for betterments. 

The judgment below will be modified in accordance with the princi- 
ple stated. The appellant must be charged with the costs of the 
appeal. 

Modified and affirmed. 

Cited: North v. Bunn, 122 N. C., 769; Vick v.  Vick, 126 N. C., 
127; Kelly v. Johnson, 135 N. C., 649. 
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(131) 
J. L. SIKES v. JACOB WEATHERLY Kr ~ r . .  

Megligence, Excusable-Judgment ,  Vaca t ing .  

1. Husband and wife, being sued for the recovery of land, the wife requestec 
her husband to employ counsel to defend the action, which he promised 
to do, but being a n  ignorant man, failed to give the matter attention, 
and judgment by default was rendered: Held, to be excusable neglect 
on the part of the wife, and the judgment against her was properly 
vacated, although she may not hkve been a necessary party to the  action. 

2. Where the facts urged in support of a motion to vacate a judgment i n  
some aspects shows surprise or excusable neglect, the court below may, 
in  its discretion, allow or deny the motion, and the exercise of this 
discretion is not reviewable. 

MOTION to vacate a judgment, heard at  Spring Term, 1891, of TYR- 
RELL, Bryan, J .  

The plaintiff brought this action against the defendants therein, hus- 
band and wife, to Spring Term, 1890, of the Superior Court of the 
county of Tyrrell, and at  Fall  term of that court next thereafter 
obtained judgment by default final for want of an answer. At the 
next succeeding term the feme defendant moved to set aside this judg- 
ment upon the ground of surprise and excusable neglect, as allowed by 
the statute (The Code, sec. 274). The court heard and disposed of 
the motion upon affidavits of the parties, finding the facts and giving 
judgment as follows : 

"It appearing to the court : (1) that on the . day of 7 188 , 
the defendant Jacob Weatherly, without the signature or consent of his 
wife, executed a certain mortgage to the above plaintiff upon the tract 
of land mentioned therein, which was worth betwecn $300 and $500, and 
was all the land her husband owned at that time, and he was greatly 
embarrassed with debt at that time; (2)  that the land was sold under 
the said mortgage without the knowledge or consent of his wife, 
Alethia Weatherly, for the sum of $50 (the mortgage debt being $49) ; 
was purchased by J .  C. Meekins, Sr., who hcld a second mortgage for 
$25, and who conveyed the same to Jessc L. Sikes, the above plaintiff, 
who paid said Meekins the amount of his debt; (3)  that Jesse L. Sikes 
then brought suit to the Spring Term, 1590, against the defendant 
Jacob Weatherly and wife for possession of said land at Fall Term, 
1890, and obtained judgment by default final against defendants for 
said land; that the defendant's husband is nn ignorant man, and after 
the summons were serred upon him a ~ l d  his wife in the above cause, 
his wife talked with him about the case, and hc proniised her to employ 
counsel, and because of such relianec took no steps in  the matter per- 
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sonally; (5) that her husband, through his ignorance and negligence, 
failed to give the case any attention, or to employ counscl, and judg- 
ment by default final was taken against the defendants; (6) that the 
sum of $50 is all that is due upon the mortgage debt aforesaid. I t  is 
considered by the court that the judgment heretofore rendered in &is 
case be and the same is set aside and revoked." 

From this judgment the plaintiff appealed, assigning as error that 
the facts do not show surprise or excusable neglect; and that the appel- 

< 

the land, the subject of it. 

G r a n d y  & Ayd7e2t ( b y  b r i e f )  for p laint i f f .  
J .  H. H l o u n t  ( b y  b r i e f )  for de fendan t .  

MERRIMON, C. J., after stating the case: The findings of fact by the 
court are not reviowable here, and these plainly show that the appellee 
was the wife of her codefendant ; that she requested the latter to employ 
counsel and make defense for her, and she cxpcted he would do so; that 
he promised that Irk would; that he was ignorant and negligent and 
failed to employ counsel or give the action any attention. The 
wife might reasonably ask her h u s b a ~ ~ d  to employ counsel for (133) 
her and rely upon his promise to do so; i t  was fit and proper 
that he should. That he so failed might well surprise her and make 
excusable neglect to give attention to the action on her part. I t  does 
not appear that she connived at or knew of such neglect. On the con- 
trary, it appears that she intended to make defense, and that she might 
do so successfully. 

As the facts, in  some reasonable aspect of thent, constitute surprise 
and excusable neglect, it was in the discretion of the court below to 
allow or deny the motion, and its exercise of discretion in  such respect i s ,  
not reviewable here. The case of Nicl~olson v. Cox, 83 N. C., 48, is 
nearly directly in  point. This case cites Virk u. Pope, 81 N. C., 22, and 
distinguishes the latter from it. Thc other case of N e v i l l e  v .  P o p e ,  
95 N.  C., 350, cites and approres Nicholson r. Cox, supra, and pointy 
out the ground upoil which it was not applicable in that case. 

That the appellee may not have been a necessary party to the action, 
and may not have had any interest in  the land, is no reason why she I should not hare the right to set aside the judgment of which she wrn- 
plains for the causes stated. The plaintiff saw fit to make her a. 
party for some reason, and she had the right to make defense, and 
prevent a judgment against her if she could that might in some way 
prejudice her. I t  seems that the purpose in  making her a party was 
to conclude her as to the land, the subject of the action. The plaintif? 
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deemed the judgment important, else why not consent to abandon the 
judgment as to her ? Why was she made a party? 

I t  does not appear that the court set aside the judgment as to the 
defendant husband, as suggested by the brief of plaintiff's counsel. He  
was not a party to the motion and not affcctcd by it, so far as appears. 

Affirmed. 

Cited: Marsh v. Grifin,  123 N.  C., 669; Norion v. NcLaurin,  125 
N.  C., 187; Koch v. Porter, 129 N. C., 136; Osborn v. Leach, 133 N. C., 
428; Bank v. Palmer, 153 N.  C., 504; Creed v. Marshall, 160 N.  C., 
398; Lumber Co. v. Cottingham, 173 N.  C., 327. 

(134) 
JACOB HULSE v. WILLIAM BRANTLEy ET AT. 

Burden of Proof-Trespass Quare Clausum-Appeal. 
/ 

1. In an action for trespass qmre  elazrsum fregit the burden is upon the 
plaintiff to prove title or actual possession of the locus in quo. 

2. The burden is on the appellant to show that he was prejudiced by an 
erroneous instruction to the jury. 

APPEAL at February Term, 1891, of BEAPBORT, from Bryan, J. 
Trespass quare clausum fregit. The plaintiff alleged that he was, on 

1 November, 1888, in the rightful possession of the locus in quo; "that 
on said day, and on various occasions between that day and the begin- 
ning of this action, and while the plaintiff was in the lawful adverse 
possession of said land, the said defendants unlawfully and forcibly 
broke and entered upon the plaintiff's land" and committed the tres- 

' pass complained of, etc. 
The defendants broadly denied that they cut timber or trespassed 

otherwise on the plaintiff's land; they admitted that they entered upon 
a part of the land described in the complaint, "but deny that the plain- 
tiff has any right, title or interest in the land whereon they have 
entered"; they allege that they have "been in the actual, exclusive, 
and notorious possession twenty-five years under known and visible 
boundaries as shown by deed," etc.; that the plaintiff has trespassed 
on their lands, etc. 

On the trial the court submitted this issue to the jury, and it was 
responded to in the negative: 

1. "Was the plaintiff in possession of the land described in the com- 
plaint at the time of the alleged trespass?" 

9 6 
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The plaintiff put in  evidence a deed from Thomas H. Brantley and 
his wife to him, dated 13 January, 1886; and a deed from Bryan Whit- 
ford to said Brantley, dated 26 March, 1861, and both these 
deeds embraced the land described in the complaint. H e  fur- (135) 
ther produced evidence tending to prove that he had possession of 
this land. I t  did not appear that the title to the land was out of the 
State. 

The defendants put in evidence several deeds, but these deeds were 
not made to them or any of them. They also introduced evidence tend- 
ing to prove that they were in the actual possession of the locus in gub 
at the time specified in the complaint, and ever since, and many years 
before that time. 

At the close of the testimony the plaintiff moved for judgment upon 
the ground that the evidence produced by the defendants was not suffi- 
cient to rebut that of the plaintiff, and if true, they had offered no . 
deed to themselves embracing any part of the land claimed by him. 

The court denied the motion, and the plaintiff excepted. 
The court gave the following among other instructions to the jury: 
1. Actual possession of land consists in exercising that dominion over 

i t  and making that profit from it of which i t  is susceptible in  its present 
state; but these must be charateristic of ownership, and they will not 
be sufficient if they are done at such long intervals and are consistent 
with the character of a trespasser. * 

2. I n  this case the burden is upon the plaintiff to satisfy you that he 
was in possession of the land: These issues are to be decided accord- 
ing to the weight of the testimony, and not from caprice, whims, or 
upon speculation. 

The plaintiff excepted and moved for a new trial, upon the ground 
that there was no evidence to go to the jury to prove the actual posses- 
sion of the defendants of the locus in quo. Judgment for defendants. 
Plaintiff appealed. 

N o  counsel for p l a i n t i f .  , , 

W .  B. R o d m a n  (7)y b r i e f )  for defendants.  

MERRIMON, C. J. ,  after stating the case: It did not appear on the trial 
that the title to the land in  controversy eTTer passed from the State by 
grant or otherwise. So that, in  any view of the evidence, the 
plaintiff failed to show title in himself thereto by proving color (136) 
of title and actual possession within known and visible bound- 
aries for seven years. H e  produced evidence tending to show that he 
and the person under whom he claimed exercised control over and did 
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acts of ownership on the land embraced in the locus in yuo, by cut- 
ting timber and othcrwisc at intervals before the time of the alleged 
trespass. I t  might, however, be well insisted that the evidence, taken 
as true, did not prove that he then or at any time had actual or, indeed, 
any possession. The evidencc tending to prove actual possession was 
meager and not satisfactory, and he failed to show any title by convey- 
ance. R u f i n  v. Overby, 105 N.  C., 78. There was evidence, though not 
very definite and full, tending to prove that the defendants had actual 
possession of the locus in quo at the time of, long before, and ever since 
the alleged trespass. One witness testified, among other things, that 
"William Brantley and his wife and Lewis, the defendants, are now in 
possession of the land. I don't know when Mrs. Brantley took pos- 
session. I think it was during the war, as she and her family have 
been there ever since." There was other evidence tending more or less . strongly to prove such possession. 

There was clearly evidence of the defendants to go to the jury to 
prove that the plaintiff did not have the possessiorl of the locus in quo  
at the time of the alleged trespass or at  any time, and that the defend- 
ants then and long before that time had actual possession thereof, and 
it was the province of the jury to determine, its weight. I f  they had 

such possession, and the plaintiff failed to show title in himself 
(137) or possession, it was not pecessary that the defendants should 

show title otherwise, or any deed, as contended. 
The whole charge of the court to the jury is not before us, and we 

cannot see the precise bearing and application of the instructions com- 
plained of by the appellant. The first one is not precise, and perhaps 
not entirely accurate in all respects, but in view of the evidence we 
cannot see that the plaintiff suffered prejudice from it. The burden is 
on him to show that ho did. The second one is not objectionable. The 
plaintiff alleged that he had possession, and this the defendant denied. 
The burden was on the former to prove his material allegation thus 
put in issue. The latter clause of this instruction was cautionary, and 
not misleading or confusing td the jury. I t  does not so appear. 

No error. 

Cited: Fisher v. Owens ,  132 N. C., 689 ; Alesandw v. S'avings Bank, 
155 N. C., 128; Brewer v. Ring, 171 N.  C., 485. 
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WILMINGTON AND WELDON RAILROAD COMPANY v. B. I. ALSBROOK. 

Taxation, Exemption front-Contract-Privilege-Corporation-Con- 
struction of Charter-Railroads, Consolidation of. 

1. The power of taxation being essential to the life of government, exemptions 
therefrom are regarded as  in  derogation of sovereign authority and com- 
mon right, and will never be presumed. 

2. The grant  of an exemption from taxation must be expressed by words too 
plain to  be mistaken; if a doubt arises as  to  the intent of the Legislature, 
that  doubt must be resolved in favor of the State. 

3. The grant of an exemption from taxation without some consideration or 
equivalent therefor received by the State does not constitute a contract, 
but a privilege merely, which may be recalled at  the pleasure of the 
Legislature. 

4. The consolidation of a railroad not exempt from taxation with one which 
is  exempt does not extend the exemption to the property of the former, 
in  the absence of clear, unmistakable provisions to that effect in the law 
authorizing the consolidation. 

5.  The exemption from taxation claimed to have been granted in ch. 78, Laws 
1833-34, incorporating the Wilmington and Raleigh Railroad Company 
(now the Wilmington and Weldon Railroad Company), if valid at all, 
is confined to the "main liney'-from Wilmington to Halifax-and does 
not extend to or embrace any "branch roads" which that company was 
authorized by its charter to construct or acquire. 

6 .  The acquisition oE the Halifax and Weldon Railroad by the Wilmington 
and Raleigh Railroad Company (now the TVilmington and Weldon Rail- 
road Company) under the act of 183.5-6, did not merge the first named 
road in the main line of the latter, and hence the property thereby ac- 
quired is not entitled to claim the exemption from taxation alleged to 
have been granted in the charter of the Wilmington and Weldon Railroad 
Company. 

7. The rolling stock of the Wilmington and Weldon Railroad Company used 
upon the branch roads, or roads otherwise acquired, ascertained by a pro 
m t a  standard based on the relative lengths thereof to the whole line, is 
liable for taxation. 

MERRIMON, C. J., dissenting. 

MOTION made  by  t h e  plaintiff f o r  a n  injunct ion ' in  a n  action i n  HALI- 
.FAX, unt i l  final hearing, restraining t h e  defendant  f r o m  proceeding t o  
enforce t h e  collection of certain taxes assessed against i t s  property, 
heard  b y  Connor, J.,  a t  chambers i n  Wilson, N. C., on  30 December, 
1891. 

T h e  temporary  restraining order, w i t h  t h e  order t o  show cause, was 
made  by Brown, J., a t  Weldon, N. C., and  was  returnable before Bryan, 
J., of t h e  Second Jud ic ia l  District,  on  29 December, 1891, a t  N e w  Bern, 
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N. 0. By consent of the parties the motion was heard by Coltnor, J., 
of Third Judicial District, as above set forth. 

From the complaint, answer, reply, affidavits and exhibits the judge 
found the following facts : 

By an act of the General Assembly of North Carolina, ratified 
(139) 3 January, 1834, entitled "An act to incorporate the Wilmington 

and Raleigh Railroad Company," the plaintiff was incorporated 
and duly organized by complying with the provisions of the said act. 
2 Rev. Stat., 335-347. 

That the said corporation, by virtue of said act and amendments made 
thereto, to wit, an act ratified 15 December, 1835, entitled '(An act to 
amend an act passed in the year 1833, entitled 'An act to incorporate 
the Wilmington and Raleigh Railroad Company,' " 2 Rev. Stat., 348, 
duly began, and during 1840 completed a railroad from the town of 
Wilmington to the town of Weldon on the Roanoke River, connecting 
with the Petersburg and Norfolk Railroad. 

That at the session of 1833 of the General Assembly of North Caro- 
lina an act was passed and duly ratified, entitled "An act to incorporate 
the Halifax and Weldon Railroad Company." 2 Rev. Stat., 325-334. 

That pursuant to the provisions of said charter, the said Halifax 
and Weldon Railroad Company procured its right of way, laid out and 
constructed the roadbed and road from the town of Weldon to the town 
of Halifax, a distance of about 10 miles and entirely in the county of 
Halifax. That the said corporation had no rolling stock, but permitted 
the Portsmouth Railroad Company during the year 1836 to run its cars 
over the roadbed and track. 

That at the session of 1836 of the General Assembly of said State an 
act was passed and duly ratified, entitled "An act empowering the Hali- 
fax and Weldon Railroad Company to subscribe their stock to the Wil- 
mington and Raleigh Railroad Company." 2 Rev. Stat., 334-335. 

That purusuant to the provisions of the said act, the said Halifax 
and Weldon Railroad Company and the said Wilmington and 

(140) Raleigh Railroad Company, on 14 February, 1837, entered into 
an agreement, a copy of which is hereunto attached and marked 

Exhibit "E." 
That the provisions of said agreement were in all respects executed 

and carried into effect by the said corporations. 
That by an oversight, the said agreement was not registered as by the 

provisions of the fourth section of said act was required. That at the 
session of 1874 and 1875 of the General Assembly of said State an act 
was passed and duly ratified, entitled "An act to allow the Wilmington 
and Weldon Railroad Company to execute the provisions of the fourth 
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section of chapter 42 of the acts of the General Assembly, passed at its 
session of 1836," etc. 

That pursuant to the provisions of the said act, R. R. Bridgers, presi- 
dent of said Wilmington and Raleigh (now Weldon) Railroad Com- 
pany, executed and caused to be recorded in the office of register of 
deeds in  and for Halifax County, and in  the office of the Secretary of 
State in  said State, a paper-writing hereto attached and marked 
Exhibit "F." 

That after the execution of the aforesaid agreement of 14 February, 
1837, the said Halifax and Weldon Railroad Company ceased to exer- 
cise any corporate acts or maintain any corporate existence or o~ganiza- 
tion, and its roadbed, track and right of way passed to and under the 
control of the Wilmington and Raleigh Railroad Company, and has 
ever since been under the said control and management as a part and 
portion of its main line of road. That at the session of 1867 of the 
General Assembly of said State an act was passed and duly ratified, 
entitled ('An act to amend an act passed in 1833, entitled 'An act to 
incorporate the Wilmington and Raleigh Railroad Company.' " The 
provisions of the said amendatory act were, at a regular annual meeting 
of the stockholders of the said Wilmington and Weldon Railroad Com- 
pany, held in the city of Wilmington, N. C., 13 November, 1867, 
adopted as an amendment to the charter of said company. (141) 

That during the year 1882 the plaintiff began and completed 
a branch road connecting with its main road at a point near the town 
of Halifax in  Halifax County, and running to the town of Scotland 
Neck in  said county. That during the year 1890 the said branch road 
was extended from the said town of Scotland Neck to the town of 
Greenville, in  Pi t t  County, and during the year 1891 said branch road 
was extended to the town of Einston, in Lenoir County, being in a11 
a distance of 85 miles. 

That said branch road runs through the county of Halifax, a dis- 
tance of 23% miles. Whether this branch road was constructed pur- 
suant to the provisions of section 21 of the original charter of the 
plaintiff company, or pursuant to provisions of the amendatory act of 
1867, or either of them, does not appear. The plaintiff avering that 
said branch was built pursuant to the authority vested in  i t  by its said 
charter in full compliance with the provisions and requirements 
thereof, the defendant denying this averment, in  the absence of any 
proof by the plaintiff, the court, for the purpose of this hearing, finds 
as a fact that it is not shown that the said branch was built pursuant 
to the provision or amendments thereto. The said branch is operated 
and managed by the officers of the plaintiff company, and known as the 
Scotland Neck Branch of the Wilmington and Weldon Railroad. 
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I n  addition to the said Scotland Neck branch, the plaintiff company 
owns and operates, in  the same manner, the following other branch 
roads in the State : The Clinton and Warsaw branch, 1 3  miles in length ; 
the Nashville or Spring Hope branch, 18 miles in  length; the Wilson 
and Fayetteville branch, 73.6 miles in  length; the Tarboro branch, 17 
miles in  length, making a total of 206.6 miles, the main road being 

162 miles in length. The said branch roads, except the Tarboro 
(142) branch, have been built within the past ten years. . 

The plaintiff company also owns other investments in rail- 
roads and other properties, fully set forth in the affidavit of defendant 
B. I. Alsbrook. 

The ~ a i l r o a d  Commission for said State, pursuant to the provisions 
of the Revenue Act, ch. 323, Laws 1891, assessed the portion of the 
plaintiff's main road and rolling stock from Halifax to Weldon, being 
the portion thereof acquired from the Halifax and Weldon Railroad as 
hereinbefore set forth, for taxation at $161,709, and directed the com- 
missioners of Halifax County to place the same upon the tax list of said 
county for the year 1891. 

That said county commissioners, pursuant thereto, levied an ad 
valorem tax of .. ......... upon said railroad and rolling stock. 

That said Railroad Commissioners, pursuant to the Revenue Act 
aforesaid, assessed that portion of the Scotland Neck branch lying in 
the said county for taxation at $147,911.72, and directed the said county 
commissioners as aforesaid to place the same upon the said tax list for 
said county for the year 1891 as aforesaid. The said county commis- 
sioners, pursuant thereto, levied an ad valorem tax of $ ............ upon said 
branch road and rolling stock. All of which will more fully appear by 
reference to the records attached to plaintiff's reply herein. 

That said tax list was duly placed in the hands of the defendant, 
sheriff of said county, and he has demanded of the plaintiff payment 
of said taxes; the same being refused, he threatens to collect the same by 
distraint. 

That the commissioners or officers whose duty it then was to make 
out the tax list and assess for taxation property in Arcadia, Dalmatia, 
and Rapids townships in Halifax County during 1869, placed upon the 
said tax list for said townships for said year the roadbed and rolling 

stock of plaintiff for the distance for which it passes through the 
(143) said townships in said county and assessed the same for taxation. 

That said tax list was placed in the hands of John A. Reid, 
the then sheriff of said county, for collection. That the portion of the 
plaintiff's roadbed and rolling stock, assessed for taxation by the Rail- 
road Commissioners as hereinbefore set forth, is part of the said road- 
bed and rolling stock assessed for the year 1869, the same assessment 
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of 1869 including all of that portion between Halifax and Weldon 
acquired from the Halifax and Weldon Railroad Company, as herein- 
before set forth. 

That at  Spring Term, 1870, of the Superior Court of Halifax 
County, the plaintiff instituted an action against the said John A. 
Reid, sheriff as aforesaid, for the purpose of enjoining and restraining 
the collection of said tax assessed against its said property as aforesaid. 

That said action was tried and finally determined at the January 
Term, 1873, of the Supreme Court of said State favorable to said plain- 
tiff, all of which will more fully appear by reference to the transcqipt 
and judgment roll in  said action entitled The Wilnzington and Weldon 
Railroad v. John A. Reid. 

The said record is set up by the plaintiff as an estoppel against the 
present defendant. 

The court was of opinion that so much of the tax set forth in the com- 
plaint, or as is assessed against that portion of the plaintiff's roadbed 
and rolling stock lying and being between the towns of Halifax and 
Weldon, and called in  said assessment the '(Halifax and Weldon Rail- 
road," is unconstitutional and void-the said property being exempt 
from any public charge or tax whatsoever by virtue of the several acts 
of the General Assembly hereinbefore set forth. I t  is thereupon ad- 
judged that the defendant be and is hereby enjoined and restrained from 

I 
proceeding to enforce the payment of said tax until the final hearing of 

1 this cause and the further order of the court herein. 
That the tax assessed and levied as aforesaid against the plain- (144) 

tiff upon the Scotland Neck branch is valid. That such branch 
road is not exempt from taxation under the provisions of the charter of 
said plaintiff company. 

That it is thereupon adjudged that the restraining order heretofoi-e 
made in  this cause in respect to the said tax and the collection thereof 
be and the same is dissolved and ~yacated. 

That the motion for an injunction in respect thereto be and the same 
is denied. 

That the plaintiff and defendant each pay one-half of the cost incurred 
by this motion and the proceedings thereunder. 

From so much of the foregoing judgment as refers to the Halifax and 
Weldon Railroad and enjoins the collection of the tax thereon, the 
defendant appealed to the Supreme Court. 

From so much of the said judgment as refers to the Scotland Neck 
branch and refuses the motion for an injunction restraining the collec- 
tion of taxes thereon, the plaintiff appealed to the Supreme Court. 

Thos. N. Hill alzd W .  8. Day for plaintifi. 
R. 0. Burton, E. L. Travis, and W.  E. Daniel for defendant. 
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CLARK, J. The question presented by this appeal is the right of the 
State to tax the branch railroad from Halifax to Einston, which was 
constructed by the plaintiff corporation in 1882, and in  the succeeding 
years. 

I n  R. R. v. Beid, 13 Wall., 264, it was held that the charter of the 
plaintiff, which was granted in  1833, exempted all its property from tax- 
ation. The correctness of that decision and its finality, at least in the 

, aspect in  which it was then presented to the Court, are not called 
(145) in question by this litigation. The defendant, for the purposes 

of this case, concedes that it protects from taxation under State 
authority all the property of the main line of said road and such prop- 
erty as may be necessary for its successful operation; but it contends 
that this branch railroad, extending from Halifax to Kinston, 85 miles, 
is no part of the property necessary for the operation of the plaintiff 
company; that it was not contemplated by the charter of 1833, nor 
within the exemption conferred thereby, nor within the purview of the 
decision of the United States Supreme Court in R. R. v. Reid, supra. 
The Legislature and the Railroad Commissioners being of that opinion, 
the latter, under legislative authority, have assessed said branch railroad 
for taxation. Under proper proceedings the sum assessed on so much 
of said branch railroad as lies within the county of Halifax has been 
placed on the tax list for said county. The plaintiff obtained a restrain- 
ing order against the collection of the tax, which the court below dis- 
solved, and from the latter order the plaintiff appeals to this Court. 

The right of taxation is the highest prerogative of sovereignty. I t s  exer- 
cise is necessary to the very life and existence of the State. I t s  possession 
marks-regardless of the nominal form of government-the real nature 
of the government, whether republican, monarchical, or aristocratic. I t  
is the power of the purse to which the power of the sword is a mere se- 
quence. It seems anomalous, therefore, that such a power should be capa- 
ble of alienation in perpetuity by the Legislature in  a free state, and that 
any portion of i t  could be irrevocably bargained away for any considera- 
tion to a corporation or any one else. More especially i n  a case like the 
present, where the contract is claimed to have been made by a Legisla- 
ture elected for a term of one year, and the alienation of the taxing 

power is asserted to be perpetual, and that for countless ages, 
(146) indeed till the final catastrophe of all things, succeeding genera- 
. tions are to guard and protect at their own expense the property 
of the corporation without receiving from it any of* the contributions 
which all others are called upon to make for the maintenance and sup- 
port of a civil government. A contract of such a nature, if it were 
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possible between private individual's, would be relieved against in any 
court of equity. The grant of a perpetual exemption from taxation has 
indeed been held invalid by courts of the highest respectability. Brew- 
ster v. Hough, 10 N .  H., 138; Xott v. R. R., 30 Pa. St., 9;  Bank v. 
Debolt, 1 Ohio St., 591; Knoup 2). Bank, ibid., 603; Parker v. Redfield, 
10 Conn., 490; and there are others. I n  Nett v. R. R., supra, the 
learned Chief Justice says that a sale "to one class of citizens of an 
exemption from all taxes forever, thus throwing all the public burdens 
upon others for all time to come, is such a plain, palpable, and open 
violation of the rights and liberties of the people, and such a clear case 
of transcending the just limits of legislative power, that the Judiciary 
is bound to pronounce such an act null and void." I n  Brewster v. 
Hough, supra, Parker, C.  J., holds the same views and points out the 
material difference between the right of the Legislature to grant land, 
or corporate powers, or money, and the right to grant away the essen- 
tial attributes of sovereignty. The latter, he adds, cannot be subject- 
matter of a contract. To the same effect are the dissenting opinions of 
Catron, J., Bank v. Enoup, 16 How., 369, and other judges of the 
United States Supreme Court, in that and in other cases; and especially 
the notable dissenting opinions of Chase, C. J., and Miller and Field, 
JJ., in Washington v. Rouse, 8 Wall., 441. I n  that case the three 
judges named (by common consent the ablest men then on that bench) 
say through the distinguished judge who has so lately passed from 
among us, full of years and of honors: "We do not believe that any 
legislative body, sitting under a State Constitution of the usual 
character, has a right to sell, to give, or to bargain away forever (147) 
the taxing power of the State. . . . I f  the Legislature can 
exempt, in perpetuity, one piece of land, it can exempt all land. I t  
can as well exempt persons as corporations." They go on to say that 
rich men and rich corporations, with the appliances they are known to 
use, may obtain perpetual exemption "from taxation and cast the bur- 
den of government and the payment of debts on those who are too poor 
or too honest to buy such immunity'); and they say further, "With as 
full respect for the authority of former decisions as belongs, from 
teaching and habit, to judges trained in the common-law system of 
jurisprudence, we think that there may be questions touching the pow- 
ers of legislative bodies which can never be finally closed by the deci- 
sions of the court, and that the one we have here considered is of this 
character. We are strengthened in this view of the subject by the fact 
that a series of dissents from this doctrine by some of our predecessors 
shows that it has never received the full assent of this Court, and 
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referringdo those dissents for more'elaborate defense of our views, we 
content ourselves with thus renewing the protest against a doctrine which 
we think must be finally abandoned. 

This Court, with equal deference to the same authority, is constrained 
to say, i n  construing the Constitution of this State in force when the 
plaintiff's charter was granted, that i t  did not confer upon the Legisla- 
ture the power to enact any law which was beyond repeal by its suc- 
cessors, nor as agents of the State was the power confided to them to 
alienate the sovereign right of taxation irrevocably by bargain or grant. 
The construction of a State Constitution by its highest court is admitted, 
by T a n e y ,  C. J., in  Ohio v. Bebolt ,  16 How., 431, to be binding on the 
Federal Judiciary, and he places the decision of that case, which sus- 
tains the exemption from taxation, on the ground that the decisions of 

the Supreme Court of Ohio on that subject had been conflicting, 
(148) and choice had to be made between them. But there have been 

no conflicting decisions on this point in this State. I t  may be 
noted that the Dartmouth  College case merely affirmed that a contract 
by a charter was binding on the State, but did not hold that alienation 
of the taxing power was subject to contract. The question, however, is 
not now necessarily before us. This taxation does not concern the 
"main line." and the defendant concedes. as he must. that the Sumeme 
Court of the United States has decided 'that such piants of exeGption - 
from taxation, though perpetual, are valid if made for an equivalent, 
and if the contract of exemption is clear beyond a reasonable doubt. 
The unanimous view of the Court is significantly expressed by Mr. 
Just ice Field in  Delaware T a x  case, 18 Wall.. 206: "If the point were 
not already adjudged, i t  would admit of grave consideration whether 
the Legislature of a State can surrender this power and make its action 
in  this respect binding upon its successors, any more than it can surren- 
der its police power or its right of eminent domain. But the point 
being adjudged, the surrender- when claimed must be shown by clear, 
unambiguous language which will admit of no reasonable construction 
consistent with the reservation of the power. I f  a doubt arise as to the 
intent of the Legislature, that doubt must be resolved in favor of the 
State." The same high court has delivered repeated utterances of the 
same purport. 

"The exercise of the taxing power is ~ i t a l  to the functions of govern- 
ment. Except where specially restrained, the States possesses i t  to the 
fullest extent. P r i m a  facie it extends to all property, corporeal and 
incorporeal, and to every business by which livelihood or profit is 
sought to be made within their jurisdiction. When exemption is 
claimed, it must be shown indubitably to exist. At the outset every 
presumption is against it. A well-founded doubt is fatal to the claim. 
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I t  is only when the terms of the concession are too explicit to (149) 
admit fairly of any other construction that the proposition can 
be supported." Farrington v. Tennessee, 95 U. S., 779. 

"Neither the right of taxation nor any other power of sovereignty 
which the communities ha1-e an interest in preserving undiminished 
will be held by the Court to be surrendered, unless the intention to sur- 
render is manifested by words too plain to be mistaken." Ins. Co. v. 
Debolt, 16 How., 416. 

Exemptions from taxation are regarded as in derogation of sovereign 
authority and of common right, and therefore not to be extended beyond 
the exact and express requirements of the language used, construed 
strictissmi juris. R. R. v. Thomas, 132 U. S., 185. 

I n  the leading case of Bank v. Billings, 4 Peters, 514, Chief Justice 
Marshall says: "That the taxing power is of vital importance, that it 
is essential to the existence of government. are truths which it cannot 

u 

be necessary to reaffirm. As the whole community is interested in 
retaining it undiminished, that community has a right to insist that its 
abandonment ought not to be presumed in a case in which the deliberate 
purpose of the s ta te  to abandon it does not appear. We must look 
for the exemption in the language of the instrument, and if we do not 
find it there, it would be going very far to insert it by construction." 

I n  R. R. v. Dennis, 116 U. S., 668, Jlr.  Justice Gray says: "The 
rule has been strictly upheld and constantly reaffirmed in every variety 
of expression. I t  has been said that neither the right of taxation nor 
any other power of sovereignty will be held by this Court to have been 
surrendered, unless such surrender is expressed in terms too plain to be 
mistaken; that exemption from taxation should never be assumed, 
unless the language used is too clear to admit of doubt; that nothing 
can be taken against the State by presumption or inference; the sur- 
render, when claimed, must be shown by clear, unambiguous language 
which will admit of no reasonable construction consistent with 
the reservation of the power; if a doubt arise as to the intent of (150) 
the Legislature, that doubt must be solved in favor of the State; 
that a State cannot, by ambiguous language, be deprived of this highest 
attribute of sovereignty; that any contract of exemption is to be rigidly 
scrutinized and never permitted to extend, either in  scope or duration, 
beyond what the terms of the concession clearly require; and that such 
exemptions are regarded as in derogation of common right, and there- 

'fore not to be extended beyond the exact and express requirements of the 
grants, construed strictissimi juris." 

Ili the Delaware Railroad T a x  Case, 18 Wall., 206, Mr. Justice Pield 
said: "Before any such exemption or limitation can be admitted, the 
intent of the Legislature to confer the immunity or prescribe the limita- 



I N  T H E  SUPREME COURT. 1110 

tion must be clear bfyond a reasonable doubt. A11 public grants are . 
strictly construed; nothing can be taken against the State by presump- 
tion or inference. The established rule of construction in such cases is 
that rights, privileges, and immunities not expressly granted are re- 
served. There is no safety to the public interest in  any other rule; and 
with special force does the principle upon which the rule rests apply 
when the right, privilege, or immunity claimed calls for any abridgment 
of the powers of sovereignty, or any restraint upon their exercise. The 
power of taxation is an attribute of sovereignty, and is essential to every 
independent government. As this Court has said, the whole com- 
munity is interested in  retaining it undiminished, and has a right to 
insist that its abandonment ought not to be presumed in a case in  which 
the deliberate purpose of the State to abandon it does not appear. 
Bank v. Billings, 4 Pet., 561." 

The plaintiff claims that its exemption is not only unlimited as to 
duration, but as to subject-matter, and that by its charter it has the 
right to build anywhere, at any time, branch roads whenever i t  shall 

be its pleasure so to do, and that such branch roads, wherever ' 

(151) constricted within the limits of this State, shall be forever 
exempted from payment of State, county, or city, or any other 

tax, and that such exemption extends to all rolling stock, shops, build- 
ings, and other property which it shall use in  connection with such 
branch railroads, whenever or wherever constructed, or to be hereafter 
constructed. I t s  claim is that the grant made by the State in  the act of 
1833 is unlimited as to time, and only limited as to extent by the area 
of the State, both as regards exemption from taxation and i n  the grant 
of the right of eminent domain. Already the branch roads built and 
operated are near 250 miles, while the main line as chartered from 
Wilmington to a "point on Roanoke River'' is only 154 miles, and other 
branch extensions are in  progress or in  contemplation. 

At present over 400 miles of railway and the property used therewith, 
worth probably ten or twelve millions, are claimed to be exempt, and 
this is small in comparison with what may come. Indeed, the plaintiff 
contends that i t  has the right, should i t  see fit, to parallel every tax- 
paying railroad in the State, now or hereafter to be built, with its 
nontaxable branches. This is far  removed from the 100 miles of railway 
from Wilmington to Raleigh and its modest capital of $800,000 as con- 
templated in the charter. A claim so vast and comprehensive chal-' 
lenges attention and compels scrutiny. 

We do not think that the claim thus put forward is plain "beyond 
a reasonable doubt," nor upon any fair, reasonable construction of the I 

terms of its charter. 
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The charter, as originally granted, was for the construction of a rail- 
road from Wilmington to Raleigh, a distance somewhat over 100 miles, 
with a capital stock of $800,000. An act passed in  1835 authorized a 
change of terminus to "some point on the Roanoke River," and an in- 
crease of the capital stock to $1,500,000, and the road was accord- 
ingly built to Halifax, 154 miles, and thence by acquisition (152) 
of the Halifax and Weldon Railroad it was extended to Weldon, 
a distance of 162 miles from Wilmington. I t  also authorized the com- 
pany, as a part of its business, to own and operate steamboat lines and 
other vessels to Charleston "or elsewhere,' and makes other important 
changes. This amendatory act contains no exemption from taxation. 
The question whether the radical change in the location, direction, and 
length of the proposed railroad was not, in  effect, a new charter, and 
its acceptance a release from the exemption from taxation contained in 
the "original charter" (as i t  is termed in the amendatory act), is a 
question which was not presented in R. R. v. Reid, quoted above, and it 
is not necessary that me now consider it. Indeed, me think that a differ- 
ent inference might be drawn from it than that in R. R. v. Commis- 
sioners, 88 N. C., 519, but the learned judge who wrote that opinion 
based i t  on the ground that when R. R. v. Reid, 13 Wall., 264, was 
decided, "it was not suggested" that this radical alteration did not revoke 
the exemption. I t  might seem, perhaps, more just to say that the point, 
not having been presented, was "res non judicata." That case (R. R. 
v. Reid) was decided in  this Court, Yearson, C. J., delivering the opin- 
ion, on the ground that the exemption was not broad enough to cover 
the franchise, and the reversal in  the United States Supreme Court was 
directed to that view of the case alone, this other not having been raised. 

I t  is very certain that, by many adjudications, so radical a change of 
route would have released subscriptions made to the original company, 
and it would hardly seem reasonable that the Legislature meant to con- 
fer upon the corporation the right to a perpetual exemption from taxa- 
tion of any number of lines by sea as well as by land, or to sanction an 
exemption for the large addition to the capital stock and to the 
length of the road without an express exemption from taxation (153) 
of such addition. ScovilZ v. Thayer, 105 U. S., 148; Morawitz, 
sees. 434, 447, 452. And if there was, in effect (by the act of 1835), a 
new corporation, the exemption from taxation ceased, since it is not 
expressly conferred. iVorgan v. Louisiana, 93 U. S., 217; R. R. v. 
Miller, 114 U. S., 176. 

We do not, however, deem it essential to discuss this further, as the 
question before us may be determined upon the words of the original 
charter. I n  that act (1833) the first twenty sections are taken u p  with 
provisions for the main line from Wilmington to Raleigh. The 21st 
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section gives authority to open books of subscription to construct branch 
roads, such subscription not to exceed $200,000, and to be applied ex- 
clusively to the construction of such branch roads. 

Sections 22 and 23 are as follows: 
"22. Be it further enacted, that all the powers, rights and privileges 

conferred by the preceding sections upon the said company, in respect 
to the main road and the land through which it may pass, are hereby 
declared to extend in every respect to the said company and the presi- 
dent and directors thereof in the laying out, in  the construction, and 
in  the use and preservation of said lateral or branch roads. 

"23. Be it further enacted, that it shall and may be lawful for the 
said company to construct a branch to the main road as aforesaid, 
under the restrictions aforesaid, as soon as the main road has reached 
the point at  which the branch road is intended to be joined with the 
main road; but they shall not, under any pretense mhate~~er,  apply the 
funds of the company to the construction of a lateral or branch road 
until the main road is completed, except they be subscriptions specifi- 
cally made for the branch or lateral road." 

The remainder of the charter, in effect, applies to the main line. 
Sections 21, 22, and 23, which have reference to the branch roads, 

seemingly having been interpolated, by way of amendment prob- 
(154) ably, into the charter as originally drafted. 

We do not think section 22 extends to the branch roads the 
exemption from taxation which is conferred upon the main line from 
Wilmington to Raleigh, which is granted by section 19, for several 
reasons : 

1. The object of the bounty of the Legislature was to secure the build- 
ing of a railroad from the capital of the State at Raleigh to its princi- 
pal seaport a t  Wilmington. To secure that, the exemption conferred bx 
section 19 is, SO far as the language goes, clear and unrestricted; but 
the language in reference to the exemption of the branch roads is not 
unrestricted. Had  it said "the powers, privileges and rights" con- 
ferred on the company "in respect to the main road and the lands 
through which it may pass" were extended to the branch roads, and 
stopped there, i t  wouidstill be a question whether more was intended 
to be granted than the right to the exercise of the privilege of eminent 
domain; but the meaning is placed beyond doubt by the superadded 
words, "in the laying out, in  the construction, and in the use and pres- I 

ervation of said lateral or branch road." These are words of limita- I 

tion. They restrict the extension of the privileges of the main line to 
those specified purposes, and none of them by any construction can 
embrace and cover an exemption from taxation. 
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But, indeed, the point is a thrice adjudicated one. I n  R. R. v. 
Comrs., 103 U. S., 1, the plaintiff company had conferred on it "all 
the powers and privileges necessary for its construction and repair," 
as were conferred by certain sections (named) of the charter of the 
B. and 0. Railroad Company. One of the sections named conferred 
upon the B. and 0. Railroad Company exemption from taxation. The 
Court holds that this exemption was "undoubtedly a privilege, but not 
necessary either to the construction, repair, or operation of a railroad," 
and hence the plaintiff company could not claim exemption from taxa- 
tion. Where a railroad company x7as by its charter invested 
"for the purpose of making and using said road with all the (155) 
powers, rights and privileges, and subject to all the disabilities 
and restrictions" of another company which was perpetually exempt 
from taxation, it was held that a grant of immunity from taxation did 
not pass. R. R. v.  Gaines, 97 U. S., 697. And to the same purport is 
Morgan v .  Louisiana, 93 U. S., 217. So, in  the present case, the privi- 
leges and rights of the main line are extended to the branch roads "in 
the laying out, in  the construction, and in the use and preservation" of 
said lateral lines. These words do not embrace exemption from taxa- 
tion. The provisions in  regard to the branch roads are to be found in  
sections 21, 22, 23, and any references in other portions of the act 
(which is taken up with provisions as to the road proper) to exemption 
from taxation apply to the main road, and cannot control the manifest 
limitation as to the branch roads contained in this section. 

2. I t  may be noted in passing that the branch roads, exceeding now 
by much the main line in length (being near 250 miles as against 154 
in the line from Wilmington to Halifax), far exceed the $200,000 of 
branch roads contemplated by the act of 1833; and they do not appear 
to have been constructed, as there provided, by opening books of sub- 
scription specially for such branch roads. I f  this had been done, it is 
manifest that the 250 miles of branch roads were not constructed by 
n~eans of the $200,000 subscription authorized for that purpose. Had 
the State intended to exempt the branch-roads, it is apparent, from the 
limitation in  section 21 of the capital stock for the purpose to $200,000, 
that it was not intended to authorize an unlimited humber of miles of 
branch roads, and the consequent exemption of an unlimited quantity of 
capital from bearing its due share of maintaining the burdens of civil 
government. 

3. An act passed i n  1867 authorized the plaintiff to open books 
for subscriptions to build branch roads to the amount of $25,000 (156) 
per mile. 

This might be deemed an extension of the right to build branch 
lines, but this act contains no exemption from taxation of the branch 

11 1 



I N  T H E  SUPREME COURT. [ n o  

lines or of the additional capital thereby authorized, and they would 
not be exempted if built thereunder. R. R. v. Wright,  116 U. S., 231; . 
R. R. v. Gufey ,  120 U. S., 569. The plaintiff does not contend that its 
branch lines have been constructed under the authority of that act. 

4. The act of 1833, section 33, provides: Y f  the company shall not 
have completed the main road from Wilmington to Raleigh in  twelve 
years thereafter, then the company shall forfeit so much of the rights 
and privileges hereby created as confer upon the said company the 
power of extending the said road above the point at which it shall be 
then constructed; but they shall not forfeit their property and privi- 
leges in  any manner as to so much of the road as they have completed." 
None of the branch roads were either begun or finished within said 
twelve years. One of 16 miles in  length was built in 1860, and the 
other since the adoption of the Constitution of 1868, which forbids 
the grant of exemption from taxation by requiring that taxation shall 
be uniform and ad valorem. I f  the branches were an integral part 
of the main line, their construction was not authorized after the lapse 
of twelve years. I f  they do not fall under that limitation, it is ques- 
tionable whether the right to build them was not lost under the gen- 
eral act by "nonuser" for two years after the completion of the main 
line. Laws 1836, ch. 10;  The Code, 688, 694. The branch roads of 
the plaintiff are not exempt from taxation, but i t  is not clear that 
their construction has been under warrant of law. I f  it be conceded 
that the construction of branch roads was authorized after such lapse 
of time, they could, i n  contemplation of the charter, be only such as are 

short feeders to the main line. The branch road from Halifax 
(157) to Einston, whose taxation is here immediately in  controversy, is 

85 miles in  length, nearly parallel to the main line and connect- 
ing with five other railroads, and is certainly not such a branch; nor 
is the Wilson branch, some 150 miles in length, about as long as the 
main line (with 125 miles in  this State), and which is to be used here- 
after practically as the main line of the plaintiff's traffic. The fail- 
ure of the State to collect taxes cannot be taken as an  abandonment of 
its right. No such presumption exists against the sovereign. R. R. 
v. Dennis, 116 U. S., 665. 

The decision in  R. R. v. Reid, supra, is not, as claimed, an estoppel 
in  this case, because i t  could only be such as to the matter there in  con- 
troversy, to wit, the taxes levied for that year (1869), the collection of 
which is enjoined; and, besides, the action is not between the same 

. parties. The decision named has not the force of a precedent, because 
the scope of that decision did not embrace the branch roads, all of 
which, except one short line, have been built since, and that one branch 
was not in the county the tax of which was enjoined. I t  is also not a 
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precedent even as to the main line, upon any material point which was 
not then raised or passed upon by the court. 

The act of 1833 must be limited by the Constitution of the State then 
in force, which contained a provision forbidding "monopolies and per- 
petuities." The construction placed by State courts upon the Consti- 
tution and laws of a State are held binding by the Federal courts. 
Whether this provision has reference 'solely to the prohibition of restric- 
tions upon alienation, or whether viewed in the light of the history of 
its adoption and judged by the context, it is meant, as has been sug- 
gested, to prohibit the grant by the Legislature of perpetual and exclu- 
sive privileges, is a matter which is not now before us, and 
which cannot be brought before us in this collateral manner. (158) 
I t  can be raised only by a direct proceeding by the Attorney- 
General, if so advised, in the nature of a quo warranto to test the valid- 
ity of the charter on that ground. We forbear any expression of 
opinion, as the matter is not before us. 

Affirmed. 
DEFENDANT'S APPEAL 

CLABK, J. The original charter of the plaintiff company was granted 
in 1833, under the name of The Wilmington and Raleigh Railroad 

' Company, for the purpose of building a railroad from Wilmington to 
Raleigh. This act also authorized the construction of branch roads. 
By an amendatory act in 1835 the company was authorized to con- 
struct from Wilmington either to Raleigh or "to some point at or near 
the Roanoke River." This election was not then made, but at some 
subsequeqt period (it does not from the pleadings appear when) it 
was exercised by building to Halifax in lieu of to Raleigh. By the act 
of 1833 a branch road could only be built after the main line reached 
the point of junction; but by section 3 of the act of 1835 it is provided 
that the company may construct branch roads, under the rules and regu- 
lations set out in the act of 1833, "either before or after they have 
completed the main railroad aforesaid." I n  1833 the Halifax and 
Weldon Railroad was chartered. I t s  charter contained no exemption 
from taxation. This road was completed its whole distance from 
Halifax to Weldon, a distance of 8 miles, but, having no rolling stock 
of its own, permitted the Portsmouth Railroad Company to run its cars 
in 1836 over its roadbed and track. I n  January, 1837, the Legislature 
passed an act authorizing the Halifax and Weldon Railroad Company 
to subscribe their stock to the Wilmington and Raleigh Railroad Com- 
pany, and by an agreement between the two companies, executed 
14 February, 1837, this was done, it being stipulated therein (159) 
that "the union of the two roads" should be made at the town 
of Halifax or as near thereto as practicable. By the act of 1837, 
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authorizing the consolidation, it is provided: "Upon the subscription of 
the stock held by the stockholders in the Halifax and Weldon Railroad 
Company, in  the books of the Wilmington and Raleigh Railroad Com- 
pany, all the property, real and personal, owned and held by the Hali- 
fax and Weldon Railroad Company, shall vest in and be owned and 
possessed by the Wilmington and Raleigh Railroad Company afore- 
said, and be owned and held and possessed by the said company in the 
same manner that all the other property, real and personal, which has 
been acquired by the said company is owned, held and possessed, and 
the road which may have been built or partly built by the Halifax 
and Weldon Railroad Company shall thenceforth be deemed to all 
intents, as well criminal as civil, a part of the Wilmington and Raleigh 
Railroad." Whether the proper construction and the effect of the 
provision that the property of the Halifax and Weldon Railroad shall 
be owned, held and possessed "in the same manner" that all the other 
property of the Wilmington and Raleigh Railroad Company is owned, 
held and possessed confers on the former an irre~ocable exemption from 
taxation is the question presented by this appeal. 

By the charter of the Wilmington and Raleigh Railroad Company its 
main line between Wilmington and Raleigh was exempt "forever from 
all taxation." The power of taxation being an element pertaining to . 
souereignty, the power of any legislature to alienate it, so as to bind 
forever all future legislatures, and thus perhaps cripple or embarrass 
unborn generations, has been much doubted; but it has been decided 
by the Supreme Court of the United States that it may be done if 
clearly expressed, and if granted in return for an equivalent received 

by the State. The Legislature subsequently, as stated, author- 
(160) ized a change of terminus from Raleigh to '(some point on Roa- 

noke River," which by the election of the company was the town 
of Halifax; to which point it was built and there made the union of 
the two roads when it absorbed the Halifax and Weldon Railroad. The ' 
Wilmington and Raleigh Railroad Company, in their agreement with 
the Halifax and Weldon Railroad Company, agree upon '(the union of 
the two roads" at Halifax. The latter was "a point on the Roanoke 
River," and thence the Halifax and Weldon Railroad ran up the river 
and parallel with it to Weldon. By virtue of the election made to 
change its terminus from Raleigh to Halifax, the plaintiff claims that 
the road from Wilmington to Halifax (instead of from Wilmington to 
Raleigh) became exempt from taxation. By the charter of 1833, while 
the main road between the two termini, Wilmington and Raleigh (after- 
wards Wilmington and Halifax), was exempted from taxation, the 
branch roads authorized by said acts were not exempted from taxation, 
as we have held in the plaintiff's appeal in  this case. We think that 
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the question whether the act authorizing the Wilmington and Raleigh 
Railroad Company to acquire the Halifax and Weldon Railroad Com- 
pany exempted the property thus acquired from taxation must be 
answered in the negat i~e,  for sereral reasons : 

1. Though the earnest contentioil that the right of taxation being an 
inherent right in the sorereign people, -and that no temporary agency, 
such as a legislature, elected for a term d one year, could alienate i t  or 
any part of it in perpetuity, and that their mandate only gives power 
to levy a tax or exempt from taxation during their term of office and 
until another legislature shall act, has not been sustained by the United 
States Supreme Court, still it holds that the alienation of so important 
a right will only be ralid "when the grant is clear beyond reasonable 
doubt." Mr.  Justice Field in Delaware R. R. Tax  Case, 18 Wall., 
206. And unless the grant is shown ('by char  and unambigu- 
ous language, which will admit of no reasonable construction (161) 
consistent with the reservation of the power (of taxation), the 
exemption claimed must be denied." Mr. Justice Gray in R. R. v. 
Dennis, 116 U. S., 668. 

2. I f  the act of 1837, authorizing the acquisition of the Halifax and 
Weldon Railroad Company's property, had the effect to create a new 
company, whose line became thereupon extended from Wilmington to 
Weldon, thereby securing the operation of a continuous road between 
those points, the new charter thus granted and all claims to exemption 
thereunder have long since expired. Such charter, if it be one, was 
granted 10 January, 1837, and was subject to the provisions of the 
general act, ratified 10 December, 1836, which provided that "No 
body corporate hereafter to be established in this State shall exist for 
a longer term than thirty years unless otherwise provided in the act cre- 
ating the same." Laws 1836, ch. 10. Bailroad v. Maine, 96 U. S., 499. 
I f ,  however, this was not a new charter, it was not a contract, for the 
State received no equivalent or consideration therefor, nor any promise 
or obligation. It did not secure the building of a new railroad, for 
the building of the railroad from Wilmington to Halifax had already 
been contracted for by act of 1835, and the railroad from Halifax to 
Weldon had already been built and completed, and was being operated 
by the Portsmouth Railroad Company. The right granted the Hali- 
f ax  and Weldon Railroad Company to subscribe their stock to the Wil- 
rnington and Raleigh Railroad Company was therefore a mere privi- 
lege, a benefit sought for by them and granted by the State as a mere 
gratuity, and if the language used is broad enough to cover the property 
so transferred, with the exemption from taxation claimed under prior 
acts by the Wilmington and Raleigh Railroad Company, still, being 
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a mere privilege or gratuity, the State possessed the right to withdraw 
it and to tax the transferred property, as it has since authorized 

(162) to be done by several acts of the Legislature. The Code, sec. 
3677; Laws 1891, ch. 323, sec. 6. This has often been held. I n  

Tucker v. Fergusom, 22 Wall., 527, it is held that "An act of the Legis- 
lature exempting property of a railroad from taxation is not a contract 
to exempt it, unless there is a $onsideration for the act. An agreement 
where there is no consideration is a nude pact. The promise of a 
gratuity spontaneously made may be kept, changed, or recalled at 
pleasure; and this law applies to the agreements of states made without 
consideration, as well as to those of persons." To same effect are 
Rector v. Howard, 24 How., 300; R. R. v. NcGuire, 20 Wall., 36; 
R. R. v. Supervisors, 93 U .  S., 595; Welch v. Cook, 97 U. S., 541; Mor- 
riwitz Pr. Corp., secs. 1053 and 1054. I n  R. R. v. Philadelphia, 101 
U. S., 528, Mr. Justice Clifford says: "Exemptions of this kind, how- 
ever, are to be strictly construed, the rule being that the right of taxa- 
tion exists unless the exemption is expressed in clear and unambiguous 
terms, and that in order that it may be effectual, it must appear that 
the contract was made in consequence of some beneficial equivalent 
received by the State, it being conceded that if the exemption was 
granted only as a privilege, it may be recalled at the pleasure of the 
Legislature." Cooley Const. Lim. (4 ed.), 342; Cooley Taxation, 146. 

The Halifax and Weldon Railroad was already constructed and was 
being operated by the Portsmouth Railroad Company. If ,  therefore, 
the act authorizing.its transfer to the Wilmington and Raleigh Rail- 
road Company can be construed as conferring upon it an exemption 
from taxation, a quality which did not before attach to the trans- 
ferred property, such grant of exemption was a mere privilege, not a 
contract with the State, and therefore revocable. This case differs from 
Humphrey v. Pegues, 16 Wall., 244, for, there, no inducement had been 

sufficient to procure the road to be built till the exemption was 
(163) granted, and on the faith of that grant it was built. 

3. The authority given the Wilmington and Raleigh Railroad 
Company to acquire this additional property would not per se exempt 
it from taxation, since the necessity for the passage of such act shows 
it was not such property as it was authorized to acquire under, nor for 
the purpose of, its original charter, for which it was granted, i. e., for 
constructing a railroad from Wilmington to Raleigh. The words in 
this act, that upon the acquisition by the Wilmington and Raleigh 
Railroad Company of the Halifax and Weldon, the road built by it 
from Halifax to Weldon "shall thenceforth be deemed to all intents, as 
well criminal as civil, a part of the Wilmington and Raleigh Railroad 
Company," mean simpl$ that the railroad-from ~ a l i f a x - t o  Weldon 
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became fully and completely the property of the Wilmington and Ra- 
leigh Railroad Company. But that did not confer exemption from 
taxation, for the said company would own fully and completely its 
branch roads, which were not exempt. The exemption must depend 
upon the other words of the act, the language of which is that the prop- 
erty acquired from the Halifax and Weldon Railroad Company must be 
held ('in the same manner" as the other p'roperty of the company. This 
does not necessarily, beyond a reasonable doubt, mean that it is clothed 
with the same immunity from taxation. Exemption from taxation is 
an immunity, not a part of the habendum. "In the same manner" 
doubtless referred to section 14 of the charter of the Wilmington and 
Raleigh Railroad Company, which specified that the property should 
be held in  fee simple, and to the other provisions specifying the uses 
which the company should make of its prbperty. R. R. v. Georgia, 92 
U. S., 665. 

4. I f  it were true, however, that "in same manner" refers to privi- 
leges and immunities granted to the company, as well as to the manner 
of holding its property, still, as certain of its property was exempt 
from taxation, and certain other of its property was not exempt (as 
we have held), to which class of its property does "in same man- 
ner" refer? By the settled rules of construction above quoted, 
the newly absorbed railroad must be assimilated to the property (164) 
not exempt. 

5. I t  will be noted that the act of 1837 does not authorize the Hali- 
fax and Weldon road to be made a part of the "main line" of the Wil- 
mington and Raleigh road; it became the property of and a part of 
the Wilmington and Raleigh road; but so it would if it was acquired 
as a branch or connecting road. There is nothing in the act incon- 
sistent with its being a part of a branch line, which, the year before, 
by the act of 1835, the Wilmington and Raleigh road had been author- 
ized to construct "before constructing the main line." Indeed, the 
retention in this act of 1837 of the title "the Wilmington and Raleigh" 
company would indicate as much. h branch from some point on the 
Wilmington and Raleigh road (as chartered) to Halifax, and then 
extended by this purchase to Weldon (so as to connect by such branch 
with other roads), would not be as long a branch road as some other 
branch roads which this company has constructed and is now operating; 
nor would the fact that the company, some years later (after having 
elected to change its terminus to Halifax), did construct its road to 
Halifax, and used the Halifax and Weldon road to connect with other 
roads northward, make i t  i n  law a part of its "main line," so as to 
exempt i t  from taxation. We know, as a current fact, that the same 
company, having built a branch road from Wilson through Fayette- 
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ville southward, has made arrangement? by which that branch road, in  
point of fact, will henceforth be the "main line"; but in law and in  
purview of its charter the "main line," so far  as exemption from taxa- 
tion is concerned, is restricted to the road between its termini as author- 
ized by its charter-Wiln~ington and Halifax. The action of the corpo- 

ration in using and operating the road from Halifax to Weldon, 
(165) and from Wilson to Fayetteville, as integral parts of its through 

line, was justified by the march of events; but that does not make 
these additional roads part of its "main line" from Wilmington to Hali- 
fax so as to exempt them from taxation. 

That twenty years after the act authorizing the acquisition of the 
Halifax and Weldon road the name of the Wilmington and Raleigh 
Railroad Company was changed to the Wilmington and Weldon Rail- 
road Company has no bearirig on this question, though it has no doubt 
led to the misconception concerning it. That act (Pr .  Laws 1854-55, 
ch. 235) has no clause of exemption. ' I t  may have made the road from 
Halifax to Weldon a part of the main line from Wilmington to Weldon, 
but it did not make it a part of the main line of the Wilmington and 
Raleigh road, which extended from Wilmington to Halifax, and which 
only mas exempted from taxation. The consolidation of a railroad 
whose property is exempt from taxation with one whose property 
is not so exempt does not extend the exemption to the elltire consoli- 
dated property in the absence of a clear and unmistakable provision 
in  the act to that effect. Delazuare Tax Case, 18 Wall., 206; Tornlin- 
son v. Branch, 15 Wall., 406; R. R. v. Georgia, 92 U. S., 665. 

The exemption here claimed is the perpetual exemption from all taxes, 
State, county, and municipal, of the railroad from Halifax to Weldon 
by virtue of an exemption from taxation of the road from Wilmington 
to Raleigh, and of the subsequent act authorizing the consolidation 
with it of the road from Halifay to Weldon, which latter had already 
been built and completed without any exemption from taxation in its 
charter. The act of consolidation makes no reference, as we hold, to 
the exemption being extended to the absorbed road, and had it done so 
it would have been a mere pririlege, having been granted without any 
consideration or benefit received by the State in  exchange. While the 

act does provide that the newly acquired property shall be to all 
(166) intents the property of the Wilmington and Raleigh Railroad 

Company, it does not make it a part of the main line, and there 
is nothing which sho~vs that it was not to be used as a branch road, 
or a connecting road; and, indeed, the latter seems to have been the 
purpose, as the name of the Wilmington and Raleigh Railroad Company 
mas still retained. I f  to be used as a branch or connecting road, the 
property clearly mas not intended to be exempt. I t  could hardly have 
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been intended to make a railroad from Halifax to Wddon a part of a 
main line, either from Wilmington to Raleigh, or from Wilmington to 
Halifax, which were the authorized termini. I n  the absence of a clear, 
unambiguous intent to extend the exemption from taxation to the rail- 
road from Halifax to Weldon, and of any consideration or benefit 
derived by the State, if it was so intended, the enormous and unusual 
grant of a perpetual exemption from all civil dues for the maintenance 
of governmen*, while claiming the benefit of the protection it extends, 

' 

cannot be upheld by any surmise or inference as to the probable inten- 
tion of the Legislature when i t  conferred upon the plaintiff company 
the privilege of acquiring the Halifax and Weldon road. 

For  these reasons we think that the judgment of the court belov, 
so far  as it holds that the line from Halifax to Weldon and the prop- 
erty used therewith are forever exempt from taxation, should be 
reversed. 

The pro rata part of the rolling stock, commensurate with such 
part of the road proportioned to the length of the whole line operated 
by the plaintiff, is also liable to taxation. 

As already stated in the plaintiff's appeal, the decision in R. R. v. 
Reid, supra, is not, as claimed, an estoppel in this case, because it could 
only be such as to the matter there in controversy, to wit, the taxes 
levied for that year (1869), the collection of which is enjoined; a id ,  
besides, the action is not between the same parties. The decision named 
has not the force of a precedent, because the scope of that decision 
did not purport to embrace the question of law which is now pre- 
sented, but which was not then raised or passed upon by the 
court. 

Error. (167) 

MERRIMON, C. J., dissenting: Without here stating at length the rea- 
son for it, I am of opinion that the State cannot by contract or otherwise 
irrevocably part, in whole or in part, with one of its essential attributes, 
as, for example, the power of taxation. I am therefore of opinion that 
the Legislature had not power to exempt perpetually and irrevocably 
the plaintiff's property from taxation, as it undertook to do; but the 
Supreme Court of the United States expressly decided otherwise in 
R. R. v. Reid, 13 Wall., 264. That court had jurisdiction and author- 
ity to make such decision. That decision is authoritative and as well 
conclusive, unless the Court shall hereafter deem it necessary to over- 
rule it and other like cases. 

I t  is contended, however, that the case just cited does not embrace 
the "branch roads'' of the plaintiff and the property appurtenant to 
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and connected therewith. I t  seems to me clear that this view is 
founded in  misapprehension. I t  does not appear from what the Court 
said or decided. I t  said pertinently, "There is no difficulty whatever 
i n  this case. The General Assembly of Korth Carolina told the Wil- 
mington and Weldon Railroad Company, in language which no one 
can misunderstand, that if they would complete the work of internal 
improvements for which they were incorporated, their property and 
the shares of their stockholders should be forever exempt from tax- 
ation." 

The statute expressly allows the plaintiff to construct "branch roads." 
The capital stock taken to build them is made part of the capital stock 
of the company, and the owners of such stock are made stockholders of 

the plaintiff, and the branch roads constitute part and parcel 
(168) of its property. There is no provision of the plaintiff's charter 

that in terms, or by reasonable implication, excepts the "branch 
roads" from the clause that exempts its property from taxation. 
That clause is general, and provides and declares that "All the prop- 
erty purchased by the said president and directors, and that which 
may be given to the company, and the works constructed under the 
authority of this act, and all profits accruing on the said works and the 
said property shall be vested in the respective shareholders of the 
company and their successors and assigns forever, in proportion to 
their respective shares; and the shares shall be deemed personal prop- 
erty; and the property of said company and the shares therein shall 
be exempt from any public charge or tax whatsoever." The terms 
and phraseology thus employed are plain, broad, and sweeping, and the 
purpose is as broad as the language. They vest all the property, in- 
cluding "the works constructed under the authority of this act," in 
the shareholders of the plaintiff, and exempt the same from taxation. 
I t  is impossible for me to misunderstand the meaning and compass 
of a provision which, in my judgment, is so strong and plain. And 
the purpose is obvious-it was to encourage the building of the rail- 
road and "branch roads" thereof reaching out short distances from 
the main road at a time when the building of railroads was in  its in- 
fancy, and it was difficult to induce capitalists to invest their money 
in  such enterprises. 

I abstain from a general discussion of the subject, and regret that 
I am constrained to dissent from the judgment of the Court. 

Cited: S. c., post, 437; Chemical Co. o. Rd. of Agriculture, 11 N. C., 
137; S. v. Womble, 112 N.  C., 872; United Brethrefi v. Cornrs., 115 
N. C., 574, 579; Comrs. v. Webb, 160 N. C., 596; Cox v. R. R., 166 
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RAY v. COMMISSIONERS. 

N. C., 389; Jackso~n v. Commission, 130 N.  C., 425; 8. v. Cantwell,  
142 N. C., 609, 615, 618; Pul len  v. Corporation Commission, 152 
N. C., 574, 579; Comrs. v. W e b b ,  160 N. C., 596; Cox v. R. R., 166 
N. C., 655; Wagstaff v. H i g h w a y  Commission, 177 N.  C., 360; B r o w n  
v. Jackson, 179 N. C., 371. 

NOTE: This case was affirmed on Writ of Error, R. R. v. Alsbrook, 146 
U. S., 279. 
i 

-- 

MARY RAY v. THE COMMISSIONERS OF DURHAM 
(1691 

COUNTY ET AL. 

Bee&-Correction and Reformation-Purchaser for Value-Trust. 

I. In 1867 P. executed a deed of which the operative words were "I do 
hereby give and grant to L. P, one lot of land . . . to contain two 
acres of .land, reserving to myself possession during life": Held, in 
the absence of evidence that words of inheritance were omitted by mis- 
take, to convey only a life estate; and there being nothing apparent 
in the contents of the instrument inconsistent with an intention to con- 
vey a life estate, a court of equity would not decree a correction for 
the purpose of conveying the fee. 

2. The fact that the executor of the life tenant purchased the land from the 
representative of the vendor could not constitute him a trustee for 
the heirs or devisees of the vendee. 

3. A purchaser for value and without notice will be protected against a latent 
equity to have a deed reformed. 

ACTION removed from Durham and tried at August Term, 1891, 
of ORANGE, before W i n s t o n ,  J .  

The plaintiff alleged that in 1873 one Lewis Pratt  died leaving a 
last will and testament, in  which it was provided as follows: "It is my 
wish and desire that my wife, Elizabeth Pratt ,  shall occupy the house 
she now has during her natural life. I t  is my wish and desire that my 
son Lewis Jenkins shall have the lot on which I now live at the death 
of my wife, the said Lewis Jenkins paying my daughter Mary Little 
(Mary Ray, the plaintiff) one-third of the cash valuation of the same or 
said lot." The said Lewis Jenkins was appointed executor of said will 
and duly qualified as such. The object of this action is to subject the 
said lot to a charge to the extent of one-third of its value, as provided 
in the will. The defendant denies that the plaintiff has any interest 
in said property, pleads an estoppel by former action, and adverse 
possession under color of title for over seven years. I t  appears that 
Lewis Prat t  was a slave of W. N. Pratt, who, in recognition of 
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(170) his faithful services (as is indicated by his will of 1855 by 
which he provided that said Lewis should be free), did on 3 May, 

1867, execute to him a deed conveying the said lot, which deed is as fol- 
lows: ('Know all men by these presents, that I, William N. Pratt ,  for 
and in consideration of the faithful services rendered me while a slave 
by Lewis Prat t  (now a freedman), I do hereby give and grant unto said 
Lewis Prat t  (freedman), one lot of land embracing the shop he now 
occupies and the house in  which he resides, and to contain two acre& 
of land, reserving to myself possession during my life. I n  witness 
whereof, I hereunto set my hand and affix my seal, this 3 May, 1867. 
W. N. Pratt." 

I t  also appears that in 1873 John Burroughs as executor'of W. K.  
Pratt ,  under the authority of his will, sold the said lot at public auction, 
when Thomas Webb became the purchaser, to whom a deed in fee was 
executed, said executor giving notice that he made no guarantee of title, 
and only sold the interest of W. N. Pra t t ;  that in March, 1876, the 
said Webb conveyed the lot in fee to said Lewis Jenkins, ~ h o  con- 
veyed the same in fee to the town of Durham; and that in  1883 said 
town conveyed the same in  fee to the defendant, the county of Durham. 

I t  also appears that in 1876 Lewis Jenkins and Elizabeth Pratt 
brought an action against John Burroughs, executor of W. N. Pratt, 
and the heirs at law of said Pratt ,  for the purpose of reforming the 
said deed, alleging that the same was intended to convey a fee-simple 
estate, and that the words of inheritance were omitted by reason of the 
mistake or ignorance of the draughtsman. The defendants in that ac- 
tion denied these allegations, and after a reference to an arbitrator - 
i t  was formally adjudged, at Spring Term, 1878, that the plaintiffs 
take nothing by their suit, the award being that the allegations as to 
mistake were not sustained by the evidence. The complaint and 
answer in said suit are made a part of the replication in the present 

action. His  Honor rendered judgment in favor of the defend- 
(171) ants, and the plaintiff appealed. 

J. B. iWason for plaintiff. 
J. S. Manning and J .  Parker for defendants. 

SHEPHERD, J., after stating the case: As the plaintiff claims under the 
will of Lewis Pratt ,  it is necessary to determine what estate the said 
Lewis had in  the land which is the subject of this action. 

I t  is insisted that he was the owner in  fee simple because the jury 
found in  the response to a part of one o? the issues that W. N. Pratt 
"gave him the land described in the complaint, and in (the) manner 
therein stated as held and occupied by him." Turning to the com- 
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plaint, we find nothing which discloses the source of the alleged title; 
but assuming that the issue intended to refer to the replication, we are 
unable to perceive anything in that pleading which confers any title 
upon the said Lewis, except the deed executed to him in 1867 by W. 
N. Pratt ,  the owner in  fee of the property. From 1855 up to the ex- 
ecution of the above mentioned deed, the said Lewis, it appears, n-as 
occupying the property by the permission of the owner, W. N. Prat t ;  
and even had he been occupying it adversely and was capable of hold- 
ing it, there being no color of title, and the period of his entire posses- 
sion u p  to his death being less than twenty years, no presumption of 
ownership could have arisen. 

I t  is clear, therefore, that the only title which the said Lewis had 
acquired was conferred by the deed executed by W. N. Pratt  in 1867, 
and we must now inquire whether that deed was efficient to conrey 
more than an estate for life. There being a total absence of words of 
inheritance, i t  is too plain for discussion that at law the deed conveyed 
but an estate for life, and there being no evidence that words 
of inheritance were omitted by mistake, i t  must follow (172) 
that the deed cannot be corrected unless upon an inspection of 
its contents the Court should, in the exercise of its equitable power, 
decree that it be reformed under the principle declared in Vickers v. 
Leigh, 104 N.  C.,  248. I n  that case the language of the deed was quite 
different from the one now under consideration. There, from the pe- 
culiar provisions which were fully discussed in the opinion of the court, 
it was plainly manifested that the grantor could have had no other 
intention than to convey an estate in fee. The same is true of the cases 
of Saunders v. Saunders, 108 N. C., 327, and Moore v. Quince, 109 N. 
C., 85. I n  the former the sale was by virture of a power under a will, 
and i t  will be seen from the context of the deed that the evident pur- 
pose was to convey all the estate of the testator; besides, the word 
"heirs" was used in  the warranty. I n  the latter case the conveyance was 
to the trustee and his executors and administrators and the purposes 
of the trust required that the trustee should take an estate in fee. Quite 
different is the case before us. Here there are no words of inherit- 
ance, and there is nothing whatever to indicate a purpose to convey 
the fee, except the simple reservation of the possession for the life time 
of the  grantor. This, while affording a very strong inference that a fee 
was intended, is nevertheless entirely consistent with a purpose to 
convey an  estate for life, the possession of the grantee being postponed 
until the death of the grantor. I n  the cases aboved cited the terms 
of the deed were clearly inconsistent with an intention to convey only 
an estate for life, and this, it would seem, is the principle upon which 
those decisions are founded. We are very sure that it does not extend 
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to a case like ours, and in  this we are not only sustained by the older 
deoisions, but also by the recent case of Anderson v. Logan, 105 N.  C., 
266, in which the habendurn was as follows: " To have and to hold 

all of our interest in  the above mentioned lot from ourselves. 
(173) our heirs, and all that may claim under us and our assigns for- 

ever." There was no pleading alleging any p o u n d  for equitable 
relief, but the Court strongly intimated that had there been such 
pleading the language used would not bring the case within the prin- 
ciple declared in Vickers v. Leigh, supra. To hold that such a deed 
as the one before us warrants the Court in  decreeing its correctness by 
a simple inspection of its contents would certainly be going far  beyond 

' 

any of our previous decisions, and we are not prepared to extend the 
doctrine beyond the limits of actual precedent. 

This would seem to put an end to the case, but the counsel for the 
plaintiff very earnestly insists that because Lewis Jenkins, the execu- 
tor of Lewis Pratt, about three years after the death of his testator, 
purchased the land for himself of one Thomas Webb (who had about 
three years previously purchased the reversion of the executor of W. N. I 

Prat t ) ,  the said Lewis Jenkins, being executor, must have held the same 
as a constructive trustee and according to the terms of the  will. I t  
is not easy to understand, in  the absence of any evidence to show a mis- 
take in  the deed, and where its terms are such that the Court will not 
upon its face decree its reformation, how the said Lewis Jenkins could 
in any sense be a trustee. The estate of the testator in  the said property 
ceased upon his death, and no trust as to the same could have developed 
upon his executor. Conceding, however, that he was a constructive 
trustee, so that the purchase of an outstanding title would have 
enured to the benefit of his cestui que trust, and that there was some 
latent equity (such as the right to have the deed reformed), how is it 
possible that the defendant, a bona fide purchaser of the legal title, 
could have been affected therewith unless it were shown that it pur- 
chased with notice? There is no evidence of notice here. Plainly, 
the suit to reform the deed was no notice, as the executor of W. N. 

Prat t  had-conveyed to Webb before it was instituted. Neither 
(174) was the possession of Lewis Jenkins, who purchased of Webb, 

constructive notice, as his possession was consistent with his legal 
title, and there is no evidence of any actual notice to the town of Dur- 
ham, nor to its purchaser, the county of Durham. There was, then, no 
constructive notice by possession of anyone claiming against the legal 
title, and there was none by reason of the suit, for by a decree therein 
it had been adjudged that the deed conveyed but a life estate; and 
lastly, there is an utter absence of evidence to show any equity existing 
in the plaintiff or any one else, even if there had been actual notice of 
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any claim. Assuming, then, as we have done, that the plaintiff was 
not estopped by the former suit, she not being a party thereto, we are 
of the opinion, for the reasons given, that she cannot recover. We com- 
mend the zeal of counsel in  his efforts to establish the rights of his 
client; but if these have been lost by reason of the death of witnesses 
or other adventitious circumstances, we do not see how we can grant 
any relief, especially as against the defendant, which for aught that 
appears is a bona fide purchaser without notice. 

Affirmed. 

THE NORTH CAROLINA RAILROAD COMPANY v. W. H. J. 
GOODWIN. 

Costs-Condemnation of Land .  

The counsel fees authorized to be taxed in proceedings to condemn lands 
for railway uses under section 1946, The Code, can be allowed and 
taxed only in those cases where the Court, under section 1948, is directed 
to appoint an attorney to represent a party in interest who is unknown 
or whose residence is unknown. 

PROCEEDING in the Superior Court of WAKE to condemn lands re- 
quired by plaintiff in the construction of a branch of its road. 

The defendant was a resident of Wake County, and received the 
amount of compensation awarded by the commissioners as damages 
to his property. Thereupon he made a motion for allowance of his 
counsel fees, to be taxed by the court. The clerk refused the motion, 
and upon appeal this judgment was affirmed by W h i t a k e r ,  J., and 
defendant again appealed. 

E. C. S m i t h  and W .  H.  Pace  for p la in t i f f .  
J .  B .  Batchelor  and  S. G. R y a n  for defendant .  

CLARK, J. By chapter 41, Laws 1879, the taxation of attorney's 
fees in  the bills of cost, which had theretofore been allowed, was 
prohibited. I n  The Code of 1883 no provision for taxation of counsel 
fees was made except in section 1948, which permits such allowance to 
counsel appointed by the court to represent the rights of any party in  
interest who, or whose residence, is unknown, in proceedings to condemn 
real estate for railroad purposes. The reference in  section 1946 to 
the "costs and counsel fees allowed by the court" is to such counsel 
fees as the court was authorized by law to tax, to wit, in the case men- 
tioned in  section 1948. I n  the present instance the counsel whose 
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(176) fees a r e  sought to  be taxed against t h e  rai l road company was not 
appointed by  t h e  court t o  represent t h e  owner of a n  interest i n  

real  estate who, or whose residence, was, unknown. T h e  motion t o  t a x  
a n  allowance i n  h i s  behalf against  t h e  opposite par ty  mas there- 
fo re  properly denied. T h e  question of t h e  allowance of counsel fees 
not  against  t h e  opposite party,  bu t  out of a t rus t  fund  which h e  is  
employed t o  protect, i s  considered a n d  discussed i n  Chemical Co. 1 % .  

Johson, 1 0 1  N.  C., 223;  Gay v. Davis, 107  N. C., 269;  Mordecai v. 
Devereuz, 7 4  X. C., 673. 

Affirmed. 

Cited: Loven v. Parson, 127 X .  C., 302;  Knights of Honor v. Selby, 
1 5 3  N.  C., 208;  Durham v. Davis, 171 N .  C., 307;  I n  re Stone, 176 
N.  C., 343. 

*THE PIONEER MANUFACTURING COMPANY v. THE PHCIZNIX 
ASSURANCE COMPANY. 

Iasurance-Contract- Waiver-Pleading. 

1. An insurance policy, covering several distinct kinds of property, is not 
a single contract, but the assured may maintain a n  action to recover 
the amount insured upon any one of the articles specified, although 
he may have alleged a total destruction of all the property in  his com- 
plaint. 

2. The insured may also maintain a n  action for the amount insured upon 
some of the property, although the insured has demanded a reference to 
arbitration, under a stipulation in the policy as  to the other insured 
items, it  appearing that the insured had abandoned his claim as to 
them. 

3. If a party relies for his recovery upon a waiver of some material condi- 
tion or  stipulation connected with the cause of action, he should set 
forth such waiver in his pleadings; but if in the progress of the trial i t  
becomes necessary for him to establish a waiver of some incidental 
requirement on his part, not affecting the substantial merits of the 
action, he may, prove it without having pleaded it. 

(177) ACTIOK, t r ied a t  Apr i l  Term,  1891, of WAKE, Winston, J. This  
act ion i s  founded upon  a policy of insurance whereby t h e  defend- 

a n t  insured t h e  plaintiff as  t o  ce r ta in  property therein specifies against 
loss by  fire. T h e  following is  so much  of t h e  policy a s  need be reported: 

Thi s  Policy of Assurance Witnesseth, T h a t  t h e  Pioneer Manufac- 
t u r i n g  Company,  hav ing  pa id  t o  t h e  Phcenix Assurance Company of 

*CLARK, J., did not sit on the hearing of this appeal 
126 
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MAR'UFACTURING CO. ti. ASSTJRANCE CO. 

London the sum of $84, for insurance from loss and damage by fire (sub- 
ject to the agreements and conditions herein contained) of the property 
hereinafter described, in the place or places herein set forth and not 
elsewhere, to the amount hereinafter .mextioned, not exceeding upon 
any one article the sum specified on such article, namely: 

$166.662/3 on the one-story frame, tin-roof, main factory building, 
with sheds and engine-room attached. ' 

$1,066.662/3 on fixed and movable machinery, including sawmill 
and fixtures, saw table, shafting, gearing, belting, and all tools and im- 
plements contained in  above described building. 

$533.331/3 on engine and two boilers, including inspirator and con- 
nections, in  engine-room attached to main building. 

$26.662/3 on water-tank and connections, about ten feet south of main 
building. 

$66.662/3 on frame, tin-roof shed, 20 feet north of main building. 
$133.331/8 on material manufactured and in process of manufac- 

ture, under shed and in  storehouse attached: 
I 

$20.00 on frame, tin-roof, office building, about 20 feet from main 
building. 

$20.00 on platform scales and fixtures, therein and thereto attached. 
$66.662/3 on frame, shingle-roof building, attached to, shed above de- 

scribed, and used as storage-house. 
. . . on plow and machinery castings colltained in said (178) 

storehouse. 
$2,100.00 1 year @ 4 per cent, $84. 
All 0,ecupied by the assured for the manufacture of articles from 

hardwood, and known as the "Pioneer Manufacturing Compan$'s 
Works," situated on grounds leased by them on west side of West Street, 
near North Carolina Railroad depot, in  the city of Raleigh, N. C. I t  
is understood that a night watchman shall be kept on duty during the 
life of this policy. $2,100.00 total. $13,650.00 additional concurrent 
insurance. 

Now know all men by these presents, That from 2 October, 1886, 
a t  12 o'clock noon, to 2 October, 1881, at  12 o'clock noon, the capital 
stock and funds of the said Phconix Assurance Company of London 
shall be subject and liable to pay, reinstate, or make good to the said 
assured, . . . heirs, executors or administrators, such loss or dam- 
age as shall be occasioned by fire to the property above mentioned, and 
hereby insured, not exceeding in each case respectively the sum or sums 
hereinbefore severally specified and stated against each property. 

.The facts and grounds of exception necessary to an understanding 
of the opinion sufficiently appear in the latter. 
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MANUFACTURING Co. v. ASSURANCE Co. 

There was a verdict and judgment for the plaintiff, and the defend- 
ant, having excepted, appealed. 

R. H.  Bat t l e  and 8. F. Mordecai for p l a i n t i f .  
J .  W.  Hinsda le  for defendant .  

MERRIMON, C. J., after stating the case: The court properly declined to ,  
submit to the jury the issues of fact proposed by the defendant in  
respect to "the engine, two boilers with inspirator and connections." 
These things had been eliminated from the complaint before the trial 
began, for reasons that will presently be stated. They were not in  
question, and hence all such issues were immaterial. Indeed, it would 

have been improper to submit them, because they would have 
(179) tended, more or less, to mislead and confuse the jury as to  the 

inquiries they were charged to make. 
The plaintiff alleged in  its complaint the total loss by fire of the 

property insured by t h e  policy sued upon, except an engine and two 
boilers, which were greatly damaged. Before the trial  began the court 
allowed the plaintiff to enter on the record that it abandoned so much 
of its claim and demand as had reference to and embrace "the engine, 
two boilers, inspirator and connections." The defendant insisting 
that the cause'of action was single and not divisible, excepted. This 
exception is not tenable. The policy of insurance sued upon embodies 
a single contract of insurance, but it does not insure the se~era l  articles 
and kinds of property specified and classified in  it as constituting a 
single item and subject of insurance. I t  plainly, and of purpose, class- 
ifies and specifies numerous items of property and the sum of money 
for which they are severally insured, the purpose being to make or- 
der, convenience, and, in part at least, to enable the insured on the 
one hand to sue for and recover damages as to any of the several items, 
and, on the other hand, to the end the insurer may the more readily 
protect himself by showing that certain items were not destroyed, or were 
not wholly so, or were not injured at all. Although the plaintiff alleged 
a total loss of the property, if on the trial he could not prove such loss, 
he might prove a partial loss, that certain items specified were wholly 
lost, that others were injured and rendered valueless or partially so, 
and the defendant might show as a matter of defense that certain items 
or pieces of property mere not destroyed, or only slightly damaged. The 
nature and terms of the contract of insurance in this case and the pur- 
pose of the action contemplate and intend that the plaintiff may re- 
cover, and the defendant may make defense as just indicated. The 
formal entry of abandonment of claim as to the particular things 
mentioned was really not necessary, but it did no harm or prej- 
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, 
udice to the defendant; indeed, it served the good purpose of (180) 
putting controversy as to them out of the case; and thus out of 
the case, all issues as to them and all evidence bearing upon and in 
respect to them were unnecessary, irrelevant, and improper. The p lah-  
tiff formally ceased to claim damages under the contract on account 
of them. 

The policy of insurance, among other things, prorides that "If at 
any time differences shall arise as to the amount of loss or damage, or 
as to  any question, matter or thing arising out of this insurance, every 
such difference shall, at  the written request of either party, be submitted 
at equal expense to each of the parties, to two competent and impartial 
persons," etc. Differences arose as to the extent of loss and damage as to 
"the engine and two boilers, with the inspirator and connections," and 
the defendant demanded in writing that these differences be sub- 
mitted as above provided. The plaintiff declined to so submit the 
same. Afterwards, i11 this action, it was decided that the plaintiff 
could not maintain its action until such submission had been made. 
(See Manufacturing Co. v. i l s su~ance  Co., 106 N.  C., 28.) The de- 
fendant insists that although the plaintiff abandons its claim as to the 
things last mentioned, i t  cannot maintain this action, because it so 
refused to submit the difference mentioned. But the policy does not 
so provide, nor, as we have seen, is there anything in the nature and 
purpose of the contract embodied in  it that prevents the plaintiff from 
maintaining his action as to so much of the cause of action alleged as is 
not embraced by the defendant's demand that certain specified differ- 
ences be submitted to arbitration. This action was not founded solely 
upon the latter account; its compass and purpose extended to all dam- 
ages sustained by the plaintiff on account of all loss insured against 
by the policy. I f  the plaintiff could not for any cause recover as to loss 
sustained on a particular account, he might nevertheless recover 
as far  as the merits of the case in his favor would allow. The fail- (181) 
ure to maintain the action successfully as to damages sustained 
on a single account, among many, did not necessarily put an end to 
it. It continued for all proper purposes. Nor did this Court decide 
otherwise when this case was before it by a former appeal. For the 
present purpose, it decided no more than that the action could not be 
maintained as to so much of the cause of action as was embraced by the 
defendant's demand that certain differences be submitted to arbitration. 
m e  cannot conceive of any just or even plausible reason why, as to 
a second cause of action or other separate item of damage sustained, 
the action might not be made available. Indeed, it ought to be contin- 
ued until i t  completes its purpose as nearly as practicable. We are not 
called upon to decide whether the plaintiff could in  any case maintain 

129 
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a second action upon the same policy as to items of loss not embraced 
by this action, but embraced by the policy. 

The defendant alleged in its answer that the plaintiff had failed 
upon demand to furnish it "with plans and specifications of the 
building destroyed," and "with plans and specifications of the one-story a 
frame, tin-roof, main factory building with shed and engine-room," 
and that i t  also failed to furnish "the duly verified certificate of some 
reliable and responsible builder as to the actual cash.value of the build- 
ing insured immediately before the fire." The plaintiff on the trial pro- 
duced evideilce tending to prove that it had furnished proof of its 
loss as required by the policy, except in  the respects above mentioned, 
and it also offered evidence tending to prove that it had furnished 
specifications of the buildings mentioned as far as it could by reasonable 
diligence do. I t  further produced evidence to prove that the de- 
fendant had waived the demands above mentioned. The court admitted 
evidence tending to prove such waiver, and submitted pertinent is- 

sues to the jury in that respect. The defendant objected to 
(182) this evidence and the submission of such issues because there 

was no allegation of such or any waiver in the complaint, and 
further upon the ground that there was, as i t  insisted, no evidence of 
a waiver. Where a party relies upon a waiver of something required 
to be done incident to a cause of action, particularly in respects mate- 
rial and important, he should allege the same in proper connection 
in  the pleadings, and it would be safer and better to do so in all cases. 
But where on the trial i11 the action he fails to prove sufficiently his 
compliance with some requirement that does not affect the real and 
substantial merits of the matter in  controversy, there is no sufficient 
reason why he may not at once suggest and prove the waiver if he 
can, and thus help out his defective proofs. I f  the party offering such 
p o o f s  had been negligent the court might decline to admit the same, 

- and if the opposing party should be surprised, it might in  a proper 
case allow a mistrial on just terms as to cost. The court might also 
allow appropriate amendments of the pleadings. Such practice can do 
no harm, and in many cases i t  might promote the ends of justice. I t  
is quite in harmony with the liberal spirit of the Code of Civil Pro- 
cedure made manifest in many of its provisions. I n  such case it is 
not necessary that a pertinent issue be submitted to the jury, but the 
court may do so, in its discretion, with a view to convenience and the 
more distinctive and intelligent ascertainment of the fact, unless where 
in  possible cases a party might suffer prejudice from it. 

The defendants' cdunsel insisted earnestly on the argument that 
there was no evidence on the trial of such waiver suggested by the 
plaintiff. We k v e  carefully examined the eridence sent to this Court, 
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and are clearly of opinion there was such evidence, as well as evidence 
to the contrary. The jury, acting upon the whole, rendered their ver- 
dict upon the material issues favorable to the plaintiff. 

The defendant propounded to the plaintiff, as it might do (183) 
under a provision of the policy, certain questions which it failed 
to answer. It is insisted that such failure is fatal to the plaintiff's 
recovery. This contention is unfounded. The evidence and information 
intended to be elicited by these questions were not pertinent or material 
on the trial. They related to the "engine and two boilers, including 
inspirator and connections." As we have seen, these things were 
eliminated from the action, and all inquiry concerning them was im- 
material and irrelevant. , 

There are numerous exceptions, several of which were properly 
abandoned on the argument. The others are disposed of by what we 
have said, except such as are unimportant and plainly without merit. 

N o  error. 

Cited: Wooten v. ~a'l ters,  post, 2 5 6 ;  Ckegg v. R. R., 135 N.  C., 154. 

D. I?. FORT ET AL. V. W. G .  L. ALLEN ET AL. 

Partition-Frauds, Statute of-Estoppel-Married WomewDeeds, 
Recital in-Election. 

1. A parol partition of lands is a contract relating to lands within the pur- 
view of the statute of frauds, and therefore not binding. 

' 

2. One who accepts a deed is bound by its terms and conditions. 
3. While a married woman will not be estopped by an oral agreement in 

respect to land, she will not be permitted to take benefit under a con- 
veyance and repudiate the recited terms upon which it was made; 
and when she has an opportunity to disclaim the deed and does not 
do so, she will be deemed to have elected to take under it. 

4. Recitals in deeds will operate as estoppels when the facts therein stated 
are of the essence of the contract, and where it is the intent of the 
party to place the existence of the facts beyond question. 

EXCEPTIONS to referee's report, heard by Boykin, J., at October (184) 
Term, 1890, of WAKE. 

The plaintiffs alleged that they had acquired the entire interest in  
the lands mentioned in  the complaint except one share (being one-sixth), 
which descended to the feme defendant, N. D. Allen. 

11-110 131 
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They further alleged that this share was allotted and set apart 
to said defendant (being 44 acres) by metes and bounds; that said de- 
fendant accepted the same as her share in said land and entered into 
the exclusive possession thereof, and that afterwards the said 44 acres 
were conveyed to said defendant in pursuance of said oral agreement 
that i t  was to be in satisfaction of her share in the said land. That 
afterwards the male defendant, W.. G. L. Allen, orally agreed to pur- 
chase the 83 acres described in the complaint, i t  being a part of the tract 
remaining after the 44 acres were allotted to the feme defendant; that 
the purchase money has not been paid and that the said defendant is 
in the possession of said land. They offer to execute title to said de- 
fendant upon the payment of the purchase money, and pray for spe- 
cific performance, or, upon failure of said defendant to pay the 
purchase money, that the land be sold. They pray for other and further 
relief, etc. 

The defendants deny that the feme defendant agreed to take the 44 
acres of land as her part of the land, and they deny that the plaintiffs 
are the owners of the said 83 acres; they also' claim that the feme de- 
fendant is the owner of 5 acres of the said 83 acres,-and that before 
the commencement of this action they surrendered the possession of 
all of the said 83 acres except the 5 acres claimed by the feme defend- 
ant. They deny that there was any contract to purchase said land. 
They allege that all of the matters in controversy h a ~ e  been settled by 
arbitration and %ward. There was a reference under The Code, by 

consent of the parties, to R. H. Battle, Esq., whose report of 
(185) the facts sufficiently sets forth the points presented for review. 

There were several exceptions to the findings of fact as to 
want of evidence to sustain certain findings and the like, but as the 
evidence was not properly presented to the court, these exceptions were 
not considered and the cause was heard in  this Court only upon the 
findings of fact by the referee, and the exceptions to his conclusions 
of law, all of which findings were confirmed by his Honor. 

The findings of fact are as follows: 
1. That under the will of David Fort, Sr., who died in 1863, Nancy 

Fort became seized of a life estate in a tract of land in Wake County, 
containing 273% acres, and including the land in controversy in this 
acbion, and a remainder in fee was vested in his six children-D. F. 
Fort, one of the plaintiffs; Nancy D. Allen, a defendant, and Lucy V. 
Fort, Geneva Fort, Sally Fort, and Mary A. Davis. 

2. That on 21 November, 1877, the said Mary A. Davis and her 
husband, J. B. Davis, conveyed by deed duly executed, etc., her one- 
sixth interest in remainder in said land to D. I?. Fort, making his 
interest in said remainder one-third. 
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3. ~ h a t ' b y  deed dated 22 November, 1880, which was acknowledged 
before the clerk and filed for registration 10 December, 1885, D. F. 
Fort conveyed his interest in said land to his wife, Roberta Fort. 

4. That said Roberta Fort died intestate 3 February, 1886, and her 
interest in said land-one-third, subject to the life-estate of Nancy 
Fort-descended to her infant children, the plaintiffs, other than D. F. 
Fort, as her heirs at  law. 

5.  That on 4 February, 1889, Nancy Fort, the life tenant, and Lucy 
B. Fort, Geneva Fort, and Sallie Fort, conveyed their respective in- 
terests by deed duly registered, to the plaintiffs, Moses, Hoy, David, 
Troy, John, and Roberta Fort. 

6. That in 1874 or 1875 the defendants took exclusive possession of 
44 acres from the west side of the David Fort land (the 273% acres), 
by consent of Nancy Fort, and with an oral understanding with 
her and the other owners of the remainder that they mould take (186) 
that part as the share of the feme defendant in the tract, and 
they were not accountable to said Nancy Fort for rent during her life 
time. 

7. That by deed 15 November, 1888, and registered, the said Nancy 
Fort, Lucy V. Fort, Geneva Fort, and Sallie Fort conveyed their re- 
spective interests in  said 44; acres to the defendants, the same being 
stated in said deed to be that portion of the Darid Fort land allotted 
to N. D. Allen. 

8. That said 44 acres, without accountability for relit to the life 
tenant, was fully equal in value to one-sixth of the remainder interest 
in  the whole tract. 

9. That about 29 June, 1884, the defendant W. G. L. Allen agreed to 
purchase from D. F. Fort and wife 83 acres from the east side of said 
David Fort land, at the price of $8 per acre, and soon thereafter went 
into possession 3hereof, and erected houses and made other improve- 
ments thereon, and also cut valuable timber therefrom. Said agree- 
ment was by parol, and never reduced to writing. 

10. That the said D. F. Fort and wife never tendered a sufficient 
deed to said W. G. L. Allen for the said 83 acres of land. . 

11. That defendant W. G. L. Allen has not paid, nor offered to pay 
anything for said 83 acres, or any part thereof, nor has he paid any 
rent for said land. 

12. That in  October or November, 1888, the plaintiff D. F. Fort and 
defendant W. G. L. Allen agreed by parol to leave their differences about 
said 83 acres of land to arbitrators, who made an award to the effect 
that 78 acres of the land was, by consent, D. F. Fort's; that the other 
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. . 
five acres belong to Mrs. Nancy Fort, and that the improvements 

on said land were put there by W. C. I,. Allen, and the buildings 
(187) belonged to him. 

13. That the rental value of said 83 acres of land from the time 
the defendants went into possession to the last of 1888, when defendant 
W. G. L. Allen agreed to surrender 78 acres, and the damages to the 
land by cutting timber, etc., are equal in  value to or greater than the 
sum whereby said land is enhanced in  value by said improvements. 

14. That the plaintiffs, other than D. I?. Fort, are infants under 
21 years of age, without regular guardian, and D. F. Foort is their father 
and next friend. 

15. That the rental value of the 5 acres claimed by the defendants 
for the year 1889 was $20. 

. . 
CONCLUSIONS O F  LAW 

1. That the plaintiff D. F. Fort has no interest in  the land in  con- 
troversy, and is entitled to recover nothing in this action. 

2. That the arbitration and award of October or November, 1888, 
was without legal effect as to the parties actually interested in  the 83 
acres of land in contyoversy. 

3. That the defendants are in  equity estopped from claiming any in- 
terest in  the David Fort land, other than the 44 acres of which they 
took possession and which was conveyed to them, as set forth in  findings 
of fact 6 and 7. 

4. That by this action the plaintiffs have renounced any interest 
in said 44 acres. 

5 .  That the plaintiffs, other than D. F. Fort, are the owners and 
entitled to the possession of the land i n  controversy, and every part 
thereof. 

8. That said infant plaintiffs are entitled to $20 for rent for the year 
1889. 

7. That the said infant plaintiffs are entitled to judgment for the 
possession of the land in  controversy, for $20 damages, and 

(188) for costs. . 
EXCEPTIONS 

1. For  that the referee finds in  paragraph 1 that D. F. Fort has no 
interest in  the land in controversy, without specifying what land in 
controversy. 

2. For  that he finds in paragraph 2 that the said arbitration and 
award mentioned therein was without legal effect as to the parties 
actually interested in the 83 acres of land, when he finds as a fact in 
paragraph 3 of "facts found" that said D. F .  Fort conveyed by deed his 
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interest in  said 83 acres to his wife, Roberta Ford, and children, with- 
out also finding that the same was necessary for their support and 
maintenance. 

3. And for that he finds in paragraph 3 that the defendants are 
estopped i n  equity from claiming any interest, etc., when he also finds in  
paragraph 6 of "facts found" that thk defendants took possession of said 
44 acres under an oral agreement that they would take the same as the 
share of the feme defendant, etc., as appears in said paragraph 6, 
whereas a verbal agreement made by any one, and especially by a feme 
covert, about land is binding neither in  law nor equity, as this agree- 
ment is found to have been made. . 

4. For  that the referee finds in  paragraph 5 that the plaintiffs other 
than D.. F. Fort are the awners and entitled to the possession of the 
land in  controversy; whereas, as a matter of law, they are entitled to 
the possession of the 5 acres in controversy, if at  all, only for the life 
time of the said Nancy Fort, the widow of the late David Fort, and 
only so, upon the payment by them of the value of the improvements 
erected since the possession by the defendants. 

5. And for that he finds in paragraph 6 that said infant plaintiffs 
are entitled to $20 rent for the year 1889; whereas, as a matter of law, 
they are entitled to recover nothing until they pay for the increased 
value of the land (the 5 acres) by reason of the improvements. 

The court overruled all of the exceptions and adjudged that (189) 
the plaintiffs had no interkst in the 44 acres allowed to the 
feme defendant; that the plaintiffs are the owners of and entitled 
to the possession of the said 83 acres; that they receive the.same, and 
$20 rent and damages, and that a writ of possession issue, etc. 

The defendants appealed. 

J .  N.  Holding and W .  H. Pace for plaintiff. 
S .  G. Ryan for defendant. 

SHEPHERD, J. We are unable to perceive any merit in  the first two 
exceptions. I t  has been decided that a husband may convey directly 
to his wife (Walker v. Long, 109 N. C., 610), and it is clearly unnec- 
essary to the validity of the conveyance that it should be made in 
consideration of her support and maintenance. This being so, it must 
follow that D. F. Fort, having conveyed his interest in  the land in 
controversy, had no authority to bind his grantee by a submisqion to 
arbitration; and even had he possessed such authority, an oral agree- 
ment to arbitrate could not be enforced as to real property. 

The third exception presents the main point to be determined, and 
this is whether the share of N. D. Allen, the feme defendant, as tenant 
in  common in the said land, has been allotted to her. I f  she is estopped 
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from claiming more than 44 acres of which she has been in the exclu- 
sive possession since 1875, then the plaintiffs, having acquired the in- 
terest of the other tenants in common and the life estate of the widow, 
are the owners of the remaining part of the land, and as the 83 acres- 
the subject of this action-is a part thereof, i t  must also follow that 
they are the owners of the same. There was no partition by judical 
proceedings, but it is found by the referee that, in  1874 or 1875, the 

said defendant and her husband took exclusive possession of the 
(190) said 44 acres under an oral agreement that it should be the full 

share of the feme defendant. 
I t  is also found by the referee that the ('said 44 acres, without 

accountability for rent to the life tenant, Kancy, was fully equal in 
value to one-sixth of the remainder interest im the whole tract." 

I t  is well settled that a par01 partition of lands is a contract within 
the purview of the statute of frauds, and is not binding. Medlin v. 
Steele, 75 N. C., 154. I f ,  then, nothing further appeared than the 
oral agreement, and the possession under the same, it would be clear 
that the feme defendant would not be estopped, and that she could still 
assert her claim as tenant in  common with the plaintiffs. 

I t  is found, however, that afterwards, in 1888, the said defendant 
accepted a deed for the 44 acres from all of the parties in  interest, 
except the plaintiffs, ~vho  are infants; and it is further found that the 
deed declared that the said 44 acres was f'that portion of the David 
Fort and alloted to N. D. Allen," the feme defendant. The use of 
the word "allotted" in itself implies a full partition of the land. To 
allot meang "to set apart a thing to a person as his share, as to allot 
a fund or land." ,4nderson Law Dict., 51. 

So, apart from the express agreement found by the referee and the 
fact that the land is fully equal to her share, we have the feme defend- 
ant occupying the land under a deed which, in effect, declares that the 
land conveyed therein is her share of the whole tract. The plaintiffs 
by this suit affirm the said conveyance, and the said defendant, being 
still in  the exclusive possession of the 44 acres, intends, for aught that 
appears, to hold the same under the above mentioned deed, and at the 
same time insist that she is entitled to five specific additional acres 
out of the remaining part. I f  she could claim against the implied 
terms of the deed, we are unable to understand how she would be 
entitle$ to any specific part of the land, as she would then be a tenant 

in common in the entire tract. As we have seen, the oral 
(191) agreement would not work an estoppel, and especially as 

against a feme covert; but a feme covert has no more right 
than any other person to claim the exclusive possession of land under 
a conveyance, and at the same time repudiate the recited terms upon 
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which it is made. I t  is well established that a grantee who accepts 
a deed poll is bound by its terms or qualifications. Maynard V .  

Moore, 76 N. C., 158; Long v. Szuindell, 77 N.  C., 176. The prin- 
ciple is well stated in Hutchinson v. R. R., 37 Wis., 602, in  which i t  
is said that ('It would be strange if the defendant could accept the 
grant fr,eed from the provisions qualifying the grant;  take the entire 
estate without the limitations of the estate; claim under the contract 
without being bound by its terms," 

Now, it is true that it is not every recital that binds; but without 
entering into a discussion of the doctrine of recitals, abounding as it 
does in  many refinements and nice distinctions, it is sufficient to say, 
for our present purpose, that where it is the intent of the parties to 
place the existence of a fact beyond question or to make it the basis of 
the contract, the recital will be effectual, and neither party will be 
permitted to deny it. 2 Herman on Estoppel, sec. 636. This view is 
sustained by Henderson, C. J., (Brinegar v. Cha,@n, 14 N. C., 108) 
who says that "Recitals in  a deed are ,estoppels when they are the 
essence of the contract; that is where unless the facts recited exist, the 
contract, it i s  presumed, would not have been made." I t  is manifest 
that when the deed to the feme defendant was executed, the parties 
intended that it should be an allotment to the grantee of her share in 
the lands of D. F. Fort, their ancestor. I t  was the basis of the con- 
tract, and without such an undertaking it is fair  to assume that the 
conveyance would not have been made. Such, we think, is the neces- 
sary inference to be drawn from the recital in the said deed. I f  
this be true, it would form a material part of the contract, and (192) 
while the grantee, being a feme covert, would not be bound by 
the deed and could repudiate the entire transaction, yet i t  would offend 
every principle of equity and good morals to permit her to enjoy its 
benefits and at the same time deny its terms or qualifications. 

The effect of the partition of covenants by deed is to work an estop- 
pel as to the extent of the lands thus set apart and allotted in  severalty 
(Harrison v. Ray, 108 N.  C., 218)) and it must be attended with the 
same result in the present case. I t  was the right and privilege of the 
feme defendant to relieve herself of the estoppel by disclaiming to 
hold the land in severalty under the said conveyance and offering to 
throw the same into the "hotchpot" in  order that there might be 
another partition. She had ample opportunity to do so in  this action, 
but no such disposition is manifested on her part, and we are therefore 
of the opinion that as she was elected to hold under the deed, she must 
be bound by the estoppel growing out of its recitals. 

We place our decision upon the principle of Burns v. MeGregor, 90 
N.  C., 222; Walker v. Brooks, 99 N.  C., 207; Hinton v. Ferebee, 107 
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N. C., 154, and other similar decisions. See Womack's Digest, 1296. 
The cases of Towles v. Fisher, 77 N. C., 437; Weir v. Page, 109 N. C.,. 
220, and Farthing v. Shields, 106 N.  C., 289, cited by counsel, are, 
under the views we have taken, inapplicable to the facts before us. 

We regret that, by reason of the neglect of the defendants to present 
the testimony in a proper manner, the court is precluded'from.passing 
upon the exceptions addressed to the findings of fact. We have, there- 
fore, been confined to the report of the referee, and upon his findings 
we must conclude that the feme defendant is estopped from claiming 
any other part of the land than that which she holds under the convey- 
ance above mentioned. I t  must, therefore, follow that the plaintiffs 

are the owners of the remaining land of which the 83 acres, 
(193) the subject of this action, is a part. This is also true as to the 

5 acres claimed by the defendants, it being included in the said 
83 acres. 

As to the improvements, the referee finds that the rental value of the 
land and the damage by the cutting of timber, etc., during the posses- 
sion of the defendants, are equal or exceed in amount "the sum 
whereby said land is enhanced in value by said improvements." Upon 
this finding it is clear that his refusal to allow anything for the 
improveme& should be sustained. 

Upon a careful consideration of the case, as presented for review, we 
are of the opinion that the exceptions of the defendants must be over- 
ruled, and the judgment should be 

Affirmed. 

Cited: R ~ F ~  o. Reaves, 112 N .  C., 691; Chard o. Warren, 122 N .  C., 
86; iVcLamb v. McPhail, 126 N.  C., 221; Dralce v. Howell, 133 N.  C., 
166; Carter v. White, 134 N.  C., 480; Pinchback v. Mining Co., 137 
N. C., 180; Lumber Co. v. Hudson, 153 N. C., 100; Leach v. Lumber 
Co., 159 N.  C., 535; Herring v. Lumber Co., 163 N.  C., 485; Cutler 
v. Cutler, 169 N.  C., 484; Hill v. IIill, 176 N. C., 197. 

ALPHONSO DIBBRELL ET AL. V. T H E  GEORGIA HOME INSURANCE 
COMPANY. 

Insurance-Forfeiture-waiver-Contract-a of Limitations- 
Agency-Estoppel. 

1. A stipulation in  an insurance policy that  a failure to bring suit within 
a time therein prescribed after loss should constitute a forfeiture, is  
a conh,ct ,  and not a statute of limitations, and may be waived, or the 
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party for whose benefit it was provided may be estopped by his conduct 
from insisting upon its enforcement. 

2. The stipulation usually inserted in policies of insurance that no agent of 
the insurer is authorized to change the terms of the contract, and that 
such terms shall not be waived except in writing endorsed on the policy, 
does not extend to conditions to be performed after a loss is incurred. 

3. The authority conferred by an insurance company upon its agent in 
adjusting a loss to require or dispense with the production of papers, 
under a stipulation to that effect in the policy, necessarily involves the 
authority to waive compliance with another stipulation requiring suits 
to be brought within a specified time. 

4. And where such agent did, from time to time, make successive demands 
for books and papers, the production of which necessarily consumed the 
time within which suit was required to be brought by a stipulation in 
its policy, the said stipulation was waived, and the insurer was estopped 
from insisting on its enforcement. 

MERRIMON, C. J., dissenting. 

I APPEAL at May Term, 1891, of VANCE, from Whitulcer, J. 
The defendant rested its defense solely upon the stipulation con- 

tained in  the policy that no suit brought for the recovery of any loss 
and founded upon the policy should be sustainable in  any court unless 
instituted "within twelve calendar months next after the loss shall have 
accrued." 

The policy contained, also, another stipulation, which is as follows: 
"If required, the assured shall produce books of account, and other 

papers and vouchers, and exhibit the same for exahination either at 
the office of the company or such other place as may be named by its 
agent, and permit extracts and copies thereof to be made, and shall also 
furnish the original or properly certified duplicate invoices of all 
property hereby insured, whether damaged or not damaged." 

I t  is admitted that the plaintiffs paid all the premiums that were 
due up to the time when the building, together with "the stock of leaf 
tobacco (their own or on commission, or held in trust for others), con- 
tained in  the four-story brick building" insured by the policy, were 
destroyed by fire on 31 July, 1888. I t  is also now agreed that the 
plaintiffs are entitled to recover, as the value of the tobacco burned, 
$1,000, if their right of recovery has not been forfeited under 
the conditions of the policy. 4 (195) * 

I ISSUES 

1. Did the plaintiffs make proper proof of the loss in accordance with 
the terms of the ~ o l i c y ?  Ans. : Yes. 
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2. Was plaintiffs' action commenced within the time limited in the 
policy? Ans. : No. 

3. Has  the defendant duly waived the limitation clause of the policy 1 
Am. : Yes. 

4. I s  plaintiffs' action barred by their failure to commence their 
action within the period specified in the insurance policy? Ans. : No. 

5. Was the failure to commence action by plaintiffs against defend- 
ant within the time specified caused by the induce~ents ,  actions, or 
promises of defendant? Ans. : Yes. 

Thereupon, judgment was entered for plaintiffs, and defendant 
appealed. 

A. C. Zollicoffer for plaintifjcs. 
J .  W .  Hinsda le  for defendants.  

(202) AVERY, J., after stating the case: I n  his first interview with 
the plaintiffs, soon after the fire, which occurred 31 July, 1888, 

the adjuster of the defendant told them that their "books were not 
straight, but he would give them time to straighten them, and would 
(then) adjust the loss." Inside of the sixty days limit fixed in the 
policy the plaintiffs forwarded proofs of loss, which seem now to have 
been sufficient, as no further objection is urged to them. After wait- 
ing for an acknowledgment of the receipt of proof of loss, or for some 
further statement of the objection to their books, until May, 1889, the 
plaintiffs seem to have determined upon aggressive action for the 
recovery of their demand against defendant. Meantime Spencer, the 
adjuster, says that he made no objection to the proof of loss because 
i t  was not incumbent on him to do so. 

So soon as the plaintiffs began to move, first, by insisting upon know- 
ing the adjuster's objection to a settlement, and then, on 10 May, 1889, 
by demanding, through their attorneys, of the president of the com- 
pany the immediate payment of $1,000, with interest from 1 October, 
1888, the adjuster seemed to feel it incumbent on him to meet them 
with counter demands for duplicate bills of all of the tobacco received 
at  the warehouse in January, 1887. When the plaintiffs had sent for 
these bills and met Spencer again, they were informed that he insisted, 
according to the stipulations in  the policy, that he should have for 
examination duplicate. bills of all tobacco received at the warehouse 
from 1 January, 1887, till 31 July, 1888. AS the policy covered 
tobacco in the warehouse that was owned absolutely by plaintiffs, as 
well as that consigned to them to sell on commission, he contended that 
he had the right to compare the books and the duplicate bills. When 
told by the plaintiffs on 1 June, 1889 (eleven months after the loss was 
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sustained), that it would then take them six months to comply with 
his new demand for dupl icat~ bills for eighteen months instead of for 
the months of January, 1887, only Spencer replied that plain- 
tiffs must do the best they could and inform him when they (203) 
should get the bills, a d  he would adjust the loss. The plaintiffs, 
taking him at his word, began to gct up duplicate bills; but, according 
to the uncontradicted testimony of R. 1,. Dibhrell, found i t  impossible to 
finish the work before 1 January, 1800. When they did inform the 
adjuster of their readiness to comply with his demands, they could not 
induce him to answer even a registered letter communicating the fact. 
He then claimed that while the plaintiffs were engaged in the vain 
effort to comply with a demand performed in accordance with one stipu- 
lation of the policy, they had forfeited their right of action under 
another stipulation, which restricted them in its exercise to twelve 
calendar months after the loss occurred. The adjuster had felt it 
incumbent on himself to warn them of the Scylla of defective proofs, 
but had carefully refrained from suggesting that, in  avoiding that, 
they would be stranded on the Charybdis of delay in initiating suit. 
I f  they had brought thcir action when their counsel proposed to issue 
summons on 12 May, 1889, the dcfendar~t would h a w  resisted their 
recovery, upon the ground that they had failed when "required" to 
"furnish original or properly certified invoices of i l l  property insured." 
The original bills of tobacco bought by them or sent by customers for 
sale were destroyed, and duplicates could not be gotten in  less than six 
months. 

The enforcement of both conditions of the policy at  the same time 
was not possible, and the question, therefore, naturally arises whether, by 
demanding compliance with the one stipulation, the agent of the c o m  
pany did not waive the right to insist upon the pcrforulance of any 
other, the enforcement of which was inconsistent with his own demand. 
I t  seems to us that if the adjuster had a right to insist upon the pro- 
duction of the vouchcrs, or to waive such proof as he deemed best for 
the company, such power necessarily involved the authority also to 
waive the requirement that the action should be brought before 
such papers Fould be obtained. Whcre~~er  a cornpany impowers (204) 
an agent specially to do, or the scope of his agency permits him 
to do, any act inconsistent with the idea that the company will insist 
upon a forfeiture under a given condition in the policy, then such act 
when done by him must be construed as a waiver of the right to demand 
its enforcement. 2 May Ins., sees. 545 and 497. This principle has 
been distinctly recognized by this and other courts of the country so 
often that it ought not to be deemed necessary to cite authority in  sup- 
port of it. I n  Grubbs v. Insurance Co., 108 N. C., 477, this Court 
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held that where an adjuster required the insured to furnish invoices 
of goods destroyed, proofs of loss, or plans and specifications of build- 
ings burned, or to appear for examination, such act amounted to a 
waiver of the right to insist upon a forfeiture for failure to comply 
with a condition of the policy relieving the company from the contract 
in  case of subsequent insurance of the same property without the written 
consent of the company endorsed on the policy. This view is sus- 
tained by the decisions of other courts, some of which have ema- 
nated from the most eminent jurists of the country. Insurance Co. v. 
Kittlo, 39 Mich., 52; Titus v. Jnsurance Co., 81 N. Y., 410; Connor v. 
Insurance Co., 53 Wis., 585; Webster 11. Insurance Co., 26 Wis., 57. 
I n  Grubbs' case the adjuster made the demand, as in this case, for 
duplicate invoices in  place of those destrgyed by the fire, and the 
ruling of the court rested on the very substantial reason that if the 
adjuster, acting in the scope of his authority, insisted that the insured 
should incur the expense of collecting these invoices, such a demand was 
inconsistent with the idea that the policy was forfeited. A persistent 
demand for proofs, with full notice that they could not be gotten till 
six months after the expiration of the limit of twelve calendar months 
(and then by incurring expense and* performing much labor), was an 

act in  the sco e of the adjuster's authority, but utterly incon- 
(205) sistent with t 1 e present contention of the company that the 

right of action was forfeited by failure to issue a summons 
before 31 July, 1889. Speaking through its adjuster, the corporation 
said, in effect, at the end of eleven months after the fire, "If you sue 
now, the company will resist recovery on the ground that you have 
failed to furnish duplicate invoices on the demand of its authorized 
agent, in accordance with the conditions of the policy." Ind. Insur- 
ance Co. v. Capehart, 108 Ind,, 270. When by this shrewd device the 
insured, who has paid the premiums and complied with his contract, is 
induced to engage in  the laborious and expensive work of collecting 
duplicate invoices of tobacco received for eighteen months before the 
fire, and to allow twelve calendar months to elapse while so occupied, 
without instituting suit, the adjuster having played his part, is relegated 
to the background, and the company, by its counsel, comes into court 
and says: "It is true, the adjuster had the right to insist upon further 
proofs of loss under the condition of the policy, but, in fact, sufficient 
proof had already been furnished him by the insured, though 'it was 
not incumbent on him to admit it, and he had a right to insist, as he 
did, upon the insufficiency of the proof sent on 25 September, 1888; 
but the adjuster was only a special agent as to the stipulation limiting 
the time bringing the action." By the terms of the policy the insured 
was bound to furnish proofs of loss within sixty days after the fire 
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occurred, and it was not on argument, and we suppose will not now be, 
denied that the adjuster or other agent of a company entrusted with 
the duty of receiving and passing upon the statement of the loss, has, 
by implication arising out of the authority given him, the power to 
extend the time for furnishing the proofs. Insurance Co. v. Srhollen- 
burger, 44 Penn. St., 259. 

So i t  is well settled that if, instead of extending the time for filing 
prpofs of loss, the adjuster, who is charged with the duty of examining 
them, informs the assured before the expiration of the sixty 
days that he denies the justice of his claim and will not pay it, (206) 
such conduct, by implication, renders it unnecessary to make out 
a statement of loss, and is held to be a waiver of the requirement to 
furnish it, as well as of the condition that suit shall not be brought 
within that time. Insurance Co. v. Jacobs, 66 Texas, 366; 2 May, 
see. 504. As a general rule, if the insurer, through the conduct of any 
agent acting within the scope of his authority, lead the insured into an 
infraction of one of the conditions of a policy by insisting upon the 
perform,ance of a duty enjoined by .another clause of the policy, and 
inconsistent with the observance of such condition, the insurer will be 
estopped from insisting upon a forfeiture. 2 May, p. 1144 and notes 
2 and 3, secs. 497,499. And it has been expressly held that "Statements 
by a local insurance agent that the plaintiff's loss was all right," and 
that the company would pay the amount, constitutes a waiver by the 
company of the clause in  the policy requiring formal proof of loss, and 
also "the one barring suits not brought within one year." Ide v. Insur- 
ance Co., 2 Burr., 235; 2 May, sec. 504. The authorities cited, and 
many others, recognize the power of even a local agent, while acting 
within the scope of his authority, to waive the forfeiture prescribed 
for the infraction of a given condition in a policy by leading him into 
the reasonable belief that it will not be insisted on, and they also lay 
down the principle that the company is estopped in such cases from 
taking advantage of the breach of the condition, because it would be 
fraudulent to do so. I n  Muse v. Assurance Co., 108 N. C., 242, i t  is 
declared that such stipulations, operating as forfeitures, are construed 
strictly, and comparatively slight evidences of waiver have been held 
sufficient to prevent their enforcement. Ripey  v. Insurance Co., 29 
Barb., 552; Ames v. Insurance Co., 14 N. Y., 253. 

Counsel for defendant seem to have overlooked the fact that (207) 
the plaintiffs are not insisting that the defendant company, by 
the conduct or the words not reduced to writing of its authorized agents, 
could extend the operation of a statute of limitations, but that it could 
by language uttered and acts done by such agents, while in  the line of 
duty, waive the exaction of a forfeiture, which is not favored by the 
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court. Says Judge Christiancy, in  Insurance Co. v. Hall, 8 Cooley 
(Mich.), 211, in  referring to a stipulation similar to that under con- 
sideration: "If valid at all, it was valid as a contract, not as a statute. 
A limitation fixed by statute is arbitrary and peremptory, admitting of 
no excuse for delay, beyond the period fixed, unless such excuse be recog- 
nized by the statute itself. But a limitation by contract (if valid) 
must, upon the principle governing contracts, be more flexible i n  i ts  
nature, and liable to be defeated or extended by any act of the defend- 
ant which has prevented tlie plaintiff from bringing his action within 
the prescribed period." I n  that case i t  was held that the condition 
was waived by furnishing no opportunity to plaintiff to serve process 
just before the expiration of the twelve months. A case directly in 
point is Ames v. Insurance Co., supra, wherein, discussing the waiver 
of a similar condition that suit must be brought within six months, the 
court said: "The defendants had it in their power, by objecting to the 
proofs of loss and neglecting or refusing to file them, to extend the time 
in  which they were required to pay beyond the period of six months 
after the occurrence of the loss, and in  such case clearly it could not be 
pretended that the insured had stipulated away his right of action, but 
the defendants would be deemed to hare waived the twelfth condition. 
I n  this case the proofs of loss were delivered to the defendant some nine 
days after the fire. They were retained without objection eighty-five 
days, or within five days of the time when the loss was due and payable 

by the ninth condition. I t  was then first suggested by the secre- 
(208) tary that the proofs were incomplete in not setting forth, as 

required, whether or not the insured property was encumbered. 
Seven days thereafter, and on 14 October, the plaintiff transmitted an 
affidavit to the company supplying the alleged defect. Yo further 
objection was heard from the defendants, but they had secured all 'that 
was probably desired-an extension of time for ninety days from 14 
October, and put it out of the power of the plaintiff to successfully 
maintain an action commenced within six months after the loss oc- 
curred. H e  was told, in effect, that the defendant would insist on the 
terms of the ninth condition (which provided that suit could not be 
brought for ninety days after filing proof of loss) as to the time when 
the loss was due and payable, and that, if he commenced an action to 
avoid the bar prescribed by the twelfth condition, they should interpose 
the defense that by the contract the insurance money was not yet due 
and payable. I t  cannot be doubted that the defendants intended to 
and did waive the limitation stipulated by the twelfth condition." This 
opinion is cited with approval by leading text-writers and many of the 
courts. Says May (vol. 2, sec. 505), '(Thus the insured is estopped 
to object to a failure to bring suit within the time limited by an offer 

144 



N. C . ]  FEBRUARY TERM, 1892. 

to pay the loss afterwards or when such failure is induced by the con- 
duct of the insurer"-citing L4mes' case to sustain the position. 

I n  Muse v. Assurume Co., supra, this Court, following the current 
of authority, held that the stipulation that there should be a forfeiture 
unless suit should bc brought within twelve months after thc loss 
operated as a contract which might be waived, and not as a statute of 
limitations. Indeed, in  that case it was declared that plaintiff might 
have submitted to judgment of rlorlsuit and brought a new actiorl within 
a year after such judgment, though after the expiration of twelve 
months from the fire, if the limit had been imposed by a statute instead 
of by contract. When the rights of Muse were declared lost 
because the principles applicable to thc statute of limitations did (209) 
not apply to a contract, wr are at  a loss to uiiderstand how 
counsel can contend that irt the case under consideration the plairl- 
tiffs have lost their right of action, becausc thr bar of the statute of 
limitations cannot be cxtcnded except by an agreement in  writing and 
upon consideration, or at any rate a direct promise not to plead it. 
Neither Joyner v. Massey, 97 N. C., 148, nor any of thc class of cases to 
which i t  belongs apply to that at  bar. We might concedc the law in  its 
application to statutes of 1;mitation tr, be just what counsel insisted 
that it was, and still the plaintiffs would be protcctcd by thc well- 
established principle that contracts providing for forfeitures are more 
"flcxible" than statutes of limitation, and may be waived by very slight 
circumstances. Muse 2). Assurance Co., supra; Insurar~ce Co. 11. Hall, 
supra; Ames' case, supra; 2 May, sec. 505. The usual stipulation in 
a policy that no agent of the conipany is authorized to change its terms 
or conditions, and that they shall not bc waived except in writing 
endorsed on the policy, does not apply to colditions to be performed 
after the loss is incurrcd, nor invariably even to the warranties of the 
contract if any fraud be practiced. Carson r l .  Insurarrce Go., 43 N. J., 
300; Whitted v. Insurance Co., 76 N.  Y., -221 ; Inwcrunt c Co. u. Cape- 
hart, 108 Ind., 270; Pishbeck v. 1~wuragr.e Co., 54 Gal., 422; B a y  v. 
Insurance Co., 81 Me., 244; Insurance Go. 1 ) .  Weiss, 106 Pa. St., 20; 
Hornthal 11. Insurance Co., 88 N. C., 71; Beprae 1). Insurance Go., 92  
N. C., 422; ibid., 93 N. C., 240; GrubFs v. Insurance Co., supra; Pol- 
lette v. Insurance Co., 107 N.  C., 240; Lamberlon 11. Insurance Go., 
39 N. W., 76. Where, as in our case, the insured is Icd by the conduct 
of an agent of the company, acting within thr scope of his authority, 
to believe that the stipulation will not be insisted on, or such agent 
insists upon another stipulation inconsistent with its enforcerrrcnt, the 
condition is deemcd waived without the mdorsc,mcnt on the 
policy. (210) 
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DIBBRELL v. INSURANOE CO. 

The plaintiffs' counsel, on 10  May, 1889, demanded a settlement 
of the president, and the secretary replied, referring them to the 
adjuster, who had "the matter in  hand" and would treat with them, 
thus waiving directly their right to arrange the matters in controversy, 
if such authority would otherwise have been exclusively in them, and 
holding the adjuster out to the plaintiffs as armed with full power to 
represent the company and treat with the plaintiffs or their attorneys 
in  their stead (see letter of the secretary) as fully as they or either of 
them could do. The facts in our case, therefore, present a peculiar 
aspect, in  that'the adjuster is expressly clothed with plenary power in  
the conduct of the settlement, as f a r  as the president and the secretary 
of the.company could confer such authority. Considering Spencer 
then, as the representative of the president, and so held out by his 
letter, he had authority, either directly or by implication, as a general 
agent of the  company, in the language of Chief Justice Smith, in Horn- 
thul v. Insurance Co., supra, "to waive a forfeiture and dispense with 
what would otherwise cause it." 

We are aware that it is possible to find authority in support of a 
different view of this case from that taken by us, but we prefer, as 
between conflicting opinions, to follow that. line of authorities that does 
not leave an ignorant individual who has made an honest effort to 
perform his contract at  the mercy of shrewd agents of corporations 
because of stipulations with which he has been bound hand and foot. 
We have no sympathy with any construction of contracts which would 
leave the courts powerless in the presence of an acknowledged fraud, 
though it be perpetrated by hedging one about with restrictive conditions 
and forfeitures, so that, pursue what course he will, he runs counter to 
a stipulation which, if strictly enforced, is fatal to his recovery of the 
money justly due to him in consideration of the fact that he has paid 
his premiums and comes before the court with clean hands. Under such 

circumstances technical defenses should be disregarded upon 
(211) slight evidence of a waiver of rights under them, i n  order to 

do substantial justice. '. 
We think, for the reasons given, that there was no error in the 

charge of the court below of which the defendant had just cause of 
complaint. His  Honor put upon the plaintiffs the burden of showing 
that the adjuster made the promise to pay for the purpose of inducing 
delay, and then taking advantage of it under the limitation stipulation, 
though we consider the demand of the adjuster for the performance of 
any condition that he had a right to insist on and which was incon- 
sistent with the bringing of the action within the limited time a waiver 
of that stipulation. Ames v. Insurunccz Co., supra. Tt seems to us, 
also, that the judge might have told the jury that if the stipulation was 
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waived by the conduct and language of the adjuster, then the plaintiffs 
were left free from any restriction as to the time of bringing suit except 
such as was imposed by the statutcx of limitations. The waiver, which 
the jury found was made by the adjuster, grew out of his insisting 
upon proofs which i t  required an indefinite time to procure and furnish, 
and i t  must be construed to have been absolute and unconditional, 
not an  extension of its operation while the proofs were being produced. 
I f  the  right to demand the forfeiture was waived at all, i t  was by 
such conduct on the part of the adjuster as made it inequitable for the 
company to insist upon the stipulation, or, in other words, it was 
because the defendant was estopped by its conduct from enforcing that 
clause of the contract then or afterwards. 2 May, see. 505, and other 
authorities cited supya. I f  the defendant was estopped from enforcing 

. the forfeiture by matter i n  pais, such as the conduct of its agent, incon- 
sistent with the right to demand a compliance with it, i t  is difficult to 
understand how the estoppel could operate to defer the enforcement 
instead of destroying the right to insist upon it entirely. 

MERRIMODI, C. .T., dissenting: The policy sued upon in this (212) 
action contains this clause of agreement : "It is expressly cov- 
enanted by the parties hereto that no suit or action against this com- 
pany for recovery of any claim by virtue of this policy shall be sus- 
tainable in any court of law or chancery unless commenced within 
twelve months next after the loss shall have occurred; and should any 
suit or action be commenced against this company, after the expira- 
tion of the aforesaid twelve months, the lapse of time shall be taken 
and admitted as conclusive evidel~ce against the validity of such claim, 
any statute of limitation to the contrary notwithstandirig." The court 
has held that such agreement is valid and binding on the parties to it. 
Nuse v. Assurance Go., 108 N. C., 240; Manufacturing Co. a. Assur- 
ance Co., 106 N. C., 28. The alleged loss of the plaintiff occurred on 
31 July, 1888, and more than twelve months next thereafter, to wit, 
on 4 June, 1890, this action began. Hence, by the express agreement 
above set forth of the parties, the alleged cause of action is without any 
force or validity, and not actionable. 

The  plaintiffs allege, however, that their delay in bringing their 
action was induced by the defendant. "And they further say that 
defendant ought not to be allowed to set up said limitation or for- 
feiture as a defense to this action, since the delay in bringing this 
action was caused by the actions and promises of the defendant, which 
induced plaintiffs to believe that the said limitation would not be 
pleaded or relied on." 
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But the policy contains this further clause of agreement: "And it 
is further expressly covenanted by the parties hereto that no officer, 
agent, or representative of this company shall be held to have waived 
any of the terms and conditions of this policy unless such waiver shall 
be endorsed hereon in  writing." This agreement does not contravene 

. any principle or policy of the law. I t  is reasonable, and there is no 
legal reason why i t  is not valid. The parties might make it, as they 

did, a material part of the contract of insurance. I t  is not 
(213) pretended that the defendant or its agent ulaived the agreement 

that the plaintiff in  case of loss should bring his action within 
twleve months next after it accrued by writing or endorsement on the 
policy, or in writing at  all. Thc plaintiffs knew of this agreement; i t  
is presumed, and must be taken, that they had knowledge of i t ;  it is 
not contended that they did not. It was, therefore, their laches if 
they allowed more than twelve months to elapse after their loss before 
they brought their action without having a waiver as to the lapse of 
time endorsed on the policy. I n  the face of the express stipulatioii 
above recited. and the absence of an endorsement of such waiver on the 
policy, and in  the abscnce of all agreerrrent of such waiver, I cannot 
see any just or valid reason, legal or other, why the agreement of the 
parties shall not be enforced according to its plain terms and purpose. 

I t  is not alleged that the defendant or its agent fraudulently induced 
the plaintiffs to delay the bringing of their action, but simply that 
they were induced to do so by the defendant's "actions and promises." 
It appears that the plaintiffs furnished their proof of loss. The 
defendant's agent (the adjuster) insisted that they should furnish 
certain other evidence of the extent of their loss. But the plaintiffs 
did not ask the agent of the defendant to waive the lapse-of time 
i n  writing on the policy or otherwise, as they might have done; they 
said nothing on that subject, nor did the defendant or its agent intimate 
that he had any authority to do so, nor did he promise to do so. There 
was no evidence sufficient to go to the jury to prove such a waiver by 
act or promise in writing or otherwise. The evidence relied upon, 
fairly interpreted, gives rise to no more than conjecture of the merest 
inference, that ought not to be allowed to prevail to destroy a plain 
and express stipulation. I f  evidence of the waiver, other than a 
waiver in  writing endorsed on the policy, could be competent at  all, it 

should have been clear and distinct, not such as gave rise to mere - 
(214) inference or possible implication. Moreover, it was in evi- 

dence, without contradiction, that the adjuster had "no author- 
i ty to waive any stipulation of the policy." 

This case is very different from Joyner v. Massey, 97 N. C., 148, 
and other like cases cited for the plaintiffs. I n  these cases the defend- 
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ants expressly asked and induced the plaintiffs not to sue, and promised 
directly that they would not plead the statute of limitations. The court 
properly held that i t  would be unconscionable and a fraud upon the 
plaintiffs to allow the defendants to avail tE~emselvcs of that-plea. But 
here the defendant did not request the plaintiffs not to sue, nor did i t  
promise not to avail itself of the express agreement under considera- 
tion. I n  view of this agreement the waiver should have been clear and 
distinct, not left to mere inference. 

The court instructed the jury that if the defendant's agent on 1 June. 
1889, required the plaintiffs to produce certain duplicate warehouse 
bills, the plaintiffs would he entitled to a reasonable t ime within which 
to procure and produce the same, and left it to them to determine what 
was such reasonable time. The view I have taken above renders it 
unnecessary for me to point out the error in this instruction. I deem 
it worth while, however, to say that what is reasonable time is not a 
question of fact for the jury to determine, but is a question of law to 
be determined by the court when the facts are found or admitted; and 
when the facts do not appear the court should submit the evidence to 
the jury, instructing them that there would or would not be rcasonable 
time accordingly as they might find the facts in view of varying 
aspects of the evidence. See E m r y  v. R. R., 109 N. C., 589, and cases 
there cited. I n  my judgment, there is error, and there ought to be a 
new trial. 

Per Curiarn. No error. 

Cited: Bergeron v. Ins. Co., 111 N.'c., 52; I iorton v. Ins. Go., 122 
N. C., 504; Pretzfelder v. Ins. Co., 123 N. C., 166; Strause v. Ins. Co., 
128 N. C., 66; Gerringer 11. Ins. Co., 133 N. C., 414, 417; Parker 71. 

Ins. Co., 143 N. C., 344; Illodlin v. Ins. GO., 151 N. C., 45; Trull  v. 
R. R., ib., 550; Higson v. Ins. Co., 152 N. C., 210; Heilig v. Ins. GO., 
ib., 360; ~ i l l i n e r y ' C o .  v. Ins. Co., 160 N. C., 137; Lurnher Co. v. John- 
son, 177 N. C., 51; Hardy v. Ins. Co., 180 N.  C., 184. 

W. H. HARRELL v. T H E  ALBEMARLE AND RALEIGH RAILROAD 
COMPANY. 

1. Where a railroad coppany permitted one of its cars to remain for several 
days on a side-track, in a public street, in such a position that it pro- 
jected two feet on a bridge at a public crossing, and was calculated to 
and did frighten plaintiff's horse, whereby plaintiff received injuries, 
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the company was guilty of negligence, although its other side-tracks 
may have been occupied fully with other cars necessary for the prosecu- 
tion of its business. 

2. Evidence that another horse had become frightened at the same car, on 
a previous occasion, was competent to show that it was calculated to 
frighten horses, and negligence in permitting it to remain at that place. 

ACTION for damages, tried at March Term, 1891, of MARTIN; 
Whitaker, J .  

The plaintiff alleged that he was "a practicing physician, and while 
going from the town of Williamston into the country to attend to his 
patients, with his horse and buggy, he found it necessary to cross the 
track of said railroad on a bridge, at a point on the public street in  the 
town of Williamston, which had heretofore been constructed by the 
defendant company, a t  a regular and usual crossing for persons going 
into the country in the direction the plaintiff was going on a bridge. 

"That near or upon said bridge, in the public street of said town, 
upon the said day and several days theretofore, the said defendant had 
by their gross negligence, through its employees and agents, placed one 
or more of its cars partly over said bridge or near thereto in  said 
public street of said town, partly obstructing said crossing and street, 
which was calculated to frighten horses passing; and that the plaintiff, 
while attempting with the utmost care to drive over said bridge, a bridge 

which the plaintiff had crossed many times before, his horse 
(216) became frightened at said car or cars and became unmanage- 

able and ran away, throwing the plaintiff from his buggy, inflict- 
ing serious and permanent injury, breaking his buggy, medicine box, 
and injuring his horse, to the plaintiff's damage," etc. 

The defendant answering, among other things specifically denied 
that i t  was necessary for the plaintiff to cross the defendant's roadbed 
a t  the point mentioned, as there were other roads leading from the town 
and in  the direction the plaintiff was going, and further alleged "that 
the use it was making of its track, by the placing of a car thereupon, 
in  or near the public highway, at the time of the plaintiff's mishap, 
was a reasonab~e one." 

Further, that it is not guilty of carelessness, negligence, or improper 
conduct, as in the complaint alleged; and says that the injury therein 
described, if any was, was caused by the fault and negligence of the 
plaintiff himself. Wherefore, defendant asks that it go without day 
and recover costs. 

On the issues submitted by consent, the jury found the following 
state of facts: "That the defendant negligently caused and allowed its 
car to be placed and remain on the bridge at the point where the public 
street of the town crossed the railroad; that the car was on the bridge 
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two feet; that it was calculated to frighten plaintiff's horse, a d  did 
frighten him, so that the plaintiff received damage thereby to the 
amount of $400; that the defendant in placing the car there and 
permitting it to remain was not making a reasonable use of its track, 
but was guilty of negligence, and that the plaintiff was not guilty of 
contributory negligence." 

The defendant asked the following instructions: 
1. That the placing of the car partially in the street, even if it 

extended to some extent over the bridge, was not negligence. 
2. A car in a highway, with which a traveler does not come in con- 

tact or collision, and which does not obstruct the way of travel, is not 
to be deemed a defect, though a horse may take fright thereat 
and cause damage. (217 

3. That the defendant company had the right to the use of the 
track on which its car was placed, and had the right to place its car 
there, and if its car left sufficient space for the passage of vehicles, and 
did not actually obstruct the cartway, it is not liable. 

4. That the ordinary rule, that persons placing objwts in or near 
a highway, and which are calculated to frighten horses of ordinary 
gentleness, are liable for the injuries resulting therefrom, does not 
apply to this case. 

5. That upon the testimony in the case, the defondant company is 
not liable. 

6. That if they believe the cars were placed on the side-track, as 
testified by witnesses Ellison and Hill, theirs being the only evidence 
as to the necessity of so placing the cars, they should find that the 
defendant was not negligent, and that the use of said track was reason- 
able, and defendants are not liable. 

7. That if the jury believe that at the time the cars weqe placed upon 
the side-track the other side-tracks were filled with cars. and that it 
was necessary to put them on said side-track, then they should find that 
the defendant was negligent, and that the use made of the side- 
track in placing the cars upon it was reasonable, and the defendants 
are not liable, and that upon this point of the necessity and reason of so 
placing the cars the only evidence is that of the witnesses Ellison and 
Hill. 

8. That if there was sufficient room,left on the bridge for persons to 
pass with buggies, wagons, etc., and they could do so without striking 
against the car, with ordinary care, then the defendants are not guilty 
of negligence; and this would be so even if they had to turn 
from the usual track of wheels on the bridge. (218) 

The court declined these prayers for instructions and, among 
other things, not excepted to, charged instead thereof: 
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"If you should find that at the time of the accident the side-tracks, 
other than the one upon which was the car of which the plaintiff com- 
plains, were filled with cars, and that it was necessary to the industry 
of the defendant to have this car at the place at which it was, then 
it would be your duty to say that the defendant was not negligent, 
and that the use dofendant was making of its track was a reasonable 
one." 

For the refusal to give these instructions (except the fourth, as to 
the refusal of which there is no exception), and to instruction just 
quoted, the defendant excepted, and appealed from the judgment 
against it. 

Donne11 Gilliarn for plaintiff. 
J .  B. Moore for defendant. 

CLABK, J., after stating the case: This charge yas certainly as fav- 
orable to the defendant as it had a right to ask; indeed, we think more 
so, because, notwithstanding the defendant might have failed to pro- 
vide itself with side-tracks sufficient for its business, it, did not follow 
that it had the right to obstruct the public street and crossing by allow- 
ing a shanty-car to remain for several days "ten feet in the street and 
two feet on the bridge at the crossing," especially when the jury find 
from the evidence that such shanty-car so situated was calculated to 
frighten the plaintiff's horse. 

I f  the defendant "in the exercise of its industry" was moving the 
car along its track and crossing the street, and the plaintiff's horse 
was frightened thereby, or if the car was on the side-track at a place 
where it had a right to be, and the horse took fright, ordinarily the 
plaintiff could not recover. Morgan v. R. R., 98 N. C., 247. The rail- 

roads are chartered with a view to the exercise of the rights 
(219) necessary and proper for the performance of the great industry . 

committed so largely to them. But when the car was placed 
in the street, occupying a part of the bridge, permitted to remain there 
for several days, and so situated was calculated to frighten plaintiff's 
horse, and did frighten him, and the court told the jury, notwith- 
standing, that if the putting the car at such place was necessary to the 
defendant's industry because the @her side-tracks were filled with cars, 
that the plaintiff could not recover, the defendant certainly has no 
cause to complain. Myers v. R. R., 87 N. C., 345. This covers sub- 
stantially the objections raised by the prayers for instruction, their 
refusal, and to the instruction given in lieu thereof. 

The only exception to evidence is that a witness was allowed to 
tc~stify that he saw another horse frightened by this car at that place 
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the day before. This evidence was competent, both on the issue sub- 
mitted, by conscnt, whethcr the car was calculated to frighten horses, 
and whether it was negligence to permit i t  to remain at that point. 

No error. 

Cited: Alexander ?I. B. R., 112 N. C., 733; AT0rto.n v. R. R., 122 N. C., 
934; Dunn v. R. R., 124 N. C., 266; Thomason I ) .  R. B., 142 N. C., 
329; Dufly v. R. R., 144 N. C., 28; Beligny v.  Furniture Co., 170 
N. C., 204. 

JOHN L. HALL v. LEANDER TILLMAN ICT a~,. 
(220) 

Claim and Delivery-Form of ,Judgment-Liability of Sureties Upon 
Defendant's Undertaking-Costs-Ifijuries Lo Property in Seizure. 

1. In claim and delivery, when for any cause judgment cannot be given for 
the recovery of the property in specie, as where pendente  l i t e  the prop- 
erty was sold under order of court, judgment should be rendered for 
the recovery of the value of the property at  the time of the tortious 
taking, with interest thereon, in lieu of damages for deterioration and 
detention, and for the costs. 

2. Where, in  claim and delivery, the defendant pleads that  he became pos- 
sessed of the property under a contract of sale, upon the facts being so 
found by the jury (the property having been sold under a n  order of 
court pendentc  l i t e )  judgment should be rendered against the  sureties 
to the defendant's undertaking for the penalty of the  bond, to be dis- 
charged upon the payment of the contract price, with interest and costs, 
less the payments by the defendant. 

3. The sureties on a defendant's undertaking in claim and delivery are  
liable for the costs of the action upon the plaintiff's recovery, notwith- 
standing the amendment by Laws of 1885, ch. 50, to The Code, sec. 324. 

4. A plaintiff who is  adjudged to be the owner of machinery is not liable 
to the defendant for injuries to a shelter covering it, done in removing 
i t  under a n  order in  claim and delivery proceedings, unless wantonly 
done. 

CLAIM AND DELIVERY for the purpose of acquiring possession of a 
portable engine and sawmill, tried at  September Term, 1891, of 
CIIATHAM, before McIver, J. 

At Fall  Term, 1886, the jury responded in the affirmative to two 
issues involving the plaintiff's title and right to possession, but did not 
answer tho other issues. Thereupon the court ordered the engine and 
sawmill to be sold, which was done by the commissioners ap- 
pointed, and the proceeds of sale were paid and sale confirmed. (221) 
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The appeal from that judgment was not perfected. 
Subsequently a judgment was rendered for what purported to be, , 

but had never been ascertained by a jury to be, the balanco of a debt 
due the plaintiff from the defendants, against the defendants and the 
sureties on the replevy bond. That judgment was reviewed on appeal 
(see case, 103 N. C., 281), and a new trial was granted as to untried 
issues, leaving the verdict already returned undisturbed. 

First Exception.-At May Term, 1891, when the case was called, 
thc plaintiffs submitted the following issues : - 

1. What damage has the plaintiff ,sustained by reason of the detention 
of the property in controversy by the defendants from 28 November, 
1884, to 12 February, 1887? 

2. What damage has the plaintiff sustained by reason of the deteriora- 
tion of the property in controversy from 28 November, 1884, to 12 
February, 1887 ? ", 

The defendants excepted to the issues tendered by the plaintiff, and 
contended that no issue should be submitted for the plaintiff, he having 
elected to stand by the judgments of Fall Term, 1886, and February 
Term, 1887, and reap the fruits of the same. Also, upon the grounds 
that if any issues were submitted, they should be those submitted at 
Fall Term, 1886, and not passed upon by the jury, with the following 
additional issue tendered by the defendants and accepted by the plain- 
tiff: "What damage has the defendant sustained by reason of the tear- 
ing down of the house and removing the machinery of the plaintiff ?" 

The defendants further objected to the issues as tendered by the 
plaintiff, upon the ground that the time during which damages should 
be assessed against defendants should be from 28 November, 1884, to 
October Term, 1886. The issues tendered by the plaintiff and the one 

tendered by the defendants were submitted by the court, and the 
(222) defendants excepted. 

After the close of the evidence, and during the argument of 
counsel, his Honor, of his own motion, changed the issues and sub- 
mitted to the jury those set out in the record, and the defendant did 
not except. 

Second Exception.-The plaintiff was examined as a witness in his 
own behalf, and testified that the mill and engine had deteriorated in 
value from 28 November, 1884, to 12 February, 1887, a certain sum, 
and that the mill during that period would have been fairly worth to 
him the sum of $50 to $60 per month. 

The defendants excepted to the evidence as to the monthly value, 
upon the ground that the witness should testify as to the value of the 
mill during the period as a whole, and that the interest upon the value 
at the time of seizure was the true measure of damages. 
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There was evidence on the part of the defendants tending to show 
that at the time of the seizure the property was under repair and 
had no rental value; that repairs were put upon i t  by the defendants 
to an amount of $125. 

Third  Zxception.-On the cross-examination of the plaintiff he testi- 
fied, the defendants objecting, that while the property was in possession 
of the defendants and before this action was instituted, he had been 
paid by the defendants the sum of $200 oil an alleged contract of sale 
of the property. During the progrcss of the trial his Honor withdrew 
this evidence from the jury, and the defendailts excepted. 

Pourth Exception.-His Honor charged the jury that the interest 
on the value of the property at the time of the seizure was not the 
measure of damages for the detention, but that the true measure of 
damages was the fair rental value during the period, at the place of 
location, and that the jury might estimate it by the month, as all 
the evidence introduced tending to show a value tended to show it (223) 
by the month. The defendant excepted. 

F i f t h  Exception.-The court further charged the jury that in esti- 
mating the deterioration of the property the jury might consider the 
price at which the property sold at the commissioner's sale, together 
with the other evidence in the case, to which charge the defendants 
excepted. There was a verdict as set out in the record. The defend- 
ants moved for a new trial, for the errors assigned. The motion was 
refused and judgment rendered as set out in the record. 

S ix th  Exception.-From which judgment the defendants appealed to 
the Supreme Court, for the errors assigned,*and for the further reason 
that no judgment should be rendered against defendants' sureties for 
costs. 

Thomas B. Womack for plainti f .  
James H. Beaden and A. P. Gilbert for defendants. 

AVERY, J., after stating the facts: Under the provisions of the origi- 
nal section (326 of The Code) the bond filed by the defendants in the 
ancillary prbceeding would have been conditioned for the delivery to 
the plaintiff of the property described in his affidavit, "if such deliv- 
ery should be adjudged, and for the payment of such sum as may  for 
any  cause be recovered against the defendant." But it was provided 
by the act amendatory of that section (ch. 50, sec. 2, Laws 1885) that 
such bond sEould thereafter be conditioned "for the delivery thereof 
wilh  damages for i ts  deterioration and i t s  detention, if delivery can be 
had; and i f  such delivery cannot, for any  cause, be had, for the payment 
to h i m  of such sum as may be recovered against the defendant for the 
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value of t h e  property at the  t i m e  of the  un lawfu l  talcing or detention,[ 
w i t h  interest thereon, as damages for such taking and detention." 

I n  T a y l o r  v. Hoclges, 105 N. C., 349, it is said that "section 324 of 
The Code, as amended by chapter 50, Laws 1885, prescribes a 

(224) form of replevin hond peculiarly adapted to those cases where 
the title to specific personal property (such as horses) is the 

only question at  issue, and the  full value of the  property i s  the just 
alternate allowance as damages w h e n  t h e  property i s  not delivered." 
Section 326, as amended by section 2 of the same act, requires that the 
hond of the defendant, when he retains possession of the property, shall, 
in  case of a judgment adverse to defendant's claim, secure to the plain- 
tiff the deliverybr the value of the property at  the time of the wrongful 
taking or detention, instead of the value "at the time of seizure" under 
the warrant as is provided in the bond prescribed for the plaintiff. I t  
is manifest that the Legislature did not intend to give to either plaintiff 
or defendant, who might prevail in the action, double damage, interest 
on the amount of money invested in the property wrongfully detained, 
and at  the same time additional compensation for deterioration and 
detention. But where the property is unjustly withheld by either, and , 

subsequently returned under the decree of the court, compensation is 
allowed, not only for detention, but for deterioration, because the full 
measure of justice could not be meted out in  any other way. Before 
the passage of the amendatory act the value was assessed, as in the old 
action of replevin, at  the time of the trial instead of that of seizure by 
the officer or the wrongful taking or detention; but in  both Aolrnes v. 
Godwin,  69 N. C., 467, and Miller 11. H a h n ,  84 N. C., 226, the Court 
declared that 'Where the property had been destroyed so that it could 
not be returned in  specie, the jury would be justified in so finding and 
giving the value of the property at  the time of the taking and interest 
thereon as the damages for taking and detention. Now where a return 
of the specific article to the plaintiff cannot be enforced, the value is 
assessed as of the time of the tortious taking or the wrongful detention 
by the defendant, and he is required to pay interest by the terms of 

the act ('as damages," both for taking and detention, from that 
(225) time, as would have been the rule if the plaintiff had brought 

trover under the old, or had declared in his complaint simply for 
the wrongful eoriversion under the new practice. The property in this 
case having been sold under a judgment of the court in  the cause and 
placed beyond the reach of the law, the question of damages resulting 
from deterioration and detention was no longer a living issue. That 
judgment, rendered in  1886, is now res judicata. A new trial was 
granted on appeal from a subsequent judgment in  order to have "a 
finding upon at least one of the remaining issues" suggested on the 
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former trial. I lal l  v. Til lman,  103 N.  C., 281. The one remaining 
issue upon which it was essential for the plaintiff's interest to have a 
finding bsfore the case could be disposed of, was that involving the 
value at the time of the wrongful detention. As the specific machinery 
cannot be now returned, and the money realized from a sale of it has 
been paid into court, the question of just compensation to the owner for. 
being compelled to take back his property, deteriorated in value since 
he parted with it, does not arise. 

I n  providing that the plaintiff shall have interest from the time of 
the taking or detention, in lieu of damage, the statute but reaffirms a 
principle upon which the court might have acted under similar cir 
cumstances before its passage. IToHmes v. Godwin and Miller v. Hahn, 
supra. Where the property could not be returned, and the court was 
bound to take cognizance of the fact, as in the case at bar, it was error 
to instruct the jury that a fair rental value of the property was the 
true measure of damage instead of the interest from the time of 
wrongful detention, as it was to submit the issue offered by the plaintiff 
involving the question of damage by deterioration and detention. The 
court could have proceeded to judgment as to the amount due plaintiff 
for the detention upon a finding of the value of property when the 
defendants wrongfully detained it, because the law prescribes 
that interest on said sum from that time shall be the damage. (226) 
But in a case like that at bar, where a purchaser makes default 
in paying the purchase money for personal property, the title to which 
is still in the original owner, either by reconveyance or reservation at 
the time of the sale, the jury should ascertain the value when the pur- 
chaser acquired possession, because his refusal to meet the payments 
and perform the conditions attaching to the purchase place him, in 
contemplation of law, in the same position as if the original taking 
had been wrongful instead of permissive. If the court had directed 
the jury to find the value of the mill and engine when delivered to the 
defendants, the court could have proceeded to judgment upon that 
finding by allowing interest on that sum, as damage, unless it appeared 
also that there was a stipulated price agreed upon between the parties 
for the property, a part of which had been actually paid. Claiming 
the right to show such contract and payment, the defendants excepted 
to the ruling of the court in withdrawing from the jury evidence that 
had been admitted and which tended to show that the defendants had 
previously paid to the plaintiff $200, a part of the purchase price of 
the machinery seized, while it was still in the hands of the defendants 
as purchasers, and before the seizure and subsequent replevying by 
defendants. 



The defendants set up the defense in their answer that they had 
bought the portable sawmill and engine from the plaintiff, had agreed 
to pay him $800, and had actually paid, after the original coptract of 
sale, and before the seizure, $200. It seems that the defendants on 
the former appeal insisted that the court could not proceed to judgment 
upon the simple finding that the plaintiff was the owner and entitled 
to the possession of the mill and engine in controversy, when it appeared 
of record that they had been converted into money by virtue of an order 
in the cause. When .Jusfice Davis said for the Court that there was 

"at least one7, issue remaining to be tried, he evidently adverted 
(227) to the possibility that the defendants might insist, on the new 

trial awarded, upon their claim to a credit upon the value of the 
machinery for the payment of $200. Where in selling property the 
owner reserves title in himself till the purchase money is paid, or takes 
a reconveyance by mortgage deed to himself from the purchaser to 
secure his debt, though he has a right to demand possession on default 
in the payment of the price or on breach of the conditions of the mort- 
gage, the defendant and his sureties upon a final adjustment of their 
liabilities may justly demand that the jury shall find what was the 
price agreed upon between the parties for the property, and what sum 
had been actually paid. Taylor  v. Hodges, supra. "There are torts 
and contracts, just as there used to be; but there are not several forms 
of action. . . . I t  is the transaction that is investigated, without 
regard to its form or name." Walsh  v. Hall ,  66 N. C., 233; Wilson 
v. Hughes,  94 N. C., 182. I f  there was no testimony upon which the 
actual amount of purchase money due after deducting the payments 
could be ascertained, then the judgment would depend upon the value 
at the time of the wrongful taking or detention, which, in a case 
where there is default in paying the purchase money, would relate to 
the taking under the contract not performed, and the plaintiff would 
recover the penalty of the bond, to be discharged upon the payment of 
the value of the property so ascertained, and interest from the date of 
wrongful taking and costs. But if, in addition to the value at the 
date of wrongful detention or conversion, the jury had found that the 
original purchase money was $800, with interest from a specified date, 
and that at a period subsequent to the sale, and before the action was 
brought, the defendants had paid $200, then the true amount of the 
debt due could be ascertained by allowing such credit. I n  that event 
the judgment should have been for the recovery of the pe~ialty of the 

bond, to be discharged on the payment of the balance actually 
(228) due on the debt, with interest from the first of the term, and 

costs of action. Taylor v. Iiodges, supra. To that, if the jury 
had been allowed to ascertain the value at the time of tho original 
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taking, the plaintiff would, if no payment had been made on the stipu- 
lated price, have been entitled to recover on the bond, to be discharged 
on payment of the value, with interest from that time; but if, in addi- 
tion, they had found that $200 had been paid on the original contract, 
then the plaintiff should have had judgment for the penalty, to be 
discharged on payment of the balance actually still due. So that, by 
this interpretation of the statutes and constructions placed upon them, 
a fair and equitable adjustment between the parties can be effected. 
Where the purchaser uses the property and makes no payment at all, 
the taking is treated as if it had been tortious from the beginning. 
Where he pays a part of the purchase money, but fails to discharge the 
whole of the debt, it is treated as a contract, and full credit is 
allowed for what he has paid, while the original owner looks to the 
bond to secure the residue, with interest. 

Under the old practice the plaintiff might have brought an action of 
detinue or trover and conversion, or he might have sued out a writ of 
replevin and seized the machinery, but in either action he would have 
recovered costs, and in the action of replevin the sureties on the 
defendants7 replevin bond would have been liable for costs as incident 
to the judgment for the property. Under the new practice it was 
held, up to the passage of the &t of 1885, that if the plaintiff, instead 
of declaring in his complaint fo'r a tortious taking or a wrongful con- 
version, simply resorted to the ancillary proceeding of claim and 
delivery, the action would be assimilated to that of replevin, in so far 
that the value should be estimated as of the time of trial. Holmes v. 
Godwin, supra. But we sec no reason why the analogy does not hold 
out so far as to entitle the plaintiff to costs as incident to recovery of 
the property withheld. But our attention is called to the form of the 
amended statute as bearing directly on this question. I t  is true 
that the language of section 326 of The Code is unmistakable (229) 
in requiring the bond to be conditioned ('for the payment of 
such sum as may for any cause be recovered against the defendant.)' 
We do not think that it was the intention of the Legislature to alter 
the law in this respect. Besides, this is not like an affidavit for injunc- 
tion, only an incidental, though an ancillary proceeding, because the 
matter in controrersy is the same as that covered by the condition of 
the bond, viz., Which of the parties has the right to the specific prop- 
erty? The plaintiff will be entitled to receive, before the bond can be 
discharged, if he should prevail in the action, not only the value of the 
property or the balance of the purchase money, as the case may be, 
with interest, but the costs as incident to his recovery. Slaughter v. 
Winfrey,  85 N.  C., 160; Long v. Walker, 105 N.  C., 96. The language 
of tho statute is not so explicit as that of the original section of The 
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NIMOCKS v.  SHINGLE Co. 

Code, but we think that i t  is fairly susceptible of the interpretation 
that the entire costs of prosecuting the action involving the title to the 
property should be recovered by a plaintiff who prevails against the 
defendant and the sureties on the bond. The defendants have not 
made i t  appear, so far as we can see, that they are entitled to damages 
for pulling down a house or removing the machinery. The plaintiff 
was entitled to the custody of the property, as the jury have fourid. 
H e  had the right, therefore, under the order of seizure, to take and 
remove it. I f  i t  could not be removed without injury to the shelter 
placed over it, the plaintiff would not be liable for such injury as was 
not wanton, but merely incidental to such removal. 

Error. 
I 

Cited: Taylor v. Taylor, 112 N.  C., 34; Hall  v. Tillman, 115 N. C., 
502; Hendley v. McIntyre, I32 N.  C:, 278; Mahoney v. Tyler,  136 
N. C., 43. 

R. M. NIMOCKS RT AL. v. THE CAPE FEAR SHINGLE COMPANY 
F 

When the facts upon which an injunction was granted until the hearing and 
a receiver was appointed by the judge below are controverted and doubt- 
ful, the Supreme Court will not interfere with the orders, especially when 
it appears that no serious injury to any of the parties can arise there- 
from. 

MOTION for injunction and receiver, heard before TVhitaker, J., at 
August Term, 1891, of HARNETT. 

The plaintiffs allege, in  substance and effect, that the defendant 
corporation is indebted to them respectively in  large sums of money; 
that i t  is largely insolvent; that being so insolvent, it has confessed 
divers judgments, without action, in favor of its officers and stock- 
holders, founded upon fictitioua debts, the purpose being to defraud 
the plaintiffs and others, its creditors, and defeat the payment of their 
debts; that to that end they seek to sell the property of the defendant 
corporation under executions issued upon such fraudulent judgments 
and put the same beyond their reach, etc. The defcndants admit 
the insolvency of the defendant corpor:ttion; that the latter has con- 
fessed judgments i n  favor of some of its officers and stockholders who 
are defendants, and that they are proceeding to sell the said corpora- 
tion's property to pay these judgments; they deny the alleged fraud, 
and allege their good faith, etc. 

160 
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The court heard the motion of the plaintiffs for an injunction and 
a receiver pending the action, upon divers affidavits produced by the 
plaintiffs and defendants, and, finding the facts, allowed the motion. 

The defendants excepted, and appealed. 

F. 11. Busbee for plainl i fs .  (231) 
J.  W .  IIinsdale and W .  8. Murchison for defendant. 

MERRIMOIV, C. J., after stating the case: There was clearly evitlenco 
to warrant the findings of fact by the court below, and, upon an exam- 
ination of the evidence, we see no reason to disturb such findings or to - 
reverse or modify the order based upon them granting an injunction 
and appointing a receiver pending the action. I t  is admitted that the 
defendant corporation is hopelessly insolvent, and that shortly before 
this action began i t  confessed divers judgments, without action, in favor 
of some of its officers and stockholders, and that the latter. were pro- 
ceeding to enforce the same by sale under execution. The plaintiffs 
allege that their judgments were foundod upon fictitious debts; that 
they are void, and thc purpose of them was to defcat the plaintiffs' 
rights as creditors by sacrificing the propmty of thc corporation at  
a forced sale. The defendants deny the fraud, and allege the justice 
of their demands. The evidcncc leaves material questions at issue not 
at  all free from doubt. I n  such case this Court will r~ot  i ~ ~ t e r f e r e  with 
the order granting an injunction and appointing a receiver, especially 
when i t  appears, as i t  does in this case, that the partics interested can 
suffer no serious injury arising therefrom. Machirc~ Po. v. L u m b e ~  
Go., 109 N. C., 516. 

Affirmed. 

Cited:  Bank  v. Cotton Mills, 115 N.  C., 525; S t o l i ~ s  71. Cogdell, 
153 N. C., 182. 

STATE EX REL. TRAVIS N. HARRIS v. GEORGE N. SCARBOROUGH. 

1. While the General Assembly cannot add to the qualifications prescribed 
by the Constitution for voters, i t  has the power, and i t  is i ts duty, t o  
enact such registration laws as  will protect the'rights of duly qualified 
voters; and no person is entitled to  vote until he has complied with the 
requirements of those laws. 

2. Where there has been no registration at  all, the votes cast cannot be 
counted by proving that  none but duly qualified electors voted. Possibly 
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this principle might be relaxed where a fraudulent conspiracy to deprive 
the voters of the right of suffrage is shown; and it dos not apply where 
the Legislature has failed to provide means for registration. 

3. Where a voter offers to comply with the laws in reference to registration, 
but is prevented by the wrongful conduct of the registrar, his vote 
should be received and counted; but a vote cast upon an invalid regis- 
tration should be rejected. 

4. The provision in the statute (ch. 287, see. 3, Laws 1889) that no registra- 
tion shall be valid unless it specifies, as near as may be, the age, 
occupation, residence, etc., of the elector, is in conformity with the 
Constitution and is mandatory in its terms, and he who seeks to vote 
without complying therewith must show that he offered to do all that 
was required of him and was prevented by the fault of the registration 
officers. 

5. A response to the inquiry a;s to the place of birth and residence of the 
voter, giving the name of the county, is sufficient compliance with the 
statute in that respect; but a response giving only the name of the State 
is too indefinite, and a registration thereon is invalid. 

6. Where it appeared that the registrar read to each person applying to 
register the inquiry printed at  the head of the columns of the registra- 
tion books furnished him, he discharged his duty in that respect, and 
it was the duty of the elector to make his response sufficiently specific 
to,meet the purposes of the law. 

(233) Quo WAERANTO to t ry  the title to the office of register of 
deeds, tried before Graves, J., a t  June, 1891 (Special Term),  

of MONTGOMERY. 
The registration for  Bean's Mill Precinct i n  Ophir Township, and 

Little River Precinct i n  Little River Township, was assailed by defend- 
ant, and the registration books were introduced for that  purpose. The 
registration book for  Bean's Mill Precinct, i n  the column under the  
head "Place of birth," and on the line opposite the name of the  voter 
registered, had simply as the place of birth of the voter "North Caro- 
lina," and i n  the column under the head of "Place of residence," "Mont- 
gomery County," and i n  the column under the head of "Name of town- 
ship or  county from whence removed,'' as the place from which the  
voter had removed, simply "Ophir," and there was evidence tending to 
show (and the evidence was uncontradicted) that  the  registrar, a t  the  
t ime the  voter appeared for registration and registered, read to the  
person so registered the  said headings of the columns i n  the  form of 
interrogatory, and t h q  voter gave answer corresponding to said entries 
exactly as the entries were made. T o  all of which evidence plaintiff 
objected; objection overruled, and exception by plaintiff. 

The registration book for Little River Precinct and Little River 
Township, i n  the column i n  said book under the head of "Place of 
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birth" had, opposite the i ame of the voter as his place of birth, simply 
the name of the county in which he was born, and in  the column 
for "Place of residence" simply Montgomery County, and there was 
uncontradicted evidence that the registrar read the headings of said . 

columns in  the form of interrogatory to the applicant for registration, 
and the voter answered precisely as the entries aforesaid were made 
in the said columns. Plaintiff objected to said e~ridence; objection 
overruled, and there was exception. 

A n,umber of votes in Troy Township was assailed, and for that pur- 
pose the registration book was introduced by defendant. Said regis- 
tration book showed in the columns under the heading in  said registra- 
tion book, "Name of township or county from whence removed," 
a blank-no entry at all. And the registrar was introduced, (234) 
and testified that he read the said heading to the person regis- 
tering in  the form of interrogatory, and the person so registering made 
no answer to the question so asked, and that the said persons had, since 
the preceding election, moved to Troy Township for residence. Plain- 
tiff objected to this evidence; objection overruled, and exception. 

I t  is admitted by the pleading in  the cause that there was "an 
entirely new registration" had in  pursuance of law in  the entire county 
for the election here in  controversy. At the close of the evidence the 
court stated that he should charge the jury that the registrations afore- 
said were not sufficiently specific to meet the requirements of the regis- 
tration law, section 2676 of The Code, as amended in 1889, and that 
such registration was invalid, and the votes of the voters so registered 
should not be counted in determining the result of the election in  
controversy unless such omissions and want of specific statements in 
respect to place of birth, place of residence and place from whence 
removed were not the fault of the voter, but were the fault of the 
registrar. That is, if the voter himself gave answers to the inquiries 
of the registrar as aforesaid corresponding to entries aforesaid, and said 
nothing to cause said entries to be made specific, then, i t  not being the 
fault of the registrar, but his own, the registration would be invalid, 
and the votes .should not be counted. 

To  this ruling of his Honor the plaintiff excepted, and in deference 
to the intimation aforesaid by his Honor, the plaintiff, after excepting, 
submitted to judgment of nonsuit and appealed. I t  is admitted that if 
the said assailed registration is omitted from the count of votes, the 
plaintiff cannot recover. 

I n  respect to said registration the plaintiff contended that the (235) 
following clause in the election law (sec. 2676), to wit: "No 
registration shall be valid unless i t  specifies, as near as may be, the age, 
occupation, place of birth, place of residence of the elector, as well as 
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the township or county from whence the elector has removed, in the 
event of removal, and the full name by which the voter is known," 
has been substantially complied with in regard to the matter assailed; 
and that the provisions of said statute should be treated as directory, 
it not appearing that the voters assailed were not otherwise disqualified; 
and he further contended that if the Legislature intended such law to 
be mandatory, the same is unconstitutional, for that, in effect, it 
imposes qualifications for an elector in addition to those imposed by the 
Constitution, and such law is not authorized by the section pf the 
Constitution empowering the Legislature "to provide for the regis- 
tration of all electors." 

J.  A. Lockhart for plaintiff. 
W.  C. Douglass and T.  J .  Shaw for defendant. 

AVERY, J. After declaring who should be qualified electors, Art. TI 
of our State Constitution makes it obligatory upon the Legislature to 
guard against the fraudulent usurpation of the elective franchise, in 
the following explicit language: "It shall be the duty  of the General 
Assembly to provide, from time to time, for the registration of all 
electors, and no person shall be allowed to vote without registration," 
etc. Const.. Art. TI. secs. 1 and 2. 

I n  obedience to this injunction of the organic law, and in the exer- 
cise of the legal discretion incident to the power given them, the Legis- 
lature provided (Laws 1889, ch. 287, sec. 3) as follows: " N o  registra- 
t ion shall be valid unless i t  specifies, as near as may  be, the age, occu- 
pation, place of birth, place of residence of the elector, as well as the' 
township or countv from whence the elector has removed, in event 

of removal, and the full name by which the voter is known." 
(236) I t  is now well settled that legislatures acting under such 

grants of power may enact registration laws for the purpose 
both of preventing those not entitled to vote from enjoying the privi- 
lege and of securing the right of suffrage to the qualified elecltors; 
though they have no power to add to their constitutional qualifica- 
tions. Cooley's Const. Lim. (6 ed.), 756; Eiveen v. Wells, 144 Mass., 
497; McMahon v. Mayor, 66 Ga., 217. 

I f  a statute appears upon its face to have been framed with the 
intent to prevent-fraudulent registration, or, in case of failure to 
accomplish that object, at all events to detect and punish the crime of 
illegal voting, it is within the purriew of the law-making power to 
pass it. Every presumption is in favor of its validity and of the 
good faith of the body that enacted*it. S .  v. Moore, 104 N. C., 717; 
Powell v. Commissioners, 114 Penn. St., 265; 8. v. Eaves, 106 N.  C., 
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752; Brown v. Brown, 103 N.  C., 213; Randall I;. R. R., 107 N. C., 752. 
Judge Cooley says: "All such reasonable regulations of the constitu- 

tional right which seem to the Legislature important to the preserva- 
tion of order in elections to guard against fraud, undue influence and 
oppression, and to preserve the purity of the ballot box, are not only 
within the constitutional power of the Legislature, but are commenda- 
ble, and at least some of them absolutely essential." Const. Lim., 757 
and 758. 

The Constitution of 1868 was amended in 1877 so as to require a resi- 
dence of ninety instead of thirty days in the county as qualification. 
This amendment was aimed at the fraudulent practice of buying pur- 
chasable electors and colonizing them in a county thirty days before the 
time of voting, in order to control the electjon of its representatives or 
&her local officers. The new requirement increases the expense 
attendant upon what is known as colonization of voters, and (237) 
furnishes additional time for detecting the fraud. Where such 
migratory characters are compelled to state on oath their ages, occupa- 
tions, place of birth, place of residence, the township from which they 
may have removed and the full name by wh'ch they are known, they 
gioe data which, if upon inquiry it prove to be false, invites further 
investigation to ascertain the fraudulent purpose that induced the per- 
jury, and if it be a true history of the movements of the voter, affords 
the means of verifying or contradicting his statements as to age or 
disqualification for crime. We must assume that the purpose of the 
Legislature was to attain such results as obriously and naturally might 
follow the strict enforcement of the statute. Where a statute, enacted 
in obedience to such a mandatory constitutional provision as that con- 
tained in Article TI, see. 2 (if not where it is passed in the exercise 
of the bare authority to require registration), declares that no votes 
shall be received but those of registered electors, it seems to be settled 
that votes cast in a township where there has been no registration at 
all cannot be made lawful and counted by proving that none but duly 
qualified electors voted. Cooley7s Const. Lim. ( 6  ed.), p. 758; Mc- 
Crary Elec., see. 100; Brightly El., p. 51. 

I t  may be that the rule would be different where a fraudulent con- 
spiracy to deprive the voters of a particular precinct of the right of 
suffrage is shown. "It is no answer" (says Judge Cooley) "that such 
a rule may enable the registry officers, by neglecting their duty, to dis- 
franchise the electors altogether; the remedy of the electors is by 
proceeding to compel the performance of the duty, and the statute 
being imperative and mandatory, cannot be disregarded." Under our 
statute, registrars who willfully fail to discharge their official du- 
ties are also subject to indictment. This principle does not apply 
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(238) where an act of the Legislature fails to provide any means of 
registering the electors of a ward, section, or township (Vann 

Bokkelen v. Canaday, 73 N. C., 198), and was declared equally inap- 
plicable where the law under which a municipal election was held was 
disregarded by a failure of the proper authorities to order a registra- 
tion at all, thus vitiating the whole vote cast. McCrary, sec. 101; 
6 Am. & Eng. Enc., 2905. 

Where an individual voter offers to comply with a reasonable regu- 
lation in reference to registration, and is prevented from complianck by 
the wrongful act of the registrar, his vote should unquestionably be 
counted, and the judge below very properly so held. McCrary, 
see. 102. 

I n  Hampton v. Wuldrop, 104 N. C., 453, a question widely differen$ 
from that under consideration was presented. There the registrar 
merely entered in a new book the names of electors which had been 
properly and lawfully recorded on a former registration book that had 
been lost, and then registered in the manner prescribed by law the 
names of other persons who were entitled to vote at that place. The 
new applicants had a right to be registered in a new book if the old 
could not be found when they complied with the law. Those whose 
names appeared in the old registry had already complied with the 
requirements of the statute. 

If the Legislature sees fit to enact a reasonable regulation as to the 
manner of recording the names of voters, and the information which 
the voter must impart (in order that persons so inclined may inquire 
into the truth of his statements), and to pronounce the registration of 
each particular name invalid unless the elector shall comply with its 
requirements, it is manifest that the same reasons exist for rejecting 
the ballot to each voter whose registration is not valid as for refusing 
to count a whole township not registered at all. An invalid regis- 

tration is no registration at all, and the principle must be ap- 
(239) plied to an individual as well as to a class. 

I n  the case at bar, then, we have a reasonable statutory 
requirement that the elector shall place upon the registration books 
certain facts connected with his own history, in order that opportunity 
may be given to look into the grounds for challenge and thereby prevent 
illegal voting, or that the courts may detect and punish the crime if it 
becomes a fact accomplished. The law in unmistakable and impera- 
tive terms declares that the registration in each particular case shall 
be invalid and void for failare to comply with the specific require- 
ments. If,  in the face of the first clause of the section ("No registra- 
tion shall be ralid"), the courts should declare its provisions merely 
directory, and thus thwart the manifest purpose of an independent 
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coordinate branch of the Government when acting within the limit of 
its power, they would establish a precedent fa r  more dangerous to 
liberty and constitutional government than all of the real or imagin- 
ary evils or inconveniences that might arise from the enforcement of 
the statute. Cooley7s Const. Lim., pp. 197, 200, and 201. 

"The judiciary cannot run a race of opinions upon points of right, 
reason, and expediency with the law-making power." Cooley (4 ed.), 
star p. 168; 8. v. Patterson, 98 N. C., 660. 

While most of the regulations of the law respecting the manner of 
opening and holding elections are held by the courts to be merely direc- 
tory, provided the language of the statute does not plainly make them 
mandatory, no American court has ever claimed the right to disregard 
an imperative requirement of a statute if the Legislature had the power 
to pass it and to make it unmistakably mandatory. I f  the elector 
purposely refrains from qualifying himself by registration for the 
enjoyment of the privilege of voting, it is his own fault;  and if he is 
prevented by physical disability from having his name entered on the 
registration books before the time prescribed by law, it is his mis- 
fortune. Capen ?i. Foster, 23 Am. Dec., 632; People t?. H o f m a n ,  
116 Ill., 587 ; McCrary, secs. 96 and 97. (2.20) 

The law being constitutional, "it  must appear ihut the voter 
did, or ofered to do, all that the law ~equired  at his hands, and that his 
failure to  be registered was the fault of the oficer of registration." 
McCrary, sec. 102, p. 67; S. v.  Commissioners, 20 Fla., 859. I n  
absence of proof to the contrary, it is always presumed that the officer 
has done his duty. Every citizen is presumed to know the law gov- 
erning his relations with others, as well as the mandatory rules which 
prescribe how he may secure the enjoyment of his rights. I n  the 
absence of any definite information on the subject, the failure to enter 
upon the registration book such facts connected with the history of an 
elector as the statute imperatively requires as a prerequisite to the 
exercise of the elective franchise must be considered due to the careless- 
ness or illexcusable ignorance of such elector. That presumption can 
be rebutted only by showing that he offered to comply with the require- 
ments of the statute, and was prevented by the neglect or willful act of 
the registrar. McCrary, see. 101. 

We concur with the court below that it was the duty of the elector to 
make the answers as specific as the statute requires them, and that the 
registrar, if he read the headings calculated to elicit the requisite 
answers, certainly did all that the law required of him. 

Reason, as well as authority, commend the view taken in the court 
below, that the burden of showing a strict compliance with the law 
was on the relator, instead of requiring the registrar to charge his 
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memory with all that occurred, so as to be able to state whether the 
elector refused, when asked, or simply neglected to state definitely his 
places of birth and residence. 

I t  only remains to determine whether the names of either or all of 
the two classes of electors mentioned as recorded by the two regis- 

(241) trars were lawfully registered so as to entitle-them to vote. 
Where the words of a statute have no technical meaning, they 

must be interpreted according to their ordinary import. I n  response 
to either the question, "What is your place of birth?" or "What is 
your place of residence?" the answer "Montgomery County" would 
generally be deemed sufficiently definite, and is the reply that would be 
universally given by natives or residents of the county, except that 
some persons .would make the response more specific by giving the 
name of an incorporated town located in that county if they lived 
within its bounds; as, for instance, "Troy." But where the reply to 
either of those questions was "North Carolina," it was not sufficiently 
specific, according to the ordinary import of words; and if it were 
treated as sufficient in law, the manifest purpose of the Legislature 
would be defeated. Usually it does not prove difficult to test the truth 
of the statement that a man was born or resides in a particular county, 
by reference to the tax lists, poll-books, church records, or by resorting 

'to other means of acquiring information; nor, when the statement is 
verified, to determine' whether he is disqualified by any record existing 
in such county or in the next one to which he migrated from that; but 
with no more definite clue to the previous history of a person than the 
fact that he was born in North Carolina, the most diligent efforts to 
trace his past movements must almost inevitably prove vain. 

The electors of Little River Precinct in Little River Townshiw who 
caused the name of the county of their birth to be recorded opposite 
their names, and "Montgomery County" to be entered as their place of 
residence, we think complied with the requirements of the statute. 
But the registration at Bean's Mill Precinct was fatally defective in 
stating the electors' places of birth to be "North Carolina." 

As we understand the facts. the case comes before us now upon an 
illtimation based upon an admitted state of facts as to the registration 

in certain precincts only, which induced the relator to submit 
(242) to judgment of nonsuit and appeal. All other grounds upon 

which plaintiff relies are reserved, as are all other grounds 
of defense, to await the decision as to the legality of the registration 
at Bean's Mill and Little River precincts. 

For the error in holding that the registration in Little River Pre- 
cinct was not valid, if the testimony of the registrar was believed, the 
relator is entitled to a new trial. The courts have no more right to look 
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to p~ssible consequences of enforcing a law than they have to conjecture 
as to the motives of the Legislature in enacting it, provided the law 
passed is within the limit of its powers. Whatever defects there may 
be in the registration books, as they appear today, it will not be difficult 
for electors to have them cured before the next general election, as 
there will be abundant time to give notice. Where an elector may 
be again sworn, we see no reason why blanks may not be filled or 
improper entries erased and proper ones substituted opposite to his 
name as already recorded in the book. 

CLARK, J., concurring in result, but dissenting in part from the 
reasoning : 

I t  is within the power of the Legislature to adopt reasonable regula- 
tions in regard to the registration of ~yoters. The act in question is 
not obnoxious to any charge of interference with the constitutional 
right of voting. The requirement that the party offering himself for 
registration shall give his place of birth, his place of residence, and 
the township from which he has removed, is reasonable, as it aids the 
purpose of tracing out and preventing attempted frauds on the elective 
franchise. 

When the voters in Little River Township and precinct, to the 
interrogatories of the registrar, gave simply "Montgomery County" 
as their place of birth and residence, such answer, if truthful, and in 
the absence of a requirement in the statute that the voter should 
particularize further by giving the name of the town or town- (243) 
ship of birth and residence, was sufficient, and it was error to 
hold that the votes of persons so registered should be thrown out. Most 
especially is this so when the officer of the law received such responses 
without objection or demand for further particularity or identification 
on the part of the voter. 

As to the voters at Bean's Mill Precinct, Ophir Township, the 
respbnse of '(Montgomery County7' as place of residence was, as we 
have said, sufficient, especially when no further information was 
sought by the registrar. The response of "Ophir" to the question as 
to the township whence the voter had removed was sufficiently definite, 
and could only be understood as meaning that the voter was still, as he 
had been at the previous election, a resident of that township. The 
response giving "North Carolina" as the place of birth is indefinite. 
But it was error in the court to hold, as a matter of law, that per se 
this was the fault of the voter, and invalidated the vote given by him. 
Whether it was so or not depended upon the facts of the case. I f  the 
registrar, when such response was given, had asked for a fuller and 
more definite response, and this had been refused or not given, then 
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there would have been conduct on the part of the person offering to 
register which might be justly held as sufficient to deprive him of the 
right to vote. But the registrar is the officer of the law. He is ap- 
pointed to make inquiries and set down the replies. When, in response 
to the inquiry as to the place of birth, the elector in good faith, and 
thinking he had complied with all that was required of him, responded 
"North Carolina," he was guilty of no disobedience of law or other act 
which deprived him of his right to vote. If the response was not suffi- 
ciently definite, the representative of the law, the registrar duly ap- 
pointed, sworn and paid to perform the duty of taking the registration, 

should have asked the elector to respond more particularly; and 
(244) if the registrar failed to do so, the 'neglect of duty was on the 

part of the registrar. The elector might well be justified in tak- 
ing the acquiescence of the officer as a representation that the answer 
was a full compliance with the requirements of the law. Any other 
view, it would seem, would make the registration of voters not an impar- 
tial observance of regulations to protect the electoral franchise and to 
prevent frauds upon it, but would furnish opportunities whereby the 
trusting, the unwary, the unskilled or the ignorant would be deprived of 
their constitutional right of exercising the right of voting. This pre- 
supposes that the answers of the party offering to register were made 
in good faith, and this is a presumption of law, as the burden of invali- 
dating such vote is upon the plaintiff, who is seeking to reverse the re- 
sult of the vote as cast. Of course, if the voter is shown to have an- 
swered evasively and indefinitely on purpose, in bad faith, or if asked 
for further information, refuses it, or if informed that his reply is in- 
sufficient, he failed to make it more definite, the fault would be his, and 
his intentional noncompliance with the reasonable requirements of the 
statute would invalidate his vote. 

As to voters from Troy Township, in regard to whom it appeared,that 
the inquiry required by law was addressed, which they failed or refused 
to answer, such votes were properly held invalid. 

DAVIS, J., concurred in the opinion of CLARK, J. 
Per Curium. Error. 

Cited: Reid, ex parte, 119 N.  C., 646; Quinn o. Lattimore, 120 
N. C., 434. 
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W. J. WYATT v. THE LYNCHBURG AND DURHAM RAILROAD 
COMPANY. 

Arbitration and Awar&E:vidence. 

Upon the filing of an award directing payment to the plaintiff of a certain 
sum in dollars and cents, the defendant moved, upon affidavits setting 
forth the contracts upon which the award was based, that the judgment 
to be rendered thereon should be so framed that defendant might dis- 
charge the same with certain bonds, as stipulated in the said contract: 
Held, that evidence aliunde of principle upoli which the award was 
based was not competent; and it being regular on its face, and no 
objection on account of fraud, mistake, or irregularity being made, it 
should be affirmed. 

MOTION to enter award, before Boylcin, J., at March Term, 1891, 
of DURHAM. 

The action was brought to recover a balance alleged to be due for 
work done and material furnished on the construction of defendant 
Lynchburg and Durham road. 

At the return term, and before any pleadings were filed, the cause . 
was referred to arbitrators with directions to make an award and 
report it to the court. This was done, and a sum in dollars and cents 
was awarded to be due the plaintiff. Upon motion to enter judgment 
according to the award, the defendants, The Penn Construction Com- 
pany and Codwise & Allen, moved that the judgment should be so 
framed that they might discharge it with certain bonds issued in aid of 
the Lynchburg and Durham Railroad by certain townships of Person 
County, and supported this motion by affidavit that the contract under 
which the work was done contained a provision to that effect; that the 
contract was before the arbitrators on their hearing, and their atten- 
tion was particularly called thereto. The contract was also 
offered in evidence on this motion. (246) 

The motion of defendants was overruled, and judgment entered 
in pursuance of the award, from which defendants Penn Construction 
Company and Codwise & Allen appealed. 

J. W .  Graham, J .  8. Manning, W .  W .  Fuller, and J .  Parker for, 
plaintiff. 

W. A. Guthrie for defendant. 

SHEPHERD, J. Upon the coming in of the award the defendants intro- 
duced before his Honor an affidavit from which it appeared that in 
the contract on which this action is brought it was provided that the 

171 
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defendants should have the privilege of paying for work done in Person 
County "in the valid county or township bonds of the said county," 
the same to be received "in payment for said work at par and interest." 
I t  also appeared by said affidavit that the contract was introduced 
before the arbitrators and their attention directed to the provision abo~re 
mentioned. The defendants then moved that the judgment should be 
so framed as to permit them to discharge the'amount found to be due 
by the award by the payment into court of an equal amount in the 
said bonds. 

The award does not set forth the terms of the contract, nor does it 
identify it as the same as that mentioned in the affidavit. Neither 
does it undertake to construe its provisions, nor in any other respect 
to decide according to law. I t  simply speaks of a contract between the 
parties, and declares that so many dollars and cents are due the 
plaintiff by the defendants. 

The settlement of controversies by arbitration is looked upon with 
great favor by the courts and, ordinarily, if the award be within the 

power of the arbitrators "and unaffected by fraud, mistake, or 
(247) irregularity, the judge has no power over it, except to make it 

a rule of the court and enforce it according to the course of the 
court." Lusk v. Clayton, 70 N. C., 154. Even where they decide 
erroneously, the error will not vitiate the award unless it appears that 
they intended to decide according to law (Jones v. Prazier, 8 N. _C., 
379; Hurdle v. Stallings, 109 N. C., 6)) "for they are a law unt? 
themselves, and may decide according to their notions of justice, with- 
out giving any reasons." Leak 2). Harris, 69 N.'C., 532. Unless the 
award discloses an intention to decide according to the law, such inten- 
tion can be shown in no other way. Ryan v. Blount, 16 N.  C., 382. 
I n  the case just cited it appeared that the arbitrators improperly 
charged a guardian with compound interest, and testimony was heard 
which showed that they undertook to decide that question according 
to law. The judge set aside the award, and this Court, in reversing 
the judgment, said that "The court must have come to that conclusion 
(that is, that they intended to decide according to law) by conjecture, 
or by evidence aliunde; neither of which sources will do. I t  must 
plainly appear upon the face of the award; otherwise, it is taken that 
the arbitrators intended to be governed by their own rules or notions of 
right. Both the law and the facts are referred to them, and where 
there is no fraud or mistake, the latter to be ascertained as before stated, 
the award is conclusive. I t  is in their judgment, as to both, that the 
parties confide." Tested by the foregoing principles, we are unable to 
see any error on the part of his Honor in refusing the motion of the 
defendants. As we have stated, there is nothing in the award which 
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I 

N. C.] FEBRUARY TERM, 1892. 

shows that the arbitrators intended to decide according to law. Had 
the contract mentioned in the affidavit been admitted in the pleadings, 
there might have been some ground upon which to base the motion; 
but even in that case the power of the court to interfere would be 
doubtful, as the submission to arbitration was not restricted to 
the ascertainment of how much was due upon the contract, (248) 
but it comprehended "all matters in controversy," thus leaving 
the existence of the contract, as well as its terms and legal construction, 
to be determined entirely by the arbitrators. The affidavit shows that 
they had the contract mentioned by the defendants before them, and if 
they found that such was the contract and erred in its legal construc- 
tion, it is clear that their judgment cannot be reviewed unless, as we 
have said, it appears that they intended to decide according to law. 
It may be that they found that such was not'the contract, or that it 
had been modified, or that the defendants had waived the right to avail 
themselves of the privileges claimed, or that, in estimating the amount . 
due in money, tbey considered the actual value of the bonds. Whatever 
may have been the reasons upon which the arbitrators acted, we are 
very sure that, under the principle so often declared by this Court, 'his 
Honor committed no error in refusing the motion of the defendants. 

Affirmed. 

Cited: Herndon v. Ins.  CO., post, 287. 

HARPER WILLIAMS v. S. ALBERTSON, ADMR. 
(249 

An opinion will not be filed when it can serve no useful purpose. 

MOTION by defendants, heirs at law and the administrator of Stephen 
M. Houston, to set aside an award, the judgment confirming the same, 
the sale and report thereof in accordance with said judgment, all of 
which proceedings were had in this action, heard at February Term, 
1891, of DUPLIN. McIver, J., presiding. 

The facts were found by the court, and thereupon it refused to grant 
the motion, and defendants appealed. 

W. R. Allen for plaint i f f .  
H. L. Stevens for defendants. 

PER CURIAM: We have examined with much care the record in this 
case, and the points presented and argued by counsel have been fully 

I? 3 
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considered. As the principles involved have been often decided by 
this Court, and no useful purpose can be served by an opinion apply- 
ing them to the particular facts of this case, it is sufficient to say that 
we think there was no error in the ruling of the court below, and 
that the judgment should be 

Affirmed. 

(250) 
J. C. HUDSON v. D. B. JORDAN. 

A case will not be reversed on rehearing unless some point or authority 
was overlooked. 

PETITION of the defendant to rehear and reverse the judgment of this 
Court rendered in this action at February Term, 1891 (reported 108 

- N. C., 10). 

G. V. Strong and C. B. Aycock for plaintiff. 
H. L. Stevens and W.  R. Allen for defendant. 

DAVIS, J. I t  is of public interest that there shall be an end to liti- 
gation. I t  was said by the Chief Justice in E m r y  v. R. R., 105 N. C., 
45: "It is but a reiteration of what has been said in a multitude of 
decided cases of this Court, to say that it will rehear a case only for 
very weighty considerations and when the alleged error clearly appears." 
And upon a rehearing no case should be reversed unless it appears to 
have been decided hastily, or some material point overlooked, or some 
authority was not called to the attention of the court, or when it 
appears that in the former decision some material fact was overlooked. 
See cases cited in Clark's Code under Rule of Supreme Court, 53." 
From a careful review of the former decision in the present case, we 
fail to observe any omission on the part of the court to consider care- 
fully and fully every point presented in the pleadings. I t  fully appears 
from the opinion of a majority of the Court, delivered by CLARK, J., 
and the able dissenting opinion delivered by the Chief Justice, that the 
decision sought now to be reversed was rendered upon a full and careful 
discussion of the questions presented, and we affirm the decision then 
made. 

Petition denied. 

Cited: Tucker v. Tucker, post, 334; Moore v. Beaman, 112 N. C., 
561; Mullen v. Canal Co., 115 N. C., 16; Weisel v. Cobb, 192 N. C., 
70; Hodgin 11. Bank, 125 N. C., 503, 511. 
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SIMEON WOOTEN v. JOHN D. WALTERS ET AI.. 
(251) 

Contract, When Divisible-Courts-Sale. 

Plaintiff and defendant entered into a par01 agreement by which the former 
engaged to transfer to the latter a stock of merchandise and certain real 
property in exchange for the latter's interest or shares, in a corporation. 
Possession was mutually delivered, but shortly thereafter the plaintiff 
notified defendant that he repudiated the contract, and brought suit to 
have it canceled and for repossession of the property so transferred by 
him: Held- 

1. The contract was divisible; and while the plaintiff was entitled to recover 
the possession of the real property-the contract for the sale thereof 
being void under the statute of frauds-the title to the merchandise 
passed to defendant, who was entitled to recover the difference in the 
value thereof and the shares in the corporation which he had delivered 
to plaintiff. 

2. The defendants wer.e 'properly adjudged to pay the costs of the action. 

APPEAL at November Term, 1891, from LENOIB; Boykin,  J 

The plaintiff brought this action to avoid the contract and recover 
the real and personal property hereinafter specified. The case was, 
by consent of the parties, referred. 

The material facts found by the referee are as follows: 
1. That in  1889 the plaintiff and defendants formed themselves into 

a company and were incorporated under the name of the Kinston Oil 
Mill Company, for the purpose of manufacturing cotton-seed oil. 

3. That no certificates or other evidence of stock were ever issued 
by said company. 

4. I n  November, 1889, the plaintiff agreed with the defendant J. D. 
Walters to sell to him his stock of merchandise and two stores and lots, 
all being in  LaGrange, and was to take in  payment therefor the 
interests of the said J. D. Walters and the defendant Alex. 
Sutton in  the said oil mill, the difference to be paid as i t  should (252) 
appear on estimation. 

5. The contract above mentioned was entered into under the fol- 
lowing circumstances: Walters was at  the store of Wooten, and a prop-. 
osition to trade was made, by which party is uncertain, and whether 
the stores were then named or not is uncertain. They agreed to meet 
again that night. At night Walters went to Wooten's store, and after 
a while they agreed that the goods were worth 20 per cent less than 
their original cost. They then immediately began to talk about the 
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price of the stores, but did not agree as to their price; they then be- 
gan to talk about the price of the oil mill property. Walters said it was 
worth dollar for dollar for what had beep put into the mill; Wooten 
thought he ought to make some reduction; Walters refused to do so. 
Then they began to talk again about the stores, but did not agree as to 
the price. At this point Walters said to Wooten, "Do we understand 
each other?" Wooten said he thought so. Walters said, "You are to take 
the oil mill property at what it cost us, and I am to take the goods 
at 20 per cent off first cost." Wooten made no reply, but walked off to 
attend to some matter, came back, and they walked out of the store. 
Walters again named about the stores; Wooten asked $3,000; Walters 
offered $2,500. Before they separated they agreed on the price of the 
stores at $2,750, and Wooten then asked Walters when he wanted to take 
an inventory of the goods. 

6. The contract was not reduced to writing, nor any note or memo- 
randum thereof. 

8. After the inventory was completed, Wooten delivered the stores 
and goods into the possession of Walters. 

9. Wooten took possesion of the oil mill property, completed the 
erection of machinery, etc., and operated the mill about two weeks, 

and then stopped running the mill, and about a week after in- 
(253) formed Walters he should not carry out and complete the con- 

tract, and offered to return to him the mill property, and de- 
manded of Walters the return of the stores and goods. 

10. Walters has always been willing and able to perform his part 
of the contract, and several times so informed Wooten. 

Conclusions of law from the foregoing facts: 
1. That the contract for the sale of the stores and the goods is an 

entire contract, and cannot be divided or apportioned. 
2. That the plaintiff Wooten is entitled to recover the possession of 

the two stores and lots mentioned imthe pleadings. 
3. That the plaintiff Wooten is not entitled to recover the goods, or 

the value of them, from the defendants. 
4. That the defendants are not entitled to have the contract enforced, 

as to the stores and lots. 
5. That the defendants are entitled to recover of the plaintiff 

$971.32, it being the amount paid plaintiff over the value of goods 
, received from plaintiff. 

The court sustained the defendants' exception to the first conclusion 
of law and "adjudged that the said contract is divisible." 

The plaintiff filed exceptions as follows: 
"1. Plaintiff excepts to conclusion of law No. 3, that the plaintiff 

is not entitled to recorer the goods or the value of them from the 
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defendants; whereas he ought to have found that the plaintiff mas 
entitled to recover the value of the goods, as he has found that the 
goods had been sold by the defendant J. D. Walters. 

"2. Plaintiff excepts to conclusion of law No. 5, ?vherein he finds that 
the defendants are entitled to recover $971.32 from plaintiff: whereas 
he ought to have found that the plaintiff was entitled to recover of the 
defendant John D. Walters the value of the goods, to wit, $7,134.78, 
and interest thereon." 
. The court overruled these exceptions and gave judgment as (254) 
follows : 

"It is adjudged that the plaintiff recover of the defendants the two 
stores and lots mentioned in the pleadings; that the defendants retain 
possession of the stock of goods and general merchandise, and that the 
defendants recover of the plaintiff the sum of $971.32, the amount 
found due by the referee, with interest on the said amount from 
1 December, 1889, till paid; and further, that the plaintiff recover of 
the defendants his costs of this action, to be taxed by the clerk." 

The plaintiff assigned as error that the court sustained the defend- 
ant's exception above mentioned, and overruled his exceptions above 
set forth, and appealed. 

George Roun t ree  for plainti@. 
G. V. S t r o n g ,  W.  R. Al len ,  and C. B. Aycock  for defendants .  

MERRIMON, C. J., after stating the case: A contract is entire, and 
not severable, when by its terms, nature and purpose it contemplates 
and intends that each and all of its parts, material provisions, and the 
consideration, are common each to the other and interdependent. Such 
a contract possesses essential oneness in all material respects. The 
consideration of it is entire on both sides. Hence, where there is 
a contract to pay a gross sum of money for a certain definite con- 
sideration, it is entire, and not severable or apportionable in law or 
equity. Thus, where a particular thing is sold for a definite price, 
the contract is an entirety, and the purchaser will be liable for the 
entire sum agreed to be paid. And so, also, when two or more things 
are sold together for a gross sum, the contract is not severable. The 
seller is bound to deliver the whole of the things sold, and the buyer 
to pay the whole price, in the absence of fraud. Hence, it has been 
held that where a cow and four hundred pounds of hay were 
sold for $17, the contract was entire. M r .  Jus t i ce  S t o r y  says (255) 
that "The principle upon which this rule is founded seems to be 
that as the contract is founded upon a consideration dependent upon 
the entire performance thereof, if for any cause it be not wholly per- 
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I formed the emus foederii does not arise, and the law will not make 
provision for exigencies against which the parties have negelected to ~ fortify themselves." Such contracts are enforcible only as a whole. 

I On the other hand, a severable contract is one in its nature and 
I 

I purpose susceptible of division and apportionment, having two or 
more parts, in respect to matters and things contemplated and embraced 

I 
by it, not necessarily dependent upon each other, nor is it intended by 
the parties that they shall be. Hence, an action may be maintained 

I 
I for a breach of it in one respect and not necessarily in another, or for- 

several breaches, while in other material respects it remains in tact. 
I I n  such a contract the consideration is not single and entire as to all 

its several provisions as a whole; until it is performed it is capable of 
division and apportionment. Thus, though a number of things be 
brought together without fixing an entire price for the whole, but the 
price of each article is to be ascertained by a rate or measure as to the 
several articles, or when the things being of different kinds, though 
a total price is named, but a certain price is affixed to each thing, the 
contract in such cases may be treated as a separate contract for each 
article, although they all be included in one instrument of convey- 
ance or by one contract. Thus where a. party purchased two par- 
cels of real estate, the one for a specified price and the other for 
a fixed price, and took one conveyance of both, and he was after- 
wards ejected from one of them by reason of defect of title, it was 
held that he was entitled to recover therefor from the vendor. J o h n -  
son V. Johnson, 3 BOS. & Pul., 162; Afiner v. Bradley, 22 Pick., 459. 

So, also, it was held, where a certain farm and dead stock 
(256) and growing wheat were all sold together, but a separate price 

. was affixed to each of these things, it was held that the contract 
was entire to each item and was severable into three contracts, 
and hence a failure to comply with the contract as to one item 
did not invalidate the sale and give the vendor a right to reject 
the whole contract. I n  such case the contract may be entire or several, 
according to the circumstances of each particular case, and the criterion 
is to be found in the question whether the whole quantity-all of the 
things as a whole--is of the essence of the contract. I f  it appear that 
the purpose was to take the whole or none, then the contract would be 
entire; otherwise, it would be severable. I t  is sometimes difficult to 
determine whether the contract is entire or severable in such cases, and 
there is great diversity of decisions on the subject, "but on the whole, 
the weight of opinion and the more reasonable rule would seem to be 
that where there is a purchase of different articles at different prices 
at the same time, the contract would be severable as to each article, 
unless the taking of the whole was rendered essential either by the 
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nature of the subject-matter or by the act of the parties." This rule 
makes the interpretation of the contract depend on the intention of 
the parties as manifested by their acts and the circumstances of each 
particular case. Brewer a. Tysor, 48 N. C., 180; Niblett v. Herring, 
49 N. C., 262; Brewer v. Tysor, 50 N. C., 173; Dula v. Cowles, 52 
N. C., 290; Jarrett v. Self ,  90 N.  C., 478; Clzamblee v. Baker, 95 N.  C., 
98; Lawing v. Rintles, 97 N. C., 350 ; Manufacturing* Go. v. Assurance 
Co., ante, 176; Story on Cont., sees. 21, 25; 3 Par.  Cont., 187; Whar. 
Contracts, sees. 338, 511, 748. 

Applying the rules of'law thus stated to the case before us, we are 
of the opinion that the contract to be interpreted, treated as executory, 
is  severable and the sale of the goods therein mentioned was not neces- 
sarily an inseparable part of the land embraced by this contract. 
Although i t  is single, it embraces the sale of two distinct things, (257) 
each having a certain price affixed to it, and the price paid for 
the whole being susceptible of apportionment. Neither by the terms 
of the conti*& settled by the findings of fact nor by its nature and 
purpose does it appear that the storehouse lot' of land and stock of 
goods, distinct things, were not necessary parts of an entire contract. 
These things were not necessary parts of each other; they were entirely 
capable of being sold separately. Nor does it appear that they were 
sold as a single whole. On the contrary, they were spoken of and 
treated as different subjects of sale; a specified price was affixed to the 

" land, and a distinct definite price affixed to the goods. Wherefore this 
distinction? Why was the price fixed as to the separate and distinct 
subjects of sale? As we have seen, the two things were not necessary 
to each other, and nothing was said or done by the parties, nor does 
anything appear to show that the party would not have made the 
contract unless it embraced both the sale of the land and the stock of 
goods. The sale of the stock of goods was not part or parcel of the 
sale of the land, nor dependent upon i t ;  although the sale of both were 
made at  the same time and embraced by the same contract, severable 
in  its llature and purpose, they were treated as .distinct subjects of 
sale, the price of each being definitely fixed. The mere fact that the 
plailltiff was about to change the character of his business did not imply 
that the storehouses and the land on which they were situate must be 
sold with the goods, else the goods would not be sold. Such things are 
raluable to let for rent. There is an absence of anything that shows 
a purpose to sell the two things as an inseparable whole. When, there- 
fore, the plaintiff avoided the contract, not reduced to writing as to the 
land, as he might do under the statute pertinent, he did not avoid the 
colltract as to the stock of goods; the contract was severable, and as to 
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the goods was valid and remained of force and continued to have effect. 
I t  seems that really the contract was executed as to the goods, 

(258) and the sale might on that ground be upheld without reference 
to the ineffectual sale of the land, but no question in  that aspect 

of the case was raised. 
Affirmed. DEFENDANT'S APPEAL 

MERRIMON, C.'J.: This action is somewhat peculiar. I t s  purpose 
is to avoid a contract not reduced to writing in respect to real and per- 
sonal property. The plaintiff recovered the real property, but not the 
personal property. As to the latter, the court by its judgment settled 
the rights of the parties favorably to the defendants. The court gave 
judgment against them for costs, and this they assigned as error. The 
statute (The Code, see. 525) prescribes that costs shall be allowed of 
course in  favor of the plaintiff upon a recovery in  an action for the 
recovery of real property, or when a claim to real property arises on 
the pleadings, or in  an action to recover the possession of personal 
property. But the defendant shall be allowed costs in  such actions 
unless the plaintiff be entitled to costs therein. There is no provi- 
sion that limits the allowance of costs in favor of the plaintiff in case 
of only a partial recovery in such action. The language of the statute 
as to them is comprehensive and without exceptive provision. I n  
Wall  v.  Covington, 76 N.  C., 150, i t  was held that no part of the costs 
in such action can be taxed against the party recovering. And in 
Horton v. Horns, 99 N. C., 219, i t  was decided, in an action to recover - 
personal property, that if the plaintiff establishes his title to only a 
portion of the property delivered to him under claim and delivery 
proceedings, .he will be entitled to cost. Parties to recover costs 

only in  the cases and as allowed by statute. We think the court 
(259) properly allowed the plaintiff his costs. R. R v. Phillips, 

78 N. C., 49. 
I f  it be granted that this is not strictly an action for the recovery of 

real or personal property, then it would be embraced by the statute 
(The Code, sec. 5272 in  respect to costs, and costs would be allowed in 
the discretion of the court; and nothing to the contrary appearing, it 
would be taken that the court gave judgment in  the exercise of its 
dis'cretion i n  favor of the plaintiff. Gulley v. Hacy,  89 N.  C., 343. 

Affirmed. 

Cited: Field v. Wheeler, 120 N. C., 270; Williams v. Hughes, 139 
N. C., 20; Grocery Co. v. Bag Co., 142 N. C., 186; Phillips v. Little, 
147 N. C., 283; Willis  v. Construction Co., 152 N. C., 106; Cotton Mills 
v. Hosiery Mills, 154 N.  C., 467; Harvester Co. v. Parham, 172 N.  C., 
392; Swain  v. Clemmons, 175 N.  C., 242. 
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A L L E N  GROOM v. SAMUEL SUGG ET AL. 

Evidence-Handwriting-Forgery-Estoppel. 

1. A plaintiff who brings an action against the executors of a person whose 
estate is charged with a liability is estopped to deny the execution of 
the will under which they were appointed and qualified; and the original 
will taken from the records of the court is competent, without further 
proof of its execution, as a basis of comparison in determining the gen- 
uineness of the handwriting of testator to the instrument in controversy. 

2. Upon the trial of an issue as to the genuineness of a paper alleged to 
have been forged by plaintiff, evidence that plaintiff was skillful in 
imitating the handwriting of others, and that he himself proclaimed 
that fact, is competent. 

APPEAL from Boykin, J., at February Term, 1892, of GREENE. 
The action was brought to recover on what purported to be a bond 

executed by Fannie Sugg, defendant's testatrix, to the plaintiff. 
After a number of other witnesses had testified for defendants (260) 

that the signature to the bond sued on was not genuine, G. W. 
Sugg, having qualified as an oxpert, was asked to compare testatrix's 
signature to her will and codicil under which defendants were acting 
as executors, and which was a record of the court, with that to the 
bond which purported to have been executed by her. The first assign- 
.ment of error was the ruling of the court admitting this testimony, 

Defendants asked a witness "if he heard the plaintiff, Allen Croom, 
tell Thomas Sugg that he (plaintiff) could imitate anybody's hand- 
writing and it would never be detected," the plaintiff having previously, 
on his cross-examination, been asked if he had not made such statement 
to said Thomas Sugg, and having answered that he had not. Plaintiff 
objected to the question and answer; objection overruled; exception by 
plaintiff. Witness then answered that he "heard plaintiff tell Thomas 
Sugg about fifteen years ago that he (plaintiff) could imitate any- 
body's handwriting and i t  could not be detected." 

Plaintiff appealed. 

George Rountree for plaintiff. 
Swi f t  Galloway for defendant. 

AVERY, J. The burden would hare been upon the plaintiff to prove, 
if the fact had been denied, the allegations of his complaint that Fannie 
Sugg had made a will; that it had been duly proven, and that defend- 
ants had qualified as executors appointed by its terms. H e  could have 
shown that the defendants were her personal representatives, as alleged 
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in  this action,' pending as i t  was in the Superior Court of Qreene 
County, by the introduction of the original will on file as a record of 
the court, or by a properly certified copy of it. The Code, secs. 2173 
to 2176; S. v. Voight, 90 N. C., 741; Darden v. Stearnboai Co., 107 
N. C., 437; Davenport v. McKee, 98  N. C., 500. The paper offered 

constitutes a part of the testimony which it would have been 
(261) essential that the plaintiff should introduce to meet a general 

denial of his own declarations. It would be equivalent, there- 
fore, to allowing him to question his own right to sue the defendants 
and to raise a doubt as to his own status in  court, were he permitted to 
say that the signature to the will is not genuine. For the purposes 
of this action we think that the plaintiff is estopped to deny the execu- 
tion of the will which authorizes the defendants to represent the estate 
of testratrix, and that the witness was properly allowed to compare the 
signatures to the will and codicil with that to the bond sued on, as he 
is precluded denying the truth of his own allegations in  the 
pleadings. Tunstall v. Cobb, 109 N.  C., 316; 7 Am. & Eng. Enc., 2b, 
and note. 

I t  would unquestionably have been competent to prove, in connection 
with the testimony tending to show the signature to the bond to be a 
forgery, that the plaintiff, who had set i t  up as genuine, was unusually 
clever i11 imitating the handwriting of others. The testimony being 
competent, his own declarations against his own interest were, as in  all 
other cases, as clearly admissible as any other evidence to establish the  
truth of the alleged fact. May v. Gentry, 20 N. C., 249; Braswell v. 
Gay, 75 N.  C., 515. 

The introduction of testimony for the purpose of showing that the 
signature to the bond was not genuine involved a suggestion of turpi- 
tude on the part of the payee and holder, and i t  was not irrelevant to go 
a step further and show that the plaintiff had the skill to qualify as well 
as the motive to stimulate him to commit the forgery. 

No error. 

Cited: 8. v. Noe, 119 N.  C., 851. 

(262) 
W. B. RACKLEY v. J. T. CHESTNUTT. 

DeeGCorrection-Evideqzce. 

A deed conveying land to C,, "and the children of the natural issue of her 
body, . . . to have and to hold unto the said C. and the issue of her 
body forever and clear from all manner of encumbrances," with war- 

1 8 2  



N. C.] FEBRUARY TERM, 1892. 

ranty to C. forever, contains evidence upon its face of a purpose to 
convey the fee sufficient to warrant a decree for correction by inserting 
the necessary words of inheritance. 

APPEAL at December Term, 1891, of SAMPSOX, from Boykin ,  J. 
The action was brought for the recovery of the possession of the land 

described in  the complaint, and for the correction of a certain deed 
from one Jacob Chestnutt to one Eliza J. Chestnutt, his grandchild, 
and who afterwards intermarried with the plaintiff, and died, leaving 
one child, an  infant of a few weeks, who also died, leaving the plaintiff 
surviving. A copy of the said deed is hereto attached, marked exhibit 
"A," and made part of this case. 

The only issue submitted to the jury was: 
"Did Jacob Chestnutt stand in the relation of a parent to Eliza J. 

Chestnutt at  the time of the execution of the deed, on 13 February, 
1872 2" Ans. : "Yes." 

The only evidence offered by the plaintiff upon this issue was the 
deed itself. 

The defendant objected to the deed as e~~idence upon this issue, upon 
the ground that the fact of the execution of the deed and the contents 
and recitals therein are not evidence of the relation assumed by the 
grantor, and that proof of the relation must be made aliunde the deed. 
This objection was overruled, and the defendant excepted. 

The defendant offered no evidence. 
Upon the rendering of the verdict, the defendant moved- 
1. For  a new trial, for that his Honor erred in  admitting the (263) 

deed as evidence upon the issue submitted to the jury. 
2. For judgment, notwithstanding the verdict, upon the groundethat 

there could be no judgment for the plaintiff reforming and correcting 
the deed until a jury had found affirmatively, upon an issue submitted, 
that the words ('their heirs7' had been omitted by mistake and 
inadvertence. 

Both motions were overruled. 
Judgment was rendered for the plaintiff, correcting the deed by insert- 

ing after the words, "Eliza 5. Chestnutt and the issue of her body," as 
they appear in  the premises and the hnbendum of the deed, the words, 
"and their heirs," and declaring the plaintiff the owner in  fee simple of 
the land described i n  the deed. From this judgment the defendant 
appealed. 

The portions of the deed material to the question were: 
"Witnesseth, that I, the said Jacob Chestnutt, for and in considera- 

tion of the natural love and affection I do have and bear towards my 
granddaughter, Eliza J. Chestnutt, and a further consideration of the 
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sum of $5, to me in hand paid by J .  R. Beaman (whom I mill, in this 
deed of gift, appoint as her guardian), the receipt of which I do hereby 
acknowledge, do give, grant, bargain and sell, and alien, enfeoffed, 
conveyed, and confirm and set over for himself, his heirs, executors, 
administrators and assigns, and do fully, freely and absolutely give, 
grant, bargain, sell, alien, enfeoffed, convey and confirm, and set over 
unto the said Eliza J .  Chestnutt and the children the natural issue of 
her body; and if she, the said Eliza J. Chestnutt, should die without 
leaving a child or children, then the lands as herein described and given 
to her shall descend back to my lawful heirs. All that piece or parcel 
of land, etc., saving and reserving the free use of the above described 
lands to myself during my natural life. To have and to hold the 

above bargained premises, thereunto belonging in  any way to 
(264) the said Eliza J. Chestnutt and the issue of her body, as here- 

tofore described, forever free and clear from all manner of 
encumbrances whatever, except the use of the above described lands 
during my natural life, as before mentioned; and I, the said Jacob 
Chestnutt, do warrant and defend the right and title of the aforemen- 
tioned lands to the said Eliza J. Chestnutt forever; and I hereby 
appoint my trusty friend, John R. Beaman, guardian of the said Eliza 
J. Chestnutt, a t  my death, if he should be the longest liver." 

W. R. Allen for plaintiff. 
D. B. Nicholson ( b y  brief) for defendant. 

SHEPHERD, J. This case is governed by the principles declared in 
Vickers v. Leigh, 104 N.  C., 248; Moore 71. Quince, 109 N.  C., 85, and 
SauAders v. Saunders, 108 N .  C., 327. The judgment is, therefore, 

Affirmed. 

Cited: Whichard v. Whitehurst, 181 N.  C., 81, 84. 

M. W. BUFFKINS v. D. EASON. 

Counterclaim-TriaGJudge's Charge. 

1. An allegation in answer that the property for the recovery of which the 
suit is brought belonged to plaintiff and defendant as partners, does 
not constitute a counterclaim. 

2. When the evidence upon an issue is conflicting, it is error in the court to 
direct the jury to return a verdict for one of the parties-the jury alone 
being the judge of the weight of the evidence. 
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APPEAL at Fall Term, 1891, of PASQUOTANE, from BTOZU~~, '  J. 
The complaint alleges that the plaintiff is the owner and entitled to 

have possession of a quantity of corn specified therein, and that the 
defendant wrongfully detains the same, etc. 

The answer denies all the material allegations of the com- (265) 
plaint. I t  also alleges, as matter of defense, that the plaintiff 
and defendant are partners in trade, and that the corn in controversy 
belongs to them as such partners. No cause of action or counterclaim 
in that respect is otherwise alleged. 

The plaintiff did not make reply to the answer, and the defendant 
moved for judgment upon the complaint and answer upon the ground 
that no reply was filed. The court denied this motion, and the defend- 
ant excepted. 

On the trial the court submitted to the jury issues as follows: 
1. Did the defendant sell and deliver the corn described in the com- 

plaint to the plaintiff after the execution of the paper-writing dated 28 
August, 1890 ? 

2. I s  the plaintiff entitled to the possession of the corn described in 
the complaint by virtue of the paper-writing, dated 28 August, 18902 

3. Does defendant wrongfully detain same?" 
To the first of these the jury responded in the negative. 
The court charged the jury, upon all the evidence in the case, to 

answer the second and third issues in the affirmative, which they 
accordingly did, and the defendant excepted. 

The plaintiff was examined as a witness in his own behalf, and put 
in evidence a paper-writing under seal, which was in effect an unregis- 
tered chattel mortgage to him executed by the defendant, embracing 
the corn in question. The subscribing witness thereto testified that he 
witnessed the same and saw it executed. 

The defendant was also examined as witness his own behalf, and 
his testimony and that of the plaintiff were much in conflict. He  
denied the plaintiff's demand, and did not admit the execution of the 
paper-writing mentioned above.. The court gave judgment for 
the plaintiffs, and the defendant appealed. (266) 

-Vo counsel for plaintiff .  
Grandy  and Ayd le t t  ( b y  b r i e f )  for defendant.  

MERRIXON, C .  J. The answer does not purport to allege a counter- 
claim, nor does it allege facts informally sufficient to constitute one. 
I t  simply alleges that the plaintiff and defendant were partners in trade 
and as such owners of the corn, the subject of controversy, as matter of 
defense. Such allegation "is to be deemed controverted by the adverse 
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party as upon a direct denial or avoidance," unless the court shall 
require a reply to such new matter. The statute (The Code, secs. 248 
and 268) so provides. Price v. Eccles, 73 N. C., 162; Pitzgerald v. 
Shelton, 95 N. C., 519; Stanton v. Hughes, 97 N. C., 318. The court, 
therefore, properly denied the motion of the defendant for judgment 
upon the complaint and answer. 

We are, however, of opinion that the court erred in directing the 
jury, upon all the evidence, to respond in the affirmative to the second 
and third issues. The defendant did not admit that he executed the 
paper-writing under which the plaintiff claims the corn; indeed, he 
testified to a state of facts wholly inconsistent with it, and its several 
provisions. His  testimony was, in  all material respects, in conflict 
with that of the plaintiff. He  testified that he never delivered the 
corn to him and'that the latter never made demand upon hini for the 
same. The plaintiff testified directly the reverse. 

The unregistered mortgage, as between the plaintiff and defendant, 
had the effect, so far  as appears, to put the title to the corn in ques- 
tion, embraced by it, in  the plaintiff. The court might h a ~ ~ e  told the 
jury that if they believed the evidence of the subscribing witness, the 

defendant executed the paper-writing mentioned, and in that , 

(26'7) case they should respond to the second and third issues in the 
affirmative. I t  was the province of the jury to pass upon the 

weight of the evidence, as the learned judge very well knew. No doubt, 
he omitted to instruct them in substance as above indicated, by inad- 
vertence; he may have done so, and omitted to so state in  the case settled 
on appeal. I t  does not, however, appear that he gave that instruction, 
and hence it must be taken that he did not. 

The judgment must be set aside, and a new trial awarded. 
Error.  , 

Cited: S. c., 112 N. C., 163; White v. Carroll, 146 N. C., 234. 

THE COMMERCIAL BANK O F  DANVILLE v. W. H. S. BURGWYN KT AL. 

Agency-Corporatio~~Votice-Fraud-Evide~ce-Negotiable 
Instrument-Burden. of Proof. 

1. A corporation is not bound by the acts or chargeable with the knowledge 
of one of its officers or agents in respect to a transaction in which such 
officer or agent is acting in his own behalf, and does not act in ahy 
official or representative capacity. 

\ 
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2. When the maker of a note alleges fraud on the part of the payee in 
obtaining its execution, and offers proof tending to support that fact, 
the prima facie case of an endorsee before maturity that he took without 
liotice is so far rebutted as to shift the burden on him to show that he 
purchased for value and in good faith; but when he has complied with 
this obligation, his prima fncie case is restored, unless the circum- 
stances under which he took the paper are such as to amount to con- 
structive notice, when the burden is again transferred to the defendant 
to establish knowledge of the plaintiff of the vitiating facts. 

3. Where it was shown that a director of a bank, and also one of its dis- 
count committee, conferred with the president of the bank in relation 
to discounting paper which such director held as president of another 
corporbtion,, and that, after consideration with other officers-the 
applying director taking no part in the matter-the paper was dis- 
counted in the usual course of business: Held, not to constitute evi- 
dence sufficient to go to the jury of notice of an alleged fraudulent ele- 
ment in the paper discounted. 

APPEAL at Spring Term, 1891, of VANOE, from Whitaker, J. 
On 14 June, 1888, the defendants executed the several negotiable 

notes sued on, due one year after date, to Ruffin, Hairston, and Ballou, 
who, in July following, endorsed them to the Southern Electric Light, 
Power and Construction Company, a Virginia corporation, of which 
one John 3'. Rison was president, and he was also at  the same time one 
of the directors and discount committee of the plaintiff bank. 

I n  September, 1888, the Southern Electric Light, Power and Con- 
struction Company borrowed from plaintiff $1,207.08 for sixty days, 
giving its note therefor, and also depositing the notes now in  controversy 
as collateral; the loan was renewed at maturity, and when it became 
payable the second t i m e i n  January, 1889-the plaintiff discounted 
the notes deposited as collateral, and from the proceeds the note of the 
electric company was satisfied and the surplus paid to it. The notes so 
discounted were endorsed by said Rison as president of the electric com- 
pany on 25 July,  1888, when they m7ere first negotiated as collateral. 

When the notes became due, payment was demanded and refused, and 
several actions thereon were begun, which were consolidated with this 
one. 

The defendants alleged that the execution of the notes was pro- 
cured by the false and fraudulent representations of Ruffin, Hairston, 
and Ballou, the payees, by which they (defendants) were 
cheated and defrauded, and which avoided the contract, and (269) 
that the successive endorsements and transfers made to the 
electric company and to the plaintiff were devices to deprive defendants 
of opportunity to avail themselves of these facts; and that, at any 
rate, Rison had notice of the vitiating circumstances as early as 
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December, 1888, and that he being one of the directors and discount 
committee of plaintiff, that fact fixed plaintiff with notice of all the 
circumstances of which he had knowledge. L 

The evidence as to whether Rison had notice of the alleged fraud 
was conflicting; but the plaintiff offered much uncontradicted testimony 
tending to show that Rison did not act in his capacity as a director or 
member of the discount committee of plaintiff when he negotiated and 
endorsed the notes; that there was a by-law of the plaintiff which for- 
bade an officer of the bank to act on any paper in which he was per- 
sonally interested; that the bank had no notice of the alleged fraudu- 
lent practice, but took the paper in good faith, in the regular course of 
business, before maturity, and paid full value therefor. 

The following issue was submitted: 
"Is the plaintiff the bona fide owner of the notes sued on, having 

obtained the same for value without notice and before maturity 8" 
To which the jury responded, "No." 

Among other things, the plaintiff requested his Honor to instruct the 
jury as follows: 

3. That if the notes passed to the plaintiff for value and without any 
bad faith on its part, plaintiff must have a verdict. 

4. That there is no evidence of bad faith on the part of plaintiff in 
acquiring said notes. 

6. That the defendants must show in this case to the satisfaction of 
the jury that J. F. Rison when in Henderson in December, 1888, was 
acting as the authorized agent of the plaintiff, under its constitution 
and by-laws, and as such that he was notified by the defendants that 

they would not pay their notes, or that they had offsets against 
(270) the same, or else any knowledge which said Rison then acquired 

would not be notice to the plaintiff, and it must recover. 
7. There is no evidence that said Rison was the authorized agent of 

said bank at said time, and hence said bank had no such notice as the 
law merchant contemplates to defeat a recovery in this action. 

8. But even if the Bank of Danville had any notice of any equity 
existing between the payers and payees of said notes when it bought the 
same, still if the Southern Electric Light Company had, previous to 
said time, owned said notes bona fide, and without such notice, and 
assigned same to the plaintiff, plaintiff will be and is such an innocent 
holder of said notes as will entitle him to a verdict in this case. 

9. That if J. F. Rison, president, representing the Southern Electric 
Light Company, was at any time an innocent holder for value of the 
said notes, and assigned them to the plaintiff for value, the plaintiff 
cannot be deprived of its right to recover. 

1 8 8  
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10. That under all the circumstances of the case the court should 
instruct the jury that there is a presumption of law that said Rison 
was such holder. 

11. There is no evidence that the Southern Electric Light Company 
had any notice of any equity existing between the original parties to 
these notes. 

13. That though there might have been fraud on the part of Ruffin, 
Hairston, and Ballou in procuring the execution of the notes sued on, 
still there is not sufficient evidence in this case to go to the jury that 
the plaintiff is not the owner, and did not acquire said notes before 
maturity, without notice, and for a valuable consideration. 

14. If the jury believe, from the evidence, that at the time the 
plaintiff discounted the notes sued on, the same were presented to said 
bank by J. F. Rison for discount as president of the Southern 

I Electric Light Company, then, unless it is shown affirmatively (271) 
that actual notice was given to said bank at that time, or prior 
thereto, of the defenses of the makers against the payees, the plaintiff 
could still be an innocent holder of said notes without notice. 

15. That if the director and vice-president of a bank, being also 
a member of the discount committee of said bank, procure the discount 
of a note which he holds as president of another company, and knows 
at the time of equities in favor of the makers against the payees, noth- 
ing else appearing, the law will presume that such person was not the 
agent of the bank, and that he did not make known his knowledge to 1 said bank, and the bank will be held an innocent holder. I a Of the above instructions his Honor gave the 8th and 9th and all of 
the 15th) except the last line, and refused to submit the others, and the 
plaintiff excepted to the refusal to charge as requested. 

Defendant asked his Honor to instruct the jury that if at the time 
said notes were discounted J. F. Rison acted upon the ,discount com- 
mittee of the same with the president, and said Rison had notice that 
defendant claimed that said notes were executed by undue fraudulent 
representations of Ruffin, Hairston, and Ballou, then plaintiff would be 
bound by said notice. His Honor gave the in&ruction, and plaintiff 
excepted. 

His Honor then charged the jury as follows: 
"The notes sued on are negotiable, and there is a presumption of law 

in favor of the plaintiff that it is the owner of the notes, and that it 
took them for value and before dishonor. But fraud in the inception 
of the instrument is pleaded by the defendants, and they have intro- 
duced evidence tending to  establish such plea. This having been done 
by the defendants, the prima facie case made by the plaintiff is so far 
rebutted as to shift the burden of proof and to make it necessary for 
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the plaintiff to show that it is a boma fide purchaser for value before 
maturity, and without notice of the rights of the defendants as against 

the payees, Ruffin, Hairston and Ballou. I f  the plaintiff has 
(272) satisfied you by the preponderance of testimony that it became 

the bofia fide purchaser for value of these notes before niaturity 
and without notice of the equity or set-off of the defendants, then you 
will answer the issue submitted to you, 'Yes,'; otherwise, you will 
say 'NO.' 

"If you shall find that J. F. Rison was a member of the plaintiff's 
discount committee, and as such acted in  the purchase by plaintiff of 
these notes, then whatever knowledge Rison may have had of the 
defendants' rights is the knowledge of the plaintiff, and the plaintiff 
cannot recover." 

Plaintiff excepted to the charge of his Honor as given, especially that 
he  charged, if the jury should find that J. F. Rison was a member of 
the plaintiff's discount committee, and as such acted in the purchase 
by plaintiff of these notes sued on, then whatever knowledge Rison may 
have had of the defendant's equities is the knowledge of the plaintiff, 
and the pIaintiff cannot recover. 

Judgment for defendants, and plaintiff appealed. 

J. W.  Graham, J ~ L  Devereux, and A. W. Graham for plainkifj. 
8. F. Morde.cai for defendants. 

SHEPHERD, J. The defendants h ~ v i n g  pleaded that the notes sued on 
were obtained by the fraudulent representations of the payees, and 
testimony having been introduced in support of such plea, his Honor 
was correct in holding that the prinza facie case of the plaintiff endorsee 
was so f a r  rebutted as to shift the burden of proof and to make i t  
necessary for it to show that it was a bonu fide purchaser for value and 
without notice. Bank v. Burgwyn, 108 N.  C., 62; Pugh v. Grant, 86 
N. C., 39. When, howeuer, the plaintiff responded by showing that it 
acquired the notes bona fide for value, in the usual course of business 

and while they were still current, the prima facie case of the 
(273) plaintiff was restored, and unless the circumstances under which 

the purchase was made were of such character as to amount to 
" constructive notice, the jury should have been instructed that the burden 

of proof was upon the defendants to establish knowledge on the part of 
the plaintiff, at the time of its purchase, of the impeaching facts alleged 
in  the answer. Daniel Neg. Instruments, sec. 819. 

We are of the opinion that there is nothing in  the testimony that 
amounted to such constructive notice. According to the testimony of 
J. F. Rison, all of the notes were endorsed in  July, 1888, to the 
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Southern Electric Light, Power and Construction Company, and that 
the said company, through its president, the said J. F. Rison, endorsed 
them for value to the plaintiff some months before they were due. I t  
is contended that the plaintiff was affected with any notice that could 
be imputed to the said Rison, because the latter was, at the time of the 
transaction, the vice-president and a director of the plaintiff and a 
member of its discount committee. I t  does not appear that Rison had 
any notice of the claim of the defendants until after the Burgwyn 
note had been discounted by the plaintiff; but conceding, for the pur- 
pose of the argument, that he had such notice at the time of the dis- 
counting of all of the notes, it is well established that the plaintiff can- 
not be affected therewith, unless Rison mas acting in his official 
capacity for the plaintiff in  the said discounting transactions. 

"The foundation principle upon which rests the doctrine that a party, 
whether an  individual or a corporation, is chargeable with notice 

. 
imparted to his agents in the line of their duty, is that agents are pre- 
sumed to communicate all such information to their principals because 
it is their duty so to do. The principal is conclusively presumed to 
know whatever his agent knows, if the latter knows i t  as agent. Of 
course, no such presumption can exist where the agent is deal- 
ing with the corporation in  the particular transaction in his own (274) 
behalf." So. Law Review, 816. I n  such transaction the atti- 
tude of the agent is one of hostility to the principal. H e  is dealing 
at  arm's length, and it would be absurd to suppose that he would 
communicate to the principal any facts within his private knowledge 
affecting the subject of his dealing, unless it would be his duty to do 
so, if he were wholly unconnected with the principal. As was said 
by the court in  Wickersham v. Chicago Zinc Co., 18 Kan., 481, "Neither 
the acts nor knowledge of an officer of a corporation will bind it in a 
matter in which the officer acts for himself and deals with the corpora- 
tion as if he had no official relations with it"; or, as was said in 
Barnes v. Trenton Gas Light Co., 27 N. J .  Eq., 33, "His interest is 
opposed to that of the corporation, and the presumption is, not 
that he mill communicate his knowledge of any secret infirmity of the 
title to the corporation, but that he will conceal it." 

This doctrine has been applied to the case of a director procuring 
the discount of a note for his own benefit, having knowledge that i t  is 
founded upon an  illegal consideration (Bank v. Christopher, 40 N. J.  L., 
435) ; or that i t  was made for his accommodation (Bank  v. Cunming- 
ham, 24 Pick., 270) ; or that it was obtained upon a false pretense of 
having it discounted for the maker (Washington v. Lewis, 22 Pick., 
24) ; or that it was affected in  his hands with certain conditions (Rank 
v. Lezcceal, 13 La., 525) ; or with a claim of recoupment of which the 
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bank had no notice (Loomis v. Bank, I Dismey, 285) ; or with other 
equities (Savings Bank v. Boston, 124 Mass., 506). To the same effect 
are Corcoran v. Snow Cattle Co., 151 Mass., 74; Innerarity v. Bank, 
139 Mass., 332; Stevenson v. Ray, 26 Mich., 44; Frost v. Belmont, 
6 Allen, 163, and other cases. I n  the foregoing decisions the director 
was not acting in his official character in the particular transaction; 
but had he been so acting, the bank, by a great preponderance of 

authority, would have been affected with his knowledge. 1 Xorse 
(275) Banks, 137, and authorities cited. The question, therefore, 

is, Did Rison act as a member of the discount committee of 
the plaintiff, or in any other official capacity in respect to the dis- 
counting of these notes? He testifies that he told the president and 
cashier of the plaintiff that the Southern Electric Light, Power and 
Construction Company, of which he was president, desired to have 
certain notes discounted; that he was informed that the plaintiff would 
let him know at 1 o'clock of that day; that he called at that hour and 
was told that the plaintiff would discount the paper. He also testi- 
fied as follows: "The transaction, as before stated, between the bank 
on one side and myself as president and representing the Southern 
Electric Light, Power and Construction Company on the other, was 
transacted as any other business matter of like nature is done with the 
bank. I did not sit in the board during the consideration of the paper 
discounted. The bank paid value for said note without any notice to it 
of any set-off or counterclaim by said Burgwyn, and is today the 
absolute owner and controller of said note. I have not at any time 
represented the bank in the foregoing transaction, at the time named 
or since." He further testified that no director, interested in any way 
in any paper offered for discount, could, under the by-laws of the 
bank or the laws of Virginia, participate in the deliberations of the 
discount committee in passing upon such paper. 

The cashier of the plaintiff testified that "The transaction mas in 
nowise different from any others carried on between the bank and its 
customers"; that it was in good faith, and that Rison was not present 
when the note was discounted. 

The president testified that Rison "conferred" with him about the 
discount of the note, and submitted it to him for discount; that wit- 
ness said that he would inform him during the day, and that he told 

the cashier to discount it after he had made up his mind to do' 
(276) so. He also stated that Rison was not present when the note 

was discounted, and that witness had no notice of the matters 
now pleaded by the defendants. This, the only testimony upon the 
subject, very clearly shows that Rison was not acting foY the plaintiff 
as its director or agent in any capacity in the discounting of the said 
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paper, and this being so, it must follow that there was no constructive 
notice arising from the circumstances attending the transaction. His  
Honor, therefore, should have instructed the jury, after the plaintiff 
had by its testimony restored its prima facie case, that the burden was 
on the defendants to show actual notice. The failure to do this was an 
error of which the plaintiff may justly complain. 1 

We are also of the opinion that there was no sufficient evidence of 
actual notice. I f  there had been, the astute counsel for the defend- 
ants would undoubtedly have called it to our attention. He  could only 
refer us to the expression of the president to the effect that Rison 
"conferred with him" about the discount of the note. Surely this was 
not sufficient to warrant the jury in  finding actual notice of the mat- 
ters of defense set up by the defendants. Both the president and 
Rison explain what took place on the occasion. The note was sub- 
mitted for discount, and Rison was to be informed later in the day of 
the action which the plaintiff had taken. Both of them den.- that the 
president had any notice; and i t  is very plain to us that testimony like 
this, which but barely raises even a conjecture in support of the view 
sought to be established, should not be submitted to the jury. March 
v. Verble, 79 N.  C., 19;  Wit tkowsky  v. Wasson, 71 N.  C., 451; Brown 
v. Einsey,  81 N.  C., 244; X. v. Waller, 80 N. C., 401. I f  such testi- 
mony is permitted to have the effect of rebutting the prima facie case 
of the holder of negotiable paper, the peculiar immunities incident to 
such obligations will be practically destroyed, and incalculable damage 
inflicted upon the commercial world. 

I f ,  as we have seen, the prima facie case of the plaintiff was (277) 
restored, the burden was on the defendant to prove notice in 
the plaintiff; yet the whole case was tried upon thc theory that the 
burden was on the plaintiff to negative the existence of such notice. 
I t  must be apparent, therefore, that there was error i11 refusing at  
least some of the instructions prayed for. This is entirely manifest 
from. the view we have taken that there was no sufficient testimony of 
actual notice. - 

Error.  

Cited: LeDuc v. Moore, 111 N.  C., 517; Campbell v. Patton, 113 
N. C., 484; Bank v. Burgwyn, 116 N.  C., 123; Bank v. School Com- 
mittee, 118 N.  C., 386; Shields v. Durham, ib., 455; Rank v. Fountain, 
148 N. C., 595; Brite v. Penny, 157 N. C., 114; Roper v. Ins. Co., 161 
N. C., 157; Gardner v. Ins. Co., 163 N. C., 379; Corporation Cornmis- 
sion v. Bank,  164 N. C., 358; Trust  Co. v. Bank,  167 N.  C., 261; 
Smathers v. Hotel Co., 168 N. C., 74; Anthony v. Jeffress, 172 N .  C., 
381, 385. 
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J. P. CAMERON v. J. W. BENNETT. . 
Bppeal-Practice. 

An appeal from a refusal to render judgment upon the pleadings, taken before 
the trial, will not be considered. The proper practice is to enter the 
motion, and, if it is refused, note an exception and proceed with the trial. 

MOTIOX by plaintiff for judgment upon the pleadings, heard at Feb- 
ruary Term, 1892, of RIOHXOXD; B o y k i n ,  J. 

The motion was refused, and the plaintiff appealed. 

Burzcell and W a l k e r  ( b y  b r i e f )  for plaintif f .  
J .  D. Xlzaw for defendant .  

CLARK, J. Complaint and answer ha3-iilg been filed, the record states, 
"Motion for judgment refused; motion denied; appeal by plainti!?"." 
No  judgment having been rendered, no appeal lies. Tay lor  v. Bost ic .  

93 IS. C., 415; B a u m  v. Shoot ing Club ,  94 N.  C.. 217; 8. 1). H a -  
(278) zell, 95 N. C., 623; 8. v. Diuine,  98 N. C., 778. 

Besides, a courterclaim is in  the nature of a cross-action, and 
the motion for judgment upon the pleadings was in the nature of a 
motion to dismiss the cross-action. I t  is settled that an appeal does not 
lie from the refusal of a motion to dismiss an action. .Mitchell v .  Z i l -  
burn ,  74 N. C., 483; X c B r y d e  v. Patterson,  78 N. C., 412; R. R. v. R ich-  
ardson, 82 S. C., 343; Plemmons  v. I m p r o v e m e n t  Co., 108 N.  C., 614. 
There are numerous other cases to the same effect. For the same rea- 
son, an appeal will not lie for a refusal to dismiss the cross-action, in 
which the defendant is virtually plaintiff. Indeed, the proper course of 
procedure is pointed out in T a l k e r  v .  h'cott, 106 N.  C., 56, in which it 
is said, "If an answer is insufficient, the plaintiff can move for judg- 
nient, and, if it is refused, have an exception noted." The plaintiff 
should have had his exception noted and have proceeded with the trial. 
I f  the result of such trial had been in  his favor, he would have desired 
no appeal; if i t  had been against him, his exception would have come 
u p  for review. The Court mill not take "two bites at a cherry." 

Dismissed. 

Ci ted:  Mi l l ing  Co. v. P i n k y ,  post, 412; D u f y  v .  Meadows, 131 N. C., 
33; Barbee v. P e n n y ,  174 N.  C., 573; W i l l i a m s  v. Bai ley ,  177 N.  C., 40; 
T h o m a s  v. Carteret ,  180 N. C., 111; D u f y  v. Harfs f i e ld ,  ib., 152. 
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C. 31. HERNDON v. THE IMPERIAL F I R E  INSURANCE COMPANY 
O F  LONDON. 

Arbitrat ion and Award-Insurance. 

1. If an award, upon its face, appears to be complete and final, and contains 
no erroneous view of the law upon which it is based, every reasonable 
presumption will be made in favor of its validity; but it may be attacked 
by evidence aliuncle that it was procured by fraud, and that the arbitra- 
tors refused to hear competent testimony. 

2. Two arbitrators chosen, under a stipulation in an insurance policy, agreed 
upon an award and prepared a paper containing it, but being uncertain 
under the reference whether they had passed upon all the questions snb- - mitted, took it to the adjusters representing the insurance company, and 
said the award was not complete if it was proper for them to consider 
other items; otherwise, it was; and being assured that it was not neces- 
sary to pass upon any other question, signed it, when, in fact, the refer- 
ence did embrace the other matters: Held,  it was not error to submit 
to the jury the fact whether there was a final agreement upon and 
delivery of the award. 

MERRIXON, C. J., a n d  SHEPHERD, J., dissenting. 

~ T I O S  on an  insurance policy to recover for loss by fire, tried a t  
June  Term, 1891, of DURHAM, before Royk in ,  J. 

The  issues and findings were as  follows: 
1. H a s  there been an  arbitrament and award as to the  amount of 

damages which plaintiffs could recolTer under this policy? Ans. : N o  
award. 

2. Did plaintiff 'file Gith defendant notice and proof of loss, as 
required by the policy? Ans. : No. 

3. Did defendant waive notice and proof of loss? Ans. : Yes. 
4. What  was the damage done by the fire to the property included in 

the policy 1 Ans. : Nine  thousand two hundred dollars, with interest. 
The  other material facts are stated in  the opinion. 

J .  TP. G r a h a m  and W.  W.  Fuller  for plaintiff. (280,) 
J .  W .  Hinsdale and J .  8. N a n n i n g  for defendant. 

AVERY, J. T h e  plaintiff and defendant selected each a n  appraiser, 
under a condition of the policy which provided that  where they could 
not agree as  to the amount of loss or damage two appraisers might 
be so chosen, and a third added a t  the demand of either insurer or  
insured, to  determine ('the sound value and loss or  damage to the 
property partially or totally destroyed." Another stipulation reserved 
to the company "the right to take the ;vhole or any par t  of the property 
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so damaged at the appraised value, or to  repair, rebuild, or replace 
t h o  property lost or damaged with other of like kind and value," etc. 

The single question really presented by the appeal is whether the 
paper signed by the arbitrators was completed and delivered as their 
award. I n  the charge of the court to which exception was taken, the 
jury were told that "If Dewey and Heartt (the appraisers) jointly 
agreed and jointly reported, and a n y  t i m e  elapsed before Hear t t  
expressed his  dissent, the  award was good. If they  ever agreed, the  
arbitrament was final, and t h e  plaintifl: cannot recover." The alleged 
award was in  evidence, and the court told the jury if i t  was agreed to 
by the appraisers it was final, and would bar recovery by plaintiff. 
The unavoidable implication arising out of the language used was that 
there was no question as to the fact that the paper was, upon its face, * 
in  the absence of extrinsic proof, a sufficiently full and a final award as 
to all matters involved in  the controversy. The attention of the jury 
was confined to the single question of fact whether both parties agreed 
to the report and signed and delivered it as their award, intending it 
to be unconditionally a final determination of all issues raised by the 

pleading. When the judge told the jury in language so explicit 
(281) that the controversy was narrowed down to the single inquiry 

whether both agreed to sign and did deliver the paper as their 
joint award, there was no more necessity for the negative averment in 
his charge that the paper could not be attacked for any defect apparent 
upon its face, or that the appraisers had not undertaken to decide a 
question of law and missed it, than there was for any other abstract 
statement of the general doctrine of arbitration and award, embodying 
a proposition of law correct theoretically, bdt in fact inapplicable to 
the testimony to which the attention of the jury was directed, or 
unnecessacy in  view of instruction already given. When the court 
told the jury that the award in its present form was final if "the 
appraisers jointly agreed and jointly reported it," how would it have 
helped the jury to a conclusion to have added "that the award upon its 
face covered all matters i n  dispute," or "that it did not appear from 
the face of the award that the arbitrators undertook to decide according 
to law and failed"? The judge went behind those questions and dis- 
pensed with all necessity for mentioning them, when he said that the 
award, in  the shape in  which it was before the jury, was a final 
adjustment of the controversy if it was executed a i d  delivered by the 
appraisers. 

The two appraisers, Dewey and Heartt, went from their room at the 
hotel to that occupied by the adjusters of the defendant company and 
several other companies which had issued policies on the property 
damaged and destroyed by the fire, Dewey having in his hand at the 
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time a paper. I n  response to the inquiry from one of the adjusters 
whether they had finished their award, Dewey said, "We don't know 
whether it is law for us to consider the value of the articles covered 
by the policy which were wholly destroyed and are not visible to the 
eye on the premises, or only such things as we saw partially destroyed; 
nor whether it is law for us to consider the labor and expense of 
erecting, testing, and regulating the machinery and getting it in 
working condition to make ice, and the freight on machinery (282) 
from its place of manufacture, or not. I f  it is law to consider 
any of those things, then our award is not complete; if it is not law 
to consider any of them, then we are through.'' One of the adjusters 
replied, in the presence of the others, "YOU have considered all that is 
right. I f  there is anything left out, you can go back this afternoon 
and add it." Heartt and Dewey then retired and shortly returned, when 
Heartt said, 'Well, with the understanding that if any of the items that 
I have mentioned as not having been considered ought to have been 
considered, this is not to be our award, because it is not final and 
complete, I will sign it." Heartt signed the paper and stepped out. 
Kenney, the defendant's adjuster, immediately took up the paper and 
offered to pay Herndon the amount of the appraisement, it being now 
admitted that the appraisers were in error in failing to determine the 
matters mentioned by Heartt, and which he was uncertain as to the . 
necessity for incorporating into the award. The plaintiff declined the 
offer and insisted upon having the award completed. 

Heartt was recalled, and repeated what he had said; but Kenney 
and the other adjusters insisted that the duty of the appraisers was 
at an end, and refused, in any event, to pay more than the sum named 
in the paper as the vaJue of the damage assessed as far as the arbitrators 
had gone in estimating losses. 

I t  was expressly stipulated in the agreement to submit to arbitra- 
tion, that the appraisers should "estimate the loss upon property  d a m -  
aged and destroyed," and also that they were ('to make an estimate of 
the actual cash cost of replacing and repairing the same or actual cash 
value thereof," etc. I t  is not denied that the award is not so full and 
complete a report of loss as it was contemplated by the parties to this 
agreement that it should be, and that it is defective in failing to 
determine the matters referred to by Heartt in his conversation (283) 
with the adjusters. 

I t  does not appear from the face of the report that the appraisers 
rested their decision upon any erroneous view of the law, and, there- 
fore, if both of them signed it unconditionally and delivered it as their 
award, it would not be subject to attack for omission through ignorance 
of the law as distinguished from arbitrary refusal to hear or consider 
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pertinent testimony as to material questions arising out of the contro- 
versy. S m i t h  v. Kron, 109 N .  C., 103; Hurdle v. X'tallings, 109 N. C., 
6 ;  Allison v .  Bryson, 65 N.  C., 44; Farmer v. Pickem, 83 N .  C., 549; 
Robbins v. Killebrew, 95 N. C., 19. 

Where the award upon its face appears to be complete and final, 
and sets forth no erroneous view of the law as a reason for the conclu- 
sions stated, it will be presumed also that the arbitrators considered 
and determined all matters in dispute and passed upon all pertinent 
evidence. Robbins v. Kittlebrew, supra; Will iams v. Clouse, 91 N.  C., 
322; Jones v .  Coffey, 97 N. C., 347; Gay v. Stancell, 76 N.  C., 369. 

But though the award may be couched in  such terms as to afford no 
intrinsic ground for impeachment, it has been expressly held by this 
Court that i t  may be attacked by evidence aliunde tending to show 
that there was fraud in procuring it, or that the arbitrators refused to 
consider pertinent testimony when offered. IIurdle v. Stallings, supra. 

A deed that contains all the formal parts necessary to pass the land 
described in  it, and which had been duly proven and registered, is open 
to an attack, even in a court of law, on the ground that there was a 
want of capacity in  the maker or fraud in  the factum, or that it had 
not been delivered at  all, or only as an escrow. Jones v. Cohen, 82 
N.  C., 75; Clayton v.  Rose, 87 N.  C., 106; iWobZey v. Grifin,  104 N.  C., 
116; Helms v. Green, 105 N.  C., 259; Gilchrist v. Middleton, 107 N. C., 
679. And the registration of a deed is but prima facie evidence of its 
actual delivery, which may be rebutted by testimony satisfactory to 

a jury. Devereux v. XcMahon, 108 N.  C., 146; Whitrnan v. 
(284) Slzingleton, ibid., 193; Williams v. Springs, 29 N.  C., 384; 

Whitsell v. Mebane, 64 N.  C., 345. 
The Supreme Court of Massachusetts and the. Court of Errors of 

New York concurred in  holding at  a very early period, as did this 
Court in  Hurdle v. Stallings, supra, that though every reasonable pre- 
sumption would be made in favor of an award, evidence would be heard 
to impeach i t  for refusal of the arbitrators to hear material evidence. 
V a n  Cort7and v. Underhill, 17 John., 405 ; Edwards v. Stevens, 1 ,411en, 
315. 

When Heartt announced that he was ready to sign the award as 
written, with the proviso mentioned, and was assured by one of the 
adjusters, in  the presence of the others who were acting in concert with 
him, that they had considered everything that was necessary, but, if 
not, that Heartt might return in the afternoon and correct 'it, and 
Heartt  signed it on that assurance, the award was not, in  contempla- 
tion of law, delivered and published, because Kenney, the defendant's 
adjuster, then picked it up and refused to agree to any amendment in 
the afternoon, as originally proposed. The fact that another of the 
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adjusters may have given the assurance while Kenney assented to it 
by his silence only, does not make i t  enforcible at the instance of the 
defendant, and not in  favor of the company whose adjuster acted as 
spokesman for the party. While the law favors this mode of settling 
suits when the hearing is conducted fairly, the courts will not sanction 
such methods as were resorted to in  this instance, if Heartt is to be 
believed, in order to induce an arbitrator to sign an award. I f  the 
award was signed when it was incomplete, because of the false assur- 
ance given by one of the adjusters, the others who were present acting 
in concert with him, will not be allowed to claim for their companies 
that they shall be permitted to reap the benefit of the falsehood. 
Where two arbitrators act, the award must be the expression of their 
concurrent conclusions. The jury evidently believed, if we 
judge from their findings under the instruction of the court, (285) 
that Heartt at least did not assent unconditionally to the award 
in its present shape, and that the adjusters refused to redeem their 
promise by permitting him to take it back in the afternoon for the 
purpose of amending it, if he could get the concurrence of his asso- 
ciate, Dewey. The very question that Heartt could not decide might, 
by agreement of the appraisers, have been inserted in  the award, and 
its validity made to depend upon the decision of the court as to the 
right of the plaintiff to have the evidence mentioned considered and 
passed upon ( 1  A. & E. Enc., 680, and note 2)  just as arbitrators may 
waive their right and set forth their conclusions of fact and law, if 
they so elect, to be reviewed by the court. Smith  v. Kron, supra. 

I n  Caldwell v. Dickimon, 15 Gray (Mass.), 371, the facts were that 
the arbitrators met and signed an award which, upon its face, was a 
complete settlement of the controversy; but when they met the parties, 
the chairman of the three stated verbally, as did Mr. Heartt, that he 
was "uncertain whether the paper expressed correctly what they had 
decided," and that they might wish to amend the award on certain 
conditions. H e  gave copies to the parties and retained one for himself, 
which he afterwards amended when his associates were not present. 
The two other copies were not altered so as to correspond with that in 
the possession of the chairman. When the plaintiff proceeded to have 
the amard in  his possession enforced, the Supreme Court said, in  pnss- 
ing upon the foregoing facts, "It is clearly established that that writing 
did not coniain the real decision of the arbitrators, but was made under 
a mistake, and was only published with a proviso that it should not be 
considered as their award, but should be corrected if the mistake which 
was then suspected should be afterwards ascertained." The error into 
which Heartt feared they might have fallen, when he was . ins the  
room with the adjusters, he was afterwards convinced had keen 
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(286) made; but the adjusters refused to return the paper so that it 
might be amended in accordance with the wish of the appraisers, 

as expressed for both by Heartt in the presence of Dewey. The papers 
that they took possession of do not contain the award of the two 
appraisers, according to the testimony of Heartt, and there was no error 
in submitting to the jury, as concisely as the judge did, the question 
of fact whether the appraisers completed their award and concurred 
in it as their joint report in the form in which defendant seeks to 
enforce it. The jury found, in effect, upon a fair submission of the 
question, that the paper did not contain all of their award, and we 
think that the judgment of the court that the plaintiff recover the 
amount of damage assessed, with costs, was in accordance with law. 
The usual course is to order such an award upon such facts as were 
found to be set aside (Hurdle v. Stallings, supra), but the judgment 
was founded upon the idea that it was invalid, and no suggestion was 
made that it should be amended in this respect, if it is really material 
to do so. 

We do not think that the defendant-after failing to enforce the 
award and refusing to submit to amendment, should be allowed at this " 
late day, when defeated in its main purpose, to send the plaintiffs out 
of court by a tardy acquiescence in the rejected proposition to amend. 
After getting control of the paper "the adjusters refused to pay more 
than the award named in the paper, and insisted that it was final, 
and that the appraisers' duties were at an end." Hence this suit, in 
which the plaintiffs have proceeded upon the idea that the arbitrators 
were indeed functi oficio.  

We do not deem it necessary to take up in detail the thirty-six 
requests for special instructions, or pass upon some other questions 
suggested by the argument, but to which we-attach no importance. 

(287) SIIEPHERD, J., dissenting: I very much regret my inability 
to agree with the court in the disposition which it had made of 

this appeal. Under the provisions of the policy the parties agreed to 
submit their differences as to the amount of the "loss and damage" to 
arbitration, and the validity of the award made in pursuance of said 
agreement is the chief question presented for our consideration. 

I t  appears that the arbitrators had some difficulty in determining 
whether, as a matter of law, a certain expense account should be 
allowedthe plaintiff, but it is admitted that there is nothing upon the 
face of the award to indicate that they undertook to decide that quesl 
tion according to legal principles. I t  is conclusively settled, as said by 
AVERY, J., in Smith ?I. Kron, 109 N. C., 104, that arbitrators "are a law 
to themselves, are not bound to decide correctly, and unless they gratui- 
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tonsly incorporate in  their award erroneous views of the law as rea- 
sons for the conclusions reached, their action, in  the absence of fraud, is 
not subject to review. Robbins v. Killebrew, 95 N.  C., 19; Miller v. 
B r y a n ,  86 N.  C., 167." To the same effect is the opinion of the Court 
in this case. I t  is also well settled in  this State that evidence aliunde 
will not be heard for the purpose of showing that the arbitrators 
intended to decide according to law. R y a n  v. Blount ,  16 N.  C., 382; 
W y a t t  v. R. R., ante, 245. These principles being established, and, indeed, 
conceded by the court, I am clearly of ?pinion that his Honor erred in 
refusing to give the fifth instruction prayed for by the defendant, viz. : 
"That it does not appear upon the face of the award that the arbitra- 
tors undertook to decide according to law, and that the award cannot be 
set aside on account of a mistake of law," et@. Not only did the court 
fail to give this instruction, but the jury were told that "If the award 
was made to hinge upon supposed principles of law, and they were 
erroneously decided, the award was not final and complete." So there 
was not only a failure to give an admittedly proper construc- 
tion, but there was a charge directly in the teeth of it. I t  may (288) 
be urged, however, that the error is cured by the following 
language of the judge: "If they (the arbitrators) once agreed, the 
arbitrament is final, and the plaintiffs cannot recover"; but this lan- 
guage does not occur in  immediate connection with the other part of 
the charge, but after the court had remarked upon the manner of 
making the report and the dissent of Heartt. ~ u t  conceding that the 
two instructions may be reconciled (which I apprehend it is not easy to 
do) the same error is repeated later by the instruction that "If they (the 
arbitrators) came to the conclusion that they have no right as a 
matter of law to include the expense account, the plaintiff is entitled 
to a verdict upon the first issue." It will be observed that the award 
was also attacked on the ground that there was ao delivery or publica- 
tion, and i n  the opinion of the Court upon that question I entirely 
concur. Both of these questions, however, were comprehended under 
one issue (that is, whether there had been an "arbitrament and 
award"), and how is it possible to tell which view was adopted by the 
jury? I f  we could know that they found that the award was never 
legally delivered or published, the error would of course be harmless; 
but this does not appear, and we have no right to indulge in  conjec- 
tures upon so serious a question. The charge, as set out in the case on 
appeal, is so brief that I very much question whether it fairly presents 
the instructions as actually given by the judge. I t  may be but a sum- 
mary of the charge, which if given in full might reconcile the con- 
flicting language to which I have adverted. As it appears in the 
record, I do not think it can be made to harmonize with the defendant's 
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prayer for instructions and the unquestionably correct principles of 
law embodied therein. To say the least, it did not clearly present the 

view insisted upon by the defendant, and was calculated to 
(289) confuse the jury. 

I am, therefore, most decidedly of the opinion that there should 
be a new trial. 

MERRIMON, C. J.: I concur in  the above dissenting opinion. 

PER CIIRIAM. Affirmed. 

W. G. LEDUC, RECEIVER, V. GEORGE BRANDT ET AL. 

Pleading-Parties-Causes of Actio-Joinder of 

A plaintiff in a creditor's bill may join causes of action for the recovery of 
an indebtedness not theretofore reduced to judgment; for the removal 
of an insolvent trustee; for the appointment of a receiver; to declare a 
conveyance to the creditor of the principal defendant void, and that a 
prior mortgage shall be foreclosed and the surplus money applied to the 
debts of other creditors; and persons having an interest in these several 
causes of action should be made parties defendant. 

ACTION, heard upon complaint and demurrer at January Term, 1892, 
of CUMBERLAND, B o y k i n ,  J., presiding. 

The case is stated in  the opinion. 

B. P. B u x t o n  for plaintif f .  
G. M .  Rose  for defendants.  

SWEEHERD, 5.: ~ h ' e  plaintiff (who is the receiver of The People's 
National Bank of Fayetteville) alleges that the defendant Brandt is 
indebted to the said bank in a large sum of money, which indebtedness 
is evidenced by the several promissory notes described in the complaint. 

H e  further alleges that the said Brandt has executed a deed of 
(290) trust to the defendant J. B. Smith, and that said deed conveys 

all of the real and personal property of the said debtor, including 
a large stock of goods and merchandise; that the said deed mas made 
for the purpose of defrauding the plaintiff and certain other creditors; 
and that the trustee is insolvent and .an improper custodian of the 
property. I t  is further alleged that, prior to the execution of the deed 
of trust, the said Brandt executed a mortgage upon certain of the real 
estate contained i n  said trust to the defendant Ellen Smith, purporting 
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to secure a debt due to the said Ellen, and also a debt due to one Ida  
Rankin; and it is also alleged, in effect, that the said mortgage is 
fraudulent and void as to creditors. I t  further appears that, prior 
to the said Smith mortgage, the defendant Brandt had executed a 
mortgage upon a part of the property contained in the same to the 
defendant, The Bank of Fayetteville. The bona fides of thi? deed is 
not questioned, but i t  is alleged that the value of the property con- 

, , 

bank. The plaintiff prays for judgment against the defendant Brandt 
upon the alleged indebtedness, that the trustee be removed; that a 
receiver be appointed; that the deed of trust and mortgage to Ellen 
Smith be set aside; that the mortgage to The Bank of Fayetteville be 
foreclosed and the surplus be applied to the payment of the plaintiff's 
judgment, and for other and further relief. The defendants demurred 
for misjoinder of causes of action and parties, and the demurrer being 
sustained, the plaintiff appealed. 

It is very clear, from the above summary of the complaint, that this 
is an  action in  the nature of a judgment creditor's bill, and it has been 
well settled that such an action may, under our present practice, be 
commenced before the plaintiff's indebtedness has been reduced to 
judgment, and that in  the same action the court may subject to the 
payment of the indebtedness the equitable or other interests of the 
debtor which are not subject to sale under execution, and also 
any property which may have been conveyed for the purpose (291) 
of defrauding creditors. Hancock 11. Wooten ,  107 N.  C., 9 ;  
Monroe v. Lewald, 107 N. C., 655; 8 m i t h  11. Summerf ield,  108 N.  C., 
284. 

I f ,  then, the alleged fraudulent conveyances can be set aside in this 
action, it must follow that the defendant J. B. Smith, the trustee in the 
deed of trust which conveys all of the property of the debtor, and 
Ellen Smith, the mortg'slgee of a part of the same property, together 
with Ida  Rankin, whose debt is secured in the same mortgage, are not 
only proper but necessary parties to this action, and the demurrer, in 
respect to their joinder, must therefore be overruled. B a n k  v. Harris ,  
84 N.  C., 206; Neban6 v. Layton,  86 N .  C., 571; The Code, see. 184; , 

Wait on Fraudulent Conveyances, 131, 132. 
As to The Bank of F a ~ e t t e ~ i l l e :  I t  is true that the validity of the 

mortgage to this defendant is not questioned, but i t  is alleged that the 
mortgage debt, is much less in amount than the value of the property 
conveyed to secure it. I f  this be so, then if the mortgage to Ellen 
Smith and the deed of trust are set aside, the plaintiff would be 
entitled to subject to the payment of his indebtedness any surplus that 
might remain in the hands of The Bank of Fayetteville, should it 
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foreclose i ts  mortgage, and as the court has by this action acquired 
jurisdiction over the  said property, and as it may, i n  certain contingen- 
cies, decree that  it be sold, i t  i s  proper, i n  analogy to  the rule laid down 
i n  H i n s o n  v. Adr ian ,  86 N.  C., 61, that  all prior encumbrances should 
be joined as  parties. The  demurrer, therefore, as  to the joinder of this  
defendai$ must also be overruled; but i t  must be noted tha t  the fore- 
closure of its mortgage should not be delayed by this action, and all 
that  can be required of i t  i s  that  the sale shall be fairly conducted, 

and the surplus, if any, be paid into court or  into the hands of 
(292) a receiver to await the  final determination of this controvergy. 

Upon an  examination of all the causes assigned in  the de- 
murrer, we are  of the  opinion tha t  none of them can be sustained, and 
tha t  the judgment below should be 

Reversed. 

Ci ted:  Cook v. Smith, 119 N.  C., 355; G a m m o n  v. Johnson,  126 
N. C., 65. 

W. L. HALL, ADMINISTRATOR, v. EMMA TURNER, ADMINISTRATRIX. 

Easement-Estate, Base  o r  Qualified, and U p o n  Condition-Mills and  
Dany-Contrnct, Construct ion of-Evidence. 

In 1873, H. and T. entered into an agreement under seal by which H. "con- 
sents for said T. to back water, if necessary, up in to his field, on condi- 
tion that said T. will allow H. as much woodland along the line fence on 
south side of the river; T. is allowed to raise dam 8 or 9 feet high; this 
agreement to remain good so long as T. keeps up a mill; . . . after- 

' wards to be null and void." T. erected a mill and dam, in consequence 
of which about 12 acres of H.'s land were eventually flooded, and H. 
went into possession of about 4 or 5 acres of the woodland, that being 
about the quantity covered originally by the water of the pond: Held- 

1. The agreement vested in T. an equitable base or qualified fee in an ease- 
ment to back the water upon H.'s land so long as he, or those claiming 
under him, maintained the mill, and that upon T.'s death this estate 
descended to his heirs. (Base or qualified fees defined, and Hill v. 
Kesler, 67 N. C., 443, commented'upon.) 

2. The agreement that H. should have as much land on the south side of the ' 
river. was a condition subsequent to the easement so created, and upon 
the failure of T., or those claiming under him, to perform that condition, 
the easement terminates. 

3. That H.'s right to occupy the land under the condition 'subsequent was 
not restricted to the amount which he entered upon a t  the beginning .of 
the operation of the agreement, but expanded and was coextensive 
with the quantity of land which subsequently became servient to the over- 
flow of his land from the erection of the dam. 
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4. That H. was entitled, under the agreement, to the use of so much of 
T.'s land as T. by the erection of the dam not only actually overflowed, 
but "sobbed" and made unfit for cultivation of his (H.'s) land. 

5. The evidence as to the height of the dam being conflicting, the court prop- 
erly charged the jury that by a dam 9 feet high is meant such a dam as, 
under given circumstances, will pond the same quantity of water that 
a dam exactly and uniformly 9 feet high under the same circumstances 
would pond. 

APPEAL from Winston, b., at August Term, 1891, of ORANGE. 
The plaintiffs, the administrator, widow, and heirs at  law of Lam- 

bert Hall, allege that the said Lambert Hall  and Evans Turner on 13 
March, 1873, entered into the following agreement, to wit: 

"Articles of agreement made and entered into this 13 March, 1873, 
between L. W. Hall  of the county of Orange and State of North Caro- 
lina, of the one part, and Evans Turner of the county and State afore- 
said, of the other part, witnesseth: that the said L. W. Hall agrees and 
consents for the said ~ ~ a n s  Turner to back water, if necessary, up into 
his field, on condition that said Evans Turner will allow the said 
L. W. Hall  as much woodland along the line fence on the south of the 
river. Said Turner is allowed to raise a dam 8 or 9 feet high. This 
agreement to remain good so long as the said Turner keeps up a mill 
at the Wagoner place; afterwards to be null and void. Witness our 
hands and seals the day and date above written. I;. W. HALL (Seal). 
EVANS TURNER (Seal). Witness, N. Y. HARRIS." 

The complaint further alleges that, at  the time of the execution of 
said agreement, about 4 or 5 acres of woodland of said Turner were 
taken possession of by said Hall, and that he used the same until his 
death in 1888; that said Turner, after the adoption of the stock law in 
1885, hauled off all the fences on said 4 or 5 acres, and that the same 
were mortgaged in  1882 to one Gray; that the dam raised by 
Turner is, from the bottom of the mudsill to the top of the (294) 
sheeting, 10 feet 3 inches, and from the mudsill to the top of the 
the river about 2 feet, and the land of the plaintiff, which is flooded 
and damaged by said mill-pond is about 12 acres, on most of which 
dower has been assigned to the plaintiff Fannie J. Hall;  that the same 
would be very productive if not damaged by the said flooding; that 
plaintiffs have not continued in the possession of the 4 or 5 acres south 
of the river since the death of Evans Turner. 

They demand judgment- 
1. That "the license granted in  said agreement" terminated at the 

death of said Turner in  1889, and is void for uncertainty and indefi- 
niteness, and is no longer operative and binding on the plaintiffs. 
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2. That if i t  be considered as running with the land, that the quan- 
t i ty of land damaged be ascertained and the same quantity set apart to 
the plaintiffs south of the river, if said dam shall not exceed the height 
allowed in said agreement. 

3. That if said dam be found to be more than 9 feet high, then they 
ask that the damages be inquired into and for judgment for the same. 

4. That if plaintiffs are compelled to take the land south of the 
river in  lieu of that flooded and damaged, that the defendants be re- 
quired to free the same from all mortgages and encumbranccs existing 
thereon. 

5. That the lands of plaintiffs be freed from said agreement, and the 
defendants keep the land on the south side of the river. 

6. That the dam be pulled down and the plaintiffs be paid all dam- 
ages done them during the life of said Turner by reason of his viola- 
tion of said agreement, and since that time by reason of said dam. 

7. That all damages up to the time of the trial be assessed. 
8. For  further and other relief, and for costs: 

The defendants, i11 their answer, admit the execution of said 
(295) agreement, and that the land on the south of the river, mea- 

tioned in  the complaint, was taken possession of by Hall;  but 
they allege that the quantity is underestimated, and that the same is 
equal to that covered by water in consequence of said dam. They deny 
the removal of the fences. They admit the execution of the mortgage. 
They deny the raising of the dam to the height alleged by plaintiffs. 
They deny any damage as alleged, and aver that if there be any it 
existed and was provided for at the time of the execution of the said 
agreement by the taking possession of the 4 acres. They deny that the 
plaintiff has discontinued the use of said land since the death of Evans 
Turner. They deny any violation of said agreement by said Turner or 
themselves, and they claim that said agreement operates as a co~enant 
running with the land. 

The following issues were, without objection, submitted to the jury: 
1. Has the dam been raised above 9 feet? Xo. 
2. I f  so, what yearly damage have the plaintiffs sustained on account 

of same ? 
3. What quantity of land is covered by water ponded back by the 

dam and damaged thereby? 
4. What quantity of land is embraced in the tract agreed to be 

conveyed by Evans Turner to plaintiffs' intestate? Ans.: Four acres 
(by consent.) 

R. N. Hall, Jr., testified that he had accurately measured the height 
of the dam in the summer of 1890, assisted by S. H. Jordan, since dead, 
and that i t  averages 10 feet high all the way through; a little lower for 
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a small distance on the south than the rest of the way, and was highest 
i n  the center of the current in the stream; that the mudsill was raised 
a foot abo~ve the bed of the river, making the actual height of dam 
from bed of river 11 feet. That the length of the dam is 133 feet 
8 inches. That the damage to the land of plaintiff yearly from the 
raising of the dam above 9 feet would be $30. That 12 acres 

(296) were under water, or sobbed from the ponding back. 
N. Y. Harris also testified to same amount of damage from 

the dam being above 9 feet; that a dam at 9 feet would do little damage 
and not cover mdre than 4 or 5 acres. 

C. R. Miller testified that he and R. N. Hall, Jr., had' recently 
measured the heighhof the dam, and i t  was about 10 feet high, and that 
the mudsill was 1 foot above the bed of the river, making the actual 
height of the dam 11 feet, and that the yearly damage from the erec- 
tion of a dam above 9 feet to land of plaintiff was $30. 

Defendant introduced one A. M. Leathers, who testified that the 
dam was 8 feet high, measured by him and others in 1890, in July. 

Other ~vitnesses testified as to the benefit of the dam to the land of 
plaintiff, and that the lands were not damaged by being covered with 
water in times of freshet, and as to the value of the land, about 4 acres, 
which intestate had formerly used belonging to defendant's intestate, 
and that in the trade the deceased Hall got the better of the deceased 
Turner. One witness also stated that the land covered by water was 
not as much as 10 acres. Defendant Emma Turner stated she had the 
dam repaired since the death of Evans Turner, but it had not been 
raised above what it was before. 

Other witnesses stated that they were present when Leathers meas- 
ured the dam, and saw him measure it in  July, 1890. William 3'. Gray, 
witness, testified that he assisted A. M. Leathers by putting down the 
tape line on dam every 10 feet, and on paper the figures which he called 
out, and also stated that the portion of the dam which A. M. Leathers 
made 9 feet 5 inches high extended for 20 feet in the center of the 
stream, but the dam was lower on each side of this. That the dam 
did not average more than 7 or 8 feet in height. A. M. Leathers 
also stated the same. There was also testimony that Evans (297) 
Turner, in 1885, hauled off the fence around the land. 

Counsel for plaintiff, in  his argument, contended that the evidence 
in  the case, both for plaintiffs and defendants, showed that a dam had 
been erected above 9 feet, and the admission of the defendants' wit- 
nesses that the dam was over 9 feet at  two different points, one of them 
extending a distance of 20 feet in the center of the current, was of itself 
sufficient to decide the first issue in the affirmative. 
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His  Honor in  his charge to the jury stated to them that he did not 
agree with the argument of the plaintiffs' or defendants' counsel 
respecting the rule, and charged the jury as follows: 

"In this case four issues are submitted to you for your consideration. 
I t  is agreed by counsel for both plaintiffs and defendants that under 
the agreement dated 13 March, 1873, between L. W. Hall and Evans 
Turner, said Evans Turner could erect a milldam not exceeding 9 feet 
in  height. So the court presents to you the first issue, I s  the present 
dam higher than 9 feet? I n  considering this issue, which is one of 
fact for you, you will recall all the evidence bearing -on the same. 

('There. is no evidence that the milldam at present existing is not of 
uniform height, and hence the court gives you the following rule to 
guide you in determining whether the said dam is over or under 9 feet 
high, to wit: By  a dam 9 feet high is meant such a dam as, under 
given circumstances, wilI pond the same quantity of water that a dam 
exactly and uniformly 9 feet high, under the same circumstances, would 
pond." Exception by plaintiff. 

"Therefore, you will ascertain from the evidence whether the dam 
that now stands ponds back, on account of its increased but broken 
height (if you shall find that i t  has been increased in height), but not 

on account of any filling up of the bed of the pond and tighten- 
(298) ing or improving the dam, except by raising more water, that is 

a greater volume of water, than a dam of uniform height of 
9 feet would do. I f  so, you will answer the first issue, Yes; otherwise, 
No. 

'(If you answer the first issue No, you need not answer the other 
issues at  all. I f  you answer i t  Yes, you will next consider what amount , " 

of damage the plaintiffs have sustained on account of same. 
"If the dam has been increased in  height, and such increase has 

caused damage, the element of damage will be the overflow of the new 
land and the sobbing of same, and injuring and destroying its value 
although not overflowed, and you will simply calculate what the annual 
injury on all of such damage is, and answer the second issue as you 
shall find. The third and fourth issues are issues of fact unmixed 
with law, and the court cannot aid you in determining the same." 

His  Honor answered the fourth issue "Yes," by consent, and told the 
jury that if the first issue was answered in the negative they xvould not 
proceed to the consideration of the other issues. 

The jury returned the response ('No" to the first issue, and no 
answer to the second and third issues. The fourth had been answered 
by his Honor "Yes," as above stated, before the jury retired. 

Plaintiff, after a motion for a new trial  on the ground that the ver- 
dict was against the weight of testimony, which was refused, nlored to 
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set aside the verdict because there was no response to the third issue, and 
which was material and closely connected with first issue, in view of 
the testimony that a dam at 9 fe& would only cover 4 or 5 acres, while 
there was testimony that 12 acres were covered and sobbed. His Honor 
declined the motion, and plaintiff excepted. 

Plaintiffs' counsel then insisted that even if the dam was only (299) 
9 feet high, under the contract of 13 March, 1873, the plaintiffs 
were entitled to "as much woodland along the line fence on the south 
side of the river" as was covered by back water, and the failure of the 
jury to find this amount rendered a new trial necessary. His Honor 
refused a new trial on this ground, and plaintiffs excepted. 

Upon the questions reserved, the plaintiffs then moved for judg- 
ment- 

1. That as there is no sufficient description by which any quantity of 
land can be allotted to plaintiffs as compensation for the ponding of 
water on their land, the said contract of 13 March, 1873, is void for 
vagueness and uncertainty; and'as the consideration to be paid to 
plaintiffs cannot be ascertained, the said contract should be annulled 
n o n  obstante veredicto. 

2. That said contract is but a license to the said Evans Turner, 
which expired with his death, being personal to him, and not a covenant 
running with the land. And as there is no provision for a convey- 
ance of any land to L. W. Hall in fee, but only a permissive use to 
continue as long. as "said Turner" keeps up a mill, the said contract 
had therefore been fulfilled and ended, and the plaintiffs were no 
longer restrained thereby, but had a right to abrogate the same and 
have the dam removed. 

3. That the said contract was but a license to keep up a mill at the 
Wagoner place to said Turner, and that if it did not expire with the 
death of said Turner, the mill must go down by natural  decay, and 
could not be repaired by his administrator or heirs at law, and defend- 
ants were liable for any flooding caused by such repairs and must 
remove the dam or pay for the trespass. 

4. That said contract should be declared void and impossible of 
enforcement and entirely annulled, as there is no definite description to 
identify the land intended to be conveyed on either side, or fit it to the 
description in the paper-writing. And the acts of ownership still 
exercised by Evans Turner over the 4 acres in the possession of (300) 
Lambert Hall, by taking the rails therefrom and including i t  in 
the mortgage to Gray, showed that it had not been conveyed, or intended 
to be conveyed, to Lambert Hall, and was still the property of Evans 
Turner. 
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5. That as no consideration has been received other than the per- 
missive use of the 4 acres, which continually decreased in value while 
the damage to the land covered and sobbed by water from the ponding 
continually increased in amount, the said agreement is against equity 
and good conscience, and a growing hardship, from which the plaintiffs 
ought to be relieved and restored to the right to recover proper com- 
pensation for the injury done their land. 

6. That the said agreement was a personal license given by L. W. 
Hall and expired with his death, and the rights of his widow and 
heirs at law as owners of the land are not concluded by anything con- 
tained in said agreement from insisting that the dam be pulled down 
or the proper compensation made to them. 

7. That no title has been passed to the plaintiffs or their ancestors for 
any land, and there is a fatal vagueness of description which cannot be 
corrected or made definite, and that the parties should be restored to 
their original positions, and the paper-writing delivered up and can- 
celed and declared null and void. . 

The following judgment was rendered : 
"This cause having been heard, and the jury for its verdict having 

said that the dam has not been raised above 9 feet, and the court being 
of the opinion that the other issues submitted are not material whether 
the agreement between the intestates of the plaintiffs and defendants 
respecting the erection of the dam is a license revocable at the death of 
Turner or is void for uncertainty, and the court being further of the 

opinion that if said agreement is a covenant perpetual running 
(301) with and binding the land, then the equitable aid of the court 

cannot be invoked to ascertain and set apart to the plaintiffs the 
same quantity of land as is covered by water, for that there is 
neither allegation in the complaint nor proof that the defendants have 
ever declined or refused, or do now decline, to permit the plaintiffs to 
have, use, occupy, and enjoy the said quantity of land i11 as full and 
ample a manner as the said covenant or agreement authorizes. The 
court doth therefore adjudge that the plaintiffs take nothing by their 
writ, and that defendants go hence without day and recover their costs." 

From this judgment the plaintiffs appealed. 

J. W. Graham f o r  plaintiffs. 
J. 8. Manning f o r  defendants. 

SHEPHERD, J., after stating the case: After a careful consideration 
of the charge of his Honor in reference to the height of the dam, we 
are of the opinion that, in view of the testimony, there was no error, 
and that the exception of the plaintiff -in this particular must be 
overruled. 
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r l l h r  other points presented in the record are not so clear, ant1 we 
approach their consideration with no little doubt and solicitude. The 
pl'tintiffs insist that the right of the defendants to maintain the darn 
and overflow the plaintiffs' land, detcwniued at  the death of the defend- 
ants' ancestor, Evans Turner;  but if they are mistaken in  this, they 
pray that the defendants, the heirs of said Turner, be required to 
"allow" the plaintiffs the use of so much lard on the south of the rivcr 
as will equal in acreage the quantity now overflowed and damaged by 
reason of the maintenance of the said dam. The agreement between 
the said Hall and Turner is of a very peculiar character, and so vague 
and uncertain in part that hut for the feet of its having been executed 
by one of the parties who has erected the permauent improve- 
ments me would be somewhat incliued to place i t  under that (302) 
class of contracts mentioned by Lord Brougham in Keppe l  11. 

Bailey, 2 Myli~e & Keene, 577, as being "so clearly inconvenient to the 
science of the law" as to receive no encouragement at the hand of the 
courts. Although the agreement contains no words of covenant, we 
think that, in coi~sideration of the circumstances, an equitable construc- 
tion warrants us in holding that it was the intention of Hall  to confer 
upon Tumer ail easement "to back water, if necessary, up into his 
field." Such an easenle~~t is ((an incorporeal hereditament, a right not 
indeed to the l a l ~ d  itself, but to a privilege on and upon the land. . . . 
I t  is a freehold interest," and within the statute of frauds. Bridges 
v.  P:rreU, I 8  N.  C., 492. 

I t  is true that in McCrarken v. McCruck~rb ,  88 N. C., 272, i t  is said 
that such an intercst must not only be evidenced by writing, but that 
it can "only be made effectual by deed" ; but by the use of this language 
the learned justice who deliveyed the opinion was evidently referring 
to the subject in its legal aspects, as it is well settled that an agree- 
ment upor1 a valuable consideration to confer an easement will be 
effectuated in equity, provided it be in writing, and this without refer- 
ellce to the presence of a seal. R. l?. 11. Kaftle, 66 N. C., 546; R. R. v. 
R. R., 104 N. C., 658. So, too, a covenant, though not technically 
"rn~lning with the land," may iieverthelrss be sometimes binding ill 

equity to the extent of fastelling a wrvitude u p o ~ ~  real property. Porn. 
Eq., 689; R ~ d f o r d  u. Trustees, 2 M. & K., 517. 

Such is the character of the agreement before us; but the important 
question is, How long is this easement or servitude to con- 
tillue? Ah interest like this, being within the statutc of frauds, is 
created in the same manner as an interest in the land itself, and 
1lt.l~ce it would seem that if there be a grant of an easement, there must 
bc n-ords of inheritance if i t  is intended that the cstate shall ell- 
d1u.e beyo1ld the life of the grantee. So, on the other hand, if there 
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(303) be a contract to confer an easement, it will ordinarily be gor- 
erned by the same pr in~iples  as are usually applied to contracts 

for the sale of real estate. Thus, if one contract to sell land to another, 
and there be no words of restriction, it is implied that an estate in fee is 
intended, and specific performance will accordingly be decreed. Like- 
wise, if one agree to confer an easement, and from the nature of the 
contract and its subject-matter there is nothing to show that it is to be 
restricted to the life of either party, there is an implication that th? 
grant is to be coextchsive with the uses apparently contemplated by 
the parties. I n  our case it is contended that there are words of restric- 
tion, to wit:  "This agreement to remain good so long as the said 
Turner koeps up a mill at  the Wagoner place." I n  opposition to this 
view the defendants rely upon M e ~ v i r n a n ~ v .  Zussell, 55 N.  C., 470. 
I n  that case the "articles of agreement" contair~ed no words of inherit- 
ance, but simply the following language, viz., "bargained and sold so 
much of my land lying on Hooper's Creek, in  the county and State afore- 
said, as will conveniently carry the water to a sawmill so as to be to 
his (W. R. Gash's) profit and advantage." The Court speaks of this 
writing as a grant, and P~urson ,  J., in delivering t-he opinioil, said: 
"There are no words of limitation, and by the rule of the con11noir law 
in reference to a grant of land, only an estate for the life of the grantee 
would pass. Here the rule of construction comes in again. ,is the 
professed purpose is to convey water to a mill, of course it was the 
intention that the supply of water should be kept up as long as the 
party wished to operate the mill. Few would be at the expelise qf 
e rec t i~~g  a mill if the supply of water depended upon the uncertainty 
of life. We think there was a base or qualified fee granted i ~ r  this 
easement, and that Gash, his heirs and. assigns, are entitled to it so 

long as they continue to operate the mill." 

(304) IIowever just may be the criticism upon the resort to  co11- 
struction in the above case, and thercby supplying words of 

inheritance (if, indeed, the instrument was considered simply in its 
legal character as a grant), i t  is very clear that the objection cannot 
be urged in the present instance, where the agreement is entirely excu- 
tory in its nature. At all events, the case of Berrima.il (supra) lends 
us valuable aid in solving the question now before us. I n  that case 
the easemeut was in so much of the land "as will corlveniently carry 
the water to a sawmill, so as to be to his (W. R. Gash's) profit nn,d 
adva.i~tuge." Why should not these words bc considered as equally 
restrictive as those used in  the present contract, viz., "This agreement 
to remain good so long as the said Turner keeps up a mill at the 
Wagoner place"? I n  one case the easement is to he to "his (the 
grantee's) advantage"; in the other, so long as "Turner keeps up a 
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mill," etc. It would seem that the pririlege granted was as personal in 
one case as in the other; but admitting that there is a shade of differ- 
ence between them, yet this must surely disappear when the contract is 
viewed in the light of the reasoning of the opinion in the case above 
mentioned. "Few (says the Court) would be at the expense of erecting 
a mill if the supply depended upon the uncertainty of life"; and so, 
too, we may remark in this case, that few would erect a milldam and 
other improvements if its enjoyment was to be contingent upon the 
duration of the life of one of the parties. 

111 consideration of the foregoing reasons, and in the absei~ce of 
plain restrictive language, wc coneludc that it was not the intention of 
the parties that Turner was to have a mere personal right to flood the 
land of Hall, but that the easement or servitude descended with the 
land to thc heirs of Turner, who have, in equ i t y ,  a base, qualified, or 
determinable fee thcrein. 

Rut here we are confronted with the case of Commissioners  v. Kes-  
ler,  67 N. C., 443, in which Peamon ,  C. J., speaks of a base or qualified 
fee as an "obsolete estate, which has never been i n  force or in 
use in  this State." I t  is impossible to rcconcile th? conflicting (305) 
utttwmccs of that distinguished jurist upon this subject. When- 
ever a fee is so qualified as to be nlade to determine, or liablc to be 
defeated, upon the happening of some contirigent event or act, the fee 
is said to be base, qualified, or determinable. Tiedcnlan R.  P., 44. 
This definition, in a general scnsc, comprehends a fee upon condition, 
a fee upon limitation, and a fee conditional at common law. Some 
authors apply the tern1 base fee solely to limitations of the last named 
class (Tiedeman Real Property, s u p r a )  ; and these having bee11 con- 
verted into estates tail by the statute do bonis,  and these latter by our 
statute into fees simple, i t  would of course follow that if the term 
"base fee" is exclusively applicable to a fee conditional, as it was 
technically known at common law, i t  no longer exists in this State. 
Rlacl<stone7s classification is different (2 vol., IIO), and there is some 
confusion in  the ancient authorities upon the subject. Practically, 
however, i n  modern times, the tcrms base, qualified, or deterrniilablc 
fees, are applied to either of the estates above mentioned. Mr. Wash- 
burn ( 1  vol., 77) thinks that the term determinable  fee is "more 
generic i n  its meaning, embracing all fees which are liable to be 
determined by some act or cvcnt expressed on their limitation to cir- 
(bumscribe their continuance or inferred by law as bounding their 
extent." See, also, 1 Preston Est., 466; h'eymour's case, 10 Rep., 97. 
The term yuulified fep is thought to be preferable by Mr. Minor, 8 
Inst., 86. By  whatever name it may be called, it is plain that except 
in the case of tcchr~ical fees conditional at common law, the limitations 
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we have mentioned may still be made when not opposed to public 
policy. I t  will be observed that in Kesler's case the decision was made 

to turn chiefly on the ground of public policy, and because apt 
(306) words of limitation were not employed. I n  that very decision 

the existence of a base or qualified fee is recognized in the casc 
of the Cherokee tribe of Indians. But, however broad may be the 
language quoted, we have no idea that it was the purpose of the Chief 
Justice to say that the limitation expressly defined by him as a base or 
qualified fee in Merriman's case could not be made in  North Carolina. 
Such limitations are not infrequent in this and other states (2 Wash. 
R. P., 4)) and we are not prepared to adopt a view which leads to such 
a revolution in the law of limitations of real property. We are, thrre- 
fore, of the opinion that Turner and his heirs took, in  equity, an ease- 
ment to overflow the land of Hall, detrrmiriable when they ceased to 
keep up the said mill. I n  this respect it is a limitation. But it is to 
be bbs&ed that this base, qualified, or determinable fee (we prefer 
the term qualified) is liable to be defeated by the failure of Turner 
"to allow the said L. W. Hall as much woodland along the line fence on 
the south side of the river." I n  this particular, the estate in the ease- 
ment is an estate upon condition, and the condition is, i r r  effect, that 
Hall is to be allowed to use as 'much land on the south side of the river 
as is equal to the land which is flooded by the mainterlawe of the dam 
at the height of I) feet. This includes not only the land actually flooded, 
but all that is damaged arid rendered unfit for cultivation by sobbing. 
Cagle 11. Pal-ker, 97 N.  C., 271. I t  seems that soon after the execution 
of the agreement Hall was put in possession of about 4 acres, and con- 
tinued to occupy i t  until the death of Turner. I t  is insisted that the 
plaintiffs are restricted to this particular number of acres. This may 
be so in some cases, as, for instance, where a right of way is granted. 
if it be once located, it cannot be changed. I t  may also be true of con- 
tracts gencrallg of this character, but we do not think that this par- 
ticular contract is susceptible of such a construction. No provision 
is made for the ascertainment of the land, nor is thcrc anything to 

show that the parties intended to fix upon any certain quantity 
(307) as a final consideration of the easement. Had  they so intended, 

they would doubtless have provided for it in the agreement. 
The words arc strict words of condition, and as applied to this case 
they constitute a condition subsquent. I t  was evidently the purpose 
of the parties that Hall  should use as much of Turner's land as would 
equal the quantity flooded by the dam, and that this agreement was to 
be carried out in good faith and in view of the exigc~cies of the future. 
I f  the 4 acres taken possession of by Hall  was to be in  full satisfaction 
for the easement, the contract should have so stipulated. The agrce- 
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ment means that so long as Turner, his heirs or assigns, keep up the 
inill they are entitled to the easement, provided they permit Hall and 
his heirs or assigns to enjoy an equal quar~tity of land on the south 
side of the river. I f  they refuse to perform this condition, the plain- 
tiffs are entitled to a decree declaring that the easerneilt is at an cnd. 
As we have ii~dicatad, we think that Hall  was not restricted to the 
4 acres, and ill this view the third issue (involving an inquiry as to 
the quantity of land flooded) should have been submitted to the jury. 
I f  it should be found that more than the 4 acres is flooded and sobbed, 
and thus rendered unfit for cultivation by the maintenance of the dam 
at the height of 9 feet, the defendants must "allow" the plaintiffs the 
use of an cqual quantity bf lard.  It was this uncertain and variable 
feature of the agreement that seemed at the outset so novel to us, and 
it is because of this that the plaintiffs pray that the agreement bc 
declared void. As, however, the coutract has bccn executwl by the . 
defendants by the erection of permanent improvements, and as it does 
not contemplate a conveyance of any land, but simply a right to occupy 
it, we think that i t  would be inequitable to make such a decrcc until it 
is apparent that the defcndants are either uriwillirig or by their cow- 
duct have put it out of their power to perform the condition. The 
fact that the land of Turner has been mortgaged does ilot of 
itself work a forfeiture, for this does not happen until there has (308) 
been an actual disturbance of the possession of the plaintiffs. 
As to the 4 acres, the mortgagee is affected with constructive notice of 
the claim of the plaintiffs, and take subject to their right to use the 
same. Tf the plaintiffs should be allowed the use of an atlditior~al 
quantity of land, and the mortgagee has had no actual notice, then hc 
would take such additional land free from any claim of the plaintiffs, 
and if, by rcason of such mortgage, the plaintiffs are ousted, there would 
then be clearly a ,  breach of the condition, and the easement of the - 
defendants, at  the election of the plaintiffs, would be forfeited. 

I f ,  upoil allother trial, it be found that more than 4 acres are flooded 
and sobbed, then the defendants should submit to the appointment of 
commissioners to lay off and set apart sufficient land of the defendants 
for the use of the plaintiffs as will meet the requiremerits of the co11- 
tract as iuterpreted by us. 

I t  is said that there is no allegation that the defendants have declined 
to allow the plaintifis the relief we have indicated. This is a mistake, 
as the plaintiffs expressly allege that more than 4 acres have been 
flooded, and they pray that if the agreement is not declared void, "the 
quantity of land damage8 be ascertained and the same quantity set 
apart to the plaintiffs south of the river, if said dam shall not exceed 
the height allowed in the agreement." 
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Cox 11. JONES. 

The answer, in effect, denies that the plaintiffs are entitled to any 
larger quantity than the said 4 acres. 

I n  view of the peculiarity of the case, we are not surprised at the 
ruling of his Honor, but after much consideration we are of the opinion 
that, for the reasons given, there s21ould be a new trial. 

Error. 

Cited: S. c., 111 N. C., 181; Keith v. Xcales, 124 N.  C., 514; Church 
v. Bragaw, 144 N. C., 134; nufin v. R. R., 1 5 1  N. C., 335; Guilford 
v. Porter, 167 N. C., 368. 

, 

(309) 
W. A. COX, ADMINISTRAT~R, v. NANCY A. JONES KT AT.. 

The Supreme Court will not consider a n  appeal from a motion to set aside 
the orders, decrees, etc., in a n  action or special proceeding, for irregu- 
larities, unless the transcript contains a record of such action or pro- 
ceeding; and where it  appears that  the original record has been lost or 
destroyed, the cause will be remanded, to the end that the record may 
be properly supplied. 

A P ~ E A L  at spring Term, 1891, of JONES, from McIver, J .  

John Devereuz, Jr., for plaintiff. 
I f .  R. Kornegay for defendant. 

MERRIMON, C. J. This is a motion made in  September, 1888, to set 
aside, for alleged gross irregularities, the orders and judgments made 
in 1871 in  a special proceeding brought by the plaintiff administrator 
to obtain license to sell land to make assets to pay debts of his intes- 
tate. The transcript of the record is very voluminous and confused. 
The evidence on which the findings of fact are based is improperly 
sent up, as there is no exception on the ground there was no evidence 
to support some finding of fact. I n  a case like this, this Court can- 
not review such findings. The evidence sent up is mere redundant 
matter, serving no purpose here. . 

I t  was not brought to our atter~tion on the argument, as it should 
have been, that the transcript did not contai; the record of the special 
proceeding; i t  oidy embraced the record of the motion and proceedings 
subsequent thereto. I t  is essential that we have the record before us, 
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in  order that we may see and determine what the irregularities are, if 
there be such. Hence, wc directed that a writ of certiorari issue 
to the clerk of the Superior Court, commanding him to certify (310) 
the r.ecord to us. He has made return of the writ, sending only 
fragmentary parts of the record, and stating that those were all he 
could by diligent search find in  his office. H e  failed to send a tran- 
script of the summons, the petition, and the report of sale. Moreover, 
he did not send up, as he should have done, a copy of thc deeds made by 
the administrator to the purchaser of the land. 

We cannot properly decide the case until the record of the special 
proceeding is before us. To thc end that so much of i t  as is lost or 
destroyed may be properly supplied, we remand the case. The court 
below will have authority to supply the necessary record accordirig to 
law, and to make all appropriate amendments and orders ncwssary to 
perfect the appeal. Bethea v. By&, 93 N. C., 141. Let the case he 

Remanded. 

C'ited: 8. c., 113 N. C., 277;  Drezury v. Bank, 173 N. C., 666. 

(311) 
A. C. SCOTT Y. E. 13. FISHER. 

Contract-Interest-Surety, when Discharged-Consideratkn. 

1. If a contract to pay money contains a stipulation to pay interest at speci- 
fied times, the sums so agreed to be paid as interest become due at the 
periods prescribed, and will thereafter bear interest at the same rate, 
and an independent action can be maintained; upon which agreement 
that the interest shall be so paid may be made either before or after 
the maturity of the principal sum. 

2. An agreement between the payee and the principal obligor in an obliga- 
tion bearing interest payable annually, made without the assent of 
surety that the time for the payment of the debt would be extended 
upon the payment of the interest thereafter semiannually, is such a 
material change of the contract as to amount to a forbearance, upon 
a sufficient consideration, for at least six months, and will discharge the 
surety. 

,~PPEAL at January Term, 1891, of C~snnnus ,  from (Y*raves, J .  
The plaintiff sued to recover the amount due upon a scaled prom- 

issory note, executed by the defendant as surety for J. S. Fisher for 
$1,000, due at  one day after date, "with interest a t  8 per cent per 
annum." 
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The defense was that the plaii~tiff had, without the assent of defentl- 
ant, entered illto an agreement, upon a sufficient consideration, to for- 
bear the collection of the debt, whereby he was discharged from all 
liability. 

The defendant testified "that in  January, 1889, he had a conversa- 
tion with the plaintiff in which the plaintiff stated to him that the 
principal debtor, J. S. Fisher, came to him (Scott) in January, 1887, 
about two weeks before he ( J .  S. Fisher) broke, a l ~ d  that the said 
J .  S. Fisher then pulled out thc money and offered to pay him (Scott) 
this note, and that he (Scott) said to said J. S. Fisher that he (Scott) 
did not need the money, and if he (J. S. Fisher) would pay him the 

ir~terest at  8 per cent semiannually, that he ( J .  S. Fisher) might 
(312) keep the money, and that said Fisher replied 'All right,' and 

kept the money." 
The witness further testified that thi8 arrangement or ag~erncilt  

between Scott and J. S. Fisher was without his knowledge, consent. - 
or privity, and that the first he heard of it was from the cour-ersiltion 
of the plaintiff Scott, above stated. 

The defendant introduced another mhess ,  who testified ill sn1,st:rnce 
the same. 

There was evidence that J .  S. Fisher became ir~solvelit in Jauuary, 
1887. The only testimony offered by the plaintiff as to the issue under 
consideration was giver1 by himself, in which he denied ever h a ~ i n g  
had either the cor~versation with the defendant E. L. Fisher, or the one 
alleged with J. S. Fisher, saying upon the stand no such corlversation 
or conversations had ever taken place. 

His  Honor then instructed the jury that "There must bc a valuable 
consideration for a contract to forbear, before the surety is relrased, 
and if the principal debtor say to the creditor, 'I have the money to 
pay you,' and the creditor say, 'I do not need it, and you can keep it, 
if you will pay the interest semiannually,' and the principal debtor 
says, 'All right,' and keeps the money, such an agreement is not such 
an agreement to forbear as will discharge the surety, although he did 
uot kuow of i t  or assent to it. Therefore, on the evidence of defendant 
you ought to answer the issue No." 

The issue upon which the judgment was based was, "Did the plaintiff 
make the contract with J. S. Fisher to forbear the collec+iou of the debt 
for which the note was given, without the knowledge and consent of 
defendant 2" 

There was judgment for plaintiff, and defer~dant appealed. 

H.  S. P u r y e a r  for plaintif f .  
W .  b. M o n t g o m e r y  for defendant .  
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SHEPHXRD, J .  "It is well settled that if a creditor enter into (313) 
any valid contract with the principal debtor, without the assent 
of the surety, by which the rights or liabilities of the surety are injuri- 
ously affected, such contract discharges the surety. A familiar instance. 
of this is where a creditor binds himself not to sue or collect the debt 
for a given time, and thereby puts it out of the power of the surc3ty to 
pay the debt and sue the principal debtor." Deal 11. Cochran, 66 N. C., 
269; Forhcs v. Sheppurd, 98 N. C., 111; Hol1ingswortl.c 21. il'omlinson, 
108 N. C., 245. 

13% Honor held that there was no valid cmtract of forbearance so 
as to bring the present case within the principles above stated, and the 
ruling is based upon the idea that the promise on the part of the p r i~ l -  
cipal debtor to pay the interest semiannually did not amount to a SUE- 
cient consideration to support the agreement. valuable considera- 
tion is "any benefit to th'e person making the promise, or any loss, 
trouble, or any ir~coi~venierlc~ to or charge upoil thc person to whom 
it is made, . . . and provided there be some bcnefit, etc., . . . 
the courts arc not willing (in the absence of fraud) to enter into thcb 
question whether the considcration be adequate in value to the thing 
which is promised in exchange for it." Smith on Contracts, 166, 168. 

Tested by this rule, we are of the opinion that the alleged promise 
conferred a benefit upon the plaintifi, in that it worked a material 
change in the contract in  respect to the payment of intcrest. The note 
stipulates for the payment of interest at the rate of 8 per cent per 
annuni, and although it may not be paid until several ycars after it falls 
due, the payee is llot entitled to interest upon the interest which has 
accrued at  the date of maturity. The reason is that the parties 
having, by acquiescen~e, extended the credit, the interest, which is an 
incident of the debt, goes with it and is not due at the maturity of the 
debt so that an independent action for its recolrery can be maintained. 
I t  is otherwise when thc note contains an express promise to pay 
interest at specified times. At each time there is a certain sun1 
of rnoncly due for which an actiorr lies. "When there is an (314) 
agreemmt set out in  the note for the paymel~t of interest all- 
~rually or semiannually, the maker is chargeable with intcrest at  a 
like rate upon each deferred payment of interest, in like manner as if 
he had given a promissory note for the, same amount. . . . By this 
mode of computation compound iuterest is not given, but a middle 
course is take11 between simple and compound interest." Illedsoe u. 
Nixon, 69 N. C., 89; Knight I ? .  Rraswell, 70 N. C., 709; King v. Phi l -  
lips, 95 N. C., 245; Cox v. Brookshire, 76 N. C., 314. 

Such an agreement may be made either before or after the maturity 
of the debt, and when the principal debtor in this case agreed to pay the 
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interest semiannually, it so changed the original contract as to dlarge 
hini with interest upon the interest accruing every six months there- 
after; and this surely was such a benefit to the plaintiff, the payee, as 
would support his promise to forbear. 

I t  is insisted in this Court, though not distinctly passed upon below, 
that granting the consideration to be suficient, the contract is never- 
theless void because of its indefiniteness. I t  is true, as argued by 
counsel, that there must be a definite time fixed for the extension of 
credit; that is to say, there must be a time fixed before which the 
creditor cannot proceed against the principal debtor.; but we think this 
is fully complied with by the agreement to pay the interest serni- 
annually. However indefinite i t  may be after the first six months, it 
certainly amounts to an agreement to forbear for that period at least, 
and this is all that is necessary under our.decisioils to dischargc the 
surety. I n  this we are sustained by the following authorities: "Ail 
agreement to extend the time for twenty or thirty days is definite as to 
twenty days, and, therefore, discharges a surety." 2 Daniel Neg. Inst., 
see. 1319. And so in  Piplcin v.  Bond, 40 N.  C., 91, the surety was 

discharged, although the precise time fixcd by the agreement 
(315) could not be ascertained, the Court remarking that "As men 

of common sense, with even a very slight acquaintance with the 
common course of dealing, we are obliged to perceive that the parties 
understood that no suit should, at all events, be brought before the 
next term of court." 

I n  consideration of the foregoing reasons, we are of the opinion 
that the court erred in  instructing the jury that the testimony did not 
warrant an affirmative finding on the third issue. 

As this disposes of the appeal, i t  is unnecessary to pass upon the 
question raised on the argument as to the effect of the alleged tender 
by the principal debtor. I t  is sufficient to say that the point is not 
raised, eithcr by the answer or the issues. 

Error. 

Cited: B i n t o n  v. Greenleaf, 113 N. C., 8 ;  Smith v. Parker, 131 
N .  C., 471; Revell v. Thrash, 1312 N. C., 808; E7itts 21. Grocery Co., 144 
N.  C., 468; Parker v. Horton, 176 N. C., 145. 
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G. W. BOWLEY v. THE RICHMOND AND DANVILLE RAILROAD 
COMPANY. 

R e m o v a l  of Causes t o  l in i t ed  S t a t e s ' ~ o t ~ r t s - l ' r a c t i c e  i n .  

1. A complaint against two railway companies, one of which is a resident 
but the other is a nonresident corporation, to  recover damages for 
injuries resulting from their joint negligence as  common carriers, does 
not state such a severable controversy a s  will authorize the removal 
thereof to the United States courts upon the application of, the non- 
resident corporation. 

2. I t  is  not sufficient to allege in  the pleading that the resident corporation 
was joined as defendant to  prevent the nonresident corporation from 
removing the cause from a State to the United States courts. That 
fact, if i t  can be made available a t  all, must he affirmatively established 
by competent evidence. 

APPI,ICATION to remove cause to United Statcs Circuit Court, (316) 
heard before Boylcin,  b., at November Term, 1891, of IREDELL. 

I t  appears that the plaintiff is a citizen of thc State of Georgia, 
and was such at  the time he brought this action in  the Superior Court 
of Iredell Courlty against the defendants to recover damages to the 
amount of $10,000, occasioned by their alleged negligencc. T l ~ e  
defendant the Western North Carolina Railroad Company is a corpora- 
t i o l ~  of this State with its principal place of business in the Western 
District of North Carolina, and the defendant the Richmond and 
D a n d l e  Railroad Company is a corporation and citizen of the State 
of Virginia, and was such at  the time this action was brought. Thc 
lattel. company filed its petition at the appearance tcrm of the court, 
alleging, among other things, that the amount involved in the action 
exceeds the sum of $2,000; that the controversy "is wholly between 
citizens of difierent states, and which can be fully dctermirled as 
between them, to wit, a controversy between the said petitioners, the 
Richmond and Danville Railroad Company and thc said George W. 
Bowley." The prayer of the petition is that the court take no further 
steps in the action than to make a proper order of removal of the 
same into the Circuit Court of the United States in  and for the West- 
ern District of North Carolina, there to be disposed of according to law. 
The court denied the application, and the Richmond and Daiiville 
Railroad Company excepted and appealed. 

Armf ie ld  & T u m e r  ( b y  b r i e f )  for plaintiff 
I". H .  Rusbec  for defendant .  
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MERRIM~N, C. J., after stating the facts: The complaint alleges "that 
the said Western North Carolina Railroad Conipany a rd  thB Rich- 

mond a i d  Danville Railroad Company, on 27 August, 189 1, aird 
(317) for a long timc previous thereto, as the plaintiff is informed ai~il  

believes, were, and up to the present timc are, engaged as com- 
mon carriers of passengers, baggage and frcight for hire aloiig a 1i11e 
of railroad belonging to the Western North Carolina Railroad Coni- 
pany, from Salisbury to Paint Rock in the State of North Caroli~ra." 

I t  further alleges that the injury complained of was occasioned by 
the negligence of the defendants as such common carriers IT-hile the 
plaintiff was a passenger on one of their passenger trains. I t  plailrly 
alleges a joint tortious injury done by the defendants, which in no rim 
of it is separable. Thc action must hence be tried as a whole. The 
cause of action alleged cannot bc divided and tried as to o m  of the 
defendants in  the State court and as to the other in  the Circuit Court 
of the United States. Gudger v.  R. R., 87 N. C., 325; O'K~lly o. 
A. R., 89 N. C., 58; Douglas v. R. R., 106 N .  C., 6 5 ;  Hyde u. Rreble, 
104 U. S., 407; 12. R. o. Waugelin, 132 U. S., 599, and cases there cited. 

I t  was suggested on the argument that the defendant the Wcstwrr 
North Carolina Railroad Company is no more than a nominal party; 
that it is not liable to the plaintiff, and is made a party on purpose to 
prevent the removal of the action as to the appellant to the Circuit 

I Court. But this does not appear from the record, nor is i t  alleged in 
the petition for removal of the action, much lcss is it proved. I n  t h ~  

1 appellant's answer to the complaint it denies that "its codefendai~t was 
a common carrier of pzssengers at  that time (27 August, 1891) or for 
some time previous thereto, the said Western North Carolina Railroad 
Company having leased its rights as such to this defendant." This is 
all that appears ill the record implying the slightest objectioil to the 
codefendant of the appellant as a party; so far  as appears, the formw 
may be a proper party. I t  may be that if the appellant had made 
appropriate allegations in its petition for removal, the court below 

might have inquired into the purpose to make a nominal color- 
(318) able party with a view to prejudice its right. I n  Oakley 1 1 .  

Goodman, 118 U. S., the Court said: "While, therefore, the courts 
of the United States have, under the act of 1875, the power to dismiss 
or remand a case, if it appears that a colorable assignmeiit has bee11 
made for the purpose of imposing on their jurisdiction, no authority has 
as yet been given them to take jurisdiction of a case by removal from 
a State court, when a colorable assignment has been made to pre\rerrt 
such removal. Under the law as it now staiids the resort call oiilv be 
had to the State courts for protection against the consequences of such 
au encroachment on the rights of the defendarrt." But wc abstain 
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from expressing any opinion irl this respect, as the case docs not make 
it necessary for us to do so. I t  would not be sufficient to simply allege 
the purpose of the plaintiff to make a colorable party defendant to 
prevent the removal of the action; it must be proved in some appro- 
priate connection and way. R a n k  v. Cooper, 120 U. S., 778; Pro~lident  
Sav ings  Society 71. Ford,  114 U. S., 635 ; Miniag  Go. v. Canal Co., 118 
U. S., 270; R. R. v. Waugel in ,  supra;  Foster's Federal Prac., see. 384. 

I t  appears that the plaintiff and the appellant were nonresidents of 
this State and the Western District of North Carolina, and that they 
respectively were citizens and residents of different states. The plain- 
tiff could not, therefore, have brought his action in the Circuit Court 
of that district. The statute provides that the action "shall be brought 
ouly in  the district of either tho plaintiff or the defendant." The plain- 
tiff hence insists that the action could be removed only into the United 
States Circuit Court where he might have brought his action, and as he 
could not have brought it in the Western District of North Carolina, 
this action cannot be removed to the Circuit Court of that district, nor 
can it be remored to a Circuit Court of the district where he resides, 
nor to that where the appellant resides. I t  is not necessary to 
dispose of the case upou that ground. I t  seems that there is (319) 
authority sustaining that view. Cudger v. R. R., supra; P i p e  
Co. v. Howland, 99 N.  C., 202; Speer Removal of Causes, see. 23 
et seq. 

Affirmed. 
NOTE.-L~WSO~ against same defendants; Coone against same defendants, 

and Armfield against same defendants, from IREI)RI,L, are, in  material respects, 
substantially like this case, and must be governed by it. 

JOHN C. MILLER FT AL. v. R. A. SHOAF I I AL 

Lirnifations, W h e n  S ta tu te  Begins to  Run-Admin is f ra t ion-  
Assets, Real ,  W h e n  Subject  to  Sale. 

1. The statute of limitations-The Code, sec. 153 (2)-requiring creditors of 
deceased persons to commence actions within seven years after the 
qualification of the personal representative, contemplates those claims 
upon which the right of action had accrued a t  the time of such qualifi- 
cation; as  to those upon which the right of action subsequently accrues, 
the statute begins to run  fiom the date of such accrual. Xyrne v. 
Badger, 96 N. C., 197, and Andres v. PoulelZ, 97 N. C., 155, distinguished. 

2. The statute-The Code, sec. 1489-authorizing the retention by an admin- 
istrator or executor of funds to  meet ~lnliqujdated demands embraces 
only the demands which are existing and capable of being ascertained. 

2 2 3  
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3. The fact that some of the heirs of a deceased debtor have disposed of 
lands descended from their ancestor, will not deprive a creditor of his 
remedy to subject those in possession of others. 

(320) SPECIAL PROCEEDING ~ I I  the nature of a creditor's bill, heard 
before McIvw,  J., at February Term, 1892, of ROWAX, upon an 

appeal from the clerk upon a question of law, whether the plaintiff's 
cause of action was barred by the statute of limitations. 

His  Honor affirmed and approvcd the judgment and decision of the 
clerk, from which the defendant appealed. 

The facts appear in the complaint and answer, and are admitted to 
be true. 

The plaintiff alleged, in substance : That Daniel IIoffmar~ died intes- 
tate in  1874, and the defendants John Eagle and R. A. Shoaf mere duly 
appointed his administrators; that in 1891 Roseman, administrator of 
Elizabeth Propst, obtained judgment against the plaintiff' and R. -I. 
Shoaf and John Eagle, administrators of Daniel Hoffman, for $800, 
to be discharged upon the payment of $300; that the said John C. 
Miller and the defendants' intcstatc, Daniel Hoffman, were cosureties 
on the administration bond of one Eli  Propst, and said judgmel~t was 
obtained against the plaintiff and the administrators of the said Daniel 
Hoffman on account of said suretyship; that the plaintiff in said judg- 
ment issued execution on the said judgmeut and compelled the plaintiff 
herein to pay the whole of said judgment; that the plaintiff demanded 
of the defendants contribution for which they were liable, but they have 
refused to pay the same, or any part thereof; that at the time of his 
death the said Daniel Hoffman was seized of a tract of land containing 
about 300 acres, which descended to his said heirs, and that the personal 
estate of the said Hoffman has been exhausted in the payment of' debts, 
and the plaintiff has applied $0 the said administrators to have the land, 
or a part thereof, sold to pay his debt, but they have refused to comply 
with his reasonable request. 

Wherefore, he demanded judgment against the said administra- 
(321) tors for $150 and interest, and the further sum of one-half the 

costs of the suit of Propst's administrator against John C. Miller 
and the said administrators, and that the said land be sold to pay said 
debt. 

The defendants answered, admitting the material allegatioils of the 
complaint, but for a further defense averred "that the defendants John 
Eagle and R. A. Shoaf, as administrators of Daniel Hoffman, have 
fully administered and settled the estate of their intestate and have 110 

assets, and, according to law, duly advertised for all persons haviilg 
claims against said estate to present them for payment ; that on 3 March, 

5 224 
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1874, letters of administration were granted to the defendants John 
Eagle and R. A. Shoaf, and they have filed in  the office of the probate 
judge of said county a final settlement of said estate on 8 Scptember, 
1877; that the plaintiff's cause of action therein stated did not accrue 
within six years next before the commencement of this action; that the 
plaintiff's cause of action stated therein did not accrue within thrce 
years next before the commencement of this action; that the plaintiff's 
cause of action did not accrue within ten years next before the corn- 
mencement of this action; that thc plaintiff's c2ausc of artion did not 
accrue within seven years next before the conimencenier~t of this action; 
that the plaintiff's cause of acstion did not accrue within olle year next 
before the bringing of this action; that the real estate has becn 
divided and partitioned among the heirs at  law of the said Daniel Hoff- 
man, and nearly all of the land so partitioned has been sold to third 
parties, and only a few of the heirs now own the land so allottcd to them, 
and there are no assets, and only a small portion of said heiis harc 
retained their land, aird ~~~~~~s of said heirs are insolvent." 

K e r r  C'rdge fojr plainlif t .  
Lee  8. O v w m a n  for defendant .  

SHEPHERD, J. The plaintiff, John C. Miller, and Ila~liel  Hoffman, 
deceased, were sureties on the administration bond of orre Eli  Propst, 
and in  May, 1891, a judgment was obtained agaii~st t l ~ e  plaintiff a d  
the personal representatives of said Hoffman. Execution having issued, 
the plaintiff was cornprlled to pay the whole of said judgment, and this 
action is brought against the administrators and heirs at law of Hoff- 
man, the said cosurety, for contribution. 

I t  thus appears that the plaintiff's case of action accrued i r t  1891 
(The Code, see. 2094; Leak  v. C'ovington, 99 N .  C., 559), but it is 
contended that he is barred, both as against the pcrsonal and real repr(,- 
sentatives. because the former rendered their final account a rd  settled 
the estate in 1877, having duly advertised for the prescntation of claims 
when they qualified in  1874. There are no assets, thereforc, iu the 
hands of the administrators; nor does i t  appear that thoy did not fully 
and properly administer the estate, but the heirs at law have pleaded 
all the statutes of limitations, and especially do they rely upon the 
seven years statutc (The Code, sec. 153, subdiv. 2) and Xyrne v .  Badger,  
96 N. C., 197; Anclres v .  Powel l ,  97 N.  C., 155, and the authorities 
therein cited. I n  other words, the heirs claim that they arc entitled to 
hold the land against a creditor of their ancestor whose right of action 
has just accrued, although the personal assets have beer1 exhaustrd ill 
a due course of administration. What natural justice there is in such 
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a contention we art. unable to discover, and wc3 think it would be per- 
plexing to the most profound casuist to defend so inequitable a dis- 
crimination on the ground of a public policy which requires that "repose 
should be given to estates." I f  it has ever bccn intimated or decided 
by this Court that a cause of action can be barred by the statute of 
limitations before it has accrued, i t  is time that such a doctrine should 

be thoroughly repudiated. A statute to this effect passed after 
(323) a liability has been incurred would be clearly nnconstitutional 

(Cooley Const. Lim., 367), and while such an act of the Legis- 
lature, if prospective in  its terms, might be sustained on the .ground that 
parties must be deerned to have contracted with reference to existing 
laws, the courts would, in the absence of explicit language, be very 
slow to interpret the legislative will so as to impute to it a purpose to 
work such an anomaly in our jurisprudence. The act of 1715 (Rev. 
Code, 205) was very similar to the law now under consideration, and 
HALL, J., in  delivering the opinion in Godley 11. Tay7or, 14 N. C., 180, 
said that '(When the Legislature say that creditors shall make their . claim within seven years after the death of the testator (in the present 
act aftcr the date of the qualification of the administrator and making 
due advertisement), they must have in contemplation such a creditor 
as had a claim to make; such a claim that might be enforced i n  presenti. 
They did not mean a claim that might arise i n  f u tu~o ,  which could . 
not be enforced until i t  did arise or accrue. By an equitablc construc- 
tion of the act, he must make his claim within seven years after it 
accrues. To require him to make it before would be to require of him 
an impossibility. The statutes of limitations generally begin to run 
after the cause of action has accrued.'' After quoting Chief dust ic~ 
Abbott in Murray v. E:. I .  Go., 7 E. C. L., 66, that "It cannot be said 
that a cause of action exists unless there bc also a person in existence 
capable of suing," the Court further remarked : ('Would not his lordship 
have bceir equally orthodox if he had also said, although there is a 
creditor in existence, yet if therc is no c7aim or cause of action, the stat- 
ute of limitations will not run?" This latter proposition is not only sus- - tained in the foregoing cases, but is an admittedly well settled principlc 
of law. We are hardly driven in  the present case to an equitable con- 
struction of the statute, for if we turn to see. 138 of The Code we will 

find this very principle recognized as governing all of the pro- 
(324) visions respecting the limitations of actions, and it cannot be 

said that The Code, sec. 153, contains anything which really 
conflicts with it. As is said in Godley I ) .  Taylor, supra, such provisions 
"being all in pari materia, ought toereceive a uniform construction, not- 
withstanding slight variations in phraseology." Since the decision in 
Godley's case, supra, we can find nothing in our, reports in the way of 
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adjudication whivh recognizes the doctrine now insisted upon by the 
defendants. I n  Syrne v .  Badger, supra, the question presented was, 
When did the cause of action accrue?-the plaintiffs insisting that it 
did not accrue until all of the remedies against the personal repre- 
sentatire had been exhausted. The Court held otherwise, on the ground, 
it seems, that both the administrator and the heirs could have been sued 
together within seven years in an action in the nature of a creditor's 
bill. 

111 dndrcs v. Powell, supra, it is stated in the opinion that the statu- 
tory period had elapsed after the cause of action had accrued, and this 
seems to be the ratio clecidendi of that case. 

We do not understand that either of thc above decisions rested upor, 
the principle asserted by the defendants in the present case, arid if 
there be anything in the opinions which countenances such a doctrine in 
the slightest degree, it was unnecessary, and certainly does not meet 
with our approval. 

Our attention has been called to The Code, see. 1489, which provides 
that "If upon a final accounting by a personal representative it appears 
that any claim exists against the estate which is not due, or on which 
suit is peiiding, the judge or clerk shall allow a sum sufficient to satisfy 
such claini," etc. What effect this might have in exonerating the real 
representatives and imposing a liability upon the adruiriistratrix for 
their ~icglect to cornply with this provision, if i t  applied to this case, it 
is unnecessary to determine, as very clearly the claim of the plaintiff is 
not such a debt as is contemplated by the statute. I t  means 
some ex i s t iq  claim capable of being ascertained, and not the (325) 
mere liability of a surety or a cosurety on an administration 
bond which may never ripcn into a cause of action. To hold other- 
wise would indefinitely postpone the settlement of estates if the intes- 
tate happened to be a surety upon bonds of such a character; although 
there might be but little or no probability of any default on the part 
of the principal obligor. 

Neither is there anything in the fact that some of the heirs have 
sold their lands. "Payment may be enforced against any tract for 
the satisfaction of the indebtedness, leaving those whose property 
may be taken to obtain contribution according to the respective values 
of the other lands held by devisces or heirs." I d l y  u. Woo7ey, 94 N. C., 
412. 

We are of the opinion that there is no crror in the rulings of his 
Honor, and that the judgment should be 

Affirmed. 

C'ifed: Lee 11. McKay, 118 N. C., 524. 
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W. T. ADAMS v. T H E  DURHAM AND NORTHERN RAILROAD COMPANY. 

Damages-Basement-Eminent Domain-Xailroads, Liability f o r  
Injuries by Conslructing Road. 

1. It is  a general rule that  damages to  .land caused by the erection of a 
waterway by a railroad company-if skillfully constructed-are included 
i n  the compensation for and pass by the grant of the easement of the 
right of way; but this general rule is  subject to another rule, that the 
grantee of the easement shall not use its privilege in  such manner as  to 
inflict unnecessary injury upon the servient owner. 

2. Where the evidence tended to show that  a railroad company diverted one 
stream into another, so that the waters from both might be conducted 
through one waterway; and that  such diversion was not necessary to 
insure the safety of the road, but merely for the purpose of lessening 
the cost of construction, the  owner of the  land so damaged was entitled 
to  recover for injuries, notwithstanding he may have granted this right 
of way. 

3. When the injuries are the result of causes which may be removed, or a 
nuisance which may be abated, the measure of damages is  not the differ- 
ence in  the value of the land before and after the injury, but its com- 
parative productiveness. 

ACTION to recover damages for overflow alleged to have been caused 
by turning a running stream into the channel of another while con- 
structing the road, so as to make both pass through a single waterway, 

/ tried at  April Term, 1892, of GRANVILI,E, before Boykin,  b. 
The plaintiff and his wife had joined in  a conveyance of the right of 

way for the Durham and Northern Railroad on either side of the center 
of the railroad track. 

The plaintiff introduced evidence that by reason of the tnrning of 
two streams of water, one calkd Adams' Branch and the other Fle~ning's 
Branch, into one, his land on both sides of the road was flooded and 
damaged. The plaintiff further showed that in clearing off the right 
of way certain logs and bushes were thrown by the defendant in Adams' 
Branch, and the cost of clearing them out amounted to $40. The 
plaintiff did not introduce any evidence that the said railroad was hegli- 
gently constructed, or that, in  prudent and careful railroad construc- 
tion, it was not proper to cause the two branches to flow together, or 
that the trestle was not large enough to carry off the water. 

I t  was admitted that all the land of the plaintiff alleged to liare hcen 
damaged was, before the railroad was built, in one tract. I11 estimat- 
ing the damage, all of the plaintiff's evidence was as to the darnage done 
to the entire tract, and there was no evidence introduced as to the dam- 

age done each separate tract, except the cost of clearhig the 
(327) logs, etc., from Adams' Branch. 
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The defendant introduced the deed for the right of way over this 
land. 

William Moncure, a witness'for the defendant, among other things, 
testified that he is by profession a civil enginem, and was superintendent 
of the defendant's road, and had been engaged in constructing and work- 
ing 011 railroads for eleven years; that the road of the defendant over 
the land of the plaintiff is well and skillfully constructed, and the 
trestle is amply sufficient to carry off the water ; that this trestle is 75 
feet long; that waterways under the track of railroads are always 
points of danger, as washouts are more likely to occur at these places 
than elsewhere; that in the construction of railroads it is always the 
custom of prudent engineers to make on: waterway instead of two when 
it is practicable to do so; that in trestles there is always more or less 
danger of the abutments washing out, and these abutments have to be 
constantly and carefully watched; that it was possible at this place to 
have made two trestles, but the road would not have been as cheaply 
and safely constructed with two trestles as in the manner in which it 
was constructed. The defendant also introduced evidence that the land 
alleged to be injured was, before the road was built, and is now, a low, 
wet, swampy place, and was uncleaned and unfit for cultivation, and 
that Adams' Branch in this swamp was always partially obstructed 
with logs, brush, etc. 

The defendant asked the court to charge the jury as follows: 
1. That, upon the whole evidence, there was no evidence of negligence 

in the construction of the road, and that the plaintiff was only entitled 
to recover the cost of cleaning out Adams' Branch. This was refused, 
and defendant excepted. 

2. That if the jury should believe, from the evidence, that (328) 
the defendant had purchased and paid for the right of way over 
this land, and that turning these two branches together was the 
proper and prudent manner of constructing said road, then that any 
damages which accrued from the proper and prudent construction of 
the road in the usual manner were included in the price paid for the 
right of way, and the plaintiff in this action could only recover the 
cost of cleaning out Adams' Branch. This was refused, and the defend- 
ant excepted. 

3. That as the defendant had the right under its charter to construct 
the road, the plaintiff cannot recover unless he shows that the work was 
negligently done, or that he was damaged by some act of the road not 
necessary for its safe and prudent construction, and in this case there 
is no evidence of any negligence or useless damage, except in allowing 
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Adarns' Branch to be filled with logs. This was refused, and the de- 
fendant excepted. 

4. That the measure of damage for tlfe injury done to the land above 
the road by reason of the obstructions allowed to accumulate in Adams' 
Branch is the cost of clearing out such obstruction placed there by thc 
defendant. This was refused, and the defendar~t excepted. 

His Honor charged the jury that there was no negligence in the con- 
structiou of the road as regards the land lying below the roadbed, and in 
arriving at their vcrdict they would not allow any damages for injury 
done this land ; that if the jury believed that there was negligence in the 
construction of the trestle, and that it was not sufficient to carry off the 
water, and that by reason of such negligence the land above the roatlbrd 
was injured, they could allow such damages as they thought the plain- 
tiff had suffered by reason of such flooding. 

To this charge the defendant excepted, and assigned as error that 
there was no evidence that there was any negligence in  the construc- 

tion of the trestle, or that the trestle was not sufficient to carry 
(329) off the water, and because it was not responsive to the plaintiff's 

prayer for i~~structions in regard to the measure of damages, 
and because, in arriving at the plaintiff's damage, no witness had sepa- 
rated the damage done to .the various tracts, but ill estimating the 
amount of damage had done so for the whole tract, both that above and 
that below the roadbcd. 

There was rerdict and judgment for the plaintiff, and defendant 
appealed. 

A. W .  G r a h a m  for plaintif f .  
,T. 3. Batchdur  and John Deocwux,  Jr., for defendant .  

AVERY, J., aftcr stating the case: I t  is contended for the defendant 
that, though Fleming's Branch was turned from its natural channel 
above the track aud made to pass under a trestle with the waters of 
Adams' Branch, the undisputed fact that the work of constructing the 
trestlc was skillfully done and that i t  afforded ample room for the 
passage of both streams, ~ l i e ~ e s  the company from liability to the 
owner of the tract of land on which the waterway is situatcd for dam- 
ages caused by overflow, either above or below the trestle, because com- 
pensation for such injury to that land as was incident to a proper con- 
struction of the road across it, was allowed to the owner in estimating 
the value of the right of way. 

I t  is conceded that one of the propositions upon which this conten- 
tion is founded is, in the abstract, correct, and is supported by ahun- 
dant authority. Such damage as is due to the erection of a waterway 
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over a running stream at the point of its intersection with the line 
of a railway is considered, where the work is skillfully done, as included 
in the cost of the easement or to have passed as an incident to a grant 
of i t ;  and the fact that it was so constructed as to pass the water, even 
in  time of ordinary freshet, being admitted, neither the owner of 
the servient tenement llor the proprietor of a tract above can (330) 
mairltain an action for damage due to placing the structure 
across the stream. Emry v. R. R., 102 N. C., 209; 6 A. & E., 552; 
Proprietom v. R. R., 10 Gush. (Mass.), 385; Meares v. Wikmhgton, 
31 N.  C., 73; Wright v. Wilmington, 99 N.  C., 156; R. R. v. W i c k ~ r ,  
74 N. C., 220. 

The damage directly due to the diversion of a water-coursc from its 
natural channel is not considered to have been included in the esti- 
mated cost of the right of way merely because the corporation, acting 
through its agents, may have found it less expensive to turn one branch 
into the channel of another, or to divcrt one from its natural bed 
rather than construct two trestles or locate one at the original inter- 
section of the stream with the railway. Whether an easemcnt passcd 
by private sale or condemnation, the estimate of its valuc is prcsumed 
to be made in contemplation of the observance on the part of the cor- 
poration of the golden maxim of the law, by so exercising its privilege 
as to inflict no unnecessary injury on the servient owner. Lewis on 
Eminent Domain, see. 571; Angel1 on Water-courses, see. 97; ibid., 
secs. 95, 95a; Lillotran v. Smifh, 32 N .  R., 94; Embry 7). O w n ,  6 Exc., 
369; Pugh v. Wheeler, 19 N.  C., 50; Walton 1) .  Mills,  86 N. C., 280; 
Wilhelm 11. Rudeyson, 106 N.  C., 389; Gould oil Waters, secs. 209, 214, 
401, 405; Eiasher v. R. B., 60 Mo., 329;  Curtis v. R. R., 98 Mass., 428; 
Laulrer~cr v .  R. R., 71 C. L., 643; Mills Em. Domain, sec. 81 (p. 220) ; 
Munken v.  R. R., 72 Mo., 514; R. R. v. Wicker, supra. 

I t  would seem to be the established rule in America that for any 
infringement of the @laintiff7s right, as of that to have the two branches 
to flow in their accustomed channel, he would, as against a cotcrminous 
landowner above him, have the right to recover at least non~inal dam- 
ages if no actual injury were shown (2 Shearmarl & Red. Neg., 733; 
Gould, supru, sea.  401 and 405; Bishop's C. L., see. 892) ; and 
whcre the flow of the stream is changed, or two running streams (301) 
are united by a corporation holding an easement merely for the 
purpose of diminishing the cost of construction, and not because such 

. changes are necessary to insure the safety and permanency of the 
structure built by it, the company must answer for such damages as arc 
caused by the divisions made, not to protect the lives and property of 
its prospective patrons, but to diminish the draught upon its treasury. 
Lewis Em. Dom., secs. 61, 62 and 571; Mills Em. Dorrl., see. 81. 
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I f  Fleming's Branch was turned away from its original channel and 
into Adams' Branch merely to save money, and not lives and property, 
the roadbed might have been completed, possibly at  greater cost to the 
company, but without inflicting the injury from overflow a b o ~ e  and 
below the track which is complained of. I t  being admitted, as a general 
rule, that such injuries to the servient tenement as are necessarily 
incident to a skillful construction of the road are considered as included 
in  tlre compensation for the easement, i t  is clear that the skill is not to 
be measured by the cost of the structure alone, but by its completion 
upon such a location and in such a manner as to provide for the public 
safety and convenience without unnecessary injury to the land subject to 
the servitude. When the attempt is made to draw and d e h e  the line 
of legal right between two such conflicting claimants, i t  is essential 
always to recur to the rule, Sic utere  tuo ,  uf alienurn novb loeclas, as the 
touchstone by which the culpability of conduct is to be determined. 
The persons who fixed the cost of the easement contemplated the build- 
ing of the structure with an eye to the safety and convenience of thc 
public, and subject to this controlling purpose, with a proper regard 
for the rights of the servient as well as dominant owner. 

The court erred in submitting the question whether in their o p i n i o ~ ~  
there was negligence in the construction (not the location) of thc 

trestle by failure to provide a sufficient room for the passage of 
(332) the water, and whether, by reason of such negligence, the land 

above the roadbed was injured, and in making the right of 
recolTery depend solely upon thcir finding in this respect, as all of the 
evidence tended to show that the trestle afforded ample room for the 
passage of t h e  water even in timo of ordinary freshets. Morgan  v. R. R., 
98 N. C., 247. The instruction was calculated to mislead them. 
The judge should have told the jury that by diverting Flcming's 
Branch from its channel above the railroad, unless i t  was neces- 
sary to do so in order to make the best provisioh for the safety of 
passengers and property to be transported over the road, the defendant 
company incurred liability for at  least nominal damages, and for such 
actual damage from overflow as was caused to the plaintiff's land above 
the railroad or below it, by diverting the branch from its natural course 
as well as by throwing 102s into Adams' Branch, or allowing obstruc- 
tions to be placed in that portion of the stream covered by the ease- 
ment. 

If the true test should be hereafter applied by a jury, they might find 
a greater or less sum to be dne than that fixed by thcir verdict for the 
land above the track; but since the charge was evidently calculated to 
mislead, the defendant has the right to demand a new trial as to that 
question. As we understand the facts from a statement that is not very 
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full or- clear, and as we gathcred them from mutual admissions of 
counsel on the argument, the court below also erred in  giving the 
instruction that the jury must not allow any damage for injury done to 
the plaintiff's land lying below thc railway. This was not an error of 
which the defendant complained, but, as the case is to be tried again, it 
is not improper to anticipatr a question that must inevitably arise in 
the court below on the next trial, and would probably have arisen now 
if plaintiff's appeal had been perfected. I f  thcre was testimony tending 
to show (as seems to be conceded, and as the map indicated) 
that the plaintiff's land below the railroad, and above the point (333) 
at  which' Fleming's Branch origirially entered into Adams' 
Branch, was injured by overflow, and that such ovorflow was caused by 
turning the water of both irrto one channel, then the defendant was 
answerable also for such damage above the point of original inter- 
section of the two streams, and i t  should have been estimated by the 
jury. 

111 eases of this kind, when the damage is due to a cause that may 
be remm ed, or a nuisance that may bc abated, the mcasure of damage 
is not the difference in  the market value of the land before and after 
the injury, but is estimated by comparing its productiveness before and 
after the flooding. S p i l m a n  v. Nuvigai ion CYo., 74 N.  C., 676; 16 
A. & E., 984. 

For  the reasons given, we think there was 
Error. 

Ci ted:  W a t e r s  v. Lumber Co., 115 N. C., 654; ZI'I~rnir~g 1 1 .  R. R., 
ib., 693, 697; B i d l e y  v. R. R., 118 N. C., 998, 1001; Parker v. R. R., 
119 N. C., 685; Craf t  1 1 .  Y'imber Po., 132 X. C., 155; Jones u. K r a m e r ,  
133 N .  C., 448; Thornason u. R. R., 142 N. C., 328; P a r k s  v. R. R., 
143 N. C., 295; DuuenporL u. R. R., 148 N. C., 291; Webb.  v. Chemical 
Go., 110 N. C., 664; Morrow v. Mills, 181 N. C., 425. 

HENRY TUCKER v. FLORA TUCKER. 

Sale  of Land  for Taxes-Pleading-Presumption. 

1. The plaintiff, claiming under a tax sale, in  his complaint alleged that the 
land (describing i t  by metes and bounds) had been allotted to defendant 
a s  a homestead; that  the said land had been duly listed for taxation, 
and, upon failure of the owner, the "said land" was sold for taxes: Held. 
there was a n  irresistible inference that the entire tract was sold, and no 
one but the county (under the Revenue Act of 1885) being entitled to 
purchase the whole tract, a sale to an individual was void. 
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2. This inference is  not rebutted by a n  agreed statement of facts that the land 
was duly listed, the tax lists placed in the hands of the collector, ahd that 
advertisements and sales were made, there being no statement as to 
the manner i n  which the sale was made. 

3. The presumption that one who makes a sale of land for taxes has com- 
plied with the requirements of the law regulating such sales does not 
arise until after the deed to be made thereupon has been executed. 

PETITION by defendant to rehear this case, reported in  108 N. C., 
235. 

T.  W .  S t range  for p e t i t i o n e ~ .  
No counsel contra. 

SHXPHEI~D, J. I t  is a well settled rule that "No case ought to be 
reversed upon petition to rehear unless i t  was decided hastily, or some 
material point was overlooked, or some direct authority was not called 
to the attention of the Court." W a t s o n  v. Dodd, 72 N. C., 240; G a y  
v. Grant ,  105 N.  C., 478; H u d s o n  v. Jordan ,  ante, 250. 

The converse of the proposition is of course true, and is applic~~ble to 
the present case. 

On the former hearing the argument of counsel was chiefly addressed 
to the following questions : (1) Whether the defendant, to whom a horne- 
stead had been allotted in lieu of dower, could forfeit her right thereto 
by a sale of the same for nonpayment of taxes and failure to redeem 
within the statutory time. The Constitution, Art. X, see. 2, expressly 
makes the homestead liable to sale 'for taxes. (2) Whether the plaintiff 
was the "next in  title'' who was entitled to redeem on the failure of the 
life tenant to do so. Under the canon of descents, The Code, see. 1281, 
Rules 9 and 10, he clearly was. We held, therefore, both questions ill 
the affirmative, and adversely to the defendant. We are satisfied of the 
correctness of the decision on these questions; but we were inad-vertent 

to the point now called to our attention, and we think, as a 
(335) plain matter of justice, i t  should be passed upon by us. Upon 

referring to one of our note-books, we find that the point was 
made by counsel, but as the greater part of his argument was directed, 
as we have said, to the other questions, it was overlooked by the Court 
in arriving at  its conclusion. Such being the case, we have w r y  
cheerfully awarded to the defendant a rehearing. 

The facts are fully stated in 108 N. 0., 235. These need not be 
repeated here, as it is sufficient to say, for our present purpose, that the 
only question to be determined is whether, upon the pleadings and the 
facts agreed, there was a valid sale of the land for taxes. I f  there was 
no such valid sale, there was no forfeiture to the plaintiff as the next in 
title (Laws 1886, ch. 177, sec. 59), and our former judgment slionltl be 
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reversed. The alleged sale was made under sections 39 and 40, ch. 177, 
of the above mentioned act of the Legislature, and this, among other 
things, provides that "The whole tract or coiltiguous body of land 
belonging to a delinquent persoil or company shall be set up for sale at 
the same time, and the bid shall be struck off to him who  ill pay the 
amount of taxes with all the expenses for t h e  smallest part of f h r  land. 
I f  no one will or shall offer to pay the amount of taxes for a lcsr 
number of acres than the whole number of acres in said tract, then thtl 
sheriff shall bid off the property for the county," etc2. From this it 
appears that, under the law as then existing, no one but the county 
could become the purchaser of an entirc tract of land sold for taxes, 
and the sale in this case being distilictly denied in the answer, the only 
point to be considered is whether the whole tract was exposed to sale 
and bid off by Maria Fuller. That the whole of the tract was ex- 
posed to sale and bid off by the said Maria is, in our opinion, l a i n l y  
manifest from the pleadings and the facts agreed. The plaintiff sues 
for a certain lot of land, a ~ l d  with mucb particularity describes 
i t  in  his complaint by metes and bounds. H e  alleges that "The (336) 
defendant was the owner of a life estate in said land, the same 
having been allotted to her in  due form of law as her homestead; . . . 
that said land and premises were in due form of law listed by the de- 
fendant for taxation; . . . that dcfendant willfully failed and 
refused to pay the said taxes and allowed the same, to be sold." From 
the statement of facts agreed, it appears that. the defe~tdant had the 
"locus allotted to her in due form of law as her homrstead;  . . . 
that the taxes were assessed against her and f h e  land in controversy; 
. . . that said land was exposed for sale, . . . and the sarnp 
was bid off . . . by Maria Fuller." 

The irresistible inference to be drawn from the foregoing extracts is 
that the whole of the land as described iii the cornplaint was attempted 
to be sold by the sheriff, and we seek i: vain to find in any part of the 
record the slightest intimatioil that only a part of it was so disposed of. 
I f  only a part of the tract specifically described in the complaint was 
sold, and the plaintiff claims it by reason of a forfeiture occasioned by 
the delinquency of the defendant and the consequent sale, how does it 
happen that he is suing for the whole tract, claiming thc same solely by 
virtue of the alleged sale? 

I t  is insisted, however, that in the face of all this, we are authorized 
to say that only a part of the tract was sold, and this because of certaiit 
recitals in the statement of the facts agreed. Let us examine and see 
the nature of these statements. They are as follows, to wit:  "That 
defendant duly listed, according to law, said land and premises; . . . 
that in the time prescribed by law the tax lists . . . merc placed 
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in the hands of the sheriff . . . in  the manner prescribed by 
law; . . . that after the advertisement required by law, the said 

land was exposed to sale; . . . that the same was bid off by 
(337) Maria Fuller, and the certificate of sale was duly registered 

according to law." I t  is said that the frequent reculbrence of the 
expressions "according to law," ('prescribed by law)" and the like, raises 
a presumption that the sale was regular in all respects. These expres- 
sions (though not presumptions of law, but simply statements of fact to 
bo construed as any other fact agreed upon) do certainly import the 
regularity of the performance of the particular acts to which they 
refer, such as the listing for taxes, placing the tax lists in the hands of 
the sheriff, advertising, the registration of the certificate, and the like; 
hut they extend no further; and i t  is to be noted that there is no 
statement that the sale was made according to or as prescribed by law. 
Even if such statements could be considered as presumptions of law, it 
is plain that they have no reference to the quantity of the land sold. 
And so, if there had been a statement that the sale was made "according 
to law," i t  would be a mere matter of construction a s  to the meaning of 
the facts agreed, and these, as we have seen, unmistakably show that 
the whole and not a part of the land was sold. I t  is further insisted 
that by the act above mentioned (section 42) i t  is to be presumed that 
the sheriff has complied with "all the requirements of the law" ; but very 
plainly this has rrotJing to do with our case, as no  deed has ever been 
executed by the sheriff, .and the presumption does not arise until this 
has been done. Had there been a deed, we are entirely clear that the ' 

prima facie case under the statute would have been rebutted by the 
pleadings and the facts as agreed upon by the parties. 

I f  we had any doubt upon the question, i t  would vanish before the 
familiar principle, so often laid down by this Court, that one whosc 
claim is based upoil a sale f& taxes must show "that the taxes were 
due, and that every other materiai  requirenzent has beem complied with." 
F o x  v. Xafford, 90 N. C., 296. There being no deed, the presumption 
of law, therefore, is against the plaintiff; and instead of showing that 

all the material requirements have been complied with, his com- 
( 358 )  plaint, as we have seen, as well as the facts found, show directly 

contrary. 
We must, therefore, conclude that the point overlooked by us on the 

former hearing js well taken by the dcfendant, and, while adhering to 
our previous decision upon the questions discussed in  the opinion, we 
think that the judgment should, for the reasons we have given, be 

Reversed. 

Cited:  Hodgin 11.  Eank., 125 N. C., 503, 511. 
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*L. M. W A T E R S  v. THE RICHMOND AND DANVILLE RAILROAD 
COMPANY. 

Common Carriers-Contracl, Illegal-ATegligence. 

1. A common carrier is not exempt from liability for negligence in trans- 
porting passengers or freight, even though the purpose of the shipper 
or passenger is unlawful and was so known to all the parties, unless the 
unlawful purpose entered into the consideration of the contract. 

2. In an action for damages alleged to have been caused by the failure of 
a railroad company to ship freight at a time stipulated, it was error to 
submit to the jury the question of damages caused by the detention en 
route of the freight shipped under a subsequent contract, especially as the 
complaint did not contain any allegation of a breach in that respect. 

APPEAL at Fall  Term, 1891, of ASHE, from B?jnum, J. 
A former appeal in this action was decided at February Term, 1891 

(108 IT. C., 349), when a new trial was grantcd, after which plaintiff 
filed an amended complaint, in which it is alleged in substance that the 
defendaut is a corporation duly created by law, owning and 
operating a line of railroad between the town of Taylorsville, in (339) 
North Carolina, and the city of Charleston, South Carolina. 
That on or about 10 May, 1888, he was the owner of a lot of cattle 
which he desired to ship from Taylorsville to the city of Charleston, 
and irk order to reach said city on the Saturday morning following, he 
contracted with the defendant, for and in consideratior) of $58.50, to 
furnish on Wednesday night one safe and substar~tial Wichrnond and 
Danville stock-car capable of holding and transporting the said cattle, 
thirty-two in  number, and that the said car should be transported with 
diligence and dispatch from Taylorsville to Charleston, and reach the 
latter place on Saturday morning. That the defendant, at the time of 
making the said contract, was distinctly and plainly informed that the 
plaintiff desired to reach Charleston on Saturday to bc rcady for the 
Monday market. That the defendant neglected and failed to perform 
and comply with said contract, and by reason of said neglect and fail- 
ure the plaintiff sustained $350 damage, and he demands judgment 
foc the same, and for costs, etc. 

The defendant answered, admitting that it was a corporation as 
alleged, but denying all the other allegations seriaiim, and for a fur- 
ther defense alleged : 

"1. That, as i t  is informed and believes, a cattle car of a kind in 
constant use on its road was tendered to the plaintiff on his arrival at 
the town of Taylorsville, and refused by him. 

*AVERY, J., did not sit on the hearing of this appeal. 
237  
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"2. That, as it is informed and believes, it was Sunday market ill 
Charleston which plaintiff desired to reach, and this informatioil is 
obtained partly from the sworr! statement of plaintiff in his original 
complaint, and, as it is advised and believes, the law of South Carolina 
prohibits the sale or offering for sale of any property in said State 012 

Sunday. 
"3. That plaintiff's cattle were shipped by defendant from Taylors- 

ville within a reasonable time from their delivery at  its depot." 

(340) This answer was duly sworn to. 
Upon the trial the plaintiff offered in evideuce the verified 

answer of the defendant in the original action, and afterwards the 
defendant put in  evidence the original verified complaint of the plaill- 
tiff, which are set out in full in  the record. Much other evidence was 
offered, to which there were many exceptions. 

At the close of the evidence the defendant asked in writing twenty- 
one special instructions, eight of which were refused, and exceptions 
entered by defendant ; but only-two (the second and twenty-first) seemed 
to be insisted upon by counsel in his brief for defendant. The second 
prayer for instructions was as follows : 

"If the jury believc the widence of the plaintiff himself, he had in 
his mind at the time of making the contract the purpose to expose his 
cattle to sale on Sunday, and communicated this purpose to the defend- 
ant, and the co~ltract, if made, was void, and the plaintiff is not entitled 
to recover." 

Instruction refused, and defendant excepted. 

G. V .  S'trong and G. W .  Bower  for plaintif f .  
G. F. Bason  f o i  defendant .  

DAVIS, J., after stating the case: When this case was before us on 
the former appeal (108 N. C., 349)) the Court said that the judge below 
very properly declined to give the instruction that the "contract was 
based upon an illegal consideration and was void, . . . as there is 
not the slightest illegality, either in  the consideration or promise. The 
considcration was $58.50, and the promise was to transport the cattle so 
as to reach the city of Charleston on Saturday. We presume that the 
defendant intended to present the question as to the effect of the 

alleged illegal purpose of the plaintiff, but as the point is not 
(341) presented in the prayer for instruction, we do not feel at liberty 

to pass upon it ill this appeal." The question which the Court 
declined to pass upon, because not presented by the prayer for instruc- 
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tion, is now directly presebted by the prayer, but there is no issue to 
which the prayer for instructions is applicable. There was no objec- 
tion to the issues framed, and none was tei~dered as to the purpose of 
the plaintiff with regard to the sale of cattle on Sunday, or of the 
knowledge of the defendant of his purpose, but there was evidencc 
tending to show the plaintiff's illegal purpose to sell on Sunday, and 
that that purpose was communicated to the defendant. The jury were 
instructed, at the request of the defendant, that "If the plaintiff had 
in  his mind, at the time of making the alleged contract, the purpose to 
sell his cattle or expose them for sale in Charleston on Sunday, and 
commuiiicated his purpose to the defendant, and the contract was 
made with this understanding, then i t  is void, and the plaintiff is not 
entitled to recover"; and we think this instruction was fully as liberal 
as the defendant was entitled to bearing upon the illegality of the 
contract; aird though the question was not presented by any issue, we 
deem it proper to say that railroad companies are public carriers of 
passengers and freight, and they cannot exempt themselves from lia- 
bility for darnagcs by reason of the fact that freight is to be used for 
some illegal purpose at the point of destination, or that the object of 
the passenger is to do some illegal act at  the point of destination, even 
if the railroad company had knowledge of the illegal purpose, unless 
that illegal purpose was the consideration and inducement of the con- 
tract. The railroad company has no right to say to the passenger or to 
the shipper, "I will not transport you or your freight, for it is your 
purpose to do some ur~lawful act"; but if it makes some special contract, 
not in the regular order of transportation, as, for instance, to furnish 
a special train to passengers to go to a particular poii~t to engage 
in a prize fight, the contract mill be illegal and void, and no (342) 
action could grow out of it. A11 illegal contract furnishes no 
ground, in  law, of action; but the railroad is ilbt exempt from liability 
for negligence, even though the purpose of the shipper or passenger be 
illegal, unless the illegal purpose enter into the consideration of the 
contract of transportation. 

The twenty-first prayer for instruction which the court refused to 
give was: "Plaintiff can recover nothing for the drift at Columbia nor 
for his expenses there, and nothing for the drift at Taylorsville, except 
for such as would have occurred notwithstanding good care and atten- 
tion." I t  is in  evidence that the cattle were shipped, but not under the 
contract for the breach of which this action is brought. The plaintiff 
himself testified, "I shipped my cattle on a written contract different 
from the one first made." There is no allegation in the complaint of 
any breach of the written contract under which the plaintiff shipped his 
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cattle, nor of any damage by reason of detention i n  Columbia. The 
written contract under which the cattle were shipped was made, accord- 
ing to the evidcnce, after the plaintiff reached Taylorsvillc, and after 
the breach of the par01 contract, for the breach of which this actiol~ is 
brought, and his Honor erred in refusing the last instruction. 

Error. 

Cited: MeNeil1 v. R. R., 135 N. C., 724. 

MARCUS TILLEY, ADMINISTRATOH, v. MARY 1VI. BIVENS ET AL. 

Appeal-Reference-Exceptions-Moth to Recommit. 

1. An exception should point out the error complained of. A mere "objec- 
tion" is not a compliance with the statute or the rules of court in that 
respect. 

2. The fact that a referee failed to find certain facts is not ground for an 
exception, but is ground for a motion to recommit with instructions. 

MOTION to confirm report of referee at  January Term, 1591, of 
I~JRHAIVI ; Boykin, J .  

This is a special proceeding, brought by the plaintiff admii~istrator 
with the will anncxed, to obtain a license to sell the rcal estate of his 
testatrix to make assets to pay debts, etc. The defeiidai~t denied that 
the estate was chargeable with debts as alleged, and denied that there 
was nccessity for sale of the land, etc. By consent of parties there was 
an  order of reference to take and statc an account, etc. The referee 
took evidence at  great length, found the facts and made report, to 
which the defcndants filed divers exceptions. 

The court adopted the findings of fact, overruled all the exceptions, 
both to the findings of fact and law, and granted the license to sell the 
land, etc., and the defendants appealed. 

W .  W.  Fuller for plaintiff. 
J .  Parker and J .  8. Manriing for defendants. 

MERRIMON, C. J. I t  appears that there were one hundred and 
seventy-five "objections" to evidence before the referee, most of which 
seem to have been merely captious. There is no assignment of error, 
nor does the "objection" suggest the ground of it. Mere objection does 
not serve the purpose of an exception, and the latter, when made, must 

specify in terms or by intelligent implication what the ground of 
(344) i t  is; otherwise, i t  must go for naught. This is required by the 
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statute as well as the settled practice of this Court. The Code, see. 
412, par. 2 ;  Suit 7). Suit, 78 N.  C., 272; Cooper v. ,Wicldleio.n, 94 N.  C., 
86; B a t t l e  v. M u y o ,  102 N.  C., 413; Joyner  11. Stunci l l ,  108 N.  C., 153. 

There are divers exceptions to the report of the referee. Most of 
these relate to findings of fact. The court approved and adopted these 
findings as its own, and as there was evidence from which they might he 
made, we cannot review them. This is settled by many clecisior~s. 

There were exceptions based upon the ground that the referee had 
failed to find certain facts. This was not ground of cxception; it might 
have been ground of a motion to recommit the report, with instruction 
to find t h e h  if i t  appeared that they were material. Bla7oclc v. M a n u -  * 

facturing Co., unte ,  99. 
The exceptions to conclusions of law present no questions of impor- 

tance, and i t  can serve no useful purpose to refer to them in detail. I t  
is suficient to say that most of them are fully warranted by the find- 
ings of fact. Nothing appears to show that the plaintiff ought to be 
taxed with any part of the costs, or that costs were improperly allowed. 
The exceptions in  these respects should state facts sufficiently to show 
the ground of objection; otherwise, the presumption is that the allow- 
ance was properly made and the judgment was correct. 

Affirmed. 

Cited: 8. c., 112 N. C., 349. 

(3451 
THE MOREHEAD BANKING COMPANY ET AL. V. E. A. WHITAKER ET AL. 

Evidence-E'mud. 

1. A reservation in a deed of trust for benefit of creditors, of the homestead 
and personal property exemption provided in the Constitution, or $500 
in money in lieu of such personal property exemption, is no evidence of 
a fraudulent purpose. 

2. The mere fact that one of the preferred creditors in an assignment is the 
son of the debtor will not raise a presumption that the indebtedness is 
fraudulent. 

APPEAL at October Term, 1891, of DURIIAM, from W i n s i o n ,  J .  
This is a creditors' action brought against the defendant Whitaker, 

their debtor, and V. Ballard, the trustee of a deed of trust executed on 
12 January, 1891, whereby the said Whitaker conveyed to him a11 his 
real and personal property, consisting of land, goods in  store, rights, 
credits, etc., to be sold, collected, and applied to the payment of the 
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debts of his creditors against him, preferring certain of them before 
others by classes. I n  this deed the said Whitaker reserves his right of 
homestead and personal property exenlption in  these words: '"Che said 
1)arties of the first part (Whitaker' and wife) reserve and except from 
the operatio11 of this deed the homestead secured to them by the Consti- 
tutitioil and laws of said State in the lot of land above described, and do 
hereby direct and require said party of the second part (the trustee) 
to have the same laid off arid allotted to them, or such one of them as 
may be entitled to it according to law; and said party of the second 

. part shall hare allotted and set apart to said E. A. Whitaker, according 
to law, and after selection of thc articles by said Whitaker, the per- 
sonal property exemption allowed to him by the Constitution and laws 

of the State, unless said Whitaker shall elect to take the same in 
(346) money or partly in money, in which event the sum of money so 

preferred by him, not exceeding $500, shall be paid to him by 
said party of the second part out of the proceeds of sales and collections 
hereinafter provided for in lieu of his said exemptiou in specific articles 
of property in whole or in  part, as the case may be; and subject to the 
two foregoing reservatioris of real and personal exemptions, said party 
of the second part shall proceed to collect as rapidly as possible all notes, 
accounts, and debts of every kind owing to said E. A. Whitaker, and he 
shall sell all said land in  excess of the constitutional homestead, and 
all said personal property in said excess of said personal property exemp- 
tion at  private or public sale for cash only, as seems to him best for the 
creditors of the said E. A. Whitaker, and in  the manner most likely to 
yield enough to pay thc debts, and he shall apply all proceeds of collec- 
tions and sales as fast as realized," etc. 

The purpose of the action is to have said deed declared' void for 
fraud, the property sold, the debts collected, and the proceeds thereof 
applied to the satisfactior~ of the plaintiffs' debts according to their 
respective rights, etc. The plaintiffs contend, among other things, that 
the above recited provision of said deed of trust renders it presumptively 
frauduleut upon its face, upon the ground that it provides for the case, 
convenience, and advantage of the said Whitaker to the prejudice of his 
creditors, and is intended to hinder and delay them, etc., and they asked 

? the court to SO instruct the jury, which it declined to do, and the plain- 
tiffs excepted. 

The court submitted to the jury these issues, to which they responded 
as indicated at the end of each : 

'1. "Was the deed of assignment of E. A. Whitaker and wife to 
V. Ballard, as set out in  the complaint, made by E. A. Whitaker with 
illtent to hinder, delay, and defraud his creditors?" Answer: 
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2. "Is the debt of E. 11. Whitaker, Jr . ,  preferred iri said deed (347) 
of trust, just and true?" Answer: "Yes." 

r 7 I h e  court gave judgment f o r  thcx d~fenclants, a ~ i d  the plaintiffs 
appeald.. 

W .  A. Guthrie, J .  Parker, and J .  S. Mmning for. plaintiffs. 
TV. W .  Fuller f o r  defendants. 

MERRIXON, C. J., after stating the facts: The deed of trust in ques- 
tion upon its face purports by its terms and effect to convey all the 
property of the defendant debtor to his codefendant trustee, reserving 
to the former his right of homestead and personal property exemption 
from execution for the benefit of his creditors as therein classified. The 
trustee is required to take possession of the property, sell it, collect the 
rights a d  credits as rapidly as practicable, ha-cirig in view the best 
advantage of the creditors, and to pay their debts as fast as he shall 
realize money for the purpose. The debtor had the right to so classify 
:md prefer his creditors by paying one or more of them before others. 
H e  did not rcserve to himself any advantage or provide for any delay or 
hindrance to his creditors, except that he reserved his rights of property 
exemptions as allowed by the Constitution and laws. Such reserva- 
tion does not imply fraud or fraudulent purpose; it withholds nothing 
from his creditors that they are entitled to hare--nothing that they 
could sell under execution, if the deed had not been made. The deed 
in 110 way helped the debtor to claim and have his exemptions; these 
thc law secured to him in any case; they afforded no motive, fraudu- 
lent or otherwise, to make the deed. The mere fact that the debtor pro- 
vided in  the deed that he might take money in lieu of articles of prop- 
erty did not prejudice the creditor; this provision did not help him to 
any advantage to the prejudice of the plaintiffs. I n  any case hc could 
only get $600, and the leading and declared purpose is to get 
only &e exemption allowed by law. The reservation, therefore, (348) 
did not render the deed presumptively fraudulerlt upon its face, 
nor was it evidence of fraud or fraudulent purpose. Eigenbrun v. 
Smith, 98 N. C., 207. 

I t  a p ~ e a r e d  on thcx trial that E. A.  Whitaker, Jr., a creditor of the 
third class provided for, is a son of the defendant debtor, and the plaiw 
tiffs requested the court specially to instruct the jury that on account 
of such relationship the law presumed his debt to be fraudulent, subject 
to the right of the defendants to rebut such presumption. The court 
tleclined to do so, and the plaintiffs excepted. The mere fact of such 

and the indebtedness of the father to the son did not raise 
the presumption that such indebtedness was fraudulent, and hence the 
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plaintiffs were not entitled to the instruction asked for. Father and 
son may deal with each other in good faith just as others not so related 
may do. Where interested parties bring their mutual dealings illto 
question, the mere relatioriship g)ives risr to suspicion, and it becomes 
evidence of fraud. Other like attending evidence may raise the pre- 
sumption of fraud, subject to he rebutted. Thus, if the father hr in- 
solvent and sd l  his property to his son for less than its reasonable 1-ahir, 
the presumption of fraud wodd arise where explanation is withheld; 
but such presumption might be rebutted. When such presumption 
arises, the jury, under proper instructions from the court, must find 
the fraudulent intent, unless i t  shall be rebutted by proof satisfactory to 
them. Winchester  v. Reid,  53 N.  C., 377; NcCan1es.c 21. F l i r ~ c h u w ~ ,  
89 N. C., 373; H e l m s  v. Green, 105 N. C., 251. 

The court, having reference to the instructiori prayed for above men- 
tioned, told the jury that "It is a rule of law, says an eminent judge, 
that when a debtor much embarrassed conveys property of muclr value 
to a near relation, and the transaction is secret, and no one present to 

witness the transaction but mere relations, it is to be regarded as 
(349) fraudulent; but when the relations are made nitncsses in the 

cause, and depose to the fairness and bona {ides of the transac- 
tion, and that there was no purpose of secrecy, i t  then becomes a ques- 
tion for the jury to determine the intent which influenced the parties, 
and to find i t  fraudulent or otherwise, as the evideiicc may satisfy them." 
I n  view of the evidence, this instruction was all the plairrtiffs were 
entitled to have. Although it was not directly appropriate, it gave the 
jury to understand that if the defendant father was insolvent, a ~ l d  he 
became largely indebted to his son, a preferred creditor, such indcbted- 
iiess would "be regarded as fraudulent," unless it should appear to them 
otherwise from evidence referred to before them. The instructions of 
the court to the jury were intelligent and very fair, rather favorable to 
the plaintiffs, and they have no substantial grounds of complaint. The 
jury rendered their verdict adverse to thcm, and there was evidence upon 
which they might do so. 

There are other unimportant exceptions, but we need not refer to 
them further than to say that they are without merit and cannot be 
sustained. 

No error. 

C i t e d ;  Clement  11. C'ozart, 112 N. C., 423; Uu~zle ?I. Bridgers, 114 
N. C., 386; B a n k  u. Gilmer, 116 N. C., 702; T h o m a s  u. l%rlford, 117 
N. C., 689; Goldberg u. Cohen, 119 N. C., 65; .Juyner. v. Sugy, 132 
N. C., 588. 
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(350) 
THE WILSON DRUG COMPANY v. THE PHCENIX ASSURANCE 

COMPANY. 

Plaintiffs were wholesale and retail dealers in  drugs, paints, and other goods 
usually kept in drug stores; the business was carried on in one building, 
the wholesale and retail departments being separated by a partition; an 
insurance policy insured "their wholesale stock of drugs, paints, oils, 
dye-stuff?, und othcr  goods on hand, . . . contained in the three- 
story brick and basement metal-roof building, situate," etc.: H e l d ,  that 
the contract of insurance embraced both the goods in wholesale and retail 
departments in the described building. 

I~PPEAI, from Byrum, J., at Spring Term, 1892, of MECKLENBURG. 
This action is brought to recover the sun1 of money specified in a 

policy of iilsuraace of the defendant, whcreby i t  "insured the plaintiff 
against loss or damage by fire to the amount of $1,500 on plaintiff's 
stock of surgical instrurneilts, i w l u d i ~ ~ g  amputating and operating cases, 
porkct-rases, gynzrcological, ear, eye, throat, and all othcr instruments 
usually kept in surgical instrimrat depots, ;ill containd in the threr- 
story and bascinent brick metal-roof buildiiig situate No. 20 (Sanborn 
map, 1890) East Tradc Street, Charlottc, N. C." 

This policy contained, among other things, this provision : 
"7. I n  case of any other insurarm upon thc property hereby insured, 

whether made prior or subsequent to the date of this policy. t h ~  assured 
shall be entitled to recover of this company 110 greater proportion of the 
loss snstaii~ed than thc sum hereby insured beam to the whole amount 
iilsured thereon, without referer~ccd to the dates of the different policies, 
or their invaliditiy from want of notice of this or other insurance, or 
from the violation of any of their conditions, or the insolvency of any 
or all the insurance companics; and it is hareby declared and agreed 
that in case of the assured holding any other policy in  this or any 
other conipany on the property insured, subject to thc condi- 
tions of average or coinsurance, this policy shall be subject to (351) 
average or coinsurance in like manner." 

It appeared that the plaintiff had policies of insurance of divers 
other insurance companics containing the like provision as that last 
recited, which insured the plaintiff's property as follows : "On their 
stock of drugs, medicines, paints, oils, turpentine, dye-stuffs, glass, 
fancy goods, cigars, liquors, and othcr merchandise usually kept in drug 
stores, contained in the three-story and basenicnt brick metal-roof builcl- 
ing situate at  No. 20 Trade Street, Charlotte, N. C. Othcr insurance 
allowed ." 
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The plaintiff also had another policy issued to it by the Oricnt Fire 
Insurance Company, which contained the like provisioil as that above 
recited, which insured its property as follows: 

"On their wholesale stock of dr-ugs, paints, oils, dye-stuff s, and o f  h er 
goods o n  hand  for sale riot more hazardous, while contained in the three- 
story brick and basement metal-roof building situate on the south side 
of Trade Street, between Tryon and College streets, Charlotte, N. C .  
Other insurance allowed." 

I t  was admitted that the plaintiff's property was lost by fire on 31 
January, 1891, without ally fault on its part. 

The plaintiff's loss of the property insured by the defendailt was 
greater than $1,500, and it insisted that the defendant was bound to 
pay the full amount specified in  its policy. The defendant, however, 
insisted that it was only bound to pay so much of the loss as the said 
Orient F i re  Insurance Company was not bound to pay, under the con- 
tributory provision recited above. I t  was contended by the plaintiff 
that the policy of the last-named compauy did not embrace the property 

insured by the policy of the defendant sued upon; that the latter 
(352) alone embraced such property, arrd therefore t h ~  plaintiff was 

entitled to judgment for the full amount. 
I t  appeared that the plaintiff was a wholesale and also a retail dealer 

in drugs, medicines, paints, oils, dye-stuffs, turpentine, fancy goods, 
liquors, and other goods usually kept in drug stores. These businesses 
were carried on in the same house, a partition only separating the 
~vholesale from the retail business. 

The court mias of opinion that the policy of the said Orient Fire 
Insurance Company corered and embraced the property insured by the 
policy of the defendant, and that the latter was only bound to pay its 
pro ra ta  part of the loss in  question, and gare judgment accordingly, 
and the plaintiff appealed. 

E u ~ w e l l  & Walke l .  (by h i e f )  for 1~7a in t i I  
Jones  & Ti l l e t t  (by br ie f )  for defendccnt. 

MERRIMON, C. J., after stating the case: I t  is to be noticed that the 
defendant's policy referred to and embraced particular goods of particu- 
lar kinds or classes. I t  was not intended by it to insure the plaintiff's 
whole stock of goods, but to insure those particularly described and 
specified. The policy of the Orient Fire  Insurance Company mas 
plainly intended to be comprehensive; it specifies the plaintiff's "whole- 
sale stock of drugs, paints, oils, dye-stuffs, and other goods." These 
last are comprel~ensive words-not limited to other wholesale goods '(oil 
hand for sale not more hazardous," simply ill the wholesale part of 
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the house, but "contained in three-story brick and basen~ent metal- 
roof building." There is no word of limitatiolt except the word "whole- 
sale," and it is supplemented and the meaning and purpose enlarged and 
extended to "other goods on hand for sale," not simply of the whole- 
sale stock, but other goods-goods other than those specified by name 
"contained in  the three-story brick and basement metal-roof 
Iruilding." Moreover, in the nature of the matter, why, in the (353)  
face of such comprehensive terms, should the meaning of the pur- 
pose to insure be limited to the wholesale stock of goods? Why should 
the plaintiff in the absence of the limited purpose specified, be deemed to 
have intcndcd to insure one part of its goods and not another? Besides, 
the care and caution of insurers, always observed by them, to limit 
their liability in plain and express terms forbid the interpretation con- 
tended for by the plaintiff. In  addition, in case of doubtful meaning, 
their policies are to be taken most strongly against them. They execute 
them, and are presumed to be on their guard and observe duc caution in 
expressing and defining their liability. 

Affirmed. 

THE ROAN MOUNTAIN STEEL AND IRON COMPANY v. 0. B. D. 
EDWARDS. 

l l c t i o n  t o  Rec$:over Land-Deed, Except ions ,  and Reservations iw- 
Evidence-Burden of Proo f .  

When, in  a n  action to recover land, the defendant sets up title under an excep- 
tion in  the deed under which plaintiff claims, the burden is upon him to 
bring himself within the exception by proper proofs. 

dc,r.rom for the recovery of land, tried by Hylzum, d., at Fall Term, 
1891, of M I T C H E I ~  upon the following case agreed, to wit:  

(Only so much of the case as is imessary to an understanding of the 
decision is set out.) 

1. That on 13 March, 1875, John E. Brown ai~tl  John J. I)onaldson, 
by their attorney William J. Erown, conveyed to John T. Wilder, hy 
deed of general warranty, a tract of land in Mitchell County, 
N. C., containing 45,000 acres, more or less, fully described in (354) 
said decd. 
2. That oil 1 October, 1877, the said John T. Wilder et al., by deed 

of gcneral warranty, conveyed said tract of land, above mentioned, to 
the Roan Mountain Steel and Iron Company, plaintiff in this action, 
and said company has been in possession of said land since said coil- 
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voyance by Wilder and others to said company, subject to the exception 
in the deed to Wilder from Brown aiid Dot~aldaon. 

3. That the deed to Wilder from Donaldson ;md Brow'lr conveyed "all 
lands (within the described boundaries) not heretofore conveyed or con- 
tracted to b~ conveyed by the said parties of the first part," and that 
among the exceptions covered by said deed was a paper cxcsuted by 
Brown, agent for one Janlcs T. Hunter, called in thc pleading a titlr 
bond for certain lands, the descriptive words of which arc as follows: 
((1 ,ying . on Cooper's Branch, adjoiniirg the lands of John Street, David 
Lipton, and others, to be so as to take all the unsold lalids between 
'lines.' " The price to be paid for any l a d s  convoyed thereunder being 
fixed at $1 per acrc. 

4. That the said deed from Wilder et ul. to thc Roan Mountain 
Steel and Iron Company, and from Brown and Donaldson to Wilder as 
aforesaid, embraced by "calls" the lands mentioned in  the Hunter bond, 
alrd that Willian J. Brown, agent, ets., after the tlccd to Wilder, 
executed a deed to one David Bailey, who was the assignee aiid holder of 
the Hunter bond above described, for a boundary of land mentioned 
as 50 acres, more or less, and that thereupon said bond was surrendered 
to W. J. Brown by said Bailey in presence of said defendants, and after- 
wards passed into the hands of defei~dai~t with the endorsement of W. J. 
Brown thercon to said defendants, which bond, with the endorsement, 
is hereby referred to. 

5.  I t  is further agreed that thc plaintiff corporation is owner in fee. 
simple of all lands described in the deed from Wilder et al. to said 

company, except that portion of the same which rnay be included 
(365) in  what is known as the Hunter bond, referred to in paragraph 

*"tl.u-eeV above; said bond being subject, i~everthaless, to legal 
constructions and all rules as to the quantity of land, if any, covered 
thcreby. I t  is also admitted that William J. Brown, agent afore- 
said, or professing to act as such agent, at  the instance of the defendant 
conveyed to Levi Edwards, son of the defendant, a portion of said land 
claimed to be covered by said Hunter bond, which deed was executed 
17 July, 1882; and is hereby referred to; and further, that tho lam! thus 
conveyed by said dcsd to I m i  Edwards has since been conveyed to the 
defendant by said Levi Edwards. 

The court being of opinion that the plaintifis arc not elltitled to 
recover, adjudged and decreed that the plaintiff is not the owner of the 
land claimed by the defwidaut and covcred by the deed executed by 
W. J. Brown, agent of John J. Donaldson, to Levi Edwards on 17 July, 
1872, hut that the defendant 0. B. D. Edwards is the owner of the 
same. 

Fronr this judgment thc plaintiff appealed. 
2 4 8  
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W .  H.  il/lulrine and  J .  F.  r o g u e  for plc~intiff' 
Mr. B. Council1 ( b y  br ie f )  for defendant.  

PER CUEIABI: I t  being admitted that the locus in quo is within the 
boundaries of the plaintiff's deed, and the defendant claiming under an 
exception made in  said conveyance, it is clear that il was irlc*urnbeut 
upon him to bring himself within the terms of the exception by proper 
proofs ( G u d g e r  v. Hensley,  82 N.  C., 481), and this the defendant has 
failed to do, as there is nothing in the case to show that any land has 
been identified as that mentioned in  the bond for title. Conceding, 
therefore, what is by no means clear, that the said bond is not void 
for illdefiniteness of description, there is a total absmce of ally tcsti- 
mony or finding locating the same, and it must follow that the 
plaintiff is entitled to a (356)  

New trial. 

Cited:  8. c., 111 N. C., 500; I ~ ~ r n h u t d t  o. ZSrozuia, 122 N.  C., 590; 
Wyman v. Taylor ,  124 N .  C., 430; Batts  v. Bcrtts, 128 N. C., 22. 

M. G. MARKHAM v. JOHN W. MARKHAM. 

Act ion ,  E1or..m of-Con,t~~act-tc:~~)idence. 

Plaintiff contracted with defendant to serve him as clerk from 1 January, 
1891, to 1 January, 1892, a t  the rate of $45 per month, payable monthly; 
the plaintiff was paid up to 1 June, but on the following day defendant 
asked him to surrender the keys of the store, which was done, and plain- 
tiff left; on 6 July following he brought suit before a magistrate for the 
amount of stipulated wages for the month of June: Hrlcl- 

1. The plaintiff was entitled to recover irrespective of whether the form of 
action was upon contract or for damages for wrongful dismissal. 

2. ~ h &  plaintiff might have postponed his action till the end of the year and 
recovered the aggregate sum of annual wages, to be lessened by any 
amounts paid thereon and all amounts he might have received from other 
employment he should have obtained in the meantime. 

3. That it was not error to submit to the jury the question whether the con- 
duct of defendant in demanding the surrender of the keys was a dis- 
missal. 

&PEAL from a justice of the peace, tricd before W i r ~ o i o n ,  ,J., at 
October Term, 1891, of DUEILAM. 

The plaintiff testified: "I was in the employ of tlw defendant from 
1 January, 1891, to 2 Jane, 1891. The contract betweell us n-as that 
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I was to work for him from 1 January, 1891, to 1 January, 1892, at 
the rate of $45 per month, or as I needed the rnoAcy. Nothing 

(357) was said about how I was to be paid. I was worlrii~g by the 
year. I began work on 1 January, 1891; had been working for 

defendant as clerk for several years, and had been carryii~g the key. 
I quit on the night of 2 June;  did not return to work on the morning of 
3 June. On the night of 2 June, at the time for closing the store, 
defendant called me and said he would have to ask me to give up the 
key. I handed him the key, and said I did not care to work for a man 
who let his wife rule him. I said this after defendant demanded the 
key. The defendant made no reply; this was all the conversation. I 
had been paid up to 1 June. The defendant tendered me the money for 
two days work in June, at  the rate of $45 per month. During the month 
of June I sought employment and could not get any. I made $6 i l l  that 
month." The defendant said he was sorry for the disturbauce betw~en 
plaintiff's wife and defendant's wife. This was all the evidence. 

Defendant demurred to the evidence upon the ground that the eai- 
dence was insufficient to prove a discharge of plaintiff by defriidant, 
because, as the contract of hiring was by the year, with no agrccinent as 
to how the plaintiff should be paid, and the year not having expired, the 
plaintiff could not recover, his action being premature. 

His  Honor ovcrruled the demurrer. Defendant excepted. 
The defendant then asked his Honor to charge the jury that plaintiff 

could not recover upon his own evidence, for the reason stated a b o ~  e. 
His  Honor declined to give the instruction. Defendant excepted. 

His  Honor charged the jury: "If the hiring was by the year, to be 
paid $45 a month, and the defendant dismissed plaintiff without legal 
cxcuse, the plaintiff will recover for June, 1891, less what he could and 
did make, $6." Defendant excepted. 

His Honor charged the jury, if the hiring was by the ycar, to be paid 
monthly, and the plaintiff left of his own accord, he could not 

(358) recover anything. 
There was a rcrdict and judgment for plaintiff, and defendant 

appealed. 

W .  W .  Ful ler  for plaintif f .  
J .  8. Munning for.  defendant .  

SVERY, J.: If the agrecmcrit was that the plaintiff should sell 
goods as a clerk for a year, with a fixed compensatioil of $45 per month, 
the defendant could not discharge him during the yem for insufticicnt 
reasons and refuse to Ict him perform further service, without incurring 
liability for the loss sustained by the plaintiff hy reason of such wrong- 
ful act. Chumblee v. Ralier, 95 N .  C., 102. 
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I t  seems that this liability would be incurred whcrc~ there is legal 
cause on the part of t h ~  cnlployce for'quitting the service and abandolr- 
ing the performance of the contract, whether the parties had agreed to 
pay a gross sum at the elid of thc year or in installments at  the end of 
every month. Booth v. Ratclijfe, 107 N. C., 6;  Clmmblee 71. Ilakcr., 

I n  the absence of such an agreement betwecn the partics as definitely 
determines the price fixed by them upon the services rendered, the 
employee may sue immediately upon his wrongful discharge and rccover 
for the portion of the work actually performed beforc that time, as upon 
a quantum meruit.  Bishop on Contracts, see. 838; 2 Parsons on Con- 
tracts, pp. 522, 523, 658, 659, and note ( i )  ; Noofh c. Rate l i f e ,  supru; 
Kendall v. Commissioners, 79 Va., 563; Asylum 71. FTannagan, 80 Va., 
116. 

But in our case the plair~tiff was paid up to the first day of June, a d  
claims that he was discharged from defendant's service without legal 
cause on the night of 2 June. H e  sued before the end of the 
year to recover his wages at  the contract price of $45 per month. (359) 
H e  might have waited till the end of the year and brought his 
action then for his wages a t  the same rate for seven months; but the 
defendant could have shown, in diminution of damages, that the plain- 
tiff on 1 July, and thereafter to the end of the year, engaged in other 
lucrative employment, for which he was paid as rnucli compensation as 
he would have been entitled to reccive under the contract sued on, and 
this would have prevented recovery for any portion of the year except 
the month of June, because payment for that month would have placed 
him in the same condition as if the defendant had accepted and p i d  for 
his services for the entire year at  the stipulated price. Hendrickson v. 
Anderson, 50 N.  C., 246. But if thc defendant wrongfully violated 
"his part of the contract," there can be no question about the right of 
the plaintiff to hare brought the action ~ m m ~ d i a t e l y  upon the breach, 
on the third day of June, for the work he had actually performed, sub- 
ject to be diminished by thc amount already received, though he had 
been paid up to two days beforc. Brinlcley 1;. 8wiccgood, 65 N.  C., 626. 
The plaintiff did not proceed or rely upon either of the theories men- 
tioned. We assume, as it is lcgitirnate for 11s to do, that he was ern- - 

ployed ill some other business about the first of July that promised to 
yield as much remuneration as the defendant had contrarted to pay 
for the residue of the year. I f  such was the case, the plaintiff would 
have been put "in the same condition" as if thc defendant had com- 
plied with the contract between them on receiving from the latter $43 
less $6, the arnount actually earned after his discharge during the 
mouth of June. "The injured party, according to the dictates of 
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reason," said the Court in Hendrickson v. Anderson, supra, "ought to 
be put into the same condition ak if the contract had been fully per- 
formed on both sides." This equitable principle is the test to be 

applied. The plaintiff claimed exactly what the law declared 
(360) him entitled to receive-wages at the stipulated rate for the time 

when he failed to receive either from the defendant or arty other 
person as much as $45 per rnollth. The court told the jury that if 
wrol~gfully discharged, hc was errtitled to recover the stipulated monthly 
price, lms the surn shown to havc been actually earned hy him, riz., 
$6. The suit was brought before a justice of the peace on 6 July. 
The plaintiff might have brought it at the same date in the Superior 
Court, claiming a much larger sum and suffering i t  to be diminished 
by proof of the amount already paid, or he might have waited till aftw 
31 December and brought the action for wages for the whole year, a d  
had his claim for damages diminished by deductiug both the payments 
by defendar~t and the amount of wages received from other sources to 
the net sum of $39. 14 A. 8r. E., 793, 794. The value of his services 
mas fixed by agreement of the parties, not at a gross sum per year, but 
at  $45 per month. Actions were brought under the former practice 
upon a quantum memit, in  the absence of an express agreement, be- 
cause the law implied a promise on the part of the person benefited to 
pay for services rendered at  his request or instance. Our case is not 
like those where parties agree upon a gross sum to be paid for building 
a house, or for labor for a ycar where there is no agreement as to the 
apportionment if it is only partly performed. I n  such a case work or 
services might for some reason be more valuable one month than an- 
other; but under the contract in this case the amount which the plaintiff 
might have claimed at the end of the year could havc been ascertained 
only by multiplying the rate determined by the parties to be the value 
of the service for a month by tbe number of months. The plaintiff in 
the summons (no formal complaint or answer being filed) complained 
for the "nonpayment of the sum of $45, with interest on $45 from 1 July, 

1891, until paid, due by contract." H e  chose to ask judgment for 
(361). the r~et  sum, ascertained by deducting both the payments already 

made by the defendant and his subsequent earnings derived from 
othcr sources from the gross amount of wages for twelse months at $45 
I)cr month. The forms of actions are abolished, and all suits brought for 
the redress of private wrongs are now comprehended under the generic 
term, civil action. Constitution, Art. IT, see. 1. The claim is for $45, due 
by contract. When, upon cvery legal v i m  of the case, the sum actually 
due him, if he was wrongfully discharged, is the amount claimed, less 
what he earned during the month of July, to send him out of court 
bccause he did not, i l i  strict conformity to an absolute rule of pleading, 
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adopt the "form of action" known as assumpsil, and sue as on a yuanlum 
maruit, instead of using another form to enforce a promise which the 
law implird, would bc to tack the new cloth to the old garment. 111- 

stead of all this stickling for forms, the plaintiff says, in effect: "The 
defendant owes me $45, due by contract." IT(, does not dcim it ncces- 
sary to say wl~ether i t  arose out of an express or an implied contract; 
but the dcfensc set up orally by the defendant would scvm to concede 
that there had been a contract which fixed the former's wages definitely, 
as he "dei~icd the allegations of the complaint, but said that npon a set- 
tlement of the account between plaintiff and defendant he owed plaim 
tiff $1.44." The jury found that the balarlccl due was the sum de- 
manded, less the earnillgs of plaintiff for the rnonth of June. I f  the 
plaintiff brought his action for damages and laid his darnages at $43, 
the theory of the lam would still be that he would rrcover ~ J L  an implied 
contract, and the damage would be "due by contract," as alleged. 7'hc 
measure of damages nnist of necessity depend upon the value of the 
services which had been agreed npon. 

111 thr  face of the manifest purpose of the framers of the Con- (362) 
stitution that meritorious actions should not be defeated or d e  
layed by nime technical objections to form not founded on sub- 
stantial reason, we cannot hold that the plaintiff's declaration should 
have bee11 made in  a particular way, or possibly in such a form as would 
have necessitated his seeking another jurisdiction to institute his action. 
I f  the suit is treated as olle brought to recover such damage, as it may 
be, caused by the wroiigful dismissal, the plaintiff has a right to rPcovcJr, 
as a part of the damages, his salary pro lunto (2  Wharton on Contract, 
see. 716), and this is all that he clairns, and all that the court declared 
hinr entitled to receive. The rate agreed upon by the parties as the 
value of a month's services must, of necessity, guide the jury in  assess- 
ing the damage, whether for a month of labor performed under the con- 
tract for his employibr or for a month when hc m7as out of employment 
011 a c c o ~ u ~ t  of the wrongful disn~issal, and earned nothing. The plain- 
tiff had a right, too, to treat the contract as existing, and sue at the end 
of the month. 14 A. &. E., 798 (3) .  The defendant did not ask for 
mow specific information, nor did he demur, but contented himself with 
a general denial and a special averment that after full settlement the 
balance n7as $1.44, instead of $45. We think that the instruction with 
rcgard to damage was correct, for the reasons given. But tlhe court 
charged the jury further, as follows: "What did the defendant mean by 
aski~lg l)laintiff to give up the keys? Did he mean to dismiss the plain- 
tiff? I f  the plaintiff said, 'I will not live with a man ruled by his 
wife,' and this was after he had been told by defendant to give up thc 
keys, and by this the jury find that the defendant had. discharged the . 
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plaintiff already, i t  will not affect the claim of the plaintiff; hut if it 
was said first, and plaintiff thereby meant that he would ]caw, arid did 
leave, he cannot recorer." 

Defendant excepted, aud assigned such ir~structioil as error. I t  is 
insisted that the judge erred in leaving this matter to the, jury 

(363) as he did, because the questiori whether plaintiff was clischurged 
mas not one for them generally, and especially that thc language 

of the plaintiff' showed that he left of his own volition, and not because 
he was discharged by the defendant. 

Where the owner of a store where merchandise is kept asks the clerk 
for the key, the request may mean that the former wishes to take it 
temporarily, or that he intends no louger to trust the latter with its 
custody. The defendant called the plaintiff, at the time for closirig the 
store, and said "that he would have to ask him to give up thr key." The 
reply of the plaintiff evidently indicated that he understood his em- 
ployer to mean that he was driven to make this request by reasou of 
the unpleasant relations of the two families, and if he had to make the 
request or was impelled to it by an influence of any kind, he meant to 

. discharge the clerk, and the plaintiff, smarting under the dcniantl a i d  
understanding what influence was operating, said he did not care to work 
for a man who was ruled by his wife. The plaintiff stated csprtssly 
that he had repeated the substance of all the conversation betwee11 them. 
When the plaintiff interpreted the request to mean a discharge, the de- 
fendant did not deny it, nor did he deny that he had taken thc step olr 
account of disagreement between the families. I t  was riot in~propcr to 
leave the jury to draw the inferences from what was said as well as from 
the failure of the defendant to say more. I f  the jury found that the 
parties mutually undcrstood that the defeudant meant, as the plaintiff 
interpreted his equivocal language, "I am compelled, on account of 
trouble between our families, to take my business out of your hands, and 
ask you with that view to surrender the key," the fact that the latter 
said in effect, "I do not regret that you have discharged me, becaust I do 
uot care to work for a man who lets his wife rule him," would not make 

the language and previous conduct of defendant amount to less 
(364) nor morc than a dismissal. NO set form of words was necessary 

to express the desire to discharge him. 14 A. & E., 792, 5, a i d  
note 4. The law did not compel him to explain to his employer that 
but for the unfortunate relations he would h a w  been able arid ~ ~ i l l i n g  to 
serve him. 14 A. & E., 792. The defendant did not demur, nor did he 
suggest by way of defense that the plaintiff had not averred his readi- 
ness to pcrform the service according to his original contract. The 
plaintiff is, therefore, deemed to have alleged ore t e r ~ u s  all that was 
essential. The,  jury might well have inferred from the testirno~ly, if 
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that point had been raised, that plaintiff was able to perform his con- 
tract. This specific objection does not seem to have been made either 
in a bill of exceptions or on a motion for a new trial; and, if it were 
tenable, has not therefore been assigned as error. McKinrron v. Nor- 
 iso on, 104 N. C., 34. 

No error. 

Cited: Hassard-Short v. Wardison, 114 N .  C., 487; Smiih v. Lumber 
Co., 142 N. C., 33, 37. 

J. C. WILSON v. E. L. CLARK er AL. 

Ncylige12ce-Proportions-Co~zfracto~s-Religiot~s Associations- 
Master and Servani. 

In  a n  action to recover damages lor injuries alleged to have been received by . 
the plaintiff while assisting as  an employee in  the erection of a church, it  
appeared that  defendants were members of a committee appointed by the 
church organization for which the building was being erected, to super- 
vise its construction, but they had no other interest, except as members 
of the church, in  the structure: Held- 

1. That the evidence did not establish the relation of master and servant be- 
tween the plaintiff and defendants. 

2. That the defendants were not proprietors or contractors, and in no aspect 
liable to plaintiff for his alleged injuries. 

APPEAL at August Term, 1890, of B[~NCOMBE, froni J'J~illips, J. (365) 
The plaintiff, in several causes of action, presenting different 

aspects of defendants' liability, alleged that defendants were the proprie- 
tors or contractors of a certain building upon which he was employed by 
them, and that while so employed, by their negligent conduct and the 
negligent conduct of their agents and servants, he was seriously injured 
without any fault on his part. The answer denied the material aver- 
ments of the complaint. 

I t  was in evidence that a religious association known as '(Hominy 
Baptist Church," desiring to build a house of worship, appointed the 
defendants, who were members of that organization, a committee to 
represent it in  the execution of the purpose. The defendants accord- 
ingly procured suitable designs and specifications from an architect, so- 
licited and collected subscriptions of money and labor, employed a 
superintendent, and in other ways gave their services in the prosecution 
of th t  work. The members of the committee also worked upon the 
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building as laborers, and sometimes employed laborers, rrot on their own 
account, but as representing the church. There was some conflict of 
evidence qas to whether the plaintiff was ever employed by any one. 
While the roof was being put on, the plaintiff, who was a carpenter, was 
called from a point at which he had been working on thc ground to assist 
in placing a rafter, arld while so doing, thc upper part of the structure 
gave way and he was precipitated to the ground, and recei~ ecl serious 
injuries. 

There was much tcstimony as to the manner in which the accidmt 
occurred, but at the close of the evidence his Honor intimated an opin- 
ion that, upon all the evidence, the plaintiff was not entitled to recol-er, 
whereupon the plaintiff submited to a nonsuit and appealed. 

(366) W. H. Malone for plaint i f .  
T.  F. Da?lidson for defendants. 

MEIZRIMON, C. J.: Acc~pting the whole of thc voluminous evidrlrce 
produced on the trial as true, we concur fully in  the opinion of thc court, 
that in no aspect of i t  was the plaintifl entitled to recover i n  this action. 
I t  did uot at  all tend to prore that the defendants, or any of them, mere 
"the proprietors" of the building knowil as "Hominy Baptist Church," 
or that they had any interest in  it, except that some of them were cow- 
missioners and membcrs of that church, and others of thcm vcre la- 
borers engaged in  constructing the church building. The building in 
process of construction was not that of the defendants, nor did the evi- 
dence show that they were conti-actors to build it. The conzmissioncrs 
and the superintendent of the work employed some of the laborers, not 
for themselves or on their own account, but for the church as an organi- 
zation. I t  is doubtful whether the plaintiff was employed by the com- 
missioners-the evidence tended strongly to prove that he asked to be 
and was allowed to labor on the building for the purpose of paying part 
of the sum of money a contributor to the fund to build the church had 
promised to pay (he was indebted to that contributor.) ; but in the 
strongest vicw of the evidence for him, he was no more than a laborer 
employed to do work for the church, and not for the defendants. The 
latter were not his employers, nor were they liable to him for the injury 
he sustained in any aspect of the several causes of action-all substan- 
tially the samea l leged  in  the complaint. 

Affirmed. 
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(367) 

STATE EX am. J. E. MERRELL v. W. P. WHITMIRE. 

Elections-Evidence-Appeal-Adsscignment of Zi:rror-7'rictl- 
Special Instruc.tions. 

1. Upon the trial of an action involving the regularity of an election, there. 
was evidence tending to show that  the returns from one voting place 
had been altered snrreptiously by a friend and partisan of the d e f e ~ d -  
ant :  Held, tha t  the declaration of such 'partisan, not made in the 
presence of defendant, was not competent-he not having been examined 
as  a witness. 

2. The Supreme Court will not assume that the facts stated in  an assignment 
of error are true, when the case on appeal, settled by the trial judge, 
contains no statement of such facts. 

3. Requests for special instructions should be in writing and presented to the 
court before the close of evidence. 

ACTION to try the title to the office of x+er of deeds of 'L'rarql- 
vania, tried before Merrimon,  J., at  Fall T e ~ m ,  1891, of H A Y W ~ O D ,  to 
which the action had been removed. 

The rclator insisted that thr returns f r o ~ n  Dimn's Rock Townshin 
were changed after they r e r c  signed by the judgcs of election, and 
ljefore they reached the board of canvassers, by clrangir~g thc number of 
votes received by W. P. Whitmire frorn 6 1  to 64. 

There was evidence offered by the relator tending to prove that Whit- 
mire received only 61 votes in Dunn's Rock Township. All the judges 
of clectiorl testified to facts and circumsta~ices tending to show this. 
The deferidant offercd evidence tending to show that he l ~ a d  rcceivcd 63 
votes. One of the judges of elrctiori was chosen to carry up the returns 
to the board of canvassers, and they were delivered to him for that pur- 
pose, and he left them overnight at the house of one Bryson, who 
lived four miles from the courthouse of the county. (368) 

Bryson, at whose house the returns were left, testified that he 
went-to bed about 9 o'clock, a i d  that some timc in th r  night T. T. 
Loftis and Back Surnn~ev came to his house and asked to see the returns. 
to settle 2 dispute about thc votes for clerk, as they clairned; that tlwy 
got the returns and exarnincd them by thc light from the fireplace, but 
he did not know whethcr they meddled with the returns or not. 

The relator then offered to show by one La~lce that hc heard Loftis 
say that he had altered the returns of the vote of Whitmire from Durin's 
Rock Township, aiid in  this connection, and as a ground for the admis- 
sion of said Loftis' declaration, to show that Loftis was a partisan of the 
defendant. The deferlda~lt objected to this e~ridence. Thc court sus- 
tained the objection, and the relator excepted. 
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The relator attacked the vote of Hogback Township for that the regis- 
trar of voters for that township was not qualified to act as such; that no 
boxes were used at  said voting precinct; that hats were used instead of 
boxes; that the registration laws were not observcd, in that the voters 
were not required to give their age, place of residence, place of birth, nor 
occupation, and M. Revis and William Britton were allowcd to vote for 
defendant, not being residents of the State nor qualified electors. 

.The relator then handed to the witness a number of books, among 
which he identified the registration book of Hogback, but it was not 
otherwise put in evidence any time during the trial. I t  was not read . 
to the jury, ndr did the relator offer to read it to them. The relator 
offered no evidence to show that the registrar of voters for Hogback 
Township was not qualified to act as such. The only evidence that the 
registration laws were not observed in said township was the identifica- 
tion of the registration book by the defendant, as above stated. 

After the argument of the case was opcmd, counsel for the 
(369) relator handed to the court a written request for special instruc- 

tions, which were refused. 
Thcrc was judgment for. defendant, and plaintiff appealed. 

V .  8. Lusk for plaintiff. 
N o  cwunsel contra. 

CLARK, J . :  The offer of the plaintiff to show by a witness that he 
had heard T. T. Loftis say that he had altered the rcturns of Duon's 
Rock Township was properly denied. I f  Loftis had been a party to 
the action, his admissions against his interest would have been compe- 
tent, as would have been his declarations as to his qualifications to vote 
when made at  the time of voting, or prior thereto, if his vote were in 
controversy. Iloypr v. [I'eague, 106 N. C., 576. I f  he had made the 
alleged statements in prcwwce of the defendant without his denying thc 
charge, thc evidence might have been received on the ground of the implied 
admission by the defendant's silence, if the circumstanccs miel-e such as 
to call for notice of the remark by him; or if Loftis had been a witness 
in  the case, his previous statements in regard to the matters tcstified to 
by him should have been received to corroborate or contradict him. 
But the "hearsay7' evidence here does not come within any of the excep- 
tions. That Loftis was a friend or partisan of the defendant could not 
make his ex parle unsworn statements competent evidence against the 
defendant, any more than similar statements by anyoile friendly to 
any othcr litigant could be received as evidence against him. 

The exception that the court did not "submit to the jury the eoi- 
dellce as to the voting in Hogback Township" cannot be sustained. I t  
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does not appear that the court exchded such evidence, 11or is there ally 
suggestion to that effect beyond the bare assignment of i t  as error. We 
cannot assume that the assignment of error is a correct statement 
of the facts therein recited, whcri mch facts do not appear in the (370) 
case stated by the court. Wallwr u.  Scotf,  106 N. C., 56. Thc 
registration books and the poll books of Hogback and other townships 
were identified by a witness, but the case states that the books themselves 
( L  were not put in evidence, nor were read to the jury, nor did the plain- 
tiff offer to read them, and the only evidence that the r tgis t ra t io~~ l a m  
were not observed in said township was the identificatiol~ of the registra- 
tion books." I f ,  indeed, however, thcrc. was an omission to charge iii 
a. particular aspect of the case, it was not error, unless the judge was 
asked to do so. Tewy v. R. R., 91 N. C., 236; 9. a. Bailey, 100 N.  C., 
528; Bethea 11. R. R., 106 N. C., 279. 

The requests to charge, handed up after the argument begull, were 
too late. They should have been asked at  or before the close of the evi- 
dence. The Code, sees. 414, 1-15. I t  is but fair to the opposite side, 
and ili the ir~terest of the regular and impartial administration of jus- 
tice, that requests to charge should be asked in writing and within the 
time pwscribed by the statute, so that thew may be time for thc judge to 
cousidw the requests during the argument of counsel to the jury. Some 
time must be fixed after which it is too late for the party asking the - - 
p a y e r s  to insist upon their being granted. The requirements of the 
law in this regard are well known, and i t  is the ulai~ltiff's own fault - 
that he did not observe them, and hand up his rcquests to chargc it] 
proper time. This rulc of practice has been rccer~tly reaffirmed il l  

Posey  v. Patton, 109 N.  C., 455, in which case the authorities a r c  ritcd 
and the reason for the law noticed. 

The defe~~dant  contested the v o t ~  of one l'ompkins, and the rourt 
instructed the jury that "If Tompkins, who was a marricd mail, came 
to the county of Transylvania not intending to becomc a Fesidcnt of the 
county, but to take charge of and conduct a newspaper ulrtil after the 
election, and then go away, and left his family in the county of Jack- 
son, and his family resided in the county of ,lackson, and re- 
mained there until 14 September, before corning to Transylvania (371) 
County, hc was not entitled to register and vote ill Transylvania 
County, unless it was ninety days from the time his family came into the 
county to the day of election." I t  was admitted that if Tompkins was 
not a resident of the county until his family came there to reside, he 
had not becn a rcsident of the county ninety days beforc the election. 
The plaintiff excepted to this instruction. I f  erroncous, it is so only on 
the ground that the jury might understand it to mcan that thougl~ 
Tonlpkins had come into the c o u ~ ~ t y  temporarily, intendir~g to rernain 
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VICKERS v. HENKT. 

only to conduct a paper during the canvass and leave after the election, 
yet he would be a competent voter if he came ninety days before the 
election and brought his family with him. The Code, see. 2680. This 
would not be an error of which the pIaintiff could complain. 

No error. 

Ci ted:  W a r d  v. R. R., 112 N. C., 178; Luttrel l  v. Mart in ,  ib., 607; 
Patterson, v. Mills,  121 N.  C., 269 ; 8. v. Wilson ,  ib., 658 ; W e b b  v. A t k in -  
son, 124 N.  C., 454; S. v. Dixon,  131 N.  C., 813; Moore v. Palrr~er, 132 
N. C., 976; H a r t  v. Cannon,  133 N. C., 13;  P e g r a m  v. R. R., 139 N. C., 
305; Craddoclc v. Barnes, 142 N. C., 99 ; S. v. McKenz ie ,  166 N. C., 296 ; 
8. v. Freeze, 170 N.  C., 711. 

EDWARD VICKERS v. JAMES HENRY ET AL. 

Deed, Descriplion i -Ti t le ' in  Ac t ion  t o  Recover Land-Narried 
Wome-Possession. 

1. Plaintiff, having shown title to the land in controversy out of the State, 
and color of title to himself, under which he had been in actual posses- 
sion for more than seven years, when the defendants-husband and 
wife-entered under a claim of the wife, established a right to recover, 
notwithstanding the feme defendant was under coverture during the time 
of plaintiff's possession. 

2. A description of land in a contract to  convey, as "100 acres, to include the 
William Estice improvement, and to lap on a survey to J. A.," the deed 
to be made as  soon a s  the purchase money was paid, is clearly void for 
uncertainty. 

(372) APPEAL at Fall  Term, 1891, of JACKSON, from Merrirnon, J .  
The action was conlmenced 22 April, 1882. The defendants 

were married in 1866 or 1867, and in  1881 entered upon the land, claim- 
ing under an alleged assignment of dower to the feme defcndant as 
widow of a former husband. The other facts material to an under- 
standing of the questions discussed by the Court are stated in the 
opinion. 

7'. P. L h i d s o n  for plaintiff .  
J .  F .  R a y  ( b y  br ie f )  for defendant.  

MERRIMON, C. J. : I t  appears from the case stated on appeal that the 
plaintiff on the trial showed title out of the State, color of title of his 
ancestor and himself, and continued in  actual possession, with claim of 
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the land specified in  the complaint, for more than seven years next after 
26 May, 1870; that the defendants-husbaud and w i f e t o o k  possession 
of part of this land about 1880, and had such posscssior~ at  and ever 
since the time this action began. Thus plainly the plaintiff showed 
title in himself. 

The defendant put in  evidence what purported to be a bond for title 
for the same land made to a former deceased husband of thc feme de- 
fendant, which describes the land to whic3h it has rcfrrenee in these 
words: "One hundred acres of land. to include thc William Estice im- 
provement and to lap on a survey made Joseph Arringtor~, the said 
Estice having lost or misplaced said bond, alnd consents to this trade, 
and agrces for his contract and bond to be revoked a i d  the deed to be 
made as soon as the above named Arrington shall well and t i d y  pay, or 
cause to be paid, the full and interest sum of $89.60," etc. I t  did not 
appear that any part of the purchase money thus agreed to be paid evcr 
was paid, but thc feme defendant cor~tendcd that she was entitled to 
dower as widow of her former husband in said land, and that the 
same was duly assigned to her. I t  did not sufficiently appear (373) 
that dower was allotted to the feme defendent; but if this were 
otherwise. neither the  lai in tiff uor those u d e r  whom he claims had 
notice of, nor were thcy parties to, thc dower proc.ccdi~tg, and are not 
affected by the orders and decrees that rnay have been rnadc therein. 
Moreover, the bond for titlc under which the dcfe~dants  claim was 
clearly void for uncertainty i r ~  the description of the land which it 
purports to embrace. I t  designates no particular land, nor does i t  
refer to data from which the 100 acres mentiorled could be located or 
ascertained. I t  is impossible to learn from the description what land 
purported to be sold. See Perry v. Scott, 109 N. C., 374, and the perti- 
nent cases there cited. 

We may add that i t  did not at  all appear that the former husband of 
the feme defendant had any equitable interest in the land that entitled 
her to dower therein, if the bond had been sufficient; nor did i t  appear 
that the plaintiff had any notice of thc bond at the time of the execution 
of the deed u n d ~ r  which he claims. So far as appears, the plaintiff's 
title was in  no way affected by the bond for title under which the defend- 
ants claim. The defendants showed no title, equitable or legal. 

- - 
No error. 
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(374) 
R. D. FLEMING v. JOHN GRAHAM. 

1. A valid conveyance of land before the allotment of a homestead is a 
waiver of the right of homestead a s  to the land thereby conveyed, and 
the vendee takes it  subject to the lien of any judgment docketed prior 
thereto; but the vendor may subsequently have a homestead allotted to 
him in other lands. 

2. A., being financially embarrassed and without having a homestead allotted, 
executed a mortgage upon his only tract of land, of less value than 
$1,000, his wife not joining in the conveyance; the mortgage was filed for 
registration during a term of the Superior Court, a t  a subsequent day of 
which a judgment was rendered against him and duly docketed: Held,  
(1) the lien of the judgment was prior to that of the mortgage; ( 2 )  the 
conveyance was void, the wife not having joined in its execution. 

ACTION to foreclose a rnortgagc, tried at Fall Term, 1891, of WAKEEN, 
Bryun, J .  

The facts are statcd in the opinion. Them was judgmcllt for dcferid- 
ant, and plaintiff' appealed. 

W. J. Morr lgomery f o r  pluir~tifl. 
B. EI. Battle ant1 8. F. Mordeca i  f o r  defenclan,t. 

CLARK, J.: I n  Mu?yho 11. Cotion, 6 9  N .  C., 289, it is said: "Section 
8, Art. X of the Collstitution, applies only to a conveyance of the home- 
stead after it is laid off." This is cited aud approved in Hughes 7). 

Hodges, 102 N. C., 236 (247), with some reservations, in which it is 
said that, though no homestead has been allotted, such conveyance can- 
not be made by the husband without the assent of tlie wife, if therc are 
judgments against him which constitute il lien upor] tlie land, and upon 
which executions might issue and make it necessary to have his horne- 

stead allotted. 

(375) I n  thc present case the defendant, at  the time of the execution 
of the mortgage, to foreclose which this action is brought, had 

no rcalty cxcept that c,mbraced in this mortgage, which is found by the 
jury to have been worth $830; thcrc was a prior mortgage upon it for 
several hundred dollars, and the defendant was financially ombarrassed 
and in  debt to divers other persons. The mortgage now held by plain- 
tiff was exccutcd by the defendant without his wife joining therein. I t  
was filed for registration in the office of the register of deeds for War- 
ren Coul~ty on 5 March, 1881, and was registered on 10 March. The 
term of Warren Supcrior Court began 3 March, 1882, and on 6 March, 
1884, a judgnle~lt in faror of another party was recovered against the 
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defel~da~rt f o ~  $362. The Code, sec. 1234, yrorides that 110 mortgage 
shall be valid against creditors of or purchasers from the mortgagor 
except from the registration. The registration of the mortgage was on 
10 March, subsequent to the rendition of the above judgment. I t  1s 
true that The Code, set. 3654, requires the register to forthwith register 
a mortgage after its delivery to him. I t  is unnecessary to consider r 
whether this provision could have the constructiw effect to date back 
the registration to the filing, for The Code, see. 433, provides that all 
judgments rendered at  any Superior Court and docketed during a term 
thereof, and within ten days thereafter, shall be deemed to have been 
rendered and docketed on the first day of the term. The judgment was 
actually rendered on 6 March, prior to thc registration of the mortgage 
on  10 March, and, by the statute, the judgment was constructively rerl- 
dered and docketed on 3 March, prior to the filing of the mortgage, if 
the registration of the mortgage shall be constructively dated back to 
the filing. So, in any aspect of the case, t h e  was a judgment lien 
having priority to plaintiff's mortgage, upon which execution "might 
issue and makc it necessary to have the homestead allotted." T h r  
mortgage, therefore, was invalid to convey the debtor's interest 
in  such homestead, without the wife having joined i n  the cork- (376) 
veyance. H u g h e s  v. l ~ o d q e s ,  supya. 

The homestead is a feature introduced into the law of recent years. 
The decisions in  different states arc conflicting. I n  our own State they 
have not been entirely harmonious. I t  would seem, however, to bp 
settled that the homestead right is not an estate, but an exemption for 
a ljmited period of the property embraced in it from sale under execu- 
tion. I f  set apart and allotted, the homesteader caullot cowey it with- 
out the joinder of his wife in the deed. I f  not allottrd, the owner of 
land preserves his jus disponer~di, and can convey i t  (subject only to the 
wife's cor~tingent right of dower) without her joining in the deed, clxcept 
in the specified cases mentioned in  Hughps v .  Hodges. If :t valid cow 
veyance of land is made by the hushand alone when the homestead h:rs 
not been allotted (in those cases when he can makc such), or by the 
husband and wife, whether it has or has not been allotted, the "excnrp- 
tion from sale," I .  e., the homestead right as to such land, is thereby 
waivcd, and the grantor can have his homestead set apart subsequently 
in  any other land. For the same reason, the grantee ill such deed takes 
the land subject to the lien of any judgment docketed prior thereto. I f  
this were not so, 2nd the exemption corltinued in force to protcct th(x 
l a rd  in the hands of the grantee, either the homesteader would be de- 
barred from at any time changing his homestead, and would be without 
the protection of one after conveying land in which it had beerr 01- 

might have been allotted, or else he could take homestead after home- 
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stead, as he might acquire land, give to them protection from execution 
during his life, and till his youngest child became of age, aud convey 
such homestead successively free from the lien of judgments against 
him, and thus obtain the benefit of several homesteads instead of thc 

one guaranteed him. I f  this were law, upon the termination of 
(377) the homestead right by the death of such debtor, and the arrival 

of his youngest child Lf age, numerous $1,000 tracts of land 
would be for sale, which he had kept till the11 exempt from his creditors. 

New trial. 

Cited:  V a n S t o ~ ? ,  v. U ~ o r n t o n ,  112 N. C., 207; 8. c., 114 N. C., 378; 
Gardner v. Batts ,  ib . ,  501, 504; Xtern 71. Lee, 115 N. C., 431, 436; 
T h o m a s  v. Pul ford ,  13 7 N.  C., 673, 679, 685 ; B e v a n  11. Ell is ,  121 N.  C., 
235; J o y n e ~ .  v. Sugg ,  132 N .  C., 588; Rodmare o. lioOir~sorr, 134 N. C., 
505; flash Co. u. Parker,  153 N.  C., 134; D a l r y r n p l ~  21. Cole, 156 N .  C., 
359; Dalrymple v. Cole, 170 N.  C., 105; KirXwood u.  I'erlen, 173 N.  C., 
462. 

NOTE.-The purport of this decision is now C. S., 729. 

A. L. FOLLETTE v. THE MUTUAL ACCIDENT ASSOCIATION. 

Where the local agent of an insurance company has actual knowledge of the 
falsity of a statement made by the insured i n  his application, and for- 
wards the application upon which the policy is issued, the knowledge of 
the agent is  the knowledge of the company, and the false statement will 
not avoid the contract. 

ACTION, tried at October Term, 1891, of DI-RHAM, before W i m t o n ,  J. 
The facts necessary to an understanding of the point decided are 

stated in the opinion. 
The defendant appealed from the judgment rendered. 

W .  W.  Fuller and J .  Parker for plaintiff. 
J .  S. Manning  for defendant. 

AVERP, 5.: Though, in some of its features, there are slight differ- 
ences between the case presented by this appeal and that considered 
when a new trial was awarded to the plaintiff at  September Term, 1890 
(107 N. C., 240), the main question involved is the same. Under the 
guise of a second appeal, the defendant company insists that this Court 
shall review and overrule its former decision, as if i t  were a rehearing. 
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There is no branch of the law as to which, in all of its ramifi- 
cations, there is so much conflict in the rulings of the various (378) 
courts of appeal, and so great a diversity of opinion amongst 
respectable text-writers, as that governing thc rights and liabilities of 
insurers. 

When the universal custom was that the underwriter sat in his city 
office and issued policies of insurance, relying solely upon the representa- 
tions of the applicant for information, whether as to his own physical 
state or as to the value, condition, and surroundings of his buildings, 
the insurer would have dealt at a great disadvantage with the unreliable 
class of his customers if a contract procured by false representations had 
not been declared fraudulent and void, or if the disregard of stipula- 
tions intended to insure the observance of ordinary care in the habits of 
a person, or the use of a building, had not been held sufficient to defeat 
a recorery upon the death of the person or the destruction of the prop- 
erty insured. But when, in the new order of things, the active compe- 
tition between companies brought to every man's door a soliciting agent, 
furnished with instruction and advised as to his duty by the best trained 
business men and ablest lawyers in  the country, the shrewdest and most 
unscrupulous of applicants could hope to get no advantage, and the 
untrained or uneducatcd among the number labored under a decided 
disadrantage in answering questions, not always comprehended in all of 
their bearings, and in  receiving subsequently from its chief office, in  a 
distant city, the contract of the company, limiting its own liability and 
imposing new duties upon the insured by means of conditions never 
heard of before the issuing of the policy, and often never read, or im- 
perfectly understood afterwards. T/bi eadew~ ratio, i h i  i d e m  jus. When 
custonl reverses the position of the parties, it would be strange if the 
laws should undergo no modification. 

The local agent of the defcndnnt comparly testifies that, with a 
knowledge of the deafness of the plaintiff, he filled out his application 
for an accident policy, signed his own name on the back of it, and for- 
warded it to the principal office in New York. The policy came 
in  due course of time and was deli~rered to the plaintiff, who paid (379) 
all of the premiums asscsscd against him until he was so seriously 
wounded in  his arm by the accidental discharge of a gun, in  the hands 
of a friend, as to makc amputation necessary. The company took a 
receipt by way of compromise, which, under the findings of the jury, 
is not evidence of payment, and, as there was no exception to the d i n g s  
or charge involving the question of payment or satisfaction, we are 
brought to the consideration of the leading point. 
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I n  the application for membership is the followilig paragraph: 
"I have never had, nor am I subject to, fits, disorders of the brain, 
. . or any bodily or mental infirmity, (lxcept had an attack of rheu- 

matism six years ago." 
Thc defendant now contends that the rcprcscntation by tlrr plaintiff 

that he was free from bodily infirmity was false and fraudulent, a ~ d  
constituted a material inducement to the defendant to issue the policy. 
Ordinarily, the defendant could avoid the pmformance of the contract 
by showing the falsity of a material statement ill the application. But 
the plaintiff, where rcprvsentations contained in the application are 
admitted to be untrue, may rebut the presumption of fraudulent intent 
arising from such admission by showing that the local agent of the 
company, with full knowledge of the falsity of thc statement, entcred 
the answers of the insured and forwarded the application, approved by 
his own endorsement. We carmot pivc the sanction of this Court to - 
the doctrine that a local agent may scream into thc ear of a deaf person 
solicitations to apply for an accident policy, write for him an answer, 
whi.ch he knows at the time to be untrue, to a question in the applica- 
tion, procure the policy, receive the premiums as they fall cl~lc, and 
when the insured bccomes prostrate from a wound, stand aside at the 

bidding of the principal and allow it, with the premiums in its 
(380) coffers, to avoid the contract on account of a statemeut k~~omri 

by the agent to be false when he prepared i t  for the applicant's 
signature. ~ l l e  reason which induced the courts to guard the under- 
writer against misrepresentations as to facts within the pccuhar or 
exclusive knowledge of applicants no longer exists when the agent of the 
insurer, on the ground, has as full knowledge of the truth or falsity of 
an application prepared by him as has the insured. Cpssante rutlonc, 
c~ssa t  et ipsa Z P X .  Where the local agcnt of a company has actual 
knowledge of the falsity of an answer to a questiori in the application 
which he writes for the insured, the knowledge of the agmt will be 
imputed to the company, and it will not be allowed to avoid the contract 
on the ground of falsc warranty. 1 A. & E. 333; 1 May on Ins., secs. 
140-143 ; 2 ihid. ,  secs. 497-501 ; Uupree v. Ins. Co., 92 N.  C., 417 ; ihc l . ,  
93 N. C., 240; Hornthal 11. Tns. Co., 88 N.  C., 73; Fishheck o. Ins. Po., 
54 Cal., 422; l3ggleston v. Ins. Co., 65 Iowa, 308; Tns. Co. v. Fish,  71 
Ill., 620; Mullen v. Ins. Co., 58 Vt.,. 113; Xhufler a. Ins. Co., 53 Wis., 
361 ; Ins. Co. v. B t C r ~ n ,  8 Lea (Tenn.), 513. 

I t  is not matcrial whether we say that the conduct of the local agcnt 
amounts to a waiver or works an estoppel on the insurer, as the authori- 
ties are in  conflict upon the point. 1 May, supru, sec. 143; 2 ibid. ,  ser. 
498. Certain it is that in such cases the knowledge of the agent is irn- 
puted to the principal, and "to deliver a policy with a full knowlccigc of 
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Bnr~mc Co. v. Fr.om~;~s 

facts upon which its validity may he disputed, and then irlsist upou 
those facts as a grouild of avoidance, is to attempt a fraud." 2 May, 
supra,  sec. 497. The agent necessarily discovered, while negotiati~ig 
with the plaintiff, that the latter was deaf; and it would be as unreasoll- 
able to presume that both the agent and the applicant intended to affirm 
that to be true which they knew to be false as that such a ptltmt defect 
as the loss of an eye in a horse did not exist. L ~ s l i e  o. 11,s. C'o., 5 
T. & C. (N. Y.), 193; In,s. Go. u. M a l ~ o n e ,  21 Wallace, 152; 
B r o w n  0. G r a y ,  51 N.  C., 103; Fields I ) .  Rouse,  48 N.  C., 72. (381) 

We do not propose to go behind the verdict and the instruc- 
tion upon which it was founded, and avoid the reaffirmation of the 
principles announced on the former hearing of this case by detcwnining 
what is a bodily infirmity, since conceding deafness to come ur&r such 
designation, we think that there was no error in the rulings of the court 
below. As already ir~timated, i t  is immaterial whether we declare that 
the agent by his conduct waived objection to the inaccurate statenhwt, 
or that by writing it down, or having full knowledge of the real truth 
of the matter, his conduct operated to estop the compaily, since, in view 
of what occurred when the application was made out and before, the 
avoidance of liability under the contract, because of the infirmity 
known by the agent to exist, would be fraudulent and unjust. There is 
no error. 

Affirmcd. 

Ci ted:  Rergeron v. I n s .  Go., 111 N.  C., 47; Fagg v. Loan Assn., 113 
N. C., 368; Xydnor v.  B o y d ,  119 N.  C., 489; H o r t o n  P .  I n s .  Go., 122 
N.  C., 504; Spr ink le  v. I n d e m n i t y  Co., 124 N. C., 409; Fishblate o. 
Fide l i t y  Co., 140 N.  C., 595; Robinson I-. Krolhrrhood, 170 N .  C., 548; 
Collins v. Casual ly  Co., 172 N.  C., 548. 

THE CATAWBA TOLLBRIDGE COMPANY v. CYRUS 
FLOWERS r r  - 4 ~ .  

1. No one, in the absence of special authority from the Legislature or the 
board of county commissioners, has the right to erect and maintain 
a bridge or ferry within such a distance of a duly authorized tollbridge 
a s  will divert from the latter the custom which, in the ordinary course of 
travel, would pass over it, whether that distance be greater or less than 
five miles. 

2. The distance of five miles prescribed in the statute (The Code, see. 2099) in 
reference to  ferries is  five miles in  a direct straight line from the ferry 
first established. 

267  
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BRIDGE Co. v. FLOWERS. 

(382) AC'TION for damages, tried at  spring Term, 1802, of CATAWEA, 
Bynum, J .  

The plaintiff is illcorporated by chapter 130, Laws 1848-9, amended 
by statute ratified 22 December, 1873, and is authorized to construct a 
tollbridge over the Catawba River as prescribed, to demand and receire 
not exceeding certain tolls specified from persons crossing the sarrle O I L  

foot, on horseback, in vehicles, in  wagons, carriages, etc., taken across 
the same. The charter of the company does not forbid the erection and 
use of like or other tollbridges or public 'ferries over the said river, as 
allowed by the gcneral statute on the subject of roads and ferries. 7 ' 1 ~  
plaintiff is also authorized to construct a public highway to, across, and 
from its bridge. I t  constructed and used its bridge as allowed by its 
charter, and contends that it has tllc right to carry persons, etc., across 
the said river by its bridge, to the exclusion of every othcr person tb do 
the like by bridge or ferry for the distance of five miles above and below 
its bridge. 

The plaintiff alleges that the defendants without authority, anti 
unlawfully, have established and use a ferry across the said river within 
five miles of its bridge, whereby they have diverted and drawn from the 
latter a large part of its patronage, to its great damage, etc., and it  
demands judgment for the same. The defendants allege that their ferry 
has been in  operation for more than sixty years, and for forty years 
before the plaintiff's bridge was built, and their right to have and maill- 
tain the same is paramount to that of the plaintiff. They also plead 
the statutes of limitation. 

The court submitted to the jury the followir~g issues, to which they 
responded as follows : 

1. I s  the plaintiff the owner of the bridge, as alleged in thc complaint 8 
Ans. : Yes. 

2. As such owner, is plaintiff entitled to the exclusive privilege or 
fra~lchise of carrying persons, horses, wagons, cattle, buggies, car- 

(383) riages, and the like, across the Catawba River within five miles 
of said bridge, as alleged? Ans.: KO. 

3. Have the defenclants ur~lawfully established a ferry over the said 
Catawba River within five miles of said bridge, aqd do they carry per- 
qorls, horses, wagons, cattle, buggies, carriages, and the like, across the 
said river for toll? Ans. : No. 

4. Has the action of defendants in establishing and operating said 
ferry damaged the plaintiff; if so, in what sum? A'ns. : Nothing. 

5. Hare  the defendants, and those under whom they claim, operated 
said ferry for twenty years next bcfore the bringing of this action? 
A211s. : No. 
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Among othe~. things, the court instructed the jury as follows: 
Upon the secoild issue he instructed thern that while the charter 

authorized the plaintiff to ronstruct and opcrate said bridge, it did not 
give then1 the exclusive privilege of transporting persons, etc., across 
the rir-er by means of said bridge within five miles of said bridge, and 
that they would answer i t  '(No." 

Upon the third issue, he instructed thern that if Paine, Fishcr, Flow- 
ers & Lyerly had operated a ferry there for more than twenty years con- 
tinuously, for the purpose of carrying persons, horses, vehicles, etc., 
oTVer said river, receiving pay therefor, the law presumed the grant of 
a franchise; and if that was the ferry that Icard was operating, thcn 
the ferry would not be uiilawfully established. I f  therc had been a 
break in said time of twenty ycars, for as long a time as two ycars, 
that the time would have to be computed from the break, and that 
unless the defendant showed by a preponderance of the testimony that 
i t  had been operated continuously for twenty years before the bringing 
of this suit, he had failcd to show the franchise, and i t  would be 
ui~lawfully established. That if he had failed to show thc franchise by 
the twenty years use, then the order of the commissioners of 
Caldmell County did not authorize the establishment of the (384) 
ferry, but it required the same order from the commissioners 
from Catawba County, and the defendant, not having shown that hc 
had failed in this branch of his defense, the establishment of the ferry 
would be unlawful. 

ITpon the second question involved in the issue, the court instructed 
the jury that the distance of the ferry from the bridge was to be ascer- 
tained by thern by following the course of the stream, not an air-line, 
and not the distarm by the road on either side of the stream, and if it 
was within five miles by the course of the stream, on this they would 
say "Yes"; if more than five miles, they would say "No." 

The plaintiff assigned error as to these instructions. The court gave 
judgment for the defendants, and the plaintiff appealed. 

M. L. ~WcCor l c l e  f o r  plaintiff. 
S o  counsel  con t ra .  

MLREI~TON, C. J.: The power to provide for and rrgulate the estab- 
lishment and use of highways, public bridges and ferries is vcstcd in the 
Legislature. The latter, in the exercise of that power, has enacted 
the general statute (The Code, ch. 50) in respect to "roads, ferries, and 
bridges," and many othcr particblar statutcs, public and private, in 
some instances incorporating tollbridge, turnpike, ferry, and other like 
conlpaiiies with a view to the greater advantage of the public. The 
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plaintiff is such a company, and had the right by \.irtuc of its f ra~~chise  
to construct, use, and derive advantage from its bridge, as allowcd hy it? 
charter and principles of law applicable. I n  consideration of such 
rights and privileges granted hy the Legislature, it was bound to make 
its bridge such as the nature of the stream owr  which it was co~~strncated 

required; to make it substantial, safe, and conwniet~t, >and to 
(385) keep it always in reasonable repair for the use of the public. I F  

it failed in these rcspects in a substantial degree, it was indict- 
able, and amenable, c i ~ i l l y  to any person who suffered injury and 
damage caused by such default. I n  corlsideration of these public ad- 
vantages, the plaintiff had the exclusive right as against privatc intli 
viduals to carry persons, their carriages, wagons, live stock, and the like, 
going, passing and repassing ordinarily by that way, owr its bridge. 
The defendauts or other private persons had no right officiously to erwi 
another private bridge or ferry across the river r~amcd, and thereby take 
from and divert the patronage that would in the ordinary course of 
travel, and passing to and fro, go that way, from the plaintiff's bridge; 
and this is  so whether they took compensation or not for the usc of tlirir 

' 

bridge or ferry. The plaintiff', in  consideratiori of the erection of its 
bridge, its duties and obligation to the public, by its charter is elltitled 
to the benefit of such patronage. Nor is this unjust or ~n~easonah le .  
The private person ma$ have an indifferent bridge or ferry; he may keep 
i t  for a month or two or a year, and abandon it, or allow it to become 
ruinous and dangerous; the plaintiff is bound by its obligation to the 
public to keep its bridge continuously safe arrd in  good repair; it owes 
the public important duties and fails to perform tlreni at its pcril. 
Hencc, if a private person shall so interfere with the plaintiff's rights, 
to its injury, it at once has a cause of actiou against him, and it may 
sue and recover such damage as it has sustained. Lutcq 1). Beclrd, 7 
N. C., 57; Piplcin v. W y n n s ,  13 N. C., 402; S m i t h  11. Hat&ns, 38 5. C., 
613; T u y l o ~  7). R. R., 49 N. C., 277; Currow c. Bridge  Co., 61 3. C., 
118; Burr ing ton  o. F ~ r r y  Go., 69 N.  C., 165; Broccdnux v. Hnk~r* ,  94 
N. C., 675. 

The plaintiff's charter docs not in terms grant it exclusive privileges, 
nor such exclusive privileges as are above pointed out for any &n-ticular 

specified distance above or below its bridge on the river; nor has 
(386) i t  exclusive privileges that at  all excludc the exercise of the power 

of the 1,egislaturc or the county commissior~ers in respect to the 
establishment of roads, ferries, and bridges. The Legislature itlight 
by proper enactment authorize the co~~struction of a bridge or ferry near 
to the plaintiff's bridge, and so might the county commissioners, in the 
excmise of authority conferred upon then1 by the general statute (The 
Code, ch. 50). I t  may bs that the county commissioners ought not, in 
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fairness and in  good faith, to exercise such power; still it exists, and the 
plaintiff has notice of the same. S m i t h  v .  Hark ins ,  s~cpra, and B a r -  
r ing ion  T. F e r r y  Go., supra; Bridge Co. I ) .  ('ommissioners, 81 N. C., 
491. Such power ought not to be exercised except for substantial 
considerations. 

The iiistruction of the court to the jury complained of in respect to 
the second issue is erroneous. The court should have told the jury that 
the plaintiff's rights were exclusive as against the defendants, unless it 
should appear that their ferry was in some way established or author- 
ized by law. I t  appears that it was not authorized by statute or the 
order of the proper county commissioners, and the jury found by their 
rerdict that the defendants had not operated it for twenty years. They 
had no lawful ferry, and hence have no right by their private ferry to 
intcrfere with and divert the plaintiff's customers from its bridge to its 
injury. 

I n  the abscnce of any public bridge or ferry other than the plaintiff's 
bridge, its exclusive right to patronage as against tlle defendants was 
not necessarily confined to five miles above and below its bridge on the 
rirer ; it mas entitled to have the custom that in the ordinary course of 
trarel  and transportation would go over its bridgt. The defendants 
would be liable to the extent tbey diverted the same, whether within 
or without five miles. 

I t  seems that the plaintiff and the court supposed its exclusive (387) 
right as to distance was governed by the statutory regulation. 
Thc Code, sec. 2049. I f  this werc so, we are of the opinion that the 
words "within five miles of any ferry on. the same river or water, 
which theretofore may havc been appointed," imply five miles in 
a direct straight line from the ferry first appointtd. The purpose is 
'to locate ferries at  least five miles apart. Streams in many cases are 
tortuous, very crooked, and the distance of five miles frorn one ferry 
by the course of the river might turu out to be a mile or two miles from 
i t  by a direct line. The language employed and the natare of the mat- 
ter leave 110 doubt in our minds that our interpretation of the provision 
is a correct one. 

There is error, and the plaintiff is entitled to a new trial. 
Error. 

C'ited: In re Xpease Perry ,  138 N. C., 223. 



I N  TIIF: SUPREME COURT. [l 10 

DOE EX DEM. JOHN R. T A Y L O R  v.' JOSEPH H. GOOCH. 

Pleading-Practice-Judgment, IrreguEar, W h e n  uad  B y  Whom 
Vacated-Parties-N egligence. 

1. While a plaintiff cannot recover upon a title accruing after the corn- 
mencement of an action to recover land, a defendant wiII be permitted by 
a n  amendment to his answer in  the nature of a plea since last contin- 
uance to plead defects in  the plaintiff's title, or matter validating his 
own, which accrued since the action began. 

2. A judgment against a party then dead is irregular and may be set aside, 
within any reasonable time, upon the motion of a person who has 
acquired the interest of such deceased party since the action commenced, 
although such person was not a party to the suit. 

3. In  1871 a judgment in  ejectment was rendered against a defendant then 
dead; writ of possession issued in 1882, whereupon a party, who had 
acquired the interest of the deceased defendant, brought a n  action to set 
it  aside, which was decided adversely to him upon the ground that his 
remedy was by motion in the cause; a t  the next term (in 1888) he made 
the motion: Held, that he had not been guilty of laches, and the motion 
was in apt time. 

(388) EJECTMENT, tried at Spriltg 'I'erm, 1891, of WARHEX, 
Coanor,  J .  

The original declaration was filed in 1852 in  the Superior Court of 
GRANVILLE, and, issue being joined, was removed to W ~ n m s ,  where 
several ineffectual trials were had. I n  187s there was a verdict and 
judgment for plaintiff, but it was subwquerrtly ascertained that the 
defendant at  that time was dead. 

The plaintiff sued out a writ of possession in 1886, and inmlediately 
the heirs at  law and the others claiming under the defendant brought 
an action to restrain the execution of the writ and to set aside the judg- 
ment. This action was decided against the plaintiff therein (Kr~ott 71. 
T a y l o r ,  99 N.  C., 511) ; whertupon, at the next term of thc Superior 
Court, they made a motion in the original cause to racatc the jutlgmei~t 
~ n d e r e d  in 1878, which was granted. The heirs at law of the defend- 
ant Gooch were then made parties, who adopted the plea of their 
ancestor, and with the leave of the court put in an answer, i11 the uature 
of a plea since last continuance, wherein they allegcd that ill 1802 orre 
John Walker, being then seized of the lands in controversy, clulg con- 
tracted in  writing to convey it, upon thc payment of purchase money 
therein stipulated, to William Pannill, who immediatcly eutered into 
possession, and paid the purchase money when i t  became due; that 
John Walker having died without exccuting a conveyance, Pannill 
instituted a proceeding in  the Circuit Court for the Hillsboro Circnit, 
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said court having jurisdiction in the premises, against the administra- 
tor and heirs at law of the said John Walker, all of mid heirs being 
infants, for the specific performance of said contract; that upon the 
hearing of said proceeding, a decree was rendercd by said court de- 
claring that the purchase money due under said corltract had been paid 
by said Pannill, and that the infants defendant heirs at law of the said 
John Walker make title to the said William Paunill for said l a ~ d  when 
they should arrive at  the age of twenty-one years; that during 
1806 one John Washington having obtained a judgment, said (389) 
William Pannill caused execution to issue thereon, and that pur- 
suant thereto the interest of, the said William Pannill in said land was 
sold by the sheriff of Granville County and purchased by the said John 
Washington, who.took the sheriff's deed therefor; the said John Wash- 
ington died during 1826, devising by his last will and testament his 
interest in the said land to Delphine Washington, who conveyed the 
same by deed during 1848 to Joseph H. Gooch, the origillal defendant 
in this action, and the immediate ancestor of the present defendants. 

I t  is admitted that the said John Washington went into the posscs- 
sion of the locus in quo immediately after the alleged sale by the said 
sheriff of Granville County and alleged purchase by him in 1826, and 
that his widow and devisee took possession upoil the death of her hus- 
band and so remained until she conveyed to defendant Gooch in  1848, 
who remained in such possession until the service of the declaration in 
this action. 

The defendants, for the purpose of sustaining their plea since the last 
continuance, showed, in  evidence, against plaintiff's ohjec~tion- 

1. The transcript of the record of the court of equity, as set up in 
their answer. 

2. Deed from Stephen S. Parrott, administrator tle bonis  non of 
John Walker, to William Pannill, Jr., Nancy Pannill, and Elizabeth 
Otey, heirs at law of William Pannill, deceased, bearing date 21 April, 
1857; and mesne  conveyance from them to defendants. 

The court instructed the jury that the plaintiff was not elltitled to 
recover. To this instruction the plaintiff excepted. 

The verdict was returned for the defendants, aud judgnlent was (390) 
rendered thereon by the court; from which plaintiff' appealed. 

J.  B. 23atclzelor for plaintiff. 
J .  W .  H a y s  for defendants.  

CI,ARK, J .  : The purchase money having been paid in full by Wil- 
liam Pannill, the heirs at  law of the vendor were naked trustees of 
the legal title for, his benefit. I n  a court of competent jurisdictioi~, in 
a proceeding to which the heirs at law of the vendor and the vendee 

2 7 3  



I N  THE SUPREME COIJRT. [ l l O  
I 

were parties, it was adjudged in  1803 that the former cxccute title to 
the said vendee. With that decree in force and unimpeached, it is clear 
that the heirs at law cannot take advantage of their own wrong in not 
having executed the decree to recover from the beneficial owner the land 
for which it is adjudged that he had already paid in full, and which 
their ancestor had covei~arlted to convey to him whenever such pay- 
ment had been madc. 

By virtue of ch. 478, Laws 1797, Rev. Code, ch. 46, scc. 37 (and sub- 
stantially reenacted in The Code, see. 1492), the administrator d p  bonis 
non of the vendor subsequently i l l  1855 registered the bond to make title 
in  the proper county, and conveyed the legal title to Pannill's heirs at 
law, who, in turn, in 1857 conveyed to ~ o o c h ,  then the defendant in this 
action. This, by virtue of the statute, passed, as against the plaintiff, 
the nalred legal title, which alone she could claim as an heir at law of the 
vendor. This was set up as a plea since last continuance, and was 
properly allowed by the court, since it eould not have been pleaded 
when the answer was filed, and the defendant was entitled to the benefit 
of it. I n  ,Johnson v. Swain, 44 N. C., 345, such plca was allowed 
where plaintiff acquired possession after suit brought, and of course is al- 

lowable here, where the title passed out of the plaintiff by virtue 
(391) of the statute. I t  is immaterial to consider whether it. was strictly 

an amendment to the answer or a plea since last continuance. A 
plaintiff cannot recover on a title accrued since action begun. I f  he 
sues too soorr, hc can take a nonsuit and begin over again. Not so with 
the defendaut. I f  the court cannot permit him to set up a defect in 
plaintiff's title, or a matter validating his own, which accrues since 
action brought, the defendant would be without remedy, sime the judg- 
ment obtained against him for want of such plca would be an estoppel. 
The statute then in force gave the court thc fullest power to permit this 
amendme~lt to the answer. Tt provides that the court may "amend 
any process, pleadiig or proceeding, either in form or substar~cc." 
R. C., ch. 3, sec. 1. 

I t  is immaterial to consider what interest passed to Washiugton 
undcr the execution sale against Parll~ill in  1806, subsequent to the 
decree of 1802, but prior to the act of 1812, authorizing the sale of 
trust estates-which point was somewhat considcrcd when this case was 
here the second time ( in  1857), 49 N. C., 436-because after that time 
the above conveyances placed the legal title and the right of Pannil17s 
heirs also in Gooch, who held already whatever rights, if any, had passed 
under the execution sale. 

The judgment taken against Gooch in 1878, after his death, was 
irregular and voidable, and was properly set aside bx a motion in the 

I 

cause. I t  is objected that the motion could not be made by the mover, 
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who was not a party to the original action, but who had acquired his 
interest in  the subject-matter of the suit under Gooch since action begun. 
But  it has been held in a proceeding between these same parties, linott 
v.  Taylor, 99 N. C., 511, that he can make such motion. I t  would be 
very strange if he could not, since it is held in  that case that he could 
not set up his rights and enjoin the execution of plaintiff's writ of pos- 
session in an independent action. 

,4n irregular judgment can be set aside upon motion within (392) 
any reasonable time. Harrell 23. Peebles, .79 K. C., 26; Austin 
v. Rodman, 8 N.  C., 71; Wade v. Odeneal, 14 K. C., 423; Bender 2'. 

Askew, ib., 149; Keaton v. Banks, 32 N .  C., 381; Blue v. Blue, 79 
S. C., 69. 

The judgment was taken against Gooch in September, 1878, after 
his death. A writ of possession was sued out thereon in  1882, and 
immediately the present mover in this cause instituted proceedings to 
llestrain the plaintiff. At Spring Term, 1888, of this Court, i t  was 
decided that the mover had mistaken his remedy, which should be by 
a motion in the cause. Knott 7;. 2'aylor, supra. At the first term there- 
after of the court below, in September, 1888, this motion in the cause 
to set aside the judgment was made. I t  was in apt time. There has 
been no acquiescence or sIeeping on his rights by the party aggrieved. 
I t  is not shown that he had any knowledge of the judgment till plaintiff 
sued out his writ of possession in 1882, and it is not probable that he 
had. 

This is the fifth time this matter, which has been in litigation more 
than forty years, has been in this Court. The defendants, and those 
under whom they claim, have been in  continuous and unbroken pos- 
session of the premises for ninety years. Eighty-nine years ago a decree 
was made in a cause pending between the parties under whom the plain- 
tiff and defendants, respectively, claim, adjudging that those whose title 
and possession the defendants hold had paid in  full for the premises, 
and adjudging that the plaintiff's ancestor execute title to the same. 

This action, having begun long before the adoption of the present 
reformed procedure, our old friends, John Doe and Richard Roe, 
figure as parties to the action. I t  is probably their last appearance 
upon the legal stage in this State. Originally introduced as a 
means of evading the excessi~e technicalities of the old real (393) 
action, the disappearance of the 'fiction marks a still more notable 
advance in the progress and simplification of the methods of legal 
procedure. 

No error. 

Cited: Bc~tts v. Pridgefi, 147 N. C., 135; Jordan ?j. Simmons, 175 
N. C., 539. 

20-110 275  
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FRANCES E. WILLIAlMS IW aL. v. JOEIN R. WHITAKER ET AI.. 

1. The allotment of a homestead does not confer or divest any title, and is 
not strictly but a quasi proceeding in rem;  and only those persons having 
actual or constructive notice are bound thereby. 

2. The allotment of a homestead to one having no right thereto is void, and 
may be attacked collaterally. 

3. The allotment of a homestead to a widow upon the lands of her deceased 
husband-there being children of the marriage-is without jurisdiction, 
and is void; and the heirs are not estopped thereby. 

SPECIAL PROCEEDING for partition, tricd upon issues joined before 
the clerk at  May Term, 1891, of HALIFAX, Connor,  J .  

There was judgment for plaintiffs, from which defendants appealed. 
The facts are stated in  the opinion. 

h 

J .  M. iWullen for. p l a i n i i f s .  
R. 0. B u r t o n  for defendants .  

SHEPHEBI), J.: The plaintiffs claim as purchasers from tx-o of the 
heirs at  law of Jesse Heptinstall, and the title of the defendants is 
derived from another of the said heirs and the widow of the said Jesse. 

The plaintiffs, thercfore, are the ownrrs as tenants i n  common of 
(394) an undivided two-thirds interest in the land mentioned in the 

petition, and they are entitled to a decree directing that the 
same be sold for partition, uiiless the right of partition is to be post- 
poned until the expiration of the homestead (which includes tllc mhole 
tract) by the death of Ophelia, the widow. Plaintiffs contend that the 
allotment of the homestead is void as to them; and inasmuch as such 
allotment does not constitute color of title ( K e e n e r  v. Coodson, SD N. C., 
273), and the possession, even if conceded to be adverse, has been con- 
tinued for a period shorter than twenty years, i t  must follow that the 
only question presented for our consideration is whether the allotment 
is void as to the plaintiffs, and for that reason subject to collateral 
attack. There being children, it is conceded that the widon was not 
entitled to a homestead ( W h a r t o n  71. Leggel t ,  80 N.  C., 169 ; Gregol-y 
v. Ellis, 86 N. C., 579) ; but it is insisted that thc proceeding urtder 
which the allotment was made is a proceeding in r e m  and, therefore, 
conclusive against all persons and cannot be impeached. Such is the 
effect of a proceeding of that character in its strictest sense, but it is 
1-ery clear that the a l lotme~~t  of a homestead is not such a proceeding, 

276  
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as it does not condemn or operate upon the title of property, but simply 
sets apart a portion of it as exempt from execution for a limited period. 
"The object and purpose of a proceeding purely i l ~  rem is to ascertain 
the rights of every possible claimant; and it is instituted on an  allega- 
tion that the title of thc former owner, whoever he may be, has become 
c7ivested; and notice of the proceeding is giver1 to the whole world to 
appear and make claim to it." Woodruflvj. Taylor, 20 Vt., 65; Duchess 
o/ Kingston's case, 2 Smith's L. C., 694; Waple7s Proc. I n  Rem., ch. 1. 

The decree in such a proceeding is binding upon the whole world, and 
it cannot be seriously contended that the mere allotment of a homestead 
to one who has no title can estop the true owner, who has had no 
notice, from asserting his rights of property. Again, construc- (395) 
tive notice, as we have seen, must be given to the whole world, and 
under proceedings for the allotment of a homestead the creditors are 
the only persons who are required to be notified by the "advertisement" 
l'rovided in The Code, sec. 515. 

These considerations are sufficient to show that the proceeding is not 
strictly, but at the most, only quasi in rem; in which case i t  is well 
scttled that, so far  as the rights of specific property are concerned, no 
OIIC but parties having actual or constructive notice are bound. Waples 
Proc. I n  Rem., ch. 56 ; Duchess of Ki?cgston's caw, notes, supra; Ilorn,- 
/ha1 ,u. Burwell, 109 N.  C.,  10. 

The children were not parties, nor was there ally actual or construc- 
tive riotice given, or required to be giaerl, to them, since their mere 
c,xistence precluded the widow from having a homestead in  the said 
land. The only persons who could be affected were the creditors, and 
tl~esc only as to the manncxr and extent of the allotment, the duty and 
authority of the appraisers extending no further than to make the same. 
i l iken  v. Gardner, 107 N.  C., 236. As we bave said, the simple allot- 
ment of the homestead does not confer or divest any title, and we think 
it quite clear that if the widow were suing the children or their 
grantees under this allotment, she could not recover. 

Conceding however, that the allotment proceeding was a proceeding 
in rem in  its strictest sense. i t  would ne~-crtheless be entirelv void unless 

" r 
the justice of the peace had jurisdiction to act in the premises. Juris- 
diction is, of course, as esserjtial in this as in all other cases (Waples, 
supra),  and if it is to be determined by the right to have a homestead set ,. 
apart as against the children, it must follow that the justice of the 
peace had no authority, and the allotment was void. That such is the 
principle by which jurisdiction is to be determined in  this particular 
proceeding is apparent from Gheen 11. Summey, 80 N.  C., 187. In 
that case a homestead had beerr allotted to a judgment debtor 
in 1870, against a debt contracted prior to 1868, and, on the (396) 
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appeal of the judgrnent creditor to the township board of triistces, th(, 
homestead was again allotted to the judgment debtor; it was held that 
the judgrnent creditor was not thereby estopped from proceeding to col- 
lect his debt by a lcvy and sale of the homestead. The principle of thc 
decision is that the Supreme Court of the United States having decided 
(Echoards 11. K e a m y ,  96 U. S., 595) that our constitutional provision 
relating to the homestead was in violation of the Fcderal Constitution 
as to preexisting debts, the machinery for settiug apart the homestead as 
to such debts was void, and therefore the appraisers had no jurisdiction, 
and their acts were also "absolutely poid." The Court said that "They 
had no more authority to decide the matter than any other body of citi- 
zens who might choose to exercisc the power. I n  order to be conclusive, 

I the judgment relied on as res adjudicata must have been onc of a legally 

1 constituted coprt . . . of competent jurisdiction. Then, neither 
the appraisers nor tllc township trustees having authority to lay off 
and allot to the defendant his homestead against the debt of the plain- 
tiffs, there is no estoppel of record against them, nor is there any estoppel 
in, pais." I t  will be observed that the authority of the apprais~rs  is 
made to depei~d entirely upon the right of homestead as against the 
pre6xisting i~idcbtediless mentioned. I f  this is the truc principle, its 
application to the present case is very plain. The widow had 110 right 
under our Cormtitution to a homestead in  this intance, and accordirrgly 
the machinery provided by the Legislature for setting i t  apart was 
either inapplicable or void as to her. See, also, Grant v. Edwards, 86 
N. C., 513. 

I t  is insistcd upon the authority of ilreuille v. Pope, 95 N .  C., 346, 
that upon thc face of the record it must be taken that the justice of the 
peace had jurisdiction. I n  that case a ferne covorl was sued before 

a justice of the peace, and failing to plead her coverture, a judg- 
(397) ment was rcridercd against her. This Court refused to declare 

the judgment void for want of jurisdiction, on the ground that 
n marricd woman could under some circumstances become liable for a 
contract or tort which was cognizable by a justice of the peace, and that 
until the judgmcnt was set aside for irregularity i t  would conclusively 
assume that "The cause of action was such'a one as warranted the judg- 
ment." We do not see how this decision applies to the case before us, 
as we have seen that under no circumstances has a justice of the peace 
:iuthority to set apart a homestead, where the homestead right does not 
exist. I n  Gheen v. Summey, supra, the creditor who actually appeared 
as a party, and against whom a final judgment was rendered, was held 
,lot to be estopped, and this because thc appraisers were acting without 
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authority; a fortiori should this be so as to the children, who were 
neither actual nor constructive parties to the proceeding under con- 
sideration. 

We are of the opinon that the ruling of his Honor was correct, and 
that the judgment should be affirmed. 

Sffirmed. 

Ci ted:  Formeyduval  v. Rockwell,  117 N .  C., 325. 

J. E. BLACK v. W. H. BLACK. 
(398) 

Deceit-Issues-Exception-Charge-Prayer f o r  Instruction. 

1. Issues substantially presenting the questions of fact in controversy, though 
unnecessarily multiplied, are not the proper subject of exception. 

2. The test is, Did the issues presented afford the parties opportunity to 
introduce all pertinent evidence and apply it fairly? 

3. A charge reasonably responsive to prayers for instruction is all that can 
be required, if it states the law correctly. 

4.  In action for deceit in the sale of a mule, a charge that to maintain his 
action the plaintiff must establish that the mule was unsound, that 
defendant falsely and fraudulently asserted it to be sound, that these 
false representations induced the trade, and that if the plaintiff was not 
in fact misled, but acted on his own judgment, the jury should find that 
he was not induced to part with his property, was fairly explanatory of 
the action. 

APPEAL at August Term, 1891, of MECKLENBURG, from Hoke ,  J. 
The action was brought to recover damages, which plaintiff alleges 

he sustained by reason of the deceit of the defendant in respect to a 
mule which the plaintiff took from him in exchange for a horse. The 
pleadings raised issues of fact. The verdict of the jury was favorable 
to the plaintiff, and the court gave judgment in his favor. The de- 
fendant, having assigned error, appealed. 

Clarkson & Duls  ( b y  brief)  for plaintiff. 
a Burwell  & W a l k e r  ( b y  br ie f )  for defendant. 

MEBRIMON, C. J. : The issues tendered by the defendant were appro- 
priate, but the substance of them was sufficiently embodied in those sub- 
mitted to the jury. The latter, .though unnecessarily multiplied, served 
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to ascertain and scttlc the material facts in  control-ersy; they were 
simple, did not ltecessarily confuse the jury, nor can we see that 

(399) the defendant suffered prejudice from them. The issues raised 
by the pleadings arcre, in  substance, submitted, though not in 

the most direct form. They afforded the parties, respectively, oppor- 
tunity to introduce all pertinent evidence and apply i t  fairly and intelli- 
gently. This is sufficient, unless the complaining party shows that he 
suffered prejudice from the number and character of the issues. The 
first exception is, therefore, unfounded. 

The defendant requested the court to give the jury twelve special i r l -  

structions. I t  gave several of them, propchrly declined to give others, and 
gave so much of the remaining ones as he was entitled to have  giver^. 
He  complains particularly that the court declined to tell the jury ir~ 
tcrnls that "If plaintiff was told the mule was lame, and took him at his 
own risk, the defendant was relieved from disclosing any defects, if 
they existed, and is not guilty of a false and fraudulent reprcsentation, 
or a fraudulent co~icealment in not making thc particular defect kltowii 
to plaintiff." 

I f  i t  be granted that he was entitled to have thc substai~ee of this 
instruction given, we think the court gave it with sufficient directness 
and fullness. I t  said, among other pertinent things, to the jury, "that 
in order to maintain his action, it was necessary 'for plaintiff to cstab- 

1 lish that the mule was unsound; that defendant falsely and fraudu- 
lently asserted i t  to he sound, and that these false representations 
induced plaintiff to make thc tradc. I f  plaintiff was not, in  fact, mis- 
led by defendant, but acted on his own judgment in  nlalring the tradc, 
they should find that he was not thercby induced to part with his prop- 
clrty." This plainly implied that the plaintiff could not recover if he 
took the mulc at his own risk, relied and acted upon his own judgment. 
The evidence was conflicting, presenting two distinct aspects of it-one 

favorable to the plaintiff, the other to the defendant. The court 
(400) referred to it i n  dctail, pointing out its bearing upon the several 

issues. The charge was intelligent, very fair, sufficiently specific 
an~d full, and we are unable to discover any error that entitles the 
defendant to a new trial. 

,Iffirmed. 

Cited:  S. c., 111 N. C., 300; P a l t o n  v. Gtrrrett, 116 N. C., 856; 
T u t t l e  u. T u i t l e ,  146 N. C., 487; Dorlch 7). 22. R., 148 N. C., 576; Whii- 
7nl;r.p v. Heath ,  155 N.  C., 307; Robertson 11. Ilalton, 156 N. C., 221; 
Fields v. Brown,  160 N. C., 299; Lumber  Co. 1). Xfg. Go., 162 N. C., 
397; Bank v. Boberls,  168 N.  C., 475; Milli&iia v. Sessonzs, 173 N. C., 
7'24. 
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J. H. SMITH v. J. W. L. ARTHUR er AL. 

Purchase A/o~~ey-De~d-Contra~t-lL~citaZ-Co~intcrr.laim- 
Issue-Judgmen 1. 

1. In action for the recovery of purchase money the plaintiff set up the 
amount of the balance unpaid and how it was due: Held, sufficient. 

2. The plaintiff affirms a deed which was delivered without his consent by 
suing for the balance due of the consideration. 

3. Recital of receipt of the consideration in a deed is not contractual in  its 
character so as  to preclude recovery of the purchase money due. 

The plaintiff corrrplaiiled f o r  a balailcc of purchase money uripaid for 
a tract of land recited in  the deed as paid, and that the defendants ob- 
tained possession of the deed by fraud on thcir part and mistake on part 
of plaintiff'. This defendants deny, and set up that plaintiff was thcir 
agent in his original purchase of said land, had not paid the amount of 
purchase moi1c.y recited in deed to him, conspired to cheat defendants 
by misrep~.esei~tatioa as to value, and cxcvxted a deed to defendants 
reciting as consideration the amount sued for;  defendants plead 
as set-off and counterclaim daniagm on account of failure of title, (401) 
the deed having been made with full covenants. 

The defendants moved for judgrnoilt upon the pleadings, for the 
reason that the comnlaint did not state a cause of action. in  that it did 
not allege that the contract sued upon was in writing, and because said 
complaint did not set out a copy of any written instrument evidencing 
the contract sued upon, or account for the loss thereof, which motiol~ 
was denied by his Honor, a i d  the defendants cxceptcd. The following 
issues were settled by his Honor a ~ d  sul)mitted to the jury, to wit:  
(1) Was the ])laintiff', J. H. Smith, the agci~t of the defendants, Arthur, 
Coffin R. Co., to purchase for them the Walker lands? (2)  Did defend- 
ants agree to purchase from plaintiff the lands described in the corn- 
pl i in t?  (3)  What sum is due the plaintiff from the defendants? 

The jury foun t l  for the plaintiff'. Defendants appealed. 

T .  F. Davidson for plaintif f .  
b. R. I2ntchclor fo r  defenclanfs. 

SHEPHERD, 3.: The motion for judgment upon the pleadings was 
properly overruled. This is not an actioii for the specific pc~fo'mancc 
of a contract for thc sale of land, but for the recowry of an alleged bal- 
ance of purcl~ase moricy for land whiclr 1121s been sold and conveyed 
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Ross v. HENDRIX. 

to the defendants by the plaintiff. I t  is true that the plaintiff alleges 
that the deed was only signed by him, and that its possession by the 
defendants was procured by fraudulent means; but as the defendants 
admit its execution, and claim under it, and the plaintiff affirms i t  by 
suing for the purchase money, it must be treated for the purpose of this 
action as having been duly executed. This being so, i t  was unnecessary 
for the plaintiff to have shown a written contract of sale, and he was 
entitled to recover any balance due him as purchase money for the said 

land. Executed contracts of this character are not within the 
(402) statute of frauds. Choat v.  M'right, 13 N. G., 289; Rice c. 

Carter, 33 N. C., 298. The terms, however, of the contract seen1 
to have been stated in a lost letter, and secondary evidence of its con- 
tents was admitted by the court. This testimony was consistent with 
the recital in the deed as to the amount of the consideration. and it. as 
well as the deed, was admissible for the purpose of showing the said con- 
sideration. The objection that the recital of the receipt of the con- 
sideration money is conclusive, and that the plaintiff is estopped to shoa- 
that any balance is due, is met by Barbee v. Barbee, 108 N .  C., 582. I n  
that case the effect of such a recital is fullv discussed. and it was held 
that it ('is not contractual in its character, and is only prima facie 
evidence of the payment of the purchase money, which may be rebutted 
by par01 testimony." As to the refusal of the court to submit an issue 
upon the counterclaim, we will remark that such a practice is not to be 
commended. Under the circumstances of this case. however. we do not 
see how the defendants were prejudiced, as his Honor afterwards ga-ve 
them a judgment as upon default and inquiry, and stayed execution until 
the inquiry could be instituted. 

Affirmed. 

Cited: Boutten v. R .  R., 128 N.  C., 341; Drake v. Howell, 133 N .  C., 
167; Brown, v. Hobbs, 154 N.  C., 547, 551, 552. 

(403) 
JOHN R. ROSS v. NANCY HENDRIX ET AL. 

Equity-Equitable Def emse-Possess io~Cons truc t ive  Notice-Action 
to Recover Land-Dower-Limitafions. 

1. Where it appeared that the proceeds of the wife's separate land, sold since 
1868, was used by the husband to purchase another tract, it was held, in 
the absence of any agreement to the contrary, to be sufficient to oonsti- 
tute a resulting trust, which, coupled with open possession, could be set 
up to defeat the naked legal title in an action of ejectment. 
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2. Open, notorious, and exclusive possessioh for twelve years, accompanied 
by a claim of ownership, is constructive notice of an equity, even though 
it be the possession of one entitled to dower which had not been allotted. 

3. It would have been otherwise i f  the dower had been allotted as to the part 
embraced in the allotment. 

4. Where such equitable ownership is set up as a defense in an action to 
recover land, the statute of limitations does not bar. 

SPECIAL PROCEEDTNG, begun before the clcrk and transferred to the 
Superior Court at  tern1 for trial upon the issues raised in the pleadings, 
and tried before Graves, J., at December Term, 1889, of GUILFORD. 

Both parties claimed the land under the samc person (George K. 
Hendrix, deceased), who was the husband of one of the plaintifis and 
the father of thc other. The plaintiffs relied on three deeds, executed in . 
1887 and 1888; and the defendants set up an  equity with notice, and 
introduced testimony tending to show that the widow of said Hendrix, 
defendant, had lived on thc land sixteen years, i. e., since her marriage, 
and she had been in  possession since her husband's death, twelve years: 
that the land was bought by him with her money, showing the amount 
which went in  it. The deceased was heard to acknowledge that his 
wife's money bought the land. I t  appeared also that the defend- 
ant, his widow, laid claim to the land, and so informed plaintiff. (404) 

The plaintiff's counsel insisted that the defendant Nancy Hen- 
drix had failed to establish by proof the equity claimed by her, and asked 
the court to charge the jury that there is no evidence to go to them upon 
the second issue, as to the alleged agreement between the said George K. 
Hendrix and the defendant Nancy, his wife, that her money was used 
in paying for the land at  the assignee's sale, or, if it was so used, that 
it was upon any agreement made at  the time, or before that time, be- 
tween her husband and herself that the land was to be hers, or that she 
was to have the title or any interest in the land. 

Plaintiff's counsel also asked the court to charge the jury that the pos- 
session or occupancy of the land by Nancy Hendrix, undw the circum- 
stances of this case, she being entitled to dower in the land, and her 
possession of the same as the widow of the deceascd George K. Hem;: 
did not have the cffect to fix the plaintift' with constructive notice of hcL 
claim to an equity in the land, and that they should find the fourth issue 
in favor of the plaintiff. 

The court declined to charge as requested, and the plaintiff excepted, 
and appealed. 

%. M .  Scott for plaintiff. 
,I. F:. Boyd  for defendants. 
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SHEPHERD, J. : We are of opinion that there was snfficii~~t testi- 
mony to be subrrlittcd to the jury for thc purpose of establishing at 
least a resulting trust in  the defendant Nancy Hendrix. I t  appears that 
she sold her l a d  after her marriage, which occurred some sixteen 
years before the trial of this action. The sale thcn having been mad(, 
sii~ce 1868, the PI-oceeds arising therefrom was her separate property. 

and these proceeds having been invested in the land in contro- 
(405) versy by her husband, i t  must follow, in the absence of any a g r w  

merit to the contrary, that 11 trust rcsn1tc.d to her. KirkpairicL. P.  

Holmes, 108 N. C., 206. 
We are also of opinion that the possession of the cntire tract of laiitl 

for twelve years by the said Nancy after the death of her husband. 
accompanied as it was by acts indicating a calaim to its exclusive owrwr- 
ship, was coilstructivc notice of her cquity, and that the plaintiff is 
affected therewith. 

I t  is true that if ddwer had bee11 assigned in the land occupied by hw, 
there would have bem no constructive notice; but there was no assigrl- 
ment of dower, and she occupied the ei~tirc tract under the circum- 
stances mentioned. This possession, wh~le  not adverse as between thc 
widow and the heirs (Page v. R?.anch, 97 N.  C., 97), so as to bar their 
entry, was sufficient to put a purchaser upon inquiry, and he must bc 
deemed to have had notice of all that such an inquiry would have dis- 
closed. B ~ y a r ~  v. f- lodps,  107 N. c. ,  492; Xtalon v. Davenport, 95 
N. C., 11. 

The exception to the ruling upon the statute of limitations was not 
very seriously pressed by counsel. The possession of the defendant 
Nancy was consistent with her equitable ownership, and she only sets 
up the trust for the purpose of protecting such rightgul possession. Thc 
statute of limitations does not apply to such a case. F'a~mer e.. Danwl, 
82 N. C., 162. 

We think that, under the circumstatlces, it is proper to perruit George 
Hendrix, the heir of defendant Nancy, who died pending the appeal, to 
come in  and adopt her answer. The other exceptions are also without 
merit. 

No error. 

Cited: Ray v. /,o.urg, 128 N. C., 9 1 ;  S. c., 132 N. C., 892. 



FEBIZUARY TERM, 1892. 

JOHN M. McCORMICK v. J .  W. JERNIGAN wr AI..  
(406) 

Probate of Lost Wills-Lost Deeds-Bquity-Limitation. 

1. The probate of a lost will must be made before the clerk of the Superior 
Court. 

2. Lost bonds and deeds must be set up in a court of equity. 
3. No statute of limitations applies to the probate of a lost will. 

PROCEEDING begun before the clerk of R~C'IIMOND to probate a lost will. 
heard by Boykin,  J., at February Term, 1892. 

J.  D. Shaw and Frank McNeilb ( b y  brief) for plaintiff. 
W .  A. Guthvie and Rurwell (6 Walliw ( b y  brief) for dnfendants. 

CLARK, J.: The only question preseirted by this appeal is whethcr 
probate of a lost will call be made bcfore the clerk of the Supcrior 
Court in the exercise of his probate jurisdiction. By sections 2146, 
2149, et seq., clerks of the Superior Court have exclusive jurisdiction of 
the probate of wills. A will which has been lost before probate remains 
and continues in force as a will. The Code, sec. 2176. The only differ- 
ence between the probatc of a will which can be produced and one whicl~ 
has been lost is as to thc nature and quantity of the evidence required to 
prove it. The jurisdiction to prove the will is not changed by its loss. 
No equitable element is involved. 

The setting up a lost deed was in  the court of equity, ]lot becausc 
from the nature of the evidelncc it must be proven in that court, but 
because a dccree was requisite for a reconveyance, or to enjoin :L 

recovery by the grantor and the like. Hence a bill for the reExecutioil 
of a deed lost or destroyed in the hands of a grantee cannot be 
sustained unless there is some additional grounds for relief. (407) 
l i o d d y  1,. Hoard, 2 Cartcr, 474. This is pointed out by Adams 
Equity, 167. He  also points out that the jurisdiction to set up a lost 
bond is in equity ordy because the obligor had a right to demand profert 
of the bond, and when this could not be had, the rerncdy at law was 
gone and plaintiff was compelled to go into cquity to recover on thc 
bond. H e  says that after profcrt was dispensed with, equity courts held 
on to their acquired jurisdiction, though the reason for it had ceased. 
The jurisdiction as to lost ilegotiablc instruments arose from the right 
to require indemnity from liability of the paper sucd on and alleged to 
be lost, turning up in  the hands of another party, but as to bills or notes 
not negotiable this reasoning did not apply; and hence, an action to 
recover upon them could be 1naintaillc.d at law, though lost, and proof 
of their loss could be made in such action. Adams Eq., 168. 
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The probate of a will is a simple question of proof, and no additional 
matter is involved which requires it to be taken into the court of equity, 
as is the case with lost deeds, bonds, and negotiable papers. The forms 
for probate of lost wills are to be found in Smith's Probate Law ( 3  Ed.), 
and are entitled "In the Probate Court." This is supported by the 
almost uniform practice in  this country. 13 ,4. & E., 1077. 

The statute of limitations is pleaded, but it was not pressed in this 
Court. The statute does not apply to the simple taking probate of a 
will. I t  must be set up, if at all, to the assortion of any rights which 
may be claimed under the will. I n  the ruling of the Superior Court 
that the clerk did not have jurisdiction there is 

Error. 

Cited: Jones 2:. Ballou, 139 N .  C., 526, 527; 1% rtc Heclgepeth, 150 
N.  C., 249; Ricks v. Wilson, 154 N .  C., 289; Pou~e71 v. Watkins, 172 
N .  C., 247; Starnes v. Thompson, 173 N .  C., 472. 

LUTHER SHELDON v. W. R. KIVETT. 

1. An aadavi t  in  attachment against a nonresident which fails to set out how 
the debt was due, and that  defendant could not, after due diligence, be 
found i n  North Carolina, is  defective. 

2. Such defect may he cured by amendment in  the Superior Court in the dis- 
cretion of the judge, though the proceedings were commenced before a 
justice of the peace. The practice with regard to amendments is  more 
liberal when proceedings were begun in such courts. 

3. No appeal lies from an order allowing such amendment, but does lie from 
a n  order refusing to dismiss the attachment. 

4. No appeal lies from an order refusing to dismiss an action. 

5. An affidavit in  kttachment, if made by an agent, need not state why it  is 
not made by the principal. 

APPEAL from Winston, J., at July Term, 1891, of GRANVILLE. 
This action was commenced by sumnzons issued by a justice of the 

peace 25 April, 1891. Upon the return of '  summons by the sheriff, 
"The within defendant not to be found in my county; resident of Texas," 
the plaintiff gave the undertaking set out in the record, and sued out a 
&arrant of attachment and obtained the order of publication of the affi- 
davit, of which the following is a copy, to wit (with the omission of the 
words in  italics, which were subsequently added by amendment in  the 
Superior Court) : 
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",4. W. Graham, attorney for the plaintiff above named, being duly 
smorn, deposes and says: 

"1. That the defendant, W. R. Kivett, is indebted to the plaintiff in 
the sum of $200, due by justice's judgment. 

"2. That the said defendant is not a resident of the State of North 
Carolina, and after clue diligence cannol be  found i n  North Carolina, 
and has money, things of value, and property in this State, and that he 
has a judgment to the amount of $125 against B. H. Cozart, re- 
covered at  April Term, 1891, of Granville Superior Court. 
(Signed: A. W. Graham, attorney and agent of Luther Shel- (409) 
don.)" 

The defendant, appearing specially before the magistrate, moved "to 
mcate the warrant of attachment for irregularity and insufficiency in 
the proof, pleadings, and affidavit upon which said warrant of attach- 
ment was granted." 

This motion was denied on the ground that no irregularity or insuffi- 
ciency mas pointed out i n  the motion or by the counsel. 

The cause coming on to be heard, and the plaintiff having proved his 
claim, and the publication of the attachment and of the summons, and 
the order of publication also being duly proved, and the defendant not 
appearing, either i n  person or by attorneys, upon motion of A. A. Hicks 
and A. W. Graham, plaintiff's attorneys, i t  was ordered that the plain- 
tiff recover of the defendant the sum of $200, with interest thereon from 
27 December, 1887, until paid, and former costs, $1.75, and costs of 
' this action, amounting to $4.60. And it was further ordered that B. H. 

Cozart pay to plaintiff, Luther Sheldon, the sum of $125 and interest 
thereon, as recovered by judgment in favor of the defendant Kivett 
against said Cozart at April Term, 1891, of said Superior Court of 
Granville County, and heretofore, to wit, on 27 April, 1891, i n  these 
proceedings condemned to the payment of the judgment that might be 
recovered in  this action. And said B. H. Cozart was ordered to pay 
said sum recovered by judgment aforesaid in favor of the said Kivett 
to the plaintiff in  this action, and no other person. 

From this judgment the defendant appealed. 
I n  the Superior Court at  July Term, 1891, the defendant (410) 

moved the court to dismiss and vacate the warrant of attach- 
ment because of irregularity in the pro?ess, pleadings, and affidavit 
upon which said warrant of attachment was granted and issued. Mo- 
tion denied; defendant excepted. 

Plaintiff then moved the court to be allowed to amend his affidavit. 
Notion granted, and the affidavit was amended by inserting the words 
above set out in  italics. The defendant excepted. 
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From these rulings and orders, refusing to dismiss L U I ~  vacate the 
warrant of attachment and allowing the plaintiff to amend his affidavit 
as aforesaid, the defendant appealed. 

A. W.  Graham for plaintiff. 
L. C. Edwards ( b y  br ie f )  for defendant. 

CLARK, J.:  The original affidavit was defective ill the particulars 
in which it was amended. Faulk v. Smi th ,  84 N. C., 501. But i t  is 
icttled that i t  could be amcrrdcd by leavc of the court, gra~rtccl in its dis- 
cretion, even though the first affidavit were wholly insufficient. Brown 
r l .  Hawlcins, 65 N. C., 645; P o p  7:. Frank, 81 N. C., 180; Bank v. 
Rlossom, 92 N. C., 695; Ycr~n iman  11. Llcini~l, 93 N.  C., 332; C'ushing 
o. Xtyron, 104 N.  C., 338. I n  those cases the action began in the 
Superior Court. For a strongw reason the power of ainendrnc~~t 
cxisted here, where the action began in :I magistrate's court, In which 
the same regularity of procetlare is not to be expected, and The Code, 
see. 908, p ro~ides  that in such vases the court can amend "either in 
form or substance." S. v. Nolmau,  post, 484; Mfg.  Co. o. Barrett, 95 
N.  C., 36. 

I n  an affidavit by the agent it is not required that the reasons why 
it was not made by the principal should be sct out, as in the verifica- 
tion of pleadings. Bruff v. Xtern, 81 N. C., 183. After the amend- 
ment of the affidavit i n  this case, i t  was again sworn to. Ban7~ 71. Prank- 

ford, 61 N. C., 199. After the warrant was issued publication 
(411) for four successive weeks a t  the courthouse and four other public. 

places was made, as required by The Code, sec. 350. 
From the leave to amend, no appeal lay. Lippard 21. Rosernan, 72 

N.  C., 427; IIenry v. C'an?mn, 86 N.  C., 24; TVz'ggins v. McCoy, 87 
N. C., 499; Jarreli v. Cibbs, 107 N. C., 303. But the refusal of the 
motion to dismiss the attachment affects a substantial right, and from 
it, as from the refusal of a motion to vacate an order of arrest, an 
appeal lies. Roulhac v. Brown, 87 N.  C., I. I t  would not lie from 
a refusal to dismiss an action, sirrcc there an exceptioir should be noted 
and the ruling brought up for review oil appeal from the final judg- 
ment, if it is against the defendant. Plemmom 0. Inap. Go., 108 N. C., 
614; Guilford v. Georgia Co., 109 N.  C., 310. 

No  error. 

Cited: ~VuZlen v. Canal GO., 112 N.  C., 110; LuttreZl v. Martin, ib., 
605; Cook v. ilfining Co., 114 N. C., 618 ; Judd v. Milzing Co., 120 N. C., 
399; Finch u. Slater, 152 N.  C., 156; Mitchell v. Lumber Co., 169 N. C., 
398; Hosiery Mills v. R. B., 174 N. C., 453; Williams v. llailey, 177 
N.  C., 40; Davis v.  Davis, 179 N. C., 189. 
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THE lVIERRITT MILLING COMPANY V. ROBERT T. F INLAY ET IT, 

1. Damages for slander cannot be set up as  a counterclaim to a n  action for 
debt. 

2. Where, upon such plea, on the intimation of the court a n  appeal was taken: 
Held, the appeal was premature. 

3. An appeal lies only from a judgment. 

APPEAL at December Term, 1891, of BUNC~MBE,  from il/lerrimon, J .  
The plaintiff sued for the amount of a debt. The defendants pleaded 

as defense a counterclaim for damages for slander of thc bnsirrc~ss. 
The facts sufficiently appear in  the opinion. 

No counsel for plaintiff .  
J u l i u s  C .  M a r t i n  for defendant .  

CLARK, J.: It is not necessary that we consider whether thcre was 
any evidence sufficient to go to the jury to support defendants' counter- 
claim. for we concur with his I-Ionor that the slander charged as the " 
basis thereof was not a counterclaim that could be pleaded to this action. 

The plaintiff complains that the defendants, being indebted to it, 
accepted a draft drawn on them by thc plaintiff, a i d  h a w  failed to pay 
it. The defendants allege that the plaintiff slandered their1 as to thcir 
pecuniary standing, and injured thcir credit and business, and seek dam- 
ages therefor by way of counterclaim. This did uot arise out of con- 
tract, and therefore could not be pleaded, under subsectiou 2 of section 
244 of The Code; nor could i t  be pleaded under the first subsection 
thereof, because i t  did not "arise out of the contract or transaction 
which was the ground of the plaintiff's claiin," nor was i t  "connected 
with the subject of the action"-the contract made by the acceptance 
of plaintiff's draft. B y e r l y  v. H u m p h r e y ,  95  N .  C., 151. 

The record states that, upon the intimation of the court, "the defend- 
ants submitted to a nonsuit upoil their counterclaim, excepted, and 
appealed." The appcal was premature, and would not lie till after a 
final judgment upon the plaintiff's cause of action. Wallcer v. Scot t ,  
106 N.  C.. 56; Cameron  v. Benne t t ,  ante ,  277. , , 

I t  also did not lie because an appeal only lies from a judgment, and 
no judgment of any kind appears in the record. T a y l o r  v. Bostic, 93 
N .  C., 415; C a m w o n  v. Benne t t ,  supru;  X. v. Hazell, 96 N. C., 623. 
This was probably an inadvertence, as the defendants admitted the 
acceptance was due when sued on and had not been paid, and i'elied 
solely upon the counterclaim by way of defense. We have, there- 
fore, passed upon the point intended to be presented, as has been 
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(413) sometimes, though rarely, done by the Court upon sufficient cause 
to justify it. Mrh'ryde v. Patterson, 78 N. C., 412; S. v. J~ock- 

year, 95 N. C., 638; 8. v. Divine, 98 N.  C., 778; Guilford v. Georgia Co. ,  
109 N. C., 310. 

Appeal dismissed. 

Cited: S. v. VCJy7de, post, 503; Hinton 7). I t ~ s .  CO., 116 hT. C., 26; 
Farthing v. Carrington, ib., 336; Waliers v. Starnes, 118 N.  C., 844; 
Gammon v. Johnson, 126 N. C., 67; Comrs. v. Xt~amship Co., 128 N.  C., 
561; Ayers v. Makely, 131 N. C., 65; Richardson v. Express Co., 151 
N.  C., 61; Dowdy v. Dowdy, 154 N. C., 558; Bhields o. Freeman, 158 
N. C., 127; Gilbert v. Shingle Co., 162 N.  C., 290; Chambers v. R. R., 
172 N. C., 556; Rarbee 1). Penny, 174 N.  C., 573; Gordon v. Gas Co., 
178 N.  C., 438; Thomas v. Carteret, 180 N.  C., J11.  

THOMAS D. TURNER v. HENRY MEBANE. 

Moving House Off Mortgaged Premises. 
Moving a house off mortgaged premises does not impair the lien upon it, and 

a decree of sale, with leave to the purchaser to remove, cannot be 
- objected to by the mortgagor. 

APPEAL at August Term, 1891, of ORAWE, from Winston, J .  
The defendant appealed. 

J. W. Graham for plaintiff. 
C. D. Turner for defendant. 

CL~RK,  J.: The defendant mortgagor moved the house from the 
mortgaged premises across the road to another tract, also belonging to 
him, but not covered by thc mortgage. This certainly could not impair 
thc mortgage l ic l~ upon the house. I f  i t  could, in  these days when house- 
nlovirlg rrlac2hillcl.y h a s  lrcclr so grcatly l)erf~cted, there would b~ a serious 
impairment of the security of all mortgages on improved real estate. 
The court decreed a sale of the house in its new situs under the mort- 
gage, with leave to the purchaser to remove, or roll the building off 
again. We can perceive no grounds, legal or equitable, upon which the 

defendant can object to this. The plaintiff does not ask for more, 
(414) and the rights of third parties are not involved. 

I t  does not appear that the building was attached to the free- 
hold, and i t  is unnecessary to discuss the effect of such attachment in this 
case,. if any. 

No error.. 

Cited: Stevens v. Smathers, 124 N .  C., 573 
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D. C. FERRABOW ET AL. V. E L I Z A B E T H  GREEN ET AL. 

Case on Appeal-Costs-Record. 

1. Where the statement of case on appeal is defective if it had come up for 
the first time in this Court, yet, if the defect can be supplied by reference 
to the record which came up on the first appeal, the appeal will not be 
dismissed. 

2. Where the plaintiffs prevail in a part of their action, they are entitled to 
costs. 

APPEAL from the judgment rendered by Boykin, J., at April Term, 
1891, of GRANVILLE, on the ground that the former judgment was not 
modified in  accordance with the direction of the Supreme Court. (108 
N. C., 343.) 

A. W.  Graham and J .  W .  Graham for plaintifs. 
J .  B .  Batchelor and John Deverwx, Jr., for rlefendants. 

AVERY, J. : When this case was heard on appeal at  February Term, 
1891 (108 N. C., 339, 343)) this Court said: "It is only necessary that 
the final decree shall be modified so as to provide that all of the defend- 
ants, their agents, etc., shall be restrained from committing further 
waste upon the lands, and to strike out so much of it as adjudges 
that the plaintiffs shall recover damages of the defendants H. A. (415) 
Stem and W. T. Stem." 

At the next term, after the transcript went down, the presid- 
ing judge modified the former judgment by not only striking out so 
much of it as awarded damages against the two defendants named, but 
by allowing them to go without day and recover costs. Counsel agreed, 
in writing, that the judgment and agreement of counsel should consti- 
tute the case on appeal. Accordingly, the transcript shows that at  said 
term Judge Boykin rendered the judgment set out in  the record, and 
that the agreement was m a d e n o t h i n g  more. Counsel for the appellee 
moves to dismiss for want of sufficient record to show that the court has 
jurisdiction, and cites Gordon v. Sanders, 83 N. C., 1; Markham v. 
Hicks, 90 N. C., I ;  Branch v. R. R. ,  88 N. C., 573 ; Perry v. ddams: 96 
X. C., 347;  and Wyat t  v. R. R., 109 N. C., 306, to sustain his gositioll. 

I f  this were an  original appeal coming up for the first time, though it 
involved only a question of costs, depending upon the proceedings or 
record below for its solution, we would be bound to follow the authorities 
cited, and grant the motion to dismiss. This, howeyer, is not a new or 
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original appeal coming up for the first time, but the T-ery cause that m t q  

before us at  Spring Term, 1891, brought back for our decision of the 
question whether the effect of the modification heretofore directed 
would be to tax the plaintiffs instead of the defendants with the costs. 
We think that where the same cause is brought up a second time for 
further direction as to the costs, which are incident to the judgment, 
counsel may, by consent, limit the transcript to-the additional judg- 
ment appended to the record, and refer to the transcript already in this 
Court to supplement it. 

The defendants appealed from a judgment restraining all of the de- 
fendants from committing further waste, and for the recovery of dam- 

ages against H: A. Stem and W. T. Stem, who mere the lessees 
(416) of their codefendants. While this Court reversed so much of 

the judgment as provided for the reccyery against H.  A. and 
W. T.  Stem for damage done to the inheritance as the lessees of persons 
not impeachable for waste, it did not modify the decree that all should 
be perpetually prohibited from continuing the destruction of timber. 
The plaintiffs failed to maintain the demand for damages already sus- 
tained, but they did prevail against all of the defendants in the action 
in so far  as i t  was brought to invoke the extraordinary power of the 
court to prevent further destruction of timber. Whatever might be 
the rule as to costs incurred i11 this Court, we think that there mas error 
in the judgment that the defendants H. A. Stem and W. T. Stem go 
without day and recover costs below, since they were restrained with the 
other defendants, and one of the main purposes of the action was to get 
the benefit of the remedy by injunction. Cook v. Patterson, 103 N. C., 
127; Costin v. Baxter, 29 K. C., 111; Vestal 1;. Sloan, 83 N. C., 555; 
Horton v. Horne, 99 N.  C., 219; Wall v. Covington, 76 N. C., 750; 
The Code, secs. 525 to 528. 

We think there u7as error. Let this opinion be certified to the end 
that the judgment below may be modified as directed. 

Error. 

Cited: Field v. Wheeler, 120 Xu'. C., 270; Pinch v. Strickland, 130 
, K. C., 45; Williams v. Hughes, 139 K. C., 20; Vanderbilt v. Johnson, 
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(417) 
BOARD O F  COMMISSIONERS OF HILLSBORO v. JOHN U. SMITH ET AI,. 

W r i t  of C e r l i o r a r L C o u t ~ t y  Gommissioners-Appeal t o  S'uperior 
Court-License t o  Sell I,iquors-Good Moral: Gharacf er. 

1. A writ of certiorari is the proper proceeding to have the action of a board 
of county commissioners reviewed in the Superior Court. 

2. The order of the court to have the proceedings of the county commissioners 
certified to i ts  next term is not appealable. 

3. Act.of 1891, ch. 323, providing that the board of con~missioners shall, upon 
satisfactory evidence of good moral character of the petitioner, issue the 
license, etc., is as  mandatory as  sec. 3701 of The Code. 

4. The board of commissioners have a limited legal discretion in passing 
upon a n  application for license, and they have a right to  take into con- 
sideration the suitableness of the place and the propriety of increased 
accommodations for the public. 

5. As to the town of Hillsboro, the provisions of the Laws of 1854, ch. 276, 
respecting the manner in  which the applicant shall be recommended, is  
still in force. 

CERTI~RARI, heard by consent i~pon petition a ~ r d  affidavits, by Eoyk in ,  
J., at chambers in  ~ ~ R H A M ,  11 Junc, 1891. 

The petitioners (the said town), without objection, illtroducrd all 
amendment to the chartcr of said town, being chapter 276, Laws 
1854-55. 

The defendant's counsel moved to dismiss the said application upon 
the ground that the proceedings of the commissioners of Orange County, 
in regard to granting the license and orders complained of, were not 
subject to review, as i t  was an exercise of the discretion vested in said 
board. His  Honor refused to dismiss the motion for a c e r t i o ~ a r i ,  and 
ordered the clerk of Orange Superior Court to issuc an order to 
the board of county commissioners to certify their proceedings in  (418) 
the matter of granting said order to the sheriff of 0 h I g e  County 
to issue liconse to said John U. Smith & Co. to sell liquors in  said town of 
Hillsboro by the small measure, viz., in quantities less than a quart and 
not more than five gallons, to the next term of the Superior Court of 
Orange County. 

From this order defendants Smith & Co. appealed, and assigned as 
mror the refusal of his TIonor to dismiss the application for a certiorari 
upon the grounds stated. 

C. D. T u r n e r  for plaintiff. 
,7. W .  Graham for defendants. 
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SHEPHERD, J.: The town of Hillsboro, by its duly authorized attor- 
ney, appeared before the board of commissioners of the county of 
Orange and objected to the granting of a license by that body to one 
John U. Smith to retail intoxicating liquors in  the said town. The 
board of commissioners ordered that a license be issued to the said 
Smith, and taxed the town with the costs of the proceeding. The town, 
having been thus treated as a party to the proceeding, T-ery clearly had 
a right to have the action of the board of commissioners re~~iewed, and, 
as,no appeal lies from that body in  a case like the present, the writ of 
certiorari was properly granted. We are also of the opinion that the 
order of the judge is not appealable, and that this appeal must be dis- 
missed. Bank v. Burns, 107 N. c., 465. As the case is to be further 
heard in  the court below, i t  is not improper that me should pass upon 
the questions presented upon the face of the petition. 

I t  is there stated that the board of commissioners considered that 
when the applicant (Smith) had shown a good moral character, i t  

had no discretion whatever, but was compelled to grant him the 
(419) license. The act of 1891, ch. 323? provides that "The board of 

commissioners shall, upon satisfactory evidenre of good moral 
character of the applicants, issue the license," etc. Sec. 3701 of The 
Code is quite as mandatory in its terms, and is substantially similar to 
the above act, except that it uses the words "properly qualified appli- 
cants," instead of applicants having "good moral character." 

I n  MuZler e. Commissioners, 89 N. C., 171, a properly qualified appli- 
cant was held to mean a person having a good moral character, and the 
principles laid down in that case are, therefore, applicable to the one 
now under examination. The court says that the board of commissioners 
have "a limited legal discretion in passing upon an application for 
license, and they have a right to take into consideration the question 
whether the demands of the public require an increase of such accom- 
modations, and whether the place i t  is proposed to establish a bar-room 
is a suitable one." See, also, Conznzissioners v. Commissioners, 107 
N. c., 335. 

The other question is whether the board of county commissioners 
have any power to grant a license to sell liquor in the town of Hillsboro 
to  any person who is not reconlmended by the commissio~lers of the said 
town. The answer is to be found in  chapter 276, Laws 1854, which 
provides that "The commissioners of the town of Hillsboro shall pre- 
sent to the said court [court of pleas and quarter sessions, the du- 
ties of which, in  respect to the granting of licenses, have been devolved 
upon the board of county commissioners] the names of such persons, not 
less than two in  number, as they shall recommend to be licensed to retail 
spirituous liquors in the said town, and i t  shall not be lawful for the 
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justices of the said court to grant a license to retail spirituous liquors 
within the limits of said town, except to persons who shall have bwrt 
recommended as aforesaid." We have been referred to no statute re- 
pealing the foregoing act, and, if it is still in force, it is plain that a 
license cannot be granted except upon the recommendation 
therein provided. .A license granted without such a recornmenda- (420) 
tion is void, and can afford no protection against an indictment 
for retailing without license. 

Appeal dismissed. 

Cited: S.  v. Stevens, 114 N .  C., 878; S .  v. Smith, 126 N. C., 1058; 
Perry v. Comrs., 130 N .  C., 559; Dickson v. Perkins, 172 N. C., 362; 
Walls v. Strickland, 174 N. C., 301. 

JULIUS LEWIS ET AL. v. J. C. BLUE. 

Attorney and Client-Compromise of Judgment Without Authority. 

1. Authority in attorney to sue and collect a claim does not warrant him in 
compromising it. 

2. Where an attorney, without authority from his client, assigns a judgment 
for less than its value: Held, that the plaintiff was the owner of the 
judgment, and that the amount for which it was transferred must be 
treated as a credit thereon. 

PROOEEDING heard by Boykin, J., at March Term, 1892, of MOORE. 
The plaintiffs having a docketed judgment in the Superior Court of 

the county of Moore, moved for leave to issue an execution thereupon. 
The defendant opposed this motion, alleging that the plaintiffs were not 
the owners of the judgment. 

The court submitted an issue to the jury. I t  appeared, from the casc 
stated on appeal, that upon the trial of said cause, Julius Lewis, one of 
the plaintiffs, testified as follows: That the plaintiffs are the owners of 
said judgment, and never assigned the same to any one, and never 
authorized any one else to do so for them, and the same has never been 
paid; that prior to the taking of said judgment they placed the 
account, upon which said judgment was taken, in the hands of (421) 
J. W. Hinsdale, attorney at law, for collection, but did not 
authorize him to assign said claim or judgment, or compomise the same. 

J. W. Hinsdale, introduced by the plaintiffs, testified as follows: 
That the claim upon which said judgment was taken was placed in his 
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hands by the plaii~tif-l's, as attorney, for collection, and that he either 
handcd or sent said claim to W. E. Murchison, attorney, with instruc- 
tions to collcct the same; that plaintiffs did not aiithorizc him to assign 
or compromise said claim or judgment; that, according to his recollec- 
tion, Murcbison had not paid him anything on said judgment; that he 
did not authorize Mr. Murchison' to conipromise said judgment. 

The defendant illti-oduccd W. E. Murchison, who testified that .T. W. 
Hinsdale turned over said claim to him with instructions to (lo the best 
he could with i t ;  that he reduced the claim to judgment, and had i t  
docketed in the Superior Court; that, in his opinion, t h ~  defendant I?hw 
was insolvent, and at  the requcst of N. A. McKethan, who had purchased 
lands from Blue, upon which the judgment was a lien, and in considera 
tion of $50 or $60 paid him by McKethan, he assigned and transferrcri 
said judgment to M. McL. McKethan, in writing, for the benefit of said 
N. A. McKethan, and signed plaintifys' names to same by himself as 
attorney; that he had 110 authority frorn plaintiffs, excepting what was 
given by Col. J .  W. Hinsdale, as hcreinhefore testified to. 

H e  further testifickd that, according to his recollection, hc had paid said 
$50 to Colonel Hinsdalc in settlement bctwcen them. 

After the illtroduction of the foregoing evidence, his Honor dcxlinetl 
to submit any qumtion of facts or issue to the jury, but held, as a matter 

of law, that the plairltiffs were the owners of the judgment, and 
(422) that the $50 paid to said Murchison was a payment on said 

judgmwt. 
The plaintiffs asked his H o ~ ~ o r  to cllargc the jury that if Murchiso~? 

accepted the $50 or $60 ~ J J  c.ompron~isc of the judgment without author- 
i ty from the plaintiffs, that they could treat the same as a nullity, and 
c*ollect the whole of this judglr~ent frorn defendant. Said instruction 
mas refused; to which refusal, and the refusal of his Honor to submit 
these issues to the jury, plaintiffs excepted. To  his Honor's ruling that 
the $50 acceptcd by Murchison in compromise of said judgment slrould 
be applied as a payment on said judgment, the plaintiffs excepted. 

The court directed that the plaintiffs' judgment be credited with $50, 
and that execution issue for the balance thereof, according to lam. Thc 
plaintiffs having excepted, appealed. 

Douglass & h'haw (by brief)  for pluintifls 
Elack & Adams (hy b r i e f )  for defenrlanls. 

MERRI~VI~N, C. J. : Accepting the cvidwcc as true, the plaintiffs' 
attorneys had no authority to sell, transfer, or assign thcir judgment; 
they simply had authority to collect the judgment i n  the way allowed by 
law and to take all proper legal steps for that purpose. They had not 

2 9 6  



x. C.] F E B R U A R Y  TERM,  1892. 

authority to take anything i n  payment of the judgment other than 
money, or less than  the face value thereof, unless they had been spe- 
cially authorized by the plaintiffs to  do so. Bank v. Grim, 109 N.  C., 
93. So  that  the sale or assignment of the judgment was void and 
ineffectual. 

The  principal counsel, a t  a distanck from the court when the judg- 
ment was docketed, might avail himself of the services of local counsel 
i n  collecting the judgment, as he did do in this case, and such local 
counsel might, i n  good faith, collect and give a d i d  receipt for the 
money received. The  nature of the duties of attorneys in  collecting 
debts implies authority to avail theniselves of local counsel to 
look constantly and carefully after the creditor's interests. Such (423) 
authority may be exercised in the orderly course of such busi- 
ness. Rogers v. iWcXenzie, 81 N.  C., 164; Branch v. Walker,  92 N. C., 
89;  Beck v. Bellamy, 93 N.  C., 129; Bradford v. Williams, 9 1  N. C., 7.  

The  assignment of the judgment was void, but the plaintiffs' counsel 
received $50 on account of the same. This sum should go to the dis- 
charge of that  much of the judgment, certainly, i n  the absence of 
objection by the defendant or the party who paid it for him. The 
plaintiffs can only look to their attorneys for the money so collected. 

Affirmed. 

JAMES H. LOUGHRAN v. CLAYTON GILES. 

Contract to Convey Land, Verbal and Written-Demurrer-Pleading- 
Statute of Frauds. 

1. A defendant cannot take advantage of the statute of frauds respecting a 
verbal contract to convey land by demurrer, because such contract is not 
void, but only voidable when the statute is pleaded, and by demurrer the 
defendant elects to treat it as still subsisting. 

2. The reason of the statute was to get, rid of the temptation to perjury; but 
this cannot arise where the facts are admitted by a demurrer. , 

3. A verbarcontract to convey land is good between the parties when its 
terms are agreed upon, and the statute is not pleaded. 

4. When there are several defendants, and the complaint sets up a good cause 
.of action as to any one of them, a joint demurrer will be overruled; but 

where several defendants are joined with the party to the verbal agree- 
ment, they cannot demur for this cause until the latter makes his elec- 
tion to ratify or repudiate the contract; but he cannot make an election 
to  the prejudice of persons whose rights have intervened. I 
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(424) ACTION for damages for the breach of a contract to convey 
land, heard upon complaint and demurrer by Merrimon,  J., at 

December Term, 1891, of B ~ T N C O ~ ~ B E .  The demurrer was to the effect 
that the complaint failed to state a cause of action, and was overruled, 
and defendant appealed. The complaint set up the following letter 
and telegram : 

WILMIKGTOS, N. C., 18 May, 1891. 
MR. JAS. H. LOUQIIRAK, Asheuille,  il'. C. 

DEAR SIR: I must beg your pardon for the delay in replying to your 
letter of the 8th inst. My bookkeeper has been sick, one of the clerks 
off on a bridal tour, and one other clerk away on his summer vacation. 
My hands have been full. I will make you this .proposition: $7,500 
for the property; payments, $2,000 cash, $1,500 in  two years, $1,000 i n  
three years, $1,500 in four years, and $1,500 in five years; interest, 
8 per cent, payable semiannually. The above amount is what I think 
the place is worth. 

I have your check for $50 in  full for rent to the 15th inst. I thank 
you. Very truly, 

CLAYTON GILES. 

Cash .................................... .... ............................................................... $2,000 
................................................................................................... 2 years 1,500 

3 years ............................ ... ............................................................... 1,000 
4 vears ....................... i ............................................................................ 1,500 
5 years .................................... .... 1,500 

-- 

$7,500 
Will you kindly reply at your earliest opportunity. 

And that plaintiff received the above letter, or contract, on 21 May, 
1891, and replied, accepting the offer of defendant contained in said 

letter, by telegram, in words and figures as follows: 
(425) 

21 May, 1891. 
T o  CLAYTON GILES, W i h i n y t d n ,  N .  C'. 

I accept your proposition. Send 'deed and notes to D. C. Waddell as 
soon as p6ssible. JAMES H. L O U ~ H R A X .  

The complaint further states that plaintiff was ready, willing, and 
able to comply with the above agreement, and defendant refused, aher 
demand. 

No counsel for plaintiff .  . 
G. V .  Strong for defendant.  
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AVERY, J. : The plaintiff declares in terms upon both a verbal and a 
written contract, as it was competent for him to do. Harris v. Sneeden. 
104 N. C., 369; Rwight v. Houghtalling, 85 N. C., 17;  Bail v. Freeman. 
92 N.  C., 351; Johnson v. Pinch, 93 N. C., 205. A verbal contract is 
not- absolutely void, but ~roidable at the bption of the party "to be 
charged therewith," when an action is brought to enforce it. Poust v. 
Shoffer, 62 N. C., 242; Syme v. Smith,  92 N.  C., 338. I f ,  in ansn-er to 
the demand for its enforcement, he denies the alleged agreement, or 
sets up another and a different contract, or pleads specialIy the statute 
of frauds, the action cannot be maintained. H o l l e ~  v. Richards, 102 
N. C., 545; Cox v. Ward, 101 N. C., 507; Browning L .  Berry, 107 N.  C., 
231. On the other hand, if he admits the allegation that he entered into 
it, and raises no question as to its validity, but is content to rest h i -  
defense upon other grounds entirely consistent with its existence ai~tl 

binding force, the courts cannot ex mero motu annul an agree- 
ment which a party has already, by his pleading, ratified, or (426)  
may hereafter elect to affirm. Syme I). Smith,  supra. By filing 
the demurrer, the defendant has admitted that a contract was made. 
both verbally and in writing. The voidable contract must, from it. 
very character, remain subject to. affirmation or repudiation, till t!~r 
party to be charged shall, by his language or conduct, manifest a posi- 
tive purpose t u  pursue the one course or the other. Conceding, for the 
sake of argument merely, that there is not in the complaint a sufficient 
allegation of a written contract, still we must interpret its language as 
meaning that there was a verbal understanding between the parties 
that the land mentioned in  the complaint on which plaintiff's bar-room 
was located should be conveyed by defendant to plaintiff upon the pay- 
ment of the price mentioned. By setting up the statute in a demurrer 
the defendant seeks to get the benefit of it without specially pleading it, 
and without expressly denying that he entered verbally into the very 
agreement set forth in the complaint. The statute of frauds (said 
Justice R u f i n  in  McCracken v. McCracken, 88 X. C., 276) was in- 
tended to "close the door upon temptations to commit perjury, and the 
assertion of feigned titles to property." The evil intended to be guardeJ 
against in the enactment of the statute was the attempt to enforce pre- 
tended verbal agreements by resorting to perjury, and though i t  became 
necessary i n  attaining this end to put i t  in the power of a party to avoid, 
at  his election, his own verbal promise to convey land, the statute ma. 
not construed as a declaration that all such contracts not in  writing and 
signed by the party to be charged were to be treated ipso facto as riull 
and void. Willcie v. Womble, 90 N .  C., 254; Green 2. R. R., 77 X. C., 
95; Davis v. Inscoe, 84 N.  C., 396. 
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"A verbal contract for the sale of land, tenements or hereditaments, 
or any interest in or concerning them (said the Court, in Thigpen 1%.  

Staton, 104 N .  C., 400)) is good between the parties to it, and will 
(427) be enforced, if they agree upon its terms, and the party to 218 

charged does not plea2 the statute." I t  is settled, as is said ill 

Baker v. Gurris, 108 N. C., 218, that the objection that the complaint 
does not state facts sufficient to constitute a cause of action may be made 
by demurrer or ore tenus, and cannot be waived; but this rule is evi- 
dently intended to apply in cases where it appears upon the face of the 
complaint that plaintiff is not entitled to recoTrer, no matter what 
defense may be set up, or whether any answer may be filed. Until the 
party to be charged manifests his election by pleading specially, it does 
not appear that he may not be willing to abide by the ierbal promise. 
Wilkie v. Womble, supra; Thigpen v. Stufon, supra. A demurrer can- 
not, from its nature, be the proper pleading by which to make and 
express the election to repudiate the contract. I n  Conant v. Barnard, 
103 N .  C., 315, it was held that where all of the defendants united in 
a demurrer upon the ground that the complaint did not state facts suffi- 
cient to constitute a cause of action, the demurrer would be overruled 
if the complaint set forth a good cause of action as to any one of the 
defendants. I n  a case in other respects like that at  bar, but where 
several defendants are joined with the party to be charged by the verbal 
agreement, it would follow that none of the others could venture to - 
demur, on account of the nature of the contract, until he should mak? 
his election to ratify or repudiate it. Davis v. Inscoe, supra. A differ- 
ent rule prevails, however, where the complaint sets forth facts showing 
a repudiation of the verbal contract by the party to be charged, and 
the action is one to recover possession on the strength of the title so re- 
pudiated, because when the fact that the contract relied upon to show 
title has been repudiated, and has become thereby void instead of void- 
able, is admitted by the demurrer, it is at last but an admission that 
there is an incurable defect in the title set up by the plaintiff. I n  

Young 7;. Young, 81 N .  C., 91, cited for defendant, it appeared 
(428) upon the face of the complaint that Seth Young, who had agreed, 

by parol, to convey the land in controrersy to the father of the 
infant plaintiff, had subsequently, and before the action was brought, 
actually conveyed to one of the other defendants, Zephaniah Young, 
thus rendering it impossible for him, at his election, to ratify the origi- 
nal agreement, and thereby enable the plaintiff to make out his title and 
establish his right to the possession. 

As it does not appear from the complaint that the defendant is not 
still able to perform the verbal agreement, we do not think that the 
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Court should treat the demurrer as an election to repudiate the contract. 
I n  the absence of an allegation that the defendant had, before suit 
broughb, placed himself in  such condition that he could not perform the 
agreement, there is a failure to disclose all of the facts necessary to con- 
stitute a good defense, and even in states where the demurrer has been 
sustained in causes of this character, it was originally so held, upon the 
ground that, admitting the allegations of the complaint to be true, 
there mould be no possibility of recovery upon them in any contingency. 
The earliest of the Massachusetts cases that we can find, in which such 
a demurrer was sustained ( W a l k e r  v. Locke, 6 Cush., 9 0 )  was one where 
the defendant, by conveying the premises, as in Y o u n g  v. Y o u n g ,  supva, 
had rendered i t  impossible to abide by his verbal promise, and where the 
fact that he had so aliened the land appeared upon the face of the bill. 
I t  i s  true that in  some subsequent cases that Court sustained a demurrer 
where the same reason did not exist, and the rule was generally adopted 
in  the courts of equity in  this country that a defendant might demul 
where i t  appeared affirmatively in  the bill that the contract which thc 
plaintiff was seeking to enforce was a verbal agreement to convey land. 
But no such doctrine was ever announced in Korth Carolina as obtaii~ - 
ing in  courts of equity, and we think that the rule which has been recog- 
nized here is much more just and reasonable. Until it appears affirma- 
tively that the way is not open for the person to be charged to 
admit and submit to the par01 agreement, there is a possibility (429) 
of enforcing the contract. The statute was enacted to prevent 
the enforcement of pretended contracts. Where there is a real agree- 
ment, there is no sufficient reason why the party against whom the court 
is asked to enforce it should not be forced to a discovery of the truth or 
to rest his defense solely upon the statute. We prefer to adhere to our 
own rulings. Though, generally, we have followed the courts of equity 
in formulating rules of pleading under the new system, there are excep- 
tions to the general rule. 

I n  taking the view of the subject that me have announced, we must 
not be understood as holding that the plaintiff has not in fact sufficiently 
alleged that there was a contract in writing. I t  might prove very inter- 
esting to discuss the question whether the telegraphic operator at hshe- 
ville was constituted the defendant's agent, as if he had been clerk at an 
auction sale, and whether the response in  defendant's letter to that of 
plaintiff would make the letter admissible to show a description set 
forth in  it. The rule has been generally adopted in  other courts that 
where the allegation is that a defendant contracted to convey, it will be 
presumed that the allegation referred to a contract in writing. We 
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merely mention this question, however, to exclude an improper conch- 
sion, and will forbear further discussion of it. 

The judgment of the court below is 
Affirmed. 

Cited: Lowe v. Harris, 112 N. C., 501; Williams v. Lumber Co., 
I18  N. C., 932; Hemmings v. Doss, 125 N. C., 402; Morehead v. Hall, 
126 N. C., 217; Brinkley I ? .  Rrink7ey, 128 hi. C., 506; Brewer v. Wynne,  
154 N. C., 471; I Ienrr j  1.. t l i l l i n r d ,  153 S. C., 378. 

(430) 
CITY OF GREENSBORO v. W. D. McADOO. 

Except ions. 

An exception must point out specifically and definitely the error assigned, 
and not leave the court to grope through the entire record to discover 
error. 

Dillard d King and J .  E .  lIo?yd /hlj  brief)  f o ~  plaintiff. 
L. M.  Scott for defendant. 

CLARK, J. : The defendants except- 
1. Because the judge did not hold that the action and proceedings of 

the plaintiff in the premises were without authority of la:\.. 
2. That the action of the jury was not in accordance with the law. 
This conveys no information wherein the actiou and proceedings of 

the city were without authority of law, whether in the want of the 
power of local assessments or otherwise, nor wherein the action of the 
jury was not in  accordance with the law; and in both particulars it 
cannot be seen definitely how or wherein the judge erred, and the 
whole matter is left to conjecture. I n  assigning error, the appellant 
should point out specifically and distinctly wherein it consists, and not 
leave the Court to grope through the entire transcript. When this is 
not done, the Court will affirm the judgment below. Brumble v. Brown, 
71 N.  C., 513; Chasten v. Martin, 84 N .  C., 391; Moore v. Hill, 85 
N.  C., 218;  Strickland v. Draughan, 88 N.  C., 315; Arrington v. Good- 
rich, 95 N .  C., 462. There being no errors on the face of the record 
proper, and no other being legally and properly assigned, the judgment 
must be 

-4ffirmed. 

Cited: S. c., 112 N. C., 360. 
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(431 ) 
JOHN KELLY ET AL. v. T H E  LYNCHRliRG AND DURHAM RAILROAD 

COMPANY ET AI.. 

-4rbitration nnd Award-Compensafion-Pleading-Proof- 
Practice. 

1. Though the parties to an arbitration agree that  the arbitrators shall fix 
their own compensation, yet upon a proper suggestion that  i t  is extor- 
tionate or excessive, it  becomes the duty of the  judge to hear and, if 
necessary, to pass upon the question thus raised. 

2. When, upon the coming in of the award, the court ordered notices to issue 
to the arbitrators to file itemized accounts of the time engaged and 
expenses incurred by each, together with the value of their services, and 
in response to this order such accounts were filed, to which the defendants 
formally excepted: Held, (1) i t  is too late to object to the order; (2)  
the ruling of the court that it  had "no power to consider the evidence in  
the ahsence of sustained proof or allegation, or some affidavit of the  
party setting forth fraud, collusion, conspiracy, or unfairness," was error. 

3 .  The court has power to fix the compensation of its arbitrators when i t  is 
not agreed upon; to cut it  down if i t  is excessive; and this in  the absence 
of formal allegation and proof. 

SHEPHERD, J., dissenting. 

MOTION to revise and reduce the compensation of arbitrators, heard at 
October Term, 1891, of DURHAM, by Winston, J. 

The following is the ruling and order: . 
"The court being of the opinion that the court has  no power to con- 

sider the evidence in the absence of sustained proof or allegation, or of 
, some affidavit of a party setting forth and specifically charging fraud, 

collusion, conspiracy, or unfairness, refuses said motion." 
The defendant excepted. Judgment for the arbitrators. 
The other facts may be gathered from the opinion of the Court. 

W .  W .  Fuller for arbitrators. 
W .  A. Guthrie for defendants. 

AVERY, J.: I f  the parties had not incorporated into the agreemen: 
to submit to arbitration a provision that the arbitrators might fix thei:. 
own compensation, the duty of determining what would be a just allow- 
ance for the service rendered by them, and each of them, would have 
devolved upon the court, and the judge might have heard evidence ill 

case of dispute in  order to arrive at  a fair  estimate of the value of the 
work done and the expense incurred in performing it. Steveas 2 % .  

Brown, 82 N.  C., 463; Grifin v. Hadley, 53 N .  C., 82. 
3 0 3  
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Where they assume the right to determine their compensation without 
the assent of the parties, that portion of the report will not be sustained, 
and, if separate from other matters disposed of, may be set aside, while 
the award in  other respects may be enforced as a rule of court. Stevem 
v. Brown, supra; Knight v. Holden, 104 N.  C., 107. 

The truth of the principle embodied in the old maxim, "Xemo debet 
esse judex in propria sua causa," is self-evident. White v. Connelly, 
105 3. C., 10; Freeman 2;. Person, 106 N.  C., 251. While it is admitted 
that the parties to an action may, by express agreement, clothe arbitra- 
tors with power to fix the amount of their compensation, the law at- 
taches, by implication, the condition that the allowance shall not be 
unreasonable, and upon a proper suggestion that it is extortionate or 
excessive, <t becomes the duty of the trial judge, before giving judg- 
ment to enforce the award, as a rule of court, to hear evidence, if 
necessary, and pass upon the question thus raised. The motion for 
judgment upon an award, which is by the terms of the submission to be 
enforced as a rule of court, may be resisted upon any ground that im- 

peaches its validity generally, or, where it is separable, the valid- 
(433) i ty of a portion of the findings. Metcalf v. Guthrie, 94 N.  C., 

447; Cozuan v. McNeely, 32 N.  C., 5. 
I t  has been the practice in our courts to attack awards for errors of 

law, apparent from the record, by filing exceptions. Long v. Fitzgerald, 
97 N.  C., 39; Duncan v. Duncan, 23 N.  C., 466. 

I t  appears, upon an inspection of the charges of two of the arbitra- 
tors (the claim of the third having been compromised peading the dis- 
pute), that they .claim each about $50 per diem for every day on which 
they were actually sitting together, with all expenses for board and 
transportation; and, moreover, one account contains a charge for one 
day at the same rate, which was spent previous to the hearing in con- 
ference with attorneys of the plaintiff who had chosen him. The aggre- 
gate of one of the contested accounts is $1,220.50; of the other, $982.21. 

Upon the coming in of the award at March Term, 1891, Judge Boy- 
kin, who then presided, ordered that notice issue to Lutz and Graham to 
file "verified itemized accounts of the time engaged and expenses inourred 
by each of them respectively in the trial of this cause, together with 
the value of their services." To this order no exception was entered, 
and in  response to it the accounts were filed, to which the defendants 
have formally excepted. . I t  is too late to object to the order made at 
March Term, 1891. 

The judge who passed upon the exceptions to the accounts filed by 
the two arbitrators rested his ruling upon the ground that he had "no 
power to consider the evidence in the absence of sustained proof, or 

'allegation, or of some affidavit of a party setting forth and specifically 
3 0 4  
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charging fraud, collusion, conspiracy, or unfairness." The court below 
adopted the laoguage used by Morse (p. 596), and quoted from an 
opinion of the Supreme Court of Maine. But it must be remembered 
that the ,question under discussion there mas not what was the proper 
method of attacking an allowance of fees, made by two or three 
arbitrators, each for himself, according to his own estimate of (434) 
the value of his own services, but how the joint work of all the 
arbitrators, as to which there might be collusion or conspiracy, could be 
impeached for fraud. His  Honor adopted the English rule, which has 
been followed by only a portion of the American courts (Xorse on 
Arbitration, p. 620) ; but admitting, for the sake of argument, that the 
action of the arbitrators as to all issues upon which they passed as a body 
could in  England have been impeached only by a bill in  equity, and that 
under our Code practice we are bound to preserve the principle by 
requiring that the equity sllall be alleged in some proper way, it 
does not follow that the account for services, which the parties may hare 
consented that each arbitrator shall make out for himself, shall be 
attacked only in the same manner. I n  the absence of such agreement. 
the quantum of fees would have been determined at the discretion of the 
court, while, if the parties had not agreed upon the trial by arbitrators 
of the matters i n  controversy between them, the issues of fact raised by 
the pleadings would have been settled by the jury. An excessive charge 
of a single arbitrator might, it seems to us, have been corrected under 
the former practice without resorting to a court of equity, whatever 
might have been the rule as to collusive fraud. The permission t o  each 
arbitrator to make out his bill of charges is subject to the power of the 
judge to resume his functions in case the license should appear to 
him to have been abused. I t  is a substitution of the arbitrator in his 
place, with the condition annexed that the allowar~ce may be set aside 
if unreasonable. I f  the award is set aside for fraud, the right of trial 
by jury as to the issues is reinstated. I f  the allowance to an arbitrator 
is impeached as unreasonable, the effect is to restore to the court the 
right to fix a reasonable compensation. 

We do not concur with the court below in the view that there (435) 
&st be aklegata and probata, or proof sustained in any specified 
formal manner, before the court can interpose to supervise an allowance 
of fees by the arbitrators to themselves. The amount of fees would be 
determined, in the absence of any agreement, by the court, on motion, 
and the judge would, in  case of dispute as to the character and extent 
of the services, hear testimony. We see no reason why the judge, upon 
suggestion by exception, or by motion, that the allowance is unfair, 
should not set aside an unjust allowance in  the way prescribed by l a v  
for making a just one. This is in  harmony with The Code, and the 
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general trend of our new practice in dispensing with useless formality 
where i t  obstructs the administration of justice. We think that the 
court was at liberty to hear any evidence offered as to the services per- 
formed, and upon that, and other material evidence, had the.power to 
pass upon the question whether the charges made were unreasonable. 

I t  would seen?, however, that in America the jurisdiction of the 
courts of equity in setting aside awards has not been admitted to extend 
to all cases where there has been fraud in the arbitration; but it is 
needless to discuss that question, if we consider the compensation as a 
matter apart from the issues raised by the pleadings. We think that 
there was error in the ruling of the court below. 

SHEPHEILD, J., dissenting: I think that his Honor very properly 
refused to allow the award to be impeached i11 such a summary and 
informal manner. The compensation of arbitrators may be submitted 
to them, as well as the other matters in  dispute, and their award, in this 
respect, is equally binding, and must be impeached in the same way. 

The award in this case does not, upon its face, disclose the specific 
items of costs and charges as fixed by the arbitrators, and, therefore, 
the court could not see that they were so unreasonable as to warrant 

relief on the ground of fraud or oppression. I n  such cases the 
(136) award must be impeached by an action in the nature of a bill in 

equity charging fraud, misconduct, or other grounds of relief; 
and when the award is to be made a rule of court. there should be. at  
least, an affidavit setting forth the grounds upon which its enforcement 
i s  resisted. The fact that the arbitrators are interested in fixing their 
own compensation makes no difference, as it is well settled that an 
award will not be disturbed where parties have knowingly submitted 
their differences to persons interested in the matters involved. Pearsofi 
.r>. Barringer, 109 N .  C., 308, and the authorities cited. See, also, Fox 
1 % .  Fluzleton, 10 Pick., 27.5. 

The ruling of the court below is well sustained by Blossom v. Van- 
dmringe, 63 K. C., 65, in which C'h ief Justice Pearson says: "It cer- 
tainly cannot be expected that the court shall wade through all of the 
voluminous proceedings, accounts, time devoted to the investigation, 
etc., in  order to determine whether the amount of compensation fixed on 
is too high, for the reason that the parties have agreed to leave that 
question to the arbitrators, and they are bound by it, except there be an 
allegation of unfairness so well snstained as to induce the court to 
interfere in order to prevent fraud and oppression by an abuse of power 
confided to the arbitrators." See, also, ddams Equity, 192. Tp set 
aside an award upo%a motion without affidavit, or upon a mere excep- 
tion, is, I think, something new in the practice. ' As to the fixing of 
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compensation, it reduces the determination of the arbitrators to but little 
more dignity than an ordinary bill of costs, and I cannot see how this is 
authorized by the Code of Civil Procedure. His  Honor seems to ha~ye 
been of the opinion that the new procedure was designed simply for the 
purpose of enforcing existing principles of law and equity, and not to 
change them in any respect. Such, also, seems to have been the view of 
this Court from the adoption of The Code to the present time. Pars ley  
v. ATichobon, 6 5  N.  C., 207; Oatas v. G r a y ,  66 N .  C., 442; K a t z -  
enstein, v. R. R., 84 N. C., 688, and numerous other cases. The (437) 
impeachment of an award, like the correction of a deed, is gov- 
erned by certain principles, and is by no means a simple matter of 
practice. 

I can conceive of no greater source of confusion than the idea that the 
Code of Civil Procedure warrants any departure from well settled prin- 
ciples, and that in some vague and indefinite way it is to be made refuge 
for all of the "hard cases," at  the sacrifice of that certainty and uni- 
formity which constitute the beauty and strength of every enlightened 
system of jurisprudence. 

I think that the ruling of the court below should be affirmed, and that 
the impeaching matter should at least be supported by affidavit. 

Error. 

THE WILMINGTON AND WELDON RAILROAD COMPANY 
v. B. I. ALSBROOK, SHERIFF. 

THE material matter involved in  this appeal is set out in the former 
appeal between the same parties. See ante ,  137. 

CLARI~, J.: This appeal comes up from the final judgment of the 
court below, entered in accordance with the opinion and judgment of 
this Court rendered at  this term, on the hearing of the appeal from the 
interlocutory order on the motion for an injunction to the hearing. 
R. R. v. Alsbroolc, ante ,  137. The transcript of the record is the same, 
except the addition now of a final judgment below. For the reasons 
stated by the Court at  the former hearing, the judgment must be 
affirmed. The opinion on the former appeal is reaffirmed, and will be 
entered as the opinion of the Court on this hearing. 

Affirmed. 
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(438) 
WILLIAM JENKINS v. THE WILMINGTON AND WELDON RAILROAD 

COMPANY. 

Damages b y  Draining Land-Natural Channels-Vieujing the Prem- 
ises-Challenge-Charge-Practice-hTeui Trial. 

1.. The granting or refusal of an application for the jury to view the premises 
which are the subject of injury or acci$ent lies within the sound discre- 
tion of the judge. 

2. Objection that  a juror is on the prosecution bond of another plaintiff in 
another action, though against the same defendant on a similar cause of 
action, is properly overruled. 

3. The court must put its charge, as to the law, in writing, however inconven- 
ient, if the request is made in apt  time. 

4. Respecting the drainage or diversion of surface water, a railroad com- 
pany enjoys the same (but no greater) privileges as any other land- 
owner-that is, a right to cause it  to flow in its natural channel. 

5. Discussion by CLARK, J., and MERRIMON, C. J., as  to the rights and duties of 
those draining land and flooding surface water upon the lands of others. 

MERRIMON, C. J., concurring in part and dissenting from part of the opinion 
of the Court. 

ACTION for damages alleged to have been caused the plaintiff's lands 
and crops by reason of the dirersion of water upon his lands by the 
defendant company in the construction of its road from Scotland Neck 
to Greenville, as set out in the complaint, tried at December Term, 1891, 
of MARTIN. 

When the case was called for trial the defendant made objection to 
R. T. Brown, a juror, and alleged for cause that the said juror was on 
the prosecution bond of one Everett in an action against the defendant 
for flooding said Everett's land, lying on the same stream as plaintiff's 
land, and damaged by the same act as that alleged by the plaintiff in this 
action. 

Cause disallowed, and defendant excepted. 
I t  also appeared that said juror was related to said Everett. De- 

fendant assigned said relationship to Everett as a cause of chal- 
(439) lenge. 

Cause disallowed, and defendant excepted. 
The defendant then challenged said juror peremptorily. 
Having challenged four jurors peremptorily, the defendant offered to 

challenge one Griffin, a juror, peremptorily, which challenge was not 
permited by the court, and the defendant excepted. 

After the jury was impaneled, the defendant moved the court "that 
the jury, after the testimony has been finished, be sent, under the direc- 
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tion of the court, to view the land alleged to be damaged, and the land 
over which the defendant is alleged to hare drained water by the con- 
struction of its road. and the said watercourses. so as to damage the " 
lands and crops as set out in  the complaint." 

I t  appeared that the land alleged to have been damaged was seven- 
teen miles distant from the courthouse. 

The testimony in  the case was closed late Friday night, and the court 
expiring by limitation at 12  M. on Saturday night following, the judge 
found that i t  was impossible to send the jury to view the land and con- 
clude the argument and charge the jury within that time. For these 
reasons the court declined to grant the motion. The argument in the 
cause was concluded about 3 o'clock p. m., Saturday, and the charge 
about 5 o'clock p. m., the court holding a continuous session. 

The defendant excepted. 
I t  mas in  evidence that in September, 1888, the defendant company 

extended its road from Scotland Keck to Greenville, and that for a 
portion of the way i t  was constructed through a low pocosin country; 
that in  the construction of said road from the direction of north to south 
it was constructed through "Devil's Garden," and ditches were dug 
along and within its right of way to what is known as "Arden Branch" ; 
"Devil's Garden" is a basin, low, depressed formation, corering 
about 250 acres; i t  is lower than the immediate surrounding (440) 
country; it is surrounded on all sides by a natural elevation or 
margin; it has no natural outlet, except that in seasons of heavy rainfall 
a small portion of the water which accumulates in it overflows its mar- 
gin, the greater part of which finds its way into "Arden Branch," and 
thence into "Coburn Swamp"; before the building of the railroad it 
stood with water all the time, varying from half-leg to knee-deep; that 
it was covered with a thick, heavy growth, consisting of pine, maple, 
bay, gum, gall bushes, reeds, and such like. I t  is admitted that ('Devil's 
Garden" was not a watercourse, and that the water which accumulated 
and stood in  i t  was rain water or surface water. The evidence tended 
to show that the ditches along the defendant's right of way drained all 
the water of "Devil's Garden," both that along its right of way and that 
covering the entire basin, south into "Arden Branch"; that "Arden 
Branch'' discharged its waters into "Coburn Swamp," which was admit- 
ted to be a natural watercourse; that the lowgrounds of this swamp 
where the railroad crosses it were some two or three hundred yards wide, 
with hills on either side eight or ten feet high; ('Coburn Swamp" was 
canaled by the adjacent landowners up to within a short distance from 
where the railroad crosses i t ;  that prior to the building of the road it was 
effectual as a drainage-way for said lands; that ten times as much water 
comes down the swamp or canal now as before the railroad was built; the 
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lands along the swamp are cultivated up to the canal; the lands of the 
plaintiff are not contiguous to the railroad, but lie tvo  and one-half 
miles down "Coburn Swamp"; the ditches cut by the railroad were 
wholly within its right of way, and there was testimony tending to show 
that they were necessary in the construction of the roadbed to make the 
same safe for the transportation of freight and passengers, and also 

that the road was properly and skillfully constructed; that 
(441) "Arden Branch" did not cut the rim or margin of "Devil's 

Garden," and only served to carry off such water as surmounted 
the elevation or margin which surrounds it in very wet seasons. 

The evidence in  regard to the damage was substantially as follows: 
The canal was successful as a means of drainage before the railroad 

was built; since the railroad was built, about 38 acres of land has been 
overflowed; a crop has not been made on the land since the road was 
built; not much damage done to the crops in  1888, because the crops 
were matured before the ditches were dug. I n  1889 no crop of any 
account was made; 1890 was over an average year, and only about half 
a crop mas made; 1891 was an average year as to rainfall, and the land 
was overflowed more than ever before the road was built; the lands are 
overflowed when there are heavy rains; the water stands in  the ditches 
so that when there is a heavy rain the lands overflow; formerly the 
ditches would carry off the waters from heavy rains; rains which over- 
flow now, formerly did not do so. 

Verdict and judgment for plaintiff. Appeal by defendant. 

DonnelZ Gilliam for plainti f .  
Jumes E. iVoore for defendant. 

CLARK, J. : The granting or refusal of the application for the jury 
to view the premises is a matter which rested in the discretion of the 
trial judge. On some occasions it may be very useful and, indeed, almost 
necessary. I t  was permitted on the trial of the Cluverius case, 81 Va., 
787, and there are many precedents elsewhere for such practice. I t  
was allowed in this State, without objection, on the trial (for murder) 
of Gooch, 94 N. C., 987, and it has been done in  many other cases. On 

the other hand, it is most usually unnecessary, and would be 
(442) productive of delay and expense and, on occasions, possibly, of 

irregularities. The matter is one which must be left to the 
sound discretion of the trial  judge, by whom such motion should only 
be granted when it shall seem clear to him that i t  is required in the 
interest of justice. I n  the present case it would seem that a map of the 
locality and the evidence of witnesses should have been amply sufficient 
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to convey to the jury an intelligent comprehension of the entire conten- 
tion of the ~ a r t i e s .  

The objections to the jurors were properly overruled. I t  was not 
a disqualification that a juror was a surety on the prosecution bond of 
another plaintiff, or related to such plaintiff, in another action against 
this defendant for a similar cause of action. 

The court below committed error in failing to put its charge, as to 
the law, in writing when requested, as here, in apt time. The Code, see. 
414. The reason given by the court, that while it reduced nearly its 
entire charge to writing, it did not fully comply with the statute, '(be- 
cause it was impracticable to put the whole charge in writing ih the 
time within which it was necessary to conclude the trial," does not 
cure its failure to observe the requirUement of the statute. 1f there was 
not time to do so, the court could, in its discretion, have made a mis- 
trial. The defendant had a right to insist on the entire charge as to 
the law being put in writing, either to the end that it should be handed 
to the jury on their retirement (Laws 1885, ch. 137), or to avoid differ- 
ences between counsel as to its purport, in making up a case on appeal, 
though this does not require that the recapitulation of the eT-idence 
should be put in writing. Dupree v. I ~ ~ s u r a n c e  Co., 92 S. C., 417; 
Drake v. Connelly, 107 N. C., 463; Lowe a. Elliott, 107 N. C., 718. 

As the case goes back for a new trial, it is but proper that we should 
notice some of the general principles which are applicable to this and 
similar cases. I n  doing this, we deem it unnecessary to refer 
to the multitude of conflicting decisions in other states upon this (443) 
much debated subject. We are content to accept, in a great 
measure, the conclusion of such discriminating authors as Mr. Angel1 
(on Watercourses) and others. First, we are of the opinion that, in 
respect to the drainage or diversion of surface water, a railroad com- 
pany enjoys the same privileges as any other landowner, but no greater, 
to be exercised under the same restrictions and qualifications. Secondly, 
a railroad company or other landowner has a right to cut ditches and 
conduct the surface water into a natural watercourse passing through its 
land, and if this right is exercised in  good faith, and in a reasonable 
manner, for the better adaptation of the land to lawful and proper uses, 
no damage can be recovered if the lands of a lower owner are injured. 
Mr. Angel1 (p. 134) says: "No doubt, the owner of land through 
which a stream flows may increase the volume of water by draining 
into it, without any liability to damages by a lower owner. H e  must 
abide the contingency of increase or diminution of the flow of water in 
the channel of the stream, because the upper owner has the right to all 
the advantages of drainage or irrigation reasonably used which the 
stream may give him." 
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The foregoing passage is quoted with approval by the Court of Ap- 
peals of New York in Wafle v, R. R., 53 N .  Y., 11. The Court says: 
"The authorities in this country and England upon this subject are 
collected and revised by the author, and clearly establish the right 
claimed by the defendant. Goodale 11. Tutfle, 29 N. Y., 459; Rawsbron 
v. Taylor, 11 Exch., 369; Gannon v. Hargadin, 10 Bllen, 106; Miller 
v. Lanbach, 47 Penn., 154. A proprietor having the right to reclaim 
his land by draining the surface water therefrom by ditches discharging 
into a stream running thereon, which is the natural outlet of the water, 

the object of doing so, whether for the erection of buildings, agri- 
(444j culture, or constructing a railroad thereon, is wholly immaterial." 

The principles thus laid down are not only founded upon 
sound reasoning and natural justice, but they underlie the entire systerh 
of drainage as to surface water in North Carolina, and if they are 
departed from because of a few "hard cases" (which are the "quick- 
sands" of the law), the evil results by may of vexatious litigation among 
neighboring landowners, as well as by doubts and confusion as to their 
respective rights and liabilities, will be simply incalculable. I t  would 
amount to a revolution in the law, which, for convenience, as well from 
a sense of justice, has been tacitly adopted and acted upon by them for 
a century or more. This right, however, must be exercised in a rea- 
sonable manner, and this must necessarily be determined in  view of the 
particular circumstances of each case. For  instance, if the stream is 
inadequate, and injury may result to a lower owner, the right to cut 
such ditches must be confined strictly to mere surface water, and the 
ditches must not be so constructed as to divert the surface water from 
a direction in which, by the general inclination of the land, it naturally 
flows. 

Skillful farmers, in the hill country and in the mountains of our 
State, are accustomed to construct hillside ditches so as to discharge the 
surface water through either of two ravines on opposite sides of a hill, 
and we are not to be understood as holding that, in SO doing, they incur 
any liability to those through whose land the water passes, if the ditches 
are made skillfully and with an eye single to affording the best protec- 
tion to the land against washing. 

I n  the present case it is admitted that '(the ditch complained of was 
wholly situate upon the defendant's right of way; that it was necessary; 
that it mas skillfully constructed, and that it was adequate in its 
capacity to carry the surface water into a natural drain," which was 

not flooded except in case of a heavy rainfall; and that it carries 
(445) off only surface water, that is, the rainfall, and empties it into 

the natural channel into which, by the configuration of the land, 
the rainfall would naturally go if the land was drained. Whether 
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there was an accumulation of water in "Devil's Garden" to such an 
extent that the drawing of it off would inflict damage upon the plaintiff 
is not a question before us. I t  had heretofore been drained off, and this 
action mas not brought on that ground. Since such drawing off of the 
accumulated water, the area of '(Devil's Garden" has been, like any 
other redeemed and drained area, and.the defendant's ditches cut for 
the purposes of its roadbed, it is admitted, only drained the surface 
water which comes down by rainfa11 thereon, and- thence upon the right 
of may, and which is conducted by these ditches into a natural channel. 
I t  is contended by the defendant that this natural channel (Coburn 
Swamp) is the drainway of thousands of acres, probably over a hun- 
dred thousand, and these ditches only add to it the rainfall of 250 acres, 
part of which already went into said natural channel before the ditches 
were cut (the rest having, therefore, been retained in the pocosin and 
evaporated), and that so infinitesimal an addition to its volume of drain- 
age could not possibly make the channel, by reason of such addition, 
inadequate. I t  is further contended by the defendant that, by the 
uncontradicted testimony, the natural channel of Coburn Swamp 
was 200 yards wide and 7 or 8 feet deep; that nature had thus furnished 
a channel more than adequate, hence the flow was sluggish and shallow, 
and formed a swamp; that the plaintiff seeing this and wishing to utilize 
a part of the useless bed of the swamp, made an artificial narrower 
and deeper channel, or canal, within the natural channel or swamp; 
that, while he had a right to do this, and his enterprise should be en- 
couraged, yet it gives him no right to complain that the defendant, by 
better and necessary drainage of its own land, has made the artificial 
channel inadequate. The defendant asserts that the natural 
channel was big enough, but that it is the plaintiff's artificial (446) 
channel which is too small. The plaintiff's contention is equally 
earnest to the contrary of this, and he also insists that by reason of the 
cutting of the rim of "Devil's Garden," much water that heretofore 
collected there from a large area, and which disappeared by way of 
percolation and evaporation, is now thrown into ari inadequate water- 
course. The facts are not all admitted or found, and hence we need not 
express any conclusion beyond the general principles above laid down, 
as upon another trial the facts will doubtless be more explicitly found. 

XERRIMOR', C. J., concurring: I concur in the order of the Court 
directing a new trial, but I cannot concur in all that is said in the 
opinion of the Court. 

I t  is unquestionably true that a railroad corporation has the right to 
cut through and along its right of way and keep in repair such appro- 
priate ditches, culverts, and appliances as are necessary to carry off the 
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surface water coming upon the right of way to a natural drain or outlet 
adequate to receive it. 13ut it has not the right, by artificial means, to 
collect, divert, and turn such surface water from its natural flow 
or condition through such ditches into a natural stream or outlet not of 
sufficient capacity to receive and carry it off without flooding the lands 
along and adjacent to the banks of such stream to such extent as to 
destroy or seriously impair its usefulness and value; nor has it the 
right to collect, divert, and turn surface water not on its own land from 
land adjacent and near to its right of may into such stream, and so 
flood and injure land situate along and near to the stream. -1s is said 
in  Staton v. R. R., 109 N. C., 337, "A party must submit to the natural 
disadvantages and inconveniences incident to his land, unless he can in " 

some lawful way avoid or remove and rid himself of them. But 
(447) he has no right, as a general rule, to rid himself of them by shift- 

ing them, by artificial means, to the land of another, when 
naturally and in the order of things they would not go upon such land 
or affect it adversely." 

I t  seems to me that it would be manifestly subversive of common 
right and justice to allow the owner of land, as of right, to so collect 
and turn the surface water upon or coming upon it into a stream into 
which it would not naturally go unless by slow percolation through the 
soil, and thus overflow, flood, and destroy the usefulness and value of 
the land of others situate along such stream. I n  such case, the party 
thus relieving himself of natural disadvantages incident to his obn land 
would do so by practically enlarging the natural capacity of the stream 
to the positive injury of other landowners. He  would thus snpple- 
ment-enlargethe natural stream by destroying the value of the land 
of others; he would do so as certainly and palpably as he would injure 
the land of another adjoining his own if he were to collect all the sur- 
face water on his own land by artificial means and thrust it in a body 
upon the adjoining land. The law does not allow and will not tolerate 
such rank injustice, caused either by direct or indirect means. I t  will 
not, however, take notice of the increased flow of the natural stream 
caused by such diversion of surface water, unless it is so great as to do 
substantial injury to the lands of persons complaining. The use of 
a natural stream by those entitled to have it must be reasonable-not 
so large as to really change its size and do substantial injury to others. 

I n  the present case, '(Devil's Garden" is not a watercourse; it is 
a low depression in the surface of the earth, having the shape of a 
basin; the water accumulating in it did not flow through ('Arden 
Branch" into '(Coburn Swamp," a stream on which the plaintiff's land is 
situate, except so much of it as sometimes overflowed its rim. I t s  
water seems to have remained stagnant, except as it escaped mainly 
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by evaporation; it did not go into ('Coburn Swamp," gen- (445) 
ally, at  all, except, perhaps, to some slight extent by perco- 
lation through the soil. Before the defendant cut its ditches, the 
water of "Devil's Garden," it seems, did not swell the flow of "Co- 
burn Swamp" to any considerable extent. The case states that the 
defendant's ditches, intended to drain its right of way, not only 
drained the latter, but as well turned all the water of "Devil's Garden" 
into "Coburn Swamp." The evidence tended to prove that, prior to 
cutting the defendant's ditches, the current of the swamp was effectual 
as a drainage-way; that afterwards ten times as much water passed 
down the swamp as before, overflowing the stream and the plaintiff's 
land, and doing-it substantial injury, which did not happen before the 
ditches were cut. 

The defendant had the right, by means of suitable ditches, to drain 
its right of way, and free it of surface water, into the stream called 
I (  Coburn Swamp," if the latter was capable of receiving i t  without 

doing substantial injury to the plaintiff's land situate near to and 
adjoining that stream; but if that-stream was inadequate for such pur- 
pose, and the effect of turning the water on the defendant's right of way 
and of "Devil's Garden" into it was to cause it to overflow to such an 
extent as to do the plaintiff's land substantial injury, as alleged, then 
the defendant would be liable to him in damages for such injury. 

It is said this stream was adequate for such purpose. But this does 
not appear. It seems that whether it was or was not was not made a 
question on the trial. The evidence went to prove that the swamp 
where the defendant's road crosses it was two to three hundred yards 
wide, "with hills on either side 8 or 10 feet high," but it did not appear 
that the whole swamp made up and constituted the stream-the current 
of running water. A material question in the case, as it appears 
from the record, is as to the capacity of the stream to receive the (449) 
water turned into it by the defendant. 

The defendant is on no better footing as to the drainage of its right of 
way than a natural person in like case. There is nothing in its charter 
that purports to give it greater right or advantages in such respect, nor 
is there anything in its nature or purpose that entitles it to have them. 
I f  its purposes and necessities in the interests of the public require that 
it shall flood and destrov the usefulness of the land of an individual 
situate at  a distance from its right of way, it must obtain authority from 
the Legislature to condemn that land, and pay for it, as it did its 
right of way. I t  has no right to do injury to a citizen's land simply 
because it is a railroad corporation. Private property shall not be taken 
for public uses except by the due exercise of the power of eminent 
domain. 
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I t  may turn out that the plaintiff is not entitled to recover, but it 
does not appear from the record before this Court that the defendant is 
now entitled to judgment, as contended by its counsel. 

Error. 
PER CURIAM. 

Cited: Staton v. R. R., 111 N. C., 278; Fleming v. R. R., 115 N. C., 
695 ; Parker v. R .  R., 119 N. C., 688 ; Mizell v. McGowan, 120 N.C., 138 ; 
Hampton v. R. R., ib., 539; S. v. Perry, 121 N. C., 535; Parker v. R. R., 
123 N. C., 73; Hocutt v. R. R., 124 N. C., 219; S. v. Dewey, 139 N. C., 
561; Sawyer v. Lumber Co., 142 N. C., 162; Briscoe v. Parker, 145 
N.  C., 17;  8. v. Klzoury, 149 9. C., 457; Roberts v. Baldwin, 151 N. C., 
408; Brown v. R .  R., 165 N. C., 396; Barcli f  v. R. R., 168 S. C., 269; 
Long v. Byrd,  169 N. C., 660; S. v. Jones, 175 N. C., 714. 

J. G. WILSON ET AL. V. THE CITY OF CHARLOTTE. 

Contract-LVotice-Water Supply.  

Where a section in a contract with a water company sets out that it should 
furnish water in the manner there specified, "when required": Held. 
(1) that the terms of such requirement should be clear and explicit; ( 2 )  
merely stating to the company's officer that "it should bring its water up 
to the requirements of the contract, so as to throw water on fires," is too 
vague, no reference being made to the section making the specification, or 
to its other provisions. 

(450) APPEAL from Hoke, J., at August Term, 1891, of MEOXLEN- 
BURG, for rent alleged to be originally due to the waterworks 

company from 1 July, 1887, to 31 December, 1887, and assigned for 
value to the plaintiffs. 

The city paid rent for water supply up to 1 July, 1887. The only 
sections of the contract necessary to be set out here are the first, second, 
third, sixth, and seventh, which are as follows: 

"1. That they will erect and establish in or near the city of Charlotte, 
N. C., a system of waterworks, with all proper and necessary mains, 
pipes, hydrants, fixtures and appurtenances of every kind, to supply said 
city with pure and wholesome water, fit for domestic purposes, and suffi- 
cient for all purposes hereinafter stipulated for ;  to be made of the best 
material and constructed in workmanlike manner. The work shall be 
commenced within sixty days after the execution of this agreement, and 

3 1 6  



S. C.] FEBRGI~RP TERM, 1892. 

shall be completed within eight months thereafter ; but if the work has 
made reasonable progress, they shall have reasonable time to complete 
the same, in no event to exceed twelve months. And it is further stipu- 
lated that if the contractors shall at any time be restrained from work- 
ing, or be delayed therein, by any injunction or other legal process, or by 
ordinance of the city, the time during which they may be so delayed or 
restrained shall not be counted in estimating said time. 

"2. That they will erect and establish forty fire hydrants; that is. 
twenty-five double and fifteen single hydrants, with sixty-five hose open- 
ings, at points not more than 600 feet apart, along their street mains, 
and to furnish at said hydrants all water necessary for all fires, sanitary 
and other public purposes. The city of Charlotte shall have the right 
to select the streets along which the mains are to be laid, and the places 
said hydrants shall be established along the line of said mains, within 
the limits prescribed. 

"3. That they will, at any time, when so required by the proper (451) 
authorities of the city of Charlotte, erect and establish other fire 
hydrants and furnish thereat all water necessary for fire, sanitary and 
other public purposes. And for such additional hydrants as the city of 
Charlotte may order erected, the same annual rental shall be paid as 
for the forty hydrants herein stipulated for, to wit, $50 each per annum. 

"6. That if the said contractors shall fail at any time after the said 
waterworks are completed to furnish an adequate supply of water for all 
fire, sanitary and other public purposes, as herein stipulated, excepting 
by reason of accidents or injury to machinery and making necessary 
repairs, no rent shall be paid by the city of Charlotte during the time 
of such failure. And if they shall, at any time, for a period of three 
months, continuously fail to give an adequate supply of water for all 
purposes herein enumerated, then this contract shall cease and be at an 
end. 

"7. That they guarantee at all times to furnish, if required, one 
hundred gallons of water per day of twenty-four hours, for each inhabit- 
ant of the city of Charlotte, and a sufficient force or pressure to throw 
from any five of said fire hydrants at  one and the same time through 
I-inch nozzles and 50 feet of 2%-inch hose, five streams of water to the 
height of 75 feet." 

I n  May, 1887, a new board of aldermen came into office, and the 
usual committees were appointed. John H. McAden being appointed 
chairman of the committee on waterworks. The duties of these several 
committees $ere prescribed in chapter 9, section 54, of the published 
ordinances, as follows: "The mayor shall appoint from the board of 
aldermen the following standing committees for the preparing and 
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consideration of business for the action of the board, to whom may be 
referred such business as the board may deem appropriate." 

I n  May, 1887, McAden notified Fleming, president of the 
(452) waterworks company, that he must comply with his contract, or 

that rents would cease; that he must bring his works up to the 
requirements of the contract, and so as to throw water on fires. (Printed 
record, bottom p. 15.) 

McAden did not expect of Fleming that he should furnish pressure 
as provided in section 7, and did not make his demand in terms of that 
section. He  asked a proper supply and service of water in time of fires, 
and the notice was that he must comply with his contract. (Printed 
record, bottom p. 17.) Fleming claimed that he could throw streams 
provided in  section 7, and at  Fleming's suggestion tests were made to 
see, and it was ascertained that the company could not, on some of 
the mains. After this notice, given by McAden in May, the city paid 
the rent for the quarter, embracing the month of May, and ending 
1 July. 

The city continued to use the water all during the time, for vhich it 
now refuses to pay. 

The following issues were submitted : 
1. Did the waterworks company, during the period from 1 July, 1587, 

to 1 January, 1888, furnish the city of Charlotte, at all times, an ade- 
quate supply of water for all fire, sanitary and other public purposes, 
as required by the contract (except for accidents and repairs) ? 

2. I f  not, during what portion and for how much of said time did 
such failure continue? 

3. What is due and owing from defendant to plaintiffs during said 
time? 

4. Did plaintiffs purchase for value the account sued for at the 
time set out in  complaint? 

5. Did defendant, before 1 July, 1887, notify the waterworks com- 
pany that they were required to bring their works to the standard of 
section 7, as to the quantity of water and pressure therein prescribed, 
and at what time was such demand made? 

6. Did the waterworks company, at any time after completion 
(453) of its plant and before account assigned to plaintiffs, and before 

notice, furnish the city with the amount of water and pressure 
provided for in section 7 of the contract? 

7. What damage did defendant sustain by reason of such failure? 
8. What damages has defendant sustained by such failure from time 

demand made to comply with section 7 to assignment and notice to 
city ? 
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There was much other testimony not necessary to be here set out. 
On the fifth issue the court charged the jury that the burden was on 

defendant, and told them that if the jury should find that Dr.  McAden, 
as chairman of the committee on waterworks, and acting under the 
resolution of the board, described in his evidence, approached Major 
Fleming, as president' and manager of the waterworks company, and 
notified him he must make his works comply with the contract-both 
parties talking at the time of the pressure (in section 7, contract), or if 
Dr. McAden, while such chairman of waterworks committee, so ap- 
proached Major Fleming, as president and manager of the waterworks 
company, and made the demand in the language as given by him, and 
made the report of his demand to the board of aldermen, and same 
was approved by them-this would be a demand of the company that 
they were expected to comply with section 7, and answer to issue should 
be "Yes." Plaintiffs excepted. 

The charges and exceptions are not essential to be given. 
There was a verdict for defendant on the issues, and a motion by 

plaintiffs for new trial, which was refused. Plaintiffs appealed. 

Jones  & TiZlett ( b y  br ie f )  for plaintif is.  
G. F.  B a s o n  and Burwel l  & W a l k e r  for defendant .  

SHEPHERD, J.: We are of the opinion that the seventh para- (454) 
graph of the contract was not operative until the performance 
of its stipulations was, upon proper notice, expressly required by the 
defendant. We are also of the opinion that the charge of the court 
upon the question of such notice was erroneous, and that the exceptions 
of the plaintiffs in  that respect should be sustained. The provision in 
question was construed when this case was before us on a former occa- 
sion (108 N. C., 121), and i t  was then held that its performance was 
not a condition precedent to the payment of rent, but was the subject of 
an independent covenant, for a breach of which the defendant would be 
entitled to recover damages. I t  is but just, therefore, that the notice to 
put in  operation so important a part  of the contract, imposing, as it 
does, so serious a liability, should have been clear and explicit. The 
seventh paragraph provides that the water company shall "at all times 
furnish, if required,  one hundred gallons of water per day of twenty- 
four hours, for each inhabitant of the city of Charlotte, and a suficient 
force or pressure to throw from any five of said fire hydrants, at one 
and the same time, through I-inch nozzles and 50 feet of 2%-inch hose, 
five streams of water to the height of 76 feet. 

I t  was in  evidence that for a long period the water company had 
failed to furnish an adequate supply of water, etc., under the general 
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provisions of the contract, and it is insisted that the notice given by 
Dr. McAden (the only witness of the defendant upon this subject) had 
reference to these alone. I t  is needless to repeat here the entire testi- 
mony of the witness, except to remark that he stated that the notice given 
by him was that the water company should "brinp its water up to the 
requirements of the contract, and so as to throw water on fires." H e  
says nothing about requiring the enforcement of section 7, as to the one 
hundred gallons of water per day and the additional pressure. On the 

contrary, the witness said "I did not expect of Fleming (the 
(455) superintendent) that he should furnish pressure as provided in 

section 7, and did not make any demand in  terms of that section. 
I asked a proper supply and service of water in  time of fire, and the 
notice was that .he must comply with his contract.'' I t  is true that 
Fleming suggested a test of the five streams as required by section 7, 
but this surely was no direct evidence of an express demand for the per- 
formance of such independent covenant, when the witness Mcdden 
himself says t>at he did not expect that such part of the contract should 
be performed. We doubt very much whether there was any sufficient 
evidence of such an explicit notice as is required to put in operation the 
contingent provision of the contract above mentioned. However this 
may be (there was no prayer for instruction upon this point), we 
think that his Honor erred in not permitting the jury to draw their 
own inferences from the testimony, instead of charging them as he did. 

As the case goes back for another trial, and may be presented in a new 
and different aspect, we think it best to refrain from discussing the 
other questions presented in  the record. We will remark, howel-er, that 
the provision as to the nonpayment of rent is a valid one, and that if the 
plaintiffs fail to show a performance of the contract during the first 
three months, they cannot recover for that period. As to the succeed- 
ing three months, we are inclined to the opinion that they are entitled to 
recover upon a quantum meruit, the special contract having been de- 
termined, by reason of its own limitation, at the end of the first three 
months. 

New trial. 

(456) 
A. B. W H I T E  v. THE RICHMOND A N D  D A N V I L L E  R A I L R O S D  

COMPANY. 

Damages for Injury-Contract-Consideration-Release. 

In an action against a railroad company for failure to comply with its con- 
tract (made in compensation for injuries received) in not paying plain- 
tiff for services rendered under such contract, it appeared that plaintiff 
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executed a release for a sufficient consideration covenanting not to sue, 
and discharging defendant from all further liability: H'eld, to be a suffi- 
cient bar to an action for a balance unpaid for services rendered under 
said contract since the injury was received. 

APPEAL at February Term, 1691, of GUILFORD, from l?oyl;in, J. 
The plaintiff alleges, in substance, that while he was properly en- 

gaged as servant and conductor of the defendant, he sustained serious 
injuries, and was greatly endaniaged by its neglect; that it admitted 
such neglect, and agreed to pay him in discharge of its liabilities to him 
in such respect, "$6,000 in  money, and retain him i n  the service of the 
company in  some position or place not requiring much bodily activity, 
and one adapted to plaintiff in his condition, as it should turn out to be, 
during his life, at  the sum of $70 per month, the same that he was get- 
ting at the time of the injury done, payment to be made at the rate 
aforesaid, from 16 October, 1885, whether he worked or not, and no 
labor to be required except when able"; that the defendant paid him the 
said sum of $6,000, and he continued in its service until it became 
indebted to him in about the sum of $3,430; that of this sum it paid him, 
from time to time, $1,748; that it refuses to pay him the balance so due 
him, and has discharged him from its service, etc. H e  demands judg- 
ment for this balance, and general relief, etc. 

The defendant admits that it agreed to pay the plaintiff $6,000, 
and alleges that i t  paid the same to him; but it denies that it (457) 
owes him anything, or that it agreed to retain him in  its service 
at the price of $70 per month for the term of his life, or at  all. I t  fur- 
ther alleges that the plaintiff executed to it his release, acquittance, and 
discharge of liability to him on account of his said injuries, whereof 
the following is a copy: 

$6,000. 
Know all men by these presents, that I, A. B. White, of the city of 

Greensboro, N. C., for and in consideration of the sum of $6,000 to me 
in  hand paid, the receipt whereof is hereby acknowledged, do hereby 
release the Richmond and Danville Railroad Company and the North 
Carolina Railroad Company, its lessor, from all claims upon them for 
damages received by me by a collision which occurred near the Yadkin 
River, about 19 August, 1884, and covenant with them that I will not 
sue them, or either of them, for damages received in said collision. 

That by this instrument I hereby release said companies from any 
further liability or care of me on account of said accident. 

Witness my hand and seal, this 26 October, 1885. 
A. B. WHITE. [SEAL] 

Witness : R. L. VERNON. 
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The plaintiff made reply to the answer, among other things, as 
follows : 

"And the plaintiff showeth that on 24 October, 1888, when the instru- 
ment pleaded as a bar was executed, the $6,000 was paid and the paper- 
writing set up as a release was given to have, and intended to have, and 
had only the operation in  law to bar the action as to the money con- 

sideration, leaving the cause of action now sued on a distinct 
(458) cause of action, not within said money consideration and unaf- 

fected by said paper-writing." 
As a further reply to the defense of release set up in the defendant's 

sixth paragraph of its answer, the plaintiff showeth- 
"1. That the defendant by its agent agreed with the plaintiff on an 

adjustment of the injury sustained by the plaintiff from the collision 
by and through the negligence of the defendant by the payment of 
$6,000 for the plaintiff's bodily injury, and the retention of the plaintiff 
in defendant's service for life at the sanie wages he was receiving before 
the injury was sustained, to wit, $70 per month; and when said paper, 
m-hich is now pleaded as a release, was executed it was understood to 
cover and discharge from the money consideration only, and was then 
and there expressly mentioned and agreed as having nothing to do with 
the contract of lifetime employment aforesaid; and the plaintiff show- 
eth that the said paper plead'ed in bar not only was so understood as not 
interfering with the distinct contract of retention of plaintiff in the 
service of the company as aforesaid, but in point of fact and in law it 
had not such interference as plaintiff alleges; but if it be construed to 
the contrary, then plaintiff insists that said release be set aside and 
held inoperative pro tanto the present action and the plaintiff allowed 
to recover, notwithstanding said paper-writing; the same was given on 
the understanding and agreement that the same was not to extend to 
and did not extend to the distinct contract of life employment aforesaid, 
and if of meaning in lam to the contrary, it was so expressed uninten- 
tionally and by mistake.'' 

The following issues were submitted to the jury: 
1. Was it a part of the agreement between plaintiff and defendant 

that defendant would retain plaintiff in  its service for life at  $70 per 
month ? 

2. Was said part of the agreement intended to be covered and 
(459) effected by the deed of release pleaded by the defendant? 

3. What damages has plaintiff sustained by defendant's failure 
to keep and perform said contract of continued employment 1 

After the evidence had all been received and the argument of counsel 
begun, "the judge presiding stopped the counsel and intimated that the 
paper pleaded as a release did include and bar the plaintiff's present 
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action, and further intimated that, under the pleadings, the evidence 
adduced for the correction and reformation of the release was not suf- 
ficient to authorize the submission of the second issue to the jury. And 
thereupon he directed the jury to find all the issues in favor of the 
defendant. 

"And, in accordance with the verdict, the court adjudged that the 
plaintiff take nothing by his said action, and that the defendant recover 
its costs, to be taxed by the clerk." 

The plaintiff assigned error as follows, and appealed to this Court : 
1. I n  that the court, as a question of law, in  the course of the trial, 

after all the evidence was in, ruled that the release pleaded by the 
defendant was a release of the present cause of action, and barred the 
action theref or. 

2. I n  that upon the face of the paper pleaded as a release, to say the 
least of it, its extent and scope was equivocal, and the jury should have 
been allowed to pass on the question whether the cause of action sued 
on was designed and intended to be affected by the release. 

3. I n  that, upon the evidence adduced, the release was in part execu- 
tion of a contract of adjustment pre~~iously made, with which both 
parties meant to abide by and perform, and it was error to take the 
case from the jury and not allow them to respond to the second issue. 

Motion for new trial overruled. 

L. -11. Sco t t  for plaintif f .  
D. Sclzenck and F .  H. 'Busbee  for defendant .  

MERRIMON, C. J.: The very broad and comprehensive purpose of 
the release of the plaintiff relied upon by the defendant, as this appears 
from its face, is too manifest to admit of any serious question. The 
release recites in plain, explicit terms that in consideration of $6,000 
(no other consideration is expressed or suggested by implication) paid 
to the plaintiff, he releases the defendant and "its lessor from all claims 
upon them for damages received by the plaintiff at the place and time 
specified," and he covenants that he "mill not sue them, or either of 
them, for damages received in  said collision." Cautiously, and on pur- 
pose, it seems, he further covenants that he releases the defendant "fronz 
any further liability or care of me (himself) on account 'of said acci- 
dent." The purpose to discharge the defendant from all liability, and 
the consideration paid for the release, could scarcely be more clearly 
expressed. 

I t  is insisted, however, that the plaintiff does not sue to recover dam- 
ages for the injuries he sustained, but the unpaid compensation due to 
him which the defendant promised and agreed to pay him as part, and 
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a substantial part, of the consideration of the release. This claim can- 
not be sustained, because the contract whereby the plaintiff was to 
receive from the defendant compensation for his injuries sustained, and 
by which he was to release and acquit the defendant on account of the 
same, purports to be wholly embraced in the acquittance relied upon 
by the defendant. I t  recites and declares that the consideration of such 
release was $6,000. I t  is not said or intimated that this was not the 
whole consideration. Indeed, to cut off any possible inference or con- 
tention to the contrary, the plaintiff expressly covenants therein that he 
thereby releases "said company from any further liability or care of me 

(himself) on account of said accident." I t  would be singular, 
(461) indeed, not to mention so unusual and important a part of the 

consideration as that which the plaintiff contends was omitted 
by mere mistake. I n  the nature of the matter, it was appropriate and 
orderly $0 specify the whole consideration. The language employed was 
appropriate and apt for that purpose, and in  the absence of any provi- 
sion or implication in the release to the contrary, it must be taken that 
it does. I t ,  by its terms and effect, concludes the plaintiff, and he can- 
not be allowed to allege that there was other and further consideration 
for it than therein expressed. The parties made it written evidence of 
their settlement, and they must abide by it, unless, in some appropriate 
way and for sufficient cause, it shall be made to appear that it does not 
express truly the contract of settlement it purports to embody, and be 
evidence of, as expressed therein. 

The plaintiff alleges that the release "was given on the understanding 
and agreement that the same was not to extend to, and did not extend 

b to, the distinct contract of life employment aforesaid, and if of meaning 
in  law to the contrary, it was so expressed unintentionally and by mis- 
take." H e  does not allege mutual mistake of the parties to it, nor does 
he allege facts and circumstances that give rise to the presumption that 
its execution was induced by some undue influence, misapprehension, 
imposition, mental imbecility, surprise, confidence abused, or fraud of 
the defendant, or the like. H e  simply alleges that it was executed by 
mistake. I t  is clear that the mere mistake of one party to a contract 
will not entitle him to relief. H e  must allege and prove his mis- 
take, and, in  that connection, surprise, undue influence, misappre- 
hension, imposition, fraud, or the like cause, which gave rise to and 
occasioned such mistake. Crowcler C. Langdon, 38 N. C., 476; Briant 

I v. Corpening, 62 N.  C., 325; Day I>. Day, 84 N.  C., 408; NcMinn v. 
Patton, 92 N. C., 371; Sandlin v. Ward, 94 N. C., 490; Kornegay v. 
Everett, 99 N.  C., 34; Mofitt v. Xaness, 102 N. C., 457; Harding v. 

Long, 103 8. C., 1 ;  Bean v. R. R., 107 N. C., 731; Smith's IM. 
(462) Eq., 45. 
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The plaintiff insists that there is error in that the court de- 
clined to submit the evidence of mistake to the jury. We do not think 
so, because there was the simple allegation of mistake, and the absence 
of allegation that it was occasioned by surprise, misapprehension, fraud, 
or the like. The evidence of the plaintiff alone tended to prove no 
more than mistake-not facts that entitled him to have the release cor- 
rected if there had been sufficient allegations in the pleadings on his 
part. There was neither allegation nor evidence that could have en- 
titled him to the relief demanded. The court was, therefore, warranted 
in  its refusal to treat the evidence as sufficient, in  any view of it, to go 
to the jury. 

No error. 

Cited: Jeffries v. R. R., 127 S. C., 383; Jones v. Warren, 134 n'. C., 
394. 

E. J. PIPKIN, GUARDIAN, V. J. A. GREEN, SHERIFF O F  H-~RNETT COUNTY. 

MOTION of appellee to dismiss. 

E. C. Smith for appellee. 
' No counsel contra. 

PER CCRIAM: This case was tried at November Term, 1890. I t  
should have stood for argument here at Spring Term, 1891. I n  August, 
1891, the appellant agreed to take no advantage of appellee's delay till 
then to serve a countercase. But this did not release appellant from 
the duty of docketing case here at Fall  Term, 1891. The case, however, 
was not docketed till February Term, 1892; nor is i t  printed. The 
motion to dismiss should be allowed. In  re Bewy, 107 N. C., 326; 
Hinton v. Pritchard, 108 N .  C., 412; Johwton v. Whitehead, 109 X. C., 
207. 

Appeal dismissed. 

Cited: S. c., 112 N. C., 355. 
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(463) 
*GEORGE L. PHIFER v. B. A. BERRY ET AL. 

Creditors-AdministratioeStatute of Limitations-Assets. 
When the creditors of an estate promptly reduced their claims to judgments 

against the administrator, who has still assets in his hands, and whose 
administration is still unsettled, the assets are held by him in trust for 
the creditors, and the statute of limitations does not run. 

SPECIAL PROCEEDING, begun before the clerk by summons issued 19 
November, 1890, by the next of kin and heirs at law of C. &I. -lvery 
against his personal representative, B. A. Berry, for an account and 
settlement of said estate, and to recover their share of the fund in his 
hands, which plaintiffs contended arose from the sale of lands of C. M. 
Avery by said administrator. 

upon the hearing before the clerk on 23 December, 1890, the said 
clerk ordered an account and referred the cause to W. S. Pearson as 
referee to take and state the same. On appeal of defendant from said 
order, the judge of the district affirmed the said order. 

This case was referred to Pearson with direction to take and state the 
account after advertisement for creditors, who presented their claims. 
Plaintiffs filed replications, and pleaded the statutes of presumptions 
and limitations to said claims. I t  appeared that a portion of the fund 
in  the hands of the administrator was proceeds of real estate. C. N. 
Avery died in 1864, and A. C. A\iery was appointed his administrator 
in  1866. The present administrator de bonis n o n  was appointed and 
qualified in 1870. 

The following findings of the referee, with the other facts appearing, 
are sufficient for the proper understanding of this case : 

That the estate of C. M. Avery, after the sale of the real 
(464) estate by defendant administrator and the collection of all debts 

due the estate, which, on the prima facie showing made by the 
administrator Berry, were presumed to be collectible, was, and to the 
present time continues to be, insolvent; that there are now outstanding 
claims against the estate of C. M. Avery reduced to judgments against 
the former and present personal representatives more than sufficient in 
amount to absorb the fund now in  the hands of the administrator 
d e  bonis non or which would be in  his hands were the contention of the 
plaintiffs conceded; that since 27 August, 1884, he was properly charge- 
able with $503.74 and interest thereon at 6 per cent, less cost of actual 
returns to the clerk since; that all of the judgments now unpaid and 
outstanding against the defendant administrator are of more than ten 
years standing on the docket of Burke Superior Court. The other facts 

*AVERY, J., did not sit on the hearing of these appeals. 
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in the case appear from the judgments following, and from the opinion 
of the court : 

"This cause coming on to be heard before me at chambers in May, 
1891, on appeal from Superior Court, Burke County, and it appearing 
to the court that there is a fund in the hands of defendant administra- 
tor, claimed by the plaintiffs as heirs at law and distributees of C. M. 
Avery, deceased, and also claimed by the creditors of said estate; and it 
appearing that the claims of said creditors have been reduced to judg- 
ments for more than ten years before this action brought, and the 
greater portion, including a judgment yuando, in favor of Earshaw's 
executors, have been reduced to judgment for more than twenty years 
before this action was commenced, and that more than ten years have 
passed since any payment or recognition has been made on these debts 
by the defendant administrator, or other person authorized or em- 
powered to make any acknowledgment or payment thereon; and it fur- 
ther appearing that the plaintiffs hare only pleaded the statutes of 
limitations and presumptions to said claim, it i q  considered and ad- 
judged that the plaintiffs are entitled to plead said statutes to 
protect funds in hands of administrator, and that after suit com- (465) 
henced and decree to account had in the cause, the power of the 
executor or administrator to make the plea was no longer exclusive, and 
that the claims of said creditors to the fund is barred by said statutes of 
limitations and presumptions, and that plaintiffs are entitled to re- 
cover of the defendant administrator the amount in-his hands, to be 
ascertained on final account. 

"2. That said administrator is chargeable with the com.missions 
allowed which were in excess of the statutory limit, and with' interest 
thereon from the time said excess was allowed him. 

''3. That the administrator is not chargeable with interest on the 
funds remaining in  his hands, the account being unsettled and un- 
known, and it not appearing that defendant used the money, or realized 
any interest therefrom. 

"4. That the costs be paid out of the fund. 
" 5 .  That payments made by the administrator on valid claims prior 

to the commencement of this action be allowed as valid vouchers to 
the administrator. 

"6. That .  a reasonable counsel fee be allowed the attorney of the  
defendant Berry for advice and services, and same to be paid out of 
the fund. 

'3" That the clerk of the Superior Court of Burke County shall enter 
u p  judgment in  conformity to this decision, and make such further 
orders and decrees as may be in accordance with law and the course and 
practice of the court." 
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J .  T .  Perkins for plaintiff. 
X. J.  Ervin for defendant. 

(466) SHEPHERD, J.: AS this action is governed by the former law, 
and no good purpose is to be subserved by an elaborate discus- 

sion of the questions involved (all of which have been settled by pre- 
vious decisions), we will simply announce the conclusion we have 
reached after a careful examination of the record. The creditors 
promptly reduced their claims to judgments against the personal rep- 
resentatives, and as the estate has never been settled (the last annual 
returns having been filed in 1890), we are of opinion that the assets in 
the hands of the administrator are held by him in  trust for the said 
creditors, to be applied by him in satisfaction of their judgments, less 
the costs of administration, etc. The trust has never been closed, and 
the statute of limitations provided in the Code of Civil Procedure is 
inapplicable to this case. I n  this respect the judgment of his Honor is 
reversed; in  all other respects it is affirmed. 

SHEPHERD, J. : The questions presented are disposed of by what we 
have said in  the defendant's appeal. 

Affirmed. , 

Cited: Edwards v. Lemmond, 136 N.  C., 331; Brown v. Wibon, 
174 N. 'c., 670. 

MOSES WILLIAMS v. THE RICHMOND AND DANVILLE RAILROAD 
COMPANY. 

Excusable Neglect-Judgme~t, When Set Aside. 

Upon the facts found by the court (which are set out in the report of the 
case), there was such excusable neglect as  warranted the trial court in  
setting aside the judgment. 

CLARK, J., dissenting. 

(467) MOTION to set aside and vacate the judgment rendered at 
DUPLIN, August Term, 1891, before Boykin, J. 

The court found the following facts: The summons was served 
7 July on the station agent at Goldsboro, and by him duly forwarded to 
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the headquarters of the company at Atlanta, according to regulations; 
by the managing officer delirered to the general Southern counsel, and 
by them, 011 18 July, 1891, all the papers were sent to David Schenck, 
the counsel of the North Carolina Division; that by mistake the papers 
were sent to Mr. Cothran, the counsel for the South Carolina Division, 
along ~ r i t h  papers in two other cases. On 20 J~ilp, fifteen days before 
court met, Mr. Cothran sent the papers to Mr. Schenck, but by some 
mischance the papers were not received by Mr. Schenck until the night 
of 4 August; that these papers were sent by railway mail, a method of 
transmission of papers and letters through baggage-masters universally 
adopted by this and other railroads, and usually safe and reliable; that 
Mr. Schenck was sick when the papers were received, but on the next 
day sent the papers to F. H. Busbee, who mas an attorney, resident in 
Raleigh, N. C., having charge of the business of the Richmond and 
D a n d l e  Railroad i n  Eastern North Carolina, including Duplin 
County; that Mr. Busbee had left Raleigh, by the advice of a physician, 
the day the papers were sent, ki August, and did not receive them; that 
if he had been in Raleigh on 6 August, he could not have reached Duplin 
court by 6 August, at noon; that as soon as the fact of Mr. Rusbee's 
absence was communicated to Mr. Schenck by wire, he telegraphed Nr.  
I. F. Dortch, lbcal attorney of the company at Goldsboro, to repair to 
Duplin court, but the court had adjourned the same day the message 
was received. 

Upon these facts, the court adjudged that the default was occasioned 
by unavoidable accident and ordered that the judgment by de- 
fault be vacated, and that the defendant be allowed to file an  (468) 
answer or demur. 

Plaintiff appealed. 
Upon the call of the case in the Supreme Court, counsel of the parties 

agreed as follows: 
"It is agreed that the judge in the court below did not base his ruling, 

setting aside the judgment rendered at August Term, 1891, upon his 
discretion, and that upon the facts found he held as a matter of law 
that the defendant was entitled to have the judgment set aside; but this 
agreement is not to be construed as an admission by defendant that if 
the matter was wholly within the discretion of the judge, such discre- 
tion was not exercised in favor of defendant. I t  is also agreed that 
upon the hearing of said motion the defendant filed affidavits in which 
it was alleged that the defendant was not negligent, and that the plain- 
tiff was guilty of contributory negligence." 

W .  R. Allen and W .  J .  Peele for  plaintiff. 
F .  H .  Busbee f o r  defendant. 

3 2 9  
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PER C U R I ~ M  : Taking all of the circumstances into consideration, we 
think that the ruling of his Honor was correct, and should be affirmed. 

AVERT, J., concurring : The question upon which the correctness of 
the judgment rendered in this case hinges is not whether the agents of 
the defendant company exercised due diligence in transmitting the notice 
of the institution of the suit of its local attorney. I t  is conceded that if 
we apply the rule laid down in Finlayson v. Accident Co., 109 N. C., 
196, and which marks the extreme limit to which this Court has gone in 
defining negligence on the part of suitors, the defendant's agents were 

guilty of such laches that the company would not h a ~ ~ e  been 
(469) deemed excusable if Mr. Dortch had, in fact, received his notice 

to repair to Duplin court, too late. But if he had received 110- 
tice of the pendency of the action within two days after the service of 
summons, or twenty-eight days before the term began, and had, never- 
theless, remained at his office (in an adjoining county, from which he 
could reach Kenansville, where the co,urt 'was being held, in a f e ~ ~  hours) 
until Thursday of the first week of the term, and being ready to take 
the train of that afternoon, received information that the court had 
adjourned at 12 m., after rendering judgment by default against his 
client, the very same question would have confronted ns  that n7e are 
now called upon to decide. 

The attorney had notice on Thursday, and would hare been in 
attendance on the court if it had continued in session the whole day. 
The law permitted the plaintiff, if his complaint was prepared thirtg 
days before the beginning of the term, to withhold it from the files of 
the court till the first Wednesday night of the term at midnight, or the 
last moinent of the first three days. The practice for many years after 
the introduction of the new Code in 1868 was to allow the defendant 
till 12  o'clock of the last night of the term to answer; but the rule was 
first questioned in Warren v. Hurvey, 92 X. C., 137, and since that 
time it has become the established prac&ce to call the summons docket 
when the court is on the eve of adjournment, and enter judgment final 
or by default, according to the nature of the case, where the plaintiff 
has filed a complaint and there is no appearance for the defendant. 

I f  counsel for defendant had gone to Kenansville on Wednesday, he 
could not have calculated on having an opportunity to exanline the 
complaint till the hour when the court was opened, 9 o'clock or 10 o'clock 
a. m. on Thursday. So that he could not by extreme diligence have 
gained access to the record for more than two to three hours for the 
purpose of answering a complaint which the plaintiff had had thirtg- 

three days, in  this particular instance, to consider, and which, in  
(470) any case, he would have been allowed thirteen days at least to 
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prepare. H a d  Mr. Dortch been present, therefore, it is altogether 
probable that he would have appealed to the court to give further 
time to present his defense, after due deliberation and examination of 
authorities, and it is almost certain that a judge would have granted the 
request unless it appeared to hare been preferred merely for the purpose 
of delay. Had he refused a motion for further time to make a meri- 
torious defense, his ruling would have been, to say the least of it, an 
extremely rigid exercise of the discretion with which he was clothed by 
the statute. 

The judge, in  passing upon the motion to set aside the judgment, did 
not maintain that no discretion was allowed him by law, nor did he 
(admitting that it was vested in  him) refuse, to the prejudice of the 
mover, to exercise it. On the contrary, he said, in effect: "I have dis- 
cretionary power to grant or refuse the motion, but out of abundant 
fairness to the plaintiff, I wish to give him the opportunity of appeal- 
ing from a ruling on the question of law really involved in the legal 
exercise of the power by holding that, upon the facts found by me, the 
failure on the part of the company to have an attorney at  the court 
before the adjournment on Thursday was excusable neglect." While 
the granting or refusing of the motion upon the facts found, nothing 
more appearing, would not have been reviewable, yet, if the judge 
really allowed it because he thought excusable neglect had been 
shown, he had a right, waiving his discretion, to rest his ruling upon 
the true ground and to let this Court determine, as it always may do, 
whether a legal reason was given for the exercise of an unquestioned 
discretion. I n  Rex; v. Peters, 1 Burr., 270, Lord Mansfield said that 
discretion was "another word for arbitrary will," but declared that it 
was (as Lork Coke had said) discernere par leqem quid sit 'justum. 
Judges v. People, 18 Wend., 99 ; Platt v. Munroe, 34 Barb., 293. 

This Court has repeatedly held that where a judge was gov- (471) 
erned, in  passing upon a matter entirely within his discretion, by 
an erroneous view of the law, the party injured by the mistake 
might, on appeal, have his judgment set aside. The appellate Court 
must determine, upon an admitted state of facts, whether there was 
excusable neglect on the part of a litigant in the conduct of an action, 
just as it must decide whether, according to an undisputed finding of 
facts, a party has shown such diligence as to save him from liability in 
an action brought to recover for negligence. The present Chief Jus- 
tice, in Foley v. Blank, 92 N. C., 478, said: "This Court has authority 
to determine what constitutes mistake, inadvertence, surprise, or excus- 
able neglect under The Code, sec. 274; but it has no authority to review 
or interfere with the discretion exercised by the judges of the Superior 
Court under that section." I f  the judge had granted or refused the 
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motion without assigning a reason for his action, it would have been 
final; but when he said, in effect, "I grant the motion because, in law, 
the facts found by me constitute excusable neglect or surprise," then 
the appellate Court is called upon to say whether he was misled by an 
erroneous view of the law in the exercise of his authority, and, if he 
was in error, to send the case back so that it may be acted upon again; 
but if his riew of the law was correct, his judgment must be affirmed. 
I n  the case last cited, this Court held that when a judge ((does not state 
the ground upon which he founded his order setting aside the judg- 
ment, . . . if, in any respect of the motion before him, his action 
can be upheld, it must be done," thus clearly contemplating the possi- 
bility that a judge might, at any time, state the grounds upon which he 
rested his ruling that a given state of facts constituted excusable negli- 
gence. In that case, looking at the most favorable aspect of the evi- 
dence, the court held that a judgment was properly set aside where the 
defendant filed his answer on Saturday of the second week of the term, 

after the judge had left on Friday before, without formally ad- 
(472) journing the court. The facts before us constitute a much 

stronger case than was presented, by any view of the evidence, 
in Foley v. Blank. 

A party who came into court on Thursday with an attorney ready to 
answer a complaint that the plaintiff was not required to file till 1 2  
o'clock the previous night, exhibited such diligence as the circumstances 
required. I t  must be remembered that the effect of the decision of this 
Court is to strike out a judgment rendered under a technical rule, and 
allow the defendant to answer, so that the case may be tried hereafter by 
a jury upon its merits. I f ,  therefore, the court has done more than 
justice to a corporation, an impartial jury of the country can be trusted, 
with the aid of a judge to apply the law to the facts and determine 
whether the plaintiff is entitled to recover at all, as well as fix the 
amount of damage, if any, that shall be awarded. 

I am unable to perceive how a grievous wrong can be done to the 
plaintiff by leaving the merits of his cause to be reached by the ancient 
method of trial by a jury of the country. I think that where counsel 
is employed at all, and is ready to answer for a defendant, on the 
fourth day of the term, a complaint which the law has allowed a plain- 
tiff thirty-three days to prepare, it is not inequitable to strike out a 
judgment by default entered within three hours after the defendant's 
attorney could reasonably expect, by the utmost diligence, to have an 
opportunity to examine the complaint and know how to prepare his 
defense. The law does not expect or require a defendant to know intui- 
tively what the cause of action is, or how to answer immediately on 
reading the summons. I do not think that it was intended that a de- 
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fendant with his attorney should be required to leave other eigage- 
ments and sit in  a courtroom to await the pleasure of counsel on the 
other side, who will be held to have shown sufficient diligence if he 
arrives at  the courthouse on the third night of the term. I f  it is 
equitable and lawful to allow this case, under all the circum- (473) 
stances, to be tried in the usual way, on its .merits, it seems to 
me that the court may venture to do justice, though the relief is granted 
to a corporation. This Court can know judicially no more of the 
capacity of this particular corporation to employ counsel than it knom 
of the financial status of a citizen. 

The right to relief against a judgment under a technical rule of prac- 
tice must not be made to depend solely upon the movements of the sand 
in the hour-glass, or the uncertain progress of the judge in  disposing of 
the docket, but upon sound principles of equity and justice. Where 
there is doubt as to the proper method of disposing of such an applica- 
tion, it is always safe, when it can be done without violating the law, to 
have an action tried upon its merits, rather than determined upon a 
technicality. 

MERRIMOX, C. J., concurring: This is a motion to set aside a 
judgment against the defendant through surprise and excusable neglrct, 
in the Superior Court of Duplin County. I t  appears that the return 
term began on Monday, 3 August, 1891, and the court adjourned on 
Thursday next thereafter, it being the 6th. The plaintiff filed his com- 
plaint and obtained judgment by default and inquiry for want of an 
answer, before the court adjourned. The defendant intended to make 
defense, and took steps to that end, but its counsel failed to reach the 
court at  the return term. H e  was instructed by telegram, on the day 
the court adjourned, to attend and appear for the defendant. Subse- 
quently, in  apt time, it moved to set the judgment aside for surprise 
and excusable neglect. The court heard the motion upon affidavits, 
found the facts, and that "the default was occasioned by unavoidable 
accident," and allowed the motion, upon the ground that the defendant, 
as a matter of law, was entitled to have the judgment set aside; it 
did not allom the motion in the exercise of its discretion. The (474) 
plaintiff excepted, and appealed to this Court. 

The exercise of his discretion by a judge of the Superior Court in 
relieving a party from a judgment taken against him, "through his 
mistake, inadvertence, surprise, or excusable neglect," is not reviewable 
in this Court. The statute (The Code, see. 274) expressly invests the 
judge with discretionary power in such respects. But when he allows 
a motion to set aside a judgment upon a state of facts found by him 
that in no legal view of them constitute '(mistake, inadvertence, sur- 
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prise, or excusable neglect," or when he refuses to allow such motion 
upon the ground that the facts do not constitute such cause, this Court 
may review the question of law as to whether the facts, in  some view 
of them, do or do not constitute such cause, and leave the judge to exer- 
cise his discretion as allowed by the statute. I f  it appears in  this Court 
that such cause existed, and the judge, in the exercise of his discretion, 
allowed the motion to set the judgment aside, the order, in that respect, 
will be affirmed. I f ,  however, it appears that, in  no view of the facts, 
such cause existed, and he allowed the motion, the order allowing the 
same will be reversed. I f  he finds the facts, and allows such motion 
simply because such cause does or does not exist as a matter of law, 
and not in the exercise of his discretion, the order will be set aside, 
and he will be directed to allow or disallow the motion, in his discretion. 
The statute intends that the judge, seeing all the facts and circumstances 
pertinent, and considering the merits of the motion, shall allow or dis- 
allow it in the just exercise of his discretion. H e  is better qualified 
to determine its merits than this Court, and, besides, such motions should 
be disposed of promptly. Branch v. Walker, 92 K. C., 87 ;  Foley 
v. Blank, 92 N.  C., 476; Taylor v. Pope, 106 N.  C., 267; Xlcinner 
v. Terry, 107 N.  C., 103; Albertson v. Terry, 108 K. C., 75 ;  Finlayson 

v. Accident Assn., 109 B. C., 196. 
(475) I n  case of appeal in cases like this, the judge should always 

decide that there was or was not "mistake, inadvertence, surprise, 
or excusable neglect," so that this Court might review his decision in 
that respect. I t  would be error if he declined to do so. The com- 
plaining party has the right to have that question decided, and after- 
wards reviewed here. 

I n  this case the findings of fact are not so full as they should be to 
enable us to decide that there was surprise or excusable neglect. I t  
seems there was surprise. The plaintiff had the first three days of the 
term to file his complaint, and the defendant might have filed its answer 
at any time during the term, as it appears it intended to do; but the 
court adjourned on Thursday of the week, the day, it seems, the counsel 
of the defendant intended to attend and appear for it. H e  may have 
been surprised by the adjournment of the court at so early a day of the 
week. Granting, for the present purpose, that there was "surprise or 
excusable neglect," the judge decided, as a matter of law, that the 
defendant was entitled to have the judgment set aside, and he did not 
exercise his discretion at  all, as he should have done. I f  he had done 
so, it may be that he would have declined to allow the motion; he 
might have been of opinion that the motion was unimportant, and that 
it would not promote the ends of justice to allow i t ;  he might have 
thcught otherwise; but in any case, he should have allowed or dis- 
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allowed the motion. in  his discretion, and not upon the simple ground 
that the defendant had the legal right to have it allowed. 

CLARK, J., dissenting: This was a motion to set aside a judgment 
for excusable neglect, An agreement of counsel is filed, and thereby 
made a part of the case on appeal, which recites that the judge did not 
base his ruling upon his discretion, but held, as a matter of law upon 
the facts found, that the defendant was entitled to have the judgment 
set aside. From the facts found, i t  appears that the summons 
m7as served on the defendant at Goldsboro on 7 July, returnable (476) 
to Duplin court, which began 3 August; that on Tuesday, 
4 August, the complaint was filed; that the court. adjourned in the 
afternoon of Thursday, 6 August; that no answer having been filed, 
a judgment by default and inquiry was entered.; that the defendant 
did not select a counsel to represent it at such court till that very day, 
and then chose one fifty miles away, instead of some lawyer in the 
county or at the court, who, if selected, even at that late day, could 
have been reached and instructed by telegraph. I t  is hard to see how 
i t  could be held, as a matter of law, that this entitled defendant to have 
the judgment set aside. 

The law requies the summons to be served ten days before court, to 
give the party time to employ counsel and instruct him as to his defense. 
This defendant was served twenty-six days before court met, and thirty 
days before the judgment was taken. I f  its agents were negligent in  
securing counsel, that has been always held by this Court to be the 
negligence of the defendant. Finlayson 1;. Accident Assn., 109 E. C., 
196, and cases there cited. I t  appears in "the facts found" that the 
agent on whom the summons was served at Goldsboro on 7 July sent it 
to another agent (as required by defendant's "regulations" in such 
cases) at Atlanta, Georgia; that the head agent there delivered it to 
another general agent in  that place, who, after a delay (not attempted 
to be accounted for) of ten days, sent it on 18 July to another repre- 
sentatire of the defendant at Greensboro, who, by mistake (whether 
excusable or not is not explained), sent the papers-it does not appear 
that there was anything more than the simple summons-to another 
general agent in South Carolina; that by this latter, on 20 July, the 
papers mere sent back to the company's representative at Greensboro, 
but by "some mischance" (as to which general expression no 
facts are found) they were not delivered till 4 August, though (477) 
i t  is found that the transmission was not by United States 
mail, but by the hands of another agent of the defendant. I t  is 
stated that, being sick that day, the representative of the company on 
the next day, 5 August, sent the papers to another general representa- 
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tive living in  Raleigh. I t  does not appear whether the latter was to 
act as counsel, or was another supervising agent to select counsel; but 
however that may be, he was not in  Raleigh, and the telegraph being 
then first resorted to by still another agent, the general representative 
at Greensboro is advised of such fact. And then, some time on Thurs- 
day, 6 August, after the adjournment of court (for it is found as a fact 
"the court had adjourned the same day"), counsel for the first time is 
asked to appear, and he is not at  the county-seat where the case is 
pending, but 50 miles away. During the thirty days which had elapsed 
since service of process, the matter had been in  the hands of nine differ- 
ent agents of the defendant that we know of, and at last the counsel 
selected was the regular counsel of the defendant in  the same town of 
Goldsboro in  which the summons had been served a month before. That 
some of these general. agents were gentlemen of high distinction and 
lawyers of eminent ability did not, in my judgment, justify the court 
below in  holding, "as a matter of law," that neither they nor an j  of 
the other numerous agents had not been guilty of inexcusable negli- 
gence. 

The simple summons, giving notice that the defendant should appear 
and answer the complaint of the plaintiff, which would be filed on the 
first three days of Duplin Superior Court, whioh would begin on 3 
August, and in default thereof that this very judgment, by default, 
would be taken, had been served in  Goldsboro, had been sent "by regula- 
tions" of the defendant from one of its agents to another through three 
states, from point to point, from office to office, with no legal explana- 

tion of a single day's delay, and we are asked to say, as a matter 
(478) of law, that such negligence was excusable. That some of these 

agents were counsel (if the negligence was indeed theirs, and 
not that of some other of the agents who had the handling of this docu- 
ment) does not alter the fact that the negligence of a lawyer, who is 
not to appear in the cause himself, but is to employ other counsel, is the 
negligence of an agent pro hac vice, and that his neglect is the neglect 
of the defendant. The Court so held at  last term in  Pidayson  v. Acci- 
dent Assn.. 109 N.  C.. 196. and that case cites several precedents in this , , 
Court to the same effect. The ten days delay of theAsummons in At- 
lanta, Georgia, from 8 July to 18, is prima facie neglect, and no facts 
are found to excuse it. I f  the other twenty days are accounted for, 
there would still be inexcusable neglect. That the defendant's agent in 
South Carolina chose to send the papers by another agent of the com- 
pany to its general representative in Greensboro, on 20 July, and that 
they were not received there till 4 August, "by some mischance," is 

facie negligence, at least of the intermediary agent, and being 
unaccounted for, and no inquiry made for the missing paper, it is diffi- 
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cult to see how, as a matter of law, it can be held that the defendant 
was not liable for such neglect of its agent. Churchill v. Ins. Co., 92 
N.  C., 486; Boing v. R. R., 88 N. C., 62. Again, when the papers were 
received by the defendant's representative at Greensboro on 4 August, 
he knew from the face of the summons itself that Duplin court had then 
been in  session two days. He  wrote a letter to the representative in 
Raleigh, who, being a prominent lawyer in large practice, could not 
be expected to be always at home. Ese of the telegraph instead of the 
mail would have brought that information, and a telegram to the 
counsel finally employed at Goldsboro could have been sent Wednesday 
morning in  full time for counsel to have attended, if, indeed, the court 
being in  session, the telegram, in view of previous delays, should not 
have been sent direct, on Wednesday, to some counsel in  Duplin. 
Such counsel could have been instructed by telegraph as to the (419) 
answer, or the defendant could, at least, have shown diligence 
by laying the facts before the court and applying for time. The fail- 
ure, under the circumstances, to use the telegraph was inexcusable 
neglect. Bradford v. C'oit, 77 N .  C., 1 2 ;  Pinlayson v. Accide,nt Assn., 
supra. The court was a one week's term. The complaint was filed on 
Tuesday. The answer certainly could have been filed before adjourn- 
ment on Thursday, which was no ('surprise," and not unusual in  prac- 
tice. To hold such adjournment to be "legal surprise" would render 
judgments by default invalid in  all cases except where the court has 
business to occupy it the full term. There can be no pretense that there 
was not ample time in which to file the answer, as could legally have 
been done at any moment of the forty-eight hours which elapsed between 
the filing of the complaint and the judgment of court, in the regular 
course of business, on Thursday afternoon. The true reason why the 
answer was not filed is not this at all, but because the defendant had no 
attorney, and did not secure one till that day, and after the adjournmext 
of the court, and he many miles away from the place where the court 
was being held. I t  was the duty of the defendant to take notice of sum- 
mons and process served upon it, and when its failure to do so was 
caused by the negligence of its agents, it became liable to a judgment by 
default, like anyone else. The plaintiff, it is true, was entitled to 
three days to file his complaint. This was a privilege. H e  was not 
compelled to wait that long. When he filed his complaint on Tuesday, 
the defendant, having been put in court by service of summons, was 
fixed w'ith notice. I t  then became its duty to file its answer before court 
adjourned. There were forty-eight hours in which to do so between the 
time the complaint was filed and the adjournment of the court. I t  is 
not found, or even suggested, that the defendant could not then have 
filed its answer before the adjournment, as doubtless all other litigants 
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at  that term did. But if it could not, it was inexcusable neglect 
(480) that the defendant did not have counsel there to apply to the 

court for an extension of time, which the court had the discre- 
tion to grant, and doubtless would have granted in a proper case. Had 
the defendant been a citizen of Duplin, and waited thirty days after 
service of process, and two days after complaint filed, and not employed 
counsel till the day court adjourned, and after its adjournment, and 
then employed one not attending the court, but 50 miles away, would 
not this have been inexcusable neglect, and does not the same rule apply 
to the defendant here? The fact of its being a nonresident of the county 
could make no difference after summons actuallv served. 

Amid all this commotion, and marching and counter-marching of this 
mere copy of a summons, there is danger of forgetting that there is a 
plaintiff who, ordinarily, would have the legal right to a judgment by 
default, if the defendant paid no attention to the action after having 
been served m?ith summons ten days before court. That the defendant 
chooses to do its business in this way is a matter of which no one can 
complain. I f  it wishes to enjoy the luxury of a "circumlocution office," 
it has a right to do so. But when it seeks to have it held "as a matter 
of law" that the use of such methods is excusable neglect, and that the 
plaintiff must yield his rights, and the courts conform their procedure 
to the defendant's peculiar method of taking thirty days to get notice 
of the summons, served on the defendant in Goldsboro, to its counsel lir- 
ing in Goldsboro, neither reason nor precedent can be found to support 
the position. The delay of thirty days to procure counsel after service 
of summons is inexcusable neglect. I t  was the neglect of some agent or 
agents of the defendant. I t  is not so difficult to find a lawyer to repre- 
sent any defendant that more than thirty days was required here, when 

the law allows only ten days for that purpose to other defendants. 
(481) The neglect of the defendant's agents was its neglect. I t  is im- 

material which one of the agents was responsible for it. Their 
aggregate neglect was at the door of the defendant. I t  had the se- 
lection of its own agents. I f  the fault, as is probable, was in the 
peculiar "regulations" of the defendant, it is the negligence of the cor- 
poration that i t  has such. I t  cannot ask that, therefore, the Court 
should construe the law differently as to it from the rulings heretofore 
made in numerous cases. The Court say, in Sluder v. Rollins, 76 N. C., 
271, that "The least that can be expected of a person having a suit in 
court is that he shall give it that amount of attention which a man of 
ordinary prudence usually gives to his important business," and that a 
failure to do so is inexcusable neglect. Kerchner v. Baker, 82 N. C., 169. 
Sluder v. Rollins has been cited and approved, also, in Hoclgin v. ..Vat- 
thews, 81 N.  C., 289; Cobb v. O'Hagan, ibicl., 293; University v .  Las- 
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siter,  83 N. C., 38; H e n r y  v. Clayton,  86 N. C., 371; Depriest c. Patter-  
son, ibid., 316; Chuchill  v. Ins. Co., 88 N. C., 305; Roberts v. Allnzan. 
106 N. C., 391. The attention given this case by the agents of the 
defendant was not such as "a prudent man would give his important 
business." That the neglect here was that of agents gives the defendant 
no greater privilege than an individual, as a corporation must neces- 
sarily act through agents, and their neglect is the neglect of the corpo- 
ration. I11 no aspect is this case as strong for the defendant as in 
Churchill  v. I n s .  Co., 92 X. C., 485 (which is more nearly like it than 
any other), where the Court say the facts were not sufficient legal excuse 
which should be allowed to deprive the plaintiff of his legal rights in 
the premises. I f  this state of facts constitutes excusable neglect, it 
would be difficult to conceive any possible combination of circum- 
stances under which this defendant could be guilty of inexcusable neg- 
lect, unless it be that the "regulations" of the defendant might possibly 
have required this copy of a summons to be submitted to the 
scrutiny and gaze of a still greater number of its representatives (482) 
in  a greater number of cities and states. 

I t   odd seem.that amid the "numerous and multitudinous" handlings 
of this sumnlons for thirty days by ,so many agents, the defendant should 
be fixed with notice of its contents, and of the place and time where and 
when it should appear, and of the notice therein that if it did not, this 
judgment would be entered, and that i t  was inexcusable that it did not 
pay enough regard to it to employ counsel. I cannot concur in the 
ruling below, that the whole thing was in law "an unavoidable aocident." 

The defendant's contention that the case should be tried by a jury, and 
not upon a technicality, if logical, would, by a judicial construction, 
abolish all judgments by default (if such judgments can be called a 
technicality). The statute gives the plaintiff a legal right to have such 
judgment when the defendant neglects in apt time to put in his defense. 
I f  such judgments can always be struck out as of right, defendants could 
always obtain delay by showing a contemptuous disregard of the process 
of the court, or neglecting to answer the complaint till it suited their 
convenience. I n  truth, in law and in reason, a judgment by default is 
as valid as any other, and can only be set aside when the failure to 
answer in apt time was not caused by the negligence of the defendant 
or its agents. The rule that where the negligence is that of counsel the 
defendant can hare the judgment set aside is a matter of grace, and 
has nerer been extended beyond the negligence of the counsel actually 
appearing i n  the cause, and not even that far  unless the defendant was 
diligent, and himself without laches. Bradford v. Coit ,  77 N. C., 72; 
Roberts  v. A l l m a n ,  106 N.  C., 391. I t  is true, if defendant had em- 
ployed counsel in time, he m i g h t  have been negligent in putting in the 
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answer in  time, and the defendant usually would be excused; but it is 
a non sequitur that therefore the defendant's negligence in not employ- 

ing counsel in time is excusable. " 

(483) Whether the facts found constitute excusable or inexcusable 
neglect is subject to review. Our decisions are uniform that, if 

there is excusable neglect, the court, in its discretion, may grant, or not, 
the motion to set aside the judgment. But if the neglect is inexcusable, 
it cannot set it aside. I think the court below erred-(1) in not hold- 
ing the neglect inexbusable; (2) if it had been excusable neglect, in 
holding that, as "a matter of law," the judgment should be set aside. 
I t  would, in  that case, have been matter of discretion. 

Upon the findings, in any aspect of them, the defendant is not 
entitled to have the default set aside, for it is not found that it has 
a meritorious defense. Bank v. Foote, 77 N. C., 131. I t  is not entitled 
to have the case sent back to have an express finding on that fact. Not 
having been found, it is to be deemed not to exist. 

I t  is  said by Ashe, J., in Churchill v. Ins. Co., 88 K. C., 205: "A 
party seeking to vacate a judgment under section 133 (now 274) of 
The Code is always at default, and the onus is upon him to shorn facts 
which would make the refusal to vacate an abuse of discretion. Kerch- 
?ter v. Baker, 82 N.  C., 169." 

I think the ruling below should be reversed, and the case sent back; 
that the plaintiff should execute his inquiry before a jury at the next 
term, according to the regular procedure of the courts. 

PER CURIAM. Affirmed. 

Overruled: Manning v. R. R., 122 N. C., 831; Ham v. Person, 173 
. K. C., 74. 

(484) 
THE STATE v. WILLIAM NORMAN. 

Amendment-Constitution-Statute-False Pretenses. 

1. The power conferred upon the Superior Courts by The Code, sec. 908, to 
amend any process, pleading, or proceeding begun before a justice of the 
peace, is unrestricted, save only that the effect of the amendment must 
not change the nature of the offense originally intended to be charged. 
I t  is not necessary that the amendment should have the concurrence of 
the justice of the peace who heard the cause, nor that the amended 
charge should be resworn. 

2. Laws 1889, ch. 444, making it  a n  indictable offense to procure advances 
"with intent to cheat and defraud" by false promises to begin work, is not 
unconstitutional. The gist of the offense is not the obtaining the 
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advances, and afterwards refusing to perform the labor, but in the 
fraudulent intent at the time of obtaining the advances and making the 
promise. 

3. Where, upon a promise to begin work on the following Monday, the prose- 
cutor made advances to the defendant, and the latter failed, without 
proper excuse, to begin work at the time stipulated, and was arrested on 
complaint of prosecutor on Tuesday: Held, to be a failure to begin 
work within the meaning of the statute. 

IXDICTMEKT, tried before Brown,  J. ,  at Fall  Term, 1891, of BEAU- 
FORT. 

The defendant is charged with violating chapter 444, Laws 1889, 
amended by chapter 106, Laws 1891, which, as amended, provides: "If 
any person, with intent to cheat or defraud another, shall obtain any 
advances in money, provisions, goods, wares or merchandise of any 
description from any other person or corporation upon and by color of 
any promise or agreement that the person making the same will com- 
mence or begin any work or labor of any description for said person 
or corporation from whom said advances are obtained, and said person 
so making said promise or agreement shall unlawfully and willfully 
fail to commence and complete said work according to contract without 
a lawful excuse, the person so offending shall be guilty of a misdemeanor, 
and punished by a fine not exceeding $50, or imprisonment not 
exceeding thirty days." (485) 

The affidavit and warrant were as follows: 

J. R. Beasley, being duly sworn, etc., says that at  and in  said county, 
and in Bath Township, on or about 24 October, 1891, William '7 I orman 
did unlawfully and willfully obtain advances from me by false pre- 
tence for the amount of $2.09, by promising me to settle the same, and 
failed to comply, against the form of the statute in such cases made and 
provided, and contrary to law and against the peace and dignity of 
the State. J. R. BESSLEP. 

To a n y  Constable or other lawful oficer of Beaufort  County- 
GREETING : 

You are forthwith commanded to arrest William Norman, and him 
safely keep, so that you have him before me at my office in Bath, or 
some other magistrate in said county, immediately, to answer the com- 
plaint and be dealt with as the law directs. 

Given under my hand and seal, this 26 October, 1891. 
J. S. MARSH, J. P. 

The defendant was convicted before the justice of the peace and 
fined $3, and appealed to the Superior Court. I n  that court leave was 
granted to amend the warrant. This was executed by amending the 
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affidavit, so that it reads as follo~m, the additional words being in 
italics : 

"J. R. Beasley, being duly sworn, complains and says that at and in 
said county, and in Bath Township, on or about 24 October, 1891, 
William Norman did unlawfully and willfully obtain advances from me 
by false pretense to the amount of $2.09-meat, flour, money-by prom- 

ising me to work to settle the same, and failed to comply. T h e  
(486) defendant  W i l l i a m  N o r m a n  o n  24 October, in Beaufort  Cozwt?j, 

un lawfu l l y ,  w i t h  in ten i  t o  clzeat and defraud J .  R. Beasley, did 
ob ta in  f rom said Eeasloy $1 in money ,  one pound of $our and other' 
advances, u p o n  and b y  color of h i s  promise t h e n  and t71 ere made  t o  said 
Bea,sley t h a t  t h e  said f lorman would begin work for t h e  said Beas le !~  
t o  pay  for said advances; and t h e n  and there  un lawfu l l y  and wi l l fu l l y  
did  fail t o  begin and complete said ' lnbor,  a c c o d i n g  t o  said contract,  
w i thou t  lawfu l  excuse, contrary t o  f h e  statute-against the form of the 
statute in  such cases made and provided, and contrary to law and against 
the peace and dignity of the State." (Signed J. R. Beasley.) Warrant 
as above. 

The defendant excepted because the justice of the peace was not 
present, and because the prosecutor did not swear to the warrant after 
i t  was amended. 

The prayer for instruction (which was refused) and the charge of 
the court are stated in  the opinion. Verdict of guilty. Defendant 
moved in arrest of judgment on the ground that the statute for the 
violation of which the warrant was issued was unconstitutional and 
void, as being in violation of Article I, see. 16, of the Constitution, for- 
bidding imprisonment for debt. Motion denied. Exception by the 
defendant. Judgment. Appeal. 

Attorney-General and  J .  H.  XmaZl for t h e  State .  
Charles  F .  W a r r e n  for defenclani. 

CLARK, J., after stating the case: The Code, see. 908, provides that in 
any proceeding begun before a justice of the peace, whether in a civil 
or a criminal action, the court in which such action shall be pending 
"shall have power to amend any nfarrant, process, pleading or pro- 
ceeding in  such action, either in  form or substance," and either before 
or after judgment. I t  is held that the section confers "unrestricted 
power of amendment" in  such rases, provided the amendment does not 

change the nature of the offense intended to be charged. S. v. 
(487) V a u g h a n ,  91 N. C., 532. "Any amendment may be made that 

perfects the charge of the offense, whether such amendment 
affects the form or the substance," provided it does not "charge an 
entirely different offense in  substance from that at first intended." 8. 1). 
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Crook, 91 N.  C., 536; S. v. Smith, 103 S. C., 410; X. v. Baker, 106 
S. C., '758. The warrant may refer to the affidavit, which thereby be- 
comes a part of it, and the court can amend either affidavit or warrant, 
or both. S. v. Sylces, 104 N. C., 695; 8. v. Window,  95 R. C., 649. 
The charge in the present case, as set out in the affidavit and warrant 
before the justice, was, of course, defective. Had 'it not been, there 
would have been no need of amendment. But the amendment did not 
change the offense intended to be charged. I t  merely perfected and 
made the charge more correctly and specifically, and was within the 
power of the court. The defendant contends, however, that it was 
improvidently allowed in this case, because the justice was not present, 
and the affidavit mas not sworn to after the amendment. This is a mis- 
conception of the object of the act. The amendment is not for the pur- 
pose of perfecting the process to secure the arrest of the defendant. 
That has been already done. There is no need, after amendmnt, that 
the affidavit be resworn, or that the warrant be again served, nor can 
there be any necessity that the justice be pregent. The amendment 
rests in the discretion of the court, and does not require the concur- 
rence or consent of the justice. The amendment is to perfect and make 
more regular the same charge which had, theretofore, been insufficiently 
or defectively made before the justice of the peace. Essential words, 
such as '(unlawfully," "~villfully," and others, without which the war- 
rant treated as an indictment on the trial in  the Superior Court would 
be fatally defective, can be supplied by amendment even after verdict. 
S. 1;. Crook, and other cases cited above. This differs from an amend- 
ment of an affidavit in attachment, which should be again sworn 
to after amendment. Bank v. Frankford, 61 N.  C., 199. Here (488) 
the court has jurisdiction by the arrest of the defendant who is 
before it, and the amendment of the affidavit is only because it is made 
a part of the warrant by being referred to therein, and the amendment 
is really of the warrant. , 

The defendant asked the court to charge, "If the jury should beliere, 
from the evidence, that the defendant agreed to begin work on the fol- 
lowing Monday for Beasley, and to pay him for advances by picking 
cotton during the week, but, was arrested by Beasley on Tuesday, then he 
was not guilty." This was properly refused. Having failed to begin 
work according to contract, the defendant had necessarily failed "to 
begin and complete the work" as agreed. The criminal offense is not 
the promise to pay for the advances in work and the failure to do so. 
That would be a mere breach of contract, and could not subject the 
party to liability to imprisonment. The offense charged is that the 
defendant, with intent to cheat and defraud, '(obtained the advances upon 
an agreement to begin work to pay for the same on Monday," and "~111- 
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lawfully and willfully failed to commence and complete said work ac- 
cording to contract, without a lawful excuse." I f  the defendant, with 
such fraudulent intent, procured the advances on the promise to begin 
work on Monday, and unlawfully and willfully failed to begin on that 
day, without lawful excuse, the offense was complete. The charge of 
the court, which w&s very clearly and correctly expressed, was as follows : 
"In order to convict, the State must show to the full satisfaction of the 
jury something more than obtaining the advances, a promise to work 
to pay for the same, and a breach of that promise. Nothing else being 
shown, these facts would constitute only a breach of contract, and for 
this the defendant could not be prosecuted criminally. The jury must 
be fully satisfied of an element of fraud in this transaction. I f  the 

jury believe, from the evidence, that the defendant obtained 
(489) these advances and promised to commence work on Monday 

morning to pay therefor, and at the time he obtained the ad- 
vances and made the promise, intended to keep his word and commence 
work, and afterwards, being attracted by higher wages, or for other 
cause, failed to do so, he would not be guilty. But if the jury are fully 
satisfied that at the time he obtained the advances and made the promise 
(if he did make i t )  the defendant did not intend to commence work, 
but used the promise as an artifice or fraud for the sole purpose of ob- 
taining the advancements, then he would be guilty. The jury must be 
satisfied that the defendant's object and purpose was to cheat and de- 
fraud." 

I n  view of this charge, and what we have already said, it is not neces- 
sary to discuss the motion made in  arrest of judgment, on the ground 
that the act creating the offense was in  violation of section 16, Article 
I of the Constitution of North Carolina. That section provides, '(There 
shall be no imprisonment for debt i n  this State, except in cases of 
fraud." The offense denounced by this statute is not the failure to com- 
ply with the contract, but the fraud i n  making it to obtain advances 
"with intent to cheat and defraud." Ordinarily it might be somewhat 
difficult to show such intent, in the absence of admissions of the defend- 
ant. Certainly evidence merely of the agreement to wrok, the obtaining 
advances thereon, and the failure to comply, would not warrant or sup- 
port a verdict. But here there is no exception that the evidence was not 
sufficient to go to the jury, and, indeed, for that reason probably the 
entire evidence is not sent up. 

Xo error. 

Cited: Sheldon v. Kivett ,  ante, 410; S .  v. Davis, 111 N. C., 732; Cox 
v. Grisham, 113 N. C., 280; Starlce v. Cot to l~ ,  115 S. C., 84;  McPhail v. 
Johnson, ib., 302; S .  v.  Wernwag, 116 N. C., 1063;  S .  1;. I$'illiams, 150 
N. C., 803; 8. v. Grifin,  154 N.  C., 612. 
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THE STATE v. S. W. LATHAM. 
(490) 

, Just ice  of t h e  Peace-Statute, Construct ion of .  

A justiee of the peace is not guilty of a violation of the statute (The Code, 
sec. 906) by failing to make report to the clerk of the Superior Court 
when there have been no criminal cases disposed of by him within the 
time therein prescribed. 

INDICTMEKT for violation of section 906 of The Code, tried at Febru- 
ary Term, 1891, of CRAVEPI', B r y a n ,  J .  

The indictment charges that the defendant, being a justice of the 
peace, did, "on certain days in the years 1890 and 1891, try and for- 
mally dispose of certain criminal actions, and that he did udlfully and 
unlawfully fail  to furnish the clerk of the Superior Court at February 
Term, 1891, with a list containing the names of all parties tried in all 
criminal actions finally disposed of by him," etc. 

The special verdict finds that the defendant failed to return such a 
list, but that such failure was attributable to the fact that "the defend- 
ant had no criminal proceedings of any kind before him, and no crimi- 
nal cases of any kind were tried or to be tried and finally disposed of 
before him as a justice of the peace" during the period set forth in the 
indictment. It was also found that the defendant "had no papers in  
any criminal case or proceeding tried or to be tried before him between 
said terms to return to the Superior Court clerk." 

Upon this finding, the court was of opinion that the defendant was 
not guilty, and the verdict was entered accordingly, and the solicitor 
appealed. 

Attorney-General for the  State .  
ATo counsel for defendant .  

SHEPHERD, J. : We are of the opinion that his Honor was clearly right 
in holding that the defendant was not guilty. The Code, sec. 906, under 
which the indictment was drawn, does not provide that a justice 
of the peace shall make a report stating that he has had no such (491) 
final proceedings before him. I f  such had been the purpose of 
the Legislature, i t  would undoubtedly have said so. The statute only re- 
quires a return of such final criminal proceedings as may have been 
tried and disposed of. I f  no such proceedings have been had, how can 
the justice furnish the clerk "with a list of the names and offenses" of 
the parties tried before him? 

We cannot stretch the plain letter of the law so as to make the failure 
to do an impossible thing an indictable offense. 

Affirmed. 
3 4 5 
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T H E  STATE v. JACK JORDAN AKD DRED FRANCIS. 

Rape-Indictment-Evidence-Witness. 

I. Two or more persons may be guilty of the single crime of rape, and be 
jointly indicted therefor. 

2. Upon the trial of an indictment for rape, the prosecutrix swore that one 
of the defendants held her while the other perpetrated the crime, and 
neither she nor her husband (who was present) assented to the act; 
the defendants admitted the carnal intercourse, but testified that it was 
with prosecutrix's consent, and, to break down her testimony, proposed 
to show by her examination on the preliminary hearing before a justice 
of the peace-which had been reduced to writing by the magistrate, but 
had not been signed-that she had then stated her husband told her to 
allow defendant to have intercourse with her; the justice of the peace 
did not remember what she had sworn in that respect, nor could he re- 
fresh his memory by reference to the paper; but testified that the docu- 
ment was a correct statement of what she swore: Held, (1) that the 
proposed evidence was relevant and pertinent, although the witness had 
not been given opportunity to admit or deny the statement; ( 2 )  that 
the paper, while not competent as substantive evidence, was competent 
for the purpose offered. 

(492) INDICTMENT for rape, tried at  January Term, 1892, of SORTH- 
AMPTOE, W i n ~ t 0 . f ~  J .  

The prisoners are charged in the first count of the indictment with a 
rape committed upon the prosecutrix; and, in a second c o ~ ~ n t ,  one of 
them is charged with being present, aiding and abetting the other to 
perpetrate the offense. 

Upon the plea of not guilty, there was a rerdict of guilty, and a mo- 
tion in arrest of judgment upon the ground that the indictment charged 
that the prisoners jointly committed the offense. The court o~errulecl 
the motion, and the prisoners excepted. 

The prosecutrix mas examined as a witnws before the committing 
magistrate, and the latter reduced her evidence to writing, as she gare it. 
She was afterwards examined as a witness on the trial in the Superior 
Court. I n  order to contradict and discredit her the defendants proposed 
to ask the witness (the committing magistrate) if he did not hear the 
prosecutrix say, at  the trial before him, in answer to a question asked 
her by the defendant Joe Jordan, that her husband told her to let him, 
the said Joe Jordan, have intercourse with her while he had hoId of her. 
The witness testified that the proceedings were in his handwriting, and 
he was certain that what was there written was a true statelllent of 
what occurred before him at the trial. After objection to the e~idence 
by the State, he was cautioned by the couk that he might refresh his 
memory from the papers, and then testify from his memory, but that 
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he could not simply read the papers. The witness said, while he was 
certain as to the truth of what was in the papers, which he had written 
at the time of the trial, he could not remember what the prosecutrix 
said, except front the papers in his hands. The court told him he could 
not read from the papers. The defendants thereupon proposed to 
offer the paper in evidence to show what the prosecutrix. did say, (493) 
in order to contradict and discredit her. This was excluded by 
the court. The defendant excepted. The evidence was not signed. 

The other material facts are stated in  the opinion. 
From the judgment of death, the prisoners appealed. 

Attorney-General for the Xtate. 
T .  W .  Mason for defendants. 

/ 

MERRIMON, C. J. : The indictment is sufficient, and the court properly 
denied the motion in arrest of judgment. Two or more men may com- 
mit the single crime of rape by being present, aiding and abetting the 
actual ravisher in the perpetration of the offense. At the common law, 
all such offenders are-equally principals and alike participate in the 
crime and guilt. They may, therefore, all be indicted together in the 
same manner as the one who directly does the injury. The statute of 
this State in respect to rape does not change or modify the common law 
as to persons present, aiding and abetting in the perpetration of that 
crime. Hale P1. Cr., 269; 1 Bish. CT. L., sec. 1090;'Rex v. Folks, 1 
Moody Cr. Cases, 354. The second count is unnecessary, and is no 
more than redundant matter. The evidence for the prosecution went 
to prove that both the prisoners actually ravished the prosecutrix, and 
that there were two distinct rapes-one by each of them--committed 
upon her;  but it also went to prove that each of the prisoners was 
present aiding and abetting the other in the perpetration of the offense 
actually committed by him. There was evidence to prove that they 
were each guilty of both offenses. But this state of evidence did not 
affect the sufficiency of the indictment. The latter was sufficient, and 
there was evidence from which the jury might render a verdict oi guilty 
upon it. 

The assignment of error as to the exclusion of the evidence of the 
committing magistrate must be sustained. On the trial, the pros- 
ecutrix, testifying as a witness for the State, aniong other things, (494)  
said : "Then Jack held her husband while Dred raped her ; that it 
was done violently, with force and intimidation, neither she nor her 
husband assenting thereto, .and she had been sick ever since." 
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Each of the prisoners were examined as a witness for the defense, 
and admitted that he had had carnal knowledge of the prosecutrix at 
the time and place alleged, and "testified that she consented to sexual 
intercourse." 

The prosecutrix had been examined as a witness before the commit- 
ting magistrate. On the trial, the prisoners proposed to contradict and 
impeach her by showing that she testified before the magistrate on the 
preliminary examination "that her husband told her to let him, the 
said Jack (one of the prisoners), have intercourse with her while he 
had hold of her." That such was the purpose of the examination of the 
magistrate, and the introduction of the written evidence of the prose- 
cutrix taken by him, sufficiently appears from the evidence of the prose- - 
cutrix above recited, the testimony of the prisoner just recited, and 
the questions put to the magistrate. I t  appears, from strong implica- 
tion and inference, that the purpose was to contradict the prosecuting 
witness in  the respect just mentioned. 

The magistrate testified clearly that the written statement of the evi- 
dence of the prosecutrix, taken by him on the preliminary examination 
of the prisoners, was correct and true. I t  must be assumed that it 
would tend to show what the prisoners proposed to prove by it. Then, 
was that written statement competent evidence? We think it was com- 
petent for the purpose of showing, in  some measure, that the prosecu- 
trix had given, under oath, a different account of material facts con- 
nected with the rape charged, in her examination before the committing 
magistrate, from what she testified to on the trial, and thus to discredit 
her. The magistrate said he could not state on the strength of his recol- 

lection what she testified to before him, but he said that he took 
(495) her evidence down in writing, and he took it truly; that the 

written evidence before him was taken by him, and contained a 
correct and true statement of what she said. I t  is clear he might, if he 
could, have testified as to what she said before him. Then, if he could 
so testify, why was the written evidence, taken and identified by him as 
true, not competent? His memory in the lapse of time and from other 
causes might fail, but the true written statement could not change; 
it spoke the truth when it was offered in evidence as certainly as it did 
the day it was written. I f  it was taken truly, it was safer, stronger, 
more reliable than the unaided memory of any witness. I t  has been 
held by this Court, after much reflection, in S. v. Pierce, 91 N. C., 606, 
and Bryan v. Moring, 94 N. C., 687, that the evidence of a witness re- 
duced to writing and properly identified as correct and true is compe- 
tent when pertinent and relevant on the trial of actions. Those cases 
\%-ere well considered, and we see no reason to.modify them in the respect 
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pertinent here. On the contrary, we again approve them. See, also, 
Dacenport a. McKee, 94 N.  C., 325. 

I t  is to be observed that the purpose of the evidence excluded is not 
to contradict the prosecuting witness as to something merely collateral, 
but to show that she gave contradictory accounts of the very matter in 
question. I t  was not, therefore, neceisary to ask the witness what she 
said on the preliminary examination before offering evidence of her con- 
tradictory statements. Jones v. Jones, 80 N. C., 246; S. v.  Garland, 
95 W. C., 671; 8. v. McQueen, 46 N .  C., 177. 

I t  is further to be observed that the written statement of the evidence 
of the prosecutrix was not offered as substantive evidence, as allowed 
'in appropriate cases by the statute (The Code, see. 1157). I t  was not 
sufficient for that purpose, because, as appears, it had not been taken 
in  conformity with the statute. That it was not signed by the witness 
did not render i t  incompetent when offered as evidence in the 
present case. S. v. Pierce, supra; Bryan v. Moring, supra. (496) 

The contradictorv evidence was relevant and comsetent. The 
~r i soners  testified that the prosecutrix assented to their sexual inter- 
course with her. I n  view of their contention, if the husband, who was 
present at  the time of the perpetration of the alleged rape, told the 
prosecutrix to have such intercourse with the prisoner Jordan, this 
would be some evidence of what was said and done. and it might have " 
had some weight with the jury. But the contradictory statement was 
not offered to prove that the husband did so instruct his wife, but to 
discredit the wife as a witness by showing that she made the statement 
under oath at one time in one way, and a statement on the trial under 
oath just the reverse, as to what was said by her husband at the scene of 
the rape. The purpose was to satisfy the jury that she was unworthy 
of credit. 

I t  is not sufficient to say that the evidence was unimportant. I t  was 
evidence the prisoners were entitled to have submitted to the jury, and 
it was their province to determine its weight in  connection with other 
evidence before them. I t  is our province and our solemn duty to deter- 
mine and apply the  law. 

The prisoners are entitled to a 
New trial. 

Cited: Bank v. Deposit Co., 128 N.  C., 370; Trust  Co. a. Benbow, 
136 N. C., 308; 8. 21. McKenzie, 166 N. C., 294. 
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(497) 
THE STATE v. JOSEPH H. SHIELDS. 

Assault-Indictmeat-Deadly Weapon. 
1. The description, in an indictment, of the instrument with which an as- 

sault was made, as "an axe," ex, vi termini imports a deadly weapon. 
2.  One who by conduct calculated to produce a' breach of the peace provokes . 

an assault cannot protect himself from responsibility therefor upon the 
ground that he fought in self-defense. 

CRIMINAL ACTION, tried before m'inston, J., at November Term, 1891, 
of ORAKGE. The facts appear in the opinion. 

Attorney-General and J .  B. Batchelor for the State. 
J .  X. Xanning for clef endant. 

DAVIS, J. : The defendant was charged with an assault and battery 
on one Samuel P. Garden, with a deadly weapon, to wit, an axe. The 
defendant and prosecutor were at the house of Frank Carden, a brother 
of the prosecutor. I t  was in evidence that Sam Carden was in the yard 
sharpening an axe, when the defendant asked Frank Garden's wife 
for a gun, which she refused to let him have, her husband being absent; 
whereupon the defendant used opprobrious and insulting language to 
her, calculated to provoke a breach of the peace, and went into the house 
to get the gun, after being forbidden; that afterwards he went to the 
prosecutor and seized the axe in his hands, and in the struggle to get , 

possession of it struck him over the head, and also broke his collar-bone. 
I t  was also in evidence that the prosecutor had raised the axe to strike 

the defendant, and that each had hold of the axe and was endea~oring 
to get possession of it when the blows were struck; that John 

(498) Shields, a son of the defendant, testified that the prosecutor 
said, "If you go in  the house I will mash your brains out with 

the axe." 'There was much other conflicting testimony, some of it tend- 
ing to show that the prosecutor had assaulted the defendant, and that 
there was an affray. 

No special instructions were asked of the court, but counsel for the 
defendant, in his address to the jury, laid much stress upon the alleged 
fact that the prosecutor had assaulted the defendant with an axe, and 
defendant used only sufficient force to disarm the prosecutor. His 
Honor charged the jury, among other things: "In this case all the 
witnesses having stated that a blow was struck, by which the defendant, 
in the difficulty, broke the shoulder-blade of the prosecuting witness, 
the defendant cannot justify such blow unless he was acting in self- 
defense. I f  he used no more force than was necessary to protect his 
person from hurt or harm, he is not guilty, but if he used excessive 
force, or was not acting in self-defense, but assaulted Carden, Carden 
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not assaulting or attempting to strike the defendant, he is guilty." The 
case on appeal states : "The court also fully recapitulated the testimony, 
and explained the law as applicable to the same, and gave the instruc- 
tions of counsel for State and defendant. Counsel excepted upon the 
ground that his Honor failed to state, in  a correct and concise manner, 
the evidence given in the case, and to explain the law arising thereon, 
and particularly that he had failed to call the attention of the jury to the 
law governing the defendant's right to disarm his adversary, if they 
belie~~ed the evidence of John Shields, but did not request the court to 
do so.'' 

The defendant moved in arrest of judgment, which was refused, and 
the defendant excepted. The only ground alleged for the motion in ar- 
rest of the judgment is that the deadly weapon is simply described as 
an axe, without giving its size, weight, etc. An axe is ex vi  
termini a deadly weapon, and without further description the (499) 
court must conclude that a blow given with it, by a man of ordi- 
nary strength, would produce death or great bodily harm, and the mo- 
tion v-as properly refused. S. v. Phillips, 104 N. C., 786. 

I t  is insisted by the counsel for defendant that his Honor failed to 
recapitulate the testimony, and especially that of John Shields, and 
to state the law applicable thereto. The case on appeal expressly states 
that "The court fully recapitulated the testimony and explained the 
law as applicable to the same,'' and there is nothing in the record to 
show to the contrary, and we must accept this as true. But counsel 
for the defendant insists that, according to the testimony of John 
Shields, his Honor should have told the jury that the defendant had a 
right to disarm the prosecuting witness. No such instruction mas asked, 
and there was no error in failing to give it. But it would have been an 
error in his Honor to have singled out any particular witness, and told 
the jury if they believed that witness they must find the defendant 
guilty or not guilty. This is too clear to need citation of authority, 
for there was conflicting testimony; besides, his Honor charged the 
law correctly as applicable to the testimony of John Shields, for the 
jury rvere told if the defendant used no more force than was necessary 
to protect his person from hurt or harm, he was not guilty, and this 
was as favorable as the defendant could have asked in any aspect of the 
case, and more so in  view of the fact that there was evidence tending 
to show that the defendant was the original aggressor, and provoked 
the breach of the peace. S. v. Harrell, 107 N. C., 944. 

There was no error of which the defendant can complain. 
K O  error. 

Cited: S.  v. Crisp, 170 N. C., 791. 
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(500) 
THE STATE v. GEORGE H. WYLDE. 

Bigamy-Marriage-Evidence-Appeal Without Xecurity. 

1.  On an indictment for bigamy, the first mal;riage, like any other fact, may 
be proved by the admission of the defendant, or by circumstantial evi- 
dence. The weight to be given to the evidence is a matter for the jury. 

2. An application for leave to appeal without security under section 1235 of 
The Code, is fatally defective if the affidavit does not state that the ap- 
plication is made in good faith. 

LXUICTMENT for bigamy, tried at  February Term, 1892, of G~ILFORD, 
Whitulcer, J. The defendant appealed. 

The facts are stated in  the opinion. 

Attorney-General a d  J .  E. Boyd and L. ill. S'coft  for t h e  Xlnte. 
Uillurd di King and D. Xchenck  (by briefs) for defendant. 

CLARK, J. : There are several exceptions to the cvideirce, as well as 
exceptions for failure to give the prayers for special instructions. But 
the point raised by all the exceptions is, in  effect, that the first marriage, 
which was alleged to have takcri place in England, could not be shown 
by the adbissions of the defendant, nor by proof of cohabitation and 
the admissions, but that the proof must be by an eye-witness of tbe 
ceremony, or a certified copy of the registration of the marriage, with 
proof that the minister officiating was authorized by the laws of England 
to administer the sacraments and solemnize marriage. 

The court charged that the admissions of the defendant, standing 
alone, would not be sufficient evidence of marriage; but that such admis- 

sions, together with proof offered in this case of the parties start- 
(501) ing to chapel with the avowed purpose of being married, their 

return, saying they had bcen, and their subsequent open and con- 
tinued cohabitation as man and wife, would be sufficie~rt evidence, if 
believed by the jury, to establish marriage. While some authority may 
be found in  other states to sustain the charge of the court, we think it 
more favorable to the defendant than by the best precedents he was en- 
titled to have. But of this the defendant cannot complain. 

Proof by an eye-witness of the ceremony, with proof of the authority 
of the minister, under the laws of the place, to solemnize it, which the 
defendant contends is requisite, would be certainly plenary proof. I t  
is not, however, the only proof. The circumstances in proof here of 
the parties starting off to be married, their return as from a marriage, 
and subsequent open cohabitation as man and wife, were certainly 
strongly corroborative of the admissions of the defendant, but are not 
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indispensable. We think the true rule is laid down in Miles v. Cnifed 
States, 103 U. S., 304, where it is held, approving Regina v. Simmonds, 
1 Car. & Kir., 164, that '(On an indictment for bigamy the first mar- 
riage may be proved by the admissions of the prisoner, and it is for the 
jury to detkrmine whether what he said was an admission that he had 
been legally married according to the laws of the country where the 
marriage was solemnized." The Court, of itself high authority, cited, 
as also sustaining this view, Regi~za v. Upton, cited in 1 Russ. Cr., 218; 
Duchess of Kingston's case, 20 How. St. Trials, 355; Truman's case, 1 
East P. C., 470; Cayford's case, 7 Me., 57; Ham's case, 11 id., 391; 
S.  v. Libby, 44 id., 469; S. v. Hilton, 3 Rich. ( S .  C.), 434; S. v. Brit- 
tain, 4 McCord, 256; Warner ?;. Commonwealth, 2 Va. Cases, 595; 
Norwood's case, 1 East P. C., 470; Commonwealth v. Murtagh, 1 Ashm. 
(Pa.), 272; Regina v. Xewton, 2 Moo. & R., 503; S. v. HcDonakl, 25 
Miss., 176; Wolverton v. State, 16 Ohio, 173; S.  v. Seals, 16 Ind., 
352; Quinn v. State, 46 id., 725; Arnold v. State, 53 Ga., 574; (502) 
Cameron v. State, 14 Xla., 546; Brown v. State, 52 id., 338; 
Williams v. State, 44 id., 24; Commonwealth v. Jackson, 11 Bush (Ky.), 
679. The Court then goes on to say (103 U. S., 312) that the declara- 
tions of the defendant '(appear to have been deliberately and repeatedly 
made, and under such circumstances as tended to show that they had 
reference to a formal marriage contract," and held that there was no 
error in  the court below admitting the declarations, nor in the charge 
of the judge, which was: ('The declarations of the accused were evi- 
dence proper to be considered by the jury as tending to prove an actual 
marriage, and that such marriage might be proven like any other fact, 
by the admissions of the defendant, or by circumstantial evidence." 

I n  Regina v. Newton, 2 Moo. & Rob., 503, Wightman, J., held that 
the prisoner's admissions, deliberately made, of a prior marriage in a 
foreign country, are sufficient evidence of such marriage, without prov- 
ing it to have been celebrated according to the law of the country where 
it is stated to have taken place. 1 Roscoe Cr. Ev. (8 Am. Ed.), 454. 

The rule is consonant with reason as well as with the great weight 
of authority, ut supra, that in indictments for bigamy "marriage can 
be proven, like any other fact, by admissions of the party or by cir- 
cumstantial evidence," and no reason is shown why this should not be so. 
The weight to be given the admissions is properly a matter for the jury, 
not for the court. 

The affidavit for leave to appeal in  forma pauperis is fatally de- 
fective under The Code, sec. 1235, in  that it does not state that the ap- 
plication is in  good faith. This has been often held. S .  v. Tow, 103 
N. C., 350; S.  v. Divine, 69 N.  C., 390; S.  v. Norgan, 77 N.  C., 510; 
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(503) 8. v. Moore, 93 N.  C., 500; S.  v. Payne, 93 N.  C., 612; S.  a. 
Jones, 93 N.  C., 617. Owing t o  t h e  n a t u r e  a n d  importance of 

the  case, w e  have, however, notwithstanding, considered t h e  point 
intended to  be presented. iMilling Co. v. Finlay, ante, 411. 

Appeal  dismissed. 

Cited: Vann v.  Lawrence, 111 N. C., 34; S.  v. Shoulders, ib., 637; 
Joyner v. Roberts, 112 N.  C., 114; Fertilizer Co. v. Taylor, ib., 148; 
S.  v. Jackson, ib., 850; S. v. Rhodes, ib., 857; Hinton v. Ins. Co., 116 
X. C., 26 ; Farthing v. Carrington, ib., 336 ; Thurber v. B. & L. Assn., 
118 X. C., 131; Walters v: Starnes, ib., 844; S.  v. Nelton, 120 N.  C., 
593; S. v. Bramble, 121 N.  C., 603; Coopor v .  Wyman, 122 N .  C., 788; 
Comrs. v. Steamship Co., 128 N.  C., 561; Clinard v. White, 129 N .  C., 
252; S. v. Council, ib., 519; Neekins 1). R. R., 131 X. C., 2 ;  S.  v. Goul- 
den, 134 N.  C., 744; Christiun v. R. R., 136 K. C., 324; S .  v. Smith, 
152 N. C., 842; Dowdy v. Dowdy, 154 N.  C., 558; Shields v. Freeman, 
158 N.  C., 127; X f g .  Co. v. Spruill, 169 27. C., 621; Taylor v. Johnson, 
171 N.  C., 86; Bradshaw v. Bank, 172 N. C., 633; Barbee v. Penny, 
174 Y .  C., 573; Williams v. Builey, 177 N.  C., 43. 

THE STATE v. JOHN COX. 

Nurder-Manslaught er-Evid ence. 

1. When the entire charge of the judge is not sent up, it  will be presumed 
that i t  is correct, except in  those particulars in  which errors are as- 
signed in the case on appeal. 

2. The only testimony in relation to the fact of the homicide was that  wit- 
ness and deceased were standing on opposite sides of the fence engaged 
in conversation, when prisoner approached and told deceased he wished 
to see.him a minute, to which deceased replied, "Come on, and see me 
now"; thereupon witness turned to go into the house, and as  she did so, 
she heard prisoner say, "What you put your hand back there for?" 
then she heard a noise like running, and then a pistol fired and a body 
fall, after which she heard some one running off. Deceased was found 
next morning near the spot, with a bullet-hole in  his breast: Held, that 
the evidence disclosed no element of manslaughter, and the court com- 
mitted no error in  charging the jury that  the prisoner was guilty of 
murder or nothing. 

MURDER, t r ied before Boykin, J., a t  F a l l  Term,  1891, of JOXES. 
T h e  indictment  charges the  defendant with t h e  murder  of Wil l iam 

Sutton.  H e  pleaded not guilty. T h e  evidence produced on t h e  trial 
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tended very strongly to prove the murder as charged. Xumeroils wit- 
nesses mere examined for the State. The prisoner introduced no evi- 
dence. 

Alice Simmons, a witness for the State, testified as follo~m: "Remem- 
ber evening Sutton was killed; I was at home at my mother's; I was in 
the house putting on supper; Sutton came up and called me to 
the door; he told me to come out tliere; he asked me if anyone (504) 
helped to take up certain fodder. I went to the gate; Sutton was 
on the outside, I on the inside, right at him; he gave me his pipe to 
smoke some-I had carried fire to him to light i t ;  we saw a man coming 
up the road; he asked who it was; I said I don't know; it seems as if he 
mas going by, but he came to the gate; he said, 'Sutton, is that you?' 
Sutton said, 'John, is that you?' John said, 'Umph, yes.' The man 
said, 'I want to see you a minute.' Sutton said, 'Come on and see me, 
then.' I whirled off and went towards the house; as I did so, the man 
said to Sutton, 'What you put your hand back there for?' I went on 
then to the house and heard a noise like they were running; I hurried 
on then, and just as I got in the door, I heard the pistol shot and heard 
the body fall; I then heard one running off. The man was the defend- 
ant Cox. . . . The man came walking straight up to the gate. Cox 
came up right to the gate; I was just on the other side; he could have , 
touched me when he first came up;  it was deep dark; Sutton was ask- 
ing me to have him some fish cooked by next morning. . . . I did 
not see the shooting-as I got up in  the door, I saw the flash of the pis- 
tol; after the shooting I heard a man running up the road towards 
Kinston; he came from towards the fork. Sutton came from the direc- 
tion of Kinston. The dead body was found above the gate towards 
Kinston." 

This witness was the only person, except the deceased and prisoner, 
present at the homicide. 

Dr.  Hughes testified: "Saw dead body of Sutton next morning; 
. . . I saw the wound; it was about halfway between the left nipple 
and medial line; it was at a vital point-it was near the heart. I f  the 
wound had gone straight in and through, it would have penetrated the 
heart. I did not examine the wound; it might have been made by a 
bullet or any sharp-pointed round instrument, like a spindle; 
I cannot say how the death was produced; a pistol ball could (505) 
have made the mound.'' 

There mas much other testimony as to the identity of the prisoner 
and antecedent declarations of malice. 

The court, among other things, charged the jury that, upon t h e  
testimony, the defendant was guilty of murder, if he were guilty of any 
offense at all; that there was no element of manslaughter in  the case. 
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This is assigned as error. There was a verdict of guilty and jutlg- 
ment of death, from which the prisoner appealed. 

Attorney-General for the State. 
Xo counsel for prisoner. 

MERRIM~N, C. J.: The whole charge of the court to the jury is not 
sent up. The presumption is that the instructions given were sufficient 
and correct except in the respect as to which error is assigned. To t l ~ t  
alone we can properly advert. 

There was evidence of express malice, and the whole cridence oil tlw 
trial tended strongly to prove the murder as chargc.d in the indirtnre~~t.  
The court instructed the jury "that the defendant was guilty of inurdrl-, 
if he was guilty of any offense at  all; that there was no element of 
manslaughter in the case." Assuming, as we must, that i t  gave other ap- 
propriate instructions, it might give that assigned as error, if therc 
was no evidence from which the jury might find the p r i so~~er  guilty of 
the lesser offense of manslaughter. The burden of proving the lesser 
offense was on the prisoner, and to prove the same, not by mere pre- 
ponderance, but to the satisfaction of the jury. S.  r.. Jones, 98 N. C., 
651;  X. v. Dickerson, id., 708; S. v. Byers, 100 N.  C., 512. 

H e  insists that the evidence above recited constituted such evidence, 
and that the court erred i n  failing to tell the jury. We concur 

( 5 0 6 )  with the court in  saying that the evidence, in 110 just or reason- 
able view of it, presented any element of manslaughter. So far  

as appears, the prisoi~er alrd the deceased did not fight by consent upon 
a sudden quarrel, nor did the latter give the former legal provoc.ation 
in  any way. I t  does not appear that the deceased struck, or offered to 
strike, the prisoner, or that he had a pistol, knife, or other weapon 
from which i t  might be infrrred he illtended to, or did so, ill the dark. 
I t  does not appear that the deceased said or did anything to provoke 
the prisoner to slay him in the heat of passion. The mrre fact that 
the witness heard the prisoner say to the deceased, as they walked 
off, "What you put your hand back thcre for?" and that she "heard a 
noise like they were running," did not prove that they fought suddenly, 
or that the deceased struck or offered to strike the prisoner. Nor did 
the fact that the fatal wound was ir~flicted in front of the deceased's 
person, of itself, prove that the parties had fought, or that the deceased 
had given the prisoner legal provocation. These facts could give rise 
to no more than vague conjecture ill the absence of evidence of some 
positive hostile action of the deceased. The prisoner had a pistol, and 
the evidence tended to prove his aggressive, deadly purpose, and he may, 
l)robably did, s u d d e r ~ l ~  seek his opportunity to shoot his victim from 
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the front of him. But be this as it may, the facts in evidence did not 
constitute evidence of manslaughter. The whole evidence went to prove 
that the prisoner slew the deceased, moved to do so by express malice. 
The jury, if they believed the evidence, could not justly have reached 
.a different conclusion. 

No error. 

Cited: 8. v. McKinrwy, 111 N. C., 684; Watlcins 11. R. R., 116 N. C., 
967; 8. v. Ridge, 125 N. C., 657; Gilbert v. Shingle Co., 167 N.  C., 290; 
S. v. Wiseman, 118 N .  C., 796. 

THE STATE v. CHARLES CHANCY. 
(507) 

Fornication and Adultery-Evidence-Former Acquittal. 

1. On the trial of a n  indictment for fornication and adultery, evidence was 
offered tending to prove that the male defendant, white, and the female 
defendant, colored, had several times been seen riding together in  male 
defendant's vehicle; that  they frequently ate a t  the same table; that the 
female defendant, who was a married woman, but who had left her 
husband, had given birth to two children after separating from her 
husband; that  the male defendant had been seen nursing and playing 
with them, and had his picture taken with theirs, and that t h e  female 
defendant employed servants for both: Held, to  be sufficient to  be sub- 
mitted to  the jury, and warrant a conviction. 

2. Former acquittal or conviction, to be available a s  a defense, must be 
specially pleaded. 

3. Upon a n  issue of former acquittal or conviction, the  record thereof is the 
best evidence, and must be produced, or i ts  loss shown. 

INDICTMENT, for fornication and adultery, tried before NcIver,  J., 
at Fall Term,  1891, of BLADEN. 

There was a verdict of guilty, and from a judgment imposing a fine 
of $500 and costs on the male defendant, he appealed. 

The other facts are sufficiently stated in the opinion. 

Attorney-General for the State. 
fVo counsel for defenc(ant. 

SHEPHERD, J.: The duty which the law imposes upon the judges 
of deciding whether there is any evidence to be submitted to the jury, 
is one of much delicacy and importance, and its proper performance 
is often attended with gra17e doubt and embarrassing difficulty. 
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The h i e  which divides the province of the court and jury i l l  this 
respect is not easily defined, although several attempts in that direction 

h a ~ e  been made hy this Court. Thus, in  S. v. A J h ,  48 N.  C., 
(508) 257, it is intimated that a mere scintilla of evidence should be 

submitted to the jury, while in WiflhowsX y v. Wasnon, 71 N.  C., 
451, this is denied, and it is said that by "sorne evidence" is meant 
"such only as that from which a jury might reasonably infer the ex- 
istence of the alleged fact." I n  the former case it was stated that 
"When there is evidence of a fact which, in  connection with other facts, 
if proven, would form a chain of circumstances sufficient to establls?~ 
the fact in issue, the fact so calculated to form a link i l l  the chain, 21- 
though the other links are not supplied, is, nevertheless, some evidence 
tending to establish the fact in issue." This rule would include ail 
apparently isolated fact, having no bearing upon the fact in  issue. In -  
deed, it might be entirely colorless without the light of other circum- 
stances, and utterly incapable of raising even a mere conjecture of the 
fact to be proved. This would, of course, offend the authorities, all of 
which unite in  saying that a mere conjecture or suspicion should not 
submitted to the jury. The rule as stated in Wittlcowsliy's case, supra, 
has been frequently approved by this Court. Best 21. Fredericli, 84 
N.  C., 176; 8. I ) .  White,  89 N.  C., 462; 8. v. Atlcinsor~, 93 N.  C., 519; 
S. v. PowclZ, 94 N.  C., 965; Jordan v. Lassiter, 51 N.  C., 131, and other 
cases ; but wen this, by reason of the inherent difficulty of the subject, 
is necessarily illdefinite. I n  sorne jurisdictions i t  is held that if the 
testirnony be such that the judge would set aside the verdict as being 
against t h ~  weight of the evidence, it should not be submitted to the 
jury; but this, : m o ~ d i ~ r g  to oui* decisions, would be an usurpation of the 
functions of that body. S. v. Allen, supra; Wittlcotusky's case, supra, 
Perhaps what is "reasonably sufficient" evidence, as understood in North 
Carolina, is best stated by Battle, J., in  Jordan u. Lassiter, supra. He 
says that if thc cilxxmstailces "be such as to raise more than a mere 
conjecture, the judge cannot pronounce upon their sufficiency to estab- 

lish thc fact, but must leave them to be weighed by the jury, 
($09) whose exclusive provinw i t  is to decide upon the effect of the 

testimony." 
The remedy for :L finding against the weight of the testimony is a 

motion for a new trial, and this power of the court should, in  proper 
cases, be unsparingly and fearlessly exercised. However difficult i t  
may be to forn~ulate a satisfactory definition as to what is "some evi- 
dcncc," we think that the circumstai~ces deposed to in  the case before 
us are entirely sufficient to meet the requirements of any of the rules 
above stated. 

3 5 8  



X. C,] FEBRUARY TERM, 1892. 

I t  is well settled that in order to convict of fornication and adultery, 
"it is not necessary to show by direct proof the actual bedding and 
cohabitating of the parties; it is sufficient to show circumstances from 
which the jury may reasonably infer the guilt of the parties." S. v.  
Poteet, 30 N. C., 23; S. v. Eliason, 91 N.  C., 564. 

The female defendant, a colored woman, was separated from her 
husband, and since such separation has given birth to two children. 
The male defendant, a white man, is so fond of these children that on 
several occasions he has been seen nursing and playing with them. H e  
has "been heard teaching one of them to sing" the following inspiring 
couplet : 

"We have got the money, and we have got the land, 
And we don't care for any poor white man." 

I n  addition to this, he has had ('his own and the said children's pic- 
ture taken together, and witness thought the female defendant's also." 
There is also testimony tending to show that he has beeri seen riding 
several times with the female defendant; that a part of the time ('they 
ate at  the same table"; that the female defendant employed "cooks to 
cook for them both," and that they have "their clothes washed together." 
A11 of these circumstances certainly amounted to more than a "mere 
conjecture" of the guilt of the defendants, and were sufficient, 
we think, to sustain the verdict of the jury. (510) 

The other exceptions are without merit. There was no plea 
of former acquittal; and if there had been such a plea, the record was 
the best evidence to establish it. The testimony, as to acts more than 
two years before the indictment, was received and acted upon simply 
in corroboration of evidence of other acts committeed within two years, 
and was, therefore, admissible. S.  v.  Eliason, 91 N.  C., 564. 

Cited: S. v. Varner, 115 N.  C., 746 ; Spruill v.  Ins. Co., 120 IT. C., 
149; Hodges v. R. R., ib., 556; S. v. Satterjield, 121 N. C., 560; S. c. 
Gragg, 122 K. C., 1091; Williams v. R. R., 140 N. C., 627; Powell 7; .  

Strickland, 163 N. C., 402; S. v. Wade, 169 N. C., 307, 309. 
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THE STATE v. BRYANT FOSTER. 

Appeal-Case. 

If there is no case on appeal and no errors appear in the record proper, the 
judgment will be affirmed. 

MOTION of the Attorney-General to affirm the judgment of the court 
below, rendered by Bryan, J., at January Term, 1892, of FRANKLIN. 

Attorney-General for the State. 
N o  counsel for defendant. 

CLARK, J.: NO statement of the case on appeal accompauies the 
transcript, and no error appears on an inspection of the record proper. 
The judgment must be affirmed. 8. v. Freeman, 93 N.  C., 558; Mfg. 
Co. v. Simmons, 97 N. C., 89; Walker c. Scott, 102 N.  C., 487 ; Peebles 
v. Braswell, 107 N.  C., 68. 

Affirmed. 

Cited: 8. v. Green, 111 N.  C., 647; S. v. Carpenter, ib., 706. 

(511) 
THE STATE v. WRIGHT EDWARDS. 

Bastardy-Rules of Superior Court Practice. 

A bastardy proceeding is, in its principal features and purposes, a civil action, 
and is within the operation of Superior Court Rule 24, which provides 
that appeals from justices of the peace in civil actions will not be called 
for trial unless the returns of such appeals have been docketed ten days 
previous to the term. 

BASTARDY PROCEEDING, tried before a justice of the peace on 23 Octo- 
ber. From his judgment an appeal was taken and docketed in the Su- 
perior Court of BLADEN on 26 October, 1891, being the first day of the 
term. 

At that term, when the ca'se was called for trial, before McIver, J., 
the defendant objected that, under Rule 24 of the Superior Courts, the 
case could not stand for trial till next term. The objection being over- 
ruled, the defendant excepted. Trial was had, and the verdict and 
judgment being against him, the defendant appealed. 

Attorney-General for the State. 
N o  counsel for defendant. 
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C L ~ K ,  J. : Rule 24 of the Superior Courts is as follows: "L4ppeals 
from justices of the peecc in civil actions will not be called for trial  
unless the returns of such appeals have been docketed ten days previous 
to the term, but appeals docketed less than ten days before the term may 
be tried by consent of parties." The powcr of this Court to prescribe 
its own rules is conferred by the Constitution, and is not subject to 
legislatire control. Horton v. Green, 104 N. C., 400. But the power 
lodged here to prescribe rules for the lower courts being confcrrcd by 
statute (The Code, sec. 961 ; Barnes I.. Encton, 98 N.  C., 116; (%wl;  a. 
Watson, 90 N.  C., 302), is subject to legislative modification. 
We find, however, no statute i r i  conflict with this rulc, and, being (512) 
authorized by law, i t  has the force and effect of a statute. The 
rule is a reasonable regulatipn, that though, under The Code, sccs. 565 
and 880, the appeal stands ordinarily for trial  at  the first term, it must 
be docketed ten days before such term. Sondly v.  Ashevilke, ante, 85. 

It is, however, contended that bastardy proceedings do not come under 
this rule, i t  not being a civil action. I t  is true that proceedings in 
bastardy are somewhat anomalous. They begin by a warrant; a capias 
lies to enforce defendant's appearance (8. o. Green, 71 N. C., 172); 
an indictment lies for escape against an officer who permits the escape 
of one arrested in  such proceedings. S. v. Ritthic., 107 N. C., 857. The 
defendant, even under the present Constitution, may be imprisoned for 
failure to give the required bond, or pay costs and fine (The Code, see. 
32; S. v. Palin, 63 N. C., 471), and a fine is imposed by the statute. 
But notwithstanding these peculiarities, i t  has always and uniformly 
been held that the proceeding is, in the main, civil in  its nature. S. v. 
I'~epZes, I08 N. C., 768. Either party has the right to appeal (X. v. 
Grouse, 86 N.  C., 617; 8. v. Wilkie,  86 N .  C., 513); and the law of 
costs as to civil actions applies. 6'. v. Bryan,  83 N .  C., 611. I n  X. v. 
Carson, 19 N .  C., 368, it is held to be a police regulation, and not a 
criminal proceeding, and this is cited with approval in 8. v. Rrown, 
46 N .  C., 129, and S. v .  Higgins, 72 N. C., 226. The true test between 
a criminal and a civil proceeding is that in the former the act com- 
plained of will support an indictment, and in  the latter i t  will not;  
hence a bastardy proceeding is civil in its essence. S. I). Pate, 44 N.  C., 
244. This is cited and approved in f?. P .  Thompson, 48 N. C., 365, and 
Ward v. Bell, 52 N .  C., 79. I t  is pointed out that the object is not to 
punish the father, but to prevent the support of the child from be- 
coming a public charge. 8. I). Brown, 46 N.  C., 129; Ward 2). 

Bell, supra. I t  is also held that being a civil proceeding, each (513) 
party has the right to challenge peremptorily four jurors. S. v. 
Pate, supra. Depositions may be used because it is a civil proceeding. 
8. v. Hickrrson, 72 N .  C., 421 ; also, 8. P .  MrIntosh.  64 N .  C., 607. 
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From a review of the authorities, it is clear that though the proceed- 
ing has some anomalous features, it has uniformly been held to be in its 
nature and essentially a civil action. As such i t  comes within the pur- 
view of the rule relied on by the defendant, and in  overruling his objec- 
tion to going into a trial  at that term, there was 

Error. 

Cited: S .  v .  Burton, 113 N.  C., 663, 665; ~ V y e r s  v. Stafford. 114 
N. C.,  689; 8. v. Ostwalt, 118 N.  C., 1217; S .  v. Rallard, 122 N .  C., 
1028, 1030; Calvert v .  Carstarphen, 133 N .  C., 27;  8.. v .  Liles, 134 
N. C., 736; 8. v. iMorgan, 141 N. C., 731; X. v. Addington, 143 N.  C., 
685, 687; Lee v. Baird, 146 N.  C., 364. 

THE STATE v. J. C. SULLIVAN ET AL. 

Jurisdiction-Removal of Causes to Federal Courts-Statutes, Con- 
struction, of-Clerks and Deputies. 

1. Statutes depriving courts of jurisdiction once attached are strictly con- 
strued, and every requirement of such statute must be met before the 
court will yield its jurisdiction. 

2. The jurisdiction of State courts over the persons and subject-matter 
enumerated in the act of Congress (Rev. Stat., sec. 643) does not cease 
upon the filing of the petition for removal in the Circuit Court; that re- 
sult follows only when the petition setting forth the facts required by 
the statute has been duly filed, and the appropriate writ has been issued 
and made known to the State court. 

3. The filing of the petition and issuing of the writ are judicial acts which 
cannot, in the absence of statutory authority, be performed by a deputy 
clerk. 

CRIMINAL ACTIOX, tried at February Term, 1892, of IREDELL, 
McIver, J .  

The indictment charges the defendants with an assault and battery 
done with a deadly weapon. After the case was called for trial, but 
before the trial  began, the marshal of the United States in and for the 

Western District of North Carolina served the clerk of the 
(514) Superior Court with a paper-writing below set forth, by leaving 

a copy thereof with him, signed by the clerk of the Circuit Court 
of the United States at Statesville, in the Western District of North 
Carolina, by his deputy, the clerk being absent. The defendant's 
counsel caused this paper-writing to be read before the court, and 
"demanded that any further action in the cause by the State court be 
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stayed, considering that this action of the said Circuit Court gaw the 
Circuit Court jurisdiction in  the cause." The solicitor for the Statc 
insisted that said writing was of no cffcct, and did not deprive the 
State court of jurisdiction. The court denied the motion to stay pro- 
ceedings, and directed that the trial take place. The defendants "pro- 
tested," excepted, and pleaded not guilty. There was a trial, tnld n 
verdict of guilty; a motion i11 arrest of judgment, which was denied; 
a i d  judgrnrnt, fmrrl whirh the dcfmdents appealed to this Court. 

The following is a copy of the paper-writing above mentioned: 

UNITED STATES OF AMERICA, 
Western District of North Carolina. 

T h e  President of the United Slates of America t o  the Marshal of the 
Western District of fVorth Carolina-GREETING : 

You are hereby commanded to make known to J .  H. Hill, clerk of 
the Superior Court, that whereas the defendants J. C. Sullivan, J. H. 
Ayres, and J. H. McNeely, now i n  court, have filed their petition be- 
fore the undersigned, setting forth that a bill of indictment was returned 
into the Superior Court of Ircdell County by the grand jury at  Feb- 
ruary Term, 1892, of said court, charging said defendants with the 
offense of an assault and battery upon the person of one James Mitchell; 
and whereas the said J .  C. Sullivan, J. IT. Ayers, and J. H. McNeely 
showeth in their said petition that at the time of the alleged 
offense they were an officer and enlployee of the United States (515) 
Government, employed by a commission of the Collector of 
Internal Revenue of the United States for the Western District of North 
Carolina, said Sullivan being a deputy collector and the other defendants 
acting by his authority, and by virtue of such authority did the act com- 
plaincd of. Whereas, they have demanded in their said petition the re- 
nioval of the aforesaid indictment into the Cii-mit Court of the United 
States of America for the Western District of North Carolina, u d e r  scc- 
tion 643 of the Revenue Laws of the United States : Now, therefore, you 
are commanded to make known to the said Superior Court of North Caro- 
lina, by the delivering of a copy hereof to the clerk of said court, or by 
leaving it at  his office, that the said cause is hereby removed for trial 
into the said Circuit Court of the United States next to be holden for 
the said district at  Statesville on the third Monday in April, 1892. 

And that it is entered on the docket of said Circuit Court of the 
United States, and will be proceeded with as a cause originally corn- 
menced in said court; and further, that it i s  required of said Superlor 
Court of North Carolina to send to the said Circuit Court of the TJnited 
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States, distinctly and plainly under the seal of said Superior Court, n 
transcript of the record and proceedings in said cause in that case in 
that court, with all the things touching the same, by whatever name the 
parties may be called, so that we may have them before the judges of our 
said Circuit Court of the United States at the time and place aforesaid, 
to wit, at Statesville, on the third Monday in April, 1892; and further' 
to do therefor what of right wc shall see fit to be done. Herein fail 
not, and have you then and there this writ. 

Witness, the I-lonorable Melville W. Fuller, Chief Justice of the 
United States, at Statesville, in said district, this the 12 February, 

1892, and in the 116th year of the Independence of the United 
(516) States. H. C. COWLES, Clerk. 

By H. V. Fuacrr~s, Dep. Clerk. 
A true copy. 

Teste : H. C. Cow~xs, by H. V. FURCHES, D. C." 

Attorney-General for the State. 
N o  counsel for defendant. 

MERRIMON, C. J., after stating the case: The statute (Rev. Stat. 
U. S., see. 643) provides that "When any civil suit or criminal prose- 
cution is commenced in any court of a state against any officer appointed 
under or acting by authority of any revenue law of the United States 
now or hereafter enacted, or against any person acting under or by 
authority of any such officer, on account of any act done under color of 
his office, etc., . . . the said suit or prosecution may, at any time 
before the trial or final hearing thereof, be removed for trial into the 
Circuit Court next to be holden in the district where the same is pend- 
ing, upon the petition of such defendant to said Circuit Court, and ill 
the following manner: Said petition shall set forth the nature of thr 
suit or prosccution, and be verified by affidavit; and together with a 
certificate signed 1)y an attorney or couizsellcr at law of some court of 
record of the State where such suit or prosccution is commenced, or of 
the United States, stating that, as counsel for the petitioner, he has 
examined the proceedings against him, and carefully inquired into all 
the matters set forth in the petition, and that he believes thcm to be 
true, shall be presented to the said Circuit Court, if in session, or, if 
it be not, to the clerk thereof at his office, and shall be filed in said 
office. The cause shall thereupon be entered on the docket of the Cir- 
cuit Court, and shall proceed as a cause originally commenced in that 
court, but all bail and other security given upon such suit or prose- 

cution shall co~xtinue in like force and effect as if the same 
(517) had proceeded to final judgment and execution in the State Court 
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W h e ~  the suit is commenced in the State court by summons, sub- 
pcena, petition, or any other process, except capias, the clerk of the 
Circuit Court shall issue a writ of certiorari to the State court, requir- 
ing it to send to the Circuit Court the record and proceedings in the 
cause. When i t  is commenced by capias, or by any other similar form 
of proceeding by which an arrest is ordered, he shall issue a writ of 
habeas corpus cum causa, a duplicate of which shall be delivered to the 
clerk of the State court, or left at his office by the marshal of the dis- 
trict, or his deputy, or by some person duly authorized thereto, and 
thereupon it shall be the  duty of Ihr S f a f e  court to stay all further pro- 
ceedings in the cause, and the suit or prosecution, upon delivery of such 
pTocess, or leaving the same as aforesaid, shal7 be held to be removd 
to the Circuit Court, and any further proceedings, trial, or judgmenl 
therein in the State court shall be void," etc. 

The purpose of this statutory provision is to create jurisdiction in thc 
Circuit Court of the United States, and to transfer to that court the 
jurisdiction of the State courts in the classes of cases specified therein 
when such cases shall be removed as contemplated by it. I t  is hence 
very important, and should be strictly observed in all material respects. 
Such observance is the more important, as the method of removal pre- 
scribed does not require the Circuit Court to supervise and scrutinize 
applications for removal, unless it shall happen to be in session at the 
time the same shall be presented. The removal of causes is no doubt 
subject to abuses, and, as suggested, frequently prostituted with a view 
to evade and delay, rather than obtain justice on the part of the party 
professing to seek it. This statute has been the subject of much judi- 
cial criticism. I t s  validity as a whole and that of some of its material 
parts has been much questioned. But it is now settled that it is 
valid and operative. I t  is therefore the duty of the courts, both (518) 
State and Federal, in good faith, to give it effect in all proper 
cases. Tennessee v. Davis, 100 U.  S., 157; Davis v. South Carolina, 107 
U. S., 597; 8. 11. Hoskins, 77 N.  C., 530. 

The Statc court will lose, be deprived of, and relinquish its jurisdic- 
tion only in the case and in the way and manner prescribed. Courts do 
not readily give up or abandon their jurisdiction of cases before them. 
I t  is of their nature and purpose to administer justice as contemplated 
and intended by the laws of their creation and being. I t  is not to be 
presumed that they are incapable, unjust, or untrustworthy. On the 
contrary, the presumption is in their favor in all these respects. Hence, 
statutes depriving them of their jurisdiction, particularly where it has 
already attached, are to be strictly interpreted. 

The present case is a criminal prosecution begun by indictment and 
a capias whereby "a personal arrest is ordered." I t  intends that the 
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defendants shall he arrested and held in close custody by the sheriff, 
unless they shall give bail as allowed by law. I n  such case, if it be 
granted that the defendants regularly and sufficiently presented their 
petitior~ for removal of the action to the clcrk of the Circuit Court of 
the United States at  his office, that court not being in sessiou at that 
time. and that the clerk dulv filed it and entered the case 011 the docket 
of that court, the jurisdiction of the latter was not then complete, nor 
was that of the State court over and at an end. I t  then became neces- 
sary, in order to completely and efficiently transfer the jurisdiction from 
the State court to the Circuit Court, for the clerk of the latter court to 
"issue a writ of habeas torpus cum causa, a duplicate of which should 
have been delivered to the clerk of the State court, or left at his office, 
by the marshal, his deputy, or some person duly tlutho1.ized to do so." 
Thereupon i t  would becomc the duty of the State court "to stay all fur- 

ther proceedings in  the cause." This being done, the'prosecu- 
(519) tion would "be held to be removcd to the Circuit Court, ant1 any 

further proceedings, trial, or judgment thercin ill the Statc 
court," would be void. The statute above recited so expressly declares 
and provides. The case is not removed, the State court does not lose 
its jurisdiction, until the writ last mentioned is so delivered to its c.lerk. 

I  he State court cannot know of the intended rernoval, exccpt in the 
way thus prescribed. 7'hc statute, on purpose, prrscribcs such method 
of procedure in  casr of criminal prosecution; and it in like ~r~anner  
prcscribes that "the c1n.k of the Circuit Court shall issue a writ of 
certiorari to the State court," in case of the removal of other causes of 

I other classes, "requiring i t ' to  send to the Circuit Court the record ant1 
proceeding in  the cause." These writs, and the proper service of them, 
are essential to perfect the jurisdiction of the Circuit Court and put :"I 

end to that of the State court. The method of removal prescribed so 
expressly requires, and no other method is prescribed in terms or by 
implication. Any other method adopted by the courts, for the sake of 
convenie~ce, or to cure irregular or defective procedure, would put ;I 

very delicate subject, regulated by statute, at the discretion of the courts, 
and lead to intolerable confusion. The only just and tolerable course is 
to observe the statute, at  least, substantially in all respects. 

In the present case the clerk of the Circuit Court did not issue a mrit 
of h a b a s  corpus cum causa, as he should have done. The papcr-writing 
hc signed by his deputy, and had served on the clerk of the State 
court, was riot such writ in form or substance, nor does i t  purport to bc. 
I t  was not the writ the law prescribed and required to be issued in such 
cases, nor did it charge the Statc court with notice, and put a11 end to its 
jurisdiction of the prosecution. I t  is more like a writ of ce~tiorciri, 
and was probably intended to be such, but i t  was not addrersetl t o  thr. 
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State court or any of its officers; it was addressed to the marshal of the 
district, commanding him to make known the facts recited. 
Such writs must be addressed to the parties commanded and (520) 

. required by them to do the matters and things therein speci- 
fied to be done. The State court was not bound to take notice of and 
treat the paper-writing delivered to its clerk as the writ of cer t i o ra r i  
(if that writ could have been appropriate in  this case), prescribed by 
the statute. See appropriate forms of such writs in  Dillon on Removal 
of Causes, p. 87; Spear on Removal of Causes, pp. 109, 110. 

I t  appc.ars that the petition of the defendants was not presented to the 
Circuit Court while it was in session, nor to the clerk thereof at his 
office out of term-time, but it was presented to his deputy, who filed i t  in 
the clerk's office, and entered the cause on the docket of the court. The 
L2ttorney-General insisted, on the argument, that the deputy clerk could 
lmt rcceive and pass upon and file the petition and the certificate of 
counsel accompanying it. The presentation of the petition is impor- 
tant-must be made to the court, if it be in session, or to the clerk in 
racation time. The statute so expressly requires. To what end is this 
required? Obviously to the end the court or clerk may examine and 
allow it to be filed. I t  must be seen and adjudged that i t  is sufficient, 
upon its face, to serve the purpose contemplated by it. I t  must be, in  
substance, a petition alleging the essential facts, and uccornpanietl by 
the certificate of counsel, and the court or clerk, as prescrihcd, must so 
determine. Granting that the deputy might act in the name of and for 
the clerk in  all matters simply ministerial in their nature, he could not 
do so in  matters judicial in  thcir nature, requiring the exercise of his 
official judgment and discretion, unless authorized to do so by statute. 
I n  such matters the law charges the clerk to act for and by himself, and 
uot by another. I n  such case the action of the deputy would be void 
: ~ i ~ d  of no legal effect. 

While the Circuit Court or the clerk must decide upon the sufficiency 
of the petition, and allow the same, if sufficient, i t  must appear 
by the writs issued to the State court that the Circuit Court or (521) 
clerk allowed the petition; that i t  was filed and the cause entered 
upon the docket of that court. Surely i t  cannot be that the Circuit Court 
has the authority to simply command the State court to surrer~der its 
jurisdiction of an action and certify the record thereof to that court. 
Such procedure would be absurd, monstrous, and despotic ! The process 
going from the Circuit Court to the State court must state the sub- 
stance of the ground of the authority of the former, and the purpose of 
the command of the writ. I t  is the writ thus framed and duly served 
that perfects the removal of the action, and puts an end to the jurisdic- 
tion of the State court. The law does not invest the Bircuit Court with 
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arbitrary authority, nor docs it intend to transfer the jurisdiction in 
particular cases from .the State court to that court simply by the lat- 
ter's command. The authority and pertinent action must appear in 
an orderly and authorized way. Here it did not appear that the Cir- 
cuit Court in session, or the clerk in vacation time, had allowed the peti- 
tion of the defendants to be filed; the contrary appears by the paper- 
writing served upon the clerk of the State court. I t  appears that the 
deputy clerk of the Circuit Court allowed the petition and filed it. This 
he had no authority to do. I t  cannot justly or reasonably be said that 
the Circuit Court alone must decide that he had or had not such 
authority. The State court must, in the very nature of the matter, 
decide that a writ came to it, the nature and purpose of the com- 
mand contained in it, and that it upon its face came from lawful 
authority. I f  the writ should upon its face show that it was unlawful 
and void, it would not, could not, serve the purpose of the law, and the 
State court would not, ought not, to recognize or act upon it. Lt is not 
sufficient to say that the Circuit Court would, in the course of proced- 

ure afterwards, correct the error and remand the case. The 
(522) State court is possessed of judicial authority, and it is its duty 

to part with its jurisdiction of cases only in the cases and in the 
way prescribed by law. Moreover, it is within its jurisdiction and 
authority to interpret and apply statutes of the United States in appro- 
priate cases, and such statutes are binding upon it in pertinent cases 
and connections. There is no conflict, in contemplation of law, be- 
tween the United States and State courts. Any seeming conflict arises 
from misapprehension and misapplication of the law, or from a willful 
purpose to pervert it. Thc State court must decide that it has or has 
not jurisdiction, and pertinent questions in that respect. Its errors 
may be corrected in an orderly, lawful way, by an authoritative judi- 
cial tribunal. I n  this case it decided that the case before it was not 
removed to the Circuit Court of the United States, and proceeded to 
try and dispose of it in the ordinary course of procedure, and we think 
it did so correctly. 

Affirmed. 

Ciled: Baid v. R. R., 113 N. C., 609; S.  v. Pridgen, 151 N. C., 
652. 
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THE STATE v. PHILLIP HATLEY ET AL. 

Upon a conviction the defendants were adjudged to be imprisoned and pay 
costs, but the court at the same time directed that  if the defendants left 
the State within thirty days, no capias was to be issued; defendants did 
leave, but returned into the State very soon afterwards, when they were 
arrested and imprisoned: Held- 

1. That while the court had no power to banish the defendants, the judg- 
ment i n  respect to  the imprisonment and costs was valid, and could be 
enforced upon their return to the State. 

2. That the defendants having failed to  appeal from the judgment in  apt time, 
a writ of certiorari would not be granted. 

PETITION of defendants for writ of certiorari, heard before the (523) 
Supreme Court. 

The petitioners allege that at Fall Term, 1891, of Stanly Superior 
Cobrt they were tried upon an indictment for keeping a disorderly 
house, and pleaded guilty to the charge with the understanding and 
agreement with the prosecutor in said cause that judgment was to be 
suspended upon the paymei~t of costs; that the solicitor for the State 
prayed the judgmei~t of the court, and the court thereupon made the 
following order: "Ordered by the court, that the defcndants Philip 
Hatley and Martha Hatley be imprisoned for twelve months in the 
county jail, but if the defendants leave the State in thirty days no 
capias to issue; otherwise, capias do issue and defendants to be impris- 
oned for twelve months each. Judgment against defendauts for costs, 
to be taxed by the clerk." 

They further allege that their imprisonment is illegal, for that, 
upon being so sentenced, they left the State within thirty days from the 
expiration of the term of the court, and went to the State of South Caro- 
lina and remained there for . . . months, and returned about 7 De- 
cember, and they insist that they had complied with the judgment of the 
court, but the sheriff of Stanly County, in obedience to a capias issued 
by the clerk of the Superior Court of said county, arrested thcm and 
imprisoned them in the common jail of the county, where they still 
remain. They also insist that their imprisonment is illegal, because 
the judgment of the court is an alternative judgment, and therefore void. 
They further insist that the judge transcended his power in passing sen- 
tence of banishment from the State as a punishment, which was illegal. 

The petitioners further say that, intending to comply with the judg- 
ment of the court, they did not appeal at the time the judgment was 
rendered, and having left the State within the time limited by 
the judgment, they did not take an appeal. (524) 
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,4ttorney-General for the State .  
8. J .  Pemherton for defendants.  

DAVIS, J . ,  after stating the case: I t  is earnestly insisted by counsel 
for defendailts that the judgrnent is an alternative judgment, and as 
such is void. 

I s  it an alternative judgment? I f  so, the authorities are abu~rdant 
to settle the question of its invalidity. Stric7iland v. Cox, 102 N. C., 
411, and cases there cited. 

The court had no power to pass a sentence of banishment, and we 
think the judgment of the court cannot he fairly construed as a judg- 
ment of banishment ; if so, it would be void. The only judgrnent passed 
by the court was that the defcndants he imprisoned twelvc months, and 
the words, "but if the defendants leave," etc., constitute no part  of the 
sentence or judgment of the court, but were manifestly intended only 
21s a note or memorandum directing the clcrk to postpone the period at  
which the sentence shall go into execution, and not as a punishment for 
the defendants or an infliction upon some other community, predicated 
upon the assunlption that it would be desirable and beneficial both to 
the commuirity in which they were engaged in the bad calling of kecp- 
ing a disorderly and disreputable house, and to the defcndants, in  giving 
thrm an opportunity to reform under new surroundings. 

Such course is not unfrcquent, and though dictated by the best inten- 
tions to benefit the public as well as offenders, is not to be commended. 
We think it quite clear, when the defendants left the State and speedily 
returned (for it appears that the court was held in the latter part of 
October and they returned early in  December), thcy came within the 
condition upon which the clerk was to issue the capias. 

The application for the writ of certiorari, is not as a substi- 
( 5 3 5 )  tute for a lost appeal, for it is manifest that the defendants did 

not intcntl to appeal, and if thcy did, they have been guilty of 
laches, and the judgrnent, as wc, h a m  seen, being ~ a l i d ,  the petition is 

Denied. 

Cited:  In r e  l I inson ,  156 N. C., 252. 



S. U.] FEBRUARY TEXM, 1 892. 

THE STATE v. M. L. BARRINGER. 

Gons t i t~ l  fion-lJi yuor ci'elling and M a n ~ ~ f a c f u ~ ~ c -  Police Regulafions- 
S f a h t e ,  Suspension of .  

1. The statute, chapter 4, Private Laws 1891, prohibiting the manufacture of 
spirituous liquors within three miles of the Orphans' Home, near Barium 
Springs, Iredell County, without the written permission of the superin- 
tendent of the home, is a constitutional exercise of the power of police 
regulation, and operates on those who, at and before the time of its 
enactment, were engaged in the manufacture of such liquors within the. 
prescribed territory. 

2. The fact that, upon the destruction of a portion of the buildings connected 
with the home, the inmates were removed temporarily to another place, 
while the buildings were reconstructed, did not have the effect to sus- 
pend the operation of the statute. 

3. An act may be in part a public statute and in part a private one. 

INDI(TMERT under chapter 4, Private TJaws 1891, for manufacturing 
spirituous liquors within three milcs of the Orphans' Home, at  or near 
Barium Springs, tritxd before N c T u e ~ ,  J . ,  at February Trrrn, 1891, of 
IREUJ~L. 

The Statr  offered evidence tending to show that the corporation had 
been regularly organized under its charter, and elected the superin- 
tendent, Rev. R. W. Boyd, and other officers; that the defendant had n 
distillery within three milcs of said home, and had operated the samc 
before the passage of said act and the establishment of said home, 
but had suspended for a time after the organization of the said (526) 
home; and then, afterward, on 12 November, 1891, began dis- 
tilling spirits within the prohibited distance; that after the corporation 
was organized, it located and established the home near Barium Springs, 
consisting of a 40-acre farm, the main building being the residence of 
the orphans and superintendent, and four or five other buildings, con- 
sisting of barns, etc.; that said distillery continued in operation by de- 
fendant from 12 November till the time of the finding of this indict- 
ment, but on I9  November, 1891, the main building of the home, to wit, 
the residence building, was burned; that temporarily the board of 
regents removed the orphans for care to a building near Statesville, some 
five miles from Barium Springs, but that neither the synod nor any other 
authority had changed the location of the home; that the board of 
regents had determined to rebuild the burnt house, and plans to that 
end were now iu progress, and the other buildings constituting a part of 
the home had not been burned, and had never been abandoned, but had 
been all the while in  use for the purposes appertaining to the home, and 
the defendant never had obtained the written consent of the superin- 
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tendent of the home to rnanufacture within three miles of the home. 
The evidence tending to show the above facts caine out on direct allti 
cross-examination of the State's witnesses. 

Defendant offered no evidence. 
The defendant's counsel contended that the aet of the LegisIaturc 

under which the bill was found was unconstitutional and void, and 
asked the court to so instruct the jury. This prayer was refused. 

Therc was a verdict of guilty, and judgrneilt thereon, from which 
defendant appealed. 

(527) Attorney-Genera( for the bitate. 
D. M .  Purckes and Armfield CE Turner ( b y  briefs), for  &- 

f endant. 

CLARK, J. :  Private Laws 1891, ch. 4, authorized the establishment 
of an orphans' home at or near Barium Springs, in Iredell County, a i d  
forbade, among other things, the manufacture of spirituous or malt 
liquors within three miles thereof. The orphans7 home was established 
at  that point, and the defendant thereafter rna~~ufactured spirituous 
liquor within the forbidden distance without writtcn lwrniission of the 
superintendent thereof, as provided by the act. 

The power of the Legislature to make such enactnicnts is beyond 
question (8. v. Stovall, 103 N.  C., 416; S. v. boyner, 81 N. C., 534; 
S. v. Moore, 104 N.  C., 714), and has been exercised by each succeeding 
Legislature till, now, i t  is estimated by some, that in one-half the area 
of the State the manufacture or sale of spirituous liquor is forbidden. 
Nor is the power of the Legislature to make such enactment restricted 
by the fact that prior to the passage of the act thc dcfendant, under 
authority of a license, was already engaged in  such rnanufacture within 
the three-mile limit, and no compensation has been made him for his 
outlays. This has been held by the United States Suprerr~e Court, for 
the reason given by it, that "all property in this country is held under 
the implied obligation that the owner's use of it shall not be injurious 
to the community." Mugler v. Kansas, 123 U. S., 623 (663). And 
here the Legislature, in  the exercise of its police power, has deemed i t  
i~ljurious for the defendant to manufacture liquor within three miles of 
an orphans' home. 

I t  is contended, however, that the enactment became iimalid because 
the orphanage was subsequ~ntly abandoned. I t  is not ntcessary to cow 

sidev whethrr the principle laid down in  8. I.. B M I L ~ ,  106 PIT. C., 
(528) 752, applies to this case, for the evidence, which is not conflicting, 

in  110 aspect of it supports the contention. I t  is in evidence that 
the main residence buildii~g was burned, and that temporarily the 
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orphans were removed for shelter to Statesville, five miles distant, but 
that the authority which established the "orphans' home7' had not 
changed its location from Barium Springs; but, on the contrary, the 
regents of the orphanage "had determilied to rebuild the burnt house, 
arid plans to that end were now in  progress, and the other buildings con- 
stituting a part  of such home had not been burned, and had never been 
abandoned, but had been all the while in use for the purposes apper- 
taining to the home." Indeed, it appears that the defendant was en- 
gaged in manufacturing spirituous liquor within the prescribed distance 
on 12 November, 1891, which was .after the establishment qf the 
horne, and before the burning of the principal building, as above 
stated, on 19  November. But we prefer to rest our decision on the 
ground just stated-that i t  appears that, in  fact, the horne was neyer 
abandoned. 

I t  is, however, further contended that the provision in the act that 
it is unlawful to make, sell, give, or transmit to any inmate of the 
home, or anyone connected therewith, or to any person within three 
miles of said home, any spirituous or malt liquors, "without the written 
permission of the superiritentlent of the horne," is unconstitutional and 
void, as it makes the operation of the act ~ r i t h i n  the ttw-itory dcpcnd 
upon the will of the supcv-intendent. Suppose the act had forbidden 
tho sale within these limits except upoil a perrrljt or prescription from 
a physician, or the sale within a county except upon a licmse froin the 
county commissioners, or within a town except upoii a permit from the 
county commissioners, arid then ouly when endorsed by the town author- 
ities-would such restriction have becw invalid? By  what cor~stitu- 
tional provision is the legislative discretion so restricted that it is for- 
bidden from placing the power to authorize such sale within 
this three-mile district in the person designated in  this act? (529) 
Indeed, authority conferred very similar to this is held valid in 
8. v. Y o p p ,  98 N.  C., 477. Besides, an act may be constitutional in 
part and unconstitutional in part. Johnson v. W i r ~ s l o w ,  63 N. C., 552. 
The Legislature had the power to forbid thr  manufacture and sale of 
spirituous liquor within this territory. It  clearly exercised this power. 
I f ,  for any reason, i t  had no power to authorize the superintendent of 
the home, notwithstancling, to permit, in  his discretion, such sale or 
manufacture, such authority, or attempt to authorize, would be null and 
void. The act, so far  as it prohibited the sale or manufacture of liquors 
within those limits, would remain valid and would simply be subject to 
no exception, if the exception be invalid. I n  fact, however, it is too 
1 d l  established to adniit of controversy that the manufacture and sale 
of spirituous liquors is a subject of police regulation by the Legislature, 
and the ad~isabili ty or propriety of the regulation here made is a mat- 
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t e r  for  lcgislativtl discretion. N o  constitutional provision prohibits it, 
a n d  the courts a r e  no t  authorized t o  supervise or interfere  w i t h  matters  
lef t  t o  t h c  legislative department. Powell 1). Pennsylvania, 127 U. S., 
675. It m a y  be  noted t h a t  while  t h e  act incorporat ing t h e  horn(, is  a 
pr ivate  statute, t h e  provision therein against  the sale of spirituous 
l iquors  is  public a n d  need not  be  averred in the indictment. AS". P.  
Wallace, 94 N.  C., 827. T h i s  is not unusual.  M a n y  public statutes 

contain provisions which  a r e  in t h e  n a t u r e  of p r iva te  acts, and vice 
wrsa.  Durham I ) .  R:IZ., 108 N .  C., 399; S. 11. Wallace, supra. 

No.  error .  

Cited: 8. v. Smozn, 117 N .  C., 776; Broadfoot v. Fuyettevilie, 121 
N. C., 422; Guy v. Comrs., 122 N. C., 474; G r w n  I ) .  O L P P I I ,  125 N. C.,  
222; 8. v. Sharp, ib., 632; Bailey v. Raleigh, 130 N. C., 213; S. v. 
Knotts, 131 N. C., 706; S. 11. Ray,  ih., 817; X. 11. Pat t~rson ,  134 W. C., 
615; S. v. Hollomalz, 139 N. C., 646; 8. v. Pine?., 141 N. C., '762; 8. v. 
Wol f ,  145 N.  C., 445; 8. 11. Cluke, 157 N. C., 609; J e w 7 1  I ? .  Qrcen, 169 
N. C., 463. 

I 

THE STATE v. F. S. CRANE. 

Pornicalio~z and Adulfery--Eviden,c~-Trial-Juror-T~~r(iicl-J~~(~ye'.~ 
Charge. 

1. A new trial will not be awarded for the admission of incompetent evi- 
dence, where it  appears that  the evidence was subsequently withdrawn, 
and the jury instructed not to consider it, or to  consider i t  only a s  bear- 
ing upon a particular aspect of the case to  which i t  was relevant. 

2. Upon the trial of an indictment for fornication and adultery, the  defendant, 
being examined as  a witness, denied his guilt, and swore that  he was 
surprised a t  the charge when he first heard of it, and that his  wife had 
never made such a charge, or referred to i t :  Held, that his  admission 
that he did know of .the charge prior to the time to which he had 
sworn, and. that he had been charged by his  wife with the offense, was 
competent in  contradiction. 

3. Where the State relies upon circumstantial evidence of such kind that  
each circumstance is a necessary link, a n  instruction to the jury that it is  
incumbent on the State to establish each circumstance beyond a reason- 
able doubt would be proper; but where various independent circum- 
stances are relied upon to establish a fact, a n  instruction that  the jury 
must be satisfied, upon the whole evidence, of the guilt of the defendant, 
is sufficient. 

4. Upon a motion to set aside a verdict on the ground that  a juror had been 
tampered with, the finding by the trial judge of the fact that  the juror 
had not been influenced by the effort to  tamper with him is conclusive. 

AVERY, J., dissented. 
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INDICTM~~T for fornication and adultery, tried at Fall   tern^, 1891, 
of UNION, before l ioke ,  J. 

The State offered one T. J. Ezzell as a witness, who testified that Ilr 
and Dr. Rone were appointed to go and see defendant and ask him 
about the charges prc~ferred against him, and that they went to him anti 
had a conversattiorl with him on 29 May, 1890; that Dr. Rone read to 
the defendant, at  the request of the witness, the following paper : 

"We, the untlersigned citizens of Marion and vicinity, do (531) 
hereby this day, this 28 May, 1890, have decided that you, F. S. 
Crane, by your conduct, have brought shame and reproach upon your 
family, and we have decided that we will tolerate i t  no longer, unless 
you change your manner of l i r i r~g and trratmrnt to your wife and 
children, if we hale  to appcal to the laws of our land to do so. 

"We understand that you h a w  proposed to your wife that you will 
return home if she will bring her two oldest tlaughtcrs home and let you 
satisfy your carnal appetite upon them." (Signed by witrlesses Ezzell, 
Rone, and others.) 

That defendant said, in answer to an inquiry as to his guilt or irkno- 
cence after this paper was read to him, that he had been guilty of keep- 
ing the old& girl (his stepdaughter and codefendant in this bill) for 
some three or four years, but that the other girl was innocent. 

Defendant objected to the il~troduction of the paper above recited, 
for the reason that it purported to be the resolutions of an indignation 
meeting based entirely upon hearsay, and wholly ex part(< as to him, 
and was calculated to mislead the jury and prejudice his cause. The 
court stated to the jury that the paper was not itself evitleiice of defend- 
ant's guilt, nor of the facts therein stated, nor as purporting to give the 
proceedings of any meeting, nor that any meeting had been held, but 
was admitted simply as a part of the conversation between the wituess 
and the defendant, and in order to make defendant's answer to witness's 
question intelligible, and permitted the paper to be read for this purpose. 
Defendant excepted. 

I n  the charge the court cautioned the jury as to the restricted (532) 
purpose for which the paper was permitted to be read. 

The witness Ezzell further testified that he said to defendant that 
he was 65 years old, and this was the meanest thing he ever knew 
a man to be guilty of, black or white. That defendant replied, "Well, 
it's the only mean thing you can bring against me." Defendant ex- 
cepted to the language of the witness Ezzell, which was overruled, and 
the defendant excepted. 

The defendant Crane was examined as a witness in his own behalf. 
H e  denied his guilt, and denied the admission testified to by witness 
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Ezzell. Among other things, he stated he was much surprised at  hear- 
ing the charge made by Ezzell and Rone; that he had never had any 
information before that time that he was suspected of being too inti- 
mate with his stepdaughter; that his wife had never made any charge 
against him, nor referred to it. ISe further denied that he had ever 
stattd to one J. T. Rogers, some time in Junc  or July, 1890, shdrtly 
after the coriwrsation with Ezzell, that his wife had left hi~ri  at Grcwn- 
wood, S. C., some tinw in  February or March, 1890, bwiuse she said 
he wished to sleep with her two oldest daughters, cdc. 

The ~vitiless Itodgers was examined by the State, and trhtlfied that i l l  

.Tune or July, 1890, irt South Carolina, the defendant approached wit- 
I less, and they had a conversation. Witness asked def erd a ~ t t  why his 
wif(. had left him at Greenwood. Defendant replied that his wife told 
him wlier~ she wc,nt back to Marion (defendant being abscirt) that she 
lcft him because he wished to sleep with her girls. Witness asked, which 
girls? Defcirdant said her oldest girls. Witness asked if her com- 
plairrt was that he wished to sleep with them to talw care of then), or 

his evil nature; to which defendant replied, for the reason that 
he wished to gratify his evil nature. 

Defendant objected to this rvidence for thc rcason that tlw 
(503) sole effect was to mislead the jury, and lay before them declara- 

tions of his wife in dcfendant7s absence; that there was nothing 
therein in  the shape of a conftssion, and the evidence could only mis- 
lead. The evidence was admitted, and the .defendant excepted. 

The court told the jury, in reference to this evidence, that the dechra- 
tions of the wife, made in the defendant's absence, was not evidence of 
his guilt, a ~ t d  not substantive evidence on that question; that the convcr- 
satlorts mert admitted as statements of the defendant, tending to contra- 
dict or impeach his evidence, and should only be considered for such- 
purpose. 

There was a large amount of evidence both for the State and thc 
defendant. That for the State included quite a number of witnesses 
who testified to facts and circumstances tending to fix guilt on the de- 
fendant, occurring at  different times and independent of each other. 
There was also two confessions of defendant to having had adulterous 
i~itercourse with his stepdaughter continuously for two or three years 
prior to the bill of indictment. The one to the witlicss Ezzell above 
referred to, and another to one J. B. Sullivan. The defendant asked 
thr court to instruct the jury as follows: 

"In this case the State relies in  a large measure upoir evidence of 
circumstances, and i t  is incumbent on the State, therefore, to prove all 
the circumstances on which it rdies, beyond a reasonable doubt, and 
i t  is the duty of tbc jury iri passing upon thc guilt or innocertce of the 

3 7 6  



X. C.1 FEBRUARY TERM, 1892. 

defendant to discard any and all circumstances that are not so proven." 
The court declined to give this instruction, and the defendant excepted. 

The court charged' the jury, explaining the ~ la tu re  of the charge 
and the eviclenccl as it bore upon it, and pointrd out to the jury what 
cvidence was to be collsidercd as substantive evidence. and what mts orilv 
corroborative and impeaching, and told the jury that, befor? they could 
convicxt the defendant, thcy must bc satisfied upon the whole 
evidence, as so classified and applied ; that thc defmdairt ~ r a s  i l l  ( 533 )  
the habit of haring sexual intcrcoursc mith his stepdaughter, 
Jmnie  EIeln~s, and within two years prior to the finding of the bill of 
indictment; that one act of adulterous intcrcoursc was not sufficient to 
make out the charge, nor two, nor three, but the jury must be satisficcl 
that such intercourse was habitual between the parties within the pre- 
scribed period; they must be so satisfied beyond :L reasonable doubt; 
they must be so convinced of defendant's guilt as to exclude erery other 
reasonablc~ hypothesis, and if, on the whole evidence, thcy werp so 
convinced, they should return a verdict of guilty, aid, if otherwisc, 
they should return a wrdict of not guilty. Therc was a verdict of 
guilty. 

After the T crdict was rendcred, the defmdailt offered the affidavit of 
D. F. Sapp, one of thc jurors who tried the cause, tellding to show 
that he had bee11 tanipered with; but t h ~  court found, as a fact, that 
the juror had not been influenced by the effort of thc witness Watson to 
tamper with him, and declined to disturb the verdict. 

From judgment rendered by the court, the dcfei~da lit appealed. 

-1 ttorney-Cmeral for f h  e State. 
I) .  A .  ( 'ov inqton,  J .  R.  Cairh elor, c r r~ t l  John f l w ( ~ r e u x ,  ,Tr., for &- 

f endant. 

CLARL, J.: As to the first exceptiorr, it is umrecc3ssary to discuss 
nhether the question was incompetent, for, if that be conceded, the 
error, if any, was cured by thc explicit instruction to the jury at the 
time, and again in the charge, that the recital of facts la the question 
was not admitted as evidence, and was not to be considered as such by 
the jury. 8. v. Collins, 93 N. C., 564; lZridgers 11. Dill, 97 N. C., 222; 
S. 11. B l l ~ r ,  104 N.  C., 853; 1 l l a k ~  v. Rmuyhton,  107 N.  C., 220. I n  
S. u.  Collins, supru, the defendants were indicted for the larceny 
of some hams. The confessions of one of the defendants was (535) 
erroneously received in evidence against the other. After one 
of defendants' counsel had spoken, and when the solicitor was addressing 
the jury, the judge withdrew from the jury the collfcssions, arid it was 
held that this cured the error. Thc point is well considered by A s h ,  ,T., 
who cites with approval the older cases, S. 1 1 .  May,  15 N. C., 328; 8. u. 

377  
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Davis, id., 612; and McAll is ier  11. McAll is ter ,  34 N.  C., 184. Indeed, 
our authorities are uniforin on this subject. I f  juries should be deemed 
incompetent to comprehend, or unable to obey, so plain a direction 
as that a paper read in their hearing is "not to be considered as evi- 
dence, and that i t  had only been admitted to make the defendant's reply 
to i t  (when read to him) intelligible7'-if so low an estimate should be 
placed upon juries, then the jury system is a failure, and should have 
no place in our jurisprudence. I f  unable to comprehend this, why so 
often contention whether instruotions, frequently far more abstruse, 
should be given to the jury? But such a view is an unjust one; the jury 
is an essential part of the judicial system among every English-speaking 
people, and while not perfect, the experience of ages and the observation 
of the present are that it performs fairly well its part. Certainly rlo 
better substitute has ever been found. To ulidrrratc the intelligcwce 
of twelve honest, impartial men who try the questions of fact subnlitted 
to them is a mistake. When aided by a just and intelligent judge, their 
verdicts are generally correct. Jurors are not expected to possess legal 
training. Their province is not to pass on questions of law. I h t  their 
grasp of the facts is usually just and accurate, and probably not a court - - 
passes that upon the jury there are not men of equal mental capacity 
with the judge who presides, or the counsel who addresses them. Jurors 

are not in  their nonage, and i t  is not just to underrate their in- 
(536) telligence. This Court has heretofore said as much in 9. 1 . .  

Jacobs, 106 N.  C., 695. 
The second exception is without rr~trit. The jury wcrcA entitled to 

the benefit of the quasi admission, and the language of the witness was 
- 

necessarily given as a part of the conversat,ion. 
The third exception is equally without merit. The dcfcldaltt, w1.10 

was a .witness in his own behalf, denied, on 11ls exarni~~ation, that hv 
had stated to o w  Rodgers that his wifc had left him it1 February or 
March, 1890, because she said he wished to sleep with hcr daughters, 
and said his wifc had !revel- chargcd him with it, nor referred to it. 
H e  had also testified that hc had never been chargcd by his wifc, or by 
anyone else, with such offense till the witness Ezzell aud one Roll? 
charged him with it on 29 May, 1890, and that he had, therefore, been 
much surprised when it was made by them; never h a v i ~ ~ g  had so much 
as an intimation before that time that he was suspected of being too 
intimate with his stepdaughters. I t  was, therefore, competent to prove 
by Rodgers that the defendant did make such statement to him in June 
or July, 1890, of what his wife had alleged when she left him in Febru- 
ary, 1890. The court instructed the jury that it was not substanti7-e 
evidence, but was admitted only to contradict or Impeach defendant's 
testimony. That his wife had left him, and that defendant admittrtl 



she had giren such conduct on his part as the mason for doing so, was 
competent in  view of his denial of any intimation of such charge having 
bee; made, and somewhat corroborative of the evidence of his two ad- 
missions of being guilty of the crime charged. 

The prayer for instruction was properly refused. When the State 
relies uDorr a chain of circurnstanccs, such that each circumstance. is :i 
nrwssary l i i k  ill thc chain, it would the11 he proper to charge that "a 
chair1 is no stro1lgc.r t lml  its mealwst lir~li" ; but when ~ a r i o u s  facts and - 
circumstances are relied on, as in t,his case, to prove a fact, it 
would not be correct to charge, as asked, that "It was incumbent (537) 
upon the State to prove all the circumstances on which i t  relies, 
beyond a reasonable doubt." I f ,  however, the prayer did not mean this, 
then upon the only other construction which can be placed on it, it 
was substa~itially given in the charge of the court that, "upon the whole 
evidence," the jury must be satisfied beyond a reasonable doubt of 
defendant's guilt, and if not, they must acquit him. 

As to the fifth and last exception, the court found as a fact that "the 
juror had not been influenced by the effort of the witness Watson." The 
finding of such fact by the presiding judge, who is far  better acquainted 
with the surroundings than we can possibly be, is conclusive, and we 
cannot look into the  affidavits, whetber one or more, to reverse such 
finding. We nccd not, therefore. consider whethcr the verdict of the 
jury could be impeached by one of its members. Certainly, it cannot 
be ~naintai r~ed that, as a matter of law, the verdict must be set aside 
because a juror is spoken to, when it is found as a fact that the verdict 
was not affected thereby. S. v. Morris, 54 N.  C., 756; 8. v. Brittain, 
89 N. C., 481. Such a principle would place every verdict at  sea whcn- 
rver the losing party might bc anticipatory and adroit enough to pro- 
cure a witness of the winning side to address an improper remark to one 
of the jurors. When i t  appears only that there was opportunity whereby 
to influence tho jury, but not that the jury was influenced-merely 
"opportunity and chance for it-a new trial is in the discretion of the 
presiding judge." 8. v. Rrittain, supra; S .  ?I .  Gould, 90 N.  C., 658; 
S. v. M;ller, 18 N .  C., 500, and especially 8. u. Tilghman, 33 N .  C., 613, 
where this point is elaborately discaussed by Pearson, J .  - 

No error. 

C'ited: JYilson, 11.  Nfg.  C'o., 120 N .  c., 96; 8. u.  1~'lemming, 130 N. C., 
689; Gattis v. Kilgo, 1 3 1  N. C., 208;  8. P .  Noygaa, 3 3 3  N.  C., 766; 
S. v. Exurn, 138 N. C., 606; 8. u. West, 152 N. C., 834; S. u. McZerwic, 
166 IT. C., 297; S. v. l 'rull, 169 N.  C., 367; 8. v. Lunsford, 177 N.  C., 
119; S. v. Baldwin, 178 N.  C., 691 ; S. 0.  Lo~!elace, ib., 770. 
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(538) 
THE STATE v. W. T. CUTSHALL. 

Bigamy--Constitutional L a w - M a r r i a g e - c J u r i s ~ d i ~ t i o ~ E ~ t ~ a -  
t c ~ r i t o r i a l  Crimes-Statute-Legislative Powers. 

The statute of North Carolina (The Code, sec. 988) which declares that 
"Any person who being married, shall marry any other person during 
the life of the former husband or wife, whether the second marriage 
shall have taken place in the State of North Carolina or elsewhere, 
shall be guilty of felony," is an unconstitutional exercise of legislative 
power, and inoperative in so far as it attempts to constitute a second, or 
bigamous, marriage in another state without the subsequent living to- 
gether of the parties, a crime in North Carolina. 

SHEPHERD, J., concurring, and MERKIMON, C. J., dissenting. 

THE defendant was arraiglled at August Term, 1801, of the Criminal 
Court of M E ~ K L E N B ~ R ~ ~ ,  before Neares,  ,I., upon the following indict- 
ment : 

"The jurors for the State, upon their oaths, do present, that W. 7'. 
Cutshall, late of Mecklenburg County, on 1 January, 1880, did marm 
a woman whose name is to the jurors unknown, a ~ i d  the said persolr 
last mentioned the said W. T. Cutshall then and there had for a wife, 
and that the said W. T. Cutshall afterwards, to wit, on 1 March, 1890, 
with force and arms, in York County, South Carolina, felorriously and 
unlawfully did marry and take to wife one Susa~r Ella Pickard, of th t  
county of Mccklenburg, in the State of North Carolina, and to thc 
said Susan Ella Pickard then and there was married, the said unknow~r 
woman, his former wife, being then alivc, czontrary to the form of the, 

statute in  such case made and provided, and against tlw lwace a i ~ d  dig- 
nity of the State. 

'',4nd the jurors aforesaid, upon their oaths aforesaid, do further pre- 
sent that said W. T. Cutshall, late of Mccklenburg County, on 1 Janu- 
ary, 1880, did marry one .. . , a woman whose uame is to the 

jurors unknown, and the said person last mentioned the said 
(539) W. T. Cutshall then and therc had for a wife, and that the said 

W. T. Cutshall afterwards, to wit, on 1 March, 1890, with force 
and arms, in York County, South Carolina, feloniously and unlawfully 
did marry and take to wife one Susan Ella Picliard, of the county of 
Mecklenburg, in the State of North Carolina, and to the said Susan Ella 
Pickard then and there was married, and afterwards, to wit, on said 1 
March, 1890, did rcturn to Meclilenburg County, North Carolina, with 
said Susan Ella Pickard, and then and there did live with her as inall 
and wife, the said unknown woman, his former wife, being then alive, 
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contrary to the form of the statute in such case made and provided, and 
against the peace and dignity of the State. 

"And the jurors aforesaid, upon thcir oaths aforesaid, do furthcr 
present that W. T. Cutshall, late of Mecklenburg County, on 1 January, 
1880, did marry one . .. , a woman whose name is to the jurors 
unknown, and the said person last mentioned the said W. T. Cutshall 
then and there had for a wife, and that the said W. 7'. Cutshall after- 
wards, to wit, on 1 March, 1890, heing thcn and thew a resident of 
the county of Mecklenburg and State of North Carolina, with force a t ~ d  
arms feloniously and unlawfully did procure and induce one Susan 
Ella Pickard to acconlpany him to York County, in  the State of South 
Carolina, with intent then and there unlawfully and feloniously to mar- 
ry the said Susan Ella Pickard, the said unknown woman, his formm 
wife, being then alive, and with intent thereaftcr to return to the county 
of Mecklenburg and State of North Carolina, and to live with the saitl 
Susan Ella Pickard as his wife, and intending thereby to commit a 
fraud upon the laws of North Carolina agairrrt the crime of bigamy, 
and that the said W. T. Cutshall, on the said 1 March, 1890, with forcc 
and arms feloniously, and in  pursuance of the said fraudulent intent, 
did procure and induce said Susan Ella Pickard to accompany 
him to York County, in said State of South Carolina, and her, (540) 
the said Susan Ella Pickard, with force and arms, feloniously 
and unlawfully then and there did marry and take to wife, the saitl 
unknown woman, his former wifc, being then alive, and that thereafter, 
to wit, on said 1 March, 1890, the said W. T. Cutshall, with forcc and 
arms, feloniously and unlawfully, and in  pursuance of his said fraudu 
lent purpose, did return to the county of Mecklenburg and State of 
North Carolina, and then and there did bed and cohabit with the szid 
Susan Ella Picakarcl, contrary to the form, of the statute in such cascb 
made and provided, and against the peace and dignity of the State." 

A no77e p o s e q u i  was entered as to the third count. Upon being called 
upon to plead, the defendant moved to quash the indictment, which 
motion was allowed, and the State appealed. 

At tormy-Genera l  for the  State. 
No counsel for defendant. 

AVEBP, J.: The Code, see. 988, provides that "If any pcrson, bcing 
married, shall marry any other person during the life of thc former hus- 
band or wife, whether the second marriage shall have taken place in the 
State of North Carolina or elsewhere, every such offender, and every 
other person counseling, aiding or abetting such offender, shall be guilty 
of a felony, and imprisoned in the penitentiary or county jail for any 
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term not less thau four months nor more than ten years, and any such 
offense may be dealt with, tried, determined, and punished in  the county 
where the offender shall be apprehended or be in  custody, as if the offense 
had been actually committed in that county." 

The general rule is that the laws of a country "do  lot talw effect be- 
yond its territorial limits. because it has neither the interest nor the 

power to enforce its will," and no man suffers criminally for 
(541) acts done outside of its confines. 1 Bishop Cr. L. (7 Ed.) secs. 

109 and 110; P ~ o p l e  1 ) .  'l1!j7e.r., 3 Cooley (Mich.), 161 ; ibid.,  1- 
Cooley, 335 ; S. v. na.r.net/, 83 N. C., 616; S .  u. Wro~un, 2 N. C., 100; 
S. v. Mitchell, 83 N. C., 674. 

I n  S. v. Ross, 76 N.  C.. 242, the Court said: "Our laws have no 
extra-territorial operation, and do not attempt to prohibit the marriagi~ 
in South Caroliua of blacks and whites domiciled in that State," thui 
recognizing the principle, generally accepted in America, that a state 
will take cognizance, as a rule, only of offenses c+ommited within it.: 
boundaries. Among the exceptions to this general rule are the cast1\ 
where one, being at  the time in another state or country, does a criminal 
act which takes effect in our own State, as where o w  who is abroad oh- 
tains goods by false pretences or circulates libels in  our own State, ant1 
contrary to air laws-or from a point beyond the lines of our State fire5 
a gun or sets in motion any force that inflicts an injury within the Statc, 
for which a criminal indictment will lie. 1 Bishop Cr. Law, sec. 110; 
Horn v. State, 4 Texas, 6 5 9 ;  C'arnbose 1 1 .  Mappell, 2 Wash. (C. C'. 
R.), 98. 

Persons guilty of such acts are liable to indictrnwt and pur~lshrne~it 
when they venture voluntarily within the territorial luou~~ds of t h ~  
offended sovereignty, or when, under the provisions of extradition laws 
or the terms of treaties, they are allowtd to be brought into its limits to 
answer such charges. - 

As a rule, the validity of marriages contracted i l l  ally foreign countrj 
must be determined by the courts of another nation with referenw 
"to the law of the country wherein they exchange the mutual consent 
to be husband and wife, which consent alone is by the law of nature a 
perfect marriage.'' 1 Bish. on M. and D., secs. 855 and 856 ; 8. v. IZosh, 
supra. Such marriages may be declared unlawful, not simply becausc 
they are contrary to the law of the state in which the question arises, 

hut for the reason that they fall under the condemnation of all 
(542) civilized nations, like rnarriagcs between persons very nearly 

related or those that are polygamous. 1 Bish. M. and D., secs. 
857 to 862. So a foreigner, not accredited to another government as a 
representative of his own nation, is subject to the law of the c o u n t r ~  
i 1 1  m~hich he may travel or establish a temporary domicile, and may bc. 
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tried in its tribunals for any violation of its criminal laws while within 
its territorial limits. 

Wheaton International Law, see. 127, note 77, says: ('In Great 
Britain, France, and the United States the general principle is to re- 
gard <+rimes as of territorial jurisdiction. . . The question whether 
n state shall punish a foreigner for a crime previously committed 
ahroad against that state or its subjects also depeuds upon its system 
respecting punishing generally for crimes committed abroad, Great 
13ritainr and the United States respecting strictly the principle of the 
t ~ ~ r i t o r i a l i t y  of crime." 

Whilc, in our external relations with other nations, our Federal head, 
the United States, is the only sovereign for the purpose of internaI 
government, such portion of the sovereign power as has not been sur- 
rendered to the general government is retained by the states. 11 A. & E., 

' 

440, and notes. 
I n  the cxercisc of their reserved powers, especially in the execution 

of the criminal law, questions arise which are settled and determined 
elther according to the principles of international law or by analogy 
to them. I t  is contended that nothing but comity between nations, in 
the absence of express provisions of treaties, prevents one nationa1it;y 
from making laws to punish persons who commit criminal offenses in 
another country and afterwards come within its territory, and that 
admitting this principle to be correct, there can be no treaty stipula- 
tion, and there is in  fact no constitutional inhibition, that restricts 
the Legislature of one of our internal sovereignties from enacting laws 
to punish a person who comes into its domain, so as to be ap- 
prehended there, for a crime committed in a sister state. (548) 

Article 29 of the confirmatory charter granted by Henry 111, 
provided that "No freeman should be taken or imprisoned or disseizetl 

I 
of freehold or libcrties, or free customs, or be outlawed or exiled, or any 
otherwise destroyed, nor will wc pass upon him or condemn him but 
hy Iawful judgnient of his peers, or by the law of tllr land." 

I n  the formal Declaration of lndependence the King of Great Britain, 
aftrr  bring charged with many violations of fundamental principles 
and invasions of common rights, was arraigned before the world '(for 
depriving us in many cases of trial  by jury; for transporting us beyond 
the seas to be tried for pretended offenses." This language evinces the 
purpose of our representatives to risk their lives and their fortunes, 
in  part at  least, to secure not simply the ancient right of trial by jury, 
but trial by a jury oY the vicinage within easy reach of all evidence 
material for the \.indication of the accused, where the charge might 
prove unfounded upon a fair  investigation. 

3 8 3  



During the same year these principles were unbodied in the Declara- 
tion of Rights by the Colonial Congress, in  what now constitutes sections 
13 and 17 of Article I of the Constitution, which are as follows: "13. 
No person shall be convicted of any crime but by the unaninlous verdict 
of a jury of good and lawful men." Sec. 17:  "No person ought to br 
taken, imprisoned, or disseized of his freehold, liberties, or privileges, 
or outlawed or exiled, or in any munaer deprived of his life, liberty, or 
property, but by the law of the land." 

Not only has section 13 been construed to guarantee to cvery, person 
(whether a citizen of this State or of another Commonwealth) a trial by 
jury i n  all cases, which arc so triable at  common law (such as an in- 
dictment for a felony), but a trial by his peers of the vicinage, unless, 

after indictment, it should appear to the judge necessary to re- 
, (544) move the case to some neighboring county in  order to secure a 

fair  trial. Judge Cooley says (Const. Lim., marg. pp. 319, 320) : 
"Many of the incidents of a common-law trial by a jury are essential 
dements of righi. The jury must be indifferent between the prisoner 
and the Commonwealth; and to secure impartiality challenges are al- 
lowed, both for cause and also peremptory without assigning cause. 
The jury must also be summoned from the vicinage where the crime 
is supposed to have been committed; and the accused will thus have the 
benefit on his trial of his own good character and standing with his 
neighbors, if these he has preserved, and also of such knowledge as the 
jury may possess of the witness who may give evidence against him. R e  
will also be able with more certainty to secure the attendance of his own 
witnesses." Kirk  v. State, 1 Cold. (Tenn.), 344; Armstrong v. S fa te ,  
1 Cold., 338; 8. v. Denton, 6 Cold., 539. This stroi~g language is used 
in commenting upon the clause which, in substantially the same terms, 
guarantees the right of trial by jury in  all serious criminal lxosecutions 
in every one of the states. 

Mr. Charles A. Dana published some years since an article in his 
paper, the New Y o r k  Sun,  which i t  was claimed was libelous in its 
strictures upon the conduct of a public official at Washington City, 
and Judge Blatchford, upon his being arrested in New York City by 
virtue of a warrant of a United States comnlissioncr and broueht to 

u 

Washington, heard thc facts, after granting a writ of habeas COT-pus, 
and discharged the prisoner. Hatter  of Dana, 7 Ben. (D. C.), I. 
Commenting upon this case, Judge Gooley said: "It would have been 
a singular result of a revolution, where one of the grievances complained 
of was the assertion of a right to send parties abroad for trial, if i t  
should have been found that an editor might be s'eized anywhere in the 
TTnion and transported by a Federal officer to every territory i n  which 
his paper might find its way, to be tried in each in succession 
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for offenses which consisted in a single act not actually tione in (545) 
any of them." I f  every state of the American Union should 
enact a statute identical in its terms with that under which the iirtlic+ 
ment is drawn (The Code, scc. 988), the enforcement of these lams might 
lead to just such a series of prosecutions as the learned jurist s e m d  to 
consider so absurd, outrageous, and palpable a violation of a f u ~ ~ d : ~ -  
mental right asserted in our own national Nugnu Carla, the 1)eclal.a- 
tion of Independence. The defendant might travel through any or :dl 
of the states, and be apprehended or in custody in ally one or all of t h n ~ i ,  
and thus subject himself to indictments for arl offense not corrln~ittetl 
in  any jurisdiction where he is tried. 

Every state has embodied in its organic law the guarantee that no 
person shall be taken or imprisoned, etc., "but by the law of the land," 
and this term J u d g e  Cooley treats as synonymous with "due process of 
law." Const. Lim., rnarg. p. 353. "Due process of law i ~ o t  only requires 
that a party shall be properly brought into court, but that he shall ha\.(. 
the opportunity when in court to establish any fact which, accordii~g 
to the usages of thc common law or the provisions of the Corrstitutio~~, 
would be a protection to him or his property." Cooley's Const. T h .  
(4 Ed.), 460 (marg. p. 369) ; T a y l o r  v. Miles ,  6 Kansas, 498. 

I n  Hoke v. Henderson,  15 N.  C., 16, Chief Just icc~ Rufin said: 
"The clause itself (Art. I, sec. 17, Const.) means that such legislative - 
acts as profess in  themselves directly to ~ I L Y L ~ S I L  persous, or to deprive 
the citizen of his property, without trial before the judicial tribunals, 
and a decision upon the matter of rights, as determined by the laws 
under which i t  vested, according to the coursc, mode :ind usages of thc 
common law as derived from our forefathers, are not effectually 'laws 
of the land' for those purposes." 

After the Federal Constitution had beell ratified, the pcople (546) 
of the states, with the recollection of the flagrant invasion of ., 
their rights by transporting freemen abroad to be tried for "pre- 
'tended offenses" still fresh, amended it so that, sags Ordronaux, "the 
crime and its punishment are attached to the jurisdictioi~ within which 
i t  was committed." Ordronaux Const. Leg., 259; Constitution of I T .  S., 
Art. 111, sec. 2, clause 3. 

These amendments apply only to Federal tribunals; but the fact 
that they were prohibited from trying, except in the statc where the 
crime should be committed, is c14dence of a purposc to put it beyond 
the power of Congress to have a citizen tried for a criminal offense 
except by a jury of the vicinage, and at  a point not so remote as to de- 
prive him of the benefit of his witnesses. 

Another amendment (Art. IV, sec. 2, ch. 2) supplements that alrcadp 
referred to, and shows by its terms that the purpose in enacting it was 

385 
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to definitely localize the forum of every crime committed by a person 
not in  the land of naval forces, by providing for the extraditiorl of 
criminals on demand of the Governor "to the state having jurisdiction of 
the crime." I t  was evidently contemplated by the framrrs of the Con- 
stitution that, ordinarily, there would be but one state where a crime 
could be properly said to have becn committed and whose courts would 
have cognizance of it. I t  was natural that they should cling to the 
old territorial rulc which limited the jurisdiction to the courts of the 
county. 

The State of South Carolina was the sovereign whose authority was 
t1isreg;trded when the bigamous marriage was celebrated. I f  the dc- 
fendant married a second time in South Carolina, or elsewhere outside 
of North Carolina, the act had no tcndencg at the time to affect society 
here, nor can that unlawful conduct be punished as a riolatiou of our 
criminal laws. On the othcr hand, the completed act of entering into 

a second marriagc in a neighboring state is not analagous to the 
(347) cases wherc a mortal wound is inflicted ill one state, and the 

wounded man lingers and dies from its efferts *within the limits 
of *another state during the next ensuing twelve month?. 

It is needless now to discuss the question whethrr on account of the 
fact that the ultimate effect of the wound is the resulting death, thc 
state in which the death occurs in  such cases should not be held to have 
cornmon-law jurisdiction to try the murderer, since nearly all of the 
states have enacted statutes providing for such trials, and some of them 
have declared such enactments essential. Commonw~alth 7). McLorn, 
101 Mass., 101; Bishop's Cr. Law, sees. 112 to 117. Our statute is a 
reenactment of that p s s e d  in England, in  the assertion of the almost 
omnipotent power of the Parliament; yet, as me have seen by reference 
to m a r t o n ' s  statement of the rulc adopted in England as to jurisdic- 
tiou of crilncs, t l ~ c  cwurts of t h a t  country would never have held "olsc- 
whore" to wfrr to bigam31 corrlrr~ittetl by r i t i zn~s  of other nationalities, 
but to second marriages contrxted by her ow11 subjects while a former' 
wife or husband was living. Parliament is not, of course, prohibited 
by any constitutional provision frorn passing an act which makes a 
particular offense, contrary to the general rule, indictable and punish- 
able, not only in  a country of England other than that in which i t  is 
committed, but when committed in a different dominion of the empire 
of a foreign land. Walls v, State, 32 Ark., 568; 2 Wharton's Cr. Law, 
sec. 1685. The powers of Congress on this subject are well defined in the 
Constitution, and the powers of the states are limited by the clause 
we have cited and others, as well as by the nature of our government, 
containing, as we look upon it, internally, as marly sovereignties as there 
are states. Our statnte was not amerdetl so as to incorporate the Englisll 
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idea until ?'he Code was enacted in 1883; but it seenls that in rtrost of 
those states where attelltion was attracted to the subject at  an 
earlier date, the legislatures doubted their power to make the act (34%) 
done in anothcr state punishable as a felony, merely because 
the offender placed himself within reach of criminal process of his own 
state. But according to the express terms of their statutes, the offense 
was not the act of unlawfully marrying a second time, but the continuous 
bedding and cohabiting afterwards. Common~oenltk v. Hradl~y ,  2 
Cush., 552; Bower u.  State, 59 Ala., 102; 8. /I. Palmer, 18 Vt., 570. 
The statute of the State of Missouri, by its very terms, seems to amount 
to a recognition of the principle which, we insist, is the correct one. I t  
provides that "Every person having a husband or wife living, who shall 
marry another person without this State, in  any case where such mar- 
riage would be punishable if contracted or solemnized within this State, 
and shall afterwards cohabit with such person within this State, shall 
be adjudged guilty of bigamy, and punished in the same manner as if 
such second marriage had taken place within this State." 8. 7). Pitz- 
gerald, 75 Mo., 571. I t  is the subsequent cohabitation, and not the fact 
that the person simply invades thc jurisdiction of its courts, which sub- 
jects the offender to the same punishn~mt as would the bigamous nrar- 
riage had it been celebrated within that state. Under our statute wc, 
provide for the punishment of any person who has contracted a biga- 
mous marriage in another state, if he can be caught here, even in tran- 
s i t ~  to another sta.te. 

The attempt to evade the organic law by making thc cmning into this 
State (after commiting an offense in another) a c*rirnr is too palpable, 
in view of the admitted fact that the Constitutioil of the TTnitetl States 
gives to citizens of all the states the immunities and privileges of its 
own citizens, and of their guaranteed right, under thc interstate com- 
merce clause, to pass through anot,her state without arrest and inquiry 
into their accountability for offenses against their own soycwigrlty, but 
especially because the trial  for the new felony involves an investigation 
of the original bigamy by a jury not of the vicinage and remote 
from the witnesses. (549) 

No court has ever questioned the power of a state to pass 
quarantine laws arid statutes regulating the entrance of paupers within 
its limits, but this does not include the authority to impose a tax per 
capita, even on immigrants from a foreign  lat ti on arriving at  its ports, 
or on passengers in transitu from one state to another. Nor& v. Bos- 
ton, and Smith v. Turner, 6 Myers' Fed. Digest, 665, 675, 677, 678 and 
684. Mr. Justice Wayne,  in  the case last cited, said: "Some reliance 
in the argument was put upon the cases of Holmes v. dennison, 14 
Peters, 546; Groves 11. Slaughter, 15 Peters, 449 ; and Priggs v. Com- 
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monwealth,  16 Peters, 539, to maintain the discretion of a state to say 
who shall come to and live in it. Why either case should h a w  bcel~ 
cited for such a purpose I was at  a loss to know, and have been nlorc, 
so from a subsequent examination of each of them. All that is decided 
in Holmes  v. Jennison is that the states of the Union have no constitu- 
tional power to give up fugitives from justice to thc authorities of :L 

nation from which they have fled. That it is not an ii~terrlatiorial 
obligation to do so, arid that all authority to make treaties fol- such :I 

purpose is in the United States." The learned justice, in a subsequmt 
portion of the same opinion (p. 684), said: "I have never, ill ally in- 
stance, hcard the case of M i l n  cited far the purpose of showing that per 
sons are not within the rcgulating power of Congress over comrnerct, 
without at once saying to the counsel that that point had not bee11 
decided in  that case. . . . Indeed, it would be most extraordinary 
if Gibbons v. Ogden, 9 Wheaton, 1, could be considered as having bwr~ 
reversed by a single sentence in the opinion of Xezu YorZ  u. X i l n ,  11 
Peters, 102, upon a poi~lt, too, not in any way involved in the certificate 
of division of opinion by which that case was brought to this Court. 
The sentence is that 'thcy (persons) are not the subjects of commerce, 

and, not being importcd goods, canrlot fall within a train of 
(550) reasoning founded upon a construction of :L 1)ower given to 

Congress to regulate commerce, and the p.rohibitiou to the states 
from imposir~g a duty on imported goods.' " I t  thus appears that thc - 

language relied upon to sustain the assertion on the part of a state of the 
power to legislate in reference to persons coming from a foreign country 
has been expressly declared a diclum, and overruled. This principle ap- 
proved by the Court is still more explicitly stated in Ilendcrson 11. iVew 
YorL., 2 Otto, 259, and in Chy Lang v.  E'reeman, ibid., 275. The Court 
suggested in the latter case that, ill the absence of all legislation on the - - 

subject by Congress, a state might possibly assume authority to pro- 
hibit the entrance from abroad of "paupers and eonvictcd crlr~linals." 
A treaty entered into by the United States at  once operates as a repeal 
of all State laws repugnant to its provisions. Baker  11. l'ortlund, 5 
Saw., 566; D e n n  v.  Hcrndon,  1 Painc, 5 9 ;  In r.e PawoL, 1 Fed. Re-  
porter, 81; Gordon v.  Kerr ,  1 Wash., 322. "It is not c30ropetcwt for the 
legislature of a state to deprive a citizen of any other state of his legal 
or qui table  rights under the Coustitution arid laws of (hrgrclsh, by de- 
vlaring that they must be cirforccd in :I local court." A r m o r y  I . .  

Armor?/, 18 Int .  Rev. Rec., 149. Our statute applies, by its terms, as 
well to a citizen of another state who in transi tu affords to our local 
authorities the opportunity to apprehend him as to those who becorne 
domiciled within our borders. As a citizen of another state, he has the 
privilege of demanding a trial in a particular locality, and by a, jury 
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of the viciliagc., aiid it would deprive him of that right guaranteed by 
the Federal Constitution to arrest him while ternporaily in this State 
under thc pretence of punishing him for t'ric felony of coming into the 
State after a bigamous.rnarriagc, try him from the locality 
~3hcre the marriage was celebrated arid his witnesses reside, for ail 
offense irnolving only the question ~vbethcr the second marriage was in 
fact bigamous. 

Wharton (2 Cr. Law, see. 1685), after discussing the English (551) 
statutc, says: "In somc of the United States a similar statutc 
has been enacted; in othors a contir~uai~co in the bigamous state is made 
indictable, no matter where the' second marriage was solrmnized. But 
when tile act of bigamous marriage is made the subject of indictment, 
thon a t  common law the place of such act has exclusive jurisdiction." 
The Court of Alabama has cxxpressly held (in Higgs  11. The State, 55 
Ala., 108) that where a person is indicted for the bigamous act of 
marryil~g a second time in another statc, as distinguished from con- 
tinuir~g to cohabit withill the State after such marriage, the indictmerlt 
could not be sustained; but the Court did not find it necessary in that 
casc to discuss thc question of legislatire power, as the Legislature had 
iuodified the English statute in the same way that it had bee11 altered 
by law in Vermont, Nassarhusetts, Ttwnessce, Missouri and other 
states. 

I t  will lrot be iiisisted that the courts of the State of Maine would 
have pow& to enforce a statute which providcd for punishing with 
death any pcmon who had committed murder in another statc arid then 
gone within its limits, by apprehending a Texan and rcqniring him 
to send t'o the banks of the Rio Grande for testimony to meet a i d  refute 
that of a malignant neighbor who had followed him almost across the 
contincnt to wreck his vengeance. I f  a state has the power to punish 
orre caught within its borders as a felon for il bigamous marriage corn- 
rr~itted within another state, what is to prevent the trial of a citizen 
found in a neighboring state for a homicide, if the statute were broad 
cnough to include murder as well as bigamy-if the statute made i t  a 
felony punishable with death to come into the State after committing 
murder in another? The assertion of such authority would jeopardizr 
the security of elcry American citizen who ventured beyord the confines 
of the state in which he resided. The ~xpress  provision for the estmdi- 
tion of criminals excludes the idea of trying them outside of the 
limits of the state where the offense is committed, even if there (552) 
were no direct guarantee that they should not be subject to arrest 
:tnd trial  for offenses agaiilst thcir own sorercign when beyond hcr 
limits. 
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The additional couuts, i l l  which it is charged that the d~fendant,  af- 
ter the bigamous marriage in  South Carolina, came into North Caro- 
lina and cohabited with the person to whom he was married, cannot be 
sustained, because the offense is not covered by. our statute. T h e  North 
Carolina statute would, if enforced, subject him to indictment if he 
should come across the border and leave the woman behind. 

While we do not recognize the validity of marriages of parties whet1 
they leavc the State for the purpose of evading a law which rrrakcs a 
~rtarriage betwreu them unlawful, and with the intent, after celebrating 
the rites in  arlother jurisdiction, to return and live in this State (S. 71. 
Kennedy, 76 N. C., 251), we have no oxpress statute making such acts 
jndictable as a felouy, nor as a. niisderneanor, where they live in adultery 
here. S. v. Cutshall, 109 N. C., 764. This fact is fatal to another courlt 
of the indictment. But we do not wish to be understood as questioning 
the power of thc State to punish one of its citizens who goes out of 
the State with illtent to evade its laws by celebrating a bigamous mar- 
riage beyond its jurisdiction and returning to live within its bordcrs. 

For the reasons given, we think that there was no error in the judg- 
ment of the court below quashing thc indictn~ent. 

SIIEPI~EKD, 5.: L concu~. in  the conclusion that the indictnwnt %.as 
propcrly quaslletl. 

( 5 5 3 )  MEI~R~MON, C. J. : dissenting : The indictment charges the 
defendant with the crime of bigamy, as defined and forbidden 

by the statute (The Code, see. 988). I t  charges that the second mar- 
riage took place iu th(> Stat t  of South Carolina, and that shortly there- 
after the defertdarrt came into the county of Mecklenburg and there re- 
sided with the second wife. H e  appeared, arid moved to quash the in- 
dictment upor1 the that it appeared from i t  that he had com- 
mitted no offwse ill this Statc. The motion was allowed, whereupon 
the solicitor for the State assigned error arid appealed to this Court. 

The statute declares that "If any person, being married, shall marry 
any other persoil during the life of the former husband or wife, whether 
the second marriage shall have taken place in the State of North Caro- 
lina or elsewhere, every offender and every person counseling, aiding 
and abetting suclr offender, shall be guilty of felony, and imprisoned 
in the penitentiary or county jail for any term not less than four. 
months nor mow than ten years; and any such offense may be dealt 
uith, tried, detcrn~ii~ed, and punished in the county where the offender 
shall be apprehended, or be in custody, as if the offense had beer1 
actually committed in that county," etc. (The Code, sec. 988). This 
c.riwtment is uot very aptly, precisely, or clearly expressed, and hence 
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its validity is seriously questioned. But lt must receive such reasonable 
interpretation as will render it intelligible, operative, and effectual, if' 
this can be done consistently with the Constitution. 

I t  does not necessarily imply or intend that the offender shall be i l l -  

tlictable and convicted in  this State for the offense of bigamy in another 
state; such is not its meaning. I t  intericis that whoever shall bc i l ~  this 
State, being married to two living wives, or two living husbands, as thc 
case may be (except in the cases excepted in the proviso to the statute), 
shall be guilty of felony, and that without regard to whether the second 
marriage took place in  this State, or elsewhere, and without re- 
gard to whether the second marriagc constituted the offense of (554) 
bigamy in the state or country where it took placcl. Tt makes 
the bigamist here answerable because he is heri,, an offens(, to, and all 

offender against this State and society here. Thc fact of bigamy - 
having two living wives or two living Iii~sbantls-and the presence of 
the offender in this State constitute the offwse. It is not simply the 
second marriage that constitutes the offe~ise-thc felony---but it is the 
c~xistence of that fact and the prescnce of thc offeuder i n  this State that 
makes it. The statute does not treat the second nlamiagc as thr  
offense, nor the offense as committed elsewhere than in this Statc. 

I t  is said that in such case no offenst, is rommittc.d in this Statc 01. 

against it. This is a serious misapprehension. The statute, its pur- 
pose, makes the presence of the bigamist in this Statc an offens* 
makes him here a bigamist and guilty of a felony, whether he was so 
where the second marriage took place or not. Suppose the statute under 
consideration had declared in terms that if a bigamist shall come into 
this State he shall be deemed and held to be guilty of bigamy and felony 
hero, could its validity bc seriously questioned? This is what the 
statute, in  effect, declares. 

The Legislature, in the exercise of the essential police powers of 
government, may, for the protection of the people, the safety and purity 
of society, exclude from its borders criminals of other states and couii- 
tries. To that end, i t  may make their coming hew, their presence i l l  

this State, a felony, if they were guilty of a specified offer~se committed 
by them in thc state from which they came, or if they were chargeable 
with doing specified acts in the state from which they came, constituting 
no criminal offense there, but declared and deemed to be an offense here. 
I t  is their coming into this State, their presence here, and the fact that 
they did in the state from which they came the acts deemed and held 
to be a specified criminal offense here, that constitutes the 
statutory crime and felony in  this State. Such exercise of (555) 
legislative power may be unusual, and perhaps not very expc- 
tlient; but the power exists, and it is not the provincc of courts to de- 
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termine when it shall or shall not be exercised. Criminals have no 
right to commit crime and go from state to state, or from one country to 
another, and inflict themselves upon society wherever they may be. I t  
is the right and the duty of government to protect itself and its people 
against then1 by all manner of appropriate legislation. 

I t  has been suggested that the exercise of such power, except to a 
very limited extent, is not consistent with that provision of the Con- 
stitution of the United States which confers upon Congress the power 
"to regulate commerce with foreign nations and among the several 
states, and with the Indian tribes." To what extent and exactly in 
what respects this provision restricts the exercise of the police power 
of the states is not very definitely settled, but i t  is very clear that it does 
not inhibit the enactment of statutes like that under consideration. The 
right of the State to make and enforce such laws is fully recognized 
in  N e w  Y o r k  v. X i l n ,  11 Peters, 102. I n  that case the Court said: 
"We choose rather to plant ourselves on what we consider impregnable 
positions. They are these: That a state has the same undeniable and 
unlimited jurisdiction over all persons and things within its territorial 
limits as any foreign nation, where that jurisdiciton is not surrendered 
or restrained by the Constitution of the United States. That by virtue 
of this, it is not only the right, but the bounden and solemn duty, of a 
state to advance the safety, happiness, and prosperity of its people, and 
to provide for its general welfare by any and every act of legislation 
which it may deem to be conducive to these ends, where the power over 
the particular subject or the manner of its existence is not surrendered 
or restrained in the manner just stated. That all these powers which 

relate to merely municipal legislation, or what may perhaps 
(556) more properly be called internal police, are not surrendered or 

restrained; and that, consequently, in  relation to these, the au- 
thority of a state is complete, unqualified, and exclusive." 

That case is cited with approval in HoZmes v. Jenrzison, 14 Peters, 
540, Chief Justice T a n e y  saying for the Court: "Again, the question 
under this habeas c o ~ p u s  is in  no degree connected with the power of 
the states to remove f rom their territory any person whose presence 
they may think dangerous to their peace, or in any way injurious to 
their interest. The power in that respect was fully considered by this 
Court and decided in  N e w  York v. Miln ,  11 Peters, 102. Undoubtedly 
they may remove from among them any persons guilty of or charged 
with crime, and may arrest and imprison them in order to effect this 
object. This is a part of the ordinary police powers of the states, which 
is necessary to their very existence, and which they have never sur- 
rendered to the general government. They may, if they think proper, 
in order to deter offenders in other countries from coming among them, 
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make crimes committed elsewhere punishable in  their courts, if the 
guilty party shall be found within their jurisdiction. I n  all of these 
cases the State acts with a view to its own safety, and is in no degree 
connected with the foreign government in which the crime was com- 
mitted." The first of the cases here cited is to some extent criticised 
in Henderson v. Mayor, 98 U .  S., 259, and Chy Lung a. Freeman, ib id . ,  
275, but not in the aspect of it material here. I t  is difficult to 
see any substantial reason why the Legislature may not by proper 
enactment make it indictable-a nlisdemeanor or a felony-for per- 
sons who have done acts in one of the states deemed dangerous to 
its safety, or that of the morals or property or the prosperity of its 
people, if they be found within its limits. I t  may by such means keep 
out of and drive beyond its borders foreign paupers, common gamblers, 
bigamists, and the like. I t  must be the judge of the wisdom and ex- 
pediency of such legislation. Offenders against such statutes are 
such, wherever they may be found in the State, and hence may (557) 
be tried wherever found, without invading any fundamental 
right secured to them. The acts forbidden having been done, the 
presence of the offender in the State anywhere, constitutes the offense. 

This case is very different from S. v. Knight, 1 N. C., 143. I n  that 
case the statute declared void undertook to make the offense of counter- 
feiting in another state indictable in this State. 

The indictment does not charge the defendant with bigamy com- 
mitted in South Carolina; it charges him with a statutory crime (a  
felony) committed in this State, one of the essential acts constituting 
it having taken place in South Carolina. The statute does not make 
the second marriage the offense; it simply treats this as a fact to be 
taken in connection with others, all constituting the offense in this 
State. The offense is wholly statutory in  its nature, and must be so 
treated. 

I think the order quashing the indictment should be reversed, and 
the case disposed of accordingly. 

1 PER CURIAM. Affirmed. 

1 C'ited: S.  9. Hall, 114 N. C., 912; S.  21. Caldwell, 115 N .  C., 803; 
S. v. Hall ,  ib., 817; Wilson v. Jordan, 124 N. C., 709; Green v. Owen, 
125 N. C., 215; S. v. Buchanan, 130 N.  C., 662; S.  v. Long, 143 N. C., 
672, 673; 8. v. Ray ,  151 N. C., 712, 715; 8. v. Collins, 169 J. C., 324; 
S. v. Herron, 175 N. C., 759. 

Corrected in  accord with dissenting opinion : Rev., 3361 ; S. v. Her- 
Ton, 175 N.  C., 759. 
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(558) 
THE STATE v. J. N. KERBY. 

Indictment-Abandonment-Parent and Child--Ju+isdiction. 

1. The failure by the father to provide for the support of the children is as 
much a violation of the statute (The Code, see. 972) as the failure to 
provide support for the wife, and an indictment charging such violation 
following the words of the statute is sufficient. 

2. It is not necessary that an indictment charging an offense of which a 
justice of the peace has exclusive original jurisdiction should allege that 
the offense was committed more than twelve months before the finding 
of the bill. The fact may be shown as a matter of defense on the trial, 
or upon a motion to quash. 

. . 
INDICTMENT for failure to proride an  adrquatc support for children, 

tried at  Spring Term, 1892, of ALEXANDER, before byurum, ,7. 
The indictment is as follows: "The jurors for the State, upon their 

oaths, present, that J. Nelson Eerby, late of Alexander County, on I 
January, 1890, with force and arms, at  and in  said county, while living 
with his wife, one Mary Kerby, unlawfully and willfully did neglect 
to provide an adequate support for the children, which he had bcgotten 
upon her, contrary to the form of the statute in such case made and pro- 
vided, and against the peare and dignity of the State." 

The defendant moved to quash, and the motion was allowed, arid thcl 
solicitor for the State appealed. 

Attorney-General for the State. 
No couns~el for defendant. 

A ~ E R Y ,  J . : The indirtnlent follows the words of thr statute (The 
Code, sec. 972)) which provides that where thc husband, while living 
with his wife, shall willfully fail to provide adequate support for suc.11 

wife, 07. t l te t h i l dmn  which he has begotten upon her, he shall 
(559) be guilty of a misderncanor. I t  is unquestionably as much a dis- 

tinct criminal offense to fail to make sufficient provision for t h ~  
children as for the wife, and the solicitor might charge the omission t o  
discharge either or both of the duties the disregard of which the law 
is intended to punish. 

I t  was not necessary to a \er  in  the indictment that no justice of the 
peace had taken cognizance of the offense charged for twelve months 
after i t  was committed, because the fact, if true, that the bill had been 
sent before the jurisdiction of the higher court attached was matter of 
defense, to be shown on the trial; n o n  cotbstat upon the motion to quash, 
on the face of the indictment, but what it may be shown that the offelrw 
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was committed twelve months hrfore the indictment was foui~d. h'. I .  
Porter, 101 N. C., 713; S .  v. Moore, 82 N. C., 659; S. 11. Taylor. Sf 
N.  C., 601 ; 8. v. Earnest, 98 N.  C., 740; 8. v. Cunningham, 94 N .  C.. 
824; 8. 21. Shelley, 98 N.  C., 673. 

We can conceive of no grounds for sustaining defendant's motion. 
cxcept those stated. The ,jutlpient qu:rshing the indictment is rcverwtl. 

New trial. 

Cited: S. 11. Carpenter, ill N .  C., 707; Sawt1er.s 7%.  S 'and~rs ,  167 
N. C., 319. 

(560) 
T H E  STATE v. GEORGE W. KITTELLE. 

Agency-Liquor, Sales to Minors-Dealers Criminally Responsible for 
Acts of Agents. 

A licensed liquor dealer is criminally responsible for the unlawful sale by 
his agent of liquors to minors, although such sale may have been against 
his instructions and without his knowledge. 

SHEPIIEXD, J . ,  dissenting 

INDICTMENT for selling ~ntoxicating liquor to a minor, tried before 
Meares, J., at  January Term, 1892, of the Criminal Court of MECK- 
LENBURO. 

The defendant Kittelle was, at  the time of the alleged sale, the pro- 
prietor of the Buford Hotel, in Charlotte, and of the bar connected 
therewith. The defrrldant had two clerks in his barroom. Shuraan 
testified that he was a minor and unmarried, and that one of the clerks 
sold him beer, but he could not state which one it was, arid that Kittellc 
was not present when he bought the beer. The defendant Kittelle tcs- 
tified that he had given his clerks "special instructions not to sell liquor 
to minors or on Sunday, and otherwise to cornply with the law"; that 
he closely scrutinized the conduct of the clerks, and if liquor had been 
sold to Shuman, or to .any other minor, it was done "without his 
knowledge, in violation of his instructions and against his wishes." 
Kittelle was a licensed retailer. This was the substance of the evidence. 

The defendant Kittdle requested the court to instruct the jury that if 
his clerks had sold liquor to the minor Sliuman, without defendant's 
knowledge, in violation of his instructions and against his wishes, they 
should acquit him. The prayer was refused, and the court charged 
the jury that if they found that eithrr of the clerks had sold to Shum:~n, 
they should convict the defendant Kittelle. Defendant excepted. 
Verdict, judgment, and appeal. (561) 

395 
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Attorney-General for th,e State. 
Burwell c6 Walker, H .  C. Jones, and Osborne c6 Maxwell for de- 

f endant. 

CLARK, J. : The Code, secs. 1077 and 1078, makes it a misdemeanor 
for any dealer in intoxicating liquor to sell directly or indirectly, or 
give away, such liquor to any unmarried person under 21 years of age, 
knowing such person to be under that age, and that such sale or giving 
away shall be prima facie evidence of such knowledge, and further, 
that the father, mother, guardian, or employer of a minor to whom 
intoxicating liquor shall be sold or given away may maintain an action 
for exemplary damages, and that in no case can the jury award the 
plaintiff a less sum than $25. 

The defendant contends that no one can be held criminally liable for 
an act which is done without his knowledge or consent. This is the 
strength of his contention. I t  is, in substance, that guilt cannot be 
attributed to him in this matter, because guilt consists in the intention, 
and that he had no intention to violate the law, because he neither k n e ~  
of nor consented to the sale. There is, however, a well defined dis- 
tinction between those acts which are crinlinal only by reason of the 
intent with which they are done, and those in which the intent to com- 
mit the forbidden act is itself the criminal intent. As to this very mat- 
ter of the sale of spirituous liquor to minors, it has often been held that 
the lack of intention to violate the law did not exculpate, if, in fact. the 
defendant did the act, or authoried it to be done, which constituted a 
breach of the law. S. v. Wool, 86 N.  C., 708; S. ?;. NcBrayer, 98 N.  C., 
619; 8. v. Scoggins, 107 IT. C., 959; S.  v. Lawrence, 97 S. C., 492; Far- 

re11 ?i'. The State, 30 Am. Rep., 614, and numerous cases cited 
(562) in the notes thereto. 

A principal is prima facie liable for the acts of his agent. 
done in the general course of business authorized by him, as where a 
barkeeper sells liquor, or a clerk sells a libel, or prints one in a news- 
paper. 1 Whar. Cr. Law, 247, 341, and 242.2. And a vendor of spirit- 
uous liquors is indictable for the unlawful sale by his agent employed 
in his business, because all concerned are principals. 2 Whar. Cr. Law, 
1503. I n  Carroll v. The State, 63 Nd., 551, it is held that if, in the 
conduct of the business of selling liquors, a prohibited sale is made by 
the agent to a minor, the principal cannot shield himself from liability 
on the ground that his agent violated his general instructions, and did 
not inquire, or was deceived by the purchaser as to his age; that while 
deriving profit from the sale, the principal cannot delegate his duty to 
know that the purchaser is a lawful one to the determination of an 
agent and be excused by the agent's negligence or error; that intention 
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not being an essential ingredient of the offense, the principal is held 
bound for the acts of his agent in violation of law while pmsuing his 
ordinary business as such agent; bei'ng engaged in business where it is 
lawful to sell only to such persons as are not excepted by law, it is his 
duty to know, when a sale is made, that it is to a properly situated 
person, and therefore it is his duty to trust nobody to do his work but 
some one whom he can safely trust to discharge his whole duty, and if 
he does not do so, the law holds him answerable. The same is held in 
S. v. Denson, 31 W. Va., 122; S. v. Dow, 21 Qt., 484; and to the same 
effect are numerous other decisions. 11 A. & E., 718. 

The same principle of the principal being criminally liable for the 
misconduct of his agents applies to many other offenses. I n  the lead- 
ing case of Rex v. Gutch, M. & M., 433, cited in 1 Taylor Ev., 827, 
which was a prosecution for libel, Lord Tenterden said: "A person who 
derives profit from, and who furnishes the means for carrying on, the 
concern, and entrusts the business to one in whom he confides, 
may be said to have published himself, and ought to be an- (563) 
swerable." 

I n  Redgate v. Hayes, L. R., 1 Q. B. Div., 89, the defendant was 
charged with suffering ga,ming to be carried on upon her premises. 
She had retired for the night, leaving the house in charge of the hall 
porter, who withdrew his chair to another part of the hotel and did not 
see the gaming. I t  was held that the landlady was responsible. The 
same principle was maintained in  Mullins v. Collins, L. R., 9 Q. B., 292, 
where the servant of a licensee supplied liquor to a constable on duty, 
and the court held the licensee answerable, though he had no knowledge 
of the act of his agent. 

I n  the present ;ase, had the defendant himself sold the liquor to the 
minor, he would be fixed,prima facie with the knowledge that the pur- 
chaser was a minor. The contention of the defendant that such prima 
facie knowledge is rebutted by the fact that he was not personally 
present omits consideration of the fact that the knowledge of the agent 
is the knowledge of the principal. This is always true, though the 
intent of the agent (when material) is not necessarily the intent of the 
principal. The law requires the caunty commissioners to issue license 
to retail liquor only to persons whom they shall find properly qualified. 
This is construed in  Muller v. Commissioners, 89 N. C., 171, to mean 
that, among other things, the applicant must possess a good moral char- 
acter. I t  would be a vain thing to recluire the com&issioners to take ., 
the pains and trouble to ascertain whether the applicant is properly 
qualified, and to reject him if he is not, if the licensee may immediately 
upon opening his bar set up as his clerk another applicant who has, 
perhaps, just been rejected by the county commissioners, after due 
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inquiry, as not properly qualified, and may claiil~, upon a violation of 
the law by such clerk, that he, the licensee, is not liable, because he had 
instructed his clerk when he empl&ed him not to violate the law, had 

often visited his barroom without seeing any sales made to 
(564) minors, and no one had informed him that such sales were 

being made. I f  such wcre law, the safeguard intended to be 
obtained by placing the licensing power in the hands of the county 
commissioners, who shall issue license only to those whom they find 
"propcrly qualified," would be a delusion and a shank. If the on l -  
safeguard is all indictment of the person actually sclling, that exists 
against the principal, and there would be no need of requiring a 
license of anyone. 

T h e  defendant's clerlcs had n o  license t o  r e f a i l  liquor. Every salc~ 
by them to anyone is indictable, and the defendant is indictable with 
them as coprincipal (there being no accessories in  misdemeanors) for 
aiding and abetting them in their illegal traffic, unless it i s  true t h a t  
the i r  sales are  h i s  sales. I f  it is valid to protect such salcs by then1 
under the authority of the license to him, then their sale is also his sale 
to make him liable if the terms of the license are not complied with. 
The licensee cannot put his clerks in his shoes, give them the benefit of 
the license issued to him upon the confidence reposed in his moral 
character, and not be held responsible for their violations of the lan 
in  the scope of such employment. H e  cannot set up his bar, receivc itq 
profits, artdlabdicate his duties. The duty is imposed on him that th(. 
law shall not be violated by a sale to a minor. Hcrc the sale was to 
a minor. The defendant put it i l l  the power and authority of thc~ 
clerk to sell. I t  was the defendar~t's own risk and peril that he was not 
present, and that he did not make the sale himself. That his agent ditl 
not obey his instructions, and negligently or purposely violated the la%, 
does not exculpate the defendant. The law has been violated. I t  look, 
to the man i t  authorized to sell-the l iccnsenthis  deferldal~t. Thc 
sale by the clerk was in law a sale by the principal, and the violation 

of the law must be laid upon the defendant, who gave the clerk 
(565) the means and the authority to sell, but did not take proper care 

in selecting his agent or use means sufficient to prevent illegal 
sales by him. I t  will not do for the defendant to say that he authorized 
legal sales and the clerk made illegal sales. The law authorized the 
defendant to sell. Whether his sales are legal or illegal is at  his peril, 
and it can make no difference whether he sells by his own hands or 
through an agent whom he improperly selected or insufficiently super- 
vised. The violation of the law is at the door of the man whom alone 
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the law authorized to sell. The agent or clerk (if identified) is also 
liable as aiding and abetting in the illegal sale. S. v. Wallace, 94 N.  C., 
827. 

Either the licensee is responsible for illegal salcs by the clerk (8. v. 
XcNec:??y, 60 N. C., 232) or the licensee has nd authority under his 
license to sell through the medium of a clerk, and all sales must be 
by the person himself whom the commissioners havc found "properly 
qualified," and have licensed to sell. A n y  other view of the matter 
ccw~ld he illogical, and would he a virtual repeal of the law. It would 
ompower the burl, eeper to appoint others as barkeepers, whom, perhaps, 
fhe  county commissioners would have refused t o  license. However well 
"qualified" the commissioners may find the party whom they license, 
there is no guarantee that he will select clerks who are so, or that he has 
the energy, the judgment, or the skill to prevent violations by them. 
The law will look fo  the man it licenses, and he must select his clerks 
and be responsible for them at his peril. 

Tn Carroll u. State, supra, the Supreme Court of Maryland, upon 
a state of facts and a statute almost identical, comes to the same con- 
c h i o n .  It says: "When the agent, as in  this case, is set to do the very 
thing which, and which only, the principal's business contemplates, 
namely, the dispensing of liquors to purchasers, the principal must be 
chargeable with the agent's violation of legal restrictions on the busi- 
ness. His  gains are  increased, and he must bear the consequences. 
The fact that he has given orders not to sell to minors only shows 
a bona fide intent to obey the law, which all the authorities (566) 
say is immaterial in  determining guilt. The court may regard 
such fact, in graduating punishment, when it has a discretion. Thc 
cases, therefore, which hold that such orders will exculpate the prin- 
cipal are inconsistent with the rule that in such cases the intent is im- 
material. I f  intent is not an ingredient in the offense, it logically fol- 
lows that it must bc immaterial -whether. such orders are given or not, 
for he who does by mother that which he cannot lawfully do in persoil 
must be responsible for the agent's acts. I n  fact, it is his act. I t  can- 
ilot be that by setting another to do his work and occupying himself 
elsewhere and otherwise, he can reap the benefit of his agent's sales 
and escape the consequences of the agent's conduct. I t  would be impos- 
sible to effectually enforce a statute of this kind if that were allowed, 
and i t  would speedily become a dead letter." This case cited, also, 
JfcCutcheon v. T h e  People, 69 Ill., 606, in  which it is said: "Tt is 
immaterial whether the sale was made by an appellant or an agent. 
The agent had no license to sell to anyone, and it is only lawful for 
him to do so in the name and by the authority of his principal, and the 
Iresumption is conclusivc~ that the agent or servant acted within the 
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scope of his authority in making the sale." This latter case is cited 
and expressly followed in Noecker u. The People, 91 Ill., 494. To the 
same purport, that "when, in the absence of a saloon-keeper, a sale of 
liquor is made by his bartender, the directions of the former not to sell 
to minors will not exkmpt him from liability for the sale," are Mugler 
v. State, 47 Ark., 110; Edgar v. State, 45 Ark., 356; Waller v. Xtate, 
38 Ark., 656; Loeb v. Georgia, 75 Ga., 258; Snider v. State, 7 S .  E .  
Rep., 631 ; Whitton v. State, 37 Miss., 379 ; Riley v. State, 43 Miss., 397; 
Dudley v. Sautbine, 49 Iowa, 650, and many others; though in these 

cases the statute varies somewhat from that in  this State. 
(567) I n  People c. Roby, 50 Am. Rep., 270 ( 5 2  Mich., 577), and 

People v. Blake, 52 Mich., 566, it is held that "The owner of a 
saloon whose clerk, without his knowledge or consent, but while he was 
on the premises, opened it on Sunday morning to clean it out, and sold 
a drink to a customer, may properly be convicted af keeping a saloon 
open on Sunday." The opinion in the first-named case is delivered by 
Cooley, C. J., the eminent writer on Constitutional Limitations, and in 
the course of it he says: "As a rule, there can be no crime without a 
criminal intent; but this is by no means a universal rule. One may be 
guilty of the high crime of manslaughter when his only fault is gross 
negligence, and there are many other cases where mere neglect may be 
highly criminal. Many statutes which are in the nature of police regu- 
lations, as this is, impose criminal penalties irrespecti~~e of any intent 
to violate them, the purpose being to require a degree of diligence for 
the protection of the public which shall render violation impossible," 
and numerous incidents and precedents are cited to support the proposi- 
tion. Bona fides was held also to be no defense in an indictment for 
extortion, S. 2). Dickens, 2 N .  C., 407; nor for unlawful voting, 8. v. 
Royette, 32 N. C., 336; S. v. Ilart, 51 N. C., 389; nor generally in  
statutory offenses, S. v. Presnell, 34 N.  C., 103. 

The defendant relies on S ,  v. Privett, 49 N.  C.,  100. There the 
court charged the jury that if the principal instructed his clerk not to 
sell, he would not be liable for the sale by the clerk unless such instruc- 
tions had been abrogated expressly, or by a course of conduct which 
would tacitly amount to the same. The appeal by the defendant, of 
course, could not bring up for review this charge which had been made 
in his favor; but Nash, C. J., takes occasion to say: "The defendant 
has, as we think, no cause to complain of his Honor's charge; it was as 

favorable to him as it could have been." And he adds: "As to 
(568) the effect of general instructions in such a case as this, it is not 

necessary for us to give an opinion. But we can say that if 
they are to have the effect given to them by the charge in  this case, and 
in the argument of the defendant's counsel, the act under which this 
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prosecution is had will be very easily evaded." This is a stro~ig in t i -  
mation, we take it, that if the correctness of the charge had bwn before 
the court it would have been reversed. Accordingly, in S. v. Xc-lTeel?j, 
60 N. C., 232, i t  is held that a licensee may have a clerk or agent, "he 
remaining responsible for the good conduct of his agel~t." 

The defendant also relied upon S. v. Divine, 98 N. C., 778, in which it 
is held that a statute making one railroad officer criminally responsible 
for the act of another was unconstitutional. We do not see the analog>-. 
If the statute had forbidden the doing of a certain act by a railroad 
company, and provided that if it was done by any of the officers or 
agents of the company in the scope of their employment, the corporation, 
being the principal, should be indictable, the case would have been 011 

"all-fours" with the present, and the act constitutional. Indeed, it is 
pointed out in  that very case that the principal might be held criminally 
liable for the acts of the agent, but a coemployee could not. Without 
any express statute, corporations have been repeatedly indicted for the 
negligence, or nonfeasance, and misfeasailce of their agents, when 
neither the corporation nor its managing officers had any intention to 
violate the law, and, in fact, had given instructions forbidding such 
acts. The corporation is held crimidally liable, such instructions being, 
as in  the present case, held not a matter of defense, but in mitigation of 
punishment. I t  is needless to cite cases. The doctrine is settled law. 

The retailing of liquor is not a matter of natural right, and the 
whole subject is within the police power of the State, which 
can leave it unrestricted or hedge it about with regulations, or (569) 
forbid i t  entirely. Mugler v. Kansas, 123 U. S., 623, and count- 
less other cases. When regulations are imposed, as in  this case, the 
licensee is criminally liable for their nonobservance. The defendant 
was found by the county commissioners "qualified," and a license was 
issued to him upon the personal trust that he would conduct the busi- 
ness according to the regulations. The sale here made to a minor was 
a violation of that trust, and a violation of law. I t  is no defense that 
the defendant had no idtention to violate the law. "Good intentions" 
are said by the proverb to be the pavement of another place, but they 
are not a sound one for a barroom. The law has been violated. It 
looks to the man it entrusted with the management of this business, 
and holds him liable. I t  is immaterial whether his liability is based 
upon his negligence in permitting the sale, or upon the principle of 
agency, or upon both, for the defendant is liable for a negligent sale 
from insufficient supervision of an agent as much as if he had ordered 
the sale. I f  the clerk, as Judge Cooley says, supra, being in  posses- 
sion of the keys, opened the saloon on Sunday for traffic, the licensee 
could not excuse himself from liability by his absence or ignorance, nor 
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;an he do so in the present case of a sale to the minor by being tempo- 
rarily absent from the room. The defendant chose to seek for and 
assume the liabilities of the calling of a saloon-keeper that he might 
enjoy its profits. He  cannot be allowed to enjoy its profits and assign , 

its duties and liabilities to another. 
The elaborate argument for the defendant is based on the fallacy 

that our statute requires a scieltter to be proven. This would be so if 
the section was abruptly cut in two. But taken as it stands, when the 
State has proven an illegal sale as to a minor, the case is made out. 
The statute only permits the defendant to withdraw himself from lia- 
bility by showing that the actual seller did not know that the pur- 

chaser was a minor. This was not done in  this case. The argu- 
(570) ment made for the defendant, that a merchant might, on the 

same grounds, be convicted of a larceny by his clerks, is not very 
complimentary to the defendant, and it is as little beneficial to  him. 
I f ,  however, the law forbade larceny, except upon a license (if it is 
possible to conceive of such a thing), granted after examination, and 
theft by all not so licensed, or es7en by them from minors, were indicta- 
ble, and the clerks, without being themselves licensed, committed a 
theft by virtue of the defendant's license, from a minor, then only would 
the case be analogous. 

The evidence is uncontradicted that the sale was to an unmarried 
person who was a minor. No exception was made as to the charge in 
regard to the purchaser being unmarried, and hence we cannot pass 
upon a point not raised, and about which, indeed, there was no contro- 
versy. Neither the whole of the charge nor of the evidence is stated 
to have been sent up, only so much as is necessary to present the excep- 
tions made. 

The fact that the clerks were acquitted because it could not be de- 
termined which one sold to the minor is a strong argument against the 
defendant. I f  the principal were not liable for all illegal sales made 
under his license, he could, by having several clerks, or changing them 
often, easily evade punishment for illegal sales. The law looks to the 
responsible party-the licensee--who has been permitted to carry on the 
calling, and who is held for its proper exercise. R e  is to receive the 
money from the illegal sales, and he can always be identified. 

The amount of supervision exercised by the defendant here is a 
matter in  mitigation to be considered by the court in passing judg- 
ment. I t  was not enough to prevent the illegal sale, and hence is not 
a defense. 

No error. 
402 * 
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AVEEP, J. : Concurring fully in  the line or argument adopted (571) 
by my learned brother who has delivered the opinion of the Court, 
and in  the conclusion to which i t  has led, I desire to add some reasons 
and authorities which it seems to me tend to sustain and strengthen it. 

The statute (The Code, sec. 1077) provides that "It shall be unlaw- 
ful for any dealer in  intoxicating drinks or liquors to sell or in any 
manner to part with, for a compensation therefor, either directly or in-  
directly, or to give away, such drinks or liquor to any unmarried person 
under the age of 21 years, knowing the said person to be under the age 
of 21 years: Provided,  that such sale or giving away shall be prima 
facie evidence of such knowledge." 

Retail dealers are licensed by the order of boards of county com- 
missioners "upon satisfactory evidence of good moral character of the 
applicant." Laws 1891, ch. 323, sec. 32. Proof of moral character is 
made an indispensable prerequisite to granting the privilege, and this 
requirement imposes upon the dealer thus clothed by implication with 
a public trust the duty of using extraordinary diligence to prevent all 
violations of the letter or spirit of the law under cover of the immunity 
from indictment for retailing which the license gives him. 

I n  construing the general statute (The Code, sic. 1076) which makes 
a sale "by the small measure, in any other manner than is prescribed 
by law," a misdemeanor, this Court has not hesitated to look through 
specious evasions in  order to determine the real quality of an act. 
Whether there was direct and positive proof of an actual criminal pur- 
pose of the dealer, or such testimony as raised a presumption only of 
his unlawful intent to evade, or to carelessly permit his agents to evade 
its provisions, the nisi  prius judges have been sustained in instructing 
the jury that the evidence, if believed, would warrant a verdict of 
guilty. S. v. MciMinn, 83 N. C., 668; 8. v. Poteat ,  86 N.  C., 
612; S. v. K i r k h a m ,  23 N.  C., 384. 

The defendant Kittelle employed two clerks in his barroom, 
(572) 

both of whom are indicted with him. The prosecuting witness testified 
that he bought beer from one of the clerks, he did not remember which 
one, but could not testify that both were present when he purchased, 
and that he was at the time under the age of 21 years. Though no 
actual knowledge, on their part, of the age of the witness was shown, 
the proof of selling was prima facie evidence that they knew he was a 
minor, and if either had been identified by the testimony as the seller, 
the court would have allowed the jury to pass upon the question of his 
guilt. I n  the absence of testimony tending to identify the actual sel- 
ler, the question addressed to the court was whether the unrebutted pre- 
sumption that the clerk who did the selling knew that he was dealing 
with a minor was prima facie proof of the guilt of the defendant 
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Eittelle, though the jury believed that the sales were made in  violation 
of his instruction. and when he was absent. and could have no actual 
knowledge of the transaction. 

Conceding, for the sake of argument, as has been contended on be- 
half of the defendant, that where a legislative act, in  unqualified terms. 
makes a guilty intent of the essence of the offense, the burden is on the 
State to prove the scienter, the peculiar proviso to our statute would 
involve a novel question, not presented, as far  as my investigations have 
extended, in any of the cases involving the construction of liquor laws 
that have been cited. I t  is too clear and well settled to admit of argu- 
ment that the mere proof of the sale to a minor by a clerk raised a 
presumption of knowledge on the part of the clerk that the purchaser 
was under 21 years of age, notwithstanding the express requirement 
that the act should be done "knowingly." S .  v. Scoggins, 107 N.  C., 

959. I f  the artificial force of this prima facie proof extends 
(573) both to agent and principal, and the guilt of the servant is there- 

by imputed to the employer, the presumption of the willful viola- 
tion of the statute by the former can be rebutted only by showing a want 
of knowledge of the age of the purchaser on the part of the actual 
seller, not by proof that the owner was absent, in no wise participated 
in  the act, and had expressed his disapproval of such conduct, a s  in  this 
case. The clerk who made the sale, if the testimony had identified him, 
and he had chosen to risk his case upon the credibility of evidence 
offered to identify, might have been convicted under the statute making 
guilty knowledge of the essence of the offense, by force of the presump- 
tion, when, in fact, he honestly believed the purchaser was an adult. 
The proviso makes "such sale to a minor p ~ i m a  facie evidence of such 
guilty knowledge," not solely against the active agent who conducted 
it, but against anyone who might have been convicted upon the evidence 
adduced, if both the word "knowingly" and the peculiar qualifying 
proviso by which i t  is followed had been omitted by the Legislature. 
I n  that case i t  would have been unnecessary to prove the scienter at all, 
while under the statute as it is it is essential to do so but sub modo, viz., 
by proof sufficient to raise a presunlption of guilty knowledge, and that 
presumption arises when the fact of being a minor is proved. I s  the 
guilty knowledge of selling to the minor, the presumption of which arose 
on proof of the age, imputed by the artificial effect of the statute to the 
dealer as well as to the clerk? 

I f  such is the proper interpretation of its language, it is needless 
to discuss the question of applying the doctrine of respondeat superio7- 
to criminal prosecutions. Where a sheriff is indicted (under The Code, 
see. 1022) for the escape of a prisoner lawfully placed in his custody, 
though the prisoner may have escaped from the jail in the immediate 
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charge of a jailer, and in  the absence of the sheriff, the statute imposes 
the burden on the accused, upon proof that the prisoner was duly corn- 

, mitted to his custody, of showing that "such escape was not by 
his consent or negligence, but that he used all legal means to (574) 
prevent the same and acted with proper care and diligence." 
The punishment for the offense is removal from office, and, in  addition, 
a fine a t  the discretion of the court; yet i t  has never occurred to any- 
one to doubt the legislative power to make such a law, or question the 
propriety of enacting it. The statute provides that any dealer in in- 
toxicating liquors who sells, etc., "either directly or indirectly," to a 
minor, shall be guilty of a misdemeanor. What meaning are we to 
give to the words "directly or indirectly"? They were not intended 
to extend the provisions of the law so as to punish attempts to evade it, 
because that was entirely unnecessary. The general statute had made 
it indictable "to retail spirituous liquors" in  any other manner than 
is prescribed by law, without additional description of the manner of 
selling, yet i t  was held a violation of that act to let another go by per- 
mission to a barrel and draw a drink at a time until he should get pap 
for a debt of $1.25, or to place a table in a room, with a hole in the 
top communicating with a drawer, and a bottle of whiskey and glass 
sitting on it, and suffer persons to help themselves to a drink of whiskey 
and drop money into t h e  drawer without communication with the 
owner. I n  the latter case, for the purpose of preventing the attempted 
evasion, the jury were allowed to draw the inference of the agreement 
to take a given price, and to draw the inference also of a deposit for 
the customer instead of a manual delivery, which was an essential 
element of the sale. S. v. Poteut, and S. v. iVcMinn, supra. So, where 
one made a bargain with the dealer to buy a quart of spirituous liquor, 
but to take i t  from time to time, in parts of a quart, till in the aggre- 
gate he should get that quantity, it was held that the jury were war- 
ranted in  finding the dealer guilty of unlawful retailing, without an 
explicit provision in reference to evasions, which were deemed 
prohibited by necessary implication. (575) 

The language used & the Illinois statute was, ('Whoever, by 
himself, clerk or servant, shall sell, etc., shall be liable"; and the Su- 
preme Court of that State held that testimony offered to show that the 
sales to a minor were made by the dealer's clerk was properly excluded. 
Xoecker v. People, 91 Ill., 494. The material words of the Georgia 
statute were, "No person, by himself or another, shall sell, etc., or fur- 
nish any minor or minors spirituous, intoxicating, or malt liquors," 
etc. The Court of that State held that a dealer could be convicted for 
a sale by his clerks in his absence, and without his knowledge or consent. 
Loeb v. State, 75 Ga., 258; Snider v. State, 81 Ga., 753. The statute 
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of Arkansas made it a misdemeanor to be "interested" in a sale of 
liquor to a minor without the written consent or order of the parent or 
guardian. Mugler v. State, 47 Ark., 109;  Waller v. State, 43 Ark., 384; 
Edgar v .  state, 45 Ark., 356. The Court held that "the dealer's ab- 
sence from the saloon when the bartender soId the liquor to the minor" 
was not a sufficient defense to an indictment under that statute. 

I think that the purpose of the Legislature in inserting the words 
"directly or indirectly" in the statute was not needlessly to notify the 
people that the court mould tolerate no attempts a t  evasion by resorting 
to artifice, but to meet the very difficulty which seems to have suggested 
itself to lawmakers in  other states, and express the same idea conveyed 
in  Illinois by using the words "by himself, clerk or servant," in  Geor- 
gia "by himself or another," and in Arkansas by extending the criminal 
liability to every one who might be interested in  the sale to a minor. 
I f ,  therefore, the words "directly or indirectly" are susceptible of two 
interpretations, and might be construed to have been aimed either at  
evasions by artifice or at violations perpetrated through agents negli- 
gently selected, we should adopt that construction which harmon&es 

with other legislation upon the same subject, and which mani- 
(576) festly looks to the end of entrusting the business, which had re- 

quired so much legal supervision, to men whose characters mould 
be a guaranty that the power would not be abused. This guaranty would 
be w&-thles; if they could shift the responsibility upon agents who 
could carelessly or purposely override all laws imposing safeguards 
on the business. I t  would seem an unaccountable oversight if intelli- 
gent representatires in our legislatures had attempted to protect the 
public agailtst nuisance by requiring that all persons applying for 
license, as a11 essentjal prerequisite to obtaining the privilege, should 
satisfy the county commissioners that they had established good moral 
characters, and for a generation past had left them at liberty to employ 
the most immoral men in the community to conduct the business with- 
out incurring liability for such flagrant violations of the liquor Iaws 
by these agents in selling to minors. Why require the solemn mockery 
of proof of moral character by the applicant if, in  an hour after the 
license is issued, he can constitute the worst man in  the community his 
chief clerk, exhort him to obey the laws of the land, bow himself out, 
and leave the employee free from oversight to sell on commission till 
the term of license ixlsires? 

The section under which the indictment is drawn does not. as we have 
said, stand alone, but all of our legislation on the subject points with 
unerring certainty to the one central object of selecting with care the 
trusted agents of the Government, who shall, by virtue of their high 
moral characters, enjoy the privilege, and, in  vie^^ of the temptations 
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incident to the traffic, incur the responsibility of licensed dealers in 
liquors. I n  People v. Utter ,  44   arb ( N .  Y.), 172, the Court said, in  
order to convict, proof must be made on the part of the defendant of an 
intent to violate the statute. Where, as in  this case, the sale is not 
made by the defendant personally, or in  his presence, the presumption 
is not overcome by merely showing that the sale was made on his 
premises by his bartender. But if that were a correct statement (577) 
of the law, in our case the presumption of innocence, which 
the law raises in favor of the accused, is rebutted by force of the pro- 
viso, the effect of which is intended to be felt not simply against the 
servant, but against one who has proved unmindful of the high trust 
confided to him by society in employing unreliable agents. The lam, 
which looks so closely to his character, does not intend that he shall 
reap the profits of illicit sales and escape the responsibility for the 
consequent injury to society. This question does not depend upon 
analogies drawn from the construction given to statutes of other states 
widely different from our own. I t  is the duty of this Court to give 
a construction to our own act, which is peculiar in two important 
respects: First, in  the use of the words "directly" and "indirectly," 
in order to put the dealer into the shoes of the agent or servant; and, 
secondly, in  neutralizing, by certain evidence, the force of the word 
"knowingly" by the proviso following immediately after it, and impos- 
ing upon the employee, as well as upon the employer, who is acting 
"indirectly" through him, the burden of showing that the former did 
not have knowledge of the fact, proved otherwise to be true, that the 
purchaser was a minor. Where the presumption of the scienter may 
be raised by proving other facts, upon adducing the requisite proof 
the burden may be shifted so as to dispense with the necessity of offer- 
ing, in  behalf of the State, any direct evidence to show intent at all. 
J& as soon as the presumption of the scienter is raised, then the prose- 
cution, until rebutting proof is offered, stands in  the same position as if 
the statute had been silent as to proof of intent. I n  construing section 
41, ch. 34, Revised Code, which made "persons neglecting to keep and 
repair their fences during crop time, in the manner required by law, 
viz., five feet high," guilty of a misdemeanor, this Court held expressly 
that the ''foreman, when acting under the general direction 
of his employer, was .not liable to indictment for failure to keep (578) 
the fences of the owner in  repair, but that the absent employer 
was indictable." S. v. Taylor ,  6 9  N .  C., 543; S. v. Bell, 25 N. C., 
506; Rex v. Gutch, 1 Mord. & Molk., 437. This is a direct recognition 
of the principle that where no proof of unlawful intent is required, or 
where the presumption of guilty knowledge is raised in a way provided 
by statute, a defendant who was not present when the act was done or 
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the duty omitted by another, the doing or omission of which constitutes 
in  law the criminal offense, may, nevertheless, be convicted of it. Ei t -  
telle, instead of acting directly as salesman at his own bar, chose to 
perform that important trust through another. So long as the pre- 
sumption of guilty knowledge on the part of the employee who made 
the sale remains unrebutted, the testimony, if believed by the jury, must 
be considered prima facie proof of the guilt of an absent hotel-keeper, 
just as the neglect of the overseer to repair fences is imputed to the 
absent planter, or as the criminal conduct of an  employee was imputed 
to another, assumed by law to act through him, in  the cases of indict- 
ment for sales to minors cited above. 

The fact that our statute by its express terms makes the dealer 
responsible for the act of unlawful selling done indirectly through his 
servant, and imputes to him the purpose or neglect of the subordinate, 
easily distinguishes our case from those arising under statutes which 
contain neither this provision, that requiring express proof of intent, 
nor that specifying certain evidence that may raise a presumption of 
guilty knowledge. 

As I understand it, these differences exist between our statute and 
those of Mississippi and Michigan, to which our attention has been 
called, and account for the conclusions reached in the cases cited from 
the courts mentioned. 

I t  is true that the statute of Maryland did not in express 
(579) terms, make the scienter of the essence of the offense, but it 

enunciated the very important principle, drawn in question in 
the argument for the defense, that the act of the bartender would be 
imputed to his employer, who was held to stand in his shoes, even 
where the principal offered as a defense the identical evidence intro- 
duced in our case, viz., that the sale was made by the clerk in his ab- 
sence, without his knowledge, and contrary to his instructions. When, 
therefore, in  the consideration of the case at  bar, we recall the fact 
that, by raising the presumption, the prosecution dispensed with the 
necessity for further proof of scienter, just as if i t  had not been re- 
quired in any event, then the defendant Eittelle is placed by the princi- 
ple laid down in  that case under the same burden imposed by the pre- 
sumption on the clerk. 
S. u. Hayes, 67 Iowa, 27, went off on a question quite different from 

that raised here. While the Court laid down, in unmistakable terms, 
the that a dealer engaged in the business of selling intoxi- 
cating liquors ('is criminally liable for the acts of his servant or agent 
done in the course of the business," under a statute which made a guilty 
knowledge necessary and provided that he should be responsible for 
sales '(by himself, his servant, or his agent," the defendant was dis- 
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charged for want of proof to support an averment of the indictment, 
drawn under another clause of the act, to the effect that the proprietor 
kept the spirits with unlawful intent. 

I do not contend that the opinion of the Court is sustained by all of 
the American courts. ~ndeed; I find two cases that seem to be plainly 
in conflict with it. Anderson v. State, 22 Ohio, 305, and Bower v. 
State, 19 Conn., 398. The Missouri statute, which was construed in 
S. v. Shortell, 93 Xo., 123, failed expressly to prohibit sales made 
through another, and the decision is put upon that ground, thus plainly 
distinguishing it from the case at  bar. The Supreme Court 
of New York, in People 2). Xchoffer, 4 Hun., 23, and People v. (580) 
Mahoney, ibid., 26, approved the principle which I have stated: 
that on making proof which, according to the terms of the statute, 
raises a presumption of guilty knowledge, the necessity for further evi- 
dence of intent is dispensed with. I t  will not be seriously contended 
that the Legislature has not the power to give such artificial weight 
to testimony in  criminal actions. The tendency in America, during 
the last twenty years, has been to provide, by express legislation, for 
punishing the real proprietors of drinking saloons for the unlawful 
acts of their agents and servants. And the various statutes have given 
expression to the common purpose in different terms, as will appear by 
reference to the quotations from the acts of Arkansas, Georgia, Iowa, 
and other states. I n  later years, the courts of most of the states, in 
construing the statutes, shot; no disposition to follow the older link of 
cases, like those cited from the Reports of Ohio, Connecticut, and 
Massachusetts. Following the general current of more modern au- 
thority, and the giving to the  law under which the indictment is drawn 
the construction of which it seems so clearly susce~tible, I have elimi- 
nated the questions that have given rise to the most serious contro4ersy. 
I f  the Legislature had the power to declare that a sale made by a clerk 
should be deemed to have been made by his employer, and the words of 
the statute can be fairlv construed to mean that it has so declared. 
then the necessity for discussing the general doctrine of the criminal 
responsibility of principals for the acts of agents done in  the absence 
of the principals, would seem to be obviated. I f  we were compelled to 
fall back upon general principles, we would find that, after taking a 
survey of all the conflicting authorities, Wharton (2 Cr. Law, sec. 
1503) states his conclusion as to the general liability of principals to in- 
dictment for unlawful sales by agents as follows: "A shop or hotel 
keeper is indictable for an unlawful sale of spirituous liquors by a 
servant employed in his business, as all concerned are principals; 
nor in  such a case is it any defense that the agent was directed 
by the principal not to make the particular sale complained of. (581) 
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(582) nothing, it seems to me, can be construed to place the merchants 
in peril of vicarious suffering for the crimes of their clerks. 

Where the sale is not in the immediate line and direction of the princi- 
pal's business, the fact of agency is  only prima facie evidence of the 
principal's guilt." The implication being, as is declared by other 
writers, that if the sale is made at  a hotel bar by a clerk employed t o  
attend to i t  in the regular course of the business, it will be deemed, 
for all purposes, the act of the principal himself, who can avail himself 
of no defense that would not exculpate the agent. 

The statement of the case on appeal does not purport to contain the 
whole of the testimony. No question seems to have been raised as to  
whether the witness, to whom the sale was made, was married and a 
minor. I t  seems to have been admitted, as i t  doubtless appeared by the 
evidence, that he was not married, and no question was raised as to the 
fact that he was a minor. 

I see no cause to apprehend danger from giving to our statute n 
reasonable interpretation, and one that will afford to society the pro- 
tection that necessarily grows out of the consciousness of responsibility 
by dealers i n  intoxicating liquors for acts of their agents done in the 
line of that business. We will be following in the wake of our sister 
states of Arkansas, Iowa, and Georgia in  construing our statute so as 
to carry out the manifest legislative intent, and at  the same time we will 
reach such a conclusion as will be in harmony with the manifest pur- 
pose of the Legislature in passing other kindred laws. I f  the General 
Assembly should see fit to declare in express terms that general mer- 
chants should be held criminally liable for felonies or misdemeanors 
committed by their clerks in  the ordinary course of business, I think 
that such a law would stimulate the proprietors of such stores to very 
great diligence in the search for honest and law-abiding salesmen; but 

until such action shall have been taken bv the Leeislature. 

Upon the payment of the prescribed-amount the merchant, be he the 
veriest villain in the land, has a right to demand any license that he may 
be required to have. Should the Legislature, in  the exercise of its police 
power, and in  order to protect agriculture, require him to prove a good 
moral character, and pay for the privilege of buying certain products 
after night, and make him liable for purchases of stolen cotton, made 
by his agents between sunset and sunrise, a different question would be 
presented. 8. v. Moore, 104 N. C., 714. 

SHEPHERD, J., dissenting : Fully sympathizing, as 1 do, in the solici- 
tude of my brethren that there should be a rigid enforcement of all 
laws which are intended to suppress the pernicious practice of selling 
intoxicating liquors to minors, I am, nevertheless, unable to follou- 
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them to the extreme position of sustaining the conviction in the present 
case. To my mind, it involves not only a radical departure from .well 
settled legal principles, as illustrated by the current of judicial deci- 
sibn, but i t  establishes a most dangerous precedent, the effects of which, 
in unsettling the old and well defined safeguards of personal l ibe~ty, 
cannot well be estimated. 

The defendant is indicted for selling intoxicating spirits to an "un- 
married person under 21 years of age, knowing such pemon to be undei. 
tha t  age" (The Code, sec. 10.77)) and the refused instruction assumes 
that the unlawful sale was made by one of the clerks of the defendant, 
not only without his knowledge, but "in violation of his instructions 
and against his wishes." We thus have the legal paradox of a man 
being convicted of Lnowi.ngly doing an act of which he was entirely 
ignorant, and which was done in opposition to his wishes and 
commands. 

So strange a result cannot but challenge an inquiry into the 
(583) 

principles by which i t  has been reached, and I am very sure that they 
cannot be found i n  the common-law doctrine .which, in  misdemeanors, 
treats As principals all persons who would ordinarily be accessories 
before the fact;  for there can be no accessory, and therefore no such 
principal, unless the accused shall have procured, counseled, or com- 
manded another to commit the criminal act. 1 Hale P. C., 616; 4 
Blackstons, 36;  S. v. Mann, 2 N. C., 4. 

The conviction, therefore, must necessarily be sustained on the ground 
of the liability of a principal for the acts of his agent, and while this 
doctrine of respondeat superior is fully recognized by the law, and even 
applied in  some instances to criminal cases, i t  has never before, I think, 
been stretched to the same extent as i n  the case now under considera- 
tion. Without attempting to discuss the general doctrine of the crimi- 
nal responsibility of the principal for the act of the agent, it is suffi- 
cient to remark, with Judge  Cooley, as quoted in the opinion, that many 
statutes which are in the nature of police regulations impose criminal 
penalties irrespective of any intent to violate them, the purpose being 
to require a degree of diligence for the protection of the public which 
shall render violation impossible. Under statutes of this character the 
principal has, in  a very few of the states, been held conclusively liable 
for the act of his agent in the unlawful sale of liquor to minors, while 
in others the doctrine has been expressly repudiated, and amendments 
to the statutes.thereby necessitated. I t  is under such statutes or amend- 
atory acts that the decisions which are cited in  the opinion are made. 
The law is otherwise where the statute makes the criminal intent or 
knowledge an essential ingredient of the offense, and I trust that I may 
be pardoned for remarking that it is in the failure to observe this all- 
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(584) important distinction that the fundamental error of the court 
. is to be found. A11 that has been so well said about the policy 

of the law in dispensing with the element of intent or scienter and 
the consequent liability of the principal is applicable to the clatss 
of cases mentioned by Judge Cooley, and clearly has no relation to the 
class to which the present case belongs, in which scienter is an indis- 
pensable requisite to a conviction. I t  is not a little remarkable that this 
very distinction is to be found in the authorities cited in the opinion of 
the Court. Take, for instance, Farrell v: State (32 Ohio St., 456; 30 
Am. Reports, 614)) and the notes there referred to. I n  these notes 
I find the following propositions, viz. : 

"(1). When to an offense, knowledge of certain facts is essential, then 
ignorance of these facts is a defense. (2) When a statute makes an act 
indictable, irrespective of guilty knowledge, then ignorance of fact is 
no defense." 

I t  is also remarkable that it is under the second proposition that the 
learned annotator has placed McCutcheon v. People, 69 Ill., 601, one 
of the leading authorities cited in support of the present decision. The 
foregoing propositions are also sustained in  S. v. McBrayer, 9g N. C., 
621 (cited in the opinion), in which the present Chief Justice says: 
"It is only when the positive willful purpose to violate a criminal 
statute, as distinguished from a mere violation thereof, is made an 
essential ingredient of the offense that honest mistake and misappre- 
hension excuses and saves the alleged offender from guilt." See, also, 
S. v. King, 86 N. C., 603. I t  is further to be observed that this very 
doctrine is substantially stated in the opinion of the Court and wholly 
ignored by the decision. The Court says: "There is, however, a well- 
defined distinction between those acts which are criminal only by reason 
of the intent with which they are done, and those in which the intent 
to commit the forbidden act is itself the criminal act." I t  is manifest 
that knowledge and intent are used as interchangeable terms, and 

even if i t  did not so appear, they must, of course, as a matter 
(585) of law, be considered as synonymous when applied to cases of 

this character. 1 Whar. Cr. L., 297. S. v. Wool, 86 N.  C., 708, 
and Farrell v. State, supra, fall within the latter branch of the above 
proposition, and it will be seen hereafter that the other cases cited in its 
immediate connection have but little or no bearing upon the point 
before us. 

Having fully established the distinction above mentioned, I will not 
proceed to an investigation of the other authorities upon which the 
decision is based. Farre11 v. State, supra, so far  from sustaining, 
seems to be in direct conflict with the view of the Court, as i t  is 
there held, even under a statute which did not require any scienter or 
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intent, that the defendant could show in  his defense that the liquor 
he sold was represented to him as free from alcoholic properties, and 
that he sold it with that understanding and belief. 

I n  Carroll v. Sta te ,  63 Md., 651; People v. Robey,  52 Mich., 270, 
and the cases from Illinois, Arkansas, Georgia, West Virginia, Missis- 
sippi, and England, I find upon examination that the statutes involved 
in their decision do no t  require t h e  existence of a gu i l t y  intent  07 

h o w  ledge. 
The only case that comes anywhere near sustaining the contention 

of the State is that of Redgate v. Haynes ,  L. R., Q. B. Div., 89, but it 
will be noted that the statute punishes the "suffering" of gaming to be 
carried on upon the premises, under which it is possible that the negli- 
gence of the landlady might be held sufficient. Blackburn,  J., however, 
used the following language: "I agree that the mere fact that gaming 
was carried on on her premises would not render her liable to be cou- 
victed, because that is not 'suffering' the gaming to be carried on, and if 
the justices were of a different opinion, they were wrong; but I think if 
she purposely abstained from ascertaining whether gaming was going 
on or not, or, in  other words, connived at it, that this would be 
enough to make her liable." Of the same opinion was L u s h ,  J., (586) 
the other sitting judge, who said: "The only question here is 
whether there mas any evidence of such connivance, and I think there 
was." Thus it appears that even this case seems to conflict with the 
principle in  support of which it is cited; and among the other decisions 
referred to in the opinion (which, as I have observed, are founded upon 
statutes not requiring intent or scienter) there may be found some 
which conflict with the doctrine laid down by the Court. For instance, 
in W h i t t o n  v. S t a t e  of Mississippi,  the indictment was for selling to an 
intoxicated person, and the statute did not require a guilty knowledge 
or intent; the Court said that '(It was certainly necessary that the 
defendant should either have known or have had good reason to believe 
that the person to whom the liquor was sold was intoxicated at  the time 
of the sale." Another striking instance may be found in Mul l ins  v. 
Collins, 9 Q. B., 292, of which I will speak hereafter. The passages 
cited from Wharton's Criminal Law are broad enough to sustain the 
position of the State, but I find that they are all based upon statutes 
which make the forbidden act indictable irrespective of a guilty 
knowledge or intent, and that in  some of the statutes it is expressly 
provided (as in West Virginia and Illinois) that a sale to minors by 
any person, "by agent or otherwise," is an offense against the criminal 
law. I n  West Virginia i t  is also provided that a sale "by one person 
for another shall, in any prosecution for such sale, be taken and deemed 
a sale by both," etc. ' 
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I n  8. v. Mugler, 47 Ark., 110, much relied upon by the State, it is 
expressly said that the case was decided upon an act of the Legislature 
(1879) which changed the law to avoid the effect of the decision in the 
previous case of 8. v. Cloud, 36 Arkansas, wherein it was distinctly 
held that a barkeeper could not be criminally liable for a sale made by 
his clerk in his absence, and without his authority. 

I n  Carroll v. State, 63 Md., supra, the Court said that "It is 
(587) not necessary to allege scientar, because it is not made an ingre- 

dient by the statute that the thing shall be knowingly and will- 
fully done to make the violation of the statute an offense." I t  is mani- 
fest that if the statute had required such an ingredient, the Court would 
have held the principal criminally liable. I n  Bames u.  State, 19 Conn., 
398, the defendant was indicted for selling liquor to a common drunk- 
ard, and i t  appeared that the sale was made by the clerks of the defend- 
ant, and it was held to be error to exclude evidence that the defendant 
had given his clerks specific directions to sell no liquor to common 
drunkards. 

In X. v. Wool, 86 N.  C., 708, the indictment was simply for an un- 
lawful sale by a retailer (not by his agent) without the prescription 
of a physician, and no knowledge or intent is required by the statute 
to constitute the offense. The liability of the principal for the act of 
his agent did not arise in the case. 

I n  S. v. McBrayer, supra, the indictment was upon the statute now 
under consideration, but the sole point determined was that a physician 
who keeps on hand intoxicating liquors for the purpose of sale or profit 
was a '(dealer," and that if he prescribed i t  and gave it to a minor, 
he would be guilty. The case was put upon the ground that ignorance 
of the law is no defense, and the decisions in  S. v. Boyett, 32 N. C., 336, 
and S. v. Presnell, 34 N.  C., 103, for illegal voting under a mistake of 
law were cited. S. v. Diclcens, 2 N.  C., 407, was a case of extortion, and 
also a question of law, though i t  has been overruled by this Court, and 
a criminal intent is now required. 8. v. Pritchard, 107 N.  C., 921. 
8. v. Scoggins, 107 N.  C., 959, turned upon a question of evasion by 

an adult purchasing with money of the minor, and then giving him the 
liquor. S. v. Lawrence, 97 N. C., 492, simply decides that a father 

cannot authorize a sale to his minor son. S .  v. McNeely, 60 
(588) N .  C., 232, only decides that a licensee may employ an agent, 

and that the latter will be protected, but that his assignee will 
not be protected. I t  is said, in passim, "the master remaining liable 
for the acts and contracts of such clerk or agent done or made within 
the scope of his employment." This very clearly had no reference 
to the present or any other similar statute, as there were none such in 
existence at  the time in this State. 
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I n  respect to the libel case of Rex v. Gutch, M .  & M., 433, i t  is only 
necessary to refer to Bishop's Criminal Law (Vol. I, 219) to see that 
it lends no support to the contention of the State. The learned author 
says: "The master is never liable criminally for acts of his servant, 
done without his consent and against his express orders. The liability 
of a bookseller to be indicted for a libel, sold from his store by his clerk, 
is nearest to it. But the character of these cases has not always been 
understood. I f  carefully examined, they will be found to contain no 
new doctrine. . . . They make a sale in  a master's store high, and, 
unexplained, decisive evidence of his assent and cooperation; but they 
will not bear out the claim that a bookseller is liable, at all events, 
for a sale by his general clerk. Lord Mansfield said, in Rex v. Almon, 
5 Bur., 2686: 'The master may avoid the effect of the sale by showing 
that he was not privy nor assenting to it, nor encouraging it.' So, in 
Starkie, i t  is said that the defendant in  such cases may rebut the pre- 
sumption by showing that the libel was sold contrary to his orders or 
under circumstances negativing all privity on his part." See, also, 1 
Hawk. P. C., 73; Rex v. Walter, 3 Esp. R., 21; Gen'l v. Siddon, 1 
Crompt. & Jarvis, 220. I n  Mullins v. Collins, supra, cited by the Court, 
the distinction I have been endeavoring to draw is clearly recognized. 
The defendant was indicted for supplying liquor to a constable on duty, 
and i t  was held that the licensee was liable, although he had no knowl- 
edge of the act of his servant. Archbold, J., said that ('Section 16 is one 

. of a series of clauses, headed offenses against the public order, 
and must, therefore, be construed in the way most effective for (589) 
maintaining public order. I t  contains three subsections, the 
first of which creates offenses which must be 'knowingly' committed, 
but the appellant has been convicted under the second subsection, 
where the word 'knowingly' i s  omitted. This seems to point to the 
conclusion that the licensed victualler will be liable for the act of his 
servant, although he himself 'has not knowingly committed an offense 
against the second subsection." I n  view of these authorities, chiefly 
cited in  the opinion, it would seem unnecessary to produce any others 
to sustain the position that where the statute makes the guilty knowledge 
of the dealer an essential ingredient of the offense, the principal with- 
out such knowledge cannot be convicted by the act of his servant. Not 
u single authority has been produced where, under a similar statute, 
a conviction has ever been sustained under such circumstances, while 
most of the cases cited by the Court abundantly sustain the opposite 
view. 

Mr. Bishop says (Bishop Stat. Crimes, 1022; 1 Bishop Crim. Law, 
522, 523) : "Where the statute is silent as to the defendant's intent or 
knowledge, the indictment need not allege, or the government's evi- 
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dence show, that he knew the fact; his being misled concerning it is a 
I matter for him to set up in defense and prove. Quite different are the 

law and procedure where the statute has the word 'knowingly,' or 
the like; knowledge there is an element in  the crime; the indictment 
must allege it, and the evidence against the defendant must affirma- 
tively establish its existence." See, also, 1 Wharton, 297. I n  Hunter v. 
State, 18 Tex., 444, the Court said that "Knowledge of this fact 
(minority) by the defendant, at the time of the act, is as essential to 
constitute this oflense, as a fraudulent intent at  the time of taking 
property is to constitute the crime of larceny." I t  is hardly neces- 
sary to say anything further in  support of what I conceive to be so plain 

a proposition, and I will now cite a few of the numerous authori- 
(590) ties which, in addition to those already referred to, bear directly 

upon the particular question before us. "Under the statutes for- 
bidding the sale of intoxicating drinks without license, and the former 
enactments against selling goods to slaves without the consent of their 
masters (see S. v. Privett, 49 N.  C., loo),  i t  is sufficient in defense that 
the sale was made by the defendant's clerk unauthorized either absolutely 
'or by implication." 1 Bishop C. L., 220; S. v. Lawson, 2 Bay., 360; 
Ewing v. Thompson, 13 Mo., 132; Calclwell v. S'acra, Litt. SeI. Oases, 
118. 

I n  Commonwealth v. flicholas, 10 Met., 259, which was a prosecu- 
tion for the unlawful sale of liquor, it was held that "If a sale of liquor 
is made by the servant, without the knowledge of the master, and really 
in opposition to his will, and in no way participated in, approved or 
countenanced by him, and this is clearly shown by the master, he ought 
to be acquitted." The Court said "We are aware, as already inti- 
mated, the master is sometimes made responsible, civilly, for his ser- 
vant's misconduct. The responsibility may grow out of an express or 
implied undertaking that the thing to be done shall be done, or out of 
that great principle of vigilance imposed'upon a master that he must 
see that his business is conducted so as not to injure others, or that his 
servants shall be duly attentive and prudent. But the master is never 
liable criminally for acts of his servants, done without his consent and 
against his express orders." This case is cited with approval in  the 
late decision in Commonwealth v. Stevens, 151 Mass., 26 N. E. Rep., 
992. So in  Hipp v. State, 2 Black., 149, it was held that an innkeeper 
was not liable for the selling of spirituous liquor to an intoxicated 
person by his barkeeper, in his absence and without his knowledge. So 
in Commonwealth v. Bryant, 142 Mass., 463, i t  was held that an un- 
lawful sale of intoxicating liquor by a servant in  his master's shop, 

and in  the regular course of his master's lawful business, is not 
(591) prima facie a sale by the master. The Court said that the 
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"fact that a man employes a servant to conduct a business expressly 
authorized by statute, and that the servant makes the unlawful sale 
in the course of it, do not necessarily overcome the presumption of 
innocence merely because the business is liquor selling, and may bc 
carried beyond it." Commonwealth v. Putnam, 4 Gray, 16; Common- 
wealth v. Dunbar, 9 Gray, 298; Barrington v. Simpson, 134 Mass., 169 ; 
45 Am. Rep., 314; Commonwealth v. Ilayes, 145 Mass., 289. 

I n  the American and English Enc., Vol. 11, 711, ct  seq, many cases 
are collated, some of which i have been unable to examine; I t  is stated 
in  the text that "A licensee to sell intoxicating liquors is bound, at his 
peril, to see that the conditions of the license are complied with by his 
servants or agents; but to render a defendant liable for sales made by 
agents or servants, a defendant's knowledge or consent must be shown." 
To the same effect are People v. Utter, 44 Barb., 170; Anderson a. 
Xtate, 22 Ohio, 305; Commonwealth v. iliichoZas, 10 Met., 259; Wetz- 
ter v. State, 18 Ind., 35; Wreidst v. State, 48 Ind., 579; S. v. Hayes, 67 
Iowa, 27; S. v. Shortell, 93 Mo., 123; Commonwealth v. Wachendarf. 
141 Mass., 170. I n  the last case the Court said "It would require a 
clear expression of the will of the Legislature to justify a construction 
of a penal statute which mould expose an innocent man to a disgraceful 
punishment for an act of which he had no knowledge, which he did not 
in  any way take part in  or authorize, but which he had forbidden." 

When we consider that the cases cited are upon statutes which, like 
those referred to in  the opinion, do not require a guilty knowledge or 
intent, and that they indicate very clearly that the great weight of au- 
thority, even upon such statutes, is against the contention of the State, 
and when we further consider, as I have already observed, that not one 
decision has been produced which dispenses with a guilty knowledge or 
intent, where the law expressly requires it, I think it must be 
apparent that the doctrine of respondeat superior has, in  this (592) 
case, been extended beyond the limits of precedent, and with all 
deference, I will add, beyond the well settled principles of the criminal 
law. 

I t  is said that any other ruling would lead to an evasion of the law 
in  many instances, and that the principal should be held to such an 
accountability because of the trust reposed in him by reason of his 
selection by the county commissioners as a fit person to retail intoxicat- 
ing liquor.- I t  must be remembered that the public is not without pro- 
tection, as  the agent or servant who makes an unlawful sale is liable 
to be indicted and punished. S. v. Wallace, 94 N. C., 829. The possible 
evils resulting from a failure to hold an innocent principal guilty is a 
matter which should be addressed to the lawmakers; and if they see 
fit to do so, they may enact laws similar to those in  West Virginia, 
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Arkansas, Maine, Illinois, and other states, under which the principal 
is held to be chargeable with the guilty knowledge of the agent. I t  
was because of the existence of the principle I am insisting upon that 
such laws were made, and that legislation was deemed necessary in  this 
State in order to fasten a criminal liability upon the principal is ap- 
parent from section 90, ch. 34, Rev. Code, in which i t  was expressly 
provided that in unlawful sales to slaves the principal should be 
criminally liable for the act of his agent, unless he showed that the sale 
was made without his consent. Public policy may have much to do in 
the interpretation of statutory laws, but I do not see how it can control 
language, which is not only free fi-om ambiguity and doubt, but has 
universally been held to be susceptible of but one meaning when used 
in criminal offenses. I f  the policy to be subserved requires a convic- 
tion in  a case like the present, it is very strange that such great pains 
should have been taken to defeat its object by explicitly requiring that 

the unlawful act should be accompanied with a guilty knowledge. 
(593) The position of the State cannot rest upon public policy alone, 

but it must be based upon some principle, and this principle 
must necessarily be that in  criminal cases the actual or constructive 
knowledge of the agent is the knowledge of the principal. 

The merchant whose clerk, against his instruction and without his 
knowledge, purchases cotton in the seed between the hours of sunset 
and sunrise (The Code, sees. 1043, 1046), must, upon this principle, 
be held guilty of a violation of the criminal law; and far worse than 
this, if the clerk purchases goods, knowing them to have been stolen, the 
innocent merchant may be convicted and imprisoned in the State's 
prison for a long term of years. I t  is a matter of public policy that 
the crime of larceny should be suppressed, but i t  would be startling, 
indeed, if the guilty knowledge which is required by the statute should 

. be ignored on such a groul~d, and the most respectable merchants in  the 
State exposed to the punishment of a felon. The Code, see. 1074, The 
statute requires a guilty knowledge to constitute the offense of receiving, 
and I cannot see how the same language can be construed to mean actual 
knowledge in one case and a constructive knowledge in the other. I t  is 
said that the distinction consists in the fa,ct that the dealer in  liquors 
is selected by reason of his fitness to carry on that particular business, 
and therefore he must be held responsible for the acts of his servants, 
but it is submitted that such a reason cannot have the effect of over- 
riding the plain and unmistakable language of the law, which is, in 
substance, the same in  both cases. Such considerations may be influ- 
ential with the Legislature in order that the law may be amended so as 
to hold the principal responsible for his negligence in the selection of 
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improper agents and for their unlawful conduct, but it cannot authoriw 
a court to ignore its explicit requirements. 

I t  is further argued that the act of the agent in selling to a mi~lor 
makes out a prima facie case of knowledge, and there being no 
evidence on the part of the agent in rebuttal, the principal must (594) 
therefore be guilty. This is very true as to the agent, but it is 
a petitio principii to say that such constructive knowledge is the 
knowledge of the principal, as that is the very question we are cdled 
upon to determine. I t  is plain, from our statute, that the presump- 
tion of scienter arises only as against the person who does the selling, 
and the law has been careful to provide that such a person may rebut 
the presumption and show the truth of the transaction. I f  the law, 
then, is so careful as to the actual vendor, i t  would be strange, indeed, 
if i t  did not display some solicitude for one who had no knowledge 
whatever of the particular transaction. I t  must be evident that the 
Legislature never intended that anyone should be convicted under this 
law without being permitted to show his innocence, and if the agent 
who does the selling could rebut the prima facie case of guilty knowl- 
edge which is raised by his own act, it would be a hard measure, 
indeed, to deny the same privilcgc to one who is admittedly innocent 
both of the unlawful act and the guilty knowledge. 

I n  providing that the unlawful sale should be prirr~u facie eviderice 
of knowledge, the law did not intend to dispense with the element of 
scienter as an ingredient of the crime. It simply shifted the burden 
of proof, reserving to the defendant the right to show his innocence. 
It was never iutended, T think, to extcnd the prima facie case to one 
who did not commit thc act, and at  the same time put it in  the power 
of the person who committed the act, either by neglect or connivance, 
to shut out all testimony whatever tending to show the absolute inno- 
cence of the party charged. I am very sure that thc pr-ima facie case 
applies only to the person making the sale; but if this is not true, and it 
is extended to the principal, why, pray, does not the right to rebut the 
prima facie case go along with i t ?  I t  is said that the defendant has 
such a right, but it is to be restricted to the rebuttal of the guilty knowl- 
edge of the agent alone, and that however innocent, in fact, the 
principal may be, hc is precluded from showing it. Thus we (595) 
have, as a result, the naked proposition that there can be such 
an  anomaly as what may be termed an irrebuttal constructhc! scienfe~, 
when the plain language of the statutcx requires that the dealer shall 
~ o t  be convicted if he shows that he is without guilty knowledge. 

I t  may be observed that the incongruity of the position is further 
illustrated by the fact that the record discloses that both of the clerks, 
who were indicted and tried with the defendant, were acquitted; and 
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thus we have the case of a principal being convicted for the act of an 
agent who himself has been declared innocent. 

Now, i t  may be that a person can be convicted who commands two 
others to commit an  offense, and the proof shows that it must neces- 
sarily have been committed by one of them, although both must be 
acquitted because of the inability of the jury to find which of the two 
committed the crime; but where the principal is absent and the offense 
is committed contrary to his wishes and commands, and his guilt is 
asserted solely on the ground of agency, it would seem to present, at  
least, a novel groundwork upon which to build a case of constructive 
crime, i t  being impossible for the defendant to ascertain upon which 
agent the prima. facie case, which he is required to rebut, has been 
imposed. The genius of free and constitutional government is op- 
posed to oonstructive crime, and while I do not say i t  may not be 
warranted in cases of this character, where, in  the interest of good 
morals, a great evil should be suppressed, I cannot sanction such a doc- 
trine when, as in  this instance, the Legislature has not only failed to 
authorize, but, in  my opinion, has expressly forbidden it. Ingenuity 
may be able to construct a plausible argument in support of the con- 
viction, but I think it must be attended with difficulty, and especially 
must this be so when the rule which requires all penal statutes to be 

construed strictly has always been considered in  this State to be 
(596) something more than a mere idle expression. The rule is 

founded upon the great principles of the criminal lam, and must 
be followed in  this as well as in other cases. I can see no reason why 
the principle of the conviction in this case may not, as I have indicated, 
be extended to offenses of a more serious character, and i t  is chiefly 
because of this possible evil that I have felt it my duty to state the 
grounds of my dissent at such length. 

"Bad precedents," it is said, "are like arrows shot from a bow. 
They cannot be controlled after they have left the string. Their logical 
sequence often runs terribly away to consequences never dreamed of. 
. . . I distrust the social advantages promoted by decisions of this 
nature. Timeo Danaos et dona ferentes. They have the fair sem- 
blance of handmaidens of morality. They may be wooden horsea un- 
wittingly drawn within the citadel of the Bill of Rights." 

I n  conclusion, I will add that the defendant is also entitled to a new 
trial on the ground that his Honor charged the jury that if they be- 
lieved that the witness bought of one of the clerks, the defendant was 
guilty. There could be no prima facie case against anyone until the 
fact of minority was found; but notwithstanding this, the guilt of the 
defendant was made to turn upon the simple fact of selling to the wit- 
ness. There are no admissions in  the case, and the charge of the court 
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in this particular was excepted to. The error is too plain for further 
elaboration, and thus the very foundation of this constructive crime is 
swept away. I t  may be said the refused instructions assumed the 
minority of the witness, but it surely cannot be insisted that every hy- 
pothesis contained in a refused instruction is to be construed into 
solemn admissions, and that the judge, in charging the jury on the 
whole case, is to assume them to be true. Besides, it was equally nec- 
essary that the State should establish the fact that the witness was 
unmarried, and not a word is said about this essential ingredient, (597) 
either in the prayer for instructions or in the charge as given. 

For the reasons stated, I am of opinion that defendant has been im- 
properly convicted, and that he is entitled to a new trial. 

PER CURIAM. No error. 

Cited: 8. v. Corporation, 111 N.  C., 664; S .  v. Austin, 114 N. C., 
858; Epps  v. Smi th ,  121 N. C., 161; 8. v. McLean, ib., 595; 8. v. R. R., 
122 N. C., 1062; S .  v. McDonald, 133 N.  C., 684; S. v. Neal, ib., 690; 
S. v. Holder, ib., 712; S. v. Powell, 141 N .  C., 785; S .  v. R. R., 145 
N. C., 541; 8. v. Winner,  153 N.  C., 603; S .  v. Fisher, 162 N. C., 565, 
569; S. v. Parris, 181 N .  C., 587; S.  v. Johnson, ib., 643, 644. 

THE STATE v. JOHN P. YOUNT ET AL. 

Verdict, Special-Municipal Ordinance-Taxation-License. 

Upon the trial of a n  indictment charging the defendants with the prosecution 
of a certain trade without paying a tax and procuring a license, in viola- 
tion of a municipal ordinance, the jury returned a special verdict, but 
failed to  find the facts in  reference to the payment of the tax and 
issuance of the license: Held, that  the verdict was fatally defective. 

AVERY, J., dissenting. 

CRIMINAL ACTION, tried upon appeal from the Municipal Court of 
Newton, at Spring Term, 1892, of CATAWBA, Bynum,  J. 

The case is stated in the opinion. 

Attorney-General and M.  L .  McCorkbe for the State. 
L. L. Witherspoon ( b y  brief) for defendants. 

MERRIMON, C. J. : I t  is not sufficient that a special verdict finds sim- 
ply the facts that raise the particular question or questions of law in- 
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tended to be submitted to the court; it must find unequivocally and 
explicitly all the material facts that might warrant the court in adjudg- 
ing the guilt or innocence of the defendant. Otherwise, the court could 

not adjudge that he is guilty or not guilty, and in that case it 
(598) would direct a venire de novo. 8. v. Blue, 84 N.  C., 807; S. v. 

Curtis, 71 N. C., 56; S. v. Bray, 89 N. C., 480; Whar. Or. PI. 
aud Pr., see. 746 (9 Ed.). 

I n  the present case the defendants are charged with a violation of air 
ordinance of the town of Newton, in that thcy kept a meat-stand and 
sold pork in that town without having a license so to do, as required by 
the ordinance. The special verdict fails to find as a fact that the defertd- 
ants had or had not paid the tax and obtained a license as required and 
alleged in the warrant. I t  is hence fatally defective. The court could 
not, upon this verdict, adjudge that the defendants are guilty or not 
guilty, as contenqdated and intended by it. 

I t  was suggested that it was not necessary that the jury should have 
found as a fact that the defendants had no license as required, because 
they did not produce one in evidence, and it must, thcrefore, be conclu- 
sively taken against them that they had nonc. This suggestion is 
without force here. I t  is not found as a fact that they failed to put a 
licensc in evidcnce, or that they failed to produce evidence to prove that 
they paid the tax required of them. I t  seems they might have been 
allowed to do so umder the ordinance in question. I t  may be there was 
such evidence-it does not appear there was not-and hence the ques- 
tion whether their failure to produce a license was t , ~  be taken as a 
conclusive fact against them does not arise. 

The special verdict must be set aside, and a venire d e  novo awarded. 
New trial. 

(599) 
THE STATE v. J. W. PRICE ET AL. 

Appeal, Casc and E.2-ceptions-certiorar.i-laches-Notice Service of. 

1. The statute [The Code, sec. 597 (2 )1  regulating the manner of service of 
notices is  applicable to service of case on appeal and exceptions thereto. 

2. Defendants in  a criminal action served case on appeal upon the solicitor in 
due time, but it was agreed between counsel for appellant and the solici- 
tor that  the latter should have fifteen days within which to file excep 
tions; the exceptions were prepared and sent to the associate counsel of 
the solicitor, who resided in the same town with the defendants' attorney, 
on the fifteenth day, with instructions to hand them to defendants' coun- 
sel, but a s  he was absent, it was not done until next day: Held, that 
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there was laches in not causing the exceptions to be served within the 
stipulated time, and defendants were entitled to a certiorari to send up 
their case, which would be substituted for that settled by the trial judge. 

MERRIMON, C. J., dissenting 

' ~ P L I C A T I O N  for r ~ r f i o r u ~ i  to bring up dcfenclants' case on appeal. 
The appellant's counscl agreed, in writing, ihat the solicitor should 

have fifteen days within which to srrve his countercase or exceptions to 
appellant's case. On the fifteenth day the countercase was sent by thr  
solicitor to counsel who had been employed to assist i n  the prosecu- 
tion, who livcd in the same to~vn (Monroe) with the defmdarlts' counsel, 
and i t  is alleged that the courrtcrcase would have been served on thv 
latter day within the stipulated tirne, but thc d r fe~~thn ts '  counsel -w:l+ 
absent from home that day at Grcwrsboro, and on his wturn the ~wxt  
day the countcwase was served on him. The papers having been sent to 
the judge, he notified counsel of the tirne and place of settling the case 
on appeal. The defendants' counsel did 11ot attmd, hut \\rote to thc 
judge insisting that the couittercase, not having been stmwrl on hint till 
the day after the expiration of the agreed time, the judgc had no 
power to settle the case, and that the defendants' statement (600) 
should be sent up as thr  case on appeal. The judgc foimd the 
facts as above stated, and proceeded to settle the case on appeal, which 
is in  the transcript. The appellant now asks that the judge's state- 
ment of the case on appeal be disregarded, and that a writ of certiorarr 
issue to the clerk to send up the defendants' statement of the case, to 
the end that the case in  this Court should be argued thcreon. 

Attorney-General for the State. 
D. A. Covinq~on,  J .  R. Ratchelor, a d  John Dm~ereuz.  Jr.. f o ~  

defendants. 

CLARK, J.: I f  the appellee files no exceptions within the proper 
time to appellant's case, the latter should be certified to this Court, and 
will be taken here as the case on appeal. Russell v. Davis, 99 N .  C., 
115; Simmons v .  Andrews, 106 N.  C., 201; Booth u. Ratcliffe, 107 
N.  C., 6 ;  8. v.  Carlton, 107 N.  C., 956. This, however, would not apply 
where the failure to serve the countercase in time was without laches 
on the part of the appellee. Russell v .  Koonce, 102 N. C., 485; Mitchell 
v. Haggard, 105 N. C., 173, and cases cited i n  Simmons v. Andrews, 
supra. The appellee contends that such was the case here, because the 
countercase was in  Monroe, and would have been served in  time, but 
that this was prevented and made impossible by the absence of appel- 
lant's counsel. This contention loses sight of the fact that service of 
the countercase could not be prevented by such absence. The Code, sec. 
597 ( I ) ,  provides that "notices and other papers" may be served on 
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the attorney "during his absence from his office by leaving the paper 
with his clerk therein, or with a person having charge thereof, or when 
there is no person i n  the office, by leaving i t  between the hours of 6 in 
the morning and 9 in the evening in a conspicuous place in the office, 
or, if i t  be not open to admit of such service, then by leaving i t  at 

the attorney's residence with some person of suitable age and 
(601) discretion"; section 597 ( 2 )  provides for service of papers 

upon the party himself (Turner u. Holden, 109 N .  C., 182) ; 
section 591 ( 4 )  provides that this mode of service shall not apply 
to "a summons or other process or of any paper to bring a party 
into contempt." I t  seems clear, therefore, that it applies to all other 
papers, including cases and countercases on appeal. I t  is reasonable 
that it should be so, since these must be served within a limited time; 
and if the statute did not apply, the service of cases and countercases 
would often be delayed or prevented by the temporary absence of the 
opposite counsel. 

As the appellee is in  default in  not having served the countercase 
within the time limited, the burden was upon him to rebut the pre- 
sumption of laches. This he has not done, even as to service on de- 
fendants' counsel, nor has he shown any reason why the case was not 
served on the defendant himself in the absence of his counsel. 

Had  the appellee given the papers to the officer in  sufficient time to 
secure service, and the officer had willfully or negligently failed to 
serve them, the appellee would not have lost his right, if not guilty of 
laches, to have service made thereafter, and after the lapse of the pre- 
scribed time, if he acted with due diligence. But here there is nothing to 
excuse the laches in failing to serve the papers by leaving them at the 
counsel's office or residence, as above provided, or upon the defendant. 
Indeed, it does not appear that they were handed to an officer at all 
within the prescribed time. S. v. Johnson, 19 N .  C., 852. 

I n  Walker Q. Scott, 102 N.  C., 487, where the facts as to the service 
of the case on appeal and countercase within the time were in dis- 
pute, the 'Court held that the facts in regard thereto should be deter- 
mined in  the court below, and when that was done, the Court here passed 

upon the law applicable to such state of facts. Walker v. 
(602) Scott, 104 N .  C., 481. I n  the present case these preliminary 

facts have been found by the judge, and appear in the record. 
Upon them i t  appears that the appellee's countercase was not served 
within the time limited, and it has not been shown that such failure 
was without laches on the part of the appellee. An agremeent between 
counsel to extend time is often convenient, ~ n d  enmetimes almost neces- 
sary, for the judge has no power to grant the extension; besides, it is 
better in many ways, and saves debate, that the extension of time, if 
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allowed, should be made by agreement. Such agreements, if made in 
writing, or admitted, are recognized as valid by Rule 39 of this Court, 
and by repeated decisions. Wade v. New Bern, 72 N. C., 498; S ~ ~ P I .  
a. McLaughlin, 82 N.  C., 332; Taylor v. Brower, 78 N.  C., 8 ;  Adama 
v. Reeves, 74 N.  C., 106; Rouse v. Quinn, 75 N.  C., 354; Walton o. 
Pearson, 82 N. C., 464; Rutchinson 11. Rumfelt, 83 N .  C., 441; Scroygs 
o. Alexander, 88 N.  C., 64; Ilolmes v. Volmes,  84 N .  C., 833; O f i m  1 1  

Bland, 91 N.  C., 1; McCanless v. Reynolds, 91 N. C., 244; Short v. 
Sparrow, 96 N .  C., 348; Mun7~faciurilzg Co. a. Simmons. 97 PIT. (:., 89; 
Graves v. Hines, 106 N. C., 323. In a late case, Mitchell u. Haggard, 
105 N.  C., 173, the Court not only recogiiized such agreement, but con- 
strued its meaning. When here fifteen days for service of countereast. 
was agrecd on, the effect was merely to substitute fifteen days for the 
five days allowed by statute, leaving the rights of the parties in all 
other respects, including the manner of service of the countercase, 
intact. The appellant is, therefore, entitled to have the case on appeal, 
as stated by him, taken as the true case on appeal, and a writ of 
certiorari to bring it up will issue as prayed for. 

MERXMON, C. J., dissmting : The statutc does not recognize or 
allow a practice that is observed by counsel and tolerated by the courts 
whereby gentlemen of the bar, for thcir common convenience, 
agree with each other to extend the time for stating and settling (603) 
cases on appeal to this Court, and in some other cases beyond 
that prescribed by the statute. This practice is solely for the ease 
and convenience of counsel, and is allowed when it cannot prejudict 
their clients. When such agreements are made in an action, they 
should be liberally interpreted as between the counsel making them, 
and not allowed to prejudice the parties to the action or either of 
them. Accident, mistake, misapprehension, sudden brief absence of 
the opposing counsel, and the like considerations, should not be al- 
lowed to determine the agreement, unless the delay should be unreason- 
able and seriously prejudice the party insisting upon a strict 
observance of it. The practice should be thus liberal, else the courts 
should uniformly require a strict observance of the statute. In  the 
present case the time for filing amendments by the appellee to the case 
stated on appeal by the appellant was extended fifteen days. Such 
amendments were prepared by the appellee's counsel, and steps were 
taken in good faith to serve the appellant's counsel with them on the 
fifteenth day of the time so specified, but it so turned out that the latter 
was absent from his office, attending court at a distance on that day, 
and, on that account, he was not so served until the day after the time 
specified expired. The appellant, hence, ir~sists that the service was not 

4 2 5  



I N  THE SUPREME COURT. [ l l O  

within the time so agreed upon, and, therefore, the case stated by him 
is the case on appeal for this Court. I think there was a substantial 
compliance with the agreement. The appellee's counsel attended to and 
prepared such amendments; he would have served the appellant's coun- 
sel with them within the time agreed upon but for the latter's absence; 
he was served with them the next day, and the appellant could suffer 
no prejudice by the slight delay so occasioned. 

I t  is suggested that the appellee's counsel might have served the 
amendments within the time by having the sheriff deliver them a t  the 

office of the appellant's counsel in his absence. Such service 
(604) would have had no legal effect. The statute makes no such pro- 

vision; the agreement took the matter without the statute, and 
made it subject to the practice above pointed out. That practice, in  my 
judgment, is not to be tolerated, unless i t  is subject to the just and liberal 
interpretation that I insist i t  must receive; otherwise, it may result, 
in  possible cases that may frequently arise, in serious prejudice to liti- 
gants. Owens v. Phelps, 91 N. C., 253. 

PER CURIAM. Motion allowed. 

Cited: Sondley v. Asheville, 112 N. C., 696; Hemphill v. Morrison, 
ib., 758 ; Cummings v. Hoffman, 113 N. C., 268 ; Atkinson v. R. R., ib.,  
588; Arrington v. Arrington, 114 N. C., 116; Rosenthal v. Roberson, 
ib., 595, 596; WatLins v. R. R., 116 N .  C., 966; McNeill v. R. R., 117 
N. C., 643; Roberts v. Partridge, 118 N.  C., 356; Herbin v. Wagoner. 
ib., 660; Smith v. Smith, 119 N. C., 317; 8. v. Marsh, 134 N. C., 190: 
Barber v. Justice, 138 N .  C., 21. 

THE STATE v. JAMES SHARP ET AL. 

Jurors, Grand-Challenges-Plea in -4batement-Indictment- 
Quashing. 

1. Plea in abatement filed before pleading generally to an indictment is the 
proper way to raise the question of the qualification of an individual 
grand juror. Such plea will not be sustained unless it shows the want 
of some positive qualification prescribed by law. All other objections to 
the competency of grand jurors must be taken by challenge in apt time. 

2. The fact that the son of the prosecutor, in an indictment for larceny, was 
a member of the grand jury, and actively participated in finding the bill, 
did not vitiate the indictment, and it was error to quash it oa that 
ground. 

INDICTMENT for the larceny of corn, the property of Nelson Howell, 
with a count for receiving, heard on demurrer to a plea in abatement, a t  
Spring Term, 1891, of HAYWOOD, before Brown, J. 
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The defendants filed a formal plea, in which they ask that the indict- 
ment be quashed for that Kinsey Howell, a member of the grand jur? 
that found the indictment, as they are informed, was a son of 
Nelson Howell, who is marked as prosecutor of said cause, and (605) 
whose goods are charged i n  the bill to have been taken, and that 
the said Kinsey Howell "actively engaged in finding said bill a true bill." 
The demurrer of the State to the plea in abatemmt mas ove~~iiled, and 
the solicitor for the State appealed. 

Attorney-General for the State. 
J .  C. L. Gudger (by brief) and G. 8. Ferguson for defendant. 

AVERY, J.: This is not a challenge to the array, but a motion to 
quash made before arraignment by plea in abatement, and founded upon 
the idea that a particular grand juror was disqualified because he is a 
son of the prosecutor, and that his incompetency vitiated the action of 
the whole inquisitorial body which found the indictment. I t  is well 
settled in this State that a plea in abatement, filed before the defendant 
has demurred or pleaded to the indictment, and founded upon the fact 
that a single member of the grand jury that returned it into court was 
at the time disqualified by law to serve in that capacity, must be allowed 
on sufficient ground for a motion to quash, if admitted by demurrer or 
established by a verdict. See ch. 36, Laws 1907; 8. v. Seaborn, 15 
N. C., 305; S. v. Watson, 86 N.  C., 624; S. a. Baldwin, 80 N. C., 390; 
X. v. Smith, ibid., 410; S. v. Haywood, 73 N.  C., 437; S. v. Wilcox, 104 
N. C., 847; S. v. Gardner, 104 N .  C., 739. 

The general rule is that such a plea will not be sustained, if admitted 
to be true, unless it show a want of some positive qualification prescribed 
by law; that all other objections to the competency of a grand juror 
must be taken, if at all, by challenge, and will not be heard after the 
time for challenging is passed. Thom. & Mer. Juries, see. 533; Bishop 
Cr. Procedure, see. 739; People v. Jarrett, 3 Wend., 314; 12 A. & E. 
343a. I t  was held by the Supreme Court of Ohio, in a well 
considered opinion, that the fact that a member of the grand (606) 
jury which found an indictment for murder was a nephew of the 
person murdered was not sufficient to make good a plea in abatement 
to the indictment. S. v. Easter, 30 Ohio St., 542; 32 Ohio St., 353; 
Commonwealth v. Tucker, 8 Mass., 286; U. S. v. Williams, 1 Dillon, 
485. This plea has not been regarded with favor by the courts becaust, 
of the expense, delay, and danger of the escape of crimirlals that groM 
out of entertaining it. Thom. & Mer., supra, sees. 535 and 536, and t h ~  
authorities referred to in notes; S. v. Rickey, 5 Hals., 83. I t  will al)- 
pear by reference to authorities that are seemingly in coriflict with our 
position that they depend upon the construction of some local statutc 
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providing specially a mode of challenge. The Ohio decisions cited 
supra rested upon the principle that the court could not go beyond the 
disqualifications specified in their statute, and say "the grand juror 
must also be no kin to those injured by the accused." 

8. v. Roclcafelbozu, 1 Hals., 340, has been cited as sustaining the oppo- 
site view, yet that was in fact a case where a grand juror was disquali- 
fied by statute, and the plea in abatement was sustained on that ground. 
The same Court, however, afterwards, in S .  v. Rickey,  supra, held that 
a plea in abatement, on the ground that a grand juror who had acted in 
finding the indictment had previously expressed the opinion that the dr- 
fendant was guilty, would not be sustained because such objection could 
be heard only, if at all, as a ground of challenge. While it would not 
be error in a judge to sustain a challenge to the conlpetency of a petit 
juror, who was a stockholder and holder of notes of a bank, in an action 
brought to recover funds wrongfully taken from said bank by a defend- 
ant, a plea in abatement to an indictment for embezzling the same 
money, filed by the same defendant on the ground that the stockholder 
was a member of the grand jury that found the indictment, has been 

disallowed. The refusal to sustain such a plea rested upon the 
(607) ground that the juror was not interested in the prosecution, as he 

would neither gain nor lose by a conviction. Thomp. & Mer., 
secs. 180 and 571. The Court of Ohio has gone much further, in hold- 
ing that one who had contributed to a fund being subscribed to break 
up an unlawful traffic by prosecuting those engaged in i t  was not 
disqualified, if otherwise competent, to serve on the grand jury that 
passed upon indictments for the offense which he had so endeavored to 
suppress. Koch  v. Slate, supra. The general principle seems to be 
that a desire to enforce the .law is to be commended in a grand iuror 

u 

as in every other citizen. A trial by twelve of his peers is guaranteed 
to every man who is indicted, and the right of challenge is his protec- 
tion against bias, interest, or prejudice on the part of that body. 
Thomp. & Mer., supra, secs. 181, 202, and 572. Apart from the dis- 
qualifications mentioned in sections 1722. 1728. and 1733 of The Code. 
there is no statutory bar to service on grand or petit juries in this 
State, and as there is no provision made by our statutes for challeng- 
ing a grand juror on account of interest or bias, we can only superadd 
to those express disqualifications such others as were recognized at 
common law. 8. v. Seaborn and S .  v. Wilcox,  supra. 

In the two cases last cited, this Court held that an indictment should 
be quashed where it is made to appear, upon plea in abatement filed in 
apt time, either that a grand juror was not actually drawn or sum- 
moned or that he resided at the time of service in a county other than 
that in which he served. 
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In  the case at bar the demurrer admits, what is alleged in the plea. 
that Einsey Howell, a son of the prosecutor marked on the indictment, 
was a member of the grand jury and actively "engaged in finding said 
bill a true bill." This action cannot be fairly construed to mean more 
than that he took part in the discussion and favored the finding of tht> 
indictment. Such participation by him in the deliberations 
of the body, as we have shown, did not vitiate its action. 8. v. (608) 
Easter, supra. The affidavit of the defendant does not attribute 
to Howell, at most, more than a commendable desire to bring persoils 
against whom probable cause had been shown to trial for larceny. His 
motives were not impeached, nor was he charged with corrupt prac- 
tices. Had it appeared that he resorted to any fraudulent trick or con- 
spiracy to induce the body to favor the finding of the indictment, a 
different question would have been presented for our consideration, arid 
one which we are not called ypon to discuss. A delicate sense of thc 
proprieties of life might suggest to one, so closely connected by cork- 
sanguinity or affinity as to make him amenable to objection as a juror 
on the trial of the same case, that the foreman of the body is clothed 
with power to excuse him, if he ask to be excused lest his motives 
might be questioned, either temporarily or permanently, as under the 
circumstances might seem best to him. But if Kinsey Howell werr 
allowed to remain unchallenged on a petit jury impaneled in this case, 
and that jury should return a verdict of guilty on this indictment, it 
will not be contended that the verdict could be disturbed on account of 
his relation to the prosecutor. Indeed, where a grand juror manifests 
a purpose to remain in the body while it is deliberating upon a charge 
against himself, there is conflict of authority as to the power of the 
court to compel him to retire, though the weight of authority and rea- 
son sustain the right of the court to make such an order. Thomp. 
& Mer., see. 571. 

I t  must be remembered that a plea, which is intended to vitiate the 
action of the grand jury for the incompetency of a single member of 
the body, is quite difierent and distinct from a challenge to the array, 
because the jurors were not chosen by the agency or in the manner 
prescribed by law. Boyer v. Tengue, 106 N. C., 576. (609) 

For the reasons given, and upon the authorities cited, we are 
of opinion that there was error in overruling the demurrer, and 
the judgment of the court below must be 

Reversed. 

Cited: S. v. Paramore, 146 N.  C., 607; S. v. Pitt, 166 N. C., 269; 
S. v. Brewer, 180 N.  C., 717. 
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THE STATE v. J .  A. TENANT 

Po1ic.r Regz~lation--Corpora1!io~~c, Municipal-Ordina,wes, When Void.  

1. The ordinance of the city of Asheville providing that no person shall 
erect within the city limits any house or building of any kind, or add to, 
improve, or change any building without having first obtained permis- 
sion from the board of aldermen, is void, for the reason that it does not 
prescribe a uniform rule of action for governing the exercise of the dis 
cretion of the aldermen, but, on the contrary, leaves the rights of prop 
erty subject to their arbitrary discretion. 

2. And a subsequent ordinance adopted to enforce the provisions of such , 

invalid ordinance by providing penalties against any person who shall 
construct or work upon the construction of any building being erected 
without the required permission, is void upon the same ground; and in 
this case is void upon the further ground that it was enacted after the 
contract to construct the building was entered into and the work had 
commenced. 

INDICTMENT for violatiou of a city ordinance, tried on appeal from 
the judgment of the mayor of ilsheville, at October Term, 1891, of t h ~  
Criminal Court of BUNCOMBE, before Cartel,, J. 

The jury retur~led a special verdict, substantially as follows: 
1. That the city of AshevilIe is a corporation, etc. 
2. That the Asheville Mission Bospital is a corporation, etc., and has 

for several years been conducting a hospital for sick and destituttl 
persons, on a lot of land owned by it in the city of Asheville. 

(610) 3. That the city duly passed the following ordinance: "That 
no person, firm or corporation shall build or crect within the lini- 

its of the city any house or building of any kind or character, or 
otherwise add to, build upon, or generally improve or change any housr 
or building, without having first applied to the aldermen and obtained a 
permission for such purpose." 

4. On 15 May, 1891, the architect and agent for said Mission Hos- 
pital applied to the aldermen for permission to crect a building on said 
lot, to be used as a hospital for sick and diseased persons, in connec- 
tion with the building already on said lot, and which had been pre- 
viously used by said Mission Hospital for said purpose. 

5. That the following is a by-law of said Mission Eospital: 'CNo 
person aflicted with infectious or contagious disease shall be admitted 
to the hospital, except by special permission and arrangement of the 
board of managers, acting under the advice of the chief physician, or 
some other member of the medical board lawfully acting in  his stead"; 
but cases of typhoid fever have been admitted into said hospital and 
cared for there. 
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6. That a petition was filed by a number of citizens of the city of 
dsheville asking the aldermen to refuse to permit said hospital to erect 
said building, and that the board of aldermen, on 12 June, 1891, 
appointed a committee to investigate the matter, and on 26 June, 1891, 
the aldermen refused to grant the permission asked for, without assign- 
ing any reason for such refusal. 

7. That after said refusal, work was commenced on said building and 
prosecuted for some time under a contract previously made by the de- 
fendant with the said Mission Hospital, and under the direction of its 
managers. 

8. That on 28 August, 1891, the aldermen passed the follow- (611) 
ing ordinance: "That no person or persons shall construct, or 
shall encourage or aid in the construction of, or shall work as a con- 
tractor, carpenter, laborer, brick or stone mason, or any other capacity 
in the construction of any building within the corporate limits of the 
city, for the construction of which building no permit has been granted 
by the city: Provided, however, that no act shall be deemed a viola- 
tion of this ordinance except such as are committed by the party or 
parties charged with such violation after he or they shall have been duly 
notified by the chief of police that no permit has been granted for the 
construction of said building. Any person violating said ordinance 
shall, on conviction thereof, be fined $50." 

9. The defendant had knowledge of the foregoing facts and ordi- 
nances, and was notified by the chief of police to stop work on said 
building, but he disregarded said notice and continued to work on the 
same until his arrest. 

10. That on 5 October, 1891, the defendant was arrested by a war- 
rant, tried and convicted before the mayor, and appealed to the Criminal 
Court of Buncombe County. ' 

If the court is of opinion that said ordinances are valid and consti- 
tutional, the jury find the defendant guilty; but if the court be of 
opinion that they are invalid and unconstitutional, the jury find the 
defendant not guilty. 

The court being of opinion that the ordinances are valid and consti- 
tutional, adjudged that the defendant was guilty, and that he pay a 
fine of $50 and costs. From this judgment the defendant appealed to 
the Supreme Court. 

Attorney-General and T .  H.  Cobb for the State. 
W .  W .  Jones and F .  A. Sondley for defendant. 

A V E ~ Y ,  J. : The Legislature is empowered under the organic law to 
restrict an individual by direct enactment in the exercise of such domin- 
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I 

(612) ion and control over his own house or premises as may result in 
I 
I injury to others, provided the prohibitory or restraining statute 

I 
does not upon its face discriminate in favor of one person or class 

I of persons over others. And, though the law-making power can 
unquestionably create a municipal corporation and delegate legislative 

I authority to it, it cannot clothe the creature with power to do what the 
I Constitution prohibits the creator from doing. Cooley Const. Lim. 
I (4 Ed.), 198; Weith v. Wilmington, 68 N.  C., 24. Police power may be 

exercised by the sovereign State through the General Assembly in dero- 
gation of the absolute right of the individual only for the general bene- 
fit, and by means of statutory provisions that upon their face operate 
indiscriminately upon and are enforcible by the same species of process 
against all persons and classes. S .  v. Moore, 104 N. C., 721; S. v. 
Chambers, 93 N. C., 600; S .  v. Stovall, 103 N. C., 416; Diset v. West 
Virginia, 129 U. S., 114; Mugler v. liansas, 123 U. S., 623. "Towns 
and cities cannot use their power to create monopolies for the benefit 
of private individuals, nor can they pass by-laws imposing penalties that 
do not operate equally upon all citizens of tho State who may come or 
live within the corporate limits." S. 11. Pendergrass, 106 N. C., 664; 
S. v. Summerfield, 107 N.  C., 898; 1 Dillon, see. 380 (313). 

I t  is equally clear that if an ordinance is passed by a municipal cor- 
poration which, upon its face, restricts the right of dominion which 
the individual might otherwise exercise without question, not according 
to any general or uniform rule, but so as to make the absolute enjoyment 
of his own depend upon the arbitrary will of the governing authorities 
of the town or city, it is unconstitutional and void, because it fails to 
furnish a uniform rule of action and leaves the right of property sub- 
ject to the despotic will of aldermen who may exercise i t  so as to give 
exclusive profits or privileges to particular persons. Newton v. Belger, 

143 Mass., 508; Richmond v. Dudley, 129 Ind., 112; Yick  Wo v. 
(613) Hopkins, 118 U. S., 356; N a y  v. People, 12 Col. App., 157; Bal- 

timore v. Rodeclc, 49 Md., 217; Anderson v. Wellington, 40 Ea., 
123; In, re Frame, 63 Mich., 396; Tugman v. Chicago, 78 Ill., 405; 
Braceville v. Doherty, 30 Ill. App., 645; Barthel v. New Orleans, 564; 
Bolls v. Goshen, 117 Ill., 221; Lake View v. Lutz,  44 Ill., 81; Horr & 
Bemis Mun. Police Ordinances, see. 13; Evansville v. Martin, 41 Ind., 

I 145. 
The first ordinance relied upon to support the indictment provides: 

"That no person, firm or corporation shall build or erect within the 
limits of the city of Asheville . . . any building of any kind or 

I 
character, or otherwise add to, build upon, or generally improve or 

~ change any building, without having first applied to the aldermen and 

i obtained a permission for such purpose." Whether the landowner pro- 
432  
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poses to erect on his premises a storehouse, opera-house, dwelling, sta- 
ble, kitchen, henhouse, and whether he proposes to use fire-proof or 
combustible material in the structure, he is required to apply to thtl 
aldermen of Asheville for a permit, and if the ordinance is valid 1 1 ~  
incurs liability for violation of it the moment he begins the work of 
building. Moreover, if he should add a porch, a tower, or improve b j  
digging a cellar the dwelling-house occupied by him, he would subject 
himself to like danger, though he should use no material in making the 
improvement not generally considered fire-proof. But while the right 
to prohibit the erection of a building without regard to the material t o  
be used in constructing i t  has been held unreasonable, the most objec- 
tionable feature of the ordinance is the reservation by the aldermen of 
the right to refuse the application of one landowner and grant that of 
another, arbitrarily and despotically, when, for all material purposes, 
the two apply for precisely the same privilege. 

We concede that the constitutionality of an ordinance pro- (614) 
hibiting the erection of wooden buildings, or buildings with 
wooden or shingle roofs, in the thickly settled portions of towns, and 
requiring a license before beginning to build such structures, has been 
usually, if not universally, sustained where the ordinance laid down a 
general rule that precluded the possibility of discrimination and favor- 
itism in granting the license so as to limit the privilege to certain per- 
sons. Codes v. Mille~, 33 Am. Rep., 330; Tiedeman Police Power, 439, 
440. We admit, also, that there are authorities which maintain the 
doctrine that even where contracts have been made with builders for 
the erection of such wooden buildings, before the passage of a valid 
ordinance, the builder is considered as having entered into the contract, 
subject to the right of the municipality to enact a prohibitory by-law 
and annul his contract at any time before he begins to build and expend 
money, that he may lose, if prohibited from finishing. Knoxville V .  

Bird, 12 Lea (Tenn.), 121. 
I n  Yiclc Wo v. Hoplcins, 118 U. S., 356, the Court held that it was a 

violation of the 14th Amendment (in withholding the equal protection of 
the law) to pass and enforce ordinances in the city of San Francisco 
which f~rbade~persons to erect scaffolds on roofs, or carry on laundries 
in that city, without license or the consent of the supervisors, because it 
conferred upon the municipal authorities arbitrary power, at their will 
and without regard to the competency of the person applying, or the pro- 
priety of the place selected for carrying on the business." No matter, 
therefore, if the circumstances of a particular case were such that an ap- 
plicant seemed about to create a nuisance, he could not be punished 
under a void ordinance, or one which prescribed no rule for the exercise 
of discretion on the part of city aldermen in restricting persons in the 

433 
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enjoyment of their rights of property or person. S. v. Webhw, 107 
N. C., 962; S. v. Hunter, 106 N. C., 796. 

I n  Newton v. Belger, supra, not only is the principle cnun- 
(615) ciated, but the ordinance is almost identical with that under 

consideration in the case at  bar. The prohibiting portion was as 
follows: "No person shall erect, alter, rebuild, or essentially change 
any building or any part thereof, f ~ r  any purpose other than a dwslling- 
house, without first obtaining, in writing, a permit from the board of 
aldermen." The Court said: "It does not merely forbid the erection of 
any building which is hazardous, and which exposes other persons or 
property to danger. . . . On the contrary, it gives them the power, 
by refusing a permit, to prevent the erection of any building, except a 
dwelling-house, for any reason which may be satisfactory to them. Under 
the ordinances they may refuse a permit because, in  their opinion, it is 
desirable that certain parts of the city shall be used for handsome 
dwelling-houses, and that all buildings for the purpose of trade shall be 
excluded, though in  no sense dangerous." . . . What is there in the 
ordinance under consideration to prevent the aldermen, if they were so 
inclined, from prohibiting the construction of any houses, in a defined 
boundary, except costly dwellings, and thereby enhancing the value of 
the property, in  which they have a personal illterest ? We have no idea 
that any such purpose exists, but we cannot sanction the enforcement 
of an ordinance by means of which the aldermen may at any time not 
only entertain, but act upon, such an improper motive. 

Upon the principle which we have announced, an ordinance fixing the 
amount of city tax on theaters, roller-skating rinks, etc., a t  such sum 
of money as the council should determine in  each particular case was 
held void, because i t  gave power to discriminate "between persons en- 
gaged in like business." Bills v. Goshen, supra. An ordinance aimed 
a t  the Salvation Army, which forbade any persons or society to parade 

a street, singing or beating drums, etc., without having first 
(616) obtained the consent, in writing, of the mayor or, in his absence, 

of the president of the city council, was declared void upon the 
same ground. Anderson v. Wellington, supra. 

I n  Horr v. Bemis, supra, see. 263, the rule as to the proper form of 
ordinances in  reference to granting license is laid down as follows: 
"As has already been stated, no discretionary powers should be vested 
in officers whose duty i t  is to execute the provisions of ordinances, and 
the rule is applicable to this class of ordinances. The ordinance itself 
should specify every condition of the license, and the officer should be 
merely entrusted with the duty of issuing licenses to all who comply 
with the prescribed conditions." I n  State v. Hunter, supra, this Court 
held an ordinance unconstitutional because it clothed a policeman with 
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an arbitrary discretion to determine what was a reasonable time to walt 
for persons to move off the sidewalk before making an arrest. 

8. v. Y o p p ,  97 N.  C., 477, stands upon a very different prilrciple. 
While the Legislaturc has no right to enact a law forbidding all mcn in 
a certain section from building houses of any kind on their own land, it 
unquestionably is empowered to forbid riding bicycles on a particular 
road or street altogether, because the lives of other persons and the 
safety of the property of others are imperiled by their use on account 
of tho danger of frightening horses attached to vehicles. S ic  uLe7.e 
tuo ut n o n  alienurn laedas. Having power to prohibit using bicyles 
on the road entirely, the Legislature had the same power to authorize 
a person or tribunal to grant a license, when the road should be clear of 
vehicles, that i t  has to provide for licensing the sale of spirituous 
liquors. 

"Where the l~uisance consists not in the building itself, but in the 
use to which i t  is put, the building cannot be destroyed." Tiedeman, 
supra, 441. "If a house is used for the purpose of a trade or business 
by which the health of the public is endangered, the nuisance may h~ 
abated by removing whatsoever may be necessary to prevent the 
exercise of such trade or business." Ibid.  The same principle (617) 
must necessarily apply to construction as to destruction of 
buildings on account of health. So that if the ordinance, instead of 
being void for want of a rule governing the exercise of discretion by 
aldermen, had provided in  plain terms that no person or corporation 
should be allowed to erect a building without a liccnse, at  any point 
within the city, if i t  were understood that the person or corporatior] 
proposed to use the house for a hospital for thc infirm or sick, and 
that the same individual or corporation had admitted a patient suffer- 
ing from typhoid fever into a hospital under their management on 
another portion of the same lot, the ordinance would have allowed an 
unreasonable interference with the rights of landowners, because i t  is 
not necessary, in order to protect health, to probihit a person from 
building a house according to any plan on his own land, but the end may 
be reached by prohibiting the reception of paticnts who are suffering 
from infectious or contagious diseases. The act incorporating the 
Asheville Mission Hospital, with which the defendant contracted to 
build, empowered the corporatiorr to erect one or more hospitals "for un- 
fortunate and destitute persons," and invested ~t with authority to makc 
by-laws, ete. Private Laws 1891, ch. 306, sees. 3 and 4. So that the 
officers might, while the building was in the course of erection, have 
enacted a by-Ian providing that only aged and infirm persons who were 
destitute should be admitted. Instead of using their authority to pre- 

. vent the spread of disease, the ordinance lcavcs it in the power of un- 
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principled officers to locatc hospitals entirely ni th  a view to enharlcir~p 
the value of certain property. The ercctiou of the hospital in  a section 
where there were only tenemeirt-houses might enhance values of prop- 
erty in the vicinity, while if located ill a more fashionable quarter it 

might be considered an eycsore. 

(618) I t  seems, however, that the corporation, in the cast: a t  bar, 
have already :r bn i ld i~~g  on the same lot, which had been used as 

a hospital, and had asked a permit to add another and thereby furnish 
additional accommodation for thcl sick, and had passctl a by-law for- 
bidding the reception of patients suffering from contagious or infec- 
tious diseases, except by special :~rrangenicnt with the managers, under 
the advice of the physician. Rut cases of typhoid fever had beer) ad- 
mitted to that hospital. We do not know, judicially, whether that 
disease is infectious or not; but if the city, instead of the Mission Hos- 
pital, will enact just such a prohibitory by-law applicable to all hospi- 
tals within the corporate limits, that question can be determined in the 
appointed way. Arkadelphia TI. Clark, 27 A. & E. Gorp. Cases, 586. Af- 
ter the license to build was refused, the work of bnildirrg was commenced - 
and prosecuted for some t i n ~ e  uuder a contract pre\-iously lnatlc by the 
defendant with the Mission Hospital. Subsequently (28 .\ugust, 1891) 
the ordinance providing that a further prosecution of such work, after 
notice, should subject all nwchanics, contractors, etc2., to a pel~alty, was 
passed, and the warrant, which chargcs specifically a violation of the 
said ordinancc of 28 August, 1891, was issued on 3 October, 1891. I f  
i t  be conceded that the first ordinance was void because i t  prescribed 
no general rule for the exercise of discretion il l  granting permits, the 
ordinance passed after the contractor had expended money in disregard 
of the void by-law, and providing simply that all persons engaged in 
erecting such building should be subject to a penalty for failure of the 
owner of the property to get a permit under the old arbitrary law, would 
be subject to the same objection, if not of others equally as fatal to its 
enforcement against the defendant. 

There was error in the ruling of the court that the defendant was 
guilty. 

Xew trial. 

Cited: Rosenbaurn o. New Eern, 118 N .  C., 97; 8.' v .  Widl~ams, 146 
N. C., 631; 8. v. Eubanks, 154 N.  C., 632; S. v. Lawing, 164 N. C., 
495; S. v. Bass, 171 N. C., 782; Clinaad u. Winsion, 173 N.  C., 359; 
l~ru,nswick-Ballce Co. v. Necldenburg, 181 N.  C., 388. 



APPENDIX A 

PORTRAIT OF m D G E  BATTLE, PRESENTED TO TElE SUPREME 
COURT ON TUESDAY, 15 MARCH, 1892 

\ iWr. J o s i w ~  B. BATCH~LOR said- 
May it please your Honors: 

The pleasant duty has been assigned to me of presenting to your Honors 
this portrait of Hon. WILLIAM H. BATTLE, SO long a member of this Court, 
to be placed among these memorials of the honored dead. I t  was painted 
from life when he was in his fifty-ninth year, and represents him as  he ap- 
peared during his service on the Superior Court bench, and for most of the 
time when he was a member of this Court. I t  will be recognized a t  once a s  
a most accurate likeness by all who knew him. It is said "History is  
philosophy teaching by example"; i t  is, therefore, meet and right that these 
memorials of those who, by their lives, have illustrated history and earned 
the gratitude of their country should be preserved. 

On a n  occasion like this, may we not turn lor a moment from the beaten 
road of prof~ssional and official labor to recall the life which he led, the work 
which he accomplished, and to learn the lessons which they teach? 

WIILTAM HOIINE BATTTL was born in  Edgecombe County on 17 October, 
1SOZ. Elisha Battle, his great-grandfather, removed to this State from Vir- 
ginia and settled on Tar  River. Here he became a leading citizen, and was 
a member of the Convention which met on 12 November, 1776, and adopted 
our first Constitution and Bill of Rights. Joel Battle, the father of Judge 
BAITLE, was also a n  influential and enterprising citizen of the same county, 
and was one of the first to engage in manufacturing, having established the 
Rocky Mount Mills, which were, until very recently, owned by the Battle 
family. His mother was a daughter of Amos Johnson, another large planter 
and leading citizen of Edgerombe County. Descended thus from ancestors 
who had lived in "the times that  tried men's souls," and had taken part 
in its events, he held, by descent, the great principles taught in  that heroic 
period. 

His  father having graduated a t  the University, and knowing and appreciat- 
ing the value of thorough education, gave to his six sons the  same advan- 
tages which he had enjoyed. William, the eldest, after receiving his prepara- 
tory training a t  the schools which were then taught in  his neighborhood, 
entered the University in  January, 1818, and, becoming a member of the 
sopohomore class, graduated a t  the commencement in  June, 1820, in  the 
eighteenth year of his age. 

While a t  college he was distinguished by his cheerful and regular dis- 
charge of every duty, and the singular rectitude of his conduct; and, such 
was his  industry and success in the prosecution of his studies that, although 
graduating a t  so early an age, he was awarded the honor of delivering the 
valedictory oration, which was then conferred on the  second scholar in the  
class. The habits of industrious and patient study and investigation which 
he thus acquired a t  this early period lasted him through life, and contrib- 

greatly to the success which he afterwards achieved. 
Soon after leaving college he entered the law school of Judge Henderson. 

Here he remained until  January, 1824, applying himself with his usual dili- 



APPENDIX. 

gence, and winning the affection and esteem of his great instructor, fre- 
quently accompanying him to Raleigh, and acting a s  his amanuensis during 
the terms of the Supreme Court. In  January, 1824, he applied to the Su- 
preme Court for license to practice law i n  the old Court of Pleas and Quarter 
Sessions. At that  time, this, which was called the Court of the People, and 
was presided over by justices of the peace, was in  existence i n  this State, 
and license was usually granted first for practice in  this court only. After 
twelve months of additional study, the young attorney applied for license 
to  practice i n  the Superior courts. But s d  favorable was the impression 
which Mr. BATTLE made upon the other members of the Court while acting 
as  amanuensis for Judge Henderson, and such was their opinion of his legal 
acquirements a t  that early age, that  they gave him both County and Su- 
perior Court license a t  the same time without the formality of a n  examina- 
tion. I know of no other instance in  which this has been done. 

It  seems that  during this time the young student was not entirely en- 
grossed by Coke and Blackstone and Feame and Chitty and other legal 
lights. The poet had taught him that  "The proper study of mankind is  
man," and this he found was no less true if the technical man happened 
to be a lovely woman. While a t  the law school he formed many friendships 
which lasted through life, and among others he met and wooed, and won the 
heart of Lucy Martin Plummer, the daughter of Kemp Plummer, of War- 
renton, who was a gentleman of the old school, and who, in  addition to  his 
ability a s  a lawyer and his unrivaled personal popularity, was called "the 
honest lawyer," by which title he is  still remembered. North Carolina had 
no daughter who combined i n  a higher degree than did Miss Plummer all 
the characteristics which adorn and ennoble her sex. She embodied the ideal 
of the poet: 

"A perfect woman, nobly planned, 
To counsel, comfort, and command, 
And yet a spirit too, and bright 
With something of an angel's light." 

They were married in January, 1825, and for nearly half a century they 
lived together in  the enjoyment of a domestic happiness rarely vouchsafed 
to mortals. This I regard, in the influence that  it exerted on his subsequent 
career, as  the most fortunate event of his life. How many lives have failed 
and gone to ruin for the want of a happy home and a good wife! How many 
of us  can truly say that here we have found the rock of our temporal sal- 
vation! 

In  January, 1827, he settled in  Louisburg, in  Franklin County, for the 
practice of his profession. Here the real struggle of life began. The Rubicon 
had been Dassed, and Rome was now to be conquered. Too many of us can, 
irom our great experience, appreciate the struggle that  followed, for of very 
few can i t  be said, as  is so frequently uttered i n  post obit eulogy, that 
"He stepped a t  once into a large and lucrative practice." On the contrary, 
his practice was not large, and the forty shilling fee, that  prize for which 
the young attorneys of that day so earnestly contended, was an infrequent 
visitor to  his coffers. He was not a brilliant speaker, and his gifts were 
more of the solid than of the showy order. H e  was never of a sanguine tem- 
perament, and, pressed by the "augzcstae rcs doma," he  may sometimes have 
apprehended failure, and have even doubted whether he had the qualities 
which would bring success in his chosen profession. With him this success 
could only be attained by untiring labor and the moral qualities which noth- 
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ing could tempt to swerve from the right. But returning from his office day 
after day, fatigued and discouraged by labors that seemed to bring no re- 
ward, he found new strength and encouragement in  that  home, only the 
brighter by contrast with the outside gloom. In  that  happy circle, lighted 
by a faith that  never faltered, a hope that  never grew dim, and a cheerful- 
ness that  nothing could cloud, like Saint Paul, when he saw the brethren 
who had come out to meet him "as far as  Appii Forum and the Three 
Taverns," "he thanked God and took courage." The history of our profes- 
sion affords other striking instances of those whose early career gave little 
promise of the brilliant future awaiting them. I have heard Mr. Moore, 
who, to  use the hunter's phrase, "taken from find to finish," was, in the trial 
of a difficult and complicated case, the strongest lawyer I ever met, say that 
he was a t  the Bar. seven years before-he made seven hundred dollars. Judge 
Daniel, than whom a greater judge never sat on our Supreme Court bench, 
was. I think, never a successful practitioner; and tradition informs us that  
so slow was Chief Justice Ruffin in  obtaining a practice, he was advised by 
friends to quit the profession and turn to other pursuits. What a loss would 
have been sustained if such advice had been followed! 

Judge BNITLE did not waste this time of enforced leisure in vam regret 
and idIeness, but realizing, more and more as  he advanced, the necessity for 
constant and systematic application if he aspired to the high places in the 
profession, in  which there is always room, he continued the diligent student 
he had ever been. 

Among the great lawyers and judges whom North Carolina has produced 
was JOHN HAYWOOD, who had published two volumes of Reports, the first 
being of cases decided from the year 1789 to 1798. This book, which had a 
high reputation with the  profession, was now out of print, and a new edition 
was i n  demand. This Judge BATTLE undertook to supply, and, in  1832, he 
published a second edition of this valuable work, rendered more valuable 
by the well considered notes i n  which are "references, in  each case, t o  such, 
legislative enactments or judicial decisions as  have been subsequently made 
upon the points adjudged or the doctrines embraced in the Reports." This 
work, manifesting a s  it did the learning, ability, and patient and laborious 
investigation of the editor, was received with great favor by the profession 
and gave him a t  once a place among the foremost young men of the  State. 
I t  was followed by several other volumes of the earlier Reports-all executed 
with the same care, industry, and exhaustive learning which characterized 
the first. 

Judge BATTLE was little fitted by nature for the character of a demagogue, 
or even of a popular leader, and therefore could have but little hope of suc- 
cess in  politics. Besides, he belonged to the opposition party in  the days 
when the influence and popularity of General Jackson were a t  their zenith, 
and the voters of the county of Franklin, in which he resided, were almost 
unanimous in supporting the Administration. Yet he was induced t o  become 
a candidate for the Legislature from that  county, and, though twice de- 
feated, a third effort was more successful, and he was, i n  1833, elected to  the 
House of Commons by a large majority. So faithfully did he serve his con- 
stituents that  a t  the next election he was again chosen by a n  increased ma- 
jority. The significance of these two elections is emphasized by t h e  fact 
that a t  least three-fourths of the voters of the county belonged to the politi- 
cal party to  which he was opposed, and by the further fact that, after he was 
elected, a majority of these voters signed a petition requesting him to cast 
his vote in  the Legislature for Hon. Bedford Brown for United States Sena- 
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tor, a man to whom they knew Judge BATTLE was opposed in politics. Their 
confidence was not misplaced. Recognizing the right of the people to  con- 
trol the  action of their representatives, he complied with their request, while, 
a t  the same time, he opposed the claim of a right on the part of the Legisla- 
ture to control the action of Senators in  Congress. I t  is difficult t o  realize 
the position which Judge BATTLF held in  the esteem and confidence of the 
good people of Franklin, which could thus overcome the violence of party and 
twice honor him with a seat in the Legislature. He was not misled by these 
successes into the opinion that he was fitted for the life of a politician; on 
the contrary, being satisfied that  this was not his t rue  sphere of labor, he 
was never again a candidate for political office, but turned, with increased 
devotion, to the profession which he had made the work of his life and in 
which success was now certain. 

In 1833 Governor Swain earnestly impressed on the Legislature the 
necessity for a revisal of the statute law of the State, and urged the pas- 
sage of a n  act authorizing the appointment of a commission for that pur- 
pose. This recommendation met the approval of the Legislature, and a bill 
was passed by that body authorizing the appointment of such commission 
So well qualified had Judge BATTLE shown himself for this position by the 
manner in  which he had edited the first volume of Haywood (2  N. C.), and 
by his conduct in the General Assembly, that h e  was appointed on this com- 
mission, with Gavin Hogg, Esq., and ex-Governor Iredell. Mr. Hogg, owing 
to his failing health, attended but one meeting, and having resigned, Mr 
Nash, of Hillsboro, afterwards judge, and later Chief Justice, was appointed 
in his place. 

The extent of the labor required for the  performance of this work will be 
shown by a short extract from the act under which the commission was 
appointed. That enacted that  "three commissioners be appointed by the 
Governor of the State to collate, digest, and revise all  the public stqtute laws 
of this State, commencing with the earliest English statutes now in force, 
and includnig those which may be enacted during the present session of this 
General Assembly; that  in  the performance of this duty they shall carefully 
collect and reduce into one act the different acts and parts of acts which, from 
similarity of subject, ought, in their judgment, to be so arranged and con- 
solidated, distributing the same under such titles, divisions, and sections a s  
they shall think proper, omitting all such acts and parts of acts before 
passed as  shall either have expired by their own limitation, become obsolete, 
or been repealed." 

The colonies had brought with them from the mother country much of the 
common law of England, which, as  a security for liberty and property, was 
justly regarded a s  a priceless inheritance. Many English statutes, changing 
or modifying the common law, introducing new principles, and aiding i n  
that  growth which has been compared to the growth of the bark around the 
tree, fitting and adapting itself to  every new development, were in  force here. 
Our statutes commenced in 1715, when a n  act was passed, among other 
things, "for repealing a11 former laws not herein particularly expressed." 
From that  time there was constant legislation modifying, changing, and 
repealing former laws, and declaring, in  terms so general that legal meaning 
could with difficulty be given to them, what English statutes were still in 
force and what were repealed. There was a long period of colonial govern- 
ment i n  which the people were restive, sometimes rebellious, under the rule 
of the mother country. This was followed by the Revolution, in  which the 
whole theory and foundation of the Government was changed, and a new 

4 4 0  



APPENDIX. 

government, under a written Constitution, with limited powers, was estab- 
lished, followed by the immense changes necessary to  inaugurate the new 
system. After this  was effected, there were sixty years i n  which the General 
Assembly met annually, and, though not so prolific in statutes as  some of 
our more recent legislatures have been, they were sufficiently so to add to the 
confusion and uncertainty which perplexed and harassed our wisest and most 
learned lawyers and judges. The lawyers found the utmost difficulty in  ad- 
vising their clients, and t h e  labor required, both of bench and bar, was 
immense, and frequently very unsatisfactory. The people knew not where 
to look for the laws under which they were living, and were in danger of 
violating them through sheer ignorance. 

To evoke order out of this chaos of matter, the accumulation of over a 
century, was the labor imposed upon this commission. They completed the 
task in  three years, making reports of their progress a t  intervals during that  
period. They made their final report to the Legislature of 1836-'37, which, 
after a careful examination, was adopted by that  body with but few altera- 
tions and "The Revised Statutes of North Carolina" was given to the State, 
than which no greater boon of like kind, produced under circumstances of 
such difficulty, was ever conferred on any people. We of the present day, ac- 
customed to frequent revisals, can but imperfectly estimate the difficulties 
under which our ancestors labored, the immense relief afforded people of 
every class and pursuit when the statutory law of the State, instead of 
being spread through innumerable volumes of badly conceived and fre- 
quently contradictory and uncertain legislation, hard to find and harder 
still to construe, was reduced to one volume of convenient size, well printed, 
accurate and perspicuous in language, and much less in  bulk than the acts 
of one session of the Legislature have since frequently been. It may be said 
that  it was not perfect, and it might suffer by comparison with the "Re- 
vised Code," whch followed it  a score of years later. The wonder is that 
this stupendous work was not more imperfect than i t  was, and it  should 
lose none of its glory because i t  may have been, i n  some respects, excelled 
by i t s  successor, the Revised Code, which it made not only possible, but 
comparatively easy. If Judge BATTLE and his colleagues had done nothing 
else t o  merit the gratitude of the State, this work alone would entitle them 
to it. 

While engaged in this great work he was, in  1834, associated with the late 
Thomas P. Devereux a s  Reporter of the decisions of the  Supreme Court, 
which had been in existence only sixteen years, and had already achieved 
a reputation which grows brighter with time. 

Here let us  pause for a moment, and ask a rehearing and reversal of the 
opinion which has been somewhat frequently expressed, that,  as  a lawyer, his 
early life was unsuccessful. If by this is  meant that he did not accumulate 
money, then he did not succeed either in  his  earlier or later life. But we 
t rust  that  this will constitute but a small part of the success which the 
great and the good most value. Before he was thirty, he  published the 
second edition of 2 N. C. Reports, before referred to as  showing extensive 
reading and research, and astonishing familiarity with the Reports and 
statutes of the State. Before he was thirty-one, he had achieved such a 
position with the people of his county that, in  a time of great partisan ex- 
citement and bitterness, his political opponents, whose chief was that  great 
popular leader, General Jackson, elected him to the Legislature for two 
successive terms by large majorities, and, while never deserting his  prin- 
ciples, he retained the esteem, confidence, and warm personal regard of a 
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constituency which has thus honored him. When just past thirty-one he 
was appointed one of the commissioners to  revise the statute law of the 
State, which work was accomplished i n  three years, and was reported to and 
adopted by the Legislature when he was just past thirty-four. At the clbse 
of this period he became associated with that  excellent gentleman and able 
lawyer, Thomas P. Devereux, who stood in the front rank of the profession, 
as  Reporter of the Supreme Court. Looking back a t  this period, when he 
was not yet thirty-five years of age, a t  the life khich he had led, the magni- 
tude and importance of the works which he had accomplished, who can say 
that  if his life had terminated here it  would not have been full of that  suc- 
cess which entitles him to a place among the great men who had preceded 
him? 

To resume Mr. B A ~ ~ P L E ,  as  before stated, became, in 1834, associated with 
Mr. Devereux a s  Reporter of the Supreme Court decisions. This continued 
until 1839. During this period there were published three volumes of law 
and two of equity decisions, 18 to 22 N. C., delivered by RUFBIN, Chief Jus- 
tice, and DJNIFI, and GASTON, Judges of the Supreme Court. I doubt if there 
ever was, in  any country, a t  any time, a Court composed of three judges 
which was superior to this. These five volumes of their opinions, to  which 
many more were added, will stand a n  imperishable monument to their 
glory, a s  long a s  right shall find a n  advocate and law a champion. In  1839 
Mr. Devereux, finding that  a large private fortune demanded all his time 
and attention, gave up his profession, and the position of Reporter which 
he then held with Mr. BATH.E, and the  latter became sole Reporter. In  order 
that  he might more easily and efficiently discharge the duties of his office, 
he removed from Louisburg to Raleigh in the same year. His work in this 
position was of short duration. Judge Toomer resigned the office of Judge 
of Superior Courts in  August, 1840, and Mr. BATTLE was appointed by Gover- 
nor Dudley'to fill the vacancy. At the session of the Legislature, which met 
in  November of that year he was elected one of the judges of the Superior 
Courts. The salary attached to his office a t  that  time was $1,950. How this 
curious sum was arrived a t  I do not recollect; perhaps some arch~ologist ,  
filled with forgotten lore, will tell us. However, such was the fact, and 
Judge BATTLE soon discovered, as  I have heard him say, that, as  a money- 
making transaction, the acceptance of this office was a mistake, and that it 
was impossible for him to live on this sum and give six sons and two 
daughters the advantages of the thorough education which he intended for 
them. This, and the greater opportunities for such education afforded a t  
Chapel Hill, the seat of our University, to which he was much attached, a s  
all her children are, and of which he had been a trustee for many years, 
determined him to remove to that place, which he did in  1843. In  1845 
he was elected by the trustees Law Professor-but without salary-and 
opened a law school, which lasted until 1866. Many of the leading men of the 
State received their professional education a t  this school, and, among others, 
three who are now judges of this Court. 

As-a judge of the Superior Courts, he manifested the peculiar fitness which 
was derived from his early training and study. Able, learned, firm, dignified, 
courteous and patient, of incorruptible integrity and absolutely impartial, 
no judge ever held the scales of justice more evenly balanced, whether the 
case was civil or criminal. To him, while the trial lasted, the opposing liti- 
gants were mere men of straw-the John Doe and Richard Roe of the law- 
impersonal objects through which and to which the law was to be applied. 
If to  this  is  added natural quickness, a n  excellent memory, and thorough 
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knowledge of our statutes and decisions, little seemed to be lacking to make 
him a model nisi p?%us judge. I believe it was the general opinion that,  
taken all  in  all, he was never surpassed on our Superior Court bench. In  
criminal matters, though firm in inflicting punishment, when the offense de- 
served it, yet he could feel the tenderest sympathy with the distressed, and 
weigh, a t  i t s  true value, every circumstance of mitigation or of extenuation, 
always remembereing that- 

"Earthly power 130th then show likest God's 
When mercy sexsons justice." 

Elected to the Superior Court bench in 1840, he continued in the discharge 
of the duties of that  office until May, 1848, when, a vacancy having occurred 
i n  the  Supreme Court, by the death of Hon. Joseph J. Daniel, he was ap- 
pointed by Governor Graham to fill this position until the meeting of the 
ensuing Legislature. That body failed to confirm this appointment. Dur- 
ing the  same session, however, the Hon. Augustus Moore having resigned the 
oflice of Superior Court judge, which he had held for a short time. Judge 
BATTTLE was immediately elected without opposition, being the choice of 
both the Whig and Democratic parties. Members of the  Legislature, without 
distinction of party, united in  a letter requesting him to accept this office, 
tendered him without his knowledge or solicitation. This letter, which is  
dated 9 January, 1849, is  so creditable to  the writers, and so honorable to 
Judge BATTLE, that  it  degerves more than a passing notice. At the risk of 
being tedious, I copy i t  in full, that  i t  may speak for itself as  a part of the 
history of the times: 

HOUSE ow COMMONS, 9 January, 1849. 

DI.,AH Slit:-We have today by a vote highly honorable to  the General 
Assembly, determined, by electing you to the office of judge of the Superior 
Court, to do justice to the wishes of a large majority of the good people of the 
State  of North Carolina without distinction of party. 

The preference of another to you for a still higher judicial station was 
owing principally to  your residing in a county where there are  already three 
judges, a Governor, and a Senator in  Congress. 

In  the name of our constituents, and your friends, we most respectfully 
ask that  you will accept the honor now tendered you by a vote of so large a 
portion of both parties of the General Assembly. 

We ask leave to offer our congratulations to you, that,  i n  the midst of great 
excitement, no man has attributed to you the slightest impropriety, either 
in  your personal or official conduct, and that you have not sought office, but 
office has sought you. 

With high respect, your obedient servants, 
EDWARD STANLY, NEWTON COLEMAN, 
WILLIAM L. LONG, W. B. WAI)SWOKTII, 
RICIIAKI) H. SMITH, J. S. Exn-IN, 
F. B. S A T T ~ T ~ ~ ' H T ~ ~ . ~ ~ T ~ .  A. G. LOGAN, 
W. d. BLOW, T~ros .  J. P E ~ I ~ O N ,  
R. G. A. LOVE, Romerr GII,I.IAM. 

1'0 HON. WILLIAM H. BATTLE, Chapel Hill. 

What cause other than the one assigned may have operated to defeat his 
election to the higher office we may never know, but men were human then, 
as  they a r e  now. I t  is  remarkable that the same Legislature which de- 
feated him for Supreme Court judge because of the honors heaped upon the 
county i n  which he resided should so soon forget or ignore this fact, and urge 
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his acceptance of another office nearly or quite as  important, and but very 
little lower i n  honor. The fact of his election, under such circumstances, 
to  the second office is  the strongest evidence of the high opinion entertained 
by both political parties a s  to  his eminent qualifications for either place, 
and i t  is most creditable t o  him that  during the pendency of this election, 
which continued for several weeks, he refused to visit Raleigh, though fre- - 
quently urged to do so, or to  attempt to exercise any personal influence or 
solicitation with any member. 

Thus urged by members of the Legislature, and many friends outside that 
body, he accepted the office tendered him, and entered again upon the dis- 
charge of its duties. He continued to ride the circuits a s  Superior Court 
judge until 1852, when he was elected judge of the Supreme Court t o  fill the 
vacancy causdd by the resignation of Chief Justice RUFFIN. H e  continued to . 
fill this office until the year 1865, when all the offices in  the State were 
declared vacant. He was, however, immediately reelected and continued in 
office until 1868, when the State Constitution of that year was adopted, and 
the judges of the new Court, which w8s created by it, were elected by the 
people. He then returned to the practic of law in connction with his two 
sons, Kemp and Richard. This continued until 1876, when he was elected 
President of the Raleigh National Bank. In  1877, his son Kemp having been 
elected President of the University, and having removed to Chapel Hill, 
Judge BATTLE returned with him to his old home; was again elected Law 
Professor of the University, and there spent the remainder of h i s  days. 

In  1866 Judge BATTLE published a digest of the decisions of t h e  Supreme 
Court in  three volumes, i n  the preface to the third volume of which he says 
that  he "has read over every case ever reported in  North Carolina, from 
the beginning to the end." To these he afterwards added a fourth volume 

In  1872 he was appointed by the Legislature to revise our statutes. Only 
one year was allowed for this work, and he was not given even the aid of 
a clerk. I t  is  not surprising, therefore, that  this revisal did not equal its 
preaecessors, but considering the short time i n  which i t  was done, i t  must be 
regarded as  a highly creditable work, and by many is considered as  fully 
equal to The Code which we now have. 

Judge BATTLE was for forty years a communicant of the Protestant Epis- 
copal Church, to which he was devotedly attached. For twenty-five years 
he was a member of her diocesan and general conventions, in  which his 
influence was great. In  the first general convention that was held after the , 
war, a measure was introduced which created strong feeling, and seemed 
likely to be adopted. To the astonishment of his Northern brethren he op- 
posed i t  in a n  argument of such ability that  it  did what speeches rarely 
do-produced a change i n  the minds of those who had supported the meas- 
ure. I t  was dropped, and never afterwards revived. 

I t  is  frequently the case that  the most brilliant advocate does not make 
the best judge, and very dilferent qualities are required in  judges of the 
Superior and Supreme Courts. While in  the one is required administrative 
talent, quickness of perception, readiness of application, and a capacity to 
express conclusions arrived a t  almost intuitively with accuracy, clearness, 
and force, in  the other we expect the patient and laborious student who knows 
how to think, investigate, and reason, and most powerful i s  he  who can 
utilize the rich treasures of learning which ages have accumulated and make 
them his own. Judge BATTLE was eminently fitted for both positions. To 
the qualities of which we have spoken that made him so excellent a s  a Su- 
perior Court judge, he added a most extensive and accurate knowledge of 



APPENDIX. 

the statutes and decisions of our own State, and a capacity for patient study 
and investigation rarely equaled. H e  was courteous, attentive to  the argu- 
ments of counsel, and always gave them due consideration. He had an ap- 
preciation and love of t ruth and right, and a well-balanced judgment, never 
affected by outside influence. He was devoted to the law as  a science, and 
loyal to its every teaching. He indulged in no dicta, but strove to decide 
correctly the point a t  issue. He eschewed judicial legislation, and had no 
systems of his own which he endeavored to promote. He knew no standard 
of right and wrong save that which the law afforded, and where that  logi- 
cally and truly led he unhesitatingly followed. He was not led astray by any 
zgnus fatuus of a n  abstract justice which had i ts  origin only in  his own 
conceptions. His opinions were strong and logical, expressed in simple 
and perspicuous language, with no effort a t  show or effect. He stated his 
propositions with clearness and force, and supported them with reason and 
the authorities which his well stored mind always furnished in abundance 
It was in  the consultation room, in  which the best labor of the Supreme 
Court judge is  done, that Judge BA'P~LP was invaluable. I t  is said that when 
a question pertaining to North Carolina statutes and decisions was raised, 
Chief Justice PEARSON often said: "Ask brother R A T ~ L E  about that ;  he 
knows more of North Carolina law than any man in the State." And I have 
recently heard the present Chief Justice remark that there was no lawyer 
more learned in the law of this State than was Judge RATTLE. But a few 
days since I heard an able lawyer, in  whose opinion I have great confidence, 
say that  the opinions of none of our judges were better sustained by au- 
thority, and that  no judge had written more opinions that  have been ap- 
proved by subsequent decisions, and fewer that  have been overruled or de- 
parted from. While i n  some qualities he had superiors, yet in  the roundness 
and fullness of his life and character, and the combination of the elements 
which make a good, a useful, a safe and a great judge, he must stand in the 
front rank of those whom the State has delighted to  honor. 

I n  stature, Judge BATTLE was below the middle size, but of a graceful and 
symmetrical figure, and moved with a quick and nervous step. In  manner, he 
was simple, natural, and unostentatious; cordial and free from every affecta- 
tion. In conversation he was pleasing, agreeable, and instructive; always 
refined, never attempting to shine, and quite a s  ready to listen to others as  
to talk himself. He was but little gifted with humor, and the anecdotes which 
he told were intended more to  illustrate pe,rsonal characteristics and real 
events than to excite the mirth of his hearers, and were always free from 
the objectionable features so common with the professed humorists. Though 
in manner extremely gentle and quiet, yet he was firm and fearless. He had 
the courage of conviction; never hesitated to'express a n  opinion which he 
had deliberately formed. 

I t  is said one of the precepts impressed by Judge HENDERSON on his stu- 
dents was this: "Never do anything that  requires explanation; let your 
conduct explain itself." This lesson Judge BATTLE never forgot, and in his 
long life, full of public and private duties, he was never called on to explain 
his conduct. To think right, to be right, and to do right, was his purpose; 
and this  done, he feared no consequences. 

Judge and Mrs. BATTLE lived to educate eight children and to see them 
reach years of maturity. Two fell wearing the  gray. Three still survive, ' one of whom spent fifteen of the best years of his life in efforts to revive our 
State University, in  which he probably accomplished more than could have 
been done by any other man under like circumstances. Another is  bound 



to us by ties too close to  admit of the words of praise which he so well de 
serves and which it  would give us  such pleasure to utter. The third, Dr. 
William H. Battle, is a most skillful and popular physician in the county of 
Anson. 

In conclusion, as the key-stone is  the beauty and strength of the arch, let 
us  add that  which was the crowning glory of Judge BATTLE'S life, and with- 
out which all else would have been of little worth. He was a Christian 
gentleman-a faithful follower of the meek and lowly Jesus. This gave 
to his life i ts  beauty and its strength, and this it  was that made that life so 
blameless and so pure. 

And when, on 1 4  March, 1879, the final summons came, he fell asleep a s  
quietly a s  a babe in its mother's arms, "in the communion of the Catholic 
Church, in  the confidence of a certain faith, in the comfort of a reasonable, 
religious and holy hope, in favor with Thee, our God, and in perfect charity 
with the world." 

As the representative of his children, I present this portrait to your 
Honors, and through you to the people of North Carolina, who honored him 
so greatly, and whom he so faithfully served. Here let i t  rest, among "the 
immortal names that were not born to  die." 

In  the course of his life, the late Judge B A T T L ~  was for a long period a 
learned, eminently useful and distinguished member of this Court. He was 
surpassingly familiar with the Reports of its decisions and the statute law of 
the State. He left a wholesome impress upon the administration of the law, 
that will last through all the future. His  whole life was praiseworthy and 
noble; he  set a high example of excellence, usefulness, and honor, that  won 
for him the profound respect and affection of all who knew him for many 
years before his death, and his memory will long continue fresh in the 
minds of his grateful countrymen. 

His dutiful and very worthy sons have done well and most appropriately 
in  presenting to the Court so good a portrait of their late father. The Court 
accepts i t  with much satisfaction. I t  will be set in  its place on the walls 
of this  chamber, where it  will ever remain in  company with other portraits 
of judges of the Court, and serve to  remind all who shall come here in  the 
future of a good man and a n  able judge, who was deservedly respected and 
honored in his day and generation. 

The Clerk will note upon the records the presentation and acceptance of 
this portrait. 



. I'ORTRAIT O F  ZUDGE DANIEL, PRKSER'TED TO THE Sr'PRNMC: 
COURT ON WEDNESDL4Y, 27 APGTL, 1892 

Mr. WILL~AM H. DAY said- 

;Mr. Chief Justice: 
1 am directed hy the children of Judge JOSEPH J. D ~ N I E L  to present to this 

Court the portrait of their illustrious father. In  doing this, i t  is proper I 
should speak somewhat of him as  a man, and also as  a judge. He was born 
on 13 November, 1784; entered the University in  1804; read law under Gen. 
William R. Davie in  the county of Halifax; was a member of the Legislature 
from 1807 to 1811; was elected a judge of the Superior Court by the Legisla- 
ture  a t  i ts  session of 1816; was a member of the Convention of 1835; was 
elected Associate Justice of the Supreme Court by the Legislature a t  i ts 
session of 1832. 

On 1 January, 1822, he was married to Maria B. Stith, who was a daughter 
of Bassett Stith and Polly Long, whose beauty and virtues were such that  
her neighbors named her "the divine Polly Long." He died in  Raleigh on 10 
February, 1848, and left surviving him three children-William A. Daniel 
of Weldon, whose only child bears the name of his grandfather, Joseph J .  
Daniel, and resides in  the county of Halifax; Mary Long Daniel, who mar- 
ried George L. Gordon of Albemarle, Virginia, and from which marriage 
were born James L. Gordon, of Charlottesville, Va., Mary Long Gordon, now 
the wife of Dr. R. H. Lewis, of this city, and Armistead C. Gordon, of 
Staunton, Va., who has enriched our literature with the beautiful idyl of 
"My Boy Kree"; Lavina Bassett Daniel, who married Turner W. Battle, of 
the county of Edgecombe, and from which marriage were born Jacob Battle, 
of Rock Mount; Joseph Daniel Battle, of Alven Texas; Turner W. Battle, Jr., 
of Norfolk, Va.; Gordon Battle, of New York, and Gaston Battle, of the county 
of Edgecombe. These, by the gentle qualities of a true manhood and t rue 
womanhood, have illustrated the virtues of their noble ancestor. 

As a man, his marked characteristic was- his gentle, genuine kindness to 
all. I n  the county in  which I live, and where he was born and had his home, 
the traditions of his life, a t  this distant day into legends grown, follow 
after him, and are yet instinct with the life of what is good. His person- 
ality was antique in  its simple grandeur. The first Alexander of Russia, 
after June, 1815, disrussing the settlement of Europe with the French en- 
voy, who was importunate for a written charter, said: "My people have no 
charter." Talleyrand replied: "Yes, sire, they have your personal charac- 
ter; that, is their charter." So Judge DANIEL'S personal character was the 
patent which stamped him nature's nobleman. In his sympathies he was as  
broad a s  humanity itself. In his life's creeds he was more catholic than the 
Roman Catholic who benched by his side. The poor-his poor-looked for 
his coming from his duties a t  court a s  the return of a good angel. To him 
they came for material aid and for counsel. His  purse opened to their de- 
mands; his supreme knowledge, almost universal i n  its scope, he gave for 
their guidance. 

The poverty of our State's history comes from our ignorance of the lives 
of our dead men With curious neglect we are willing such priceless ex- 



amples should be forgotten. Give to us man whose life is a mission of 
misery, whose days are spent in  the desolation of homes by the red hand of 
war, we hail him conquerer and we immortalize his infamy in story and i n  
song. We never salute the thoughtful man who kneels. These we forget, 
and yet their life's story would make for us rich history. Outside of out 
profession, and the traditions of a locality, how few are the North Caroli- 
nians who know that this great man has lived and passed from among us. I t  
is  woe t o  that  people who consent that their dead men shall die. The 
Hebrew prophet cries, "Thy dead men shall live!" 

Judge DANJEL was a brave man mentally, morally, physically. In him was 
nothing of the tyrant. . In  his family, on his farm, on the Bench, he  was the 
affectionate father, the kindly master, the merciful judge. These charac- 
teristics gave to his younger years associations that  grew stronger with 
the flight of his  days. To his old age they gave "honors, love, affection, 
troops of friends," and the blessings of his neighbors. No heart ached for 
any spoken word of his; in  no bosom rankled the stings of remembered 
wrongs. Children loved him. This to his gray hairs was a crown, nobler 
than those opinions that have changed the judicial currents of his native 
State. 

In my section of the State many anecdotes of him, illustrative of his 
character and charity, still live. They are all commemorative of kindness 
said or done to neighbors or friends. He was one of the "simple great ones 
gone forever and forever by," but the good that he did lives after him. This 
man was also a philosopher. Wisdom broadened him into loving. He 
studied flowers, not that  he loved botany, but because the beautiful in  nature 
added to his happiness. He loved his fellowman, because he recognized the 
broad brotherhood of humanity. This man contemplated. H e  is worthy of 
our contemplation. He was a n  o~nnivoruus reader. He absorbed knowledge. 
As a lawyer, he was accurate. Greatness followed. His opinions a re  clear, 
direct, a t  times limpid. In  this judge is nothing of obscurity, because in  the 
truthtulness of him he had convictions. 

His was the first voice in  this Statc to denounce the brutal barbarism of 
the common law. His dissenting opinion i n  Madison Johnson's case was a 
protest against a past without pity. From Draco and Moses he recoiled. 
From the Sermon on the Mounb he drew his inspiration. No matter with 
what crime the criminal was charged, when the law spake through the judge 
we recognize this beautiful fact, that  the man was dealing with his Brother. 
He could say a thing, and be done speaking. Instance h i s  opinions. His 
will covered eight lines of the old foolscap paper. In  i t  .he disposed of a 
large estate, gave his blessing to his children and his soul to his  God in 
whose ordinances he walked. His  wisdom was not greater than the wisdom 
of the law; this fact he never forgot. The judge never lessened into a n  arbi- 
trator. His eye was single, his vision was undimmed by error, and in the 
light of his reason we felt the presence of truth. When he stood up to de- 
clare the law, sometimes dissenting from those who, like himself, were its 
chosen interpreters, his pure accents drew us to his side, and ere  long they 
and we alike heard him gladly and followed. 

He loved the voice of the people, and yet, so true was he i n  his great office, 
their changeful passions disturbed no tone of his clear utterances. His 
sympathies flowed full and strong. His opinions, based upon the unfailing 
principles of truth, find no colorings from the passing fashions of the hour. 
Among the judges past of this Court, to my mind, Mr. Ashe nearest measured 
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to his high standard. Both came from the same kindred stock. Both had in 
common the highest attributes of noble manhood. Both were our grandest 
North Carolinians. 

In  receiving the portrait 
CEIEF JUSTICE MERBIAION said : 
The late Judge DANIEL was of a former generation, but we know from 

tradition, history, and the reports of the decisions of this Court that  he was 
a man of surpassing ability and excellence, possessed of extensive general in- 
formation, a learned lawyer and a very able and upright judge. He was 
continuously a judge for about thirty-two years, and half that time was a n  
influential and distinguished member of this Court. By his talents, his 
great learning, his industry, his high integrity and dignity of character, he 
contributed largely to i ts  great usefulness, influence, and fame. 

His  judicial opinions are singularly strong, clear, logical, and practical. 
While they afford evidence of the learning of their author, they are re- 
markable for their intelligence and brevity. They briefly and yet fully 
embody the law applicable to  the cases to which they belong. They are 
models of point, strength, and conclusiveness. They a re  entirely free from 
ostentations display. They are  not encumbered and confused by multiplied 
citations of authorities, and yet they cite with sufficient fullness such cases as  
add to their strength. Many of his opinions, by redson of their qualities of 
strength and justice, are of themselves authority. 

I t  must be readily allowed that  he ranks among the ablest of the judges 
who have been members of this Court.' One of his great associates said of 
him tha t  "He had a love of learning, a n  inquiring mind and a memory 
uncommonly tenacious, and he acquired and retained a stock of varied and 
extensive knowledge, and especially became well versed in the history and 
principles of the law. He was without arrogance or ostentation, even of his 
learning; had the most unaffected and charming simplicity and mildness of 
manners, and no other purpose i n  office than to execute justice and maintain 
truth, and, therefore, he was patient in  hearing argument, laborious and 
calm i n  investigation, candid and instructive in consultation, and impartial 
and firm i n  decision." 

We accept, and have much satisfaction i n  accepting, the portrait of him 
just now tendered to the Court by his descendants. They have thus done 
a dutiful and good service. I t  will be fixed a t  a n  appropriate place on the 
walls of this chamber, where it will ever remain t o  remind us and those 
who shall come after us, and all who shall come here, of one who was 
eminently fit and worthy to be' remembered for the unsullied purity of his 
personal character, his learning, and long and useful official labors. 

The Clerk will note on the record the presentation and acceptance of this  
portrait, and the Marshal will see that i t  is set in  a proper place on the walls 
of this chamber. 





ABANDONMENT : 
The failure by the father to provide for the support of his children is 

a s  much a violation of the statute (The Code, sec. 972) as  the fail- 
ure to provide support for the wife, and a n  indictment charging 
such violation, following the words of the statute, is sufficient. 
S. v. Kerhy.  558. 

ABATEMENT: 
Plea in, 604. 

ACQUITTAL, FORMER : 
1. Former acquittal or conviction, to be available as a defense, must be 

specially pleaded. S. v. Chancy,  507. 

2. Upon a n  issue of former acquittal or 'conviction, the record thereof 
is  the best evidence, and must be produced, or i ts  loss shown. Ibid. 

ACTION, FORM OF: 
Plaintiff contracted with defendant to  serve him a s  clerk from 1 Janu- 

ary, 1891, to 1 January, 1892, a t  the rate of $45 per month, payable 
I monthly; plaintiff was paid up to 1 June, but on the following day 

defendant asked him to surrender the keys of the store, which was 
done, and plaintiff left; on 6 July following, he brought suit before 
a magistrate for the amount of the stipulated wages for the month 
of June: Aeld .  (1) that the plaintiff was entitled to  recover irre- 
spective or whether the form of action was upon contract or for 
damages for wrongful dismissal: ( 2 )  that plaintiff might have 
postponed his action till the end of the year and recovered the 
aggregate sum of annual wages, to  be lessened by any amounts paid 
thereon, and all amounts he might have received from other em- 
ployment he should have obtained in the meantime; ( 3 )  that  it was 
not error to submit to the jury the question whether the conduct of 
defendant in demanding the surrender of the keys was a dismissal. 
Markhnm u. Markham,  356. 

I ACTION TO RECOVER LAND: 
1. When, in a n  action to recover land, the defendant sets up title under 

an exception in the deed under which plaintiff claims, the burden 
is upon him to bring himself within the exception by proper proofs. 
Steel  Go. 71. Edwurds,  353. 

2. Plaintiff, having shown title to the land in controversy out of the 
State, and color of title to himself, under which he had been in 
actual possession for more than seven years, when the defendants- 
husband and wife-entered under a claim of the wife, established 
a right to recover, notwithstanding the f eme  defendant was under 
coverture during the time of plaintiff's possession. Vickers  v. Henr?/, 
371. 

ADMINISTRATION : 
1. An administrator in  1860 filed a petition to sell lands for assets; the 

heirs of the intestate were made parties, the  infants being repre- 
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sented by guardian ad l i t em;  license was granted t o  sell subject to 
widow's dower, and the land not covered by dower was sold, report 
made and sale confirmed. I n  1866, without further orders o r  notice 
-the guardian ad l i tem having died-the administrator sold the 
reversion in the land covered by the dower, the heirs a t  law being 
present, but the record did not show any report of confirmation. 
The proceeding had never been transferred to  the Superior Court; 
but in  1882 the purchaser filed a petition stating the facts and ask- 
ing a n  order amending the record nzmc pro tune, and for confirma- 
tion, which was granted. The heirs were not parties to this pe- 
tition. It  appeared that the sale and purchase were in  good faith, 
and the proceeds properly applied in  the administration. In 1891 
the heirs made a motion to set aside the sale. Held ,  ( 1 )  that the 
sale i n  1866 was authorized by the license of 1860; ( 2 )  that  while 
there was irregularity in  the failure to  report and confirm the sale 
of the reversion, and the  heirs a t  law should have been made par- 
ties to  the proceeding to amend and confirm in 1882, yet the  court, 
under the circumstances, did not commit error i n  refusing to set 
aside the sale. Adams  v. Howard, 15. 

2. The statute (The Code, see. 1489) authorizing the retention by a n  ad- 
ministrator or executor of funds to  meet unliquidated demands 
embraces only the demands which are existing and capable of being 
ascertained. Miller w. Shoal, 319. 

3. The fact that  some of the heirs of a deceased debtor have disposed of ' 

lands descended from their ancestor will not deprive a creditor of 
his  remedy to subject those i n  possession of others. Ib id .  

4. When the creditors of a n  estate promptly reduced their claims to 
judgments against the administrator, who has still assets in his 
hands, and whose administration is  still unsettled, the assets are  
held by him in trust for the creditors, and the statute of limitations 
does not run. Phifer w. Berry, 463. 

AFFIDAVIT : 
1. I t  is essential to the validity of service of summons by publication 

that  the affidavit upon which the order is to be based should set 
forth the facts upon which the alleged cause of action is founded, 
a s  well a s  those which disclose the necessity tha t  the  nonresident 
defendant should be made a party, with sufficient particularity to  
enable the Court to  see and determine that  there is a sufficient 
cause of action and defendant is a necessary party thereto. Racola v. 
Johnson,  114. 

2. When the purpose is to allege a cause of action against a nonresident, 
it is  necessary to set forth in  the affidavit that he has property in 
the State. Ibid.  

3. An affidavit in  attachment against a nonresident, which fails to set 
out how the debt was due, and that  defendant could not, after due 
diligence, be found in North Carolina, is  defective. Sheldon v. 
Kivett, 408. 
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4. Such defect may be cured by amendment in  the Superior Court, i n  
the discretion of the judge, though the proceedings were commenced 
before a justice of the peace. The practice with rgard to  amend- 
ments is more liberal when proceedings were begun in such courts. 
Ibid. 

5. No appeal lies from a n  order allowing such amendment, but does 
lie from a n  order refusing to dismiss the attachment. IbW.  

6. An affidavit in  attachment, if made by a n  agent, need not state why it 
is not made by the principal. Ibid. 

AGENCY, 193: 
I.  A corporation is  not bound by the acts or chargeable with the knowl- 

edge of one of i ts  officers or agents in  respect to  a transaction in 
which such officer or agent is  acting i n  his own behalf, and does not 
act i n  any official or representative capacity. Bank v. Burgwylz, 
267. 

2. Where the local agent of a n  insurance company has actual knowledge 
of the falsity of a statement made by the insured i n  his application, 
and forwards the application upon which the policy is issued, the 
knowledge of the agent is the knowledge of the company, and the  
false statement will not avoid the contract. Pollette v. Accident 
Association, 377. 

3.  A liquor dealer is criminally responsible for the unlawful sale by his 
agent of liquors to  minors, although such sale may have been 
against his  instructions and without his knowledge. 8. v. Kittelle, 
560. 

AMENDMENT, 408 : 
The power conferred upon the Superior Courts by The Code, sec. 908, 

to amend any  process, pleading, or proceeding begun before a justice 
of the peace is  unrestricted, save only that  the effect of the amend- 
ment must not change the nature of the offense originally intended 
to be charged. I t  is  not necessary that the amendment should have 
the concurrence of the justice of the peace who heard the cause, 
nor that the amended charge should be re-sworn. AS. v. Norman, 484. 

APPEAL : 
1. The "next term" of the court means that  term which shall begin 

next after the rxpiration of the ten days allowed for service of 
hotice of appeal. Sondley v. Asheville, 84. 

2 .  The notice of appeal from a justice of the peace, when the notice is  
not given on the trial, must be served by an officer. Clark v. Manu- 
facturing Go., 111. 

3. The remedy against a judgment by default because of insufficient 
service of process is either by a special appearance and motion to 
vacate or, in  some cases, by recordari. The party seeking the relief 
cannot enter a special appearance for the purpose only of taking a n  
appeal, and thereupon have the regularity of service determined. 
IDick. 

453 
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4. The burden is on the appellant to show that he was prejudiced by an 
erroneous instruction to the jury. Halse v. Brantley, 134. \ 

5. An appeal from a refusal to render judgment upon the pleadings, 
taken before the trial, will not be considered. The proper prac- 
tice is to enter the motion, and, if i t  is refused, note a n  exception 
and proceed with the trial. Cameron v. Bennett, 277. 

6. The Supreme Court will not consider an appeal from a motion to set 
aside the orders, decrees, etc., in  a n  action or special proceeding, 
for irregularities, unless the transcript contains a record of such 
action or proceeding; and where it  appears that the original record 
has been lost or destroyed, the cause will be remanded, to the end 
that  the record may be properly supplied. Cox v. Jones. 309. 

7. An exception should point out the error complained of. A mere 
"objection" is not a compliance with the statute or the rules of court 
in  that  respect. Tilley v. Bivens, 343. 

8. The fact that a referee failed to find certain facts is  not ground for 
a n  exception, but is ground for a motion to recommit with instruc- 
tions. Ibicl. 

9. The Supreme Court will not assume that the facts stated in  a n  assign- 
ment of error are true, when the case on appeal, settled by the trial 
judge, contains no statement of such facts. Merrell v. Whitmire. 
367. 

10.  No appeal lies from a n  order dismissing an action. Sheldon v. 
Kivett, 408. 

11.  Damages for slander cannot be set up as  a counterclaim to an action 
for debt. Where, upon such plea, on the intimation of the court, 
a n  appeal was taken: Held, the appeal was premature. Milling 
Co. v. Finlag, 411. 

12. An appeal lies only from a judgment. Iljid. 

13 .  Where the statement of case on appeal is  defective i f  it had come up 
for the first time i n  this Court, yet, if the defect can be supplied by 
reference to the record which came up on the first appeal, the 
appeal will not be dismissed. Ferrabow v. Green, 414. 

14 .  Where the plaintiffs prevail in 'a part of their action they are  entitled 
to costs. Ibid. 

15. An application for leave to  appeal without security, under. section 
1235 of The Code, is fatally defective if the affidavit does not state 
that  the application is  made i n  good faith. i3. v. Wylde, 500. 

16.  When the entire charge of the judge is not sent up, it  will be p r e  
sumed that it  is correct, except in those particulars in  which errors 
are assigned in the case on appeal. S. v. (JOE, 503. 

17.  If there is no case on appeal and no errors appear in  the record proper, 
the judgment will be affirmed. S. v. Foster, 510. 

18.  A new trial will be awarded for the admission of incompetent evi- 
dence where it  appears that  the evidence was subsequently with- 
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drawn and the jury instructed not to consider it, or to consider it  
only as bearing upon a particular aspect of the case to  which it  was 
relevant. 8. v. Crane, 530. 

19.  The statute [The Code, see. 597 ( 2 ) l  regulating the manner of serv- 
ice of notices is applicable to service of case on appeal and excep- 
tions thereto. S. v. Price, 599. 

Appeal to Superior Court, 417. 

ARBITRATION AND AWARD: 
1. Upon the filing of an award directing payment to the  plaintiff of 

a certain sum in dollars and cents, the defendant moved, upon 
affidavits setting forth the contracts upon which the award was 
based, that the judgment to be rendered thereon should be so 
framed that  defendant might discharge the same with certain bonds, 
as  stipulated in the said contract: Held, that evidence aliunde of 
principle upon which the award was based was not competent; and 
it  being regular on its face, and no objection on account of fraud, 
mistake, or irregularity being made, it should be affirmed. Wyatt 
v. R. R., 245.  

2. If a n  award, upon its face, appears to be complete and final, and 
contains no erroneous view of the law upon which i t  is based, 
every reasonable presumption will be made in favor of its validity; 
but it  may be attacked by evidence aliunde that it was procured by 
fraud, and that the arbitrators refused to hear competent testimony. 
Herndon v. Insurance Co., 279. 

3. Two arbitrators, chosen under a stipulation in a n  insurance policy, 
agreed upon an award and prepared a paper containing it, but 
being uncertain under the reference whether they had passed upon 
all  the questions submitted, took it  to the adjusters representing the 
insurance company, and said the award was not complete if i t  was 
proper for them to consider other items; otherwise, it  was; and 
being assured that it  was not necessary to pass upon any other 
question, signed it, when, in  fact, the reference did embrace the 
other matters: Held, i t  was not error to  submit to  the jury the 
fact whether there was a final agreement upon and delivery of the 
award. Ibid. 

4. Though the parties to an arbitration agree that the arbitrators shalI 
fix their own compensation, yet upon a proper suggestion that i t  i s  
extortionate or excessive, it  becomes the duty of the judge to hear 
and, if necessary, to pass upon the question thus raised. Kelly v. 
R. R., 431. 

5. When, upon the coming in of the award, the court ordered notices to 
issue to the arbitrators to file itemized accounts of the time engaged 
and expenses incurred by each, together with the value of their serv- 
ices, and in response to this order such accounts were filed, to 
which the defendants formally excepted: Held, (1) it  is  too late 
to object to the order; ( 2 )  the rulings of the court that it  had "no 
power to consider the evidence in  the absence of sustained proof or 
allegation, or some amdavit of the party setting forth fraud, collu- 
sion, conspiracy, or unfairness," was error. Ibid. 
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ARBITRATION AND AWARD-Continued. 
6. The court has power to fix the compensation of its arbitrators when 

it is not agreed upon, to cut it  down if i t  is  excessive, and this in the 
absence of formal allegations and proof. Ibid. 

ASSAULT : 
1. The description, in  a n  indictment, of the instrument with which an 

assault was' made, as  "an axe," ex vi termini imports a deadly 
weapon. 8. v. Shields, 497. 

2. One who by conduct calculated to produce a breach of the peace pro- 
vokes a n  assault cannot protect himself from responsibility therefor 
upon the ground that  he fought in self-defense. Ibid. 

ASSIGNMENT : 
1. A deed by a corporation, formed under the general corporation laws 

of this State, conveying its property to  a trustee for the benefit of 
its creditors is not fraudulent per sc because i t  contains a provision 
that  the trustee may sell a t  private sale any of the property con- 
veyed, a t  such prices a s  may be approved by the president and a 
majority of the board of directors, or because the president of the 
company is a preferred creditor; and while these facts are calcu- 
lated to  arouse suspicion and are evidence of fraudulent intent, they 
do not raise such a presumption of fraud as  will impose upon the 
maker or those claiming under the deed the burden of rebuttal. 
BZalock v. Mfg. Co., 99. 

2. A conveyance by a corporation of its property i n  trust for creditors 
is not now void a s  to  preexisting creditors, unless the latter shall 
bring, suit to  enforce their claims within sixty days after the regis- 
tration of such conveyance, Bat. Rev., ch. 26, sec. 48, having been 
repealed by section 685 of The Code. Ibid. 

3. A corporation has the right to prefer a just debt due to one of its 
officers to those of other creditors. Ibid. 

Of contingent interest, 6. 

ATTACHMENT : 
1. An affidavit in  attachment, against a nonresident, which fails to  set out 

how the debt was due, and that defendant could not, after due dili- 
gence, be found i n  North Carolina, is defective. Sheldon v. Kivett, 408. 

2. Such defect may be cured by amendment in  the Superior Court, in 
the discretion of the judge, though the proceedings were com- 
menced before a justice of the peace. The practice with regard to 
amendments is more liberal when proceedings were begun in such 
courts. Ibid. 

3. No appeal lies from a n  order allowing such amendment, but does lie 
from a n  order refusing to dismiss the attachment. Ibid. 

4. An affidavit in  attachment, if made by a n  agent, need not state why 
i t  is  not made by the principal. Ibid. 

ATTORNEY AND CLIENT: 
1. Authority in  attorney to sue and collect a claim does not warrant him 

i n  compromising it. Lewis v. Blue, 420. 
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ATTORNEY AND CLIENT-Continued 
2. Where a n  attorney, without authority from his client, assigns a .judg- 

ment for less than its value: Held, that the plaintiff was the owner 
of the judgment, and that the amount for which i t  was transferred 
must be treated as  a credit thereon. Ibid. 

Fees of counsel, 175. 

BASTARDY 

A bastardy proceeding is, in its principal features and purposes, a civil 
action, and is  within the operation of Superior Court Rule 24, which 
provides that  appeals from justices of the peace in  civil actions will 
not be called for trial unless the returns of such appeals have been 
docketed ten days previous to  the term. S. v. Edwards. 511. 

BETTERMENTS : 
1. The vendor, in a par01 contract to convey land, will not be permitted 

to evict a vendee who has entered and made improvements, until the 
latter has been repaid the purchase money and compensated for 
betterments. Vann v. Newsome, 122. 

2. Where the devisee of a tract of land charged with the payment of 
a legacy had been in possession, under a verbal promise from the 
devisor t o  convey, for several years before the death of the testator, 
made no election until more than three years, and when he was 
sued by the executors to  enforce the charge: Held, that  he might 
then make his election, and was not barred by the lapse of time from 
setting up his claim for betterments. Ibid. 

3. In  such case the decree should direct a sale of the land, and that  
the proceeds should be applied first to the satisfaction of the sum 
ascertained to be due the defendant vendee for betterments, and 
then, if there is  a surplus, to  the payment of the amount charged 
upon the land by the will. Ihid. 

BIGAMY: 

1. On an indictment for bigamy, the first marriage, like any other fact, 
may be proved by the admission of the defendant or by circumstan- 
tial evidence. The weight to  be given to the evidence is a matter for 
the jury. S. v. Wylde, 500. 

2. The statute of North Carolina (The Code, sec. 988) which declares 
that  "Any person who, being married, shall marry any other person 
during the life of the former husband or wife, whether the second 
marriage shall have taken place in the State of North Carolina or 
elsewhere, shall be guilty of felony," is  a n  unconstitutional exercise 
of legislative power, and inoperative in  so far a s  i t  attempts to con- 
stitute a second, or bigamous, marriage in  another State, without 
the subsequent living together of the parties, a crime in North 
Carolina. 8. v. Cutshall, 538. 

BILLS, BONDS, AND PROMISSORY NOTES: 
1. When the maker of a note alleges fraud on the part of the payee in  

obtaining its execution, and offers proof tending to support that fact, 
the prima facie case of an endorsee before maturity that  he took 
without notice is sp far rebutted as to shift the burden on him to 
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BILLS, BONDS, AND PROMISSORY NOTES-Continued. 
show that  he purchased for value and in good faith; but when he 
has complied with this obligation, his prima f a d e  case is  restored, 
unless the circumstances under which he took the paper are  such as 
to amount to constructive notice, when the burden is again trans- 
ferred to the defendant to establish knowledge of the plaintiff of 
the vitiating facts. Bank v. Burgzoyn, 267. 

2. Where it  was shown that a director of a bank, and also one of the 
discount committee, conferred with the president of the bank i n  
relation to discounting paper which such director held as  president 
of another corporation, and that, after consideration with other 
officers-the applying director taking no part in the matter-the 
paper was discounted in the usual course of business: Held, not to 
constitute evidence sufficient to go to the jury of notice of a n  alleged 
fraudulent element in the paper discounted. Iliid. 

ARRIER : 
A common carrier is not exempt from liability for negligence in  trans- 

porting passengers or freight, even though the purpose of the ship- 
per or passenger is unlawful and was so known to all the parties, 
unless the unlawful purpose entered into the consideration of the 
contract. Walters v. R. R.. 338. 

CERTIORARI: 
1. A writ of cel'tiowcvi is the proper proceeding to have the action of a 

board of county commissioners reviewed in the Superior Court. 
HillsOoro v. Smith. 417. 

2. The order of the court to have the proceedings of the county commis. 
sioners certified to its next term is not appealable. Ibid.  

3. Where the defendants failed to appeal from the judgment in  apt time, 
a writ of certiorari will not be granted. S. v. Hatley. 522. 

4. Defendants in  a criminal action served case on appeal upon the so- 
licitor in due time, but it  was agreed between counsel for appellant 
and the solicitor that the latter should have fifteen days within 
which to file exceptions; the exceptions were prepared and sent to 
the associate counsel of the solicitor, who resided in the same town 
with the defendant's attorney, on the fifteenth day, with instruc- 
tions to hand them to defendants' counsel, but as  he  was ab- 
sent it  was not done until the next day: Held, that there was laches 
in not causing the exceptions to be served within t h e  stipulated 
time, and defendants were entitled to a certiorari to send up their 
case, which would be substituted for that  settled by the trial judge. 
S. v. Price, 699. 

CLAIM AND DELIVERY: 
1. I n  claim and delivery, when for any cause, judgment cannot be given 

for the recovery of the property in  specie, as  where pendente lite 
the property was sold under order of court, judgment should be 
rendered for the recovery of the value of the property a t  the time of 
the tortious taking, with interest thereon, in  lieu of damages for 
deterioration and detention, and for the costs. Hall  v. Ti l lman,  220. 



CLAIM AND DELIVERY-Continued. 
2. Where, in claim and delivery, the defendant pleads that he became 

possessed of the property under a contract of sale, upon the facts 
being so found by the jury (the property having been sold under a n  
order of court pendente Zite) ,  judgment should be rendered against 
the sureties to the defendant's undertaking for the penalty of the 
bond, to be discharged upon the payment of the contract price with 
interest and costs, less the payments by the defendant. Ibid.  

3. The sureties on a defendant's undertaking in claim and delivery are  
liable for the costs of the action upon the plaintiff's recovery, not- 
withstanding the amendment by Laws 1885, ch. 50, to The Code, 
see. 324. Ib id .  

4. A plaintiff who is adjudged to be the owner of machinery is not liable 
to the defendant for injuries to a shelter covering it, done in remov- 
ing it  under an order in  claim and delivery proceedings unless wan- 
tonly done. IS id .  

CLERK SUPERIOR COURT : 
1. When the clerk of the Superior Court is  appointed receiver of a 

minor's estate under section 1585 of The Code, he takes and holds 
the funds by virtue of his office of clerk, and his sureties upon his 
official bond as  such officer are liable for any failure of duty on his  
part in that  respect, and it  is not necessary to  obtain leave of the 
court before commencing an action for such failure. Boothe v. Up- 
church, 62. 

2. The filing of the petition and issuing of the writ are judicial acts 
which cannot, in  the absence of statutory authority, be performed by 
a deputy clerk. S. v. Bullivan, 513. 
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COMMISSIONERS. COUNTY: 
1 . A wri t  of certiorari is the proper proceeding to have the action of a 

board of county commissioners reviewed i n  the Superior Court . 
Hillsboro v . s m i t h .  417 . 

2 . The order of the court to have the proceedings of the county commis- 
sioners certified to its next term is not appealable . Ibid . 

3 . Laws of 1891. ch . 323. providing that  the board of commissioners shall. 
upon satisfactory evidence of good moral character of the petitioner. 
issue the license. etc., is as mandatory as  sec . 3701 of The Code . 
Ibid . 

4 . The board of commissioners have a limited legal discretion i n  passing 
upon an application for license. and they have a right to  take into 
consideration the suitableness of the place and the propriety of 
increased accommodations for the public . Ibid . 

5 . As to the town of Hillsboro. the provisions of Laws of 1854. ch . 276. 
respect. ing the manner in  which the applicant shall be recom- 
mended. is  still in  force . Ibid . 

CONSTITUTION. THE. 484. 525 . 
.................................................................................... Article I. Section 13 543 

I, " 16 .................................................................................... 489 
........................................... I, " 17 ................................ , 543, 545 

IV. " .................................................................................... 27 25 
v, " .............................................................................. 3 38, 50 

VI, " 1 .................................................................................... 235 
VI. " 2 ............. ~ ................................. ~ ............................ 235. 237 
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CONSTITUTION, THE-Contiwed. 
Article VII, Section 9 .................................................................................. 50 

" VIII, " 4 .................................................................................... 48 
IX, " 6 ................................. : .................................................. 27 

.............................................................................. X, " 2 11, 334 
X, " 2 ................................................................................. .. 97 

CONSTITUTIONAL LAW: 
The statute of North Carolina (The Code, sec. 988)  which declares that  

"Any person who, being married, shall marry any other person dur- 
ing the life of the former husband or wife, whether the second mar- 
riage shall have taken place in the State of North Carolina or else- 
where, shall be guilty of felony," is  an unconstitutional exercise of 
legislative power, and inoperative in  so far  as  it  attempts to  consti- 
tute a second, or bigamous, marriage i n  another state, without the 
subsequent living together of the parties, a crime in North Carolina 
8. v. Cutshall, 538. 

CONTRACT: 
1. In  a n  action upon a promissory note given i n  pursuance of a contract 

for the sale by payee of a specific article of merchandise, the maker 
may set up by way of counterclaim that the article furnished was not 
in  compliance with the contract of sale, and that  he was thereby 
damaged. Guano Co. v. Tillery, 29. 

2. In such action the plaintiff is entitled to judgment for the value of the 
article furnished, although i t  was not of the character stipulated in 
the original contract of sale; i t  appearing from the verdict that the 
defendant had used it, and had suffered no injury. Ibid. 

3. An insurance policy covering several distinct kinds of property is  not 
a single contract, but the assured may maintain a n  action to reCover 
the amount insured upon any one of the articles specified, although 
he may have alleged a total destruction of all the property in his 
complaint. Manufacturing Go. v. Assurance Co., 176. 

4. The insured may also maintain an action for the amount insured upon 
some of the property, although the insurer has  demanded a reference 
to arbitration, under a stipulation in  the  policy a s  to other insured 
items, i t  appearing that  the insured had abandoned his claim a s  to 
them. Ibid. 

5. A stipulation in an insurance policy that a failure to bring suit within 
a time therein prescribed after loss should constitute a forfeiture is 
a contract, and not a statute of limitations, and may be waived, or 
the party for whose benefit i t  was provided may be estopped by his 
conduct from insisting upon its enforcement. Dibbrell v. Insurance 
Co., 193. 

6. Plaintiff and defendant entered into a par01 agreement by which the 
former engaged to transfer to the latter a stock of merchandise and 
certain real property in  exchange for the latter's interest, or shares, 
i n  a corporation. Possession was mutually delivered, but shortly 
thereafter the plaintiff notified defendant that  he repudiated the con- 
tract, and brought suit to have it  canceled and for repossession of 
the property so transferred by him: Hela, (1)  the contract was 
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divisible; and while the plaintiff was entitled to recover the posses- 
sion of the real property-the contract for the sale thereof being void 
under the statute of frauds-the title to the merchandise passed to 
the defendant, who was entitled to recover the difference in  the 
value thereof and the shares in  the corporation which he had de- 
livered to plaintiff; ( 2 )  the defendants were properly adjudged to 
pay the costs of the action. Wooten v. Wulters. 251. 

7. If a contract to pay money contains a stipulation to pay interest a t  
specified times, the sums so agreed to be paid as  interest become due 
a t  the periods .prescribed, and will thereafter bear interest a t  the 
same rate, and a n  independent action can be maintained; upon 
which, agreement that the interest shall be so paid may be made 
either before or after the maturity of the principal sum. Scott v.  
Fishw, 311. 

8. An agreement between the payee and the principal obligor in an 
obligation bearing interest payable annually, made without the 
assent of surety that the time for the payment of the debt would be 
extended upon the payment of the interest thereafter semiannually, 
is such a material change of the contract as to amount to a forbear- 
ance, upon a sufficient consideration, for a t  least six months, and will 
discharge the surety. Ibid. 

9. A common carrier is not exempt from liability for qegligence in 
transporting passengers or freight, even though the purpose of the 
shipper or passenger is unlawful and was so khown to all the parties, 
unless the unlawful purpose entered into the consideration of the 
contract. Waters v. R. R., 338. 

10. In an action for damages alleged to have been caused by the failure of 
a railroad company to ship freight a t  a time stipulated, it  was error 
to submit to the jury the question of damages caused by the  deten- 
tion en route of the freight shipped under a subsequent contract- 
especially as  the complaint did not contain any allegation of a 
breach in that respect. Ibid. 

11. Plaintiffs were wholesale and retail dealers in drugs, paints, and 
other goods usually kept in  drug stores; the business was carried 
on in one building, the wholesale and retail departments being 
separated by a partition; a n  insurance policy insured "their whole- 
sale stock of drugs, paints, oils, dye-stuffs, artd other goods on 
hand, . . . contained in the three-story brick and basement 
metal-roof building, situate," etc.: Held, tha t  the contract of 
insurance embraced both the goods in  wholesale and retail depart- 
ments in the described building. Drug 00. v. Assurance Co., 350. 

12. Plaintiff contracted with defendant to serve him as  clerk from 1 
January, 1891, to 1 January, 1892, a t  the rate of $45 per month, pay- 
able monthly; the plaintiff was paid up to 1 June, but on the fol- 
lowing day defendant asked him to surrender the keys of the store, 
which was done, and plaintiff left; on 6 July following, he brought 
suit before a magistrate for the amount of the stipulated wages for 
the month of June:  Held, (1) the plaintiff was entitled to  recover 
irrespective of whether the form of action was upon contract or for 
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damages for wrongful dismissal; (2 )  that plaintiff might have 
postponed his action till the end of the year and recovered.the aggre- 
gate sum of annual wages, to be lessened by any amounts paid 
thereon and all amounts he might have received from other employ- 
ment he should have obtained in the meantime. Markham v. Mark- 
ham. 356. 

13. A defendant cannot take advantage of the statute of frauds respecting 
a verbal contract to convey land, by demurrer, because such contract 
is not void, but only voidable when the statute is  pleaded, and by 
demurrer the defendant elects to treat it  as  still subsisting. Lough- 
r a n  v. Ciles, 423. 

14. The reason of the statute was to get rid of the temptation to perjury, 
but this cannot arise where the facts are admitted by demurrer. 
Ibid. 

15.  A verbal contract to convey land is  good between the parties when its 
terms are  agreed upon and the statute is not pleaded. Ib id .  

16. When there are several defendants, and the complaint sets up a good 
cause of action as  to any one of them, a joint demurrer will be over- 
ruled; but where several defendants are joined with the party to  the 
verbal agreement, they cannot demur for this cause until the latter 
makes his election to ratify or repudiate the contract; but he cannot 
make an election to the prejudice of persons whose rights have 
intervened. Ihid. 

17.  Where a section in a contract with a water company sets out that  it  
should furnish water i n  the manner there specified, "when required": 
Held, (1) that  the terms of such requirement should be clear and 
explicit; (2 )  merely stating to the company's officer that "it should 
bring its water up to the requirements of the contract, so as to throw 
water on fires," is too vague, no reference being made to the section 
making the specification, or to its other provisions. W i l s o n  v. Char- 
lotte. 449. 

18. In a n  action against a railroad company for failure to comply with i ts  
contract (made in compensation for injuries received) in  not paying 
plaintiff for services rendered under such contract, it appeared that  
plaintiff executed a release for a sufficient consideration covenanting 
not to sue, and discharging defendant from all further liability: 
Held, to be a sufficient bar to a n  action for a balance unpaid for 
services rendered under said contract since the injury was received. 
Wlzite v. R. R., 456. 

Of insurance, 93. 

Construction of, 292. 

COSTS, 251. 
1 .  The counsel fees authorized to be taxed in proceedings to  condemn 

lands for railway uses under section 1946, The Code, can only be 
allowed and taxed in those cases where the court, under section 
1948, is directed to appoint an attorney to represent a party in 
interest who is unknown or whose residence is unknown. R. R. 1;. 
Goodwin. 175. 
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COSTS-Continued. 
2. Where the plaintiffs prevail in  a part of their action they are  entitled 

to costs. Ferrabow v. Green, 414. 
In  processioning proceedings, 67. 
In  claim and delivery, 220. 

CORPORATION : 
1. Special assessments for local municipal improvements are not within 

the restraints imposed by Article 7, section 9, of the Constitution, 
but the rule of uniformity must be observed. Raleigh w. Peace, 32. 

2. Such assessments are  founded upon the principle that  the land abut- 
ting upon the improvement receives a benefit over and above the 
property of the citizens generally, and should be charged with the 
value of such peculiar benefits. Ihid. 

3. The.power to levy such assessments is  derived solely from the Legis- 
lature, acting either directly or through its local instrumentalities, 
and the courts will not interfere with the exercise of the discretion 
vested in the Legislature as  to the necessity for or the manner of 
making such assessments, unless there is  a want of power or the 
method adopted for the assessment of the benefits is so clearly 
inequitable as  to offend some constitutional principle. Ibid. 

4. The ordinance under which this assessment was made provides for 
a taxing district and a proper apportionment; and even if the charter 
was invalid, the said ordinance is  fully sustained by the general act, 
The Code, sec. 3803. Ihid. 

5. I t  seems that  section 4, Article VIII, of the Constitution, requiring 
that  the Legislature shall provide for the organization of cities, 
towns, etc., and "restrict their power of taxation, assessment," etc., 
does not apply to special improvements of this character. Even if 
i t  did, a n  act of the Legislature authorizing a n  assessmen is not void 
because it  does not prescribe all of the particulars relating t o  such 
assessment. It is sufficient if it authorizes a fair and equitable 
method of ascertaining the peculiar benefits conferred upon the prop- 
erty, and apportioning the costs between the abutting owners. Ibid. 

6. The powers to enforce the collectipn of such assessments a re  limited 
to  the specific property presumed to be benefited, and do not author- 
ize a personal judgment against the owner of the property; and, 
therefore, so much of the act, in  this case, as  provides that  a judg- 
ment rendered for the amount alleged to be due might be docketed 
and enforced as  other judgments is invalid. Ibid. 

7. The provision i n  the charter of the city of Asheville declaring that  as  
soon a s  practicable after receiving the report of a jury appointed 
to  assess damages and benefits arising from laying out streets, the 
mayor shall call a meeting of the board of aldermen and submit the 
report to them, and i f  they are dissatisfied with any item thereof 
the city may appeal to the next term of the Superior Court, does not 
require that  the board of aldermen shall come to a conclusion a t  the 
first meeting; the statute intends they shall have time for proper 
deliberation, and therefore, where, after some consideration, the 
report of a jury was postponed for one week, the city did not 
thereby lose its right of appeal. Sondley v. Asheville, 84. 
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8. A deed by a corporation, formed under the general corporation laws 
of the State, conveying i ts  property to a trustee for the benefit of its 
creditors is not fraudulent per se because i t  contains a provision 
that  the trustee may sell a t  private sale any of the property con- 
veyed, a t  such prices as  may be approved by the president and a 
majority of the board of directors, or because the president of the 
company is a preferred creditor; and while these facts are calcu- 
lated to arouse suspicion and are evidence of fraudulent intent, they 
do not raise such a presumption of fraud as will impose upon the 
maker or those claiming under the deed the burden of rebuttal. 
Blalock v. Manufacturing. Co., 99. 

9. A corporation, unless restrained by some provision of its organic law, 
may purchase its own stock from holders thereof, and the latter are 
entitled to  all the rights of other creditors of the corporation for 
the 'protection and enforcement of their demand for payment. Ibid. 

10. A conveyance by a corporation of i ts  property in  trust for creditors 
is  not now void as  to preexisting creditors, unless the latter shall 

' 

bring suit to enforce their claims within sixty days after the regis- 
tration of such conveyance, Bat. Rev., ch. 26,  section 48, having been 
repealed by section 685 of The Code. Ibid. 

11 .  A corporation has the right to prefer a just debt due to one of its 
officers to  those of other creditors. Ibid. 

12.  The power of taxation being essential to the life of government, 
exemptions therefrom ar6 regarded as  in  derogation of sovereign 
authority and common right, and will never be presumed. R. R. 
v. Alsbrook, 137. 

13. The grant of a n  exemption from taxation must be expressed by words 
too plain to be mistaken; if a doubt arise a s  to  the intent of the , 
Legislature, that doubt must be resolved in favor of the State. Ibid. 

14. The grant  of an exemption from taxation without some consideration 
or equivalent therefor received by the State does not constitute a 
contract, but a privilege merely, which may be recalled at the 
pleasure of the Legislature. Ibid. 

16. The consolidation of a railroad not exempt from taxation with one 
which is exempt does not extend the exemption to the property of 
the former, in  the absence of clear, unmistakable provisions to 
that  effect in  the law authorizing the consolidation. Ibid. 

16. The exemption from taxation claimed to have been granted in ch. 78, 
Laws 1833-34, incorporating the Wilmington and Raleigh Railroad 
Company (now the Wilmington and Weldon Railroad Company), if 
valid a t  all, is confined to the "main line"-from Wilmington to 
Halifax-and does ,not extend t o  or embrace any "branch roads" 
which that company was authorized by its charter to construct or 
acquire. Ihid. 

17. The acquisition of the Halifax and Weldon Railroad by the Wilming- 
ton and Raleigh Railroad Company (now the Wilmington and 
Weldon Railroad Company) under the act of 1835-36, did not merge 
the first named road in the main line of the latter, and hence the 
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property thereby acquired is not entitled to claim the exemption 
from taxation alleged to have been granted in the charter of the 
Wilmington and Weldon Railroad Company. I b i d .  

18. The rolling stock of the Wilmington and Weldon Railroad Company 
used upon the branch roads, or roads otherwise acquired, ascertained 
by a pro rata standard based on the relative lengths thereof to the 
whole line, is liable to taxation. Ibid. 

19. A corporation is not bound by the acts or chargeable with the knowl- 
edge of one of its officers or agents in respect to a t rans~ct ion in 
which such officer or agent is acting in his own behalf, and does not 
act in any official or representative capacity. Banks v. Burgwyn, 
267. 

COUNTERCLAIM, 29, 411. 
An allegation i n  an answer that the property, for the recovery of which 

the suit is brought, belonged to plaintiff and defendant a s  partners, 
does not constitute a counterclaim. Buffkin v. Eason, 264. 

DAMAGES : 
1. I t  is  a general rule that damages to land caused by the erection of a 

waterway by a railroad company-if skillfully constructed-are 
included in the compensation for and pass by the grant of the ease- 
ment of the right of way; but this general rule is subject to another 
rule, that the grantee of the easement shall not use its privileges in 
such manner as  to inflict unnecessary injury upon the servient 
owner. Adams v. R. F., 325. 

2. Where the evidence tended to show that a railroad company diverted 
one stream into another so that  the waters from both might be con- 
ducted through one waterway-and that  such diversion was not 
necessary to insure the safety of the road, but merely for the pur- 
pose of lessening the cost of construction, the owner of the land so 
damaged was entitled to recover for injuries, notwithstanding he 
may have granted this right of. way. I b i d .  

3. When the injuries are the result of causes which may be removed, or 
a nuisance whicb may be abated, the measure of damages is  not the 
difference in the value of the land before and after the injury, but 
its comparative productiveness. ILicl. 

4. I n  a n  action for damages alleged to have been caused by the failure of 
a railroad company to ship freight a t  a time stipulated, it  was error 
to submit to the jury the question of damages caused by the deten- 
tion en route of the freight shipped under a subsequent contract- 
especially a s  the complaint did not contain any allegation of a 
breach in that  respect. Waters v. R. R., 338. 

5.  In a n  action to recover damages for injuries alleged to have been 
received by the plaintiff while assisting as  a n  employee in  the  erec- 
tion of a church, it  appeared that  defendants were members of a 
committee appointed by the church organization for which the 
building was being erected, to supervise its construction, but they 
had no other interest, except as  members of the church, in the 
structure: H e l d ,  (1) that the evidence did not establish the rela- 
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DAMAGES-Continued. 
tion of master and servant between the plaintiff and defendants; 
( 2 )  that the defendants were not proprietors or contractors, and in 
no aspect liable to plaintiff for his alleged injuries. Wilsolz u. 
Clark, 364. 

6. In an action against a railroad company for failure to  comply with its 
contract (made in compensation for injuries received) i n  not paying 
plaintiff for services rendered under such contract, i t  appeared that  
plaintiff executed a release for a sufficient consideration, covenant- 
ing not to sue, and discharging defendant from all further liability: 
Held, to be a sufficient bar to an action for a balance unpaid for 
services rendered under said contract since the injury was received. 
W h i t e  v. R. R., 456. 

For breach of insurance contract, 93. 
By draining land, 438. 

DEBTOR AND CREDITOR, 99. 
When the creditors of an estate promptly reduced their claims to judg- 

ments against the administrator, who has still assets i n  his hands, 
and whose administration is still unsettled, the assets are held by 
him in trust for the creditors, and the statute of limitations does not 
run. Phi f e r  u. Berry ,  463. 

DECEIT : 
In an action for deceit in  the sale of a mule, a charge that  to maintain 

his action the plaintiff must establish that  the mule was unsound, 
that defendant falsely and fraudulently asserted it  to be sound, that  
these false representations induced the trade; and that if the 
plaintiff was not in  fact misled, but acted on his own judgment, 
the jury should find that  he was not induced to part with his prop- 
erty, was fairly explanatory of the action. Black v.  Black,  398. 

DEED : 
1 .  In a reference involving the validity of a deed, the referee should 

find the facts one way or the other in  respect to the bona fi&s 
of the conveyance, and that  finding should either be reviewed by 
the trial court or submitted to a jury under a proper issue, and 
where the referee has failed to pass on this question, the proper 
practice is to move to recommit with instructions to  find the fact. 
Blalock v. Manufacturing 00.. 99. 

2. In  1867 P, executed a deed of which the operative words were, "I do 
hereby give and grant to L. P. one lot of land . . . t o  contain 
two acres of land, reserving to myself possession during life": 
Held, in  the absence of evidence that  words of inheritance were 
omitted by mistake, to convey only a Iife estate; and there being 
nothing apparent in  the contents of the instrument inconsistent with 
an intention to convey a life estate, a court of equity would not 
decree a correction for the purpose of conveying the fee. R a y  v. 
Commissioners, 169. 

3. The fact that  the executor of the life tenant purchased the land from 
the representative of the vendor could not constitute him a trustee 
for the heirs or devisees of the vendee. Ibid.  

32-110 4 6 7  
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4. A purchaser for value and without notice will be protected against 
a latent equity to have a deed reformed. Ib id .  

5. One who accepts a deed is bound by its terms and conditions. Fort 
v. Allen,  183. 

6. Recitals in deeds will operate as estoppels when the facts therein 
stated are of the essence of the contract, and where it  is the intent 
of the party to place the existence of the facts beyond question. 
Ibid.  

7. A deed conveying land to C., "and the children of the natural issue 
of her body, . . . to have and to hold unto the said C. and the 
issue of her body forever and clear from all manner of incum- 
brances," with warranty to C. forever, contains evidence upon its 
face of a. purpose to convey the fee sufficient to warrant a decree 
for correction by inserting the necessary words of inheritance. 
Rackley  v. Chestnut t ,  262. 

8. A description of land i n  a contract to convey, as  100 acres, to include 
the William Estice improvement, and to lap on a survey t o  J. A,," 
the  deed to be made a s  soon as  the purchase money was paid, is 
clearly void for uncertainty. Vickers  v. Henry .  371. 

9. The plaintiff affirms a deed which was delivered without his consent 
by suing for the balance due of the consideration. Smith v. Arthwr, 
400. 

10.  Recital of receipt of the consideration in a deed is not contractual 
in  its character so as to preclude recovery of the purchase money 
due. Ibid.  

Exceptions and reservations in, 353. 

DEMURRER, 73. 
When there are several defendants, and the complaint sets up a good 

cause of action as  to any one of them, a joint demurrer will be 
overruled; but where several defendants are joined with the party 
to  the verbal agreement, they cannot demur for this cause until  the 
latter makes his election to ratify or repudiate the contract; but he 
cannot make an election to the prejudice of persons whose rights 
have intervened. Loughran v. Giles, 423. 

DESCRIPTION: 
Void for uncertainty, 371. 

DISCRETION OF JUDGE: 
The granting or refusal of an application for the jury to view the 

premises which are the subject of inquiry or accident lies within 
the sound discretion of the judge. Jenkins  v. R .  R.. 438. 

DRAINING LAND : 
1. Respecting the drainage or diversion of surface water, a railroad com- 

pany enjoys the same (but no greater) privileges as  any other land- 
owner-that is, a right to cause it to flow in its natural channel. 
Jenk ins  v. R. R., 438. 
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DRAINING LAND-Contiwed. 
2. Discussion by CLARK, J., and MERRIMON, C. J., as  to the rights and 

duties of those draining land and flooding surface water upon the 
lands of others. Ibid. 

EASEMENT : 
In 1873, H, and T ,  entered into a n  argreement under seal, by which H. 

"consents for said T, to back water, i f  necessary, up into his field, 
on condition that said T. will allow H. a s  much woodland along the 
line fence on south side of the river; T, is allowed to raise dam 8 
or 9 feet high; this agreement to  remain good so long as T. keeps 
up a mill; . . . afterwards to be null and void." T. erected a 
mill and dam, in consequence of which about 12 acres of H.'s land 
were eventually flooded, and H. went into possession of about 4 or 5 
acres of the woodland, that being about the quantity covered origin- 
ally by the water of the pond: Held- 

1. The agreement vested in  T ,  a n  equitable base, or qualified fee, i n  an 
easement to back the water upon H.'s land so long as  he, o r  those 
claiming under him, maintained the mill, and that upon T.'s death 
this estate descended to his heirs. (Base or qualified fees defined, 
an& Hill v. Kesler, 67 N. C., 443, commented upon.) Hall v. Turner, 
272. 

I 

2. The agreement that H. should have as  much land on the south side of 
the river was a condition subsequent to the easement so created, and 
upon the failure of T., or those claiming under him, to perform that 
condition, the easement terminates. Ibid. 

3. That H.'s right to  occupy the land under the condition subsequent 
was not restricted to the amount which he entered upon a t  the 
beginning of the operation of the agreement, but expanded and was 
coextensive with the quantity of land which subsequently became 
servient to the overflow of his land from the erection of the dam. 
Ibid. 

4. That H. was entitled, under the agreement, to the use of so much of 
T.'s land as  T., by the erection of the dam, not actually over- 
flowed, but "sobbed" and made unfit for cultivation, of his (H.'s) 
land. Ibid. 

Grantee of, cannot use to inflict unnecessary injury on servient owner, 
325. 

ELaCTiON, 183. 
A devisee is  not compelled to make an election until he has had an 

opportunity to determine on which side his interest lies, but there 
must not be such unreasonable delay as t o  impair rights acquired by 
others. Vann 2 j .  Newson, 122. 

ELECTIONS : 
1. While the General Assembly cannot add to the qualifications pre- 

scribed by the Constitution for voters, it has the power, and it is 
its duty, to enact such registration laws as  will protect the rights of 
duly qualified voters; and no, person is entitled to vote until he has 
complied with the requirements of those laws. Harris v. Bcar- 
borough, 232. 
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2. Where there has been no registration a t  all, the votes cast cannot be 
counted by proving that none but duly qualified electors voted; 
possibly this principle might be relaxed where a fraudulent con- 
spiracy to deprive the voters of the right of suffrage is shown; and 
it  does not apply where the Legislature has failed to  provide means 
for registration. Ib id .  

3. Where a voter offers to  comply with the laws in reference to regis- 
tration, but is prevented by the wrongful conduct of the registrar, 
his vote should be received and counted, but a vote cast upon an 
invalid registration should be rejected. Ib id .  

4. The provision in the statute (ch. 287, sec. 3, Laws of 1889) that no 
registration shall be valid unless it  specifies, as near as may be, the 
age, occupation, residence, etc., of the elector, is in conformity with 
the Constitution and is mandatory in  i t s  terms, and he who seeks 
to vote without complying therewith must show that  he offered to do 
all that  was required of ,him and was prevented by the fault of the 
registration officers. Ibid.  

5. A response to the inquiry as  to  the place of birth and residence of the 
voter, giving the name of the county, is  sufficient compliance with 
the statute in  that respect; but a response giving only the name of 
the State is too indefinite, and a registration thereon is  invalid. 
Ib id .  

6. Where it  appeared that the registrar read to each person applying 
to register the inquiry printed a t  the head of the columns of the 
registration book furnished him, he discharged his duty in that 
respect, and it  was the duty of the elector to make his response suffi- 
ciently specific to meet the purposes of the law. Ibid.  

7.  Upon the trial of an action involving the regularity of an election, 
there was evidence tending to show that the returns from one voting 
place had been altered surreptitiously by a friend and partisan of 
the defendant: Held, that the declaration of such partisan, not 
made in the presence of defendant, was not competent-he not 
having been examined as  a witness. Merrell v. W h i t m i r e ,  367. 

EMINENT DOMAIN: 
1.  The counsel fees authorized to be taxed in proceedings to condemn 

lands for railroad uses under section 1946, The Code, can only be 
allowed and taxed in those cases where the court, under section 
1948, is directed to appoint an attorney to represent a party in  inter- 
est who is unknown or whose residence is unknown. R. R. v. Good- 
win, 175. 

2. It  is a general rule that damages to land caused by the erection of a 
waterway by a railroad company-if skillfully constructed-are 
included in the compensation for and pass by the grant of the 
easement of the right of way; but this general rule is subject to 
another rule, that the grantee of the  easement shall not use its 
privilege in  such manner as to inflict unnecessary injury upon the 
servient owner. Adams 1;. R. R., 325. 
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EMINENT DOMAIN-Continued. 
3. Where the evidence tended to show that a railroad company diverted 

one stream into another, so that the waters from both might be 
conducted through one waterway, and that such diversion was not 
necessary to  insure the safety of the road, but merely for the pur- 
pose of lessening the cost of construction, the owner of the land so 
damaged was entitled to recover for injuries, notwithstanding he 
may have granted this right of way. Ib id .  

4. When the injuries are the result of causes which may be removed, or 
a nuisance which may be abated, the measure of damages is not the 
difference in  the value of the land before and after the injury, but 
its comparative productiveness. Ib id .  

EQUITABLE DEFENSE : 
1. Where i t  appeared that the proceeds of the wife's separate land, sold 

since 1868, was used by the husband to purchase another tract, it 
was held, in  the absence of any agreement to the contrary, to be 
sufficient to constitute a resulting trust, which, coupled with open 
possession, could be set up to defeat the naked legal title in an action 
of ejectment. Ross v. Hendrix, 403. 

2. Open, notorious, and exclusive possession for twelve years, accom- 
panied by a claim of ownership, is constructive notice of an equity, 

. even though it  be the possession of one entitled to  dower which had 
not been alloted. Ib id .  

3. It  would have been otherwise if the dower had been allotted as  to the 
part embraced in the allotment. Ib id .  

4. Where such equitable ownership is  set up a s  a defense in  an action 
to recover land, the statute of limitations does not bar. Ib id .  

ESTATE : 
Base or qualified, and upon conditions, 292. 

ESTOPPEL, 193, 393. 
1. While a married woman will not be estopped by a n  oral agreement 

in  respect to land, she will not be permitted to  take benefit, under 
a conveyance and repudiate the recited terms upon which it was 
made; and when she has an opportunity to disclaim the deed and 
does not do so, she will be deemed to have elected t o  take under it. 
Fort v. Allen. 183. 

2 .  Recitals in deeds will operate as  estoppels when the facts therein 
stated are of the essence of the contract, and where it  is  the intent 
of the party to place the existence of the facts beyond question. 
Ibid.  

3. A plaintiff who brings an action against the executors of a person 
whose estate is charged with liability is estopped to deny the execu- 
tion of the will under which they were appointed and qualified; 
and the original will, taken from the records of the court, is compe- 
tent without further proof of its execution, as a basis of compari- 
son in determining the genuineness of the handwriting of testator 
to the instrument in  controversy. Oroom v. Bugg, 259. 
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EVIDENCE, 292, 367. 
1. In an action to recover the amounts due upon a note executed by 

husband and wife, the husband alleged, by way of defense, that he 
affixed his name to the instrument only for the purpose of signifying 
his assent t o  its execution by his wife, and that his name as  joint 
obligor was the result of mistake on the part of the draftsman, or was. 
procured by the fraud of the payee: He!&, that  evidence tending 
to show that  the land, for the  purchase of which the note was 
given, was subsequently conveyed to the wife; that the wife was 
a free trader; that  the payee failed to present the claim to the ad- 
ministrator of the husband within the time prescribed by law; that 
a t  the time of the execution of the note the husband was ill from 
a disease which soon afterwards resulted in  death, was incompe- 
tent to establish the allegations of fraud and mistake. J o h n s t o n  v. 
Derr ,  1. 

2. A policy of insurance contained a stipulation that any additional 
insurance should be made known to the insurer and its consent 
endorsed thereon, otherwise the policy should be forfeited. Ad- 
ditional insurance was obtained with the knowledge of the  solicit- 
ing agent of defendant, who had procured the original policy, and 
who endorsed the consent of his principal thereon by pasting the 
printed form for such purpose by the company and which was 
printed by it, and the agent testified that  he understood he had such 
authority: H e l d ,  there was evidence sufficient to go to the .jury on the 
issue as to the consent of the company to such additional insurance. 
G r z ~ b b s  v. Insurance  Go., 108. 

3. Upon the filing of a n  award directing payment to the plaintiff of a 
certain sum in dollars and cents, the defendant moved, upon affi- 
davits setting forth the contracts upon which the award was based, 
that the judgment to be rendered thereon should be so framed that 
defendant might discharge the same with certain bonds, a s  stipu- 
lated in the said contract: Held ,  that  evidence al iunde  of principle 
upon which the award was based was not competent; and it being 
regular on i ts  face, and n o  objection on account of fraud, mistake, 
or irregularity being made, it  should be affirmed. W y a t t  v. R. R., 245. 

4. A plaintiff who brings an action against the executors of a person 
whose estate is charged with a liability is estopped to deny the 
execution of the will under which they were appointed and quali- 
fied; and the original will, taken from the records of the court, is 
competent without further proof of its execution, as  a basis of 
comparison in determining the genuineness of the handwriting of 
testator to the instrument in controversy. Groom v. Bugg, 259. 

5. Upon the trial of an issue as  to the genuineness of a paper alleged 
to have been forged by plaintiff, evidence that plaintiff was skillful 
i n  imitating the handwriting of others, and that he himself pro- 
claimed that fact, is  competent. Ib id .  

6. A deed conve&ng land to C., "and the children of the natural issue 
of her body, . . . to have and to hold unto the said C. and the 
issue of her body forever and clear from all manner of encum- 
brances," with warranty to C. forever, contains evidence upon its 
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face of a purpose to convey the fee sufficient to warrant a decree 
for correction by inserting the necessary words of inheritance. 
Rackleg v. Chestnutt, 262. 

7 .  Where i t  was shown that  a director of a bank, and also one of i t s  
discount cammittee, conferred with the president of the bank in 
relation to discounting paper which such director held a s  presi- 
dent of another corporation, and that,  after consideration with 
other officers-the applying director taking no part in  the matter- 
the paper was discounted in the usual course of business: Held. 
not to constitute evidence sufficient to go to the jury of notice of an 
alleged fraudulent element in the paper discounted. Bank v. Bur- 
gwyn. 267. 

8. A reservation in a deed of trust for benefit of creditors of the home- 
stead and personal property exemption provided in the Constitu- 
tion, or $500 in money in lieu of such personal property exemption, 
is  no evidence of a fraudulent purpose. Banking Co. v. Whitaker, 
345. 

9. The mere fact that one of the preferred creditors in an assignment 
is the son of the debtor, will not raise a presumption that the in- 
debtedness is fraudulent. Ib id .  

10. Upon the trial of an indictment for rape, the prosecutrix swore that  
one of the defendants held her while the other perpetrated the 
crime, and neither she nor her husband (who was present) assented 
to the act; the defendants admitted the carnal intercourse, but 
testified that it  was with prosecutrix's consent, and, to break down 
her testimony, proposed to show by her examination on the pre- 
liminary hearing before a justice of the peace-which had been 
reduced to writing by the magistrate, but had not been signed- 
that she had then stated her husband told her to  allow defendant 
to have intercourse with her; the justice of the peace did not re- 
member what she had sworn in that respect, nor could he refresh 
his memory by reference to the paper, but testified that the docu- 
ment was a correct statement of what she swore: Held, (1)  that  
the proposed evidence was relevant and pertinent, although the wit- 
ness had not been given opportunity to admit or deny the state- 
ment; ( 2 )  that the paper, while not competent as  substantive evi- 
dence, was competent for the purpose offered. X. v. Jordan, 491. * 

11. On a n  indictment for bigamy, the first marriage, like any other fact, 
may be proved by the admission of the defendant or by circumstan- 
tial evidence. The weight to be given to the evidence is a matter 
for the jury. S. L. Wglde. 500. 

12. On the trial of a n  indictment for fornication and adultery, evidence 
was offered tending to prove that the male defendant, white, and the 
female defendant, colored, had several times been seen riding to- 
gether in male defendant's vehicle; that they frequently ate a t  the 
same table; that femaIe defendant, who was a married woman, but 
who had left her husband, had given birth to  two children after 
separating from her husband; that  the male defendant had been 
seen nursing and playing with them, and had his picture taken with 
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theirs, and that the female defendant employed servants for both: 
Held,  to be sufficient to be submitted to  the jury, and warrant a con- 
viction. S. v. Chancy. 507. 

13. Upon a n  issue of former acquittal or conviction, the record thereof 
is  the best evidence, and must be produced or its loss shown. Ibid. 

14. A new trial will not be awarded for the admission of incompetent 
evidence, where it  appears that the evidence was subsequently 
withdrawn and the jury instructed not to  consider it, or to  con- 
sider it  only as  bearing upon a particular aspect of the case to 
which it was relevant. 8. v. Crane, 530. 

15. Upon the trial of an indictment for fornication and adultery, the de- 
fendant, being examined as  a witness, denied his guilt, and swore 
that  he was surprised at  the charge when he first heard of it, and 
that his wife had never made such a charge, or referred to i t :  
Held ,  that his admission that he did know of the charge prior to  the 
time to which he had sworn, and that  he had been charged by his 
wife with the offense, was competent i n  contradiction. Ibid. 

Of negligence, 58, 215. 
Of fraudulent assignment, 99. 
Of manslaughter, 503. 

BURDEN OF PROOF: 
1. In  an action for trespass quare cla%sum fregit, the burden is upon 

the  plaintiff to prove title o r  actual possession of the locus in quo. 
Hulse v. Brantley,  134. 

2. The burden is on the appellant to show that he was prejudiced by 
a n  erroneous instruction to the jury. Ibid. 

3. When the maker of a note alleges fraud on the part of the payee 
i n  obtaining its execution, and offers proof tending to support that 
fact, the prima facie case of a n  endorsee before maturity, that he 
took without notice, is so far  rebutted a s  to shift the burden on 
him to show that he purchased for value and in good faith; but 
when he has complied with this obligation, his prima facie case is 
restored, unless the circumstances under which he took the paper 
are such as to amount to  constructive notice, when the burden is 
again transferred to the defendant to es tab l i~h  knowledge of the 
plaintiff of the vitiating facts. Bank  v. Burgwyn ,  267. 

4. When, in  an action to recover land, the defendant sets up title under 
a n  exception in the deed under which plaintiff claims, the  burden 
is upon him to bring himself within the exception by proper proofs. 
Steel  and Iron Co. v. Edwards,  353. 

EXCEPTIONS : 
1. An exception should point out the error complained of. A mere 

"objection" is not a compliance with the  statute or the rules of 
Court in that respect. Tilley v. Bivens ,  343. 

2. The fact that  a referee failed to  find certain facts is  not ground 
for a n  exception, but is ground for a motion to recommit with in- 
structions. Ibid. 
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3. Issues substantially presenting the questions of fact in  controversy, 
unnecessarily multiplied, %re not the proper subject of exception. 
Black v. Black, 398. 

4. An exception must point out specifically and definitely the error as- 
signed, and not leave the Court to grope through the entire record 
to discover error. Gl'eensboro v, XcAdoo. 430. 

EXEMPTIONS : 
1. I t  is the l;urpose of the Constitution, in  providing a homestead, that 

the homesteader shall have secured to him, as  against his creditors 
generally, real property not exceeding in value one thousand dollars. 
Vanstory v. Thornton, 10. 

2. When a homestead has once been duly allotted, its character in  
respect to  value and extent becomes thereby fixed, and cannot be 
changed by subsequent allotment. Ibid. 

3. But when the homestead has once been designated, and the home- 
steader subsequently puts substantial improvements thereon in the 
form of buildings, whereby a value much greater than $1,000 is 
imparted to the property, his creditors have the right to have the 
money or property so placed on the homestead applied to the 
satisfaction of their debts. Ibid. 

4. The right of the creditor to proceed against the property so added to 
the homestead is not by execution, but a n  action invoking the equit- 
able jurisdiction of the courts. Ibid. 

5.  A valid conveyance of land before the allotment of a homestead is  a 
waiver of the right of homestead as  to the land thereby conveyed, 
and the vendee takes it  subject to the lien of any judgment docketed 
prior thereto, but the vendor may subsequently have a homestead 
allotted to him in other lands. Fleming v. Graham, 374. 

6. A., being financially embarrassed and without having a homestead 
allotted, executed a mortgage upon his only tract of land, of less 
value than $1,000, his wife not joining in the conveyance; the mort- 
gage was filed for.registration during a term of the Superior Court, 
a t  a subsequent day of which a judgment was rendered against him 
and duly docketed: Held, (1) the lien of the judgment was prior 
to that  of the mortgage; ( 2 )  the conveyance was void, the wife not 
having joined in its execution. Ibid. 

7.  The allotment of a homestead does not confer or divest any title, and 
is not strictly, but a quasi proceeding i n  rem: and only those per- 
sons having actual or constructive notice are bound thereby. Wil- 
liams v. Whitaker, 393. 

8. The allotment of a homestead to one having no right thereto is void. 
and may be attacked collaterally. Ibid. 

9. The allotment of a homestead to a widow upon the lands of her de- 
ceased husband-there being children of the marriage-is without 
jurisdiction, and is void; and the heirs are not estopped thereby 
Ibid. 

From taxation, 137. 
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EXTRATERRITORIAL CRIMES, 538. 

FALSE PRETENSES: 
1.  The act of 1889, ch. 444, makingdt  an indictable offense to procure 

advances by false promises to begin work, is not unconstitutional. 
The gist of the offense is  not the obtaining the advances and after- 
wards refusing to perform the labor, but in the frapdulent intent 
a t  the time of obtaining the advances and making the promise. 
S. v. Norman<, 484. 

2 .  Where, upon a promise to begin work on the following Monday, the 
prosecutor made advances to the defendant, and the  latter failed, 
without proper excuse, to begin work a t  the time stipulated, and 
was arrested on complaint of prosecutor on Tuesday: Held, to be 
a failure to begin work within the meaning of the statute. Ibid. 

FORNICATION AND ADULTERY: 
1. On the trial of a n  indictment for fornication and adultery, evidence 

was offered tending to prove that  the male defendant, white, and 
the female defendant, colored, had several times been seen riding 
together in male defendant's vehicle; that they frequently ate a t  
the same table; that female defendant, who was a married woman, 
but who had left her husband, had given birth to two Children after 
separating from her husband; that the male defendant had been 
seen nursing and playing with them, and had his picture taken 
with theirs, and that the female defendant employed servants for 
both: Held, to be sufficient to be submitted to the jury, and warrant 
a conviction. 8. v. Chancy, 507. 

2. Upon the trial of a n  indictment for fornication and adultery, the de- 
fendant, being examined a s  a witness, denied his guilt, swore that 
he was surprised a t  the charge when he first heard of it, and that 
his wife never made such a charge, or referred to i t :  Held, that 
his admission that  he did know of the charge prior to the time to 
which he had sworn, and that  he had been charged by his wife with 
the offense, was competent in  contradiction. S. v. Cmne, 530.  

FRAUD, 1, 91, 99, 267, 279. 
1 .  A reservation i n  a deed of trust for benefit of creditors of the home- 

stead and personal property exemption provided in the Constitution, 
or $500 in  money in lieu of such personal property exemption, is no 
evidence of a fraudulent purpose. Banking Co. v. Whitaker, 345. 

2. The mere fact that one of the preferred creditors in a n  assignment is 
the son of the debtor will not raise a presumption that  the indebted- 
ness is fraudulent. Ibid. 

FRAUDS, STATUTE O F ,  251. 
1 .  A par01 partition of lands is a contract relating to lands within the 

purviey of the statute of frauds, and therefore not binding. Port v. 
Allen, 183.  

2. A defendant cannot take advantage of the statute of frauds respect- 
ing a verbal contract to convey land by demurrer, because such 
contract is not ,void, but only voidable when the statute is pleaded, 
and by demurrer the defendant elects to treat i t  a s  still subsisting. 
Loughralz v. G-iles, 423. 
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FRAUDS, STATUTE OF-Continued. 
3. The reason of the statute was to get rid of the temptation to perjury; 

but this cannot arise where the facts are admitted by a demurrer. 
Ibid. 

4. A verbal contract to convey land is good between the parties when 
its terms a re  agreed upon and the statute is not pleaded. Ibid. 

HANDWRITING : 
Upon the trial of an issue as  to the genuineness of a paper alleged to 

have been forged by plaintiff, evidence that  plaintiff was skillful 
i n  imitating the handwriting of others, and that  he himself pro- 
claimed that  fact, is competent. Groom v. Sugg, 259. 

INDICTMENT: 
-1. Two or more persons may be guilty of the single crime of rape, and 

be jointly indicted therefor. 8. v. Jordan, 491. 

2. The description, in  a n  indictment, of the instrument with which an 
assault was made, as "an axe," ex vi termini imports a deadly 
weapon. 8. v. shields, 497. 

3. One who by conduct calculated to produce a breach of the peace pro- 
vokes an assault cannot protect himself from responsibility there- 
for upon the ground that  he fought in self-defense. Ibid. 

4. On a n  indictment for bigamy, the first marriage, like any other fact, 
may be proved by the admission of the defendant, or by circum- 
stantial evidence. The weight to be given to the evidence is a 
matter for the jury. 8. v. Wylde, 500. 

5. The failure by the father to provide for the support of his children 
. is as much a violation of the statute (The Code, sec. 972)  a s  the 
failure to provide support for the wife, and a n  indictment charging 
such violation following the words of the statute is sufficient. S. v. 
Kerby, 558. 

6. I t  is not necessary that  a n  indictment charging a n  offense of which 
a justice of the peace has exclusive original jurisdiction should 
allege that  the offense was committed more than twelve months 
before the finding of the bill. The fact may be shown as a matter of 
defense on the trial, or upon a motion to quash. Ibid. 

Quashing, 604. 

INJUNCTION : 
When the facts upon which a n  injunction was granted until the hearing 

and a receiver was appointed by the judge below are controverted 
and doubtful, the Supreme Court will not interfere with the orders, 
especially when it  appears that  no serious injury to  any of the 
parties can arise therefrom. Nimocks v. EhingZe Co., 230. 

INSURANCE: 
1. In  the absence of specific regulations in  respect to the time within 

which a n  application for reinstatement of a policyholder, whose 
policy has been forfeited for nonpayment of dues, should be made, 
the policyholder has a reasonable time to do so, but he must be 
diligent. Lovick v. Life Association, 93. 
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INSURANCE-Contiwed. 
2. There is a difference between a reinstatement and a reinsurance- 

the first being the revival of the original, while the latter is a new 
contract. Ibid. 

3. Although the person upon whose life the policy issued is a t  the time 
of the application for reinstatement beyond insurable age, he is, 
nevertheless, entitled to be reinstated upon paying past dues. Ibid. 

4. In  an action for damages for breach of the  contract for refusing to 
reinstate, plaintiff is entitled to recover the amount of the premiums 
and assessments paid by him. I b i ?  

5 .  A statement in  a n  application for insurance that a clerk slept in  the 
building insured does not constitute a continuing warranty that  the 
assured would require the clerk to continue to sleep in the building, 
and the fact that no person was sleeping therein when the fire 
occurred did not avoid the policy, especially in the absence of evi- 
dence that the risk was prejudiced thereby. Grubbs v .  Insurance 
Go., 108. 

6. A policy of insurance contained a stipulation that any additional 
insurance should be made known to the insurer and i ts  consent 
endorsed thereon, otherwise the policy should be forfeited. Ad- 
ditional insurance was obtained with the knowledge of the soliciting 
agent of defendant, who had procured the original policy, and who 
endorsed the consent of his principal thereon by pasting the printed 
form used for such purpose by the company and which was printed 
by it, and the agent testified that he understood he had such au- 
thority: Held, there was evidence sufficient to go to the jury on the 
issue as  to the consent of the company to such additional insurance. 
Ibid. 

7. An insurance policy covering distinct kinds of property is not a 
single contract, but the assured may maintain an action to recover 
the amount insured upon any one of the articles specified, although 
he may have alleged a total destruction of all the property in his 
complaint. iMawufacturing 00, v. Assurance Co., 176. 

8. The insured may also maintain an action for the amount insured 
upon some of the property, although the insurer has demanded 

. a reference to arbitration, under a stipulation in the policy as  to 
other insured items, it  appearing that the insured had abandoned 
his claim as to  them. Ibid. 

9. A stipulation in  a n  insurance policy that a failure to bring suit 
within a time therein prescribed after loss should constitute a for- 
feiture is a contract, and not a statute of limitations, and may be 
waived, or the party for whose benefit i t  was provided may be 
estopped by his conduct from insisting upon its enforcement. Dib- 
brell v. Insurance Co., 193. 

10. The stipulation usually inserted in  policies of insurance that no agent 
of the insurer is authorized to change the terms of the contract, and 
that  such terms shall not be waived except i n  writing endorsed on 
the policy, does not extend to conditions to  be performed after a 
loss is incurred. Ibid. 
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INSURANCE-Continued. 
11. The authority conferred by an insurance company upon i t s  agent 

in  adjusting a loss to require or dispense with the production of 
papers, under a stipulation to that  effect in  the policy, necessarily 
involves the authority to waive compliance with another stipulation 
requiring suits to be brought within a specified time. Ibid. 

12.  And where such agent did, from time to time, make successive de- 
mands for books and papers, the production of which necessarily 
consumed the time within which suit was required to be brought 
by a stipulation in  its policy, the said stipulation was waived, and 
the insurer was estopped from insisting on i ts  enforcement. Ibid. 

13. Two arbitrators chosen under a stipulation in an insurance policy 
agreed upon an award and prepared a paper containing it, but being 
uncertain under the reference whehter they had passed upon all 
the questions submitted, took i t  to the adjusters representing the 
insurance company, and said the award was not complete if it was 
proper for them to consider other items; otherwise, it  was; and 
being assured that it  was not necessary to pass upon any other 
question, signed it, when in fact, the reference did embrace the 
other matters: Held, it  was not error to submit to the jury the 
fact whether there was a final agreement upon and aelivery of the 
award. Herndon ti. Insurance Co., 279. 

14. Plaintiffs were wholesale and retail dealers in drugs, paint6 and 
other goods usually kept in  drug stores; the business was carried 
on in one building, the wholesale and retail departments being 
separated by a partition; a n  insurance policy insured "their whole- 
sale stock of drugs, paints, oils, dye-stuffs, and other goods on hand, 
, . . contained in the three-story brick and basement metal-roof 
building, situate," etc.: Held, that  the contract of insurance em- 
braced both the goods in  the wholesale and retail departments in  
the described building. Drug Co, v. Assurance Go., 350. 

15. Where the local agent of an insurance company has actual knowledge 
of the falsity of a statement made by the insured in his application, 
and forwards the application upon which the policy is issued, the 
knowledge of the agent is the knowledge of the company, and the 
false statement will not avoid the contract. Follette v. Accident 
Association, 377. 

ISSUES : 
1. Issues substantially presenting the questions of fact in  controversy, 

though unnecessarily multiplied, are  not the proper subjects of ex- 
ception. Black v. Black, 398. 

2. The test is, Did the issues presented afford the parties opportunity 
to introduce all pertinent evidence and apply it  fairly? Ibid. 

JUDGE'S CHARGE : 
1. When the  pleadings and proofs develop several aspects of the case 

upon which the right to recover depends, it  is error to single out 
one and to charge the jury particularly in  respect thereto, and give 
only general instructions as to the others-especially where special 
pertinent instructions have been requested. Knight v. R. R., 58. 
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JUDGE'S CHARGE-Continued. 
2. When the evidence upon an issue is conflicting, i t  is  error in the court 

to  direct the jury to return a verdict for one of the  parties-the 
jury alone being the judge of the weight of the evidence. Budkin v. 
Eason, 264. 

3. The evidence as  to the height of a dam being conflicting, the court 
properly charged the jury that  by a dam 9 feet high is  meant such 
a dam as, under given circumstances, will pond the same quantity of 
water that a dam exactly and uniformly 9 feet high under same 
circumstances would pond. Hall v. Turner, 292.  

4. Requests for special instructions should be in  writing and presented 
to the court before the close of the evidence. Merrell v. Whitmire, 
367. 

6.  A charge reasonably responsive to prayers for instruction is all that 
can be required, i f  it states the law correctly. Black v. Black, 398. 

6. In  a n  action for deceit in  the sale of a mule, a charge that  to maintain 
his action the plaintiff must establish that  the  mule was unsound, 
that  defendant falsely and fraudulently asserted i t  to be sound, 
that  these false representations induced the trade; and that if the 
plaintiff was not in fact misled, but acted on his own judgment, 
the jury should find that he was, not induced to part with his prop- 
erty, was fairly explanatory of the action. Ibid. 

7. The court must put its charge a s  to the law in writing, however in- 
cohvenient, if the request is made in apt time. Jenkins v. R. R., 
438. 

8. When the entire charge of the judge is not sent up, it  will be pre- 
sumed that it  is correct, except in  those particulars i n  which errors 
are assigned in the case on appeal. 8. v. Cox, 503. 

9. Where the State relies upon circumstantial evidence of such kind 
that  each circumstance is a necessary link, a n  instruction t o  the 
jury that  i t  is  incumbent on the State to establish each circumstance 
beyond a reasonable doubt would be proper; but where various 
independent circumstances are relied upon to establish a fact, an 
instruction that  the jury must be satisfied, upon the whole evi- 
dence, of the guilt of the defendant, is sufficient. 8. v. Crane, 530. 

JUDGMENT, 122, 374, 411. 
1. Ordinarily, a judgment by confession without action will not be 

set aside for mere irregularities, the party confessing the judgment 
being presumed to have waived them; but where t h e  judgment is 
void for cause appearing in the record, or the record omits some 
essential element, i t  will be set aside or quashed. Nimocks v. 
Shingle Co., 20. 

2 .  A corporation may confess judgment, without action,'in or out of 
term, but the record should show that the officer or person who 
represented the corporation in the proceeding was duly authorized 
to act and that he did act under the direction of his principal. 
Ibid. 
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3. A confession of judgment by the treasurer of a corporation under 
a resolution adopted at  a meeting of a majority of the stockholders, 
without the approval of the directors and against the protest of the 
minority of stockholders, is without authority, and should be 
quashed. Ibid. 

4. A judgment by confession without action, founded on contract, in 
the Superior Court, for a sum not in excess of $200, is void for 
want of jurisdiction. Slocumb v. Bhinyle Co., 24. 

5. The remedy against a final judgment, on the ground of fraud, is  by a n  
independent action, and not by motion in the original cause. Xmall- 
w\ood v. Trenwith, 91. 

6. Where the court, in  refusing to set aside a judgment by default ren- 
dered upon service by publication, stated in  its ruling that "No just 
or reasonable cause has been shown why said judgment should be 
set aside," it  should have found the facts, in  order that the correct- 
ness of this conclusion might be reviewed upon appeal. Bacon c. 
Johnson, 114. 

7. Husband and wife, being sued for recovery of land, the wife re- 
quested her husband to employ counsel to  defend the action, which 
he promised to do, but, being a n  ignorant man, failed to give the 
matter attention, and judgment by default was rendered: Held, to 
be excusable neglect on the part of the wife, and the judgment 
against her was properly vacated, although she may not have been 
a necessary party to the action. Sikes v. Weatherly. 131. . 

8. Where the facts urged in support of a motion to vacate a judgment 
in  some aspects shows surprise or excusable neglect, the court be- 
low may, i n  its discretion, allow or deny the motion, and the ex- 
ercise of this discretion is not reviewable. Ibid. 

9. Where an attorney, without authority from his client, assigns a 
judgment for less than its value: Held, that  the plaintiff was the 
owner of the judgment, and that  the amount for which it  was 
transferred must be treated as  a credit thereon. Lewis v. Blue, 420. 

10. Upon a conviction the defendants were adjudged to be imprisoned 
and pay costs, but the court a t  the same time directed that  if the 
defendants left the State within thirty days no capias was to be 
issued; defendants did leave, but returned into the State very soon . 
afterwards, when they were arrested and imprisoned: Held, (1) 
that  while the court had no power to banish the defendants, the 
judgment in  respect to  the imprisonment and costs was valid, and 
could be enforced upon their return to the State; (2 )  that  the de- 
fendants having failed to appeal from the judgment in apt time, 
a writ of certiorari would not be granted. X. v. Hatlev, 522. 

Vacating, 111, 309. 
Form of, in  claim and delivery, 220. 
Irregular, when and by whom vacated, 387. 
When set aside, 466. 
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JURISDICTION, 24, 393, 538. 
1. When the petition and bond required by the act of Congress regulat- 

ing the removal of causes from State to  Federal courts have been 
duly filed, the jurisdiction of State courts ceases a t  once; and hence, 
where such petition and bond were offered, but before any order 
was made thereon, the plaintiff was permitted to amend his com- 
plaint in  such way as would deprive the Federal court of jurisdic- 
tion, there was error. Winslrnfi 2 j .  Collins, 119. 

2 .  Statutes depriving courts of jurisdiction once attached are  strictly 
construed, and every requirement of such statute must be met be- 
fore the court will yield its jurisdiction. S. v. Sullivan, 513. 

3. The jurisdiction of State courts over the persons and subject-matter 
enumerated in  the act of Congress (Rhv. Stat., sec. 643) does not 
cease upon the filing of the petition for removal in  the Circuit 
Court; that  result follows only when the petition setting forth the 
facts required by the statute has been duly filed and the appropriate 
writ has  been issued and made known to the State court. Ibid. 

4. I t  is not necessary that an indictment charging an offense of which 
a jugtice of the peace has exclusive original jurisdiction should 
allege that the offense was committed more than twelve months 
before the finding of the bill. The fact may be shown a s  a matter 
of defense on the trial, or upon a motion to quash. S. v. Kerby, 
558. 

Equitable, when value of homestead exceeds constitution'al exemption, 
10. 

JURY: 
1. The granting or refusal of a n  application for the jury to view the 

premises which are the subject of injury or accident lies within 
the sound discretion of the judge. JelzLins v. R. R., 438. 

2. Objection that  a juror is on the prosecution bond of another plaintiff 
in another action, though against the same defendant on a similar 
cause of action, is  properly overruled. Ibid. 

3. Plea in  abatement filed before pleading generally to a n  indictment is 
the proper way to raise the question of the qualification of a n  in- 
dividual grand juror. Such plea will not be sustained, unless it 
shows the want of some positive qualification prescribed by law. 
All other objections to the competency of grand jurors must be 
taken by challenge in apt time. S. v. Sharp, 604. 

4. The fact that  the son of the prosecutor, in a n  indictment for larceny, 
was a member of the grand jury, and actively participated in  find- 
ing the bill, did not vitiate the indictment, and it  was error to  quash 
it  on that ground. Ibi&. 

Tampering with, 530. 

JUSTICE OF THE PEACE: 
A justice of the peace is not guilty of a violation of the statute (The 

Code, sec. 906) by failing to make report to the clerk of the  Su- 
perior Court, when there have been no criminal cases disposed of 
by him within the time therein prescribed. 8. v. Latham, 490. 
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LICENSE, to sell liquor, 417. 
Tax on trade, 597. 

LIEN : 
1. The separate estate of a married woman cannot be subjected to the 

satisfaction of a lien for improvement thereon, although the im- 
provements were made with her knowledge, unless the contract upon 
which the lien is  based was executed by her in the manner pre- 
scribed by law. Thompson v. Taylor, 70. 

2. In  axi action to enforce such lien it  was not error to exclude evidence 
that  the improvements were made with the knowledge of the mar- 
ried woman, and that  she subsequently used them, there being no 
allegation of fraud or other evidence of a valid contract with her. 
Ibid. 

Moving house off mortgaged premises does not impair, 413. 
Of judgment, 374. 

LIMITATIONS, STATUTE OF, 122, 193, 403, 463. 
The statute of limitations-The Code, sec. 163  (2)-requiring creditors 

of deceased persons to commence actions within seven years after 
the qualification of the personal representative contemplates those 
claims upon which the right of action had accrued at  the time of 
such qualification; as to those upon which the right of action sub- 
sequently accrues, the statute begins to run from the date of such- 
accrual. (Syme v. Badger, 96 N. C., 197, and Andres v.  Powell, 97 
PIT. C., 155, distinguished.) Millel' ?I. Xhoaf, 319. 

LIQUOR, SALE OF: 
1. Act of 1891, ch. 323, providing that the board of commissioners shall, 

upon satisfactory evidence of good moral character of the petitioner, 
issue the license, etc., is as mandatory as  sec. 3701 of The Code. 

.Hillsboro v.  Smith. 417. 

2. The board of commissioners have a limited legal discretion in passing 
upon an application for license, and they have a right to take into 
consideration the suitableness of the place and the propriety of 
increased accommodations for the public. Ibid. 

3. As to the town of Hillsboro, the provisions of Laws of 1854, ch. 276, 
respecting the manner in  which the applicant shall be recommended, 
is still in force. Ibid. 

4. The statute, ch. 4, Private Laws 1891, prohibiting the manufacture 
of spirituous liquors within three miles of the Orphans' Home, near 
Barium Springs, Iredell County, without the written permission of 
the superintendent of the home, is a constitutional exercise of the 
power pf police regulations, and operates on those who, a t  and be- 
fore the time of its enactment, were engaged in the manufacture of 
such liquors within the prescribed territory. 8. v. Barringer, 525. 

5. The fact that,  upon the destruction of a portion of the buildings con- 
nected with the home, the inmates were removed temporarily to 
another place while the buildings were reconstructed, did not have 
the effect to suspend the operation of the statute. Ibid. 
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LIQUOR, SALE OF-Continued. 
6. A liquor dealer is criminally responsible for the unlawful sale by his 

agent of liquors to minors, although such sale may have been 
against his instructions and without his knowledge. R. v. Kittelle, 
560. 

MARRIED WOMAN: 
1. While a married woman will not be estopped by an oral agreement 

in  respect to land, she will not be permitted to take benefit under 
a conveyance and repudiate the recited terms upon which it  was 
made; and when she has a n  opportunity to disclaim the deed and 
does not do so, she will be deemed to have elected to take under 
it. Fort c. Allen, 183. 

2. Plaintiff, having shown title to the land in controversy out of the 
State, and color of title to  himself, under which he had been in 
actual possession for more than seven years, when the defendants 
-husband and wife--entered under a claim of the wife, established 
a right to recover, notwithstanding the feme defendant was under 
coverture during the time of plaintiff's possession. Viclcers v. 
Henry, 371. 

Separate estate of, not subject to  satisfaction of lien for improvements 
thereon, 70. 

MILLS AND DAMS: 
1. In  1873, H. and T. entered into an agreement under seal, by which 

H. "consents for said T. to  back water, if necessary, up into his 
field, on condition that said T. will allow H. as  much woodland 
along the line fence on south side' of the river; T. is allowed to 
raise dam 8 or 9 feet high; this agreement to remain good so long 
a s  T. keeps up a mill; . . . afterwards to be null and void." 
T. erected a mill and dam, in consequence of which about 12 acres 
of H.'s land were eventually flooded, and H. went into possession 
of about 4 or 5 acres of the woodland, that being about the qpantity 
covered originally by the water of the pond: Held- 

(1)  The agreement vested in  T. an equitable base or qualified 
fee in  a n  easement to back the water upon H.'s land so long as  he, 
or those claiming under him, maintained the mill, and that  upon 
T.'s death this estate descended to his heirs. (Base or qualified fees 
defined, and Hill u. Kesler, 67 N. C., 443, commented upon.) Hall v. 
Turner, 292. 

(2)  The agreement that H. should have as much land on the 
south side of the river was a condition subsequent to the easement 
so created, and upon the failure of T., or those claiming under him, 
to perform that condition, the easement terminates. Ibid. 

(3)  That H.'s right to occupy the land under the condition sub- 
sequent was not restricted to  the amount which he entered upon a t  
the beginning of the operation of the agreement, but, expanded and 
was coextensive with the quantity of land which subsequently be- 
came servient to the overflow of his land from the erection of the 
dam. Ibid. 

(4 )  That H. was entitled, under the agreement, to the use of so 
much of T.'s land as T., by the erection of the dam, not only actually 
overflowed, but "sobbed" and made unfit for cultivation, of his 
(H.'s) land. Ibid. 

484 



INDEX. 

MILLS AND DAMS-Cowtinued. 
2. The evidence as to the height of the dam being conflicting, the court 

properly charged the jury that  by a dam 9 feet high is meant such 
a dam as, under given circumstances, will pond the same quantity 
of water that  a dam exactly and uniformly 9 feet high under same 
circumstances would pond. Ibid. 

MORTGAGE : 
1. A., being financially embarrassed and without having a homestead 

allotted, executed a mortgage upon his only tract of land, of less 
value than $1,000, his wife not joining in the conveyance; the mort- 
gage was filed for registration during a term of the Superior Court, 
a t  a subsequent day of which a judgment was rendered against him 
and duly docketed: Held, (1) the lien of the judgment was prior 
to that of the mortgage; ( 2 )  the  conveyance was void, the wife 
not having joined in its execution. Fleming v. Graham, 374. 

2. Moving a house off mortgaged premises does not impair the lien 
upon it, and a decree of sale, with leave to the purchaser to remove, 
cannot be objected to by the mortgagor. Turner v. M'ebane. 413. 

MOTION to dismiss, 73. 
To recommit. 343. 

MURDER: 
The only testimony in relation to the fact of the homicide was that wit- , 

ness and deceased were standing on opposite sides of the fence, 
engaged in conversation, when prisoner approached and told de- 
ceased he wished to see him a minute, to  which deceased replied, 
"Come on, and see me now"; thereupon witness turned to go into 
the house, and as she did so, she heard prisoner say, "What you 
put your hand back there for?" then she heard a noise like running, 
and then a pistol fired and a body fall, after which she heard some 
one running off. Deceased was found next morning near the spot, 
with a bullet-hole in his breast: Held, that the evidence disclosed 
no element of manslaughter, and the court committed no error in 
charging the jury that the prisoner was guilty of murder or nothing. 
S. v. COG, 503. 

NEGLIGENCE, 338, 364. 
1. What is  negligence is a question of law for the court when the facts 

are  ascertained; and when the evidence is conflicting, the court 
should instruct the jury that i t  is or is not negligence, accordingly 
a s  they might find the facts to  exist. Knight v. R. R., 58. 

2. Husband and wife, being sued for the recovery of land, the wife re- 
quested her husband to employ counsel to defend the action, which 
he promised to do, but, being a n  ignorant man, failed to give the 
matter attention, and judgment by default was rendered: Held, 
to be excusable neglect on the  part of the wife, and the judgment 
against her properly vacated, although she may not have been a 
necessary party to the action. Sikes v. Weatherly, 131. 
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3. Where the facts urged in support of a motion to vacate a judgment 
in  some aspects shows surprise or excusable neglect, the court be- 
low may, in  its discretion, allow or deny the motion, and the exer- 
cise of this discretion is  not reviewable. Ibid. 

4. Where a railroad company permitted one of i ts  cars to  remain for 
several days on a sidetrack, in  a public street, in such a position 
that  it  projected 2 feet on a bridge a t  a public crossing, and was 
calculated to and did frighten plaintiff's horse, whereby plaintiff 
received injuries, the company. was guilty of negligence, although 
its other sidetracks may have been occupied fully with other cars 
necessary for the prosecution of its business. Harrell v. R. R., 215. 

5. Evidence that another horse had become frightened a t  the same car, 
on a previous occasion, was competent to  show that  it was calcu- 
lated to  frighten horses, and negligence in  permitting it  to  remain 
a t  that  place. Ibid. 

6. Upon the facts found by the court (which are set out in  the  report 
of the  case), there was such excusable neglect as  warranted the 
trial court in  setting aside the judgment. Williams v. R. R., 466. 

NOTICE, 267, 393, 599. 
The notice of appeal from a justice of the peace, when the notice is not 

given on the trial, must be served by a n  officer. CZarlc v. Manufic. 
turing Go., 111. 

Constructive, 403. 
Of appeal, 84. 

PARTITION : 
A par01 partition of lands is a contract relating to lands within the 

purview of the statute of frauds, and therefore not binding. Fort v. 
Allen. 183. 

PLEADING, 333, 411, 423, 431, 604. 
1. A motion to dismiss an action because the complaint does not state 

facts sufficient to constitute a cause of action is a demurrer, and 
should be disregarded unless it  specify the particulars of the al- 
leged defect. The objection may be taken ore tenus for the first 
time in the Supreme Court, or the court may, ez mero motu, dis- 
miss the cause; but if a motion is made.by a party to  dismiss, he 
will he required to specify the grounds. EZam v. Barnes, 73. 

2 .  A complaint alleged that plaintiff had purchased a lot of tobacco from 
defendant, but the latter refusing to deliver, the former had it  
seized under a requisition in  claim and delivery; that  pending these 
proceedings a proposition was made by defendant and accepted for 
a settlement of all matters in  controversy between them; that  the 
terms ot the settlement were complied with, and claimed damages 
for injuries to the tobacco while defendant was resisting plaintiff's 
claim to possession: Held,  not a good cause of action. Ib id .  

3. If a party relies for his recovery upon a waiver of some material con- 
dition or stipulation connected with the cause of action, he should 
set forth such waiver in his pleadings, hut if in the progress of the 
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trial i t  becomes necessary for him to establish a waiver of some 
incidental requirement on his part, not affecting the substantial 
merits of the action, he may prove i t  without having pleaded it. 
Manufacturing Co. v. Assurance Co., 176. 

4. A plaintiff i n  a creditors' bill may join cause of action for the recovery 
of an indebtedness not theretofore reduced to ju&ment; for the 
removal of a n  insolvent trustee; for the appointment of a receiver; 
to declare a conveyance to the creditor of the principal defendant 
void, and that  a prior mortgage shall be foreclosed and the surplus 
money applied to the debts of other creditors; and peksons having 
an interest* in  these several causes of action should be made parties 
defendant. LeDtcc u. Brandt ,  289.  

5. While a plaintiff cannot recover upon a title accruing after the com- 
mencement of a n  action to recover land, a defendant will be per- 
mitted by a n  amendment to his answer in  the nature of a plea since 
last continuance to plead defects in the plaintiff's title, or matter 
validating his own, which accrued since the action began. Taylor 
v. Gooch, 387. 

6. A judgment against a party then dead is  irregular and may be set 
aside, within any reasonable time, upon the motion of a person who 
has acquired the interest of such deceased party since the action 

1 commenced, although such person was not a party to  the suit. Ibib.  

7. In 1871 a judgment in ejectment was rendered against a defendant 
then dead; writ of possession issued in 1882, whereupon a party, 
who had acquired the interest of the deceased defendant, brought 
an action to set it aside, which was decided adversely to him upon 
the ground that his remedy was by motion in the cause; a t  the next 
term-in 1888-he made the motion: Held,  that  he had not been 
guilty of laches, and the motion was in apt time. D i d .  

8. In  action for the recovery of purchase money the plaintiff set up the 
amount of the balance unpaid and how i t  was due: Hel6,  sufEcient. 
Smitiz v. Arthur, 400. 

9. Former acquittal or conviction, to be available as  a defense, must be 
specially pleaded. 8. v. Chancg, 607. 

POLICE REGULATION, 525. 
1. The ordinance of the city of Asheville providing that  no person shall 

erect within the city limits any house or building of any kind, or 
add to, improve, or change any building, without having first 
obtained permission from the board of aldermen, is  void, for the 
reason that  i t  does not prescribe a uniform rule of action for govern- 
ing the exercise of the discretion of the aldermen, but, on the con- 
trary, leaves the rights of property subject to their arbitrary discre- 
tion. S. v. Tenant, 609. 

2. And a subsequent ordinance adopted to enforce the provisions of such 
invalid ordinance, by providing penalties against any person who 
shail construct or work upon the construction of any building being 
erected without the required permission, is void upon the same 
ground; and in this case is void upon the further ground that  it  was 
enacted after the contract to construct the building was entered into 
and the work had commenced. Ibid. 



INDEX. 

PROBATE AND REGISTRATION: 
1. The probate of a lost will must be made before the clerk of the Supe- 

rior Court. McCormick v. Jernigan, 406. 
2. Lost bonds and deeds must be set up in a court of equity. Ibid. 
3. No statute of limitations applies to the probate of a lost will. Ibid. 

PROCESS: 
1. The remedy against a judgment by default because of insufficient 

service of process is  either by a special appearance and motion to 
vacate, or, in  some cases, by recordari. The party seeking the 
relief cannot enter a special appearance for the purpose only of 
taking a n  appeal, and thereupon have the rggularity of service 
determined. Clark v. Manufacturing Co.; 111. 

2.  I t  is essential to the validity of service of summons by publication 
that  the affidavit upon which the order is  to be based should set 
forth facts upon which the alleged cause of action is founded, a s  
well as  those which disclose the necessity that the nonresident de- 
fendant should be made a party, with sufficient particularity to enable 
the court to see and determine that there is a sufficient cause of 
action and defendant is  a necessary party thereto. Bacon v. John- 
son, 114. 

3. When the purpose is to allege a cause of action against a nonresident, 
i t  is necessary to set forth in  the affidavit that  he has property in 
the State. Ibid. 

4. Where the court, in refusing to set aside a judgment by default 
rendered upon service by publication, stated in his ruling that  "No 
just or reasonable cause has been shown why said judgment should 
be set aside," it  should have found the facts, in order that the cor, 
rectness of thi? conclusion might be reviewed upon appeal. Ibid.  

PROCESSIONING: 
1. The report of processioners should specify with reasonable precision 

the contentions of the parties, so that the matter in dispute and the 
conclusion arrived a t  may be made clear. Roberts v. Diclcey, 67. 

2. Upon setting aside the report of processioners, i t  is error to  render 
judgment for costs; that  can only be done upon the final determina- 
tion of the matter. Ibid. 

PURCHASE MONEY: 

1. I n  action for the recovery of purchase money the plaintiff set up the 
amount of the balance unpaid and how i t  was due: Held, suffi- 
cient. Bmith 1;. Arthur, 400. 

2. The plaintiff affirms a deed'which was delivered without his consent 
by suing for the balance due of the consideration. Ibi&.  

3. Recital of receipt of the consideration in a deed is not contractual in 
its character so a s  to preclude recovery of the purchase money due. 
Ibid. 
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RAILROADS: 
1. Where a railroad company permitted one of i ts  cars to remain for 

several days on a sidetrack, in a public street, in  such a position that 
it  projected 2 feet on a bridge a t  a public crossing, and was calcu- 
lated to and did frighten plaintiff's horse, whereby plaintiff received 
injuries, the company was guilty of negligence, although its other 
sidetracks nyay have been occupied fully with other cars necessary 
for the prosecution of its business. Ha?-re11 v. IZ. R.. 215. 

2. Evidence that  another horse had become frightened a t  the ame car, 
on a previous cocasion, was competent to show that it  was calcu- 
lated to frighten horses, and negligence in permitting it to remain 
a t  that place. 1l;itl. 

3. A complaint against two railway c.om~anies, one of which is a resi- 
dent but the other is  a nonresident corporation, to recover damages 
for injuries resulting from their joint negligence as  common carriers, 
does not state such a severable controversy a s  will authorize the 
removal thereof to the United States courts upon the application of 
the nonresident corporation. Bowley v. R. IZ., 315. 

4. I t  is not sufficient to allege i n  the pleading that  the resident corpora- 
tion was joined a s  defendant to prevent the nonresident corporation 
from removing the cause from a State to the United States courts; 
that  fact, if i t  can be made available a t  all, must be affirmatively 
established by competent evidence. Ibid.  

5. The consolidation of a railroad not exempt from taxation with one 
which is exempt does not extend the exemption to the property of 
the former, in the absence of clear, unmistakable provisions to that  
effect in  the law authorizing the consolidation. R. R. v. AlsBrook. 
137. 

6. The exemption from taxation claimed to have been granted in ch. 78, 
Laws 1833-34, incorporating the Wilmington and Raleigh Railroad 
Company (now the Wilmington and Weldon Railroad Company), 
if valid a t  all, is confined to the "main linev-from Wilmington to 
Halifax-and does not extend to or embrace any "branch roads" 
which that  company was authorized by its charter to  construct or 
acquire. I h i d .  

7. The acquisition of the Halifax and Weldon Railroad by the Wilming- 
ton and Raleigh Railroad Company (now the Wil~nington and Wel- 
don Railroad Company) under the act of 1835-36, did not merge the 
first-named road in the main line of the latter, and hence, the prop- 
erty thereby acquired i s  not entitled to claim the exemption from 
taxation alleged to have been granted in the charter of the Wil- 
mington and Weldon Railroad Company. Ibid. 

8. The rolling stock of the Wilmington and Weldon Railroad Company 
used upon the branch roads, or roads otherwise acquired, ascertained 
by a pro rata standard based on the relative lengths thereof to  the 
whole line, is liable to  taxation. Ibid. 

9. A common carrier is not exempt from liability for negligence in  . 
transporting passengers or freight, even though the purpose of the - 

shipper or passenger is unlawful and was so known to all the parties, 
unless the unlawful purpose entered into the consideration of the 
contract. Waters  1,. R. R..  338. 

4 8 9  



INDEX. 

10. I n  a n  action for damages alleged to have been caused by the failure of 
a railroad company to ship freight a t  a time stipulated, it was error 
to  submit to  the jury the question of damages caused by the deten- 
tion en ~ o u t e  of the freight shipped under a subsequent contract- 
especially as  the complaint did not contain any allegation of a 
breach in that respect. Ibid. 

Liability for damages in constructing road, 325. 

RAPE : 
1.  Two or more persons may be guilty of the single crime of rape, and 

be jointly indicted therefor. S. c. Jordan, 491. 

3. Upon the trial of an indictment for rape, the prosecutrix swore that 
one of the defendants held her while the other perpetrated the crime, 
and neither she nor her husband (who was present) assented to the 
act;  the defendants admitted the carnal intercourse, but testified 
that it  was with prosecutrix's consent, and, to break down her testi- 
mony, proposed to show by her examination on the preliminary 
hearing before a justice of the peace-which had been reduced to 
writing by the magistrate, but had not been signed-that she had 
then stated her husband told her to allow defendant to  have inter- 
course with her; the justice of the peace did not remember what 
she had sworn in that respect, nor could he refresh his memory by 
reference to the paper, but testified that the document was a correct 
statement of what she swore: Held, (1)  that  the proposed evidence 
was relevant and pertinent, although the witness had not been given 
opportunity to admit or deny the  statement; ( 2 )  that  the paper, 
while not competent as  substantive evidence, was competent for the 
purpose offered. Ib id .  

RECEIVER, 230. 
Clerk Superior Court receiver of minors' estate, and bond liable there- 

for, 62. 

RECORD, TTRANSCRIPT OF,  414. 
The Supreme Court will not consider a n  appeal from a motion to set 

aside the orders, decrees, etc., in  an action or special proceeding, for 
irregularities, unless the transcript contains a record of such action 
or proceeding; and where it appeats that  the original record has 
been lost or destroyed, the cause will be remanded, to the end that 
the record may be properly supplied. Cox 2;. Jones, 309. 

REFERENCE : 
1. In a reference involving the validity of a deed, the referee should find 

the facts one way or the other in  respect to the bona fcdes of the 
conveyance, and the finding should either be reviewed by the  trial 
court or submitted to the jury under a proper issue; and where the 
referee has failed to pass on this question, the proper practice is to 
move to recommit with instructions to find the fact. Blalock v. 
Manufuctzwi.ng Co., 99. 

2 .  The fact that  referee fails to find certain facts is not ground for 
exception, but is ground for motion to recommit with instructions. 
Tilley v. B i v e n ~ .  343. 
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REGISTRATION OF ELECTORS : 
1. The provision in the statute (ch. 287,  sec. 3, Laws of 1889)  that  no 

registration shall be valid unless it specifies, a s  near as may be, the 
age, occupation, residence, etc., of the elector, is in  conformity with 
the Constitution and is mandatory in  its terms, and he who seeks to 
vote without complying therewith must show that  he offered to do 
all that was required of him and was prevented by the fault of the 
registration officers. Hawis c. Bca~borough, 232. 

2. A response to the inquiry as to the place of birth and residence of the 
voter, giving the name of the county, is  sufficient compliance with 
the statute i n  that respect, but a response giving ohly the name of 
the State is too indefinite, and a registration thereon is invalid. 
Ibid. 

3. Where i t  appeared that the registrar read to each person applying to 
register the inquiry printed a t  the head of the columns of the regis- 
tration books furnished him, he discharged his duty in  that respect, 
and it  was the duty of the elector to  make his response sufficiently 
specific to meet the purposes of the law. Ibicl. 

RELIGIOUS ASSOCIATIONS : 
In  a n  action to recover damages for injuries alleged to have been received 

by the plaintiff while assisting as an employee in  the erection of 
a church, it  appeared that defendants were members of a committee 
appointed by the church organization for which the building was 
being erected, to supervise its construction, but they had no other 
interest, except as  members of the church, in the construction: 
Held, (1) that  the evidence did not establish the relation of master 
and servant between the plaintiff and defendants; ( 2 )  that the 
defendants were not proprietors or contractors, and in no aspect 
liable to plaintiff for his alleged injuries. Wilson v. Clark, 364. 

REMAINDER : 
Testamentary disposition construed as, 6. 

REMOVAL OF CAUSE: 
1. When the petition and bond required by the act of Congress regulating 

the removal of causes from State to Federal courts have been duly 
filed, the jurisdiction of the State courts ceases a t  once; and hence, 
where such petition and bond were offered, but before any order was 
made thereon, the plaintiff was permitted to amend his complaint in 
such way as would depriye the Federal court of jurisdiction, there 
was error. Winsloza v. Collins, 119. 

2. A complaint against two railway companies, one of which is a resi- 
dent but the other is a nonresident corporati'on, to recover damages 
for injuries resulting from their joint negligence a s  common car- 
riers, does not state such a severable controversy as  will authorize 
the removal to the United States courts upon the application of the 
nonresident corporation. Rozolez~ v. R. R.. 315. 

3. I t  is  not sufficient to allege in the pleading that  the resident corpo- 
ration was joined as  defendant to prevent the nonresident corpora- 
tion from removing the cause from a State to a United States court; 
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REMOVAL OF CAUSE-Continued. 
that fact, if i t  can be made available a t  all, must be affirmatively 
established by competent evidence. Ibid. 

4. The jurisdiction of State courts over the persons and subject-matter 
enumerated in  the act of Congress (Rev. Stat., see. 643) does not 
cease upon the filing of the petition for removal in the Circuit 
Court; that result follows only when the petition setting forth the 
facts required by the statute has been duly filed, and the appro- 
priate writ has been issued and made known t o  the State court. 
S. v. Sullivaa. 513. 

ROADS AND HIGHWAYS: 
1. No one, in  the absence of special authority from the Legislature or 

the board of county commissioners, has the right to erect and main- 
tain a bridge or ferry within such a distance of a duly authorized 
tollbridge as  will divert from the latter the custom which in the 
ordinary course of travel, would pass over it, whether that  distance 
be greater or less than five miles. Tollbridge 00. v. Flowers, 381. 

2. The distance of five miles prescribed in the statute (The Code, sec. 
2099) in reference to ferries is five miles in a direct straight line 
from the ferry first established. Ibid. 

RULES OF SUPERIOR COURT PRACTICE, 511. 

SALE, 15. 
FOR TAXES. 

1. The plaintiff, claiming under a tax sale, in  his complaint alleged that 
the land (describing i t  by metes and bounds) had been allotted 
to defendant as a homestead; that the said land had been duly listed . 
for taxation, and, upon failure of the owner, the "said land" was 
sold for taxes: Held, there was a n  irresistible inference that  the 
entire tract was sold, and no one but the county (under the Rev. 
Act of 1885) being entitled to purchase the whole tract,  a sale to an 
individual was void. Tucker v. Tucker, 333. 

2. This inference is  not rebutted by an agreed statement of facts that 
the land was duly listed, the tax lists placed in the hands of the 
collector, and that  advertisements and sales were made, there being 
no statem$nt as to the ,mann,er i n  which the sale was made. Did. 

3. The presumption that one who makes a sale of land for taxes has 
complied with the requirements of the law regulating such sales 
does not aribe until after the deed to be made thereupon has been 
executed. Ibid. 

FOR ASSETS. 
An administrator in 1860 filed a petition to  sell lands for assets; the 

heirs of the intestate were made parties, the infants being repre- 
sented by guardian ad litem; license was granted to sell subject to 
widow's dower, and the land not covered by dower was sold, report 
made and sale confirmed. In 1866, without further orders or notice 
(the guardian ad litem having died), the administrator sold the 
reversion in the land covered by the dower, the heirs at law being 
present, but the record did not show any report or confirmation. 
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SALECont inued .  
The proceeding had never been transferred to the Superior Court; 
but in  1882 the purchaser filed a petition stating the facts and asking 
an order amending the record nunc pro tunc, and for confirmation, 
which was granted. The heirs were not parties to  this petition. 
I t  appeared that the sale and purchase were in good faith, and the 
proceeds properly applied in the administration. In 1891 the heirs 
made a motion to set aside the sale: Held, (1)  that the sale in 
1866 was authorized by the license of 1860; (2) that vhi le  there 
was irregularity in  the failure to report and confirm the sale of the 
reversion, and the heirs a t  law should have been made parties to the 
proceeding to amend and confirm in 1882, yet the court, under the 
circumstances, did not commit error in refusing to set aside the 
sale. Adams v. Howard, 15. 

OF LIQUOR. See Liquor, sale of. 

SLANDER : 
1. Damages for slander cannot be set up as a counterclaim to a n  action 

for debt. Milling Co. u. Finley, 411. 
2. Where, upon such plea, on the intimation of the court an appeal was 

taken: Held, the appeal was premature. Ibid. 

STATUTE : 
The distance of five miles prescribed in the statute (The Code, sec. 

2099) in  reference to ferries, is  five miles in a direct straight line 
from the ferry first established. Tollbc'idge Co. v. Flowers, 381. 

The power conferred upon the Superior Courts by The Code, sec. 
908, to amend any process, pleading, or proceeding begun before a 
justice of the peace is unrestricted, save only that  the effect of the 
amendment must not change the nature of the offense originally 
intended to be charged. I t  is  not necessary that  the amendment 
should have the concurrence of the justice of the peace who heard 
the cause, nor that  the amended charge should be resworn. 8. v. 
Norman, 484. 

The act of 1899, ch. 444, making i t  a n  indictable offense to procure 
advances by false promises to begin work, i s  not unconstitutional. 
The gist of the offense is  not the obtaining the advances and after- 
'wards refusing to perform the labor, but in the fraudulent intent 
a t  the time of obtaining the advances and making the promise. 
Ibid. 

Where, upon a promise to begin work on the following Monday, the 
prosecutor made advances to the defendant, and the latter failed, 
and was arrested on complaint of prosecutor on Tuesday: Held, to 
be a failure to begin work within the meaning of the statute. Ibid. 

A justi.ce of the peace is not guilty of a violation of the statute (The 
Code, sec. 906) by failing to make report to the clerk of the Superior 
Court when there have been no criminal cases disposed of by him 
within the time therein prescribed. S. v. Latham, 490. 

Statutes depriving courts of jurisdiction once attached are strictly 
construed, and every requirement of such statute must be met 
before the court will yield its jurisdiction. S. v.  Sullivan, 513. 

493 
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7.  The statute, ch. 4, Private Laws 1891, prohibiting the manufacture of 
spirituous liquors within three miles of the Orphans' Home, near 
Barium Springs, Iredell County, without the written permission of 
the superintendent of the home, is a constitutional exercise of the 
power of police regulations, and operates on those who, a t  and 
before the time of its enactment, were engaged in the manufacture 
of such liquors within the prescribed territory. S. 2; Barringer, 
525. 

8. The fact that, upon the destruction of a portion of the buildings con- 
nected with the home, the inmates were removed temporarily to 
another place while the buildings were reconstructed, did not have 
the effect to suspend the operation of the statute. Ibid. 

9. An act may be in  part a public statute and in part a private one. Ibid. 
Unconstitutional, 538. 

SUPERIOR COURT, Rules of Practice, 511. 

SURETY: 
On official bond, 62. 
When discharged, 311. 

SURFACE WATER: 
1. Respecting the drainage or diversion of surface water, a railroad 

company enjoys the same (but no greater) privileges as any other 
landowner-that is, a right to cause it  to flow in its natural chan- 
nel.. Jenkins v. R. R., 438. 

2. Discussion by CLAEK, J., and MZRRIMON, C. J., as  to  the rights and 
duties of those draining land and flooding surface water upon the 
lands of others. Ibid. 

TAXATION : 
1. The power of taxation being essential to the life of government, ex- 

emptions therefrom are regarded as  in derogation of sovereign 
authority and common right, and will never be presumed. R. R. 
v. Alsbrook, 137. 

2. The grant of a n  exemption from taxation must be expressed by words 
too plain to be mistaken; if a doubt arise as  to the intent of the 
Legislature, that  doubt must be resolved in favor of the State. Ibicl. 

3. The grant of a n  exemption from taxation without some consideration 
or equivalent therefor received by the State does not constitute a 
contract, but a privilege merely, which may be recalled a t  the 
pleasure of the Legislature. Ibid. 

4. The consolidation of a railroad not exempt from taxation with one 
which is exempt does not extend the exemption to the property 
of the former, in the absence of clear, unmistakable provisions to 
that  effect in  the law authorizing the consolidation. Ibid. 

5. The exemption from taxation claimed to have been granted in ch. 78, 
Laws 1833-34, incorporating the Wilmington and Raleigh Railroad 
Company (now the Wilmington and Weldon Railroad Company), i f  
valid at  all, is confined to the "main linew-from Wilmington to 
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TAXATION-Contiwued. 
I 

Halifax-and does not extend to or embrace any "branch roads" 
which that  company was authorized by i ts  charter to construct or 
acquire. Ib id .  

' 6. The acquisition of the Halifax and Weldon Railroad by the Wilming- 
ton and Raleigh Railroad Company (now the Wilmington and Wel- 
don Railroad Company) under the act of 1835-36, did not merge the 
first-named road in the main line of the latter, and hence, the prop- 
erty thereby acquired is not entitled to claim the exemption from 
taxation alleged to have been granted in the charter of the Wilming- 
ton and Weldon Railroad Company. Ibicl. 

7 .  The rolling stock of the Wilmington and Weldon Railroad Company 
used upon the branch roads, or roads otherwise acquired, ascer- 
tained by a PI-o 7-ata standard based on the relative lengths thereof 
to the whole line, is liable to taxation. Ib id .  

For local municipal improvements, 32. 
Sale of land for nonpayment of taxes, 333. 
License tax on trade, 597. 

TRESPASS : 
In an action for trespass quare clausum fregit the burden is upon 

plaintiff to  prove title or actual possession of the locus in  quo. 
Hulse ?;. Brantley, 134. 

TRIAL: 
When the evidence upon a n  issue is  conflicting, it  is  error in the 

court to direct the jury to return a verdict for one of the parties- 
the jury alone being the judge of the weight of evidence. Buffkin 
v. Eason, 264. 

An appeal, from a refusal to render judgment upon the pleadings, 
taken before the trial, will not be considered. The proper practice 
is to enter the motion, and, if i t  is refused, note a n  exception and 
proceed with the trial. Cameron .v. Bennett, 277. 

Upon the trial of an action involving the regularity of an election, 
there was evidence tending to show that the returns from one voting 
place had been altered surreptitiously by a friend and partisan of the 
defendant: Held, that  the declaration of such partisan, not made 
in the presence of the defendant, was not competent-he not having 
been examined as a witness. Merrill v. Whitmire, 367. 

The Supreme Court will not assume that the facts stated in  an assign- 
ment of error are true, when the case on appeal, settled by the trial 
judge, contains no statement of such facts. Ibid.  

Requests for special instructions should be in  writing and presented 
to the court before the close of the evidence. Ib id .  

Where the State relies upon circumstantial evidence of such kind that  
each circumstance is a necessary link, a n  instruction to the jury 
that  it  is  incumbent on the State to  establish each circumstance 
beyond a reasonable doubt would be proper; but where various 
independent circumstances are  relied upon to establish a fact, an 
instruction that the jury must be satisfied, upon the whole evidence, 
of the guilt of the defendant, is suficient. i3:v. Crane, 530. 
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TRIAL-Continued, 
7. Upon a motion to set aside a verdict on the ground that  a juror had 

been tampered with, the finding by the trial judge of the fact that 
the juror had not been influenced by the effort to  tamper with him 
is conclusive. Ibid. \ 

TRUST AND TRUSTEES, 99, 169, 403. 
In 1870 defendant purchased land a t  sale under execution and took the 

sheriff's deed therefor, upon which he endorsed, under seal, a n  agree- 
ment that he held the land for the joint benefit of one M, and himself, 
subject to the condition that the lands were to stand a s  security for 
a debt due himself and then a debt to one W., and after payments of 
purchase money any profits realized were to be equally divided 
between M. and himself. M. died intestate before all the lands were 
sold, when defendant sold as  trustee a t  public sale for a fair price, 
and the purchaser failing to make payment, reconveyed to defendant, 
who settled with M.'s administrator, accounting with him for the 
share to which M. would have been entitled. In  an action by M.'s 
heirs a t  law for an account and sale and partition: Held, ( 1 )  that 
defendant and M., by virtue of the agreement endorsed on sheriff's 
deed, became equitable tenants in common of the lands, and upon 
1K's death his estate descended to his heirs a t  law; ( 2 )  that  the 
defendant had no power to make the sale of lands after M.'s death, 
and his attempted sale was void, and the settlement with and pay- 
ment to the administrator were not binding on the heirs of M.; ( 3 )  
that the defendant was the trustee of an express trust, and the 
statute of limitations did not bar plaintiff's cause of action; ( 4 )  
that M.'s administrator was not a necessary party to the action, 
though defendant was entitled to have him brought in if he so 
desired. Maxwell v. Barringer, 76. 

University of North Carolina has power to take and execute trust, 26.  

UNDERTAKING : 
Liability of sureties upon, 220. 

UNIVERSITY: 
Has power to take and execute trusts, 26.  

VENDOR  AN^ VENDEE : 
The vendor, in a par01 contract to convey land, will not be permitted to 

evict a vendee who has entered and made improvements, until the 
latter has  been repaid the purchase money and compensated for 
betterments. Vann v. Newsom, 122. 

VERDICT: 
1. Upon a motion to set aside a verdict on the ground that a juror had 

been tampered with, the finding by the trial judge of the fact that 
the juror had not been influenced by the effort to tamper with him 
is  conclusive. S. v. Crane, 630. 

2 .  Upon the trial of an indictment charging the defendants with the 
prosecution of a certain trade without paying a tax and procuring 
a license, i n  violation of a municipal ordinance, the jury returned a 
special verdict, but failed to find the facts in  reference to the pay- 
ment of the tax and issuance of the license: Held, that  the verdict 
was fatally defective. S. v. Yount. 597. 
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VIEWING PREMISES, 438. 

VOTERS : 
1. While the General Assembly cannot add to the qualifications pre- 

scribed by the Constitution for voters, i t  has the power, and it  is 
its duty, to enact such registration laws a s  will protect the rights of 
duly qualified voters; and no person is entitled to vote until he has 
complied with the requirements of those laws. Harris v. Scar- 
borough, 232. 

2. Where there has been no registration at  all, the votes cast cannot be 
counted by proving that none but duly qualified electors voted; 
possibly this principle might be relaxed where a fraudulent con- 
spiracy to deprive the voters of the right of suffrage is shown; and 
it  does not apply where the Legislature has failed to provide means 
for registration. Ibid. 

3. Where a voter offers to comply with the laws in reference to regis- 
tration, but is  prevented by the wrongful conduct of the registrar, 
his vote should be received and counted, but a vote cast upon a n  
invalid registration should be rejected. IbtcE. 

WAIVER: 
1. If a party relies for his recovery upon a waiver of some material con- 

dition or stipulation connected with the cause of action, he should 
set forth such waiver in  his pleadings; but if in the progress of the 
trial it becomes necessary for him to establish a waiver of some 
incidental requirement on his part, not affecting the substantial 
merits of the action, he may prove it  without having pleaded it. 
Manufacturing 00. v. Assurance GO., 176. 

2. The stipulation usually inserted in  policies of insurance that  no agent 
of the insurer is  authorized to change the terms of the contract, and 
that such terms shall not be waived except in writing endorsed on 
the policy, does not extend to conditions to be performed after a loss 
is incurred. Dibbrell v. Insurance Go.. 193. 

3. The authority conferred by an insurance company upon its agent in 
adjusting a loss to require or dispense with'the production of papers, 
under a stipulation to that  effect i n  the policy, necessarily involves 
the authority to waive compliance with another stipulation requiring 
suits to be brought within a specified time. Ibid. 

4. And where such agent did, from time to time, make successive de. 
mands for books and papers, the production of which necessarily 
consumed the time within which suit was required to be brought 
by a stipulation in  its policy, the said stipulation was waived, and 
the insurer was estopped from insisting on its enforcement. Ibid. 

WATER SUPPLY, contract to furnish, 449. 

WILL : 
1. A testamentary disposition will never be construed to be an executory 

devise if it is possible to give it effect as a remainder. Watson V. 
Smith, 6. 
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2. Under a devise to W. for life, and a t  his death to such child or chil- 
dren of W. that might then be living, and should he die without 
issue, then to G., concurrent contingent remainders were created for 
the use of the children of W. and the said G., the latter to  take 
effect in  the event the limitation to the former should fail to take 
effect. Ibid. 

3. An assignment of an interest in  a n  executory devise or contingent 
remainder will be enforced in equity, i f  free from fraud and founded 
upon a valuable consideration. Ib ib .  

4. A testat,or devised to the trustees of the University of North Caro- 
lina a fund wherewith to establish a professorship of agricultural 
chemistry; a contest as  to the validity of the will having arisen, 
a compromise was agreed upon by the  parties interested, whereby 
the will was admitted to probate and the trustees received a certain 
sum-less than the amount of the original bequest-in settlement: 
Held, (1) the University had the capacity to take and execute the 
trust created and imposed by the will; ( 2 )  that  i t  took the fund 
received, not by virtue of the compromise, but under the will; ( 3 )  
that it  took the fund for the purpose of the trust,  and not for i ts  
general business purposes, and therefore it  was not subject to any 
proceeding to apply it  to the debts of the University. Brewer v. 
Universitz~, 26. 

5. A devisee is not compelled to make an election until he  has had a n  
opportunity to determine on which side his interest lies, but there 
must not be such unreasoliable delay as  to injure rights acquired 
by others. Vann v. hTezosom, 122. 

6. Where the devisee of a tract of land charged with the payment of 
a legacy had been in pos?ession, under a verbal promise from the 
devisor to convey, for several years before the death of the testator, 
made no election until more than three years, and when he was 
sued by the executors to enforce the charge: Held, that he might 
then make his election, and was not barred by the lapse of time 
from setting up his claim for betterments. Ibid. 

7.  In  such case the decree should direct a sale of the land, and that the 
proceeds should be applied first to the satisfaction of the sum ascep 
tained to be due the defendant vendee for betterments, and then, if 
there is a surplus, to the payment of the amount charged upon the 
land by the will. Ibicl. 

8. The probate of a lost will must be made before the clerk of the Supe- 
rior Court. McCormick v. Jernigan, 406. 

9. NO statute of limitations applies to the probate of a lost will.  bid. 


