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CASES 

A R G U E D  A N D  D E T E R M I N E D  
I N  T H E  

SUPREME COURT 

NORTH CAROLINA 

RALEIGH 

FEBRUARY T E R M ,  1890 

A. CARTITTRIGHT, Adm'r of NATHAN RICHARDSON, v. HENRY A. 
KERMAN. 

Admissions-Presumption of Paymemt-Evidence, 

In an action against the principal obligor in a bond, executed prior to 1868, 
his admission that neither he nor his surety have paid the bond is suffi- 
cient to rebut the presumption of payment, nothing else appearing. 

This was an acTIor;r, tried before Boykin, J., at February Term, 1889, 
BEAUFORT Superior Court. 

The action was begun before a Justice of the Peace in 1888, on a joint 
bond signed by defendant and one Jordan, June 10, 1867, for the sum 
of $90.50, and thence by appeal came to the Superior Court. At  the 
trial in the Superior Court the execution of the bond was admitted. 

k The plaintiff introduced as witness one Simmons, who testified as to 
sundry admissions of the defendant, which were relied on to rebut the 
presumption of payment. So much of his evidence as is material 
appears in  the opinion. The defendant introduced no testimony, 
and asked the Court to charge the jury that the evidence was not ( 2 ) 
sufficient to repel the presumption of payment. The Court de- 
clined, and instructed the jury that, if they believed the evidence, the 
plaintiff was entitled to recover. Defendant excepted. Verdict and 
judgment for plaintiff. Defendant appealed. 
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Mr. C. F. Warren, for plaintiff. 
Xr.  J. H. Small, for defendant. 

CLARK, J.-after stating the facts: T h e  defendant, who is alone sued, 
and who, by his admission, is  the principal obligor, stated to the witness 
i n  1881 or 1882, "that neither he  nor Jordan (the surety) had paid the 
note," and a t  the tr ial  of this case before the Justice of the Peace he 
stated that  he had made such admission to the witness, and that "the 
note had not been paid since." The  Court properly told the jury that, 
if they believed the evidence, the presuniption of payment had been 
rebutted. 

This  case differs from Rogers v. Clements, 92 N .  C., 81, and 98 N. C., 
180, i n  that  here i t  is  not the admission of one of two co-obligors that 
he has not paid the debt, which was held in  that  case not competent 
against the other, who was not present when such admission was made. 
I n  the present case, the principal obligor and sole defendant admits that 
neither he nor the surety has paid the note. Such admission is  good 
against the party making it. Rev. Code, ch. 65, $22.  I t  would not be 
evidence against the surety, but he is not sued, and the judgment herein 
cannot be given in  evidence against him, for the defendant, being the 
principal obligor, cannot call upon h im for contribution. 

Affirmed. 

A. D. ALSTON, Ex'r of SARAH M. ,4LSTON, v. JAMES B. HAWKINS. 

Presumption of Payment-Jon-residence-Imsolvency-Evidence- 
Statute of Limitations. 

1. If insolvency of the obligor is relied upon to rebut the presumption of pay- 
ment arising from the lapse of time, it must be shown to have existed 
continuously during the entire statutory period. 

2. The non-residence alone of the obligor is not sufficient to rebut the presump- 
tion of payment arising from the lapse of time, though evidence of that 
fact is competent in support of other proof, such as insolvency, to rebut 
the presumption of payment. 

3. Where the defendant was a non-resident, and the only evidence of insoh- 
ency was a letter written by him to a person, not in any way connected 
with the bond sued on, from which it appeared that he was in possession 
of considerable broperty, but in which he declared that he had his prop- 
erty so fixed that his creditors could not disturb i t :  LIeld not sufficient to 
rebut the presumption of payment. 
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4. If actual payment is relied upon, the prohibition of the competemy of 
parties in interest as  witnesses does not apply-aliter lahere the statute 
of presumption of payment is invoked. 

This is a CIVIL amrox, which was tried before Boykin, J., at Septem- 
ber Term, 1889, of WARREIT Superior Court. 

The suit x7as upon a note, under seal, executed by the defendant to 
plaintiff's testatrix on 4th August, 1856. There mas a payment of $100, 
endorsed June lst, 1866. The defendant relied upon the presumption 
of payment under the statute (Rev. Code, ch. 65, $16). To rebut the 
presumption, the pialntiff' showed that defendant has resided in Texas 
since the year 1857, and introduced, after objection, the following letter 
written by defendant: 

"March 23, 1871. 

"DEAR CHARLES: I received your letter last week, requesting me to 
send you fire thousand dollars, which is impossible for me to do. All 
niy crop of last year will not bring more than five thousand dollars. I 
have not paid the thousand dollars I borrowed to send you. I promised 
to pay i t  out of last crop, which I will do. I owe other debts, but can- 
not pay them just now. I have had my property so fixed my creditors 
cannot disturb it, but I ~vill pay every debt I owe in the world, but I 
must have a little time to do so. When I sell my sugar I will send you 
all the money I can. I expected to get some money from the bank. 
The suit has not been decided in  the Supreme Court. I think I mill 
recox-er half after awhile. I have a full supply of hands this year, culti- 
~ a t i n g  all the plantation. Hope to make a good crop this year. " '% * 

"Yours truly, 
"JAXES B. HATVI~KS." 

His  Honor intimated his opinion that there was no evidence to go to 
the jury to rebut the presumption of payment, in submission to which 
the plaintiff suffered a nonsuit, and appealed. 

Xessrs. J .  B. Batchelor and John. Devereuz, Jr., for the plaintiff. 
X r .  E. C. Smith, for the defendant. 

SHEPHERD, J. : "The presumption of payment arising from lapse of 
time under the statute is one which the law itself makes, and it has such 
an artificial and technical weight that whenever the facts are admitted, 
or established, the Court must apply it as an inference or intendment of 
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the law; and so, too, the question whether that presumption has 
( 5 ) been rebutted is one of law, which, when the facts are ascer- 

tained, the Court must determine, and not leave to the discretion 
of the jury." RUFFIN, J., in Grant v. Burgwyn, 84 N.  C., 560. 

I t  is well settled that when insolvency is relied upon to rebut the pre- 
sumption, the creditor must show that i t  existed during the entire statu- 
tory period next after the maturity of the debt. Grant v. Burgwyn, 
mpm; McKinder v. Zttlejohn, 26 N. C., 198; Walker v. Wright, 47 
N. C., 156. 

Applying these principles to the case before us, i t  is clear that the 
plaintiff has failed to rebut the presumption of payment arising from 
his long inaction. Assuming that the statute did not commence to run 
until the 1st of January, 1870, we have a period of seventeen years in 
which the plaintiff has made no effort whatever to enforce the payment 
of his claim. The only evidence as to the insolvency of the defendant 
during all of these years is contained in a letter written by him on 
March 23d, 1871, and addressed to "Dear Charles." I t  does not appear 
that this person is  in  any way connected with this debt, nor does the 
letter so identify the indebtedness therein mentioned with the bond sued 
upon as to warrant us in  holding that i t  amounts to an acknowledgment. 
Treating it, however, either as an acknowledgment, or more properly as 
evidence merely of insolvency at its date, there is no testimony as to the 
continuance of such insolvency during the succeeding sixteen years. 

I t  needs not the citation of authority to show that this proof is in- 
sufficient to repel the presumption of payment. The learned counsel, 
however, insist that the non-residence of the defendant should have been 
submitted to the jury. I n  Kline v. Kline, 20 Pa. St., 503, WOODARD, J., 
in  speaking of this position, says that "if it had ever been held to be, 
i t  might be doubted whether the rule ought not to be abrogated now, 

since the facilities of intercommunication have multiplied so 
( 6 ) wonderfully in  all directions, But such a rule has never been 

established. The States of this confederacy are not foreign 
countries in  respect to each other. We have a common federative head 
and a common constitution, which secures to the citizens of each State 
all the privileges and immunities of citizens of the several States. The 
tribunals of Ohio are as open to the citizen of Pennsylvania as his own 
Courts, and if he will not avail himself of his privileges, he may not take 
advantage of his own inaction to rebut a statutory presumption of law." 

I n  the cases cited by the plaintiff (Armfield v. Moore, 97 N. C., 34, 
and Li1l.y v. Wooley, 94 N.  C., 412) there are suggestions as to the hard- 
ship of requiring a creditor to resort to  a distant forum i n  order to  col- 
lect his debt, but the statute of presumption was not then under con- 
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sideration, and the remarks of the Justices who delivered the opinions, 
cannot therefore be regarded as authority upon the question before US. 

Especially is this true when we consider that this Court has several 
times emphatically decided that non-residence alone is not sufficient to 
rebut the presumption. I n  Campbell v. Brown, 86 N. C., 376, RUFFIN. 
J., in delivering the opinion of the Court, said that the presumption of 
payment is one ('that may bo, rebutted by proof of circumstances which 
raise a stronger counter-presumption, and, as was said in McKinder v. 
Gttlejo'hn, 26 N. C., 198, evidence of a change of residence, or even 
distant residence, may be received for this purpose in aid of other evi- 
dence, such as the insolvency and general destitution of the debtor. But 
we know of no authority proceeding from this, or any other Court, for 
saying that a mere change of residence is of itself sufficient wholly to 
prevent the presumption which the law, by an intendment of its own, 
raises from the lapse of the prescribed number of years, without some- 
thing having been done on the part of the creditor to enforce the 
satisfaction of his demand." ( 7  

Although non-residence is competent, when connected with 
other circumstances tending to rebut the presumption, we cannot hold 
that it is sufficient when the only circumstance with which it is to be 
considered is the insolvency of the debtor for only the second year of 
the statutory period, leaving the preceding year, and the succeeding six- 
teen years, wholly unaccounted for. 

The furthest that the Court has ever gone in this direction was in 
Mcliinder v. Littlejohn, 26 N. C., 198. There was evidence of the con- 
tinuous insolvency of the debtor for twenty-five years, with the excep- 
tion of eighteen months during the first seven or eight years, when i t  
was shown that the defendant had property. During this time he was 
a non-resident of this State. The Court said that "the circumstance of 
distance between the debtor and the creditor might, we think, be left to 
the jury, with the fact of a continuous insolvency during the residue of 
the twenty years, as some evidence that the debtor did not pay the debt 
during that small space of time. * * * The distance is material 
only as preventing the possession of property by the debtor for but a 
short period from counteracting the effect of insolvency as a circum- 
stance repelling the presumption of payment. For if the debtor, living 
more than a thousand miles from the creditor, and in a situation between 
which and the place of the creditor's residence there was but little com- 
munication, should have had i n  possession property of value to pay the 
debt but for a very short time, so that the jury should think the creditor 
did not know of it, and could not get payment out of that property, it 
might be regarded as being substantially a continued insolvency, es- 
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pecially where, as here, the debtor seems barely to have had possession 
of property without its appearing how he got i t  and whether he had 

paid for it." I t  will be observed how cautious the Court is in 
( 8 ) giving any efficacy to such evidence, even in a case of long and 

continued insolvency, and the decision is put upon the ground 
that, owing to the distance, the plaintiff might not have known of the 
possession of property by the defendant. 

How different is the case before us. Here, as me have said, the only 
proof of insolvency are the declarations in the letter of 1871, from which 
i t  plainly appears that the debtor is in possession of considerable landed 
property on which, he compiains, there was only raised a crop of $5,000 
the previous year. He  calls i t  "my property," and frankly admits that 
he has had i t  so "fixed" that his creditors cannot disturb it. He has a 
suit in the Supreme Court and thinks that he "will recover half after a 
while." He  has "a full supply of hands7' "cultivating all the planta- 
tion," and hopes to make a good crop. He  is giving his whole attentiozi 
to it. Surely this does not indicate such poverty as to render i t  im- 
possible for the defendant to pay, nor are the circumstances of such a 
nature as to discourage the plaintiff from a vigorous effort to subject the 
property to the payment of his claim. * 

I n  McKinder's case, the testimony, as we have remarked, was con- 
sidered because i t  was improbable that the creditor knew of his debtor 
possessing property for the short period of eighteen months. I n  our 
case the creditor is actually informed by the debtor of his possession of 
a large property, and of his effort to prevent his creditors from reaching 
it, thus furnishing to the creditor valuable written testimony which he 
could use in  subjecting the property to the satisfaction of his claim. I t  
would, we think, be stretching the principle of McXinder  v. Lit t le john 
very fa r  to hold that such testimony is legally sufficient to go to the jury. 

The plaintiff further contends that the statute does not run during 
the absence of the debtor from the State, and for this he relies upon 
S u m m e r l i n  v. Cowles, 101 N. C., 473. I n  that case, the late Chief Jus- 

tice remarked that, while there is no saving clause in the statute 
( 9 ) of presumption (Rev. Code, ch. 65, 59), "yet, when it is adopted 

as a measure of time in  which an action must be brought, i t  must, 
by reason of the same analogy, be accompanied with the qualification 
attaching to all limitations and mentioned in section 9 preceding." This 
suggestion on the part of the learned Chief Justice was unnecessary to 
the decision of the case, as i t  will be observed that the defendant relied 
upon the statute of limitations. This will more particularly appear by 
an  examination of the papers on file in this Court. 

We cannot consider the suggestion as authority, as i t  is entirely 
opposed to many cases in which the point was directly presented and 

36 



N. C.] FEBRUARY TERM, 1890. 

distinctly decided to the contrary. Headen v. Womaclc, 88 N. C., 468; 
Houck v. Adams, 98 N. C., 519; Hamlin v. Mebane, 54 N.  C., 18; 
Hodges v. Council, 86 N. C., 181; Campbell v. Brown, 86 N .  C., 376. 
His  Honor was correct in  ruling that the testimony offered was not 
legally sufficient to rebut the presumption of payment. 

We are also of opinion that Dr. Willis Slston mas properly excluded 
as a witness for the plaintiff. H e  mas interested in the result of the 
action, and falls directly within the inhibition of The Code, $580. I t  is 
urged that this section does not apply because the defendant pleaded both 
the: statute and  actual payment. Where actual payment is pleaded and 
"relied" upon, the statutory prohibition has no application, but merely 
pleading actual payment does not prevent its operation. Here the de- 
fendant offered no testimony whatever, and "relied" solely on the pre- 
sumption of payment arising from the lapse of time. I t  is very plain 
that our case is not within the exception. B ~ o w n  v. Cooper, 89 N. C., 
238. 

Upon a review of the whole case, we are unable to find any error. 
Affirmed. 

Cited: Cox v. Browel; 114 N.  C., 424; Faggart c. Bost, 122 N.  C., 
522, 523. 

( 10 > 
W. E. BRITT et al. v. J. P. HARRELL, et al. 

Chattel Mortgage-Equitable Lien-Equitable Assignment. 

1. The words "we promise to pay to L. & B., out of the proceeds of certain 
railroad ties we have now in Hertford County, amounting to forty-two 
hundred, the sum of a hundred and thirty-tvvo dollars, * * * and au- 
thorize the purchaser to retain that amount for them," contained in a 
promissory note, are not sufficient to constitute it a chattel mortgage, or 
an equitable lien, though duly proved and registered. 

2. Nor is such instrument a sufficient equitable assignment of the ties, or the 
proceeds thereof, to the payment of the debt. 

This was a CITIL ACTION, tried before Boylcin, J., at Spring Term, 
1889, of the Superior Court of Hertford County. 

The plaintiffs allege, in substance, that in February, 1888, Dunn & 
Kitchen were engaged, in the county of Hertford, in getting railroad 
ties for market, and while so engaged the plaintiffs made advances to 
them in money and supplies to a large amount; that on the 13th day 
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of February, 1888, "said Dunn & Kitchen were indebted to said Britt & 
Lawrence i n  the sum of $132.26, balance on said supplies," for which 
they executed their promissory note, in  words and figures as follows: 

'($132.26. WINTON, N. C., February, 13, 1888. 
"We promise to pay Lawrence & Britt, out of the proceeds of certain 

railroad ties we now have in Hertford County, amounting to about 
forty-two hundred, the sum of one hundred and thirty-two 26//100 do]- 
lars, with interest thereon from December 3d, 1887, to be paid as fol- 
l o w :  First d~duct ing eighteen hundred ties for 0. H. Perry from the 
first amount hauled, then we will pay Lawrence & Britt, out of the re- 

mainder, at the rate of ten cents a piece for all delivered to 
( 11 ) transportation until they are paid in full, and authorize the pur- 

chaser to retain said amount for them. 
'(Witness our hands, this the 13th day of February, 1888. 
"Witness : DLTNN & KITCHEK. 

"R. W. WINBORNE." 

The said paper-writing was dply proved and registered in Hertford 
County on the 14th of February, 1888, and "thereafter Dunn & Kitchen 
did not cut and hew any more ties in  said county, and said 4,200 ties 
were all that they had in said county at that time; that about the 1st 
of April, 1888, Dunn 6: Kitchen deli~ered 800 ties for transportation, 
and left the remainder in  the woods where they were cut; that about 
June lst, 1888, Dunn & Kitchen abandoned the State, or kept them- 
selves concealed therein to avoid service of summons, and with intent 
to defraud their creditors; and thereupon J. J. Jordan and S. J. Hollo- 
man, upon whose lands the ties were cut, sued out an attachment against 
them, and, under proceedings therein, the remainder of said ties, about 
3,400, were sold at public sale, and the defendant Harrell became the 
purchaser; the ties so purchased were those owned by Dunn & Kitchen, 
in Hertford County, at the time of the execution by them of the said 
paper-writing, and embraced within its provisions; the defendants J. P. 
Harrell and A. C. Vann hauled to a point on the banks of the Chowan 
River, for transportation, 2,000 or more of the ties. No part of said 
note has ever been paid, and the plaintiffs allege that they have an equit- 
able lien to have said ties subjected to the payment thereof. Dunn & 
Kitchen are totally insolvent, as is also Harrell, who is threatening to 
sell and remove said ties, and, if permitted to do so, the plaintiffs will 
sustain irreparable loss. Harrell purchased with full knowledge of the 

claim of plaintiffs, and they ask that he be restrained," &c. 
( 12 ) A restraining order was issued, and the defendants filed there- 

after the following demurrer : 
3s 
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"The defendants demur to  the plaintiffs' complaint in this action, be- 
cause it fails to state facts suficient to constitute a cause of action, in 
that- 

"1. I t  does not appear that the plaintiffs have any lien, equitable or 
otherwise, upon the railroad ties described in the complaint. 

"2. It does not appear that the defendants, or either of them, are 
under any legal obligation whatever to the plaintiffs." 

Judgment was rendered sustaining the demurrer, and the plaintiffs 
appealed. 

Mr. B. B. Winbome, for plaintiffs. 
Mr. W. D. Pruden, for defendants. 

DAVIS, J.-after stating the case: The sole question presented in this 
case is, Was the paper executed by Dunn & Kitchen a chattel mortgage? 
Was it  sufficient to constitute a lien, legal or equitable, in favor of the 
plaintiffs against a purchaser at a sale made by the Sheriff under execu- 
tion ? 

Whether the instrument, in itself, is a mortgage, is a question of law 
to be determined by the Court. Comron v. Standland, 103 N. C., 207; 
Jones on Chattel Mortgages, $18. 

I n  the case before us there is nothing in the paper to indicate that 
Lawrence & Britt shall "have a lien" upon the railroad ties. Nothing 
found therein imports a conveyance of the title to the ties. No au- 
thority is given to sell the property upon default of payment, or in  any 
way to dispose of or control it. There is nothing to bring it  within the 
definition of a legal mortgage. Jones on Chattel Mortgages, $1, et seq. 

But i t  is insisted that i t  is an equitable assignment or appropriation 
of the ties to the payment of this debt, and the purchaser at the 
Sheriff's sale had notice. We do not think it  can be so con- ( 13 ) 
sidered. I t  was only a promise by Dunn & Kitchen to pay 
money, with the additional promise that they would pay it  "out of the 
proceeds" of the ties. 

While "no particular form is necessary to constitute a mortgage," yet 
the words must "clearly indicate the creation of a lien, specify the debt 
to secure which it  is given, and upon the satisfaction of which the lien 
is to be discharged and the property upon which it is to take effect." 
"The statement that the creditor is to have a lien, and that on default 
he may take possession and sell, " " * sufficiently discloses the in- 
tent." Harris v. Jones, 83 N. C., 318, and cases cited. The instrument 
under review gives the plaintiff, in no event, authority to take possession 
and sell the ties. 
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A debtor says to his creditor: "I will send cotton which I have in my 
gin to my commission merchant and pay your debt out of its proceeds, 
or I will authorize him to retain it  for you." The debtor sends the 
cotton off and sells it, or i t  is seized under execution and sold by the 
Sheriff. Would the creditor, in such a case, even though he had regis- 
tered the promises of his debtor, have a right, in law or equity, to follow 
the property and have it applied to the payment of his debt? However 
i t  might be as between the parties, one making the promises and the 
other relying on them, in the absence of any charge or circumstances of 
fraud or cdlmion to cheat the d e h t ~ ,  as to third p r s o ~ ~ ,  such an agree- 
ment could, in no sense, be regarded or treated as a mortgage of the 
cotton. 

The plaintiffs say: '(This lien was not divested by the attachment in 
favor of Jordan and Holloman and the sale thereunder to the defend- 
ant," and for this, the case of Lake v. Doud, 10 Ohio, 415, is cited. The 
plaintiff's misfortune is that, in this case, there was no lien. I n  the case 

of Lake v. Doud, the mortgage had been drawn properly, and was 
( 14 ) registered, but it was improperly attested; was not therefore a 

. "legal mortgage." The complaint charged that the defendants 
(whose relations to each other are set out) combined to cheat and de- 
fraud him, and the Court, after setting forth at great length facts to 
show the fraudulent character of the transaction, were "irresistibly led 
to the conclusion" that i t  was fraudulent and void, and held that though 
the plaintiff had no legal mortgage, yet he had an equitable mortgage; 
which could be enforced. 

There is no allegation or pretence of any combination and collusion 
between the execution creditors, the purchasers at the Sheriff's sale, and 
the debtors in the present case, to cheat and defraud the plaintiffs, and 
the case is unlike that of Lake v. Doud. 

The plaintiffs had nothing in addition to their note but the p~omises 
of Dunn & Kitchen that they would pay "out of the proceeds of certain 
railroad ties," &c., and "authorize the purchaser to retain" the amount 
of their debts for them; and these promises, without a transfer of the 
title to the ti&, as security, were worth no more, i t  seems, than the 
promise to pay the money. 

Affirmed. 
Cited: G r i e ~  v. Weldom, 205 N.  C., 578. 
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W. I?. KORR'EGAP v. A. W. STYRON et al. 

Lien-Waiver-Estoppel. 

1. In an action brought to subject a vessel to a lien for materials furnished 
in its construction, it was found that, at or before the filing of the notice 
of lien, the plaintiff assented to a sale which was made to third parties 
and agreed to accept three notes secured by a second mortgage on the 
vessel as security: Held, such agreement Eas a waiver of the lien, and 
the lienor rras estopped to enforce his demand against the purchaser. 

2.  The fact that the notes and mortgage were never, in fact, executed pur- 
suant to agreement does not vitiate the waiver, it not appearing that their 
execution was a condition precedent thereto. 

This mas a CIVIL ACTIOS, tried at February Term, 1890, of ( 15 ) 
BEAUFORT Superior Gourt, before Boykin, J. 

This action mas brought by the plaintiff, as assignee of W. F. Korne- 
gay & Co., against the defendants Styron & Duncan, the builders of the 
vessel presently to be mentioned, and the defendant Brown, who after- 
wards purchased that vessel, claiming mediately under his codefendants. 

The plaintiff alleges in  his complaint, among other things, that he 
manufactured and sold to said Styron & Duncan, for a price specified, "a 
marineboiler, %' * * to be used in  completing, equipping, furnish- 
ing and fitting out a certain steamboat named (Margie,' which said de- 
fendants were then engaged in building at Washington, in the county of 
Beaufort," &c. And further- 

"5. That within the time prescribed by law, the plaintiff filed in the 
office of the Clerk of Superior Court of said county a notice of lien for 
said claim upon said steamboat for balance then due, to-wit, eight hun- 
dred dollars, with interest from February 3d, 1885. 

"6. That the defendant C. M. Brown is in possession of said steam- 
boat, claiming it under a sale under a mortgage given by the said Stpron 
6: Duncan, as the plaintiff is informed and believes." 

The defendants, in  their several answers, deny that the plaintiff ever 
acquired any lien upon the vessel as claimed by him, or at  all, and the 
defendants Styron & Duncan among other things, allege- 

"4. That on or about June 11th) 1884, these defendants, mith the con- 
sent and affirmance of plaintiff, sold and conveyed said steamer to the 
New Eerne, Beaufort and Onslow Inland Coasting Company, a corpora- 
tion of Carteret County, N. C.;  that at  said sale and transfer, 
said plaintiff agreed, with the officers of said corporation, to ( 16 ) 
accept its notes, to be secured by a secoild mortgage on said 
steamer for said sum claimed by him. 
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" 5 .  That thereby these defendants were individually released from 
said obligation by plaintiff. 

"6. That they adopt sections 3, 5, 6, 7, 8, 9, 10 and 11 of the answer 
of their codefendant C. M. Brown, and make the said sections a part of 
this their answer." 

The defendant Brown, in  his answer alleges, among other things, as 
follows : 

('For third defence, this defendant says: 
"7. That on the 11th day of June, 1884, or thereabouts, the said 

Xtyron & Duncan sold, assigned and conveyed their respecilve shares aiid 
interests, being one-half each, in said steamer to the New Berne, Beau- 
fort and Onslow Inland Coasting Company, a corporation in the county 
of Carteret, North Carolina, by 'Bills of Sale' for said vessel. 
"8. The said corporation executed its notes and mortgages to said 

A. W. Styron and one said Thomas Duncan, conveying said steamer to 
secure its notes for the purchase money, or unpaid part thereof, for said 
steamer; that on June 17th, 1884, before said notes were due, two of 
said notes, for $1,307.01 each, were assigned to defendant for value, one 
by defendant Styron and one by defendant Duncan, who caused said 
notes to be preferred in the said mortgages. That under the sale under 
these mortgages this defendant purchased both halves, or the whole, of 
said steamer. That when said notes were assigned to him, and at the 
said sale, this defendant had no knowledge of any lien or claim of plain- 
tiff on said steamer, and purchased said notes before they were due, and 
also said steamer, without any knowledge of said claim or lien, and for 
a full and valuable consideration. 

"9. That defendant is  informed, believes and alleges, that the plaintiff 
consented to the sale, hereinbefore set forth, to said New Berne, 

( 17 ) Beaufort and Onslow Inland Coasting Company, and thereby 
waived any alleged lien he may have claimed upon said steamer. 

"10. That defendant is informed, believes and alleges that said plain- 
tiff not only consented to said sale to said corporation, but agreed at  time 
of said sale with the said corporation to accept the notes of said corpora- 
tion for the amount claimed by him. 
'(11. That defendant is informed, believes and alleges that said plaintiff 

knew of the intended execution of said first mortgages herein set forth, 
and under which defendant purchased and made no objection to the 
execution thereof, and, in  fact and law, consented to the same." 

The plaintiff demanded judgment- 
"1. For eight hundred dollars, with interest thereon from the 5th day 

of July, 1884. 
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"2. For costs. 
"3. That said judgment be declared a lien upon said steamboat 'Mar- 

gie,' and that said steamboat be sold to satisfy the same, and 
"4. For such other relief as he may be entitled to." 
Among other issues, the Court submitted the following to the jury, to 

which they responded as indicated at the end of each of them: 
"1. Did the firm of W. F. Kornegay & Go. agree to accept from the 

transportation company its notes secured by second mortgage upon the 
steamer 'Margie,' in satisfaction of their debts? Ans. Yes. 

"2. Were such notes and mortgages executed and delivered to the said 
firm in pursuance of such agreement? Ans. No. 

"3. Was the transportation company able to execute such notes and to 
secure the same by mortgage upon the steamboat? Ans. Yes. 

"9. Did the plaintiff assent to the sale of the steamer 'Margie' ( 18 ) 
to the company at or before the sale or the filing of the lien? 
Ans. Yes. 

"10. I s  the company now able to execute its notes and secure same by 
mortgage upon the steamer for which the boiler was furnished? Ans. 
No." 

I n  lieu of the ninth issue, the plaintiff requested the Court to submit 
the following: "Did the plaintiff, or the firm of W. F. Kornegay, con- 
sent to the sale of the steamer (Margie' by Styron & Duncan to the New 
Berne, Beaufort and Onslow Inland Coasting Company at or before 
the sale?" The Court declined to submit this issue, and plaintiff ex- 
cepted. 

The Court gave judgment in favor of the plaintiff, and against the 
defendants Styron & Duncan, for the debt ascertained to be due, and 
declined to declare the same to be a lien on the steamboat mentioned and 
direct a sale thereof, as demanded by the plaintiff. The latter, having 
excepted, appealed. 

Mr. C. P. Warren,, for plaintiff. 
Messrs. W. B. Rodman,, Jr., and J. H. Small, for defendants. 

MERRIMON~ C. J.-after stating the case: The first exception cannot 
be sustained. The ninth issue submitted to the jury served substantially 
the same purpose as that proposed by the plaintiff in lieu of i t  would 
have done if i t  had been submitted. ('Consent" and '(assent" are not 
synonymous terms, but the result would be the same in this case, whether 
the plaintiff consented or assented to the sale of the vessel to the Coast- 
ing Company named. Besides, taking the first issue submitted in con- 
nection with the pleadings, the jury found, in substance, that the plain- 
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tiff consented to such sale. He was a member of the firm of W. F. 
Kornegay 8: Co., and is their assignee of the cause of action alleged in 

the complaint. 
( 1 9  ) I f  it be granted, as the plaintiff contends, that he perfected a 

lien in favor of his debt, as allov-ed by the statute (The Code, 
§§1781-1784), upon the vessel which he seeks to subject to its payment, 
we think he waived and abandoned such lien in favor of the Coasting 
Company mentioned, and all persons claiming under and through it, 
and he cannot now have benefit of it. 

The defendants allege expressly in their answers that the plaintiff not 
only consented to a sale of the vessel to that company, but agreed at the 
time of the sale to accept its notes, secured by a second mortgage of the 
property, for the amount due him from the defendants Styron and Dun- 
can; and the jury find, by their verdict, that he did so agree, and fur- 
ther, that he assented to the sale when made. I t  was clearly competent 
for the plaintiff thus to abandon his lien; and, having done so, he can- 
not, in good conscience, insist upon enforcing it-he is estopped in equity 
from doing so. 

I t  is no sufficient answer to say that the notes and second mortgage of 
the Coasting Company were not executed. I t  agreed, upon a sufficient 
consideration, with the plaintiff to execute them, and as i t  failed to do 
so-for what reason does not appear-he might have had his remedy 
against it. I t  does not appear that the execution of them was made a 
consideration precedent to the waiver, and it is found, as a fact, that the 
plaintiff assented to the sale. I t  may be that he unwisely agreed to 
abandon his lien-that he made a bad bargain in doing so-but if so, 
this mas his misfortune or his folly; it is no reason why he should be 
allowed to re-assert his lien to the prejudice of ilinocellt purchasers, nor 
will a court of equity help or allow him to do so. 

Affirmed. 

( 20 1 
B. B. WIKEORNE v. WILLIAM DOWNING et al. 

Deeds-Co~zstruction-Husba~zd and Wife-Constitution-Heirs- 
War~anty-Fee-simple. 

1. Prior to the present Constitution, a deed by husband to wife, founded on a 
valuable consideration, was upheld in equity. 

2. A deed which conveyed "to C. D. a certain parcel of land" (describing it) 
contained a clause as follows: "And I do further agree to warrant and 
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defend the title of the same to her, the said C .  D., her heirs or assigns 
forever," conveyed a fee-simple estate. 

3. Unless this construction is given, the words "to her heirs," and the term 
"forever," would be meaningless. 

4. Disorderly arrangement and punctuation may be disregarded when neces- 
sary to get the intention of the parties. 

This was a CIVIL acmox, tried at Fall Term, 1889, of HERTFORD SU- 
perior Court, before Brown, J., to recover the land specified in the com- 
plaint. I t  appears that the defendants William Downing and Ce!ia 
Downing were husband and wife before and after the 1st day of October, 
1861; that on that day the former undertook and purported to execute 
to his said wife a deed, conveying to her the land in  controversy, and 
the following is a copy of such parts thereof as need be reported here: 

"That, for and in consideration of her interest in  the tract of land 
known as the Harrell Farm, i t  being the same whereon the late James 
Harrell lived and died, I do, by these presents, exchange and convey 
unto the said Celia Downing a certain piece or parcel of land, bought 
of James P. Howell, lying, situate and being in  the county and State 
aforesaid, and containing, byaactual survey, seventy-one acres and twelve 
poles, bounded as follows, &c., * " ": with all and every improve- 
ment there belonging to him, the said William Downing; and I 
do further agree to warrant and defend the title of the same to ( 21 ) 
her, the said Celia Downing, her heirs, assigns, forever," &c. 

The defendants demurred to the complaint, and assigned grounds of 
demurrer as follows : 

"1. I t  appears that, at the time of plaintiff's purchase, the lands were 
owned in fee-simple by Celia Downing, by virtue of the deed from Wil- 
liam Downing to her of October, 1861. 

"2. That if the said land did not pass to the said Celia by virtue of 
that deed, then said lands were the property of William Downing at 
time of said sale. The said lands m7ere worth less than $1,000-were 
the only lands, or interest in lands, owned by him. H e  was entitled by 
law to have his homestead allotted to him before said sale, and the same 
was not so allotted. 

"3. That it appears that no title passed to the plaintiff, by virtue of 
said sale.'' 

The Court sustained the demurrer, and gavei judgment accordingly. 
The plaintiffs, having excepted, appealed. 

Mr. B. B. I f i n b o m e ,  for the plaintiff. 
Mr. W. D. Pruden, for defendant (by brief). 
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MERRIMON, C. J.: The husband could not, anterior to the present 
Constitution, make a deed conveying real estate to his wife, valid at law, 
but it is properly conceded by the appellant that such a deed would be 
upheld in  equity if the same were founded upon a valuable consideration. 
Huntley v. Hunfley, 43 N.  C., 250; Gamer v. Garner, 45 N. C., 1; 
Walfon v. Parish, 95 N. C., 259: 

The consideration of the deed in question from the defendant William 
Downing to his wife was a valuable one, and hence that deed must be 

upheld as sufficient and efficient against the plaintiff in this 
( 22 j action, unless, as he contends, the deed cmveyed to the wife but 

a life-estate in the land. He  insists that, in  that case, he is 
entitled to recover, because i t  appears. that the wife died after the execu- 
tion of the deed of the Sheriff to him, and before the bringing of this 
action; and because, further, the Sheriff's deed conveyed to him the 
reversion of the husband. 

We think the deed to the wife mentioned was intended to, and did, in 
equity, convey to her the fee-simple estate in  the land. I t  purports to 
convey the land and "to warrant and defend the title of the same to her, 
the said Celia Downing, her heirs and assigns forever." This clause of 
warranty as to "her heirs," and the term "forever," would be useless and 
meaningless, if it was intended that she should have but a life-estate. 
The purpose thus clearly appearing, the deed must be so interpreted as 
to effectuate that purpose, if there are apt words and phraseology in i t  
that will allow of such interpretation. 

There are such words. There are words of inheritance applicable to 
the wife, the bargainee in the deed, that have no sensible meaning or 
proper application otherwise. The deed is disorderly and informal; 
the clause of warranty and the habendurn clause are confusedly placed 
together, but for this, the connection between the words ('to her, the said 
Celia Downing, her heirs and assigns forever," would be orderly and 
appear to serve their proper purpose in  conveying the fee. Thus apply- 
ing them, the deed must be read thus: "with all and every improvement 
there belonging to him, the said William Downing, * * * to her, 
the said Celia Downing, her heirs or assigns forever." How the exact 
punctuation appears in the deed, or whether there is any at all, does not 
appear to us, but if need be, the punctuation will be disregarded in order 
to effectuate the purpose clearly appearing. There are numerous cases, 
very like the present one, that fully sustain the interpretation we have 

given the deed in question. Burm v. Wells, 94 N. C,, 67;  Ricks 
( 23 ) 11. Pulliam, 94 N.  C., 225; Graybeal v. Davis, 95 N. C., 508 1 

Hicks v. Bullock, 96 N. C., 164. 
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I t  thus appears that the  defendant William Downing had n o  interest 
i n  the land the  Sheriff undertook and purported t o  sell and convey to 
the plaintiff at the time of the supposed sale, and therefore the latter 
has no title thereto and is  not entitled to  recover. 

M r m e d .  

Cited: Mitchell v. iWitchel1, 108 N. C., 543; Red Estate Qo. v. Bland, 
152 N. C., 230; W h i c h a ~ d  v. Whitehurst, 181 N. C., 81. 

J. C. NIXON v. J. C. McKINNEY and THOMAS B. ROLLINS. 

Evidence-Intent-Fraud-Tran~acti~on. with Deceased: Persoas- 
GenleraZ Character. 

1. Upon the trial of an action involving the bona fides of a deed conveying 
land, it was in evidence that both parties claimed under one C.-the 
plaintiff through execution sale, the defendant by private sale. C. died 
pending suit, but his deposition, taken on behalf of the defendant, was, 
without objection of the plaintiff, admitted, in which he testified in rela- 
tion to the circumstances of the alleged fraudulent sale and conveyance 
of defendant: Held, that under the last clause of 5590, The Code, the 
defendant became a competent witness in his own behalf, in respect to 
the same transaction. 

2. While evidence of the intent of a party to a deed is never competent for 
the purpose of changing its obvious meaning, or adding new provisions 
when its meaning is clear, nevertheless where it is material to ascertain 
whether a grantor acted in good faith in executing a deed, or the motives 
of the grantee in taking benefit under it, the evidence of such grantor or 
grantee is competent upon the question of intent. 

3. Particular facts are inadmissible to prove general character. 

This was a n  ACTION for the Possession of Land, brought against the 
defendant McKinney, tenant i n  possession, and defended by his 
landlord, T. B. Rollins. It was tried a t  November Term, 1889, ( 24 ) 
of the Superior Court of HARNETT County, before Armfield, J. 

The issues and responses were: 
1. Was  the  deed from C. H. Cofield t o  T. B. Rollins made to hinder, 

delay, or  defraud creditors of C. H. Cofield? Ans. Yes. 
2. Was  T. B. Rollins a purchaser of the land i n  controversy for value, 

and without notice of any fraud in  said purchase? Ans. Yes. 
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3. I s  plaintiff the owner in fee of said land and entitled to the posses- 
sion thereof? Ans. No. 

4. What damage has plaintiff sustained by reason of the detention of 
said land by defendant? Ans. None. 

The plaintiff and defendant both claimed title to the locus in quo 
under oile C. H. Cofield-the plaintiff by mesne conveyances from the 
purchaser at  an execution sale under a judgment in favor of F. F. Bla- 
lock against Cofield, which was obtained at Spring Term, 1882, of Har- 
nett Superior Court, and docketed therein February 24, 1882. Sum- 
mons issned iii the Rlnlock wit  January 13, 1880, and -72s served on 
defendant in that case February 4, 1880; executio~ issued on the Bla- 
lock judgment 28th of February, 1882, under which the Sheriff of 
Harnett County levied on the locus in quo and returned that execution 
without sale. An alias execution was issued under which, on February 
21, 1883, the Sheriff sold, when W. E. Murchison became the purchaser, 
and transferred his bid to F. McK. Murchison, to whom the Sheriff of 
Harnett County executed a deed. F. McK. Nurchison, prior to the 
commencement of this action, conveyed a deed for the locus in quo to 
the plaintiff Kixon. 

The defendant Rollins claimed title under Cofield by a deed to him, 
dated May 1, 1880, and registered June 24, 1880, prior to the docketing 

of the Blalock judgment against Cofield, and this deed the plain- 
( 25 ) tiff read in evidence before resting his case. 

The plaintiff, after introducing the judgment and execution in 
the Blalock suit, under which the locus in quo was sold and purchased 
by his grantor, offered both par01 and documentary evidence tending to 
prove that on May lst, 1880, Cofield was insolvent, and tending to attack 
the deed from him to the defendant Rollins as being fraudulent and 
intended to hinder, delay and defraud the creditors of Cofield. The 
plaintiff also offered evidence that the defendant Rollins was, at  the time 
of taking the deed from Cofield, his son-in-law, and tending to show that 
he had opportunities of knowing his insolvent condition; and that the 
financial embarrassment of Cofield became publicly known in  Harnett 
County before the execution of the deed to Rollins. 

The defendant claimed to be a bona fide purchaser for value and 
without notice of any fraudulent intent on the part of Cofield, and 
offered evidence tending to establish this defence; and after plaintiff 
had introduced his evidence and rested, he introduced the deposition of 
Cofield-who died since the commencement of this action-which had 
been taken in behalf of the defendant. I n  this deposition Cofield testi- 
fied: "About one year after I conveyed the 175 acres to T. B. Rollins I 
sold to him a 52-acre tract for sixty dollars, and received the cash from 
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T. B. Rollins, and said sale was not made in fraud of Mrs. Fannie Bla- 
lock or any other person, but was bona fide and for full and valuable 
consideration, i t  being land of very inferior character, being very hilly, 
poorly timbered, light and inferior soil, and, according to my opinion, 
i t  sold for its value, and that it would not have brought more at  public 
sale for cash." 

Plaintiff objected to the reading of the deposition to the jury, because 
the witness undertakes to give in  evidence conclusions of law, such as 
saying the deed to Rollins was "bona fide, and not made in fraud 
of Mrs. Blalock or any other person," &c.; whereas it was only ( 26 ) 
competent for him to speak of the facts from which the character 
of the transaction might be inferred by the jury. Objection was over- 
ruled, and the whole of the deposition was read to the jury, and plaintiff 
excepted. 

The defendant was introduced as a witness in his own behalf, and 
plaintiff objected to his being allowed to testify as to any transaction or 
communication between him and Cofield. The Court overruled plain- 
tiff's objection, and Rollins testified, among other things, as follows: 

"I am a son-in-law of C. H. Cofield. I gave him sixty dollars cash 
for the land (locus in, quo). I think I gave full value. I t  was a real 
transaction." 

Rollins was further permitted, notwithstanding plaintiff's objection, 
to testify as to his own intention as follows: 

"It was not my intention to defraud anybody." 
Rollins also testified that he had no knowledge of any fraud on the 

part of Cofield, and no knowledge of the Blalock suit until during its 
pendency, and after he had purchased this land; that he resided in  
Wake County a t  the time, and he allowed Cofield to remain upon the 
land because he was old and poor and was his father-in-law, but there 
was no prior stipulation or arrangement to that effect. There was no 
agreement for rent, and Cofield paid none. 

There was testimony of other witnesses that $60 was a fair price for 
the land. 

Plaintiff excepted. 
On cross-examination, a witness for plaintiff, in  response to questions 

put to witness by defendant's counsel, testified, without objection, that 
Cofield was a member of the Legislature, County Commissioner and a 
Director in the Penitentiary Board, and stood very high. 

On re-direct examination of this witness, the plaintiff offered to prove 
in reply to defendant's cross-examination that, on a former trial 
between Nixon, the plaintiff, and Cofield and defendant Rollins, ( 27 ) 
about another tract of land, it was testified that said Cofield had 
forged a deed. 
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Defendant objected. The Court sustained the objection, and plaintiff 
excepted. 

This witness, however, was allowed to state in  response to a question 
on the re-direct examination, that he did not think that Cofield possessed 
that high character at the latter part of his life. 

There was no exception to the charge. After verdict, plaintiff moved 
for a new trial on the foregoing exceptions to evidence. Rule for new 
trial discharged. Judgment was rendered in favor of defendant for 
costs, from which plaintiff appealed. 

Messrs. W .  A. Guthrie and W .  E. Xurchison, for the plaintiff. 
X r .  R. P. Buzton,  for defendant. 

AVEEY, J.-after stating the facts: I t  is not necessary to pass upon 
the exception to so much of the deposition of C. H. Cofield, the bar- 
gainor in the.deed alleged to be fraudulent, as bears upon the question 
of his good faith in executing it. The finding of the jury in  response 
to the first issue, that it was made to defraud his creditors, eliminates 
from this discussion the competency of testimony that was palpably 
harmless unless the answer to that issue had been "No." 

The deposition of Cofield was offered for the defendants, and omitting 
all that was the subject of exception, his testimony, that he sold the land 
to T. B. Rollins for sixty dollars, which was a "full and fair considera- 
tion," was allowed to go to the jury without objection. He  was the ac- 
knowledged common sourcn of title. The defendant Rollins claimed 
from him directly by virtue of the deed of May Ist, 1880, while the 
plaintiff claimed through mesne conveyances from a purchaser at 

Sheriff's sale, made February 21st, 1883, under a judgment ren- 
( 28 ) dered against Cofield at the Spring Term, 1882, of the Superior 

Court of Harnett County. The objection, therefore, to allowing 
the defendant Rollins to testify, at a subsequent stage of the trial, that 
he paid Cofield sixty dollars for the land, and that was full value, is 
not tenable, because "the testimony * * * of the deceased person" 
(Cofield) had been "given in evidence concerning the same transaction" 
(the price paid and its inadequacy), and this case comes within the 
exception contained in the last clause of 9590 of T h e  @ode. 

Testimony as to the private intention of a person when he executes a 
deed, is never competent for the purpose of changing its natural and 
obvious meaning, or adding new provisions, when its meaning is clear; 
but an ambiguous instrument can be construed by a par01 testimony that 
does not contradict it. 2 Whart. on Ev., 99935 to 939. Where, how- 
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ever, i t  is material to know whether a grantor acted in  good faith in  
making a deed, or the motives of the grantee in  taking the Gnefit of the 
conveyance, i t  is now an established rule that either may testify as to 
his intent in  the transaction. Usually, circumstances that take a wide 
range, are deemed admissible to throw suspicion upon such transactions 
and impeach the integrity of the parties to them, and if a witness is 
competent to speak at  all, his mouth cannot be sealed as to a question 
of which he has peculiar knowledge, and upon which the whole case 
depends. The rule has been laid down as a general one, applicable alike 
i n  civil 2nd crimioa! cnscs, that a par$ will be al!owed to testify, when- 
ever his intent is  material, subject to the exception already stated, that 
the evidence is not admissible, to vary the terms of a written instrument 
by which he is bound. Whart. on Ev., @33, 482, 935 ; Bedell v. Chase, 
34 N. Y., 386; Tracy v. XcManus, 38 N. Y., 257; Whart. on Hom., 
8520. 

Particular facts are not admissible to praTe the reputation of a party 
or witness to be either good or bad, for the reasons that they do 
not necessarily tend to establish a general character; that they ( 29 ) 
confuse the jury by raising collateral issues, and especially that 
a party is presumed to be ready to  defend his own genera1 reputation 
or that of his witnesses, but not to meet specific charges against either 
without notice. Peterson v. Mo~gan, 116 Mass., 350; Whart. on Ev., 
$56; State v. Bullard, 100 N. C., 486; Barton v. Morphes, 13 N. C., 
520. 

We think that there is no error in sustaining the objection to the testi- 
mony which plaintiff sought to elicit on the cross-examination of Grady, 
to the effect that some witness had testified on the trial of another 
action that C. H. Cofield had forged a deed. The evidence offered was 
not only incompetent upon the grounds just stated, but was amenable 
to the further abjection that i t  was mere hearsay. 

No error. Affirmed. 

Cited: Autry v. Floyd, 127 N.  C., 187; Hall v. Holloman, 136 N. C., 

I 
36; S. v. Arnold, 146 N. C., 603; Tillotson v. Currin, 176 N. C., 484; 
Hill v. Hill, 196 N. C., 473. 



I X  THE SUPREME COURT. [I05 

W. H. FORTESQUE et al. v. CHSRLES CRAWFORD. 

Venclor and vend&--~tatute Prauds-Contract-Evidence-Issues- 
Registration. 

1. Parol evidence is not admissible to prove the terms of a verbal agreement 
to convey land when the party against whom it is asserted denies its 
existence. 

2. Sor  will a receipt containing no description of the land, but simply reciting 
that the money was the balance, or on account of land, be sufficient to 
admit parol evidence in support of the agreement. 

3. A surrey and plat of the land, made under the direction of the alleged 
vendor, containing no reference to the receipt alleged to have been given 
for the purchase-money, will not be sufficient to aphold the agreement; 
nor will parol evidence be received to connect it  with such receipt. 

4. Formerly all contracts, or memoranda pur~or t ing  to be contracts, to convey 
lands, were required by The Code, S1245, to be registered before they 
could be admitted in evidence. Qzmra, whether this requirement is dis- 
pensed with by ch. 147, Laws 1885. 

B. I n  a n  action to recover possession of land, the defendant set up a parol 
contract by the plaintiff to convey, mhich was denied: Held,  that  it was 
improper to submit to the jury an issue in respect to the making of such 
contract; and the only issues ~ ~ h i c h  ought to have been submitted were 
the amount of payments made by the vendee, and the value of the better- 
ments placed by him on the property, and of the rents and profits with 
which he should be charged. 

( 30 ) CIVIL acmorj ,  t r ied a t  F e b r u a r y  Term,  1889, of BEAUFORT 
Superior  Court,  Boykin, J., presiding. 

T h e  plaintiffs sued to recover t h e  possession of the  t rac t  of land  de- 
scribed i n  their  complaint.  

T h e  defendant admit ted h e  n7as i n  possession, bu t  i n  resistance to  
plaintiffs' demand set u p  a parol  contract between himself a n d  the  an-  
cestor of the  plaintiffs, whereby the  la t ter  agreed to sell a n d  convey t h e  
land  to t h e  fo rmer  f o r  the  s u m  of one hundred and  twenty-five dollars; 
that ,  by  vir tue of th i s  agreement, h e  (defendant)  h a d  entered, m a d e  im-  
prorements  and  pa id  the greater  portion of the  purchase-money. H e  
produced i n  evidence-the plaintiffs objecting-the receipts a n d  p la t  of 
t h e  survey set out a n d  referred to  i n  the  opinion of the  Court,  a n d  de- 
manded judgment t h a t  the  plaintiffs, upon  payment  of a n y  balance 
which might  be found  due upon  the  contract of sale, be directed to  con- 

vey ;  or, if he  was not entitled t o  such conveyance, t h a t  t h e  amount  h e  
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had paid thereon, and the value of the improvements he had made, be 
ascertained and declared a lien, &c. 

The issues submitted by the Court-the plaintiffs excepting-with 
the responses thereto, were : 

1. Did Gilbert Hale contract and agree in 1872 or 1873 to convey to 
the defendant the land described in  the complaint, and did he have the 
same surveyed, marked and defined, and put the description 
thereof i n  writing, and has the defendant been in  possession under ( 31 ) 
said contract up to the beginning of this action ? Answer, 'LYes." 

2. Did Gilbert Bale execi~te and deliver to the defendant the paper- 
writing set forth in  the answer? Answer, "Yes." 

3. What amount did the defendant agree to pay Gilbert Hale for the 
land in  controversy? Answer, "$125." 

4. What amount, if any, is due the said Hale on account of the pur- 
chase-money for the land? Answer, "$10." 

Thereupon the Court adjudged that the plaintiffs, upon the payment 
of the balance found to be due from the defendant, should convey to him 
the lands in controversy, from which plaintiffs appealed. 

Messm. J .  H.  Small and W .  B. Rodman, Jr., for the plaintiffs. 
Mr. Charles F. Warren,, for the defendant. 

CLARK, J.: The issues arise upon the pleadings. T h e  Code, $391; 
Wright v. Cain, 93 3. C., 296; Patton v. Railroad, 96 N. C., 455. 
There are no allegations in  the pleadings which suggest the matter set 
out in  the f i s t  issue, and an issue cannot be raised by evidential facts. 
Miller v. Miller, 89 N. C., 209. I t  was error to submit it to the jury. 

The defendant alleges in  his answer that, "Gilbert Hale, ancestor of 
plaintiffs, in  1874 contracted, by parol, to sell said land to him for $125," - 
and that he made sundry payments and took therefor the receipts which 
are set out in the answer. All this is denied by plaintiff in  his replica- 
tion. Par01 testimony was incompetent to prove the alleged agreement. 
Holler v. Richards, 102 N. C., 545. The contract alleged in  the answer 
being denied, the defendant must produce legal evidence thereof, and an 
agreement to convey land cannot be shown by parol proof. Allen v. 
Chambers, 39 N. C., 125; Gulley v. Macy, 84 N. C., 434; Bonham v. 
Craig, 80 N. C., 224. As the law requires such contract to be in 
writing, the writing is not only the best, but the only admissible ( 32 ) 
evidence. M o h m  v. Baker, 81 N. C., 76. 

The defendant offered the following paper-writings, which were set 
out i n  the answer. To  their admission in  evidence the plaintiffs ex- 
cepted : 
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"CHARLES CBAWFORD. 
Land ................. ...... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $125.00 
Paid .............................................................................. 61.58 

Balance due .................... ... .............................. $ 63.42 

"GILBERT HALE. 
"January 1st) 1875." 

"$10.68. 
"Received of Charles Crawford, ten dollars and sixty-eight cents on 

account of his land, balance due him in settlement to this date. 
GILBERT HALE. 

"March 23d, 1876." 

These receipts were too vague and indefinite to admit parol testimony 
to locate the land. Breaid v. Xunger, 88 N. C., 297; Plummer v. 
Owem, 45 N. C., 254; Capps v. Holt, 58 N. C., 153; Murdoclc v. 
Anderson, 57 N.  C., 77. The defendant endeavored to help out the in- 
sufficiency of the description by testimony of one Church Moore, which 
was that Hale had the lines run and chopped, and that Robinson, the 
surveyor, wrote out a description of the land by direction of Hale, 
signed the same and delivered it to Hale. This paper has been lost, but 
admitting proof of its contents as secondary evidence, i t  was a mere 
description of the land, with nothing on its face referring to, or connect- 
ing i t  with, the receipts above set out. To connect i t  with them by parol 
evidence is inadmissible. ~Vayer v. Adrian, 77 N. C., 83 ; 3 Pars. Cont., 

17. I f  the receipts had been sufficient as memorandums of a 
( 33 ) contract to convey, it would have been error formerly to admit 

them in evidence, after objection, unless registered. The Code, 
$1245 ; White v. Holly, 91 N.  C., 67. Whether the same construction 
will be placed, as between the p a ~ t i e s  upon a contract to convey, under 
ch. 147, Acts 1885, which repeals and is substituted for The Code, $1245, 
we need not now decide. 

It was error not to charge the jury, as requested by the plaintiffs, 
"that the receipts introduced are too indefinite to admit parol testimony 
to locate the land mentioned therein, and they are no evidence of any 
contract to convey the land described in  the complaint." 

The plaintiffs, upon the issues found, tendered a judgment decreeing 
the plaintiffs to be the owners of the land; that the parol contract was 
not binding in law; that the defendant recover of the plaintiffs the sum 
of $115, being the amount found by the jury to have been paid by de- 
fendant on the purchase-money, and declaring the same a lien on the 
land, and that no execution issue for possession of the land till said sum 
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i s  paid, and directing that rents and ~ r o f i t s  and value of betterments 
placed on the land be ascertained by a reference, and that the plaintiffs 
recover costs. The Court refused to sign this judgment in favor d the 
defendant, upon which plaintiffs again excepted. 

The first issue was improperly submitted, and no legal evidence was 
offered i n  support of it. The defendant having pleaded a contract by 
parol, and plaintiff having denied any agreement, the only issues that 
could be submitted were as to the amount of the purchase-money paid 
by defendant, and the value of rents and profits and betterments. The 
judgment given should be set aside, and the plaintiffs are entitled to 
have judgment entered below, upon the verdict as rendered, of the tenor 
of that offered by them, except that defendants are entitled to interest 
upon the purchase-money, and that either party is entitled to 
have the issue as  to rents and profits and value of betterments ( 34 ) 
assessed by the jury, instead of by a referee, if they shall so 
choose. The Code, $5473-486; Daniel v. Crumpler, 75 N. C., 184. 

Let this be certified that further proceedings be had in conformity 
with this opinion. 

Error. 

Cited: Dover v. Rhea, 108 N. C., 92; Blozcnf v. Washington, Ib., 
233; Lowe v. Harris, 112 N.  C., 479, 498,499; Tucker v. Satterthwccite, 
120 N. C., 121; Farthing v. Rochelle, 131 N.  C., 567; Dickens v. Per- 
kins, 134 N. C., 223; Rodmaa v. Bobinsom, Ib., 516; Relly v. Johnsoa, 
135 N. C., 649; Winders v. Hill, 144 N.  C., 617; Geddie v. Williams, 
189 N. C., 339. 

* A L B E M A R L E  L U M B E R  C O M P l W Y  v. T H O M A S  P. W I L C O X ,  Sheriff. 

Comtract-Xale-Delivery-Damag es. 

1. When C. agrees to deliver on board plaintiff's schooners at  certain landings 
lumber every month till, in the aggregate, it shall amount to 4,500,000 
feet, with the further stipulation that such cargo shall be shipped from 
the landing to Elizabeth City a t  plaintiff's risk, and there measured, in- 
spected and paid for: Held, that the plaintiff was entitled to recover two 
cargoes, so shipped, in an action of claim and delivery brought agaillst a 
creditor of C., who had caused one cargo to be seized before, and the 
other after, being discharged at  Elizabeth City, under a warrant of 
attachment issued in an action against C. 
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2. When property purporting to be sold is so separated as to be fully identi- 
fied and distinguished from other property of like kind, and the price is 
certain, or, by the terms of agreement, can be ascertained (as in our case 
by measurement and inspection), the payment of any part of the price as 
earnest money, or by note in lieu of it, or the delivery of the property, 
postponing the settlement until the quantity can be definitely determined, 
makes the sale complete. 

3. Where there is an actual delivery, but no distinct agreement as to the exact 
price of an article, and no means provided of making it certain, the title 
does not pass, and, if the person consume the article so delivered to him, 
he becomes liable on an implied promise to pay the reasonable value, but 
not hy force of the inchoate contract te sell. 

( 35 ) This was an ACTION brought to recover two cargoes of lumber 
seized by the defendant, who was Sheriff, by virtue of an attach- 

ment, and tried before Brawn, J., at the Fall  Term, 1889, of the Su- 
perior Court of PASQUOTANK County. The testimony was as follows: 

Calvin Conard testified as follows to contract, dated July 26, 1888: 
"I contracted in  said writing to sell plaintiff 4,500,000 feet of lumber. 
I n  pursuance thereof, I shipped two cargoes last January, on schooners 
Hill and Scud, from Smith's Creek, Pamlico County, at  mills of Harri- 
son & Betts. The Hill's cargo was shipped January 29, 1889, and the 
Scud's on January 31, 1889. The entire lumber was delivered to plain- 
tiff's company on board said vessels at  Smith's Creek, and the delivery 
was there made. I t  was not measured there; settlement was to be made 
by measurement and inspection at  Elizabeth City. I had taken the cut 
of Harrison & Betts' mills for 1889 at $7.50 per thousand feet. I re- 
ceived the bill of lading for the lumber about four days after shipment, 
and I at once endorsed the same to plaintiff. The plaintiff took the 
responsibility and risk of shipment from Smith's Creek to Elizabeth 
City. I am not sure that I received bill of lading before 12 M., Febru- 
ary 4, 1889. But as soon as I received it I endorsed it and handed it to 
plaintiff's secretary. I had not received the payment from plaintiff 
when the attachments were levied. I was in Philadelphia when vessels 
were loaded at Smith's Creek." 

Charles Bell testified: "The Xcud arrived at Elizabeth City February 
1, 1889, and the Hill on February 2, 1889. The lumber was put on the 
wharf of the Albemarle Lumber Company, the plaintiff. When the 
Sheriff levied the attachment, the lumber was i n  the Hill, the vessel 
then laying at  the wharf. The Scud had been discharged. The Hill 
contained 53,629 feet in  cargo, and the Scud 74,269 feet. I am plain- 
tiff's agent at Elizabeth City; head office is in  Philadelphia; lumber 
worth $8.50 per thousand feet. Plaintiff paid the freight-$1.40 per 
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thousand feet. The lumber had not been counted or inspected ( 36 ) 
when the attachment was levied." 

T.  P. Wilcox testified for defendant: "I seized the lumber under the 
attachment and papers in evidence a t  the date thereon stated (February 
4, 1889) in the return, and the plaintiff took it under proceedings in  
claim and delivery i n  this cause." 

Defendant introduced record of suit and attachment proceedings in 
favor of Ilarrison, & Betts v. Calvin Conarrd. 

The Court charged the jury that if there had been a bona fide and 
actual delivery of the lumber to the plaintiff under a contract of sale 
and for valuable consideration at  Smith's Creek, and before attachment 
levied, then the plaintiff would acquire a title thereto, although i t  had 
not paid Conard for i t ;  that if the jury believed the testimony, the 
plaintiff was entitled to a favorable response upon the issue. 

The defendant asked the Court to charge the jury- 
1. That if they believed the lumber sold by Calvin Conard to plaintiff 

was to be shipped by Conard, from Smith's Creek to Elizabeth City, 
and there counted, measured and inspected, and afterwards settlement to 
be made on basis of said account and measurement in cash, and the 
same had not been counted, inspected and settled for at the time the 
attachment was levied and seized by the defendant Sheriff, title did not 
pass to plaintiff, and it cannot recover. 

Court refused, and defendant excepted. 
2. That, upon all the facts being admitted, the title to said lumber 

did not pass to plaintiff, and plaintiff cannot recover. 
Court refused, and defendant excepted. 
The verdict was as follows, viz.: 
1. I s  the plaintiff the owner, and entitled to the possession, of the 

lumber described in  complaint? Ans. Yes. 
2. What was the value of said lumber? Ans. $1,087.13. 
There was a verdict and judgment for plaintiff. Defendant ( 37 ) 

excepted to the ruling of the Court refusing to charge as re- 
quested, and to the charge as made, and assigned the same as error, and 
appealed. 

Agreement, made this the 26th day of July, 1888, by and between 
Calvin Conard, of this city and county of Philadelphia, Pa., of the first 
part, and the Albemarle Company, of Elizabeth City, N. C., of the 
second par t :  Witnesseth, that the said party of the first part hereby 
sells to the party of the second part, and the said party of the second 
part hereby purchases from the party of the first part, the following 
Log Run N. C. Lumber, culls and thin boards out, as hereinafter de- 
scribed, to be loaded at the respective mills, and delivered free on board 
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vessels, viz.: Delivered free on board vessels a t  point of shipment, 
1,500,000 feet "Smith's Creek" Lumber (Harrison & Betts), $7.50 per 
M.; 1,500,000 feet "New Berne" (Blades & Bro.), $7.75 per M.; 1,500,- 
000 feet "Pamlico Lumber" Co., Blount Creek, $8 per M. All the above 
lumber to be counted and inspected at  Elizabeth City, and settlement 
made on basis of said account, cash on delivery, less 2 per cent. I t  is 
further agreed, on the part of the party of the first part, that the pur- 
chase by the party of the second part of this lumber, will protect party 
of the second part, in so far  as to guarantee that the lumber will be 
ready for shipment, proportionate quantity each month, between this 
date and January 1st) 1889, before whlch date ail i s  to be ready for 
shipment. I t  is agreed by party of first part, that he will protect the 
party of second part in  the matter of transportation of the above lumber 
from the respective mills to Elizabeth City by having vessels already 
chartered, if required by party of second part, to carry the said lumber, 
or any proportion required by party of second part, and at  the lowest 
rates obtained by the said party of the first part, I t  is agreed that all 

the lumber from Pamlico Lumber Company mill is to be kiln- 
( 38 ) dried, while that from New Berne is  tb b"e also kiln-dried, or 

largely so; that from Smith's Creek is to be air-dried. I t  is 
agreed that all the lumber is to be i n  good shipping condition when 
delivered to the vessels at  point of shipment. 

I n  witness whereof, the said Calvin Conard has hereunto set his 
hand and seal, and the said Albemarle Lumber Company has affixed its 
corporate seal, the day and year first above written. 

THE ALBEMARLE LUMBER GO., 
Calvin Conard, Vice-President. 

Mr. J. H. Sawyer (by brief), for plaintiff. 
Mr. C. W. Brandy, for defendant. 

A ~ E R Y ,  J.-after stating the facts: We concur with the Judge below 
i n  the opinion that, if the testimo,ny was true or was believed by the 
jury, the title to the lumber vested i n  the plaintiff when i t  was placed 
on board the Company's schooners at  Smith's Landing. 

'(A sale is the transfer of the absolute or general property in  a thing 
for  money," or anything of value. When the property purporting to be 
sold is so separated as to be fully identified and distinguished from other 
property of like kind, and the price is certain, or by the terms of the 
agreement can be ascertained (as in  our case, by measurement and in- 
spection at  Elizabeth City), the payment of any part of the price as 
earnest money, or by note i n  lieu of it, or the delivery of the property, 
postponing the settlement till the quantity can be definitely determined, 
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makes the sale complete. Waldo v. Belcher, 33 N. C., 609; Morgan v. 
Perkins, 46 N. C., 171; Cohen v. Stewart, 98 N. C., 97; May v. Gentry, 
20 N. C., 249. Where there is an actual delivery, but no distinct agree- 
ment as to the exact price of an article, and no means provided 
of making i t  certain, the title does not pass, and if the person ( 39 ) 
consume the article so delivered to him, he becomes liable, upon 
a n  implied agreement, to pay its reasonable value, but not by force of 
the inchoate contract to sell. Wittkowsky v. Wasson, 71 N. C., 451; 
Devane v. Fennell, 24 N .  C., 36. The lumber belonged to the plaintiff 
,company, in any aspect of the testimony, when i t  was seized by the 
Sheriff under the warrant of attachment. 

Affirmed. 

Cited: Hemphill v. Annis, 119 N.  C., 515; Whitlock v. Lumber Co., 
145 N. C., 124. 

*H. C. WHITEHURST v. ISRAEL PETTIPHER et al. 

Appeal Reins tateLWhen. .  

When an appeal is dismissed for failure to comply with Rule 28 of the Rules 
of the Supreme Court, which requires a specified number of printed copies 
of the statement of the case on appeal to be filed, a reinstatement of the 
case on motion is not a matter of course, but wiII only be allowed on 
good cause shown. Horton v. Green, 104 N. C., 400, cited and approved. 

Motion to reinstate case on docket. 

Mr. W.  W ,  Clark, for plaintiffs. 
Messrs. T. C. Puller and Geo~ge H.  Snow, for defendants. 

CLARK, J.: When this case was reached on the regular call of the 
docket, i t  appeared that the printed copies of the record, required by 
Rule 28 of the Rules of this Court, had not been filed. Thereupon, the 
appeal was dismissed. 

The appellant, on five days' notice of his motion, required by Rule 
29, seeks now to have the appeal reinstated on the docket. As 
stated by the Court in  Horton v. G~eem, 104 N. C., 400, the rule ( 40 ) 
requiring printed copies of certain parts of the record is a very 
reasonable one, and has been rendered necessary for the more careful 

*Head-note by CLARK, J. 
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and prompt consideration of causes by the steadily increasing volume of 
business brought to this Court. The rule will be strictly adhered to. 
Though an appeal dismissed for failure to print the record in the cases, 
and to the extent designated, will, in  a proper case, be reinstated, on 
motion, after giving the required notice, this will only be done upon 
good cause shown. 

I n  the present case, the appellant filed an affidavit, setting out that 
the record was printed as required, and that the requisite number of 
copies was not filed in time, by reason of conversations with the opposite 
counsel below, which led him to understand that the appeal would be 
passed over when reached and not called for argument at this term. 
This is not denied, and makes out a case which entitles the appellant to 
have his appeal reinstated, and i t  is so ordered. 

Motion allowed. 

Cited: Smith  v. Summerfield, 107 N. C., 581; Edwards v. Hender- 
son, 109 N.  C., 84; Carter v. Long, 116 N.  C., 47; Wiley  v. Mining 
Co., 117 N. C., 491. 

H. C. WHITEHURST v. ISRAEL PETTIPHER. 

Appeal-Weight of Evidence-Assignment of Error. 

1. The refusal of the Court below to set aside a verdict on the ground that it 
was against the weight of the evidence cannot be reviewed on appeal. 

2. The Court will not consider any exceptions not set out in the "case on 
appeal," other than exception to the jurisdiction, or because complaint 
does not state a cause of action, or to the sufficiency of an indictment. 
Rule 27 and Colde, $550; McKinnon v. Morrison, 104 N. C., 354; Tavlor v. 
Plzcmrner and Walker v. Scott ,  at this term, cited and approved. 

( 41 ) CIVIL ACTION, tried before Brown, J., and a jury, at  Fall  Term, 
1889, of PAMLICO Superior Court. 

Mr. W.  W.  Clark, for plaintiff. 
Mr. George H. Snow, for defendant. 

CLARK, J. : The "case agreed" states : "The plaintiff made no excep- 
tion whatever during the trial, nor to the charge. The jury found the 
issues in favor of the defendant. After the verdict the plaintiff moved 
for a new trial, on the ground that the verdict was against the weight of 
the evidence, and made no other objection whatever." 
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The motion was overruled, and judgment was entered against plain- 
tiff. I t  needs no citation of authority that this Court will not review 
the refusal by the Court below of a motion to set aside a judgment as 
being against the weight of the evidence. Indeed, the point was not in- 
sisted upon in  this Court. The appellant relies upon alleged errors in 
the charge, not assigned in the "case on appeal." 

T h e  Code, $412 (2), requires exceptions on the trial (except to the 
charge) to be entered a t  the  t ime.  T h e  Code, $412 (3))  provides that 
the charge may be deemed excepted to, though no exception is taken on 
the trial. But exceptions to the charge, and exceptions taken on the 
trial, are alike waived and deemed abandoned, unless set out by appellant 
in  making out his statement of "case on appeal." T h e  Code, $550, and 
Rule 27 of the Rules of this Court. These requirements of the statute, 
and of the rule made in conformity with them, are reasonable and just. 
I t  is no hardship to appellant to require him to assign the errors he 
relies on, when he has ten days in which to consider the case before 
serving his statement of the "case on appeal." When this is done, the 
appellee can then present his view of the evidence, and of the charge, 
bearing upon the exceptions relied on, and if there is any disagreement 
the Judge will "settle the case." So much depends upon the con- 
text that this is important. I f  exceptions could be taken for the ( 42 ) 
first time here (other than exceptions for want of jurisdiction, or 
complaint not stating facts sufficient to constitute a cause of action), it 
would render necessary always a voluminous and minute statement of 
the trial, the evidence, and the charge, lest something be not fully and 
fairly presented. The object should be, however, as the Court has often 
said, to send up only so much of the trial, the evidence, and the charge, 
as is necessary to present the exceptions taken and the errors assigned. 
Besides, the appellee should not be surprised by allegation of errors here 
of which no complaint was made below, and which he is unprepared to 
meet for want of notice. The lines upon which the contest is to be 
fought out should be made known below, so that when the parties appear 
i n  this Court neither will be taken at  an unfair advantage. These 
statutes and the reasons for them have been recently considered and the 
authorities reviewed in M c K i n n o n  v. Morrison, 104 N. C., 354; Taylor  
v. Plummer ,  and W a l k e r  v. Scott ,  both at this term. 

No error. 

Cited:  Osborne v. Wilkes ,  108 N.  C., 671; H u m p h r e y  v. Church,  109 
N. C., 139; S. v. T w e e d y ,  115 5. C., 705; Edwards v. Phi fer ,  120 
N. C., 406; N o r t o n  v. R. R., 122 N. C., 937; B e n t o n  v. R. R., Ib., 
1010; G0odma.n v. Goodman, 201 N.  C., 810. . 
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WALLACE BROS. v. R. M. DOUGLAS. 

Premature Appeal. 

An appeaI from an order sustaining an exception to a referee's report and 
recommitting the case to the referee to take further evidence is premature, 
and will be dismissed. 

This was a CIVIL ACTION, heard before Comnor, J., at November Term, 
1889, IREDELL Superior Court, on exceptions to referee's report. 

( 43 ) The defendant, among other exceptions, excepted to  certain evi- 
dence admitted by the referee. The Court sustained the excep- 

tion. 
The case on appeal then states: ('This testimony being excluded for 

the foregoing reasons, the plaintiffs insisting that there is  other tcsti- 
mony tending to sustain the findings of the referee, i t  is considered that 
the said report be recommitted to said referee to the end that he may 
pass upon said testimony, and if, in  his discretion, he deems i t  i n  fur- 
therance of justice, permit the plaintiffs to introduce other competent 
testimony." 

From this judgment the plaintiffs appealed. 

Mr. C. H.  Armfield, for the plaintiff. 
Mr. W. M. Robbim, for the defendant. 

CLARK, J.-after stating the case: The appeal was premature and 
improvidently taken, and must be dismissed. The plaintiffs should have 
had their exception noted in  the record, and if, on the coming in  of the 
amended report and a final judgment thereon, they find it necessary to 
appeal, the exception will then be reviewed. I t  may be that, as they 
themselves suggest, other evidence may be found to supply the place of 
that excluded, or when the final judgment is rendered they may not 
desire to appeal. The Court will not take "two bites a t  a cherry." The 
rule of practice is settled by so many decisions that we only refer to 
Jones v. Call, 89 N. C., 188; Torrence v. Davidson, 90 N. C., 2 ;  Lutz 
v. Clime, 89 N. C., 186; G ~ a n t  v. Reese, 90 N. C., 3 ;  Leak v. Covington, 
95 N. C., 193. I n  Grant v. Reese, the Court say: "Slight attention to 
the decisions of the Court would prevent miscarriages like the present, 
and facilitate the administration of justice." 

Appeal dismissed. 
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Cited: Mfg. Co. v. Buxton, post, 76; Hilliard v. Oram, 106 N. C., 
467; McLean v. Breece, 113 N.  C., 391 ; Walla'ce v. Douglas, 114 N. C., 
453; 8. c., 116 N.  C., 664; Alexan'der v. Alexander, 120 N.  C., 473; 
Kerr v. Hicks, 122 N.  C., 409; Chemical Co. v. Lackey, 140 N.  C., 32. 

T. L. EMRY et m. v. THE RALEIGH & GASTON RAILROAD COMPANY. 

Costs i n  Supreme Court-Brief of Counsel on Rehearing. 

When a reargument is ordered by the Court (Rule 38), and an additional 
brief is printed, the cost thereof, not exceeding ten pages, will be allowed 
to the successful party, under Rule 37. 

I 

Motion by plaintiff to retax the bill of costs so as to allow to the suc- 
cessful party the costs of printing his brief on the reargument. 

Mr. R. 0. Burton8, Jr., in support of the motion. 
Messrs. Jos. B.  Batchelor, John Devereux, Jr., and W .  H.  Day, contra. 

CLARK, J.: I n  this case the Court, ex mero rnotu, ordered a reargu- 
ment under Rule 38. Counsel were justified in thinking that an addi- 
tional argument was desired, and not merely a repetition of the one 

' already had. What was true of the oral argument applied equally to 
the printed argument, or brief. Had  the same brief, or, in substance, a 
reprint of the former brief, been filed, the costs thereof ought not to be 
taxed. But in response to the order of the Court, parties have been at 
the expense of printing, and have filed new briefs containing additional 
argument and authorities. We think that the successful party should 
be allowed the costs thereof, not exceeding ten pages, at  the rate of sixty 
cents per page, as authorized by Rule 37. On a rehearing, costs for 
the brief are allowed, of course. The same rule applies to a reargument, 
whether the reargument is ordered as to a rehearing, or in any other 
instance. 

A printed brief is always desirable, and is intended to assist ( 45 ) 
the Court. So true is this that in manv States the rules reauire 
a printed brief to be filed in every case. I n  no case is a printed brief 
more necessary than in one which is so important, or so complicated, as 
to require an order for reargument. 

Motion allowed. 

Cited: S. c., 109 N. C., 589. 
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T. L. EMRY et ua. v. THE RALEIGH & GASTON RAILROAD COMPANY. 

Petition to' Rehear-Duties of Co.un.se1. 

1. The decision in Emry v. Railma&, 104 N. C., reaffirmed. 
2. The Court reiterates that it will rehear a case only for weighty considera- 

tions, and when the alleged error clearly appears. 
3. Observations by MERRIMON, C. J., upon the duties and responsibilities of 

ccnnscl. 

This was a Petition to Rehear filed by the defendant. (See 104 
N. C . )  

Mr. R .  0. Burton, Jr., for plaintiff. 
Messrs. J .  B. Batchelor, John Devereux, Jr., and W .  A. Day, for 

defendant. 

MERRIMON, C. J.: I t  is but a reiteration of what has been said in a 
multitude of decided cases of this Court, to say that it will rehear a 
case only for very weighty considerations, and when the alleged error 
clearly appears. 

This is not a mere empty declaration; i t  is serious, and founded in 
that essential fundamental element of Courts of last resort that makes 

i t  their duty and prompts them to adhere to and preserve the 
( 46 ) uniformity and stability of their decisions. Such courts are of 

the greatest consequence. They do not simply decide particular 
cases before them, but as well expound and determine what the law is 
as applicable to them, and to cases of like nature, indefinitely in the 
future, whenever or however they may arise. I f  such decisions are un- 
certain, conflicting and indeterminate, the necessary consequence must 
be confusion in the application of the law, so that the people, and also 
those who administer the government in all its branches cannot, to a 
greater or less extent, know what the law is and what their rights and 
duties are. The law and right become unsettled and confused, and 
public disorder and disastrous consequences follow. 

I t  is the high duty of such Courts to exercise patience, diligence, care 
and scrutiny in the examination of cases, and to decide them correctly; 
but in  addition, a chief duty of great moment to the public is to make 
their decisions as to what the law is and in  its application uniform and 
stable. They have no authority to make or unmake the law. Their 
solemn duty is to determine what i t  is, and to apply it as they find i t  
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to be. Hence, departures from decided cases and the introduction of 
new and cherished opinions and doctrines are not to be encouraged. 

Every intelligent lawyer must be sensible of the truth and importance 
of what has just been said. And yet, applications to rehear cases are 
constantly made, without due regard to the serious character of such an 
application, and with slight observance of the stringent rules and regu- 
lations prescribed for the purpose of preventing hasty and inconsiderate 
applications. Learned counsel oftentimes seem to forget their duty to 
the Court, in the administration of justice, and the gravity of rehearing 
a case. They seem to think only, or mainly, of the parties directly 
interested, and inadvertently fall to look beyond them to the pubiic 
interest, and the whole duty of the Court as a tribunal of last 
resort, whose dignity, character, thoroughness and correctness in ( 47 ) 
its decisions they ought to remember and care for. Lawyers have 
much to do with the administration of public justice. They are officers 
of the Court i11 an important sense. By reason of their right to practice 
law, granted by the State, they are interested in, and it is their duty to 
uphold, the dignity and honor of the Courts as tribunals, and to see, as 
sentinels, that the laws are justly administered. I n  such respects they 
owe the public a duty. They are not, as some seem to think, a class of 
skilled gamesters, whose chief aim and purpose is to cheat and warp and 
thwart and defeat the ends of justice. Such things every well-bred 
lawyer scorns and detests. 

While counsel should, under the rule applicable, unhesitatingly certify 
that, in his opinion, there is error in the decision of the Court com- 
plained of if he has such opinion, he should not have i t  until he has 
scrutinized the case in  which i t  was made, just as he would have done 
if he had been the Judge, and i t  had been his duty to decide the case. 
H e  should not form his opinion in  a hurry, as is sometimes the case, 
to gratify a brother lawyer who feels unhappy because he lost his case. 
That should go for naught. This is so, because, as we have said, to 
rehear a case is extraordinary and of serious moment, affecting not only 
the parties directly interested, but the administration of the law and the 
public. 

By what has been said is  not meant that no case shall be reheard. 
There are cases that ought to be reheard. Courts sometimes, be they 
ever so vigilant and ~ainstaking, make mistakes. I n  proper cases, they 
will gladly hasten to  correct errors. We have had occasion at  the pres- 
ent term, in Gay v. Grant, to cite numerous cases that point out with 
clearness what will and what will not entitle a complaining party to 
have his case reheard. These cases are authoritative. I t  is our 
plain duty to observe and adhere to them, and we do not hesitate ( 48 ) 
to do so. 
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This is an application to rehear the case of E m r y  v. Railroad, 102 
N. C., 209, decided at  the February Term, 1889. We have heard i t  
repeatedly argued and given i t  much consideration, and are of opinion 
that the petition must be dismissed. The case we are asked to rehear 
was elaborately and ably argued on both sides. The Court had the 
fullest opportunity to understand i t  in all its bearings, and gave it 
earnest and protracted consideration. N o  material point was over- 
looked, nor has any direct authority been called to the attention of the 
Court that was not considered-the case has only been reargued! 81- 
though there was some diversity of opinion among the members of the 
Court as to one or two of the material questions decided, in  our judg- 
ment, no adequate reason has been submitted or cause assigned that 
ought to induce the Court to grant the prayer of the petitioner. Gay v. 
Grant, s u p ~ a ,  and the cases there cited. 

Our learned brother, who delivered the opinion of the Court in E m r y  
v. Railroad, said, obiter: "The defendant has no reason to complain 
that the Court allowed the jury to apply, as the test, the abstract prin- 
ciple that the plaintiffs were bound to exercise that degree, and only 
that degree, of care which a man of ordinary prudence would exhibit in 
the management of his affairs," &c. The jury, by their finding, cor- 
rected any possible error in  that respect. With the view to prevent 
possible misapprehension, we deem it proper to say here that a majority 
of the Court do not concur in  that expression of view, and do not think 
i t  consistent with decisions of the Court on that subject. 

Petition dismissed. 

Cited:  S. c., 109 N. C., 599; H u d s o n  v. Jordan,  110 N.  C., 250; 
Weisel v. Cobb, 122 N. C., '70; Hodgin  v. B a n k ,  125 N.  C., 503, 511. 

"S. C. ROBESON et al. v. JAMES P. HODGES et al. 

AmendmenL-Jurisdiction-Exception o n  Appeal.  

1. Where a complaint in an action begun before the Clerk, as Probate Court, 
states matters properly triable in that Court, an amendment cannot be 
allowed in the Superior Court engrafting matters of which the latter 
Court alone has jurisdiction. 

2. When, without amendment in such case, matters are investigated without 
objection, of which the Superior Court alone had jurisdiction, and judg- 
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I ment is rendered thereon, the implied consent does not confer jurisdiction, 
and advantage can be taken of the defect in this Court. 

3. When there is no exception taken except to the judgment, usually no case 
on appeal is necessary, and it is sufficient to file the exceptions thereto in 
ten days after judgment, as provided by Rule 27 of this Court. 

APPEAL from a judgment in  favor of defendant Hodges, rendered by 
Gilmer, J., May Term, 1889, C U M B E ~ A N D  Superior Court, upon a 
referee's report. 

Messrs. R. H. Battle and S. B. Mordecai, for the plaintiff. 
Messrs. N. W. Ray and W .  E. Murchison, for the defendant. 

CLARK, J.: This was an action begun by certain wards of the defend- 
ant Hodges against him for an account and settlement as guardian. I t  
was begun before the Court of Probate in  1878, and transferred to the 
Superior Court for trial. The complaint alleges that the appellant 
W. J. Smith, who afterwards came in and was made party plaintiff, and 
the other appellant Mary L. Smith, who, not joining in  the action, was 
made a defendant, were two of the wards; that as to the first 
named, he had been fully settled with, but as to the other appel- ( 50 ) 
lant, that she had never been settled with. 

The answer alleged that both of the appellants had been duly settled 
with according to law, and had received their full shares of the estate. 
There was no allegation of any over-payment to appellants by mistake 
or inadvertence, or otherwise, and no prayer for judgment against them. 
On a reference, the account was stated as to them without objection, as 
well as to the other wards, and it being reported by the referee that each 
of the appellants had been over-paid by defendant Hodges, the Court 
rendered judgment against them and in favor of defendant Hodges, for 
repayment to him of such over-payment. 

I t  is true that there must be allegata as well as p~obata,  but that 
usually applies when objection is made to the proof offered. Then the 
Court, if the objection is well taken, must either rule out the evidence 
or allow amendment to the allegata. After judgment it is too late to 
object that there is no complaint. Leach v. Railroad, 665 N. C., 486; 
Mebane o. Pope, 81 N.  C., 22; Little v. McCarter, 89 N. C., 233. The 
Court has power to allow amendment after verdict, so as to supply the 
omission of an averment in the pleadings. The  Code, $5273 and 274; 
Pearce v. Mason, 18 N. C., 37; Penny v. Smith, 61 N. C., 35; Dobson 
v. Chambers, 78 N. C., 334. 

The appellee did not ask the Court below for the amendment, either 
before or after judgment, but asks this Court to allow i t  to be made now, 
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in  furtherance of justice. This Court has the power to make amend- 
ments or to remand the case that they may be made in  the Court below 
(The Code, §965), but only to the same extent and in such cases as the 
Superior Court could allow amendment. I t  is very clear that the Court 
below could not have allowed the amendment asked here, which is to 
support the judgment, by allowing the defendant and appellee, Hodges, 
to amend his answer by setting up the equitable claim of mutual mistake 

in  making the over-payments to the appellants, or a counterclaim 
( 51 ) for money had and received. Such allegations, if made, are only 

cognimble in the Superior Court (Murphy v. Ilarrison; 65 N. C., 
246)) and, as this action was begun in the Probate Court (now Clerk), 
the amendment could not be made. 

I n  Capps v. Capps, 85 N. C., 408, it is held that when a case which 
is properly cognizable in the Superior Court, but erroneously brought 
before the Clerk, gets into the Superior Court by appeal or otherwise, 
the latter Court will amend the summons and treat the action as if 
originally brought in the Superior Court, and proceed; but when the 
action is properly triable in the Probate Court, it is error in  the Su- 
perior Court, on appeal, to allow the complaint to be amended by en- 
grafting new matter, cognizable only in  the Superior Court at term. To 
same effect is Finch v. Ba&ervikle, 85 N. C., 205. Chapter 276, Acts 
1887, in  no wise affects this principle, as it only provides that when 
cases are sent up to the Superior Court from the Clerk for the deter- 
mination of issues of fact or law, that Court, after determining said 
issues, instead of remanding the case, may retain i t  and "hear and de- 
termine the matters in controversy in  said case." I n  the analagous case 
of an amendment in  a case brought by appeal from a Justice of the 
Peace, the Court say, in Boyett v. Vaughm, 85 N. C., 363: "It is the 
jurisdiction of the Justice of the Peace which, on appeal, gives juris- 
diction to the Superior Court, and, of course, if the Justice had no 
jurisdiction the Superior Court could have none, and, therefore, by 
allowing an amendment in the transcript, which enlarges the cause of 
action beyond the jurisdiction of the Justice, i t  must necessarily oust 
itself of jurisdiction." These words are quoted and approved in Ijames 
v. XcQlamroch, 92 N. C., 362. 

The judgments appealed from are such as could not have been given, 
if allegations had been properly made, either originally or by 

( 52 ) amendment, in a case begun like this, before the Probate Court. 
The appellee insists, however, that there is no case on appeal. 

Exceptions to the judgment were filed in  ten days after judgment ren- 
dered, under Rule 27 of this Court. A case on appeal is necessary to 
set forth exceptions to evidence and to the charge, but this exception is 
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for want of jurisdiction. This is an error apparent on the face of the 
record proper, and the Court will take notice of it, though not assigned. 
T h e  Code, $957; Thornton v. Brady, 100 N. C., 38. 

Error. 

Cited: McNeill v. Hodges, post, 55; Mfg. Co. v. Buxton, post, 75; 
Peebles v. Braswell, 107 N .  C., 70; McLean v. Breece, 113 N.  C., 393; 
Elliott v. Tyson, 117 N.  C., 116; N a r t k  v. Bank, 131 N.  C., 123; 
McLeod v. Graham, 132 N.  C., 474; Penny v. R .  R., 133 N.  C., 224; 
Ewbank v. Turner, 134 N.  C., 80; Smith  8. Bruton, 137 N .  C., 86; 
Cheese Co. v. Pipkin, 155 N. C., 396; McLaurin v. Mclntyre, 167 N.  C., 
352 ; Hosiery Mills v. R.  R., 174 N.  C., 453 ; Perry v. Perry, 175 N.  C., 
144; Holmes v. Bullock, 178 N.  C., 378; Davis v. Davis, 179 N. C., 
188; Comrs. v. Sparks, 179 N.  C., 583; Sewing Machine Co. v. Burger, 
181 N.  C., 248; Hall v. Artis, 186 N.  C., 106. 

*THOMAS A. McNEILL et al. v. JAMES P. HODGES et al. 

Referee's Report-Exceptions-Jurisdiction of Clerk-Judgment 
again& Co-def endants-Prayer for Relief. 

1. Exceptions to a referee's report may be filed as a matter of right at the 
term to which the report is made. The filing of exceptions after that 
term is in the discretion of the Judge, and from the exercise of such dis- 
cretion no appeal lies. 

2. The Clerk has jurisdiction of a proceeding by a ward against his guardian 
for an account. 

3. A judgment can be rendered in favor of one co-defendant against another. 
4. A party can recover judgment for any relief to which the facts alleged and 

proved entitle him, whether demanded in the prayer for relief or not. 

APPEAL from the ruling of Gilrner, J., at May Term, 1889, of CUM- 
BERLAND Superior Court. 

The following is the statement of the case on appeal: 
"This was a special proceeding, begun before the Clerk of the ( 53 ) 

Superior Court of Cumberland County more than ten years since, 
calling the defendant Hodges, guardian, to an account and settlement 
with his wards, the plaintiffs above named. The guardian accounts of 
the defendant have been stated four times, and opportunity given each 
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time for the parties to except to the same. The cause coming on to be 
heard before Gilmer, J., at May Term, 1889, the plaintiffs moved to 
strike from the file certain exceptions, which appear to have been filed 
on April 23d, 1889, during the interval between terms, and to confirm 
the report of the referee. I t  appeared that the report of the referee 
had been made to January Term, 1889, and the defendant's counsel noti- 
fied that the same had been filed before the beginning of January Term. 

"His Honor, after hearing arguments on both sides, and after inspec- 
tion of the exceptions of April 23d, and examination of the record, in 
the exercise of his discretion, allowed the motion of plalniif?~, and the 
defendant excepted. The defendant then moved for leave to file the 
exceptions of April 23d as of May Term, 1889, which motion his Honor, 
in the exercise of his discretion, refused, and the defendant excepted. 

"There was a judgment rendered confirming the report in  favor of 
the several plaintiffs for the several amounts due them. Appeal by de- 
fendant." 

Nlessrs. R. H. Battle and S. B. Mordecai, for plaintiffs. 
Messrs. N.  W. Ray (by brief) and W. E. Murchison, for defendant. 

CLARK, J.: "It is a well-settled rule," say the Court i n  state v. 
Peebles, 67 N. C., 97, "that exceptions to such reports must be made as 
a matter of right at  the Court to which the report is made." After that 

term, if judgment be not entered thereat, i t  i s  a matter of dis- 
( 54 ) cretion with the Court to allow exceptions to be filed, and from 

the exercise of such discretion no appeal lies. This ruling is 
recognized and sustained in University v. Lassiter, 83 N. C., 38; Corn- 
missioners v. Magnin, 85 N. C., 115; Long v. Logan, 86 N. C., 535. 

The January Term of Cumberland Superior Court, to which the 
referee's report was returned, was a regular term to which process was 
returnable, and differed from other terms only in  that civil causes re- 
quiring a jury could not be tried thereat, except by consent of parties. 
Acts 1887, ch. 37. The report was properly filed at  said term. I t  
seems, from the statement of the case, that the defendant's counsel knew 
that the report had been filed before the January Term began. They 
should have filed their exceptions at that term. The case had been a 
long time pending. I t  was begun in  18'78, and was in this Court as far 
back as 83 N. C., 504 (1880). The attempted filing of exceptions in 
April was without authority of law, and it rested in the discretion of 
the Judge whether he should strike them out, as did also his refusal of 
the application to file exceptions at the May term. 

The defendant moves, at this late day, to dismiss the proceedings in 
this Court, because the Probate Court, in which i t  originated, did not 
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have jurisdiction. The action is brought by wards against their guar- 
dian for an account, and the statute then in force (C. C. P., 481), placed 
the jurisdiction in  the Probate Court. Rowland v. Thompson, 65 N. C., 
110. I t  is now transferred to the Clerk. T h e  Code, $5102 and 1619. 

The defendant also moves to reverse the judgment rendered in  favor 
of his co-defendant, J. L. Smith, on the ground that there is nothing in  
the pleadings to support such judgment, and no prayer for relief in favor 
of J. L. Smith. The complaint specifies J. L. Smith as one of the wards 
entitled to an account, states why J. L. Smith is made party defendant, 
and asks that the account of the said guardian be stated as to each 
of the wards. There is no separate prayer for judgment by J. L. ( 55 ) 
Smith, but no exception was made as to his being a party, and 
no denial of his being entitled to an account, and no objection was 
entered to stating the account as to him. He  was a proper party. 
Southal v. Shields, 81 N. C., 28. The complaint alleges that J. L. 
Smith has not been settled with. This is not denied i11 the answer. 
Throughout the proceeding he is treated as having adopted the allega- 
tions of the complaint and its prayer for relief. Indeed, he was only in  
form a defendant, but in  fact the statute authorizes such judgment by 
one co-defendant against another. The Code, $424 (1) ; Hare v. Jerlzi- 
gan, 76 N.  C., 471; Clark v. Williams, 70 N. C., 679; Hughes v. Boone, 
81 N. C., 204. A cause of action having been stated as to J. L. Smith, 
he can have any relief to which the facts alleged and proven entitled 
him, though not demanded by a prayer for relief. Dunn v. Barnes, 73 
N. C., 273; Knight v. Houghtallimg, 85 N. C., 17;  Jones Q. Mial, 82 
N. C., 252. I t  is too late, after judgment, especially since defendant 
acquiesced in treating the complaint as if i t  had been adopted by Smith, 
to object that there was no complaint filed by him. Robeson Q. Hodges, 
at this term, and cases there cited. 

M r m e d .  

Cited: Miller v. Groorne, 109 N. C., 149; Johnson v. Loftin, 111 
N. C., 323 ; Donnelly v. WiCcox, 113 N.  C., 409 ; McLean 'v. Breece, 
Ib., 393; Davis v. Mfg.  Co., 114 N. C., 334; Scarlett v. Norwood, 115 
N. C., 285; Reade v. Street, 122 N. C., 302; Collins v. Pettill, 124 
N. C., 736; McLeod v. Graham, 132 N.  C., 474; Coleman v. Mc- 
Cullouyh, 190 N.  C., 593; X;mith v. Travelem Protective Association, 
200 N. C., 743. 
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*C. J. TAYLOR v. J. C. PLUMMER. 

1. Where there are no exceptions stated in the case on appeal, and no errors 
appear upon the face of the record, the judgment must be affirmed. 

2. The refusal to give instructions, if asked in writing and in apt time, like 
the charge as given, is deemed excepted to (The Go&e, 5412 [3]) ,  but none 
the less it is the duty of the appellant to assign such as error in making 
up his statement of case on appeal (The Code, $550), an6 if this is not 
done, the exception is deemed waived. (Rule 27 [41) . 

This was a CIVIL ACTION, tried before Gilmer, J., at Fall  Term, 1889, 
of ALLEGEANY Superior Court. 

Defendant appealed. 

XT. J. N .  Holding, for plaintiff. 
Mr. C. M. Busbee, for defendant. 

CLARK, J. : NO exceptions to the evidence or rulings and no assign- 
ments of error are set out in the case on appeal. There is nothing to 
show that the defendant is dissatisfied with anything that occurred dur- 
ing the progress of the trial beyond the bare fact that he appealed; nor 
does any error appear upon the face of the record proper, as distin- 
guished from the "case on appeal." By the settled rules of practice, 
the judgment must be affirmed. 

I t  appears that the defendant asked the Court to give certain special 
instructions, which were not given-at least in  the form asked. I t  does 
not appear that they were asked in  apt time-i. e., at the close of the 
evidence (Powell v. Railroad, 68 N. C., 395), nor that they were i n  

writing, as required by The Code, $415. Assuming, however, 
( 57 ) that i t  did appear that the instructions were asked in writing and 

in apt time, no exception was noted to the failure to give them, 
and no assignment of error on that ground is stated in the case. The 
Code, $550, requires the appellant to "cause to be prepared a concise 
statement of the case, embodying the instructions of the Judge as signed 
by him, if there bs an exception thereto, and the requests of counsel of 
the parties for instructions, if there be any exceptions on account of the 
granting OY withholding theyeof, and stating separately, in  articles num- 
bered, the emors alleged."' When the assignment of error or exception 
fo r  failure to give an instruction asked is set out in the appellant's case, 
a s  required by this section, the Judge is put upon notice to give, fully, 

*Head-notes by CLARK, J. 
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the charge on that point, and i t  may appear, if this is done, that there 
was no error, or that the instruction, though refused as asked, was given 
i n  substance. This being a Court for the correction of errors, the errors 
complained of must appear by exception noted, or error assigned, and 
be set out in  the case on appeal. The provisions in this regard in the 
statute are easily observed and have been often construed. The rules of 
the Court, and the decisions, are explicit. The statutory regulations as 
to exceptions and assignment of error are intended to give equal rights 
to  both sides, and to prevent surprise by springing unexpected objec- 
tions and presenting points i:: this Court which would have k e n  cured 
by a more careful and accurate statement of the case on appeal, in that 
particular, if the matter had been called to the attention of the other 
party by the appellant's statement of the case on appeal. This, too, 
avoids cumbering the transcript with needless fullness in immaterial 
matters as to which no exception is made. 

I n  substance, these provisions are: 
1. Exceptions to the evidence and all matters occurring on the trial, 

except the charge of the Court, must be noted at the time. The 
Code, $412 (2). I f  not, they are waived. State v. Ballad, 79 ( 58 ) 
N. C., 627; Scott v. Green, 89 N. C., 278. 

2. The charge and the refusal to give instructions asked, need not be 
excepted to at the time, but are deemed excepted to. The Code, §412(3). 
But none the less, i t  is the duty of the appellant to assign specifically 
the errors in that regard, in making out his statement of the case on 
appeal. The Code, $550; Mcliinn>on v. Mowison, 104 N. C., 354, in 
which case the authorities are collected and reviewed. 

3. An omission to charge on any point is not usually assignable as 
error, unless an instruction was asked and refused. State v. Bailey, 100 
N. C., 528, and cases there cited. 

4. Exceptions noted on the trial, and exceptions which, after the 
verdict, the losing party desired to assign t o  the charge, or to the refusal 
or granting of special instructions, must be set out by appellant i n  
making out his statement of the case on appeal (The Code, $550, cited 
above), or they are deemed waived. No other exceptions than those set 
out "will be considered by the Court, except exceptions to the jurisdic- 
tion, or because the complaint does not state a cause of action, or motions 
in arrest of judgment for the insufficiency of an indictment." Rule 27 
of the Rules of Court. 

5. Errors upon the face of the record proper, i. e., process, pleadings, 
judgment, 8sc. (as distinguished from errors committed in  the process of 
the trial), will be corrected without assignment of error. The Code, 
5957; Thornton v. Brady, 100 0. C., 38. These will be found, how- 
ever, to fall almost necessarily into one of the exceptions stated in  Rule 
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-- 
In. re DEATON. 

27, supra, i. e., defect of jurisdiction, defective cause of action or in- 
sufficiency of an indictment. 

There are no errors assigned for our consideration in the case on 
appeal, and none are apparent from the face of the record. We may 

note, however, that the features of this case seem to place it 
( 59 ) within the principles laid down in Moore v. Parker, 91 N. C., 

275. 
There was no evidence of contributory negligence sufficient to go to 

the jury, and the charge sent up is correct. 
Affirmed. 

Cited: Whitehurst v. Pettipher, ante, 42; Marsh v .  Richardson, 106 
N. C., 548; S. v. Parker, Ib., 714; Everett v. Williamson, 107 N.  C., 
211; 8. v. Fleming, Ib., 909; Gr%bbs v. Ins. Co., 108 N. C., 479; Posey 
v. Patton, 109 N.  C., 456; Emvy  v. R .  R., Ib., 602; S .  v. Black, Ib., 
857; S. v. McKinney, 111 N. C., 685; Luttrell v. Martin, 112 N. C., 
601; Marshall v .  Stine, Ib., 698; Davis v. Duvall, Ib., 834; Cotton 
Ni l ls  v. Abernathy, 115 N.  C., 409; S. v. Kiger, 115 N.  C., 751; S.  v. 
Adums, Ib., 783; Tillett v. R. R., 116 N .  C., 940; X. v. W i l l i a m ,  117 
N.  C., 754; 8. v. Blankenship, Ib., 809; S. u. Downs, 118 N. C., 1243; 
S. v.  Haynie, Ib., 1269; Bank v. Sumner, 119 N.  C., 592; 8. v. Pierce, 
123 N. C., 749; W i b o n  v. Lumber Co., 131 N.  C., 164; Prk t ing  Co. 
v. Herbert, 137 N. C., 319; Hicks v. Kenan, 139 N. C., 338; Alley v. 
Howell, 141 N .  C., 116; Craddock v. B m e s ,  142 N.  C., 99; Sawyer v. 
Lumber Co., Ib., 163; Gaither v. Carpenter, 143 N .  C., 243; S. v. 
Houston, 155 N.  C., 434; Hodson v. R .  R., 176 N. C., 496. 

*In. re I. M. DEATON et al. 

Contempt-Appeal-Finnding of Fact-Alternative Judgment- 
Jurisdiction. 

1. AIternative judgments are not allowed either in civil or criminal cases, 
hence it is error to sentence a party to "pay a fine of $40, and in default 
thereof be imprisoned thirty days." 

2. By inherent right, as well as by statute, every Court has the power to 
punish contempts committed in its presence, or so near as to interfere 
with the transaction of its business, and in such cases no appeal lies to 
any other Court. 

*Head-notes by CLARE, J. 
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3. Where the contempt is  not committed in the presence of the Court, but. as  
here, by the wilful disobedience of the process of the Court, and the publi- 
cation of grossly inaccurate accounts of its proceedings in a newspaper 
with intent to bring the Court into contempt, a n  appeal lies. 

4. On such appeal, if from the Superior Court to this Court, the findings of 
, facts by the Judge are  conclusive, and this Court can only review the law 

applicable to such state of facts. Otherwise, on appeal from a Court 
below the Superior Court, to that  Court, i t  is then the duty of the Su- 
perior Court Judge to rerievv the facts and the law, and, in  his discretion, 
he can hear additional testimony, orally or by affidavits. 

8. It is the duty of the Court passing sentence in proceedings for contempt to 
set out in  the record the facts found, upon which judgment is passed. If 
the contempt consists in publishing "grossly inaccurate accounts of the 
proceedings of the Court," the findings must show that  the publication 
mas made with intent to bring the Court into contempt, and the language 
used must be found and set out. 

6. The Code, $654, providing proceedings "as for contempt," applies only to 
civil actions-except sub-sectinns 4, 5 and 6. It is only in  proceedings a s  
for contempt that the notice to show cause must necessarily be based 
upon a n  affidavit. 

"7. A party charged with contempt, is not entitled to a trial by jury. 

8. The Mayor has jurisdiction to punish for contempt. 

T h i s  mas a Proceeding f o r  Contempt, instituted before the  ( 60 ) 
X a y o r  of t h e  town of Troy, i n  Montgomery county, and  came 
t o  t h e  Superior  Cour t  by  appeal  f r o m  the  Mayor's Court,  a n d  was heard  
a t  S p r i n g  Term,  1889, of MOKTGOMERY Superior  Court,  before Broton, J. 

T h e  defendants offered affidavits i n  t h e  Superior  Cour t  tending t o  
shom tha t  they  were not permitted to  file a n y  answer i n  the  Mayor's 
Gourt,  also a f f i d a ~ i t s  tending to shom t h a t  t h e  publication which was 
m a d e  b y  them was  not grossly inaccurate, bu t  was t rue  i n  the  m a i n ;  a n d  
also affidavits tending t o  show t h a t  t h e  defendants did not disobey t h e  
notice of said Court,  bu t  were present before the  t ime  set, and  a t  the  
t ime  set, a n d  t h e  cause w a s  continued upon  t h e  affidavits and  facts. 

T h e  defendants asked the Court to  reverse the  facts  found  by the  
Mayor,  o r  to  g r a n t  the  defendants a t r i a l  by  jury. T h e  defendants con- 
tended t h a t  they ought  t o  have the  r igh t  to  have the  facts  reviewed by 
t h e  Court.  

T h e  judgment of t h e  Mayor, appealed from, i s  a s  follows: "This 
cause coming on t o  be heard, and  af ter  hearing the defendants'  state- 
m e n t  i n  regard thereto, i t  is  adjudged by  the  Cour t  t h a t  t h e  said I. M. 
Deaton and  T. M. H a l l  wilfully and designedly published said grossly 
inaccurate  s tatement  i n  t h e  Troy Times f o r  the  purpose of bringing this  
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Court into contempt and ridicule, and that they further contemptuously 
refuse to obey the order of this Court in refusing to appear before said 
Court. 

"It is therefore adjudged that the said I. M. Deaton and T.  M. Hall 
are guilty of a contempt of this Court, and it is ordered and ad- 

( 61 ) judged that said I. M. Deaton and T .  M. Hall pay each a fine of 
forty dollars and the costs of this proceeding, and, in default 

thereof, that they be committed to the common jail for the county of 
Xontgomery for thirty days, and until they be discharged according to 
ism-." 

The notice to show cause appears not to have been based upon affi- 
davit, but to have been issued by the Mayor, ex mero motu. 

The appeal coming on to be heard i11 the Superior Court, his Honor, 
being of opinion that he could not review the facts found by the Xayor, 
confirmed the judgment, and gave judgment against the defendants. 

The defendants excepted and appealed. 

.Sless~~s. J .  111. B~owrz (by brief), J .  B. Batchelor, John Deuereux, Jr., 
and J .  C. L. Harris, for respondents. 

No counsel, contra. 

CLARIT, J. : Alternative judgments are not allowable in either civil or 
criminal cases. h'tate v. Perkins, 82 N. C., 682; Dun% v. Barnes, 73 
N. C., 273; St~iclcland v. Cox, 102 N.  C., 411. The sentence "to pay a 
fine of $40, and, in default thereof, be imprisoned thirty days," is 
erroneous. This, however, would not dispose of the case on the merits, 
but would merely require it to be remanded for a proper sentence. 
Xtate v. Lawrence, 81 K. C., 5.22; State v. Green, 85 N.  C., 600. We 
will therefore consider the other points raised by the appeal. 

The power to punish for a contempt committed in the presence of the 
Court, or near enough to impede its business, is essential to the 
existence of every Court. I n  such cases, "necessarily there can be no 
inquiry de novo in another Court as to the truth of the fact." RUFFIN, 
C. J., in  State v. Woodfin, 27 N. C., 199 .  The requirement, Acts of 
1846, now The Code, $650, that the Court shall find the facts constitut- 

ing the contempt and have them spread up011 the record, does not 
( 62 ) have the effect to g i ~ e  the right to an appeal nor to a writ of 

certiorari, in this class of contempts, and for the reasons justly 
and forcibly given by NASH, C. J., in  State r. Xot t ,  49 N.  C., 449. But 
such facts, IT-hen found and spread upon the record, may authorize a 
revising tribunal, on a habeas co?*pus, to discharge the party, if it plainly 
appear that the facts, as found by the committing Court, in law do not 
justify a sentence for contempt. Summers, ex parte, 27 N.  C., 149. 
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Another effect of the statute is to "furnish evidence against the magis- 
trate, upon an indictment for malfeasance in office," when there is such. 
State v. Mott, supra. So inherent is the right to punish for contempt, 
that the Legislature would have no power to deprive the Courts of its 
exercise. Const., Art. IV,  512; In re Oldham, 89 N .  C., 23. 

When the contempt is not committed in the presence of the Court, 
but, as here, by the alleged wilful disobedience of the process of the 
Court and the publication of grossly inaccurate accounts of its proceed- 
ings, with intent to bring the Court into contempt, there is not that 
necessity for prompt punishment nor the strong reas=r,s which forbid 
the allowance of an appeal, which exist as to contempts when committed 
i n  the presence of the Court. Hence it has always been held that as to 
contempts not committed in  the presence of the Court, an appeal lies. 
In  re Daves, 81 N .  C., 72; In re Walker, 82 N .  C., 95; Cromartie v. 
Commissioners, 85 N. C., 211; Robins, ex parte, 63 N. C., 309. 

I n  this class of contempts on appeal from the Superior Court, the 
findings of the Judge as to the facts are conclusive, and this Court can 
only review the law applicable to such state of facts. I t  i s  otherwise, 
however, on appeals from a subordinate Court to the Superior Court. 
I n  that case, i t  is the duty of the Judge to review the findings of facts 
of the Court below, as well as the rulings of law; and when, in  further- 
ance of justice, i t  may be required, the Judge can hear additional 
testimony, either orally or by affidavit, in making up his own ( 63 ) 
findings of fact. The reason of this distinction is not only be- 
cause of the greater dignity of the Superior Court, and the greater trust 
reposed in the experience and judgment of its presiding officers, but 
because that Court is for the trial of matters of fact as- well as of law. 
They are held in the same county where the offence was committed, and 
can readily procure the attendance of witnesses. The trial in the Su- 
perior Court is de nova on the facts and the law. Even the limitation 
upon the review of the facts, where the amount involved was less than 
$25, was repealed by the constitutional amendments of 1875. I n  this 
Court, errors of law, and not of fact, are reviewable. Though witnesses 
in  some instances may be summoned ( T h e  Code, $963)) it has not been 
the practice. Owing both to the expense of bringing witnesses here 
from a distance, and the great addition i t  would make to the already 
large and steadily increasing volume of business in this Court, to ex- 
amine affidavits on questions of fact, the Court has adhered to its settled 
ruling, that it will not pass upon the facts, except as to injunctions and 
i n  similar cases, but will take the findings of fact by the Judge who 
tried the cause below as conclusive. None of these reasons apply to an  
appeal from an inferior tribunal to the Superior Court. An analagous 
case is the finding that the prosecution is frivolous or malicious. This 
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finding may be reviewed by the Superior Court on appeal from a lower 
Court ( S t a t e  v. Mu.wl!oclc, 85 N. C., 598; State v. Powell, 86 N. C., 
640) ; but such finding, when made by a Superior Court, is final and 
not reviewable in this Court. Skate v. Hamil ton  (a t  this term) and 
cases there cited. 

I t  is the duty of the Court in  passing sentence for contempt, when 
committed in  the presence of the Court, though no appeal lies, to spread 
its findings of fact upon the record. T h e  Code, $650. The reasons 

therefor are given in Xtate v. Mott ,  and cases cited above. For a 
( 64 ) stronger reason, the facts should be set out in  this class of con- 

tempts, in which the party is entitled to have the matter reviewed 
by an appeal. The judgment of the Mayor, as set out in the record, is 
fatally defective as to the allegation of publishing grossly inaccurate 
accounts of judicial ~roceedings, in  that it does not set out and recite 
in  what the publication consisted. It is true, that in  the notice to show 
cause, a certain article is charged and set out as published by the re- 
spondents. But in the judgment there is no specific finding that such 
article, and in  the words charged, was published by the defendants. I t  
can only be inferred. This is not sufficient. The article, as published, 
must be set out in the judgment, and its publication and the intent with 
which i t  was published, must be found as facts by the Court. The pro- 
vision for ~ r o c e e d i n ~ s  "as for contempt" prescribed in T h e  Code, $654, 
applies only to civil actions, except subsections 4, 5 and 8. Cromarfie  
v. Commissioners, 85 N. C., 211. Proceedings "as for contempt" should 
always be based upon affidavits. We do not think that this is required 
i n  proceedings for contempt proper, which, whether the contempt is com- 
mitted in  the presence of the Court or not, are begun by the Court, ex 
mero motu ,  to preserve its dignity, to maintain order, or to enforce the 
respect due it, and obedience to its process. Ex pa& Moore, 63 N. C., 
397. 

That a defendant in contempt proceedings is not entitled to a jury 
trial upon the controverted facts is well settled. I n  Baker  v. Cordon, 
86 N. C., 116, SMITH, C. J., says: "The proceeding * " * is neces- 
sarily summary and prompt, and, to be effectual, it must be so. The 
Judge determines the facts and adjudges the contempt, and while he 
may avail himself of a jury, and have their verdict upon a disputed and 
doubtful matter of fact, it is in his discretion to do so, or not," citing 
Sta te  v. Y a n c y ,  4 N. C., 133; Sta te  v. Woodfin, 27 N. C., 199; Moye v. 

Cogdell, 66 N. C., 403; Crow v. State,  24 Texas, 12. 
( 65 ) I t  was contended below that a Mayor has no jurisdiction to 

punish for contempt, because not named among the officers hav- 
ing that power in T h e  C'ode, $651. Apart from the fact that every 
Court inherently possesses such power independent of statutory enact- 
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ment, T h e  Code, $3818, constitutes t h e  Mayor  a n  I n f e r i o r  Court,  a n d  
gives h i m  t h e  powers of a Just ice of the  Peace. 

T h e  case mus t  be remanded t o  t h e  Superior  Court, t o  t h e  end t h a t  it 
m a y  review t h e  findings of fac t  b y  t h e  Mayor, a s  well a s  h i s  conclusions 
of law, a n d  if,  thereupon, t h e  defendants a r e  adjudged guilty, t o  pass a 
definite sentence i n  accordance with law. 

E r r o r .  

Cited: Pinlayson v. Accident Co., 109 N. C., 199; Henning v. War- 
ner, Ib., 408; H o p k i m  v. Bowers, 111 N .  C., 180; Fertilizer Oo. v. 
Taylor, 112 N.  C., 152; S .  v. Aiken, 113 N .  C., 652; Htnton v. Ins. 
Co., 116 N.  C., 25; In re Robinson, 117 N.  C., 537; Scott v. Pishblate, 
Ib., 275; S .  v. Morgan, 120 N.  C., 564; I n  re Gorham, 129 N.  C., 488; 
In re Odum, 133 N.  C., 250; Turner v. Machine Co., Ib., 385; I n  re 
Briggs, 135 N. C., 129; E x  parte McCown, 139 N.  C., 99; In re Scar- 
borough,s Will, Ib., 426; Pace v. Raleigh, 140 N.  C., 71; S .  v. Bailey, 
162 N. C., 584; In re Brown, 168 N.  C., 420; S .  v. Cathey, 170 N.  C., 
596; S .  v. Little, 175 N.  C., 746; In re T. J .  Parker, 177 N .  C., 466; 
Placlc v. Placlc, 180 N.  C., 596; In re Fountain, 182 N. C., 52; X. v. 
Nooker, 183 N. C., 768; Bank v. Chamblee, 158 N. C., 418. 

*J. A. WHITE v. J. B. CONNELLY e t  al. 

Clerk-Mortgage-Deed and Probate of-Registration 

1. When the Clerk of the Superior Court, upon the certificate of the ac- 
knowledgment of a grantor in  a conveyance. or of proof of its execution, 
and privy examination of a married woman by a Justice of the Peace, 
adjudges such certificate to be in  due form, admits the instrument to 
probate, and orders its registration, this is  the exercise of a judicial 
function, which cannot be delegated to a deputy, nor exercised by the 
Clerk a s  to a n  instrument to which he is a party. 1 2. Hence, when the Clerk, who is the grantor in a deed of trust, ackn~wledges 

I 
the execution of the same before a Justice of the Peace, who also takes 
the privy examination of grantor's wife, and the Clerk adjudges the cer- 
tificate made by the Justice of such acknowledgment and privy examina- 
tion to be in  due form, admits the instrument to probate and orders regis- 
tration: Held, that such registration is without legal warrant, and in- 
valid a s  to third parties. 



I I N  T H E  SUPREME COURT. 

( 66 ) This was a CIVIL ACTION, upon a case agreed, tried before 
Cormor, J., at November Term, 1889, of IREDELL Superior Court. 

The case is stated in  the opinion. 

Messrs. W.  M.  rob bin,^, B. F. Long, H. Bimgham, L. C. Caldwell and 
C. H.  Armfield, for the plaintiff. 

Messrs. D. M.  F u ~ c h e s  and A. L. Coble, for the defendants. 

I 
I CLARK, J.: The defendant J. B. Connelly, who was, at  that time, 

Clerk in the Superior Court of Iredell, executed a deed in trust on the 
property therein named to defendant Davidson, trustee, to secure certain 
indebtedness. The deed of trust was duly acknowledged on the 23d day 
of August, 1888, before P. Tomlinson, Esq., a Justice of the Peace, by 
said Connelly and his wife, and her private examination certified by 
him, and on the same day the same was certified to be i n  due form of 
law and ordered to be registered by J. B. Connelly, the Clerk of the 
Superior Court of Iredell County, and was registered in the office of the 
Register of Deeds of Iredell, on the day aforesaid. 

On the 11th of September, 1888, the plaintiff caused a warrant of 
attachment to be levied upon property covered by aforesaid deed of 
trust. On the 13th day of September, 1888, aforesaid certificate of P. 
Tomlinson was certified to be in due form of law by J. H. Hill, Clerk 
of the Superior Court of Iredell County, and on the same day, to-wit, 
the 13th day of September, 1888, was registered in the office of the 
Register of Deeds of Iredell County. 

The attachment proceedings and levy are admitted to be valid. The 
only question raised for our consideration is whether the plaintiff ac- 
quired thereby a priority over the trustee in said deed, or whether the 
admitting to probate and order of registration by defendant Connelly 
(as Clerk) of the deed in which he was grantor, on August 23d, was 

valid. As the law formerly stood, the acknowledgment of the 
( 67 ) grantor, or proof of execution by him, and privy examination of 

the wife, was had before the officer or Court having power to 
probate the instrument and order its registration. (Rev. Code, ch. 37, 
2 . )  When the grantor or subscribing witness resided out of the State, 
a commission issued to take the acknowledgment of the grantor, or ex- 
amination of the subscribing witness or privy examination of the feme 
covert. Ibid, $4. I f  the feme cove& did not reside in  the county, or, 
if living therein, was too aged or infirm to travel to the Judge or Court, 
a similar commission issued to take her privy examination. Ibid, $9. 
Upon the certificate of the commissioner in  these cases, the Court. ad- 
judged whether the certificate was in due form, admitted the instrument 
to probate, and ordered its registration. 
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Owing to inconvenience to parties of travelling to the county town to 
acknowledge the execution of every instrument requiring registration, 
and of requiring special commissions to take the examination in lieu 
thereof, the Acts of 1876-"77, ch. 161, authorized the acknowledgment 
and privy examination to be taken before a Justice of the Peace. Sec- 
'tion 2 of the Act required his certificate to be "adjudged correct and 
sufficient" by the Clerk. Similar acts have done away with the neces- 
sity, in  most cases, of appointing special commissioners when the grantor 
or subscribing witness resides out of the State, by designating the officers 
who are actborized to take the acknowledgment or proof of execution. 
The Code, $1246 ( 3 ) .  These acts do not confer upon the Justice of the 

I 

Peace, nor on the non-resident official, probate powers. They are merely 
substituted for the special commissioners, formerly required to be ap- 
pointed on application. Like such commissioners, they make a certifi- 
cate of the acknowledgment or proof had before them, and thereupon 
the Clerk, as the Probate Court, if in  due form, admits to probate the 
instrument and orders i t  to registration. The language (The  
Code, $1246 [I])  is, that on exhibition of the instrument and ( 68 ) 
such certificate thereon to the Clerk, if in due form, it "shall be 
admitted by him to probate and ordered to be registered." Admitting 
to probate is a judicial act. I t  passes upon more than the certificate 
being in due form. I t s  being in  due form is a prerequisite. I f  the 
certificate is not so found, the instrument is rejected. I f  the certificate 
is adjudged in due form, then the Clerk admits to probate, i. e., probates 
it, passes upon the certificate as furnishing proof of execution, adjudges 
as to the genuineness of the certificate, the authority of the officer, and 
whether the Justice or officer certifying is  such, and the sufficiency of 
proof as certified. These are the functions of a Probate Court and can- 
not be delegated to a deputy. This case differs from Holmes v. iWur- 
shall, 72 N.  C., 37, and Young v. Jackson, 92 N. C., 144, in that there 
the Probate Judge of an adjoining county had probate powers, and his 
adjudication was held sufficient to pass the deed to registration in the 
county where the land lay, without being passed on by the Clerk in the 
latter county, the requirement to that effect being merely directory and 
not essential, the deed having been already "admitted to probate." The 
statute, however, does not vest any probate powers in  the Justice of the 
Peace, and there is no legislative intent indicated to allow him to pro- 
bate deeds and order them to registration, which would be the case if the 
probate of the Clerk was merely directory and could be dispensed with, 
for "the power to take probate naturally carries with it, as an incident, 
the power to order registration," says RODMAN, J., in  Holmes v. MUT- 
shall, supra. This distinction is clearly pointed out by D ~ v r s ,  J., i n  
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Evans v. Etheridge, 99 N. C., 43. "Where the evidence is offered to 
the Court, the entire probate is taken by it, but where the agency of a 
commissioner is resorted to, a part of this probate, i. e., hearing the 
evidence, is taken by him and certified to the Court, and thereupon the 

probate is perfected by an adjudication that the certificate is in  
( 69 ) due form, and that the fact of the execution of the deed is esfab- 

lished by the evidence so certified. The Clerk alone can both 
hear the evidence and adjudicate. This is mandatory. A registration 
without this adjudication by a Clerk does not create such an equity in 
the mortgage4 tr~nstee, as affects creditors or subseqmnt purchasers for 
value." 

The Justice of the Peace, like the commissioner of deeds in that case, 
merely serves the purpose of the special commissioner to take and certify 
the acknowledgment and proof under the former law. 

This case differs also from Jackson v. Buchanan, 89 N. C., 74, and 
Evans v. Etheridge, 96 N. C., 42, which hold that issuing a warrant in 
attachment, or an order for seizure of property in  claim and delivery, 
are ministerial acts, and can, therefore, be performed by a deputy, or 
even by the Clerk, in  a case to which he is a party. I n  the latter case, 
the Court gives as a reason that thereby the officer settles and adjudi- 
cates upon no right, but ministerially as Clerk or agent of the Court, 
and expressly notes that, in probate matters, the Clerk acts, judicially, 
a s  Probate Judge, and is prohibited from acting on matters in which he 
has an interest. 

The act of "admitting to probate" being a judicial act, the Clerk was 
prohibited from acting on the deed of trust i n  which he was grantor. 
The Code, 5104 (4), provides that no Clerk can act as to any proceeding 
"if he or his wife is a party or a subscribing witness to any deed or 
conveyance." This is not contradicted by the unrestricted powers of 
probate conferred on the Clerk by section 1246, as that section is to be 
construed i n  connection with section 104, and, even if the latter was not 
enacted, the grant of powers would be subject to the exception that no 
one can be judge in his own case. Barlow v. Norfleet, 72 N. C., 535; 
Barnes v. Lewis, 73 N. C., 138; Gregory v. Ellis, 82 N. C., 225 ; Broom's 

Legal Maxims, 118; Day v. Savage, Hobart's Reports, 212; 2 
( 70 ) Strange, 1173. 

The common law forbade a man being the judge of his own 
cause, as "if an act of Parliament gave a man power to try all causes 
that arise within his manor of dale; yet, if a cause should arise in 
which he himself is a party, the act is construed not to extend to that, 
because i t  is unreasonable that any man should determine his own 
quarrel." 1 Blackstone, 91. 

82 



N. C.] FEBRUARY TERM, 1890. 

"There is also a maxim of law regarding judicial action which may 
have an important bearing upon the constitutional validity of judgments 
in some cases. N o  one ought to be a judge in  his own cause; and SO 

inflexible, and so manifestly just is this rule, that Lord COKE has laid 
i t  down, that 'even an act of Parliament made against natural equity, 
as to make a man a judge in his own case, is void in  itself; for jura 
nctturm sunt immdabilia and they are leges  Zegum.' 

"This maxim applies in all eases where judicial functions are to be 
exercised, and excludes all who are interested, however remotely, from 
t ~ k i n g  part in  their exercise. 

"It is not left to the discretion of a Judge, or to his sense of decency, 
to decide whether he shall act or not; all his powers are subject to this 
absolute limitation; and when his own rights are in  question, he has no 
authority to determine the cause. Accordingly, where the Lord Chan- 
cellor, who was a share-holder in a company in  whose favor the Vice- 
Chancellor had rendered a decree, affirmed this decree, the House of 
Lords reversed the decree on this ground, Lord CAMPBELL observing, ' I t  
is of the last importance, that the maxim that "no man is to be a judge 
in  his own cause," should be held sacred. And that is not to be con- 
fined to a cause in which he is a party, but applies to a cause in which 
he has an interest.' 'We have again and again set aside proceedings in  
inferior tribunals, because an individual who had an interest took part 
in  the decision. And it will have a most salutary effect on those 
tribunals, when i t  is known that this high Court of last resort ( 71 ) 
in  a case in  which the Lord Chancellor of England had an inter- 
est, considered that his decree, on this account, a decree not according 
to law, and should be set aside.' 

"This will be a lesson to all inferior tribunals, to take care not only 
that in  their decrees they are not influenced by their personal interest, 
but to avoid the appearance of laboring under such an influence." 
Dimers v. Grand Jumctiofi C a r d ,  3 House of Lords Cases, 759 ; Cooley's 
Cons. Lim., 410-11; Coke Lit., $212. 

The Code, $105, allows a waiver of the disqualification, if made in  
writing. I t  is agreed, as a fact, that there was not such waiver here; 
besides, i t  could not avail unless the opposing parties were present when 
it was made, and capable of objecting. Barlour v. Norfleet, 72 N. C., 
535. The registration being without due probate to warrant it, is 
ineffectual to pass title against creditors or subsequent purchasers for 
value. Todd v. Outlaw, 79 N. C., 235; DeCourcy v. Burr, 45 N. C., 
181; Duke v. Markham, at this term. I t  i s  contended, however, that 
the probate not being conclusive, its total invalidity ought not to prej- 
udice a party claiming under it. It is true the probate can be attacked 
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collaterally, still a valid probate is essential as a prerequisite to a regis- 
tration. "It is an ex parte ascertainment by authority of law, that the 
instrument registered is authkntic, and to be so treated by all persons 
affected by it, until in  some proper way the contrary is made to appear." 
Young v. Jackson, 92 N. C., 144. 

I t  is further contended that chapter 252, Acts 1889, amending T h e  
Code, $1260, and validating the probate of instruments in  cases where 
Clerks and others have mistaken their powers, cures the defect here. 
The power of the Legislature to pass such curative statutes in general 
is unquestionable. Tatom v. White,  95 N. C., 453. The statute in 
question has been considered at  this term in  Freeman. v. Persom, and i t  

is there held that i t  cannot be construed to validate the probate 
( 72 ) of an officer in regard to a matter in which he or his wife was 

a party. 
Our conclusion, therefore, is that the attempted act of admitting to 

probate, upon the certificate of a Justice of the Peace, by the defendant 
Connelly, as Clerk of the Court, of a deed in trust, wherein he was 
grantor, was invalid and ineffectual to pass title as against creditors and 
purchasers for value, and the attachment in favor of plaintiff having 
been levicd on the property embraced in the deed prior to the re-registra- 
tion thereof upon a probate by another Clerk, the plaintiff has acquired 
a lien which has priority over the trustee. 

Error. 

Cited: Turner  v. Connelly, post, 73; Kelly v. R. R., 110 N. C., 432; 
Lowe v. H,arris, 112 N.  C., 491; Long v. Crews, 113 N. C., 259; Battle 
v. Baird, 118 N. C., 861; McDorzald v. Morrow, 119 N.  C., 673 ; Mc- 
Allister v. Purcell, 124 N.  C., 264; Blantow v. Bostic, 126 N.  C., 421; 
Cochmn v. Improvement Co., 127 N.  C., 396; Land Co. v. Jennett, 128 
N.  C., 4 ;  Hollmes v. Caw,  163 N .  C., 123; S .  v. Knight,  169 N.  C., 
342; S .  v. Knight,  169 N. C., 360; Kendall v. Stafford, 178 N. C., 465; 
8. v. Scott, 182 N. C., 874; Thompsofi v. Dillingham, 183 N.  C., 570; 
Fibre Co. v. Cozad, 183 N.  C., 609; Edwards v. Sutton,  185 N.  C., 104; 
Cowan v. Dale, 189 N. C., 687; Bank v. Tolbert, 192 N.  C., 130; Nor- 
man v. Ausbon, 193 N. C., 792; Inivestment CO. v.  Wooten and Wooten v. 
Trusi? Co., 198 N.  C., 453. 
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*LAURA TURNER v. J. B. CONNELLY et al. 

Mortgage-Clerk-Deed, Probate of-Registration. 

When a mortgage is acknowledged, and wife's privy examination taken before 
a Justice of the Peace, but the adjudication that the same is in due form 
and the order of registration is made by a Clerk of the Superior Court, 
who is the mortgagee therein, the adjudication and order by the Clerk, 
and the registration thereunder, are void. 

CIVIL ACTION, tried before Shipp, J., at February Term, 189,0, of 
IREDELL Superior Court. 

Nessrs. C. H. Armfield and 17. D. Tumer, for plaintiff. 
Messrs. H. Bhgharn and L. C. Caldwell, for defendants. 

CLARK, J.: On the 5th of October, 1886, 0. M. Connelly and ( 73 ) 
wife executed to defendant J. B. Connelly a mortgage on real 
estate, which was acknowledged by the mortgagors before a Justice of 
the Peace of Iredell County, and the privy examination taken by the 
Justice in the regular form, and thereupon i t  was admitted to probate 
and ordered to be registered, by the Clerk of the Superior Court, who 
was the mortgagee in said mortgage. I t  was registered October 9th, 
1886, and was assigned to the plaintiff by the mortgagee, as collateral 
security for an indebtedness of his own. I n  January, 1888, the defend- 
ant, to secure an indebtedness to the defendant Sherrill, assigned as 
collateral a mortgage to himself from 0. M. Connelly and wife, on the 
same house and lot of the said 0. 31. Coilnelly aforesaid. This mort- 
gage was also acknowledged before a Justice of the Peace of Iredell 
County, in regular form, and probated by the said J. B. Connelly, 
mortgagee, and also Clerk, in  the same manner as the Laura Turner 
collateral mortgage aforesaid; but afterwards the said J. B. Connelly, 
Clerk, was removed from his office, as such, and one J. H. Hill  was duly 
appointed in his place; whereupon, the defendant Sherrill re-probated 
and re-registered his aforesaid collateral mortgage, before the said J. H. 
Hill, Clerk, before the said Turner re-probated and re-registered her 
collateral mortgage aforesaid, before the Clerk, Hill. 

The Court below being of the opinion that the adjudication and order 
of registration of the mortgages by the Clerk of the Court, J. B. Con- 
nelly, who mas mortgagee therein, and the registration had thereby, was 
void, held that the junior mortgage, registered under the adjudication 

*Head-note by CLARK, J. 
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and order of J. H. Hill, the new Clerk of the Court, had priority over 
plaintiff's mortgage. Plaintiff excepted and appealed. 

The facts i n  this case present no substantial difference to those in  the 
case of White v. Connelly, decided a t  this tern?. Fo r  the reasons therein 
given, there i s  no error. 

Affirmed. 

Cited: Battle v. Baird, 118 N. C., 861; lieDonald v. Morrow, 119 
N. C., 673; iVcAllister v. Pumell, 124 N. C., 264; Allen, v. Burch, 142 
N. C., 527. 

*PIEDMONT MANUFL4CTURIKG CO, v. W. T. BUXTON et al. 

1. Amercement, and not a civil action, is  the remedy given against a Sheriff 
for not making "due and proper" return of process. 

2. When no counter-claim is pleaded, a plaintiff has the right to take a non- 
suit a t  any time before verdict or final judgment. An interlocutory judg- 
ment does not deprive a plaintiff of the right to take a nonsuit. 

3. When, in an action agaiust a Sheriff for a false return, the Court permits 
such return to he amended, the plaintiff should note his exception, and, 
unless the amended return is admitted to be true, proceed to try the 
issue. An appeal before final judgment on such admission, or a verdict, 
is premature and d l  be dismissed. 

APPEAL from order of XucRae, J., made a t  J anua ry  Term, 1889, of 
NORTHAAIPT~N Superior Court, permitting a Sheriff to amend his return 
on an execution in an action against him for penalties 011 the said return, 
for  being false and not "due and proper." 

V r .  R. B. Peebles, for plaintiff. 
Jlr. W. I. Peele, for defendants. 

CLARK, J . :  This is an  action brought against the Sheriff upon his 
official bond for a return upon a n  execution in faror  of relator against 
one J. D. Boone, as follom-s: "KO property to be found in my  county, 
claimed by defendant, subject to execution." The complaint alleges, as 
a first cause of action, that this n ~ a s  not "a due and proper return,'' and 
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a second cause of action, that the "return was false in fact," and judg- 
ment is demanded for penalty of $100 on first cause of action, and $500 
on second cause of action, both "as imposed by T h e  Code, $2079." 
The defendant Sheriff, in his answer, asked lea~re to amend his ( 75 ) 
return, and also filed an affidavit and moved thereon for leave to 
amend, by striking out the words "claimed by," in said return, and 
writing "belonging to" instead. The Court granted the motion, and 
plaintiff appealed. The next day the plaintiff moved to be allowed to 
enter a nol. pros. as to the second cause of action (for $500 penalty), 
and for judgment for  the $100 penalty u p o ~  the admisions in the 
answer, and from the refusal thereof by the Court, again appealed. I n  
this Court, the defendant moved to dismiss the action because the com- 
plaint did not state a cause of action, and because the remedy as to the 
$100 penalty was by motion to amerce and not by civil action. 

The plaintiff would be entitled to' any relief applicable to the facts 
alleged and proven, though not such as demanded in  the prayer for 
relief. Robeson v. Hodges, at this term, and cases cited. Therefore, on 
the defendant's motion, it is necessary to examine all the statutes giving 
penalties for "undue" or "false" returns, for if the plaintiff's allegations 
bring the case within any one of them, there is a cause of action stated, 
although he may not be entitled to the relief, "under section 2079," as 
prayed. 

T h e  Code, $446, provides for an amercement nisi,  on motion, for $100 
for failure to make due return. Section 1112 gives to any one who will 
sue, a civil action for $100 for "neglecting or refusing" to return process, 
or making a "false return," or assuming to act as Sheriff, &c., without 
authority. Neither of these sections authorizes this action; 446 author- 
izes an amercement only, not a civil action; 1112 is found in the chap- 
ter on '"rimes and Punishments,') and i t  is held in Harrell  v. Warren, 
100 N. C., 259, to apply only when criminal process is delivered to an 
officer. The plaintiff's remedy must be found, if at  all, in  the section 
2079, relied on by him. 

Section 2079 authorizes the following penalties and remedies: ( 76 ) 
1. An amercement nisi for $100, on '(motion and proof" by the 
party aggrieved, for failure to "execute and make due return." 2. A 
qui tam action for penalty of $500 for a "false return," one moiety to 
the party aggrieved, and the other to any one who will sue for the same. 
3. An action for damages by the party aggrieved. 4. An amercement 
nisi  for $100 in Justices' Court, on '(motion and proof" by the party 
aggrieved, for "neglect or refusal" to execute process of such Court. 

The $100 penalty for failure to make "due" return is obtainable only 
by amercement, and not by a civil action, as is here sought. The plain- 
tiff has not stated any facts, therefore, to constitute his first cause of 

8'3 



I N  T H E  SUPREME COURT. [I05 

action. There is no allegation, or cause of action, set forth for damages. 
The second cause of action for $500 penalty for "false return," is prop- 
erly sought to be maintained by civil action. But as to this the plaintiff 
asked to take a nonsuit, and one of his assignments of error is for the 
refusal of the Judge below to allow i t  to be entered. And as to this the 
Court below erred. I t  needs no citation of authority, as was said in  
Mauney v. Long, 91  N. C., 170, that a plaintiff cannot enter a nonsuit 
after verdict or final judgment, but it is equally clear that when no 
counter-claim is pleaded the plaintiff can take a nonsuit, as a matter of 
right, at any time before verdict or Gnal judgment. I t  is tr7.- !A= -- 11" r j r r ~ r y  --+-- 

to that effect could be made while the case was pending on appeal in 
this Court (Hinson v. Ad.m'an, 91 N. C., 372))  but during the term the 
taking of the appeal was in  fie7-i. Turrentine v. R. R., 92 N. C., 638. 
The nonsuit should hare been allowed, for no verdict or final judgment 
had been entered. There was nothing except a judgment upon a motion 
in the cause, and for this reason also the appeal was premature, and 
must be dismissed. Wallace v. Douglas, at  this term, and cases there 
cited. The plaintiff should have had his exception entered, and pro- 

ceeded to try the issue of fact as to the falsity of the return as 
( 77 ) amended. I f  that mere found for him, then the amendment of 

process would be immaterial, and no appeal necessary. I f  the 
issue on the amended return were found against the plaintiff, then his 
exception to the order allowing the amendment could be brought up for 
review. 

I t  is necessary now, that we pass upon the questions, whether the 
Judge could allow the amendment of the Sheriff's return after action 
brought to recover penalties for its falsity, nor whether such amendment, 
if allowed, should be granted on motion in the original cause in which 
the return was made, or in this action. We may note, however, that it 
is not aery clear how the plaintiff could have been prejudiced, as to the 
second cause of action, which alone is d i d ,  by the amendment. The 
amended return, "no property belonging to defendant (Boone) to be 
found in the county," is broader, and puts a greater responsibility for 
the truthfulness of i t  on the Sheriff, and it will be quite sure to embrace 
not all "claimed" by the defendant in the execution, but possibly more. 
While the original return was certainly not "due and proper" return, 
and, unless amended, subjected the Sheriff to amercement, it is not so 
clear that it could be classed as a false return (Lemit v. Xooring, 30 
N. C., 312)) but me refrain from deciding the point. These views prob- 
ably occurred to the plaintiff and induced his attempted abandonment 
of that cause of action. As the nonsuit has not yet been entered, the 
plaintiff still has the right to take it below. I f  he elect, however, to 
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proceed 011 the second count, h e  is entitled to amend h i s  complaint t o  
charge the  amended re turn  as  "false i n  fact." Should h e  admit  t h e  
t r u t h  thereof, o r  i t  be found  against h i m  by  t h e  jury, a n  appeal  f r o m  
t h e  final judgment will  then  bring up f o r  review t h e  exception taken  to 
t h e  power of the  J u d g e  to allow the amendment of the  Sheriff's re turn.  

Appeal dismissed. 

Cited: Puss v. Puss, 109 N. C., 486; Campbell v. Smith, 115 N. C., 
499; Bank v. Ciom'?s, 116 N.  C., 380; Herring v. Pugh, 126 N. C., 857; 
Olrnsted 0. Srr~itL, 133 PT. C., 556; 8. v. Be~*ry, 169 N. C., 372; -k7ar~ zl. 
Lumber Co., 182 N .  C., 727; kfortgage Co. v. Long, 206 N. C., 478. 

*ANNE M. RUFFIN et al. v. JAMES OVERBY. 

Color of Title-Aduerse Possessio~z-Evidence. 

1. In  proving continuous adverse possession under color of title, nothing must 
be left to conjecture. The testimony, if beIieved, must show the conti- 
nuity of the possession for the full statutory period in plain terms, or by 
necessary implication. 

2. One entering upon land under a deed, or color of title, that  definitely de- 
scribes the metes and bounds of the land conveyed, or purporting to be 
passed to him, is presumed to prefer claim to all of the land covered by 
the paper title under which he holds, and no further. 

3. Where one enters upon land, as  a lessee of a definite portion of the terri- 
tory, covered by the deed under which his lessor claims the possession of 
the former, inures to  the benefit of his landlord to the outside limits of 
the latter's deed. 

4. The fact that the ancestor of the plaintiff sank a shaft for mining purposes, 
or built a house for laborers ~ h o  were working in a mine, on the land, 
would not be sufficient to show title under color, in such ancestor, unless 
it  had appeared, also, that  the house had been continuously occupied or 
the mine regularly worked for seven Sears. 

5. Occasional acts of ownership, however clearly they may indicate a purpose 
to claim title and exercise dominion over the land, do not constitute a 
possession that will mature title. 

6. Whatever doubt may have been entertained as  to the competency of tax- 
lists, in cases like the present, this Court has decided that proof of listing 
land for taxation is admissible as an act done in pursuance of law, and 
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under a claim of ownership, though of very slight import as eridence of 
title ; but if the testimony had been admitted the plaintiffs would still 
have failed to make a pt-ima facie case, and the error does not entitle 
them to a new trial. 

This was an Action to Recover Real Property, tried at the August 
Tern1 of the Superior Court of STOKES County (1889), CSilrner, J., 

presiding. 
( 79 ) I n  support of their contention, the plaintiffs introduced two 

grants from the State to Gotlieb Shober, dated May, 1798, one 
calling for 1,920 acres, the other calling for 600 acres; a deed from 
Gotlieb Shober to Timothy Pickering, dated J u l ~  10, 1795, for about 
2,700 acres; a deed from Charles Banner, Sheriff of Stokes, to A. D. 
Murphy, for about 2,428 acres, dated December 13, 1815, in which deed 
there is recited ('that the land was sold as the land of Timothy Picker- 
ing for taxes due for the years 1811 and 1812, there being no goods or 
chattels to be found, after due advertisement, according to lan-, accord- 
ing to Act of Assembly, which prescribes the mode for selling lands for 
taxes." This deed was submitted as color of title only, upon objection 
by defendant. 

A deed from A. D. Nurphy to Thomas Ruffin, for 2,428 acres, dated 
June 8, 1822; the last will of Thomas Ruffin, devising said land to 
Anne M. Ruffin, and last d l  of Anne M. Ruffin, who died since the 
action was begun, derising said land to the present plaintiffs. 

Plaintiffs then introduced John L. Worth, surveyor, and the plots 
filed by order of Court. Worth's testimony tended to show that the 
lands described in the complaint were included in the boundaries set out 
in  the grants and deeds aforesaid. 

Plaintiffs introduced testimony showing that one Charles Banner was, 
at one time, agent for Judge Ruffin, and that one Alexander King suc- 
ceeded him as agent about 1849. 

Plaintiffs then introduced a deed, executed by said Banner as such 
agent, to Glidewell, dated December, 1830, for fifty acres of the land 
included in  plaintiffs' boundaries, as located by surveyor Worth, which 
lay along the eastern boundary of the tract. 

d t h y  Sizemore, a witness for plaintiffs, testified that he mas now the 
owner, and cultivating said fifty acres, and had been from 1865, when 
he bought from his uncle, Sanford Sizeniore; remembers seeing Glide- 

well in possession of the same land; that he also saw Sanford 
( 80 ) Sizemore in possession of the land before he bought, but did not 

state what years, nor for how long a time either Glidewell or 
Sanford Sizemore were in  possession; that he owned another tract of 
the Ruffin land adjoining that tract, and also another adjoining tract, 
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once the land of one Banner, and that witness destroyed the poplar cor- 
ner called for in plaintiffs' deed, because it shaded the crops cultivated 
around it. 

Plaintiffs then read deposition of Miss Maria Ruffin, in which she 
testified : 

"I lived in Stokes County with my father, on what nas  known as the 
'Ruffin land'; my father moved there in 1852 or 1853, by permission 
of Judge Thomas Ruffin; I lil-ed there a portion of three years, and we 
tended lots around the house, and father collected rent's from Ishanl 
Bennett and Mr. Holland; Alexander King was Ruffin's agent at that 
tlme--controlled the land and ejected Isham Bennett; EImton XIolland 
Joe Amburn, Anderson Bennett, and John and William Bennett were 
our nearest neighbors; King, as agent of Judge Ruffin, collected rents 
of Joe Amburn at  the time we moved to the Bennett place, on the Ruffin 
land; Joe Rome and Joe Amburn lived on the Ruffin land; Rowe left 
because he could not pay the price demanded by Judge Ruffin, and Am- 
burn left because of some trouble about the rents." 

Dr. Swain King, witness for plaintiffs, testified that he is fifty-five 
years of age, a son of Alexander King; he knew the Ruffin land from 
earliest recollections; his father was agent for Judge Ruffin a long 
time; when witness was about fifteen years of age, Judge Ruffin came 
to witness' father and went on the Ruffin land; they vere engaged in 
mining upon the Ruffin land; sunk two or three or four shafts, and 
operated till stopped by water; shafts, some of then?, fifty feet deep; 
not having sufficient machinery, they built a house for the miners, and 
another one over the shafts; father paid taxes and did what was 
necessary; Isham Bennett lired on the Ruffin land; Amburn ( 81 ) 
lived there; Rome also lix-ed on the Ruffin land; Archibald 
Ruffin lired on the lands with his family; witness' father lived in a few 
hundred yards of the Ruffin land, and cultivated a small part of it-an 
acre or two. 

On cross-examination, said his father bought part of the Ruffin land 
from Banner, as agent for Ruffin; Ruffin denied Banner's agency; his 
father surrendered it to Ruffin; don't know that the mining was done 
on the Ruffin land; don't know where Rufin boundaries mere; defend- 
ant has lived where he now lives (not on land in controversy, but near 
line) thirty or forty years; his father lived on the Green place, in 
controversy; and died there as far  back as I can remember; one Size- 
more settled the Green place, and, at  his death, old Overby ~ e n t  into 
possession, at whose death defendant and his son took possession, and 
held it  ever since. 

William King was next introduced, and testified that he was a brother 
of Alexander King ; some men lived on  hat was said to be Ruffin land ; 
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they left; the working for minerals was about one-quarter of a mile 
inside of the Ruffin boundaries; he saw Ruffin give brother two fifty- 
dollar bills and tell him to work the mines, and if they found anything 
they would "go snacks"; they worked the mines some three months, 
struck water and quit; they sunk three or more shafts, and built houses 
for the hands over the mines; brother Alexander collected rents from 
Isham Bennett and carried them home, and paid taxes for Ruffin a 
number of years; I was a member of a school committee, and by agree- 
merit with Chirles Banner, as agent for Ruffin, we took possession of a 
piece of the Ruffin land and built a school-house on it, and TTe occupied 
it for twelve months, while I was a school committeeman, and it was so 
occupied some years afterwards; it TTas built by license of Charles 
Banner, agent; afterwards, a deed was made to the school-house; this 

was before my brother became Ruffin's agent; part of the land 
( 82 ) in controversy was then old settlement. 

Hinton Holland, witness for plaintiffs, testified: "I am sel-enty- 
odd years old; lived first on the mountain, then near where Archie 
Ruffin lived; lived near the Ruffill land thirty or forty years; l i ~ e d  a 
quarter of a mile from Archie Ruffin; Maria Ruffin lived with him; 
Archie Ruffin cultivated a small part of the land; Rowe lived on the 
land; Archie Ruffin first moved to the Bennett place, on said land, after 
Rowe left; moved to the house Rowe left; Rowe l i ~ e d  there some two 
or three years; Archie Ruffin lived there some three years; Amburn 
lived on the land and owed rents, and in a contro-rersy between him and 
Ruffin's agent, King, I was one of the commissioners to assess the rents, 
which we assessed at twenty dollars per year, going back three years. 
Archie Ruffin died on the land; his family afterwards left. The land 
occupied by Archie Ruffin, Rome and Amburn and Bennett was two 
miles from land in controversy, and near outside line of plot." 

Plaintiffs next offered to show by tax-books-not assessor's list-that 
the lands had been regularly listed for taxation by Nurphy and Ruffin 
for a long series of years. 

His  Honor, upon objection by the defendant, excluded the testimony, 
and plaintiffs excepted. 

Joe Hill, Deputy Sheriff from 1844 to 1848, testified that he had 
collected taxes from Alexander King as agent for Ruffin. 

I t  was in evidence that the Ruffin lands were in great part mountain- 
ous, and some of it very '(rocky," lying mostly in the Sauratomn Moun- 
tains. 

The plaintiffs rested, and the defendant did not introduce testimony. 
His Honor was of opinion that the plaintiffs could not recover upon 

the evidence, and upon this intimation the plaintiffs submitted to a 
nonsuit, and appealed. 
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Mr. R. B. Glenn, for plaintiff. 
Mr. C. B. Watson, for defendant. 

LIVERY, J.-after stating the facts : The Judge below thought that, in 
the aspect of the evidence most favorable to the plaintiffs, they had failed, 
when they rested, to make a prima facie case, and hence if they have 
indicated any combination of facts, to which the different witnesses testi- 
fied, that would, if true, entitle them to recover, the judgment of non- 
suit must be set aside and a new trial granted. 

The plaintiffs offered testimony tending to show that the land in 
controversy was granted to Gotlieb Shober in  1795, and then offered, as 
color of title, a deed from Charles Banner, Sheriff, to A. D. Murphy, 
covering the land in dispute, dated December 13th) 1815, with which 
they connected themse11-es by the mesne conveyances introduced. Assum- 
ing, therefore, that the title was shown to be out of the State, it was 
only necessary, before resting their case, that they should introduce 
testimony tending to show that they and those under whom they claim 
had acquired title by continuous open adverse possession of the land in 
controversy during the period elapsing between the execution of the 
conveyance by the Sheriff (December 13th) 1815) and the commence- 
ment of the action. iVobZey v. Grifin, 104 N. C., 112. I n  proving 
such continuous possession, nothing must be left to conjecture. The 
testimony must, if belie~ed, show the continuity of the possession for 
the full statutory period in plain terms, or by necessary implication. 
Hinton Holland testified that one Rowe lived at a certain house on the 
land for two or three years, and when he left Archie Ruffin moved im- 
mediately into the same house a i d  occupied it for three years, thus 
showing possession positively for only five, possibly for six, years. The 
witness, at a later stage in the delirery of his evidence, says : "Amburn 
lived on the land (he does not say how long, vhen or where), and owed 
rents, and in  a controversy between him and Ruffin's agent, King, 
I was one of the commissioners to assess the rents, which we ( 81 ) 
assessed at twenty dollars per year, going back three years." I t  
does not appear whether Xmburn occupied a different house and at  the 
same time when Ruffin or Rowe lived successively at the Bennett house, 
or whether he occupied the same house before or after their residence, 
and if the same, whether any interval elapsed between the surrender by 
the one tenant and the entry of his successor. 

Eut counsel attempted to gather the necessary iriferences by cornpariug 
the testimony of different witnesses as follows: Dr. Swain King was fifty 
years old at the time of trial, and was fifteen when Judge Ruffin went 
upon the land, and therefore he must have gone there in the year 1849. 
Miss Maria Ruffin, in her deposition, fixes the time of Archie Ruffin's 
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entry in 1852 or 1853, and says that he remained a portion of three 
years. We are asked to conjecture, then, (there being no pos i t i~e  eui- 
dence) that one Isham Bennett ( ~ h o ,  as William King testified, paid 
rent to his brother Alexander, as agent of Judge Ruffin) occupied for at 
least a year the house into TI-hich Rowe n ~ o ~ e d  as soon as Bennett left, 
and thus add one year preceding Rowe's entry. We find from the depo- 
sition of Xiss Maria Ruffin, that while her father lived on the land, 
Hintcn Holland, Joe dmburn, and three nzen named Bennett, TTere his 
nearest neighbors. Her father moved to the house formerly occupied by 
R o w  as stated by Holland. She testified that Isham Bennett had 
preriously been ejected from the land. Her father moved to the Bennett 
house, but n-e are left to conjecture whether i t  mas called the "Eennett 
house" because some other member of that prolific family had once 
occupied it, or whether Isham had been the tenant, and if Isham Ben- 
nett gave his name to the place, whether, on his expulsion, there was a 
break in the continuity of the possession, which m-ould be fatal to the 

claim of plaintiff. 
( 85 ) Another suggestion was that possibly the necessary seven years 

might be made out by supposing that Alexander King rented 
from Ruffin for a year after he surrendered possession in 1849 of that 
portion of the land sold by Banner to him two years previously and 
adding to that year of supposititious possession the previous occupancy 
for two years under a sale made by Banner, whom Judge Ruffin repudi- 
ated as his agent in that transaction. I f  it be couceded that Alexander 
King 11~as holding the land sold by Banner without authority, not ad- 
versely, but in subordination to Ruffin's title, the insuperable difficulty 
remains that he mas claiming during that period only a definite boun- 
dary, not as a tenant, but as a grantee. H e  stood, at best, in the same 
relation to the ancestor of the plaintiff as those claiming under Glide- 
me11 Sizemore, to whom Charles Banner conveyed fifty acres inside of 
the boundaries of the tax title in the year 1830, his act, as agent, being 
in this instance authorized or subsequently ratified. I t  is a settled 
principle that one entering upon land under a deed or color of title that 
definitely describes the metes and bounds of the land conveyed, or pur- 
porting to be passed to him, is presumed to prefer claim to all of the 
land covered by the paper-title under which he holds, and no further. 
Hence, the possession of Sizemore and his successors, like that of King 
under the deed from Banner, not being in the name of the n-hole Murphy 
tract, did not inure to the benefit of Ruffin. Davis v. Higgins, 91 K. C., 
382; Lenoir I-. South, 32 N. C., 237; IllcC'ormick v. Nunl-oe, 48 N.  C., 
332; Staton v. ~Vull is ,  92 N. C., 624. 

On the other hand, when one enters upon land as a lessee of a definite 
portion of the territory covered by the deed under which his lessor 
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claims, the possession of the former inures to the benefit of his land- 
lord to the outside limits of the latter's deed. Scott v. Elkins, 83 N.  C., 
424; Lenoir v. Xouth, supra. I n  our case, Rowe and Archie Ruffin, as 
tenants, represented the ancestor of the plaintiffs, and if con- 
tinuous possession had been shown by them for seven years it ( 86 ) 
would hare matured his title as effectually as if the house had 
been occupied by him or his servant. 

I n  Williams v. Wallace, 78 N.  C., 354, BYNUM, Justice, delivering the 
opinion, says: "A possession under color of title must be taken by a 
man himelf,  his servantq, or tenents, and by him or them continued for 
seven years together." 

The fact that King & Ruffin, as partners, sank a shaft for mining 
purposes, or built a house for laborers who were working in a mine on 
the land, ~ o u l d  not be sufficient to show title in Ruffin unless i t  had 
appeared also that the house had been continuously occupied or the mine 
regularly worked for seven years. Occasional acts of ownership, how- 
erer clearly they may indicate a purpose to claim title and exercise 
dominion over the land, do not constitute a possession that will mature 
title. Loftin v. C'obb, 46 N .  C., 406; Bartlett v. iS'irnmons, 49 N. C., 
295; Williams v. Wallace, 78 N.  C., 354; XcLean v. Smith (decided at  
this term). 

Whatever doubt may hare been formerly entertained as to the com- 
petency of the tax-lists in  cases like that before us, it is now settled that 
proof of listing land for taxation is admissible, as an act done in pur- 
suance of law, and under claim of ownership, though of very slight Im- 
port as evidence of title. Austh  v. King, 97 N .  C., 339; Faulcon v. 
Johnston, 102 N.  C., 264;  Ellis v. Harris (decided at  this term). 

The Court erred in sustaining the objection to the introduction of the 
record of property returned for taxation. But if the testimony offered 
had been admitted, it would still have been the duty of the trial judge 
to instruct the jury that the plaintiffs were not entitled to recover, in 
any view of the testimony, and it is not the duty of this Court, because 
of that error, to set aside the judgment of nonsuit and grant a new trial, 
when it is apparent that the plaintiffs have not been injured by 
the error of the Court, because they would have been in no better ( 87 ) 
plight after than before the introduction of the excluded evidence. 

The judgment is affirmed. 
Affirmed. 

Cited: Brown, v. Brown, 106 N.  C., 460; Brown v. Icing, 107 N.  C., 
315; Coz v. Ward, Ib., 512; Turner v. Williams, 108 N.  C., 212; 
Bryan v. Xpivey, 109 N .  C., 70; illiller v. Bumgwdner, Ib., 416; 8. v. 
Boyce, Ib., 756; McNamee v. Alexander, Ib., 244; Hulse v. Brantley, 
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110 N. C., 136;  A s b u ~ y  v. Fair, 111 N. C., 255; Lewis v. Lumber Co., 
113 N. C., 62;  Cooper v. A d e y ,  114 N. C., 646; HcLean v. Smith ,  Ib., 
365 ; Hamilton v.  Icard, Ib., 536 ; Boomer v. Gibbs, Ib., 85 ; Xhafer v.  
Gaynor, 117 N. C., 21; Worth  v. Simmons, 121 N.  C., 362; Bernhardt 
v.  Brown, 122 N.  C., 590; Gates v.  X a x ,  125 N.  C., 144;  Lezuis v. 
Overby, 126  N. C., 351; C'ochran v. Inzfpovement Co., 121 N.  C., 390; 
Fisher v. Owens, 132 N. C., 689; Zaddock v. Leary, 148 N. C., 383; 
Bond v. Beverly, 152 N .  C., 62; Coze u. Carpenter, 157 N .  C., 561; 
Locklear v. Savage, 159 N.  C., 239; Land Co. v. Floyd, 171 N. C., 545; 
Bellc v. Belk,  175 N.  C., 75;  Shermer v, Dobbins, 176 N. C., 549.; Potoer 
Co. r;. Taylor, 194 N. C., 234; Hayes v. Cotton, 201 N. C., 371. 

*A. P. SHARPE, Administrator, v. J. E. CONNELLT et al. 

Oficial Bond-Clerk-Parties-Xureties. 

1. When the proceeds of real estate, in proceedings to foreclose a mortgage 
giren by a person since deceased, is paid into the Clerk's office by judicial 
order, and subsequently it is directed that the surplus of the fund, after 
payment of mortgage debt, be paid to the administrator of the mortgagor, 
as assets to pay debts, noncompliance with such judgment is a breach of 
the bond, and the administrator is the proper party to maintain an action 
theref or. 

2. The sureties on the bond a t  the time such breach occurs, are not discharged 
by the Clerk subsequently renewing his bond with other sureties. 

This was a CITIL ACTIOK, tried before Connor, J., a t  November Term, 
1889, of Iredell Superior Court. 

Proceedings had been formerly instituted to foreclose a mortgage 
executed by A. A. Sharpe, deceased, to which his heirs a t  law were 
parties, At August Term, 1885, the Court confirmed the sale. and, 
there being a surplus after payment of the mortgage debt, the Court 
directed its payment into the Clerk's office, and that  the Clerk deposit i t  
i n  bank and hold the certificate subject to the further order of the Court. 

k t  Norember Term, 1885, it n7as ordered that  the Clerk pay oTer 
( 88 ) the fund to the plaintiff, as administrator of A. A. Sharpe, to be 

used as assets in payment of the debts of h is  intestate. The  de- 
fendant Connelly was the Clerk of the Court, and the other defendants 
were sureties 011 his official bond from December, 1882, to December, 

*Head-notes by CLARK, J. 

% 
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1886. I t  is found by the jury that the amount directed to be paid into 
the Clerk's office by judgment of August, 1885, was paid into the office, 
but that the Clerk did not deposit in the bank, as directed, and that it 
has not been paid to the plaintiff, as ordered by the Court in November, 
1885. This action is for breach of the bond in that respect. The only 
exception is to the refusal of the Judge to giae the following instructions 
asked by defendant : 

1. That %-hen the money was first received by J. B. Connelly, i t  was 
the property of the heirs at law of A. A. Sharpe. 

2. That to entitle the plaintiff to recover, he must show a conversion 
of the money after November Term, 1885, of Iredell Superior Court, 
and before the first Monday in  December, 1886. 

3. That there is no presuniption as to the time of the conversion until 
after a demand, and there being no demand made in this case of J. B. 
Connelly, the plaintiff must show a conversion before the 1st of Decem- 
ber, 1886, to entitle him to recover. 

Verdict for plaintiff. Appeal by defendant. 

X r .  ST. M. Robbins, for plaintiff. 
Messrs. L. C. Caldzuell and A!. L. McCorkle, for defendants. 

CLARKE, J . :  By the decree of August Term, 1885, the fund mas paid 
into the Clerk's office by judicial order, to abide further directions of 
the Court. This made the Clerk, on his official bond, responsible for 
its safe-keeping. T h o m a s  v. Connelly, 104 N.  C., 343. By the decree 
of November Ternz, 1885, to which the heirs at  law were parties, it was 
adjudged that the Clerk pay over the fund to plaintiff, as ad- 
ministrator, as assets for payment of debts of his intestate. This ( 89 ) 
judgment has not been complied with. The failure to do so is a 
breach of the bond, for which the other defendants, who were sureties on 
the official bond, are liable. They were sureties when the money mas 
paid in and when the order to pay out m-as made, and the condition of 
their bond has not been performed. I t  clearly can make no difference 
that the heirs had an interest in the fund when paid in, for the fund mas 
paid to the Clerk, by order of the Court, to abide future directions. The 
obligation of the Clerk, upon his bond, was for its safe-keeping and the 
payment as directed by the Court. No one except the plaintiff has a 
right to recover the fund, or sue for the breach of the bond in failing 
to pay it as directed. The heirs at law of Sharpe are bound by the 
judgment of the Court of November, 1885, condemning the fund to use 
of plaintiff as assets for payment of debts of his intestate. Nor does i t  
make any difference whether the fund x7as con\-erted before December 
lst, 1886 (when Connelly gave a new bond, on which the other defend- 
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an ts  a r e  not  sureties),  f o r  there was a breach of the  bond f r o m  N o ~ ~ e m -  
ber Term, 1885, b y  fai lure  to execute the  judgment, a n d  t h a t  liability 
was not discharged b y  t h e  Clerk giving a new bond i n  December, 1886. 
There  was, therefore, n o  error  i n  t h e  refusal  to give t h e  instructions 
asked. 

Affirmed. 

Cited: P~esson v. Boone, 108 N .  C., 85 ;  Xmith v. Patton, 1 3 1  3. C., 
398;  8, v. Gant, 201 N. C., 225. 

*J. W. C. LONG v. M7, A. WALKER. 

Constitzctio~Contruct-Costs-Homestead and Personul Property 
Exemptions-Juclgment-Ezecttio?z Sale-Lien-Xta~e clecisis. 

1. One C., a s  executor, recovered judgment against the defendant on a debt 
due to his testator by contract before the year 1867, and caused execution 
to issue. The defendant paid to the Sheriff the principal and interest of 
the judgment, and took his receipt therefor (not including costs). The 
Sheriff sold the land of defendant, already levied on to satisfy the costs, 
a t  which sale plaintiff bought and brings this action to recover possession: 
HeZG that the right to recover disbursements, in case of default in pay- 
ment, being secured by law, mhen the contract mas made, entered into and 
formed a part of it, and such costs as  incidents of the judgment constitute 
a lien upon the same property, and to the same extent, as  the principal 
and interest of the debt. 

2. This lien exists in  favor of the officers of the Court when they do not re- 
quire the plaintiff, as  they have a right to do, to pay their fees in advance. 
I n  such instances the officers (Sheriff and Clerk of the Court) have the 
right of retainer to the extent of the costs out of the amount collected, 
and neither can be compelled to look exclusi~-ely to the plaintiKs prosecu- 
tion bond, nor prevented from exhausting his remedy against the debtor, 
by reason of any receipt or compromise between the judgment creditor 
and debtor. 

3. The receipt given in this case did not operate, like the receipt of principal 
and interest of a debt, while suit is pending for its collection. to extin- 
guish plaintiff's claim against defendant for the costs incident to the 
action, in the absence of some special agreement to the contrary. 

4. If the sale of defendant's land under the execution would have been valid 
without allotting him a homestead thereon, when the principal and in- 
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terest of the debt had not been paid, the estate of the debtor passed to 
the plaintiff under the sale to satisfy the costs due by virtue of the execu- 
tion. 

5. A creditor by contract has a vested right either to the remedy for the 
recovery of his debt, that  existed when the contract was made, or another 
sufficient remedy in its stead. 

6. I n  altering the remedy a State cannot, by law, impair its efficacy in the 
least degree, because the right to  impair means a license to destroy. 

7. Before the year 1867 the creditor could cause execution to issue against 
the real and personal property of the debtor, and if there were no per- 
sonal goods, or, in the opinion of the Sheriff, not sufficient to  satisfy the 
debt, the officer was required to levy upon and sell, without embarrass- 
ment to  the creditor, the whole body of the debtor's land, if necessary, 
and a t  all events his entire interest in that sold. 

8. If  the new remedy, as  compared with that  provided when the contract was 
made, has a tendency to diminish the T7alue of the debt in the least de- 
gree, i t  is unconstitutional. 

9. If the creditor is required to pay the costs of allotting any homestead in 
advance and of selling successively the excess, the rerersion and the home- 
stead itself, and incurs the risk of paying such expenses without reim- 
bursement. if the proceeds of all do not pay his debt, the value of the debt 
is diminished by the sum total of such expense and by the decreased 
amount realized by selling the reversionary interest and homestead 
separately. 

10. I t  impairs the remedy and diminishes the value of the debt if neither the 
plaintiff in execution, nor any other person, can cause the land to bring 
its value a t  sale ~vithout allotment of the homestead, and buy it  without 
incurring the risk of having the validity of the sale successfully impeached 
after the lapse of years, by a finding of a jury that the land mas worth 
over one thousand dollars m-hen sold. 

11. The value, in the year 1M7, was the amount the land would bring under 
execution, and the purchaser a t  such a sale got a good title, unless fraud, 
such as  preventing a fair  competition of bidders, was shown, and the 
burden was then on one who attacked the sale for fraud to prove it, while 
under the principle laid down in Jforrison v. Watsoll the burden would 
rest forever on a purchaser a t  a sale without laying off a homestead to 
show the true value of land bought to have been less than one thousand 
dollars, or have his deed declared invalid. 

12. After the decision in the case of Edu>ards v. Kearsg (96 U. S., loo) ,  this 
Court and the Legislature of the State declared the Act of 1869 unconsti- 
tutional as  to debts contracted before the 24th of April, 1868, and the 
liabilities of citizens were settled by the sale of land to satisfy debts 
created before that  date without allotment of homesteads. 

13. The general policy of adhering to the last decision of a Court is subject 
to the limitation that  inadvertent decisions must be overruled, unless they 
have been acted on for a long time, and property has been bought because 
of the public faith in the principle decided. 
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14. Where the adjudications of a Court in construing a statute or the organic 
lam seem to have been wrong originally, but have been recognized as 
authority for years, and titles to property have been accepted through 
faith in their stability, they become a sale of property and ought. for the 
sake of certainty to be observed as if they had origin all^ formed a part 
of the text of the statute. 

15. \There a creditor, acting upon the principle laid down in dforrison v. STat- 
son has caused the debtor's homestead to be laid off and sold, first the 
excess, then the reversionary interest in the homestead, and then the 
homestead itself. all such sales are valid. 

16. The case of Jlom-ison v. W a t n ? ~ .  1Ql N. (2.. 332. is orerrulerl in so far as 
it declares a sale under execution to satisfy a debt, arising out of a con- 
tract made before the 24th of April, 1868, void for failure to lay off the 
homestead of the debtor. 

( 92 ) This m s  a CITIL ACTION, tried a t  the N a y  Term, 1889, of the 
Superior Court of IREDELL County, before Brown,  J .  

The  plaintiff claimed under a Sheriff's deed, executed September 5 ,  
1887. The Sheriff sold by ~ i r t u e  of an  execution issued on a judgment 
against the defendant, rendered on a cause of action en; contractu, that 
arose prior to the year 1867. B u t  while the execution was in  the hands 
of the Sheriff, the defendant Walker paid to the plaintiff, ill the execu- 
tion of the principal and interest of the judgment, but no par t  of the 
costs, and took his receipt in form as follows: 

"Received of W. A. Walker one hundred and forty-nine 8 ' / l o o  dollars 
i n  full  payment of the principal and interest of the debt (not including 
costs) i n  the judgment of the Superior Court of Iredell County in  the 
case of J o h n  F. Long and W. H. Coman, administrators of W. F. Cowan, 
deceased, against Q. W. Weir and wife, W. A. Walker and others. This 
30th day of Xarch,  1887. 

(Big.) Wx. H. Cowax, Ex'r of W. F. Cowan." 

( 93 ) The Court submitted, without objection, the issues herein set 
out, which, with the findings of the jury, a re  as follows: 

1. At the date of the execution sale, did the defendant occupy the 
lands described in  the complaint as one f a rm and tract and reside 
thereon and cultivate and use the same as such?  Xnsmr ,  Yes. 

2. Was  the principal and interest of the judgment and execution under 
which the lands were sold, paid to the  plaintiff therein in full before 
the sale, and did he  satisfy and discharge said principal and interest? 
Answer, Yes. 

3. I f  so, did plaintiff Long hax-e notice a t  time and before said sale 
that  said principal and interest had been fully pa id?  Snswer, Yes. 
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4. What was the value of said lands at date of said sale! Answer, 
$1,900. 

5. What is the annual value or rents of the part thereof called "Luck" 
land? Answer, $45. 

6. What n7as the value of the part of said lands described in com- 
plaint called "Walker" land! Answer, $1,450. 

After the issues were found by the jury, the plaintiff moved for judg- 
ment for the part of the land described in complaint as the Luck tract 
of land, plaintiff admitting that he was not entitled to recover the other 
part  of the land known as the Walker land. Plaintiff also moved for 
judgment for rents of Luck land from date of purchase, September 5th, 
1887. The plaintiff contended : 

1. That it mas unnecessary to assign the defendant's homestead be- 
cause the judgment was rendered on a debt contracted prior to 1868. 

2. That plaintiff disclaiming as to the tract called the Walker tract, 
the defendant mould have all he was entitled to under the constitutional 
prorision, and that plaintiff would, in  any event, be entitled to the tract 
called Luck tract. 

3. That although the jury find the second issue against the ( 94 ) 
plaintiff, yet the costs remain unpaid, and that although said 
costs are admitted to have accrued since the year 1868, still they are an 
incident to the original debt. 

The defendant inherited the Walker track of from 250 to 300 acres 
from his father, and bought the Luck tract of 50 acres, many years ago, 
and added to it. H e  lived on the Walker tract, and still lives on i t ;  but 
for many years prior to the sale, and since he bought the Luck place, 
has used the two as one farm, had a single fence that enclosed the culti- 
vated lands on both tracts, and had the two listed as one tract for tax- 
ation. 

There was judgment for the defendant, from which plaintiff appealed. 

X r .  D. Z. Furches, for plaintiff. 
XY. W. X. Bobbins, for defendant. 

QVERY, J.-after stating the facts: The law in force before the year 
1867, when the contract between the testator of Cowan, the plaintiff in 
the execution, and the defendant Walker was made (Rev. Code, ch. 31, 
see. 75)) provided that, on default in payment, judgment for the debt, 
with ('full costs," should be awarded to the payee in a suit brought for 
its enforcement. The statutory right to recover not only principal and 
interest, but disbursements incident to the prosecution of the action, 
therefore entered into and formed a part of the original agreement 
between the creditor and debtor, just as though the provisions of the 
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1 law had been incorporated in it, and was, in legal intendnient, one of the 

I inducements to the former to loan the money or part with the property 
that constituted the consideration of the contract. Cooley's Const. Lim., 
p. 285; Koonce v. Russel l ,  103 N. C., 179; B o n  H o p m a n  v. C i t y  of 

1 Quincy ,  4 Wall., 535. 
( 95 ) The costs taxed by the Clerk when judgment is rendered, and 

that accruing in favor of the Sheriff while the execution is in his " 
hands, niay be collected by the officers in  advance of discharging the 
duty, from the plaintiff, and the law gives the plaintiff a lien upon the 
same property, and to the same extent, for the securiry of his disburse- 
ments as for the principal and interest of his debt. Freeman, in  his 
~ o r l i  on Judgments, 5338, says: "The lien of a judgment attaches to all 
the interests which the debtor had at the rendition of the judgment. A 
subsequent sale, under the judgment, relates back, so as to t ransfer  all 
t h e  t i t le  which the debtor had w h e n  t h e  l ien  attached. B u t  where costs 
are  inczrrred in enforcing a lien, t h e y  are to  be paid ou t  of t h e  proceeds 
realized, a n d  are preferred to  the  lien." See also Shelly's Appeal, 38 
Penn. St., 210; Mc,\'eill v. Bean ,  32 Vermont, 429. 

But the case of K?zight r. W h i t m a n ,  6 Bush. (Ky.), 51, is directly in 
point, and is decisiae of the doctrine that the costs incident to the collec- 
tion of a debt, and the enforcement of a judgment for it, are deemed to 
constitute a part (if not a favored part), of the debt, and any property 
liable to be subjected to the lien for the judgment debt may be sold for 
the costs. The Court of Kentucky say, in the opinion referred to: "It 
is insisted that, this judgment being in 1867, the holnestead not being 
worth one thousand dollars, was not liable to sale under this execution, 
but was protected by our statute of Februarj- loth, 1866, ~ ~ h i c h  enacted 
that, in  addition to the personal property now exempt from execution on 
all debts and l iabili t ies,  created or incurred a f t e r  the first of J u n e ,  1866, 
there shall be exempt from sale under execution, &c., so much land, in- 
cluding the d~~elling-house, &., owned by the debtor, as shall not exceed 
in value one thousand dollars. " " * Then it has been judicially 
ascertained that the defendant was liable to plaintiff when said suit was 
brought in 1865, and anterior to June Ist, 1866, therefore said home- 

stead exemption statute is inapplicable. :" '" I t  is said, 
( 96 ) however, t h a t  t h e  costs w e ~ e  subsequently incurred, hence the 

homestead was not liable therefor. I t  is sufficient to say, that 
the exemption under the statute of February, 1866, is only appIicabl~ to 
debts and liabilities created or incurred after June lst, 1866, so that in 
all that class of cases existing prior thereto there is no homestead exemp- 
tion. T h e  costs of all such cases are on ly  incidents  a t tached thereto, and 
m u s t  be governed b y  t h e  lazcs applicable to  the  debt or  l iabi l i ty  ou t  of 
w h i c h  t h e y  grow." The only difference material for the purpose of this 
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discussion between the homestead provision of our Constitution and the 
Kentucky statute, is that the latter, by its express terms, did not apply 
to antecedent liabilities, while the former was limited in its operation by 
the construction given i t  by the Supreme Court of the United States, as 
to contracts made subsequent to its adoption. I n  Slaughter v. Winfrey, 
85 N .  C., 159, which was an action by a landlord to enforce a lien for 
rent against his tenant, the late Chief Justice SNITH says, for the Court: 
"As the act requires the seizure of a sufficient part of the crop to meet 
the plaintiff's demand, and costs as well, it is obvious that both must be 
satisfied out of the proceeds of sale, when so adjudged by thc C ~ u r t .  I f  
it were otherwise, the rent would be practically reduced by the cost in- 
curred in obtaining it, and to this extent the ample security, intended by 
the statute, be impaired by the use of the necessary means of making it 
available to the landlord.'' 

But i t  was suggested, rather than contended, on the argument by de- 
fendant's counsel, that, though costs incident to the judgment may be 
collected, along with principal and interest, and retained out of the pro- 
ceeds of a sale under execution by the Sheriff and Clerk, still the pay- 
ment of principal and interest of the judgment to the creditor mould 
destroy the lien of the incident, just as the receipt by a plaintiff from a 
defendant, without any specific agreement as to costs, of the full amount 
of a debt demanded in an action pending for its collection, has 
been held to discharge the latter from liability to a judgment for ( 97 ) 
costs of such suit. There is a wide difference, however, between 
the relations of the parties after the rendition of judgment and prior 
thereto. After judgment, the officers of the Court acquire the right to 
enforce the collection of their fees, and to all the security for the pay- 
ment of them that the plaintiff had for his judgment debt, and, in addi- 
tion, a right, in some instances, of retainer out of funds in  the Clerk's 
office. Clerk's O.fice v. Allen, 52 N. C., 156; Clerk's 0,fice v. Bank, 66 
N. C., 214. 

I n  Clerk v. Wagoner, 26 N.  C., 131, Chief Justice RUFFIN, delivering 
the opinion of the Court, says: "It has been usual for the officers of the 
Court to indulge the successful party for his costs until a return of his 
execution therefor against the party cast. I f  raised on that execution, 
the o$cers, instead of the party, receive them. I t  is clear that every 
party may be required to pay his own costs as they are incurred, or at  
any time r h e n  demanded. " " :.' I n  Lockman's case, 12 N.  C., 146, 
it is true the execution against the successful party was not moved for 
until a return of nulla bona on a fi. fa. against the party cast." The 
Clerk has the right to retain the Court costs out of the amount returned 
by the Sheriff as net proceeds of sale after deducting his fees, and 
neither of them can be compelled, by reason of any compromise made by 
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the judgment creditor with the debtor, to look exclusively to the former 
on his prosecution bond, or prevented from exhausting his remedy 
against the latter by the issue of execution and a sale of such property 
as may be found liable to be subjected under it. 

I t  is manifest, therefore, that if the Sheriff was not required by law 
to have a homestead allotted to the defendant in his land, and levy first 
on the excess, if any, to satisfy the execution before the debt was paid 

to Cowan, it was no more essential to the validity of the sale that 
( 98 ) it should have been done afterwards and before selling under the 

execution wh hen only costs remained unpaid. 
"The obligation of a contract is the law which binds the parties to 

perform their agreement." Xturges v. Crowningslzield, 4 Wheaton, 122. 
"The prohibitioii has no reference to the degree of impairment. The 
largest and the least are alike forbidden." V o n  H o f m a n  v. City of 
Quincy,  4 WalI., 535 (7  Xyer's Fed. Dec., sec. 1879). Looking to the 
governing principle, as settled by the Supreme Court of the United 
States, we find that the touchstone for testing the constitutionality of a 
statute, requiring a pre-existing creditor to pay for the appraisement 
and allotment of exeniptions to his debtor before he can cause a levy to 
be made upon the property of the latter, is found in the question whether 
the enforcement of the law throws the smallest impediment in  the ~t-ay 
of the collection, or in  the slightest degree diminishes the value of the 
claim below what it would have been if no such trouble and expense were 
incident to the sale. 

The right of the States to alter the remedy has this limit, that they 
must not impair it, because the right to impair means a license to de- 
stroy. McG'ulloch v. il.la7-yland, 4 Wheaton, 416,; E d w a d  v. Kearsy,  
96 U. S., 600. "The obligation of a contract includes e~erything within 
its obligatory scope, Among these elements, nothing is more important 
than the means of enforcement. This is the breath of its vital exist- 
ence. '$ " One of the tests that a contract has been impaired is 
that its value has by legislation been diminished. Ibid., 600 and 601. 

Upon the principle to which me have already adverted, the plaintiff 
in execution (Coman) had a right to enforce the collection of his judg- 
ment in the manner and by the machinery provided by law vhen the 
debt was contracted, unless a new remedy had meantime been substituted 
by law, which would enable him to subject the property of the debtor 

v i th  as little embarrassment as under the former law, and with- 
( 99 ) out any diminution in the value of his judgment due to the new 

method of proceeding. Before the year 1867, the creditor could 
cause execution to issue on his judgment (under the provisions of ch. 45, 
sees. 1 and 2 Revised Code) against the lands as well as the personal 
goods of the debtor, and if there were no personal property, or, in the 
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opinion of the Sheriff, not enough to satisfy the judgment, the officer 
would levy upon and sell, without expense or embarrassment, the whole 
body of his land, if necessary, and, in any event, his entire interest in  
that sold. Instead of this speedy, unrestricted remedy against the prop- 
erty of the debtor of every species, afforded by lam7 when the colltract 
was made. the creditor is now restricted to the circuitous method of 
selling the property by piece-meal, pointed out in  .Mowison v. Watson, 
101 N.  C., 332, and is subject to delay, hindrance and chances of serious 
loss by being forced to pay in adl-ance all the costs of appraising the . . 
personal property exemptions and allotting the homestead prc!i=.,:nary 
to anv sale and satisfaction at all. unless where he will assume the risk 
of showing the debtor's land is worth less than one thousand dollars. - 
The requirement that a creditor must submit to this new exaction, not 
in contemplation of the parties when the contract was made, must, of 
necessity, diminish the value of the debt in the ratio of the risk, the out- 
lay of money and the hindrance attending the prescribed method of col- 
lection, as compared with that incident to i t  under the law in force 
before the year 1867. To the extent of the diminution in the value of 
the debt, or the delay or hindrance caused by the change in the law, the 
remedy is impaired. Bronson v. Knight, 1 Horn., 311 ; Evans v. Mont- 
gomery, 4 Watts & S. (Pa.),  218; Reade v. Frankfort Bank, 23 Mo., 
518; Camon v. Arkansas, 15 How., 513; Outman u. Bond; 15 Wis., 2 8 ;  
~lluncly v. ~Ilunroe, 1 Xich., 76. "The rule seems to be that in modes of 
proceeding and forms to enforce the contract, the Legislature has 
control and may enlarge, limit or alter them, provided it does not (100) 
deny a remedy or so embarrass it with conditions and restrictions 
as seriously to impair the value of the right.'' T e m .  v. Sneed, 6 Otto, 
69. "A creditor by contract has a vested right to the remedies for the " 
recovery of the debt, which existed at law when the contract mas made, 
and the State Legislature cannot take them away without impairing the 
obligation of the contract, though it may modify them, and even substi- 
tute others, if a sufficient remedy be left, or another sufficient one be 
pro~ided." lliemp?zis r. LTwited States. 7 Otto. 295. 

But conceding, merely for the sake of argument, that it is doubtful 
whether the change in the remedy made in the construction placed upon 
The Code, $5502-608, in Vowison v. Watson, supra, is such as to bring 
the law within the inhibition of Art. I, $10 of Constitution of the United 
States, as an unwarranted modification, still reason and public policy 
combine to dictate a return to the principles laid down by this Court 
and acted on in the adjustment of rights of property in the general 
settlement consequent upon the decision in Edwarcls v. Kearsy, supra, 
(October, 1887). Prior to the publication of the ruling in that case, 
this Court had uriiformly held the exemption laws embodied in Art. X 
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of our Constitution, and the statutes enacted in pursuance of it, appli- 
cable alike, whether the appraisement was made necessary by a judg- 
ment arising on a contract entered into anterior or subsequent to the 
adoption of the Constitution on April 24, 1868; but a new judicial de- 
parture was rendered imperative when the foundation upon which the 
Court had been building for nine years was so suddenly swept away. 
Accordingly, in  Gkeen r. Xummey,  80 K. C., 188, Justice ASHE, deliver- 
ing the opinion of the Court, says: "The Act of April 7, 1869, being 
void as to debts contracted prior to the 24th of April, 1868, then a71 the 
provisiom of that act, with r e g a d  to the mnch;nery for cnwyiwg out the 

prouisions of the Cvns t~ tu t i o r~  are coid as to the sanze class of 
(101) debts." At the same term (January, 1879)) but earlier, this 

Court decided Earle v. Hardie, 80 N.  C., 177, the first case in 
which this question of the validity of the Homestead Nachinery Act 
(Battle's Rea., ch. 55, Act of April 7 ,  1869), as applied to contracts 
created before April 24, 1868, v a s  discussed after the decision in Ed- 
wards v. Iiearsy, and the Court said: "The second section of Art. X of 
our Constitution of 1868 having been declared void as against debts 
previously contracted, the Act of the Legislature, passed on the 7th of 
April, 1869, '8 * " to carry its provisions into effect, is also void." 
The same principle mas held at that tern1 in Gamble v. Rhyne ,  80 N.  C., 
183, to apply to the personal property exemption, and in  more decided 
language (at  the January Term, 1880) in  Carlton v. Watts ,  82 N. C., 
212, where the Court says: "This being an old debt, contracted in 1860, 
the defendant was not entitled to the exemption of five hundred dollars 
guaranteed by the Constitution, but only to such exemption as was 
secured to him by the law existing at the date of the contract." Again, 
at October Term, 1882, in Wilson v. Patton, 87 N. C., 318, this Court 
recognized the validity of a sale mithout allotting a homestead, because 
three of the seven executions under which the Sheriff sold mere issued on 
judgments rendered on old debts and in adjusting the distribution of the 
proceeds of sale the Court held that all of the fund might be applied, if 
required, in  satisfaction of the three judgments; but that an equivalent 
in money of one thousand dollars must be treated as the homestead 
against the other debts, thus again reiterating in  substance the principle 
first laid down in  E a d e  r. Hardie. I n  Grant v. Eclzuads, 86 N .  C., 513, 
it was again announced that the Act of 1869 was not intended to apply 
where execution issued on old debts. 

As is clearly demonstrated by Justice Davis, in his dissenting opinion 
in ..Vat-rison v. Ratso~z ,  101 N. C., 332, the case of Albright v. 

(102) Albhgh t ,  88 N. C., 238, was decided upon a principle that in no 
way involved this question; and in that of Arnold v. Estis, 92 

N. C., 162 (February Term, 1885), the decision rested on the ground 
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that the sale was made to satisfy a new, as well as an old debt, and was 
held invalid for that reason, while the Court cited, and expressly ap- 
proued, the four rules laid down in Xebane v. Layton, 89 N. C., 396, 
one of ~ h i c h  was that a sale to satisfy an old debt could be lawfully 
made without laying off the homestead of the debtor. So in Miller v. 
iVi l le~,  89 K. C., 402, there is an intimation (which is entirely obiter) 
of the view subsequently taken by a majority of the Court in  Morrison 
v. Watson, 101 N. C., 332, but the sale of the land to satisfy an old debt, 
without allotting a homestead, was held valid. 

a- i l  - L  n u  tuitb,  apart from some u~mecessary intimations, there was an un- 
broken line of authorities adhering to the doctrine enunciated in Earle 
v. Hardie down to XcCankess v. Flinchurn, 98 N. C., 358, where a ma- 
jority of the Court declared, and the subsequent case of Mowison v. 
Watson, 101 N. C., 332, in which a majority of the Court held that it 
was essential to the ralidity of the sale of land under execution issuing 
on a debt originating before the adoption of  the provision contained in  
Article X of the Constitntion, that a homestead be allotted to the execu- 
tion debtor, unless it clearly appeared that, at  the time of the sale, the 
debtor did not own lands subject to execution of the value of one thou- 
sand dollars. I n  that case, too, the Court say: "The charge given is 
obnoxious to no just complaint of the plaintiff, for i t  requires him to 
show that the lands mere worth less than one thousand dollars, the maxi- 
mum allowed for homestead, increased by the debt, interest and cost." 

The same creditor who, prior to the year 1867, could cause to be sold 
under execution, free from vexatious delay, the whole of his debtor's 
land, ~ ~ i t h o u t  regard to its value, dare not now sell without incurring 
the costs of allotment of homestead, unless he is not only assured 
himself, but is confident that he will be able to satisfy any jury (103) 
called upon to try the issue of title for an indefinite period in the 
future, that the land was not worth, at  the time of sale, more than the 
sum of one thousand dollars, with the Court costs and that of allotment 
added. The burden is cast upon him to show that the value was less, or 
have the sale declared void. Consequently, though the judgment debt 
may amount to many thousands of dollars, if the creditor finds that the 
estimates of different persons as to the value of the debtor's land yary 
from eight hundred to two thousand dollars, he cannot afford to buy 
himself, nor can he induce others to purchase the land at  execution sale 
until it is ralued by appraisers at his expense. I f ,  by selling the excess, 
if any, and then the allotment, the sum realized is still insuffcient to pay 
the whole debt, the creuitor has been compelled to make a disbursen~ent 
that he will now lose, and to which, under the old hiv, he would not have 
been subjected. For the purpose of adjusting the rights of creditor and 
.debtor under the old law, the criterion of the value of land was the 
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amount it would bring at  a fair and open sale at public auction by virtue 
of the execution, and unless such sale could be successfully impreached 
for fraud, as in preventing a fair competition of bidders, the ~urchaser  
got a good title without regard to the amount of his bid. If an attempt 
had been made to set aside such sale on the ground that conipetition of 
bidders was suppressed, the presumption of law would hare been in favor 
of its ualidity, and the party alleging fraud would haae been required 
to prove i t  to the satisfaction of a jury. But, under the doctrine laid 
down i11 ~ l f o r ~ i s o ~ - ? ,  v. W a t s o n ,  s u p ~ a ,  the purchaser at  a sale made mith- 
out laying off the homesread, because the creditor believed the land m r t h  
less than one thousand dollars and costs, buys with the burden (without 
regard to the price for which the land actually sells) of satisfying a 

jury, even in the distant future, that it is not vorth one thousand 
(104) dollars and costs. Common observation has taught us that the 

estimates of juries as to value in  such cases are as videly variant 
as the opinions of witnesses on the same subject, and yet, if the estimate 
of ralue exceeds one thousand dollars and costs by even one dollar, the 
deed of a purchaser at such sale must be declared ~ o i d .  

I t  cannot be successfully contended that the testator of Cowan would 
not have been placed in such a dilemma as would have greatly embar- 
rassed him in pursuing his remedy and probably hare decreased the 
value of his judgment, had not the defendant Walker been unwilling to 
risk the validity of a sale for the principal and interest of the debt. 
The plaintiff who bought at the sale for costs occupies the same position 
as if the land had been sold for the debt as well as costs, and the officers 
of the Court mere not bound to advance the money necessary to lay off 
the homestead and incur the risk of reimbursement. The bill of costs 
must have been very small if it did not exceed the plaintiff's bid of ten 
dollars. I t  is the folly of the debtor if, by reason of the uncertainty as 
to the I-alidity of the sale, the land brought less than its rralue. He  
ought to h a w  paid the costs when he paid the debt. The fact that the 
Court so construes The Code  as to impose upon the creditor or other 
purchaser, as the case niay be, a new burden that would not hare at- 
tached to a sale under the former law, or to require him to make, at his 
peril, inquiries and acquire information as to values, clogs the sale with 
conditions, and is manifestly calculated to diminish the value of the debt 
and interfere seriously with its collection. 

The question, whether we shall adhere to the rule, for the first time 
distinctly stated in ~ U o r r i s o n  v. V a t s o n ,  supra,  at the September Term, 
1868, of this Court, or overrule that case and sustain the unbroken 
current of authority recognized for nearly ten years previous, is one of 

no little moment to the people of the State. From the time when 
(105) the decision in the case of E a d e  v. Hardie was published, in 
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January, 1879, it was accepted as the basis of proceedings to col- 
lect probably thousands of judgments on old claims, for the satisfaction 
of which all the land of the debtor had been declared liable in Edzvarcls 
v. Kearsy. The idea that there would be stability in these first decisions 
mas strengthened by the legislative construction given by the Act of 
1879, ch. 256, ratified Narch 14th, 1879 (that being the first General 
Assembly that met after the publication of the opinion in Edzvnrds v. 
K e a r s y ) .  The preamble of the act declares that, "Whereas, the Su- 
preme Court of the United States, in the case of Edwards  v. Kearsy,  
decided at  the October Term, one thousand eight hundred and seventy- 
scren, that the personal property exemptions and homesteads pro~ided 
for by sections one and two, article ten, of the Constitution of North 
Carolina, were inoperati~e in respect to debts and obligations contracted 
prior to the adoption of said Constitution; and mhereas, doubts exist 
whether the various statutes prouiding for the exemption of property 
from execution, which were in force at the date of the adoption of said 
Constitution, have not been repealed," &c. 

The act, then, assuming the Constitution and machinery for allotting 
homesteads to be x-oid as to debts contracted before the Constitution \iras 
adopted,  pro^-ides that debtors, as against such claims, may have set 
apart  to them such homestead as not to exceed one thousand dollars in 
value, and such personal property, not to exceed fire hundred dollars, as 
they may have been entitled to under any lam in force before the adop- 
tion of said Constitution, &c. This statute is worthy of grave consid- 
eration, both as a contemporaneous legislative construction of the law, 
and because it was calculated, considered v i th  our decisiom mentioned, 
to induce, and did induce, persons to buy land sold for old debts without 
allotment of homestead. I n  fact, upon an examination of the 
Act of 1879 and chapter 10 of T h e  Code. and comparing then1 (106) 
with chapter 137, Acts of 1868-'69 (Battle's Rev., ch. 55), it will 
be found that there has been no statute in  force since the passage of the 
Act of 1879, requiring, or authorizing, a Sheriff or other officer to lay 
off and set apart a homestead before levying upon the real estate of the 
execution debtor, where the execution is for the collection of a debt con- 
tracted prior to April 24, 1868; for chapter 10 of T h e  Gocle, which is 
substantially a re-enactment of chapter 256 of the Acts of 1879, and so 
much of chapter 131 of the Acts of 1868-'69 as provides the machinery 
for carrying it into effect, among other things provides (see. 501, sub-sec. 
3))  "that property, real and personal, as set forth in Art. X of the Con- 
stitution of the State," shall be exempt from sale under execution "upon 
debts contracted and causes of action accrued since April 24, 1868," and 
while $502 of T h e  Code purports to be a re-enactment of $2,  ch. 137 of 
the  Acts of 1868-'69, it, in fact, so alters and amends that section, as 
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~ ~ i l l  be seen by comparing them, as to make it conform to the Act of 
1879 by providing that the Sheriff, or other officer, charged with the 
levy of execution, shall summons appraisers, kc., ('before levying upon 
the real estate of any resident of this State who is entitle& to a home- 
stead under this chapter," &c.; and ('this chapter" (The Code, ch. 10) 
only entitles the execution debtor to the homestead exemption "upoa 
debts contracted or causes of action accrued since April 24, 1868." The 
words, "entitled to a homestead under this chapter," are not in $2, 
ch. 137 of the Acts of 1868-'69, and they limit the Sheriff's duty in 
laying off the homestead brforr levy to executions "upon debts con- 
tracted, or causes of action accrued since April 24, 1868," as provided 
"under this chapter" ( T h e  Code, ch. 10, $501, sub-sec. 3) ; thus amend- 
ing the provisions of the Act of 1868-'69 (which this Court. following 

the decision in Edzuarcl~ ls. Keamy, had declared unconstitutional) 
(107) so as to make the machinery for laying off the homestead confornl 

to the Act of 1879 and the ruling in Edwards v. Kearsy. 
This is not the ordinary case in which the doctrine of sfure decisis 

can be invoked as furnishing a sufficient reason for sustaining the last 
adjudications of the Court. The general policy of adhering to the de- 
clared opinions of the Court is subject to the limitation that inad~ertent 
decisions should be orerruled, unless they hare been acted on for a long 
time and property has been bought by reason of the public faith in the 
stability of the principle decided in them. The legislative and judicial 
comtructions of the Constitution, made first in  the year 1879, led to sales 
under the advice of counsel at every court-house in the State in disre- 
gard of the Act of 1869, and the lands bought, had, under the confidence, 
strengthened by repeated subsecluent adjudications, been transmitted by 
descent and conveyed by deeds ~ ~ i t h  cox7enants of warranty, until now it 
is probable that many thousands of people will be seriously damaged if 
a Sheriff's deed, constituting an essential link in  their clainis of title, 
is to be held void because this Court has modified its explicit construc- 
tion of the homestead laws, in conformity t ~ i t h  ~ ~ h i c h  the sale :Tas made 
bx- the Sheriff. I t  will make 110 difference to the numberless interme- 
diate purchasers, who paid full value on the advice of counsel predicated 
upon the opinion of this Court, whether the land originally sold under 
execution for ten or for ten thousand dollars. Keither the question 
whether we mill adhere to the settled interpretation of the Federal Con- 
stitution, nor whether we should protect those who invested money or 
incurred pecuniary liability, under the reasonable belief that the Home- 
stead Machinery Act of 1869 had been declared null and void, can be 
dwarfed or magnified in importance as principles in the ratio of increase 
or decrease in the amount of the bid at public vendue. 
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I n  holding, as we do, that the sale is valid and the plaintiff's (108) 
title to the "Luck Place" good, he having disclaimed as to the 
other tract, we restore vitality to numerous titles for x~hich persons have 
been induced to expend their money by the plain declaration of this 
Court that the Machinery Act of 1869, "so far as it provides for laying 
off and allotting homesteads against debts contracted prior to the 24th 
of April, 1868, the date of the adoption of the Constitution, is mid." 
Gkeen r. Xummey, supra. 

On the other hand, the rule was laid down in Wyche v. Wyche, 85 
N .  C., 96, that a purchaser at  a sale of land, made by a Sheriff in 1869 
under execution, to satisfy an old debt, subject to the homestead, took the 
land with the encumbrance, and the ~vhole tract having bcen allotted to 
the debtor, that only the reversionary interest passed to him. I n  the 
cases of Corpening v. Kincaid, 82 N .  C., 202, and Lowdermilk v. Corpen- 
ing, 92 N. C., 333, i t  was settled that the creditor, in selling to satisfv 
an old debt, might recognize the homestead (in that case allotted) for the 
benefit of the "homesteader," and sell the reversionary interest before the 
passage of the Act of 1870, forbidding a separate sale of said interest. 
This principle is in  no may dependent on the o b i f e y  intimation given 
in the latter case of the subsequent holding in Jlorrison v. W~ltson. 

I t  will be conceded that the act forbidding the sale of the reversionary 
interests is as certainly invalid and unconstitutional as the prorision of 
the organic lam exempting the homestead as a prohibition against pro- 
ceedings to collect debts created before April 24, 1868. But, while the 
creditor may sell the entire interest of the debtor, passing to the pur- 
chaser the fee-simple and driving the debtor from his home, it is clear 
that, under the rule and reasoning in Wyche v. Wyche, Barreft v. Rich- 
c~rclson and Lowdermilk v. Corpening, supra, if he permit the Sheriff, as 
his agent, in mercy to the debtor, to sell, "subject to the homestead" 
(allotted or unallotted), the sale is valid and passes the reversion- 
ary interest only. I n  Burrett v. Richardson, 76 N.  C., 429, (109) 
Justice READE, for the Court, says: "The defendants claim the 
land, discharged of the homestead, upon the ground that the debts for 
nhich the land mas sold were c o ~ t ~ a c t e d  prior to the adoption of the 
Constitution, and that, therefore, the plaintiff had no right to claim a 
homestead as against those debts. Grant that for the sake of argument, 
and grant that the plaintiffs in these executions might have had the lands 
levied on and sold, yet they were not obliged to do it, and did not do it. 
On the contrary, the levy, sale and Sheriff's deed were 'subject to the 
homestead.'" I f ,  therefore, the proceedings to collect old debts have 
been conformed within two years past to the opinion of the Court in 
Morrison v. Watson, it is manifest that not a single title, derived from 
sales so made, will be rendered invalid by reason of the fact that the 
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decision in that case is now overruled only in so far as i t  declares a 
previous allotment of a homestead in any case essential to the validity 
of a sale made to satisfy a debt contracted before April 24th, 1868. 
Whether the creditor has caused the debtor's land to be sold "subject to 
the homestead," or has sold the excess only, after allotting the homestead, 
or where the excess failed to bring a sum sufficient to satisfy the debt, 
has proceeded further to sell successively fractional parts of the home- 
stead itself, in order to favor the debtor, the purchaser, in any and all 
of these cases, has taken a title not defeasible because of any irregu- 
larity in the manner of selling. 

Where the adjudications of a Court, in construing a statute or the 
organic law, seem to have been wrong originally, but have been recog- 
nized as authority for years, and titles to property have been accepted 
through faith in their stability, such judicial declarations become a rule 
of property. Lord Mansfield said : "When solemn determinations, ac- 

quiesced under, h a ~ e  settled precise cases and become a rule of 
(110) property, they ought, for the sake of certainty, to be observed as 

if they had originally formed a part of the text of the statute." 
Wyndham v. Chetwynd, I Burrow, 419; State v. Thompson, 10 La. Ann. 
Bep., 122; Sedgvick on Statutory and Constitutional Law, 254; Scott 
v. Iienan, 94 K. C., 2 9 6 ;  Grantharn v. Kennedy, 91 N .  C., 148; Young 
v. Jackson, 92 X. C., 144; Gilpelke v. Dubuque, 1 Wall., 175. 

There is error. The Court should, upon the findings of the jury and 
the admissions, have allowed plaintiff's motion for judgment in his faror 
for the possession of the land known as the "Luck Place," and for costs. 
The judgment of the Court below is reversed, and judgment must be 
entered in favor of the plaintiff for a writ of possession for said "Luck 
Place," and rents of that place, and for costs. 

Error. 

MERRIXON, C. J., dissenting : I feel constrained to differ very widely 
from my brethren in this case. I dissent from the judgment of the 
Court, much of the reasoning of the opinion, the interpretation g i ~ e n  
therein to numerous decided cases, and the overruling of several other 
cases, decided after much and earnest consideration. 

I t  seems to me very clear that this case, like that of Hughes v. Hodges, 
102 N. C., 23C', and going beyond it in  important respects, further nar- 
rows, impairs and unsettles the right of homestead, as established and 
contemplated by the Constitution, while it unnecessarily renews and 
enlarges the conflict of decision on a subject-that of homestead-that 
has given the Court not a little trouble in  the past, and will likely con- 
tinue to do so. Moreover, it manifests an inconsiderate disregard of 
decided cases that cannot fail  to result in more or less detriment to the 

112 



W. C.] FEBRUARY TERM, 1890. 
I 

public, and lessen confidence in the uniformity and stability of the 
decisions of this Court, something very serious in its nature and greatly 
to be deprecated. 

The decision must result in grievous injustice to the defendant. (111) 
Under the decisions of this Court, perai l ing in pertinent and 
material respects at the time the sale and deed under which the plain- 
tiff's claims were made, they m-ere absolutely void. This case overrules 
those cases and makes such sale and deed valid, and, as a consequence, 
the defendant loses his tract of land, which the jury found to be worth 
sel-era1 hundred dollars, a i d  the plaintiff gets it for the nominal price of 
ten dollars! I think the cases so overruled were correctly decided, but 
even if their correctness were questionable they should not be overruled. 
I f  they were in conflict, to some extent, as contended, with former deci- 
sions, the later ones should prevail and be observed. Otherwise, there 
can be no end to such conflict, and the result must be deplorable. 

I d l  state some of the grounds of my dissent more in detail. The 
plaintiff contends earnestly, that inasmuch as the debt, to satisfy which 
the defendant's land was sold, was contracted before the present Consti- 
tntion of this State took effect, the laws of the State in respect to the 
right of homestead and the homestead, do not apply; that, as to this 
debt, they are inoperative and viod, because, as he insists, they inipair 
the obligation of the contract, and are thus in conflict with the Constitu- 
tion of the United States, and he cites and relies mainly upon Edwa?ds 
v. Keursy, 96 U. S. Rep., 595, which case >vent from this Court. 

I t  must be observed that the Supreme Court of the United States did 
not, in ternis or effect, decide in the case just cited that the judgment 
debtor was not entitled in any case to have his homestead valued and 
laid off to him as allowed by the Constitution and l a m  of this State, if 
the debt on which the judgment was founded was contracted before the 
present State Constitution took e8ect. I t  simply decided, in substance 
and effect, and no more, that the homestead thus valued and laid off 
couId not "be exempt from sale under execution or other final 
process obtained on any" such debt, if i t  were necessary to the (112) 
satisfaction of the debt, because to all or^ i t  to be so exempt would 
impair the obligation of the contract. Obviously, the Court did not 
decide, nor intend to decide, that in such a case the debtor could not have 
his homestead, if he had property, real or personal, subject to levy and 
sale sufficient to satisfy the debt without resorting to his homestead. 
Thus. if the debt were five hundred dollars. and the debtor had land of 
the vaiue of two or five thousand dollars subject to the satisfaction of 
the debt, other than the homestead, the court  did not decide that the 
latter ~ o u l d  not in such case be exempt from such sale; nor did it decide 
that in such case the proceedings, whereby the homestead was valued and 
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laid off, were void necessarily. I f  there were property sufficient to sat- 
isfy the debt without resorting to the homestead the latter would be 
exempt, because in  that case the obligation of the contract would not 
be impaired, and the laws of the State in respect to homestead would 
not be in conflict with the Constitution of the United States. The Con- 
stitution of the United States and the Constitution of this State, and 
the laws of the latter, are not ulmecessarily to be interpreted and treated 
as in conflict. On the contrary, the constitutional provisions and statu- 
tory regulations of the State on any subject will be allowed to operate 
and have just effect, unless they in some way materially interfere with, 
abridge or impair the powers, anthority and guarantees established and 
secured by the Constitution of the United States. Packet Co. a. Keokuk, 
9 5  U. S. Rep., 80; Allen r. Louisiana, 103 U .  8. Rep., 80; Austin v. 
illderma~z, 7 Wallace, 694. The Constitution and laws of the United 
States, and the same of the se~era l  States, are not presumed to be at all 
in conflict; on the contrary, they are presumed to be in harmony, and, 
in  material respects, are to be interpreted and treated as harmonizing as 
f a r  as reasonably and justly they may be. Nor will the Courts of the 

Vnited States unnecessarily ignore and treat as inoperative and 
(113) void constitutional provisions and statutes of the several States. 

On the contrary, it is their duty to giae, and they will give, them 
effect when and where they can properly do so. Clark T. Smith, 13 
Pet., 1 9 5 ;  Clc~fiin 1.. Honsemnn, 93 U. S., 130. Hence, the Court, in the 
case already cited, said. cautiously: "It is to be understood that the 
encroachment thus denounced must be material. I f  i t  be not material, 
it will be regarded as of no account." The Conrt said further: "The 
remedy subsisting in a State when and where a contract is made and is 
to be performed, is a part of its obligation, and any subsequent law of 
the State which so afTecte the remedy as s.zibstuntialZy to impair and 
lessen the value of the contract is forbidden by the Constitution, and is 
therefore void." 

The suggestion that this Court has made decisions since Eclwards v. 
Iiearsy, supm, was decided, not in harmony with it, is certainly un- 
founded. On the contrary, it has, uniformly, in many cases, expressly 
recognized that case, and substantially, in all material respects, applied 
the lam as expounded and settled by it, as the cases presently to be cited, 
and other cases, abundantly shorn. Giring effect to the constitutional 
provisions and statutory regulations in  respect to homestead, the Court 
has decided in  numerous cases that debts contracted before the present 
constitutional provision establishing the right of homestead took effect, 
do not necessarily prevail against the homestead-that they do not unless 
it is necessary to their satisfaction to sell i t ;  and i t  has also interpreted 
the statutory regulations in  respect to the valuation and laying off the 
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homestead as to give them practical effect. The Court has, as we shall 
see, made no decision that impairs the right of such creditor, or that 
materially delays or cripples the enforcement of that right. I t  has only 
administered the right of homestead of such debtor as far as this 
might be done consistently with the paramount right of such (114) 
creditor. 

I n  Albr iyh t  v. Albr igh t ,  88 N. C., 238, the late Justice RCFFIN said: 
'(The plaintiff has a clear constitutional right to his exemptions in both 
his realty and personalty, and this right he has against each and every 
one of his creditors without regard to the date of his demand. I t  is a 

u 

mistake to suppose that the law giving such exemptions is necessarily 
void as against debts existing proir to its adoption. I t  is only so in 
case there should not be a sufficiency, after allowing the exemptions, 
fully to satisfy them, whereby they would be defeated. Otherwise they 
are operative and constitutional as to them as against any other demand 
~ ~ h a t e r e r ;  that is to say, the debtor has a r igh t  t o  have  h i s  a l lo tment  
made ,  setting apart specifically his homestead and his exemptions, and 
then to have the creditor, though his claim be an old one, to exhaust all 
his other possessions of every k k d  before he shall put his hands on them. 
C h e a t h a m  v. Jones ,  68  K. C., 153; B u r t o n  v. Sp iers ,  87 N.  C., 87." 
This the present case expressIy overrules. 

I n  ~ l l i l l e r  v. I$lilTer, 89 N .  C., 402, the Court said: "But where the 
hnniestead does not prevail, the debtor takes what is left after the debt 
is paid. I f  nothing is left, the laying off the homestead would have 
nothing to operate upon and it mould be useless. I t  would be otherwise, 
however, if the debtor had property sufficient to pay the judgments 
whose liens ante-date the last mentioned judgment, for the law favors 
the homestead; and if the debt, that may, if need be, prevail  ngaifist it, 
can be paid without selling it, this must be done. The classes of debts 
that prevail against the homestead do not so prevail necessarily and a t  
a11 events,  but they do so only when to sell it is necessary to pay them. 
I f  the personal property over the exemption and the real property of the 
debtor will more than pay the judgment that prevails against the home- 
stead, then and in  that case the homestead should be laid off so 
that the excess may first be sold and the Sheriff will be in  peril (115) 
if he fails to h a ~ e  this done. " " " I t  may happen that the 
debtor d l  get a homestead of less value than one thousand dollars." 
The substance and pertinent part of what is thus said is also overruled 
by the present case. 

I n  Lowdermi lk  v. Corpening,  92 N.  C., 333, the late Chief Justice 
SMITH said: "Indeed, the homestead exemption is not void as to either 
class of debts, and it only becomes so as to such as were contracted before 
i t  became a lam, when otherwise the latter could not be collected out of 



other property of the debtor. Such other property ought first to be 
appropriated, and, if sufficient, the debtor allowed to avail himself of 
the benefit of the constitutional provision made in his behalf.'' Cobb 
v. Halyburton, id., 652; Mowison v. Watsonl, 101 N. C., 332; Wilson v. 
Patton, 87 N. C., 318; Butler v. Stai~.back,  id., 216, are to the same 
effect, and there are other like cases. These cases are all overruled in 
the respect now under consideration. 

The appellant lays much stress on what is said in Gheen v. Xummey, 
80 N. C., 188; Grant v. Edwardk, 86 N. C., 513, and .Keener v. Goodson, 
89 N. C., 273. But these cases, in their substance, properly understood 
and interpreted, do not contravene what is said and decided in  the cases 
just cited, supra, and quoted from. They decide, generally and prop- 
erly, that debts contracted anterior to the Constitution prevail against 
the hon~estead; and i t  is further said in  them, in  general terms, that i t  
is not necessary to value and lay the same off. But the question now 
under consideration was not raised or adverted to at  all in them, as i t  
was in  numerous cases afterwards. The Court did not then, or at any 
time afterwards, so understand. The Judge who wrote the opinion of 
the Court in  those cases, and the same Judges who decided them, made 
most of the subsequent decisions cited, supra, and, in doing so, so far as 

appears, never supposed for a moment that they were overruling 
(116) them, as, really, they were not. Indeed, in  deciding the subse- 

quent cases referred to, they were, as to the subject now under 
consideration, simply passing upon new aspects of the subject of home- 
stead as they were from time to time presented. So that, Gheen v. 
Summey and Grant v. Edwards, supra, and perhaps other cases more 
or less like them, prove nothing to the present purpose. 

I t  thus appears from a multitude of decisions of this Court that the 
debtor, in  a proper case, may have the homestead valued and laid off to 
him, although the debt be one that may, if need be, prevail against it, 
and there is not a single decision, properly understood, to the contrary. 

The Constitution (Art. X, $52, 8) gives and secures the right of home- 
stead, and the statute ( T h e  Code, $$502, 524) prescribes how the home- 
stead shall be valued and laid off to the owner thereof. The purpose 
thus expressed is a lawful one, and the constitutional provisions and 
statutory regulations cited are, in  their general application, valid, al- 
though, in some particular respects, they may not be. They are not, on 
this latter account, void, and hence must prevail and have effect as far 
and in  as full measure as practicable. A statute wholly void cannot 
operate at  all, but when its purpose is lawful, and it may operate in 
some of its material parts and in material respects, it must be allowed 
to have effect and be enforced to such extent as it has validity. 
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Now, as we have seen, one otherwise entitled may hal-e his homestead, 
although he owes a debt that may, if need be, prevail against and take 
it for satisfaction thereof. Why shall the homestead in that case not be 
valued and laid off to the debtor in as full measure as practicable? No 
substantial reason has been given why it should not be. The statute 
does not pro~ide,  by exception or otherwise, that it shall not be. On the 
contrary, it, in effect, provides affirmatively that it shall be. The 
constitutional proaision and the statute, intending to gire the (11'7) 
homestead, encounter the objection that the owner thereof owes a 
debt that, if need be, prel-ails against i t ;  then, and in that case, the pur- 
pose of them i~ to gire it as far and as fully as practicable. I n  riew of the 
generous and wholesome purpose of the Constitution, such interpretation 
is just and reasonable and necessary, and there is neither statute nor 
decision to the contrary. The contention of the plaintiff is, that in such 
a case the land of the debtor must be sold, without valuing and laying 
off the homestead, although the debtor might h a ~ e  land enough in addi- 
tion to and other than the homestead to pay the debt twice over! I t  is 
said that in  such case the law of homestead does not apply at all, and, 
therefore, all proceedings in  that respect are nugatory and void! Such 
a view surely ought not to be allowed to prel-ail. I11 such a case, the 
debtor ought not to be put to the incon~enience, and perhaps great sacri- 
fice, of haring his whole tract sold. I t  ~ o u l d  be wholly unnecessary, 
and the lam, properly applied, does not allow it to be done; it intends 
that the homestead shall be valued and laid off and the ren~aincler sold. 

I t  is contended further, that the statute (The Code, $501, paragraphs 
1, 2, 3, 4, which classify debts a i d  provide certain exemptions as to 
them,) suggests and implies that the debtor is not entitled to have his 
homestead d u e d  and laid off to him as to debts contracted anterior 
to the present Constitution. This contention is founded in serious mis- 
apprehension. The statute just cited re-enacts and brings forward in 
The Code certain statutory exemptions from sale under execution that 
prevailed before the present Comtitution took effect, the purpose being 
to secure them to the debtor, if for any reason he could not have the 
benefit of the exemptions given and secured by the present Constitution. 
This appears from the statute itself, and more particularly from the 
preamble to the statute (Acts 1879, ch. 256). 

The statute (The Code, $5502-524), prescribing how the home- (118) 
stead shall be valued and laid off, is as broad and comprehensive 
in  its terms and effect as i t  can be; properly interpreted, there is  no 
exceptive provision in it, by implication or otherwise, as to any debt or 
class of debts; i t  allows and in legal effect requires, that the homestead 
shall be valued and laid off in every case where it may be done. 
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But, if the contention of the plaintiff as to the statutory exemptions 
referred to mere more plausible than it is, i t  could not be allowed to 
prevail; because the exemption of the homestead, and the right to have 
the same in  whole or in part, in as large or as small measure as niay 
be allowed, exists and has effect, not by virtue of the statute, but per- 
force of the Constitution. I t  gives, secures and exempts the homestead, 
as far  as may be, within the limit it prescribes. I t  is supreme and 
controlling, and it is the duty of the Courts to be prompt and diligert 
in giving i t  effect in as large measure as may be done. The spirit and 
purpose of the Constitution so require, and the decisions of this Court 
have generally harmonized with such spirit and purpose. 

I t  is further insisted that the statute does not provide for valuing and 
laying off the homestead in such a case. And, in two or three particu- 
lars, it does not, in terms. But the purpose of the Constitution and the 
statute is clear, and the latter must be so interpreted as to effectuate 
that purpose, if this be at  all practicable. This the Court endeavored to 
do in  McQanless v. Plinchum, 98  N. C., 358, and that case, in this re- 
spect, was afterwards expressly approved in  Morrison v. Watson, 101 
N.  C., 332, although Mr. Justice DAVIS dissented in both cases. 

I t  is also insisted that the method of valuing and laying off the home- 
stead, in such case, impairs the obligation of the contract. This objec- 
tion has no substantial force. Clearly the Legislature may change 
methods of procedure as it may deem proper, if it does not mccferullly 

change the existing niethods adversely to the creditor, without 
(119) impairing such obligation. I t  has been so uniformly decided by 

the Supreme Court of the Enited States, as  ell as by this Court 
and other State Courts, in many cases. Here, the creditor is not de- 
layed at  all. If need be, lie takes the whole homestead to pay his debt 
and costs, and he is at once, upon the sale of the land, reimbursed the 
money-costs-he is required to advance. The costs are trifling in 
amount and could not reasonably be regarded as materially affecting the 
substance of the remedy of the creditor; they are simply not an unrea- 
sonable incident of the change of procedure. Louisiana r. S e w  Orleans, 
102 U. 8. Rep., 203. 

I t  has been decided in numerous cases that a sale of land by the 
Sheriff in cases where, under the lax,, he is required to have the honie- 
stead valued and laid off to the judgment debtor, and he fails to do so, 
is generally void and the deed of the Sheriff passes no title. There 
could scarcely be a more striking illustration of the propriety and im- 
portance of the rule thus settled until nov-, than the present case. The 
plaintiff undertook to purchase land, which the jury found to be of the 
value of nineteen hundred dollars, for twenty dollars! He  took the 
Sheriff's deed and now insists upon his purchase! 
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I need not here re-state the reasons that led the Court to make such 
decisions. I t  is sufficient to cite several cases in which they may be 
readily found. They are cogent, founded upon principles of justice, 
sound policy and strong statutory provisions. Nebane v. Layton, 
89 N.  C., 396; Arnold v. Estis, 92 N. C., 162; XcCnnless v. Plinchum, 
98 N. C., 358; XcC~acken v. Adler, 98 3. C., 400; Morrison T. Watson, 
101 N. C., 332. 

The plaintiff contends that the l a d  mas sold as to two distinct tracts, 
and he is entitled to that one on which the defendant does not live. 
claiming benefit of the exception pointed out in XcCracken v. dcller, 
supm, as to land "separate and distinct from the homestead prop- 
erty, and not necessary to make the homestead complete, as al- (120) 
lowed by the statute." Surely this case cannot be treated as 
coming within that exception. The jury found the fact that the two 
tracts adjoined each other, and the defendant cultivated and used then1 
as one farm. The two tracts mere not separate and distinct in the sense 
of the exception; hence the price-ten dollars-bid for each! Ob- 
viously, the plaintiff regarded the sale as an adventure, and others re- 
garded it as a mockery of a serious proceeding. I t  turns out to be 
serious indeed to the debtor defendant. 

The defendant did not relieve himself of the incidents of the debt by 
paying the principal and interest of the judgment. The remedy and the 
Court costs incident thereto were of the debt, the contract cortemplated 
and embraced them, and they partook of its nature. Hence, the judg- 
ment for the costs was on the same footing as the judgment for the prin- 
cipal and interest of the debt. The plaintiff has the same remedy 
against the defendant's land for costs that he had for the principal deb.  

I t  was, according to the cases pertinent cited, the duty of the Sheriff 
to have the defendant's homestead valued and laid off as the law pre- 
scribes. As he failed to do so, the sale of the land and the deed relied 
upon by the plaintiff were void. The Court, however, have now de- 
cided otherwise-that, as to debts contracted anterior to the present Con- 
stitution, the debtor is not entitled to have his homestead ~ a l u e d  and 
laid off to him, and that a sale of the land under execution as to such 
debt is valid, without regard to the homestead. I do not think so. 

I t  is difficult to determine the compass of the decision in  this case. 
How does i t  affect sales of land as to debts contracted after the Consti- 
tution became operative? Are they valid where the homestead was not 
valued and laid off to the debtor before the sale? I f  so, would 
the bidders at  such sale bid a fair price for the land, not knowing (121) 
where the homestead might afterwards be laid off, and how much 
it might embrace? These are important questions. 
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Cited: Shajfer v. Hahn, post, 121; Ballard v. Gay, 108 N.  C., 545; 
Diclcens v. Long, 109 K. C., 169; XcMillan v. Williams, Ib., 254; Pat- 
tort v. Asheville, Ib., 686; Hall v. Tillman, 110 3. C., 229; Board of 
Ed. v. Com'rs, 111 N.  C., 591; Lowe v. Harris, 112 N. C., 482; Ban- 
Sfory v. Thornton, Ib., 209; Ladd v. Byrd, 113 N.  C., 469; Fdton v. 
Roberts, Ib., 426; Ferguson v. Wright, Ib., 543; Xtern v. Lee, 115 
N. C., 436 ; Xhnfer c. Gaynor, 117 N. C., 27; Thomas v. Fulforcl, Ib., 
688; Campbell v. Potts, 119 N.  C., 531; Hinnant v. Wilder, 122 N. C., 
153; Hendley v. XcIntire, 132 N.  C., 278; Joyner v. Xugg, Ib., 588; 
Hill v. '22. R., 143 N. C., 576; Owens v. Fright, 161 K. C., 134; Carey 
v. Fozcle, 161 N. C., 189; Blow v. Harding, 161 N.  C., 376; Morton v. 
Water Co., 168 N. C., 599; Dunn v. Clerk's Ofice, 176 N. C., 51. 

A. W. SHAFFER 17. A. HAHR' et al. 

This case involves the principle decided in Long v. Walker, ante, in orerruling 
&forr.isoa v. Watson, 101 N. C., 332. 

This was a CIVIL ACTION to recover land, tried at February Term, 
1889, of the Superior Court of BEAUFORT COUSTY, before Boykin, J .  

1% Honor being of opinion, upon the evidence introduced by plain- 
tiff, that he was not entitled to reco.ier, the plaintiff submitted to judg- 
ment of nonsuit and appealed. 

Xessrs. J .  H. Small and W. B. Rodman, Jr., for plaintiff. 
Mr. C'harles P. Warren, for defendants. 

AVERY, J.: I t  mas conceded on the argument that the only point in 
this case was that fully discussed in the opinion in Long v. Talker, ante, 
whether a sale of land, by rirtue of execution, to satisfy a judgment on a 
debt created prior to April 24th, 1868, without allotting a homestead, 
and where the debtor owned no land except that sold, was aoid or valid. 

This case presents no nenT phase of the question; but the land in 
controrersy haring been sold to satisfy a large number of judgments, and 
being, according to the testimony, worth ten thousand dollars, we a L ~  wun~e 
that if i t  did not sell for a large sum at the Sheriff's sale, subsequent 

purchasers, including the plaintiff, have paid a price approximat- 
(122) ing its full ralue. The facts in the case at bar, therefore, illus- 

trate the position stated in Long v. Walker, that while the amount 
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inoolaed there mas insignificant, the principle 11-as one that had influ- 
enced numerous and heavy expenditures of money for several years 
previous to the year 1888. 

For  the reasons stated in the opinion referred to, the judgment of 
nonsuit must be set aside and a new trial granted. 

1 Error. 

MERRIUOK, C. J. : This case comes clearly within the rule adopted by 
the Court in Long v. T a l k e r ,  decided at  the present term. I dissented 
in that case and do not deem it necessary or proper to dissent further 
here, although I see not the slightest reason to modify my ~ - i e m  of dis- 
sent. The majority of the Court have the authority to apply that rule 
as from time to time cases come before the Court for adjudication, and 
i t  is my duty to recognize and submit to that authority, although my 
individual ~-ie~l;s may not harmonize ~ ~ i t h  those of the Court. 

I will add here that at the time the sale and the Sheriff's deed exe- 
cuted in pursuance of it, in question in this case, were made, the Con- 
stitution, the statutes and the decisions of this Court in respects perti- 
nent and pre~ailing, expressly required that the homestead of the debtor 
in  this case, as in  all others like it, should be ~alued.and laid off to him 
before the sale of the land. The case of Eclzcnrcls v. Kearsy, U.  S .  R., 
was not decided until the lapse of years afterwards. The Sheriff, the 
purchaser, subsequent succeeding purchasers, and all other persons had 
full knowledge of the law, and if they failed to observe it, this was their 
omn laches and folly. 

I t  was the duty of purchaser, and subsequent succeeding purchasers, 
to see that the lam- has been observed in all respects pertinent as to sales. 
judicial and otherwise, affecting the title to the land. 

I am very sure that the number of persons who might be preju- (123) 
diced by holding sales ~ o i d  in cases where homestead was not 
valued and laid off to the debtor before the sale, as required by the stat- 
ute, is greatly exaggerated, but if i t  were infinitely greater than it really 
is, this could be no sufficient reason for what I conceive to be, and what 
the Court in the past deemed, ignoring and disregarding a plain provi- 
sion of the Comtitution and statutes enacted to give it practical effect. 
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*F. C. FISHER v. THE CID COPPER MINING COMPANY. 

Removal of Cause-Cost of Transcript. 

When an action is ordered removed to another county, it is error in the Judge 
presiding in the Superior Court of the county from which the cause is 
removed, a t  the next term thereof, and before the term of the Court i11 
the county to which it Fas removed, to direct that the action be dismissed 
if  the costs of the transcript be not paid in a time specified. The party 
procuring the order of removal has until the term of the Court to mhich 
the cause is removed to deposit his transcript. 

APPEAL by plaintiff from an  order of Philips, J., a t  September Term, 
1888, of DAVIDSOK Superior Court. 

X r .  8'. C. Fisher (by brief), for plaintiff. 
Mr. C. B. Watson, for defendant. 

GLL~RX, J.: The following order was made a t  June  Terni, 1888, of 
Davidson Superior Court, by Connor, J. 

(124) "On motion of plaintiff, supported by affidarits, i t  is  ordered 
by the Court that  this cause be removed to the Superior Court of 

Forsyth County for trial, and set down upon the docket of said Court 
for tr ial  on Thursday of the second week of Fa l l  Term, 1888." 

And a t  September Term, 1888, of Davidson Court, the followil~g 
order was made by Philips, J.: 

"In this cause, it  appearing to the Court that  a t  the last term of this 
Court, on motion of plaintiff, an  order was made for the remoaal of 
this cause to the Superior Court of Forsyth County;  and i t  appearing 
to  the Court that  the plaintiff has failed to pay the Clerk's cost for 
making out transcript of the cause, i t  is no%, on motion of the defend- 
ant, ordered that  unless the said costs be paid by the plaintiff within 
fifteen days from the service of this motion upon Fred. C. Fisher, the 
plaintiff, and also of counsel for plaintiff, that  the order for removal 
be revoked, and this cause stand dismissed at plaintiff's cost." 

Upon the order of removal being made at J u n e  Term of D~T-idson 
Superior Court, the jurisdiction of that  Court ceased, unless otherwise 
provided in  the order of removal, or by consent of the parties i n  writing, 
duly filed. The Code, $195 ( 3 ) .  The Code, $1371, makes one excep- 
tion to this rule, by providing that  after the removal, subpcenas for wit- 
nesses and commissions to take depositions may issue from either Court. 
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I n  State r. Reid, 18 N. C., 377, RUFFIN, C. J., says: "After a cause has 
been transferred from one Court to another, whether by appeal or change 
of venue, the Court from which it has gone cannot proceed further in it. 
Whatever purports to be posterior to the loss of jurisdiction, is there- 
fore erroneous, and probably void," and cites Xurry v. Smith, 8 N.  C., 
41. 

The term of Forsyth Superior Court to which the cause was removed 
was held the latter part of October. The plaintiff was entitled till the 
first day of that Court to deposit his transcript. I f  an imperfect 
transcript was deposited, a certiorari would issue to Davidson, (125) 
and probably, also, if no transcript Iras deposited, upon proof of 
the order of removal. Upon such certiomrj, the Superior Court of 
Davidson has the power to amend its records, if there are any defects. 
State v. Szuepson, 81 N.  C., 571; State 1.. Reid, szsprn, and cases cited 
in the latter case. Or the defendant might have waited until the term 
of Davidson Superior Court held next after the term of Forsyth Court, 
in  which the transcript should have been filed, and then, upon proof of 
failure of compliance in  that regard, he might have had the order of 
removal struck out. I n  Avery v. Pritchard, 93 K. C., 266, the Court 
says, in regard to a case removed by appeal: "After the lapse of time 
within which the appellant ought to have docketed his appeal in this 
Court, the Superior Court might, upon proper notice, have adjudged 
that the appellant had abandoned his appeal, and proceeded in the 
action, as if it had not been taken." If the plaintiff did not pay the 
costs of the transcript, after demand, the Clerk might have had judg- 
ment against him for them, or he might refuse to deliver the transcript 
till costs are paid, and the plaintiff would lose his remo~~al ,  or his appeal, 
as the case might be." Anclrews T. 'IVhisnunt, 83 K. C., 446; Bailey v. 
Brown, at this term. 

But me know of no authority in the Court of Davidson, before the 
term of Forsyth, to which the cause was removed, without notice, to 
order plaintiff to pay the costs of the transcript within fifteen days, 
under penalty, in case of failure, of the action standing dismissed. The 
order was coyam non judice. Although the jurisdiction of Davidson 
Superior Court might have been exercised at the term next after Forsyth 
Court had been held, when, upon proof that plaintiff had not executed 
the order of removal by depositing the transcript, it might have struck 
out such order and proceeded as if such order had not been made, not 
even then would i t  haae been authorized, for that cause, to dis- 
miss the action. Treated simply as a judgment to set aside the (126) 
order entered at  June Term, it could not have been made without 
notice. Seymour v. Cohen, 67 N .  C., 345; Xutton v. iVcMillan, 72  
N. C., 102; Lyon v. McXillan, 72  N .  C., 392. A party is fixed with 
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notice of all judgments and orders made in a cause pending in Court, 
but not with notice of a motion to set aside a final judgment or an order 
of removal, since the cause is no longer pending in that Court. I n  these 
cases he is entitled to notice. As the execution of the order of remoral 
has been interrupted by this appeal, the plaintiff is entitled to execute 
it by depositing his transcript in Forsyth Superior Court on or before 
the next term in May. I f  he fails to do so, the defendant can proceed 
at the next term of Davidson held thereafter, as indicated in this 
opinion. 

Error. 

Cited:  Cline v. N f g .  Co., 116 K. C., 839 ; Dunba?. v. Tobacco Growers, 
190 K. C., 611. 

*D. ROSE, Trustee, v. H. E. SHAW et al. 

Appeal-Docketing Transcript.  

When the appellant does not docket his appeal before the perusal of the docket 
of the district to which it belongs, the appellee, upon filing the certificate 
required by Rule 17, is entitled, upon motion, to have the appeal docketed 
and dismissed. 

This was an APPEAL by plaintiff from a judgment by X a c R a e ,  J., at 
December (Special) Term, 1889, of CUGBERLAND Superior Court, con- 
firniing the report of commissioners appointed to lay off dower. 

No counsel for plaintiff. 
X r .  AT. W. Ray, for defendant. 

(127) CLAR~,  J.: The appellant has failed to docket his appeal dur- 
ing the week assigned for causes from the district to which it 

belongs. The appellee files the certificate of the Clerk of the Superior 
Court required by Rule 17, and moTes to docket appeal and have it dis- 
missed. I t  appears from the certificate that the judgment was rendered 
at December (Special) Term, 1889, of Cun~berland Superior Court, and 
that, upon disaireement of counsel, the case on appeal was settled by 
the Judge and filed January 31, 1890, and that the Clerk made out a 
certified copy of said statement, together with a transcript of the record, 
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and delivered then1 to  counsel for appellant i n  ample time to h a w  been 
transmitted to this Court before the close of the call of causes from tha t  
district. The  motion to docket and dismiss must be allowed. See 
Bailey I-. Brown, a t  this term. 

Motion allom-ed. 

*CLEM BAILEY v. C. H. BROWN. 

Appeal-Transcript-Cleric's Pees-Rule 17.  

1. I f  an appeal is not docketed before the call of that district, at nest term of 
this Court, is concluded, the appellee, upon exhibiting the certificate of 
the Clerk as required by Rule 17, may docket and have the appeal dis- 
missed. Head-note in BTmgan v. U o r i n g ,  99 N. c., 16, corrected. 

2. I t  is the duty of the Clerk m-ithin twenty days after the case on appeal is 
filed in his office to send up a transcript to this Court (The Code, $5511, 
but not unless his fees are paid by the appellant: Bemble,  that leave to 
appeal in forma pauperis does not excuse appellant from paying costs of 
transcript. 

3. I f  the transcript is not sent up in time by reason of the appellant's failure, 
when notified, to pay costs of the transcript, the appellee may move to 
docket and dismiss the appeal. 

,~CTION, tried before Bynum, J., and a jury, a t  Kovember (123) 
Term, 1889, of LEITOIR Superior Court. 

The  transcript lvas not filed before the call of causes from that  dis- 
trict was concluded, and a t  the close of the call the counsel for appellee 
exhibited the certificate of the Clerk of Lenoir Superior Court showing 
the names of the parties to the action, the time when the judgment and 
appeal were taken, the name of the appellant, and the date of settling 
appeal, and mo-ied, under Rule 1 7  of this Court, to docket iPpeal  and 
have i t  dismissed. 

Xr. S. J .  Rouse, for plaintiff. 
N o  counsel for defendant. 

CLARK, J. : The certificats of the Clerk, filed as required by Rule 17, 
s h o m  that  the  action v a s  tried a t  November Term, 1889, of Lenoir 
Superior Cour t ;  that  on disagreement of counsel the case on appeal 

"Head-notes by CLARK, J. 
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mas settled by the Judge, and filed in the Clerk's office February 12th, 
1890; that the Clerk made out the transcript of the record on appeal, 
and on February ISth, and repeatedly since, has notified appellant that 
the transcript is still in his office, and it has not been sent up because 
he has not paid the costs of transcript and the necessary postage thereon. 
The call of causes from that district in this Court was concluded on 
March 13th. The motion to docket and dismiss must be allowed. Cross 
v. Williams, 91 X. C., 496; Bvery 17. P~itthard, 93 N. C., 26E!; Rollins 
v. Loce, 97 N. C., 210. The appellant is the moving party. The bur- 
den is on him to show that if the appeal is not docketed in time it is no 
fault of his. When, for instance, the Judge failed to settle the case in 
time to get the appeal here before the perusal of the docket for that 
district, it was held to be appellant's duty to bring up the record mith- 
out the case on appeal, docket it, and move for a certiora74, else the 

appeal wilI be dismissed. 13ittman v. Kimberly, 92 N. C., 562. 
(129) I n  a proper case, on motion, the delinquent would be given 

time to show excuse for his failure to docket appeal in time. 
Talker v. Xcott, 102 N.  C., 487. But here there is no excuse for appel- 
lant, as i t  was his duty to pay the costs of transcript (Amhews v. Whis- 
nant, 83 N.  C., 446), and the appellee is entitled to have an end to the 
litigation. I t  is not made to appear that this was an appeal i,n fo,-ma 
pauperis; but we may note that $553, allowing an appeal as a pauper, 
merely excuses appellant from filing the bond, or making the deposit re- 
quired to secure the adversary party for the costs of the appeal. The 
Court held, in Zartim v. Chasteen, 75 X. C., 96, that this did not excuse 
such appellant from payment of his own costs in this Court. I t  would 
seem from this that one who appeals as a pauper must pay all his costs 
of the appeal, including costs of transcript, and for the reason, given in 
that case, that the trial in the Superior Court is presumed to be right, 
and the officers are not called upon to render gratuitous services 
to impeach the result of the trial already had. Indeed, $553, allowing 
appeals without bond, is similar to 5237, allowing defendants in actions 
of ejectme'nt to defend without giving bond, under which it has been 
held that such defendant is liable for, and also may recover, costs. 
Justice v. Eclc%ings, 75 IS. C., 581, and Lurnberf v. Kinnery, 74 N. C., 
348. Both sections differ in these respects from $212, allowing a party 
to sue as a pauper, which excuses such party from paying fees to any 
officer and deprives hini of the right to recover costs. I t  is held, how- 
ever, that even that section does not excuse the pauper from liability 
for his witnesses. JIorris v. Rippy, 49 N.  C., 533; The Code, $1368. 
We advert to this, as i t  is a matter which frequently comes up on circuit, 
and it is possible that its discussion here may save the appellant the 
expense of an application to re-docket or for a certiorari. The head- 
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note in Bryan v. Xo.l-ing, 99 N, C., 16, is calculated to mislead. 
The Court did not hold that if the appeal was not docketed (130) 
before the perusal of the district, the appeal would not be dis- 
missed on motion upon certificate as a l l o ~ ~ e d  by Rule 17. What it did 
hold TTas, that if such motion to docket and dismiss mas not made by 
appellee during the call of the docket from the district, and such appeal 
should thereafter be docketed by appellant during such term, being the 
&st tern1 of this Court after the trial below, the Court would not dis- 
miss on niotiorl of appellee, but would continue the case. 

Notion a l lo~~ed .  

Cited: Pisher v.  wining Co., ante, 125;  Rose v. Shaw, ante, 127; 
Roberts v. Lezuuld, 108 N.  C., 406; Johnston v. Whitehead, 109 S. C., 
209; 8. ?I. Sash ,  Ib., 823; Broaclzuell c. Rug, 112 K. C., 192;  Triplett 
v. Poster, 113 N .  C., 390; 8. v. Freeman, 114 3. C., 873; Sandem v. 
Thompson, Ib., 283; 1l1orfgage C'o. c. Long, 116 N. C., 77 ;  Xpeller v. 
Xpeller, 119 K. C., 357; Brown v. Ilouse, Ib., 623; Guano Co. v. Hicks, 
120 K. C., 30; Caldwell v.  Wilson, 121 3. C., 424; Nicks v. Wooten, 
175 S. C., 600; Dunn v. Clerk's Ofice, 176 K. C., 51. 

J. &I. HODGES v. BARBARA HILL et al. 

Jusfice of the Peuce-Jurisdiction-~Warried Women. 

A Justice of the Peace has jurisdiction of an action against a married woman 
to recover a debt contracted prior to her marriage. 

This was a CIVIL acTIox, begun before a Justice of the Peace, and 
tried before Graves, J., at February Term, 1890, of LENOIR Superior 
Court. 

From judgment dismissing the action, plaintiff appealed. 

N r .  3. J .  Rouse, for the plaintiff. 
Xessrs. H. E. SAaw and Clement Nunly,  for the defendants. 

CLARK, J.: The only question presented is whether a Justice of the 
Peace has jurisdiction of an action against a married t o  recover 
a debt contracted prior to her marriage. This is not an open question. 
I t  has been held that he has. Jeville v. Pope, 95 N.  C., 346. 
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(131) The  Code, $1823, expressly provides t h a t  t h e  liability of a feme 
sole "shall no t  be  altered or impaired" b y  her  marr iage.  Dough- 

erty v. Xpmkkle, 88  K. C., 300, which holds t h a t  a Jus t ice  of t h e  Peace 
h a s  not jurisdiction of a n  action against a marr ied woman, applies only 
t o  liabilities incurred by her  while a feme covert, a n d  not even to them 
in cases where  she is  a f ree  trader, o r  t h e  proceeding i s  to  enforce a 
laborer's lien. The  Code, $51790, 1828, 1831  a n d  1832;  Smaw v. 
Cohen, 95 N.  C., 85. 

E r r o r .  

Cited: Beville v, Cox, 107  3. C., 171; Darden v. Steamboat Go., Ib., 
443;  Beville v. Cox, 109 N.  C., 269 ; Harvey v. Johnson, 133  N .  C., 363 ; 
Xcott v. Ferguson, 152 N .  C'., 348; Lancaster v. Lancaster, 178 N.  C., 23. 

*W. DUKE v. I?. D. MARKHAM. 

Agency-Deed, Ezecution by Corporation-Ratification. 

1. The assent of a majority of stockholders, expressed elsewhere than a t  a 
meeting of the stockholders, as  where the assent of each is given selx- 
rately and a t  different times to a person who goes around to them pri- 
vately, does not bind the company. An agency to execute a mortgage 
giren in this manner gives no validity to the mortgage. I t  is not the 
corporation's act, which can only be authorized in the mode required by 
law. 

2. The use by the company of money raised by such mortgage ~vould not of 
itself be a ratification. If the company ratify the mortgage, it  would not 
validate i t  as  to other creditors if mortgage is invalid when registered. 

3. When a mortgage by a corporation is signed by the president, secretary 
and two stoclrholders and duly witnessed, but there is no common seal 
attached, and the probate recites that i t  is "acknowledged by the secre- 
tarx, who also proves the execution by the president and two stockhold- 
ers," such probate is insufficient and does not authorize registration, and 
is ineffectual to pass title as against creditors. 

(132) T h i s  was a CIVIL ACTION, t r ied a t  J a n u a r y  Term, 1890, of the 
Superior  Cour t  of DURHAII County, before Armfield, J .  

T h e  plaintiff offered as  a witness, Pascha l  Lunsford, who testified tha t  
h e  is Register of Deeds of D u r h a m  County, a n d  there appears  upon  the 
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books in his office a mortgage, registered and recorded by him on Xo- 
vember 15th, 1888, purporting to be executed by the Durham Sash, 
Door and Blind Company to Washington Duke, the plaintiff. 

Plaintiff offered the mortgage in evidence. 
Defendant objects. Objection overruled and exception by defendant. 
L. W. Grimom, a witness for the plaintiff, testified that he was secre- 

tary and treasurer of the Durham Sash, Door and Blind Manufacturing 
Company on Xorember I j th ,  1888; he signed the mortgage of that date 
as secretary and treasurer. There is no record in the minutes kept by 
him of the proceedings of the board of directors or the meetings of stock- 
holders in  regard to this mortgage, or authority to make it. H e  kept in 
a book (produced in Court) the proceedings of the board of directors of 
the corporation and of the stockholders; the resolutions and orders of 
said boards; the corporation had a president, vice-president and board 
of directors; the stockholders, officers and directors lived in the town of 
Durham; before this mortgage was executed, he went around and saw 
the stockholders separately in regard to executing i t ;  he did not see all 
the stockholders or directors; he saw a majority of them; they had no 
meeting, but each one he saw authorized him to execute the mortgage; 
thc plaintiff requested the president and two stockholders to sign the 
mortgage; this was done; Mr. Duke signed the note for $3,000, and 
witness got the money from the Raleigh Kational Bank; the money 
was used in the business of the corporation; he said nothing more to 
the stockholders or directors; the directors were stockholders; the note 
has never been paid; it sometimes happened that we could not get a 
meeting of the board of directors; they did not attend the meet- 
ings regularly; the mortgage mas deliaered to W. Duke immedi- (133) 
ately. 

W. A. Wilkerson, a witness for the plaintiff, testified that he mas a 
stockholder and director of the Durham Sash, Door and Blind Com- 
pany, November 4th, 1888; he signed the mortgage to Mr. Duke; he 
did not know anything about the authority by which it was executed 
except what the witness Grissom had told him. 

The mortgage was made to raise money to meet expenses of the con- 
cern. Defendant renewed his objection to the mortgage and requested 
the Court to exclude it: The Court o~erruled defendant's objection and 
admitted the mortgage. Defendant excepted. 

Defendant introduced in e~idence sundry executions issued from the 
Superior Court of Durham County, which executions mere admitted by 
plaintiff, as set forth in  his answer. Defendant introduced the judg- 
ment docket of the Superior Court of Durham, showing the docketed 
judgments upon which the executions %-ere issued. 
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The defendant, being sworn as a witness in his own behalf, testified 
that he was Sheriff of Durham County, and as such, and by virtue of 
sundry executions issued to him against the Durham Sash, Door and 
Blind Company, he levied, on September 4th) 1889, and September 5th, 
6th and 7th) 1889, in  the morning, on the property described in  his levy, 
i t  being the property described in the mortgage to plaintiff. 

Defendant requested the Court to charge the jury that the plaintiff 
could not recover the property included in  the mortgage of November 
15th, 1888, because the mortgage had been executed without authority 
of the corporation and was not the act of the corporation, because it 
had not been executed by an agent duly authorized thereto, and because 
(if the act of the corporation) it had not been properly registered, the 

probate being insufficient and void. 
(134) His  Honor charged the jury that the mortgage was valid and 

the plaintiff entitled to recover all the property except the ma- 
terial mentioned therein; that the description of this property was too 
vague. 

Defendant excepted and appealed from the judgment rendered against 
him. 

Messrs. R. B. Boone and W. A. Guthrie, for plaintiff. 
Messrs. J. X. Manning and F. L. Fuller, for defendant. 

CLARK, J. : This was a claim and delivery proceeding brought against 
defendant, who, as Sheriff of Durham County, had taken possession of 
certain personal property of a corporation-the Durham Sash, Door and 
Blind Manufacturing Company-by virtue of executions in his hands, 
and had advertised the same for sale. The plaintiff claims the property 
by virtue of the mortgage of November 15th, 1888, given to indemnify 
him against loss as surety to said company upon a note to the bank, 
which would fall due November 15th, 1889. The conclusion of the 
mortgage and the probate are in the following words: 

"In witness whereof, the Durham Sash, Door and Blind Manufactur- 
ing Company sign by the names of president, secretary and treasurer, 
and two stockholders, and attest their seals. . 

"W. E. REMINGTON, President. 
"L. W. GRISSOM, Sec. and Treas. 
"W. A. WILXERSON, Stockholder. 
"WALTER WILKERSON, Stockholder. 

"Witness : 
"GEo. W. WATTS." 
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1 '(WORTH C ~ ~ o ~ m - D u r h a r n  County. 
"The execution of the foregoing instrument was this day acknowledged 

on the part of L. W. Grissom, and proven on the oath and ex- 
amination of L. W. Qrissoni as to W. F. Remington, W. A. (135) 
Wilkerson and Walter Wilkerson. Let the same, with this cer- 
tificate, be registered. 

"This November 15th, 1888. 
"D. C. M a n ~ u ~ f ,  C. 8. C." 

We think his Honor erred in  admitting the mortgage in ex-idence upon 
such probate, and likewise in iastructing the jury, upon the proof 
offered by plaintiff, that it was valid as to creditors n-hom defendant 
represented by oirtue of the executions in his hands. 

I n  Pierce v. Sezu Orleaizs Building Co., 9 La., 397, it is held that the 
act of a majority of the stockholders, expressed elsewhere than at  a 
meeting of stockholders, as where the assent of each one is given sep- 
arately and at different times, i a  not binding on the corporation. The 
same is true of a meeting of which notice is not given. Stow v. Wyse,  
18 d m .  Dec., 99, and notes; Cook on Stockholders, $594; 1 Potter on 
Corporations, $336, and notes. 

I11 Legyett v. X. J.  M. & B. Co., 1 Saxton, ch. 541, it is held that a 
corporation is o d y  bound by an agent's acts r h e n  within the scope of 
his authority, and that a president and cashier, as such, cannot execute 
a mortgage of corporate property without special authority from the 
board of directors or the stockholders, and that the proceeds of a mort- 
gage have been applied to the use of the corporation in paying its debts, 
or otherwise, is not sufficient to render the mortgage binding if its execu- 
tion was not properly authorized. 

"The members of a corporation cannot, separately and indiuidually, 
give their consent in such manner as to bind it as a collective body, for, 
in  such case, it is not the body that acts; and this is no less the doctrine 
of the common than of the Eoman C i d  Law. Being lawfully us- 
sembled," says Ayliffe, "they represent but one person, and may conse- 
quently make contracts, and, by their collective assent, oblige 
themselms thereunto. And though all the members of a. eorpora- (136) 
tion covenanted on behalf of it under t h e i ~  private seals," this, i t  
mas held, would only bind them personally, and not the corporation. 
Xngell & Ames on Corporations, 5232, which is supported by the nuni- 
erous cases there cited. Again, in the same work, $504: "The separate 
action, individually, without consultation, although a majority in nun?- 
ber should agree upon a certain act, would not be the act of the consti- 
tuted body of men clothed with corporate powers." Indeed, the authori- 
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ties upon this subject are numerous, uncontradicted, and supported by 
reason. 

I t  is true the common seal is prima facie evidence that a deed or con- 
tract is the act of the company, and that the seal has been affixed by 
autliorit~; though it is competent to go behind tlic seal and show that it 
was not affixed by legally exercised authority of the company. I n  this 
case there ~vas  no common seal of the company attached. While a seal 
is not essential to the validity of a chattel mortgage, in the absence of 
the company's seal there is no presumption of its being the corporation's 
act, and it devolms upon the party relying upon the mortgage to shor  
that the agent or officer had authority to execute it. The plaintiff's 
witness testifies that there was no resolution of ~tockholders or directors 
to authorize the mortgage, and no record to that effect is entered on the 
books of the company, that he went around primtely and salv a majority 
of the stockholders, and they authorized him to execute the mortgage, 
and that he requested the president and two directors to sign. A corpo- 
ration can only act i11 the manner authorized by  la^. I f ,  by the meet- 
ing of stockholders (or of the directors, if they have, by the charter, the 
right), the secretary of the company had been authorized to execute this 
mortgage, or mortgages generally, the mortgage might hare been valid; 
but, as we have seen, no authority can be der i~~ed  in this irregular man- 

ner, by an officer going around privately to what he alleges mas a 
(137) majority of the stockholders and getting their consent. There is 

nothing to show that they Jrere a majority and that they did 
consent, as would be the case if a meeting mere regularly held, the vote 
taken and a minute entered on the company records. To give validity 
to such proceedings would lead to irremediable evils and abuses. The 
corporation seal not being attached, it was incumbent on the plaintiff to 
look to the authority of the agent with whom he dealt. Since it was 
not in the scope of the secretary's authority, as such, to execute the 
mortgage, and no legal authority to execute the same especially was 
given, i t  goes for naught. The receipt and use of the money is not of 
itself, as n-e have seen, a sufficient ratification by the corporation. But 
it is immaterial here whether there mas a subsequent ratification or not. 
Ratification mould be good between the corporation and the mortgagee, 
but would not ralidate, as to other creditors, a mortgage which -TTas 
invalid when registered. 

The mortgage is not good at common law for want of authority to the 
secretary to execute it, nor is it good as a statutory mortgage under The 
Code, 8685, for there is no common seal attached as required by that 
section, and the probate shows that as to the president and the two stock- 
holders there was no legal proof of its execution by them. They neither 
acknowledged the same, nor was it proven by the examination of the 
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subscribing witness, as required by The Code, $1246 (1). Indeed, under 
the words of the statute, The Code, $685, it may be that more than one' 
witness is necessary. I n  Todd v. Outlaw, 79 N .  C., 235 (237), B Y N ~ M ,  
J., says : "Until a deed is proved in  the manner prescribed by the statute, 
the public register has no authority to put i t  on his book; the probate 
is his warrant, and his only warrant, for doing so. Williams v. Grifin, 
49 X. C., 31; Burnett v. Thompson, 48 N.  C., 113; Lamb~rt I-. Lam- 
bert, 33 N. C., 162; Caw-ier v. Humpton,. 33 K. C., 307. Not 
having been duly proved, the registration was ineffectual to pass (138) 
the title as against creditors or purchasers. Robinson v. Will- 
oughby, 70 N ~ c . ,  358; Fleming ;. Burgin, 37 N. C., 584; DeCourcy v. 
Bar?; 45 N. C., 181." To same effect is Evans v. Etheridye, 99 K. C., 
43. 

Error. 

Cited: White v. Connelly, unte, 71; Gordon, v. Collett, 107 N.  C., 365; 
Cotton ,Wills v. Gomrs., 108 N.  C., 688; h'imocks v. Xhingle Co., 110 
N. C., 24; Williams v. Kerr, 113 N. C., 311; Long v. Crews, Ib., 257; 
Benbow v.  Cook, 115 N.  C., 331; Clarh v. Hodge, 116 K. C., 765; Bar- 
rett v. Barrett, 120 N. C., 129; Bcrnhardt v. Brown, 122 N. C., 591; 
Hatcher v. Hatcher, 127 N.  C., 201; Pinchback v. Xining Co., 137 
N. C., 181; PGntiny Co. v. Herbert, Ib., 321; Hill v. R. R., 143 N. C., 
552; Edwards v. Supply Co., 150 N.  C., 173; Smith u. Puller, 152 N.  C., 
13 ;  Mfg. Co. v. Buggy Co., Ib., 635; Garkson v. Vermont ,Wills, Ib., 
648; Withyell v. iVurphy, 154 N.  C., 88; Val1 v .  Bothrock, 171 K. C., 
390; Brimmer v. Brimmer, 174 K. C., 439; 8. v. Scott, 182 N. C., 872; 
Fuller v. Service Co., 190 N.  C., 657; Everett v. Xtaton, 192 AT. C., 220; 
O'fVeal a. Wake County, 196 N.  C., 187; Trust Co. v. Transit Lines, 
198 N.  C., 679; .Morris v. Y. & B. Co~p., Ib., 716, 717, 718; Armstrong 
v. Service Xtores, 203 N. C., 500. 

*W. DUKE v. I?. D. MARKHAM. 

Corpo~ation-Chattel Mortgage. 

Any conveyance or mortgage of its property executed by any corporation is 
void and of no eEect as  to the creditors of said corporation existing at  
the time of the execution of said deed or mortgage, and who shall com- 
mence proceedings to enforce their claims against the corporation within 
sixty days after registration of the conveyance. 

*Head-note by CL~RK, J. 
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This was a crvm ACTION, tried before A m f i e l d ,  J., at January Term, 
1890, of DURI-IAM Superior Court, for claim and delivery of certain per- 
sonal property which the defendant, as Sheriff of Durham County, under 
executions in his hands against the Durham Sash, Door and Blind Man- 
ufacturing Company, a corporation, had seized as the property of said 
corporation and advertised to sell to satisfy said executions. 

The plaintiff (as to this appeal) claims by virtue of a chattel mort- 
gage executed to him by said corporation, September 4, 1889, and regis- 
tered the same day. I t  was in evidence that the executions were already 
i n  the hands of the Sheriff, and had been levied on other property of 
the corporation when this mortgage was executed by i t  as indemnity to 

plaintiff to secure him from loss on a note of the company to 
(139) which he was surety, and which would fall due November 15th, 

1889. The defendant took into possession the property in contro- 
versy under said executions on September 5th and 6th, 1889. 

The Court held that this mortgage was not valid against the execu- 
tions levied by defendant, because i t  had not been registered sixty days, 
and comes within the terms of the proviso in $685 of T h e  Code, and 
recited a debt of $2,000 in  favor of the plaintiff as the consideration, 
when no such debt was, in fact, due the plaintiff, and directed the jury 
to find the issues as to this mortgage in favor of the defendant. 

To this ruling the plaintiff excepted. Judgment in favor of defendant 
for all the property described i n  the mortgage of September 4th, 1889, 
from which judgment plaintiff appealed. 

Messrs. W .  A. Guthrie and B. B. Boone, for plaintiff. 
Messrs. J. S. N a n n i n g  and F. L. Fuller, for defendant. 

CLARK, J.: T h e  Code, $685, provides that "any conveyance of its 
property, whether absolutely or upon condition, in  trust or by way of 
mortgage, executed by any corporation, shall be void and of no effect as 
to the creditors of said corporation existing prior to or at the time of 
the execution of said deed,'' provided such creditors shall commence pro- 
ceedings to enforce the claims against said corporation within sixty days 
after the registration of such conveyance. I t  is not controverted here 
that the defendant, as Sheriff, seized the property of the corporation 
under valid executions against it, which were already in  his hands when 
the mortgage under which plaintiff claims was executed. The statute 
is explicit, and the power of the Legislature to enact i t  i s  unquestioned. 

The argumgnt ab inconvenient i  was forcibly presented by the 
(140) appellant's counsel. That is a matter which addresses itself to 
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the  l e g i s l a t i ~ e  department  and  no t  to  the  Courts. I t  is  sufficient f o r  

us to say, "Itn scripta est lez." T h e  Cour t  below properly held the  
mortgage void as to executions i n  defendant's hands. 

Affirmed. 

Cited: Blalock v. Xfg .  Co., 110 N.  C., 105;  Barcello v. Hapgood, 118 
N.  C., 731; Ba~zk 2;. Bank, 127 N. C., 434; Buchanaa v. Hedden, 169 
N. C., 223. 

*ORPHEUS RIcADO0 v. RICHMOND & DAXVILLE RAILROAD CORIPAR'P. 

1. I n  actions arising e.r: delicto there is  no degree of negligence that can be 
described by the word "gross" alone; but when an i d u r u  is due directly 
to the wanton or wilful act  of another, he is not absolved from liability 
by the concurrent negligence of the injured party, as  he is not, where, by 
the exercise of ordinary care, he could, notm-ithstanding the fault of the 
injury party, have saved the latter harmless. 

2. I t  is not proper to treat the word "gross" a s  synonymous with wilful, 
malicious or fraudulent. 

3. Where plaintiff alleged in his complaint that he was returning from his 
place of business to his home, along defendant's track, "as he had been 
in the habit of doing for several years without objection from the defend- 
ant,  within the corporate limits of the ton-n of Greensboro. whe~z ,  owing 
to t h e  gross negligence o f  t h e  defendant 's  serva?zts, he n7as struck from 
behind by a locomotive engine, belonging to the defendant, &c., and 
thrown from the track was thereby much injured," and the jury, in 
response to the first issue, found that the plaintiff  as "injured by the 
negligence of the defendant, as alleged": Held,  that  the verdict meant 
only that the defendant, by failure to exercise ordinary care, injured the 
plaintiff. 

4. When, in such case, in answer to a second issue, the jury found also that 
the plaintiff, by his o1vn concurrent negligence, contributed t o  cause the 
injury: Held.  that the plaintiff n7as not entitled to judgment upon the 
whole verdict. 

3. I n  framing issues for the jury it has been settled (1) that only issues of 
fact raised by the pleading must be submitted to the jury: (2)  that the 
verdict, whether upon one or many issues, must establish facts sufficient 
to enable the Court to proceed to judgment; ( 3 )  of the issues raised by 
the pleadings. the Judge who tries the case may, in his discretion, submit 
one or manx, provided that neither party is denied the opportunity to 

*Head-notes by AVEI~Y, J. 
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present to the jury any view of the law arising out of the evidence 
through the medium of pertinent instructions on some issue passed upon. 

6. I t  is not error, even n-hen contributory negligence is pleaded, since the 
enactment of chapter 33, Laws of 1887, to submit only the question 
vhether the injury was caused by the defendant's negligence, and in- 
struct the jury to respond in the negatire if they find that the plaintiff, 
by concurrent carelessness, contributed to cause the injury. 

7. When contributory negligence is pleaded, the jury can ordinarily be made 
to comprehend the law more clearly if not only the issues inrolring the 
question of negligence of plaintiff and defendant, respectively, are sub- 
mitted; but another involving the question. 15-here i t  is raised by the 
evidence or the discussion, whether, notwithstanding the negligence of 
the plaintiff, the defendant could, by the exercise of ordinary care, have 
avoided the injury. 

8. When a person is about to cross the track of a railroad, even a t  a regular 
crossing, i t  is his duty to  examine and see that  no train is approaching 
before renturing upon it, and he is negligent when he can, by looking 
along the track, see a moving train, which, in  his attempt to blindly pass 
over, injures him. 

9. Where one is not a trespasser in  using the track as  a footmay, it  behooves 
him to be still more Tatchful. The license to use does not carry with it  
the right to obstruct the road and impede the passage of trains. 

10. Where the servant, who is running an engine, sees another standing on the 
track in front of him whom he does not know a t  all, or who is kno1l.n 
by him to have ordinary intelligence and full possession of all of his 
senses, the former is not required to stop his engine, but may assume 
that  the latter r i l l  step off the track. 

11. Where the plaintiff, being in full possession of his senses. stood upon the 
track in a town till the defendant's engine ran against and injured him, 
and did not, according to his own evidence, knov7 of its approach till he 
was knocked off the track, the jury properly found that he Jras negligent, 
and would not have been warranted in finding that the defendant, by the 
use of ordinary care, could have avoided the injury. 

(142) T h i s  was  a CIVIL ACTIOK, t r ied a t  t h e  F e b r u a r y  Term, 1889, of 
t h e  Superior  Court  of GUILFORD County, before Bynum, J. 

T h e  second paragraph  of the  complaillt was a s  follows: "That  on the  
said 17th d a y  of February,  1886, t h e  plaintiff, coming f ron i  h i s  usual place 
of business was walking upon t rack  of t h e  defendant's N o r t h  Carolina 
Division, a s  he  has  been i n  the hab i t  of doing f o r  several years without 
objection froni  the  defendant, within the  corporate l imits  of the  city of 
Greensboro, where, owing t o  t h e  gross negligence of the defendant's 
servant,  he  was struck f r o m  behind by  a locomotive engine belonging to 
t h e  defendant and operated by  i t s  agent, and  mas violently thrown f rom 
t h e  t r a c k ;  t h a t  h e  m-as, thereby, much  in jured  a n d  suffered great  phy- 
sical a n d  menta l  pa in  by  having h i s  leg badly s t rained and  bruised, 
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whereby he was temporarily disabled from carrying on his former busi- 
ness as a watchman and laborer, and still suffers great pain and incon- 
uenience." This was denied by defendant. 

The issues submitted, with the responses of the jury, were as follows: 
1. Was the plaintiff injured by the negligence of the defendant, as 

alleged? Ans. Yes. 
2. Did the plaintiff contribute to his irljury by his oms negligence? 

dns.  Yes. 
3. What damage is the plaintiff entitled to recover? No answer. 
The words "as alleged," in the first issue, were inserted by the 

Court on motion of the defendant. 
Plaintiff testified that on Wednesday of February Court, 1886, 

(143 

he was watchman at Seargeant's Foundry, and was coming up the track 
of the railroad about eight o'clock a. M. when he was struck from b e h i d  
by an engine and knocked off the track. He  was struck on calf of legs, 
skin slightly broken, sole of shoe torn off and ankle and back strained; 
was unable to work for five or six days; his ankle hurt him for nearly 
a year, but does not feel it now; back sometinies troubled him before 
the accident but has been worse since; lost five or six days at one dollar 
per day and spent one dollar for medicine. The morning was clear; he 
was in good health and walking four or five niiles an hour; had been 
using the track as a pass-way for e le~~en  years without objection froin 
any one; i t  was so used by large numbers of people. The engine had 
no cars attached and passed him about as far as half way across court- 
room (about t~venty feet). He  did not hear either bell or whistle; was 
watching the Salem train, which was switching near him;  foundry is 
about a quarter of mile from depot; witness had walked about half way 
when struck; had passed the engine with freight train on side track 
after learing foundry; engine came off side track on main line and 
struck him from behind. 

Cross-examined.-He was as well as usual that morning-sober, eye- 
sight good, hearing good; had no disability and could have gotten off 
the road; stopped a minute to talk with his daughter and another 
woman on track, but did not step off ;  they were coming from depot. 
H e  did not turn around and did not see or hear the engine; if train 
mas on the track he could haye seen i t ;  walked the track half way from 
foundry to depot; Salem train was on side-track; was looking at  it, 
but had no business with i t ;  engine was on side-track, when it struck 
Eim, east of Davie street; N. C. R. R. track and C. F. & Y. V. 
track are ten or twelve feet apart;  did not hear the bell ringing, (144) 
but did not swear the bell was not ringing. Murphy was engi- 
neer. Sprinkle was first man to come to him; does not think he walked 

137 



I N  THE SUPREME COURT. 1105 

between the tracks, but on main track, because i t  i s  a better walk; had 
no idea engine was behind him. 

Sprinkle, a witness for plaintiff, testified he was helping to shift 
Salem train; heard some one cry out; turned round and saw plaintiff 
lying on the ground two or three feet from track; was within twenty 
feet of where plaintiff was struck; saw engine coming and i t  ran on to 
the main line; think it was running four or five miles an hour. At 
that time Salem train was shifting; heard engine that struck plaintiff 
coming; don't recollect whether bell was ringing; have been on rail- 
road eight years; engine passed plaintiff ten or twelve feet; saw i t  
come to cross-over track, thence back to main track, and up main track 
towards the turn-table. 

Plaintiff then introduced city ordinances. I t  was admitted that ordi- 
nance forbade trains running over four miles an hour within certain 
limits, and that plaintiff was struck by an engine within those limits, 
and that plaintiff was not a trespasser. 

Testimony for Defence.-Murphy testified he was an engineer on 
Richmond & Danville road and was, when plaintiff was injured, running 
the engine which hurt him; came in on North Carolina Railroad track 
and ran on foundry track; left train on foundry track and backed the 
engine on cross-over track to main line, and down main line to switch 
leading to turn-table; first saw plaintiff when pulling on foundry track; 
he was on main line; next time witness saw him he was walking on 
Cape Fear track, and the next time eight or ten feet in rear of tender on 
said track; did not see him on the track before he was struck; witness' 
seat is on right side of engine; Wiley Holt was on left side; a man on 

left side of track cannot be seen by engineer in  less than ten to 
(145) thirteen yards; Holt was ringing the bell, sitting in fireman's 

seat, and told witness, "You have knocked a man off7'; this was 
the first that witness knew of plaintiff being there; witness looked back, 
went eight or ten feet and stopped, reversing the engine; was using no 
steam a t  the time; have been an engineer for thirty years. ( I t  was 
admitted that witness was an expert.) 

Defendant's counsel asked witness, ('If engine had been rolling down 
the track over four miles an hour, could you not have stopped in  the 
time you did actually stop 8" 

Question objected to upon the ground that the negligence of the wit- 
ness was the alleged cause of the accident, and the character of the ques- 
tion was calculated to indicate the answer desired. (Objection over- 
ruled and exception noted.) The witness answered, "No. I f  i t  had 
been going over that speed it could not have been stopped in  that dis- 
tance." 
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Witness stated that at the time plaintiff was struck the engine was 
not running over four miles an hour. 

Cross-examination.-If going five miles an hour, could stop in fifteen 
or twenty yards; witness stopped in ten yards; ran about length of 
engine and tender; did not, and could not, see plaintiff, who was on the 
left side; when witness first saw him he was walking four or five miles 
an  hour; did not see him when he stopped on Korth Carolina track; 
if witness had been notified in  time, engine could have been stopped 
before striking plaintiff, who crossed foundry track and got on main line 
ahead of engine. 

Wiley Holt, for defendant, testified that he was sitting on south side 
of engine when plaintiff was struck; as engine came on main line plain- 
tiff was standing "facing us," talking to two women who had their backs 
to us; engine started on main line for depot; plaintiff was walking 
between main line and Cape Fear track just before he was struck; he 
started across main line in front of engine and was struck and 
knocked off; witness was ringing the bell at the time. (146) 
Cross-examination.-mitness did not tell plaintiff he saw him 

on the track and thought he mas going to step off ;  plaintiff is unfriendly 
to witness and does not speak to him; plaintiff stepped on track about 
ten or tmelre feet as if he was going to cross; did not notify engineer; 
plaintiff could hare jumped across before engine got to him. 

Nurphy was re-examined by defendant, and stated that the character 
of Holt TTas good, except as to fighting. There mas other evidence to 
the same effect. 

The plaintiff x7as re-examined, and stated that he had a conversation 
with Holt just after the accident, and he said, "I saw you on track and 
thought you stepped off ;  Murphy did not see you." Plaintiff states he 
riel-er got off main track until he was knocked off, and does not think the 
engineer saw him. Defendant introduced a plat of tracks alluded to 
and requested the Court to charge- 

1. Walking upon the track by a trespasser does not per se constitute 
such contributory negligence as will bar a recovery for injuries sus- 
tained from the negligence of the servants of a railroad, and such tres- 
passer may recover if he did nothing else to contribute to the injury. 
Refused. 

2. Acts to constitute contributory negligence must be the proximate, 
and not the remote, cause of the injury, and such acts as directly pro- 
duce or, concurred in, directly producing the injury. Given. 

3. I t  is required by a railroad company to exercise more care thall 
otherwise necessary in running its trains in  a populous town. Refused. 

4. Where the public, for a long series of years, has been in  the habit 
.of using a portion of the track for a crossing or pass-way, the acquies- 
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cence of the company mill amount to a license and impose on it the duty 
of reasonable care in the operation of its trains, so as to protect 

(147) persons using the license from injury. Refused. 
5 .  Although the person upon whom the injuries were inflicted 

contributed thereto by his negligence, if the defendant might hare 
avoided them by ordinary care, and did not, damages may be recovered. 
Refused. 

The Court further charged: As to the first issue, if the accident was 
caused by negligence of defendant, the jury should answer, Yes; other- 
wise, No. The burden is on the plaintiff to show negligence. I f  the 
engine was moving four miles an hour, defendant not being at  a cross- 
ing, it was not negligence not to ring the bell, unless the failure to ring 
the bell is shown to have contributed to the injury. I f  you find, from 
the evidence, that the engineer failed to ring the bell, that did not relieve 
the plaintiff from the necessity of taking ordinary precaution for his 
safety. Kegligence of defendant in  that particular was no excuse for 
 plaintiff?^ negligence; he was bound to look and listen to avoid an 
approaching train while ~ ~ a l k i n g  on the track. I f  he could have seen 
or heard the engine approaching, and he omitted to do so, and care- 
lessly and thoughtlessly walked on the track, he mas guilty of negligence 
and contributed to his injury, and the consequences cannot be cast upon 
the defendant. I f  the company had, by long consent, alloxred the public 
to pass and repass on the track where plaintiff was struck, then plaintiff 
was not a trespasser, but in the use of i t  the plaintiff must use pre- 
cautions that a man of ordinary understanding, and in the possession of 
the ordinary senses of men, would use to avoid injury to himself by 
passing trains. The company has a right to the unobstructed use of its 
track for the purpose of running its trains. 

At request of defendant, the Court further charged that if the engi- 
neer did not see or, by reasonable diligence, could not have seen the 
plaintiff on the track, there was no negligence on his part;  that it is 

the duty of eyery person on the track to get off when an engine 
(148) is  approaching, and not to do so is negligence; and this, whether 

there was an ordinance forbidding an engine from moving more 
than four miles an hour or not. The plaintiff had no right to put him- 
self in the way and rely on the ordinance to save him. I f  he saw the 
engine approaching, it was negligence to remain in  the way, whether 
the bell was ringing or not. 

Plaintiff excepted to the refusal of the Court to charge as requested. 
Plaintiff moved for judgment no% obstante veredicto,  and for an in- 
quiry as to damages, on the ground that contributory negligence was 
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not a ground for defence against gross negligence, as found by the jury, 
the plaintiff haring alleged gross negligence in his complaint. The 
motion was orerruled and the plaintiff appealed. 

U r .  R. ill. Douglas, for the plaintiff. 
Mr. D. Schenck, for the defendant. 

AVERT, J.-after stating the facts: The first assignment of error rests 
upon the refusal of the Court below to render judgment in favor of the 
plaintiff upon the verdict. The plaintiff declared in  his complaint that 
he was walking upon the track of the defendant company in returning 
from his place of business, "as he had been in  the habit of doing for 
several years, without objection from the defendant, within the corporate 
limits of the town of Greensboro, when, owing to gross negligence of the 
defendant's servants, he was struck from behind by a locomotive engine, 
belonging to the defendant, kc., and thrown from the track, and was, 
thereby, much injured," kc. To the issue, ((Was the plaintiff injured 
by the negligence of the defendant, as alleged?" the jury responded 
"Yes," while they found, in answer to the second issue, that the plaintiff, 
by his own negligence, contributed to cause the injury. 

The most learned and discriminating text-writers concur in  the (149) 
opinion that in actions arising ex delicto there is no degree of 
negligence that can be described by the word "gross," alone. But where 
an injury is due, and can be traced directly to the wilful act of another, 
he is not absolved from liability by the concurrent negligence of the 
injured party, as he is not, where, by the exercise of ordinary care, he 
could, notwithstanding the fault of the injured party, have saved the 
latter harmless. Shearman & Redfield on Xegligence, §§36 and 37; 
Cooley on Torts, p. 674. Hence, we often find, in opinions emanating 
from this and other Courts, the expression "gross and wanton negli- 
gence;" but the former word is neyer used to describe a degree of care- 
lessness that will excuse the fault of a plaintiff in  exposing himself to 
danger, except where it is improperly held synonymous with either the 
word wilful, malicious or fraudulent. Shearman & Redfield on Negli- 
gence, $3; Wilds v. Hudsor~ R. R. Co., 24 N. Y., 430; Cattawissa Rail- 
road Co. v. Armstrong, 49 Penn. St., 186 ;  flea1 v. Gillett, 23 Conn., 
437; Cunningham v. Lyness, 22 Wis., 245; Sandford v. Eighth Avenue 
R. R. Co., 23 K. Y., 343. Wharton (in his Gork on Negligence, $64) 
maintains that, outside of the rule applicable to common carriers (which 
makes them, according to the circumstances, either insurers or bound to 
show the care of a prudent man in  the conduct of his own business, or 
liable for gross negligence), there are no recognized degrees of negli- 
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gence, or negligence that can be described by the words "slight" or 
(( gross." Culbreth v. Philadelphia, &c., R. R. Go., 3 Houston, 392; 
Wharton on Negligence, $500. I n  Steamboat " N e w  World" v. King,  
16 Howard, 474, Justice CURTIS, for the Court, goes much further when 
he says, speaking of actions arising out of contract, as well as tort: "If 
the law furnishes no definition of the terms gross negligence or ordinary 
negligence, which can be applied in  practice, but leaves it to the jury 

to determine in  each case what the duty was, and what omissions 
(150) amount to a breach of it, i t  would seem that imperfect and con- 

fessedly unsuccessful attempts to define that duty had better be 
abandoned." 

I f  the plaintiff had alleged that the defendant company, or its ser- 
v a n t ~ ,  had wilfully, wantonly, purposely or maliciously run an engine 
against and injured him, a very different question would have been pre- 
sented. I n  Manly v. T h e  W. & W. R. R. Co., 74 N. C., 655, this Court 
said: "When the injury arises neither from malice, design, nor wanton 
and gross neglect, but simply the neglect of ordinary care, and the parties 
are mutually in  default, the negligence of both being the immediate and 
proximate cause of the injury, a recovery is denied, upon the ground 
that the injured party must be taken to have brought the injury upon 
himself. That case was subsequently cited with approval as to the first 
point in Rigler v. T h e  Railroad Co., 94 IT .  C., 604, and in  Wallcer v. 
T o w n  of Reidsville, 96 N.  C., 382. See also T h e  Evansville, &c., Rail- 
road Co. v. Lowdermilk, 15 Ind., 120; T h e  Lafayette, &c., Railroad Co. 
v. Adams, 26 Ind., 76; 2 Woods' R. L., 319. 

We think, therefore, that as the plaintiff did not declare that the 
engineer or fireman inflicted the injury wilfully, wantonly, or through 
malice, the word "gross" must be treated as a mere expletive, and the 
use of it, as characterizing the negligence alleged, makes no material 
difference in  the meaning of the complaint; and the finding that the 
plaintiff was injured, "as alleged," must be treated as an affirmative 
response to an issue involving only the question, whether the defendant 
failed to exercise ordinary care in the management of the engine, and 
thereby injured the plaintiff. 

As the jury found, i n  answering the second issue, that the plaintiff, 
by his concurrent negligence, contributed to cause the injury, the judg- 
ment rendered must staGd, unless there was error in misdirecting the 

jury. Manly  v. Railroad, supra; S m i t h  v. Railroad, 99 N. C., 
(151) 241; T r o y  v. Railroad, 99 N. C., 298; Chambers v. Railroad, 

91 N. C., 471; Turrentine v. Railroad, 92 N. C., 638; Rigler v. 
Railroad, supra. 
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I n  reference to framing issues for the consideration of the jury, this 
Court has, by repeated adjudications, determined- 

1. That only issues of fact raised by the pleadings must be submitted 
to the jury. W r i g h t  v. Cain,  93 N. C., 296; Carpenter  v. Tucker ,  98 
N. C., 316; E m r y  v. Railroad,  102 K. C., 209. 

2. The verdict, vhether upon one or many issues, must establish facts 
sufficient to enable the Court to proceed to judgment. E m r y  v. Rnil- 
road, supra. 

3. Of the issues raised by the pleadings, the Judge who tries the case 
may, in his discretion, submit one or many, provided that neither party 
is denied the opportunity to present to the jury any view of the law 
arising out of the ex-idence through the medium of pertinent instruc- 
tions on some issue passed upon. E m r y  v. Railroad, supra; il2rerodith 
v. Coal & I r o n  Co., 99 N .  C., 576; .McDonald v. Carson, 94 S. C., 497. 
I n  accordance with these rules, this Court has held that in trying a case 
like that before us, vhere contributory negligence is pleaded as a de- 
fence, it is not error to confine the jury to the single issue whether the 
injury was caused by the negligence of the defendant, if the Judge, in  
his charge, explains the eTidence relied on tending to establish contribu- 
tory carelessness on the part of the plaintiff, and instructs the jury to 
respond in the negative, if they belieye that the plaintiff, according to 
the law as given by the Court, contributed to cause the injury. Scot t  
xT. Razlroud, 96 X. C., 428. On the other hand, it was held to be error 
in  the trial Judge to refuse to submit an issue in\-olving the plaintiff's 
want of care, and afterwards omit such instruction. Kirk v. Railroad, 
97 N.  C., 82. 

I n  the present case it would not har~e been erroneous to confine (152) 
the jury to the single issue first considered by them, instead of 
framing two, as n e  do not think that chapter 33, L a m  of 1887, can be 
construed to make a new issue necessary, because a specific averment was 
required to make a defence available. This defence, like that of es- 
toppel, niay be coaered by instruction and considered as bearing on a 
more comprehensive issue, such as one involving title. Xereclith v. 
Coal d Iron Co., 99 N.  C., 576; Bailroad Co. v. XcCasicill, 94 S. C., 
746. But the jury could doubtless have been made to understand the 
testimony and the law applicable to it much more clearly, and the labor 
of the Judge would have been made lighter in this, as i t  would in  many 
other such cases, if the jury had been allowed to pass separately, not 
only upon the question of plaintiff's, as  ell as the defendant's, negli- 
gence, but also upon a third question raised by the pleadings discussed 
by counsel on appeal and suggested by the instructions asked for, 
whether, notwithstanding the plaintiff's carelessness, the defendant, by 
the exercise of ordinary care, could have pel-ented the injury. 
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I t  mas admitted on the trial that the plaintiff was not a trespasser, 
and the Judge subsequently told the jury that he was not. I n  the 
fourth paragraph of the instructions given, as in the entire charge, the 
Court proceeded upon the assumption that the defendant must exercise 
ordinary care. I t  was not erroneous to substitute said paragraph for 
the first instruction asked, nor to refuse to giae that numbered four, 
offered by plaintiff. 

I f  it was error to refuse to tell the jury that a railroad company is 
required to exercise more than the usual amount of care because of the 
greater peril to persons passing, in running its trains in populous towns, 
i t  was cured by the response to the first issue, and for the same reason 
i t  is now unnecessary to decide whether the law n-as correctly stated 

in the instructions numbered one and six, given by the Court. 
(153) When a person is about to cross the track of a railroad, even 

at a regular crossing, it is his duty to examine and see that no 
train is approaching before venturing upon it, and he is negligent vhen 
he can, by looking along the track, see a moving train, which, in his 
attempt to blindly pass across the road, injures him. Bullock v. Rail- 
road, decided at  this term; 2 Wood's R. L., $333. Even where it is 
conceded that one is not a trespasser, as in  our case, in using the track 
as a footway from a foundry to his house, it behooves him to be still 
more watchful. The license to use does not carry with it the right to 
obstruct the road and impede the passage of trains. 3 railroad com- 
pany has the right to the use of its track, and its s e r ~ a n t s  are justified 
in  assuming that a human being who has the use of all of his senses 
mill step off the track before a train reaches him. Wharton on Negli- 
gence, $ 3 8 9 ~ ;  Parker v. Railroad, 86 6. C., 222; 2 Wood's R. I,., $320. 

The plaintiff TTas known to the fireman, and, presumably knomn to 
have ordinary intelligence and to be able to hear an approaching train. 
The plaintiff could not recover if the engineer and fireman, without any 
actual knowledge of, or acquaintance with him, had acted as they did 
on the assumption that he would get out of the way. There was no 
error, therefore, in giving the instructions numbered 3, 5, 7, 8 or 9. 

The plaintiff "would not swear" that the bell was not rung, while the 
engineer and fireman both testified that it was rung. There was no 
error, however, in the instruction predicated upon the supposition that 
they failed to ring it. According to the plaintiff's own testimony, he 
stood upon the track, with his back towards the engine, and did not see 
i t  till after he was stricken by it. He was, therefore, in any aspect of 

the case, negligent, and the jury would not have been warranted 
(154) in  finding that the defendant could have prevented the injury by 

using ordinary care, because it was not even negligence unless i t  
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grew out of violating a town ordinance, when i t  was apparent that the 
plaintiff was awake and in full possession of all his senses, to run the 
engine a t  the rate of five miles an hour. I f  i t  was running at  five miles 
an hour (and the only testimony is that i t  was running four or five), i t  
is manifest that a reduction of the speed to one mile less an hour would 
not have prevented the injury by enabling the plaintiff to see with his 
face turned i n  the opppsite direction. But all this might possibly have 
been more clearly presented if there had been a third issue, and his 
Honor had said there was no testimony to support an affirmative finding 

~ on it. There is no error, and the judgment is affirmed. 
Affirmed. 

Cited: Daily v. R .  R., 106 N. C., 307; Lay v. R. R., Ib., 410; Bonds 
v. Smith ,  Ib., 564; B o y e ~  v. Teague, Ib., 633; Denmark v. R. R., 107 
N. C., 187-9; Deans v .  R. R., Ib., 691; Braswell v .  Johnston, 108 N. C., 
152; Meredith v. R. R., Ib., 617; Waller v. Bowling, Ib., 294; E m q  v. 
R. R., 109 N.  C., 598; Clark v. R. R., Ib., 451; Humphrey v. Church, 
Ib., 137; Cornelius v .  Brawley, Ib., 548; Norwood v. R. R., 111 N. C., 
240; Blackwell v. R. R., Ib., 153; Vaughan v. Parker, 112 N .  C., 100; 
High v. R. R., Ib., 388; Syme v. R. R., 113 N.  C., 565; Smith  v. R. R., 
114 N. C., 744; Downs v .  Higlz Point, 115 N. C., 186; Hansley v. R. R., 
Ib., 605; Russell v .  Monroe, 116 N.  C., 728; Patton v. Garrett, Ib., 855; 
Tankard v. R .  R., 117 N .  C., 560; Nathan v. R .  R., 118 N. C., 1010; 
Tucker v. Satterthwaite, 120 N.  C., 122; Purn,ell v. R. R., 122 N. C., 
850; Neal v. R. R., 126 N. C., 638, 643; Upton, v. R. R., 128 N.  C., 116; 
Pinnix v. Durham, 130 N. C., 363; flmith v. R .  R., Ib., 346; Bessent v. 
R. R., 132 N. C., 940; Lassiter v. R .  R., 133 N. C., 249; Pharr v. R. R., 
Ib., 610; Beach v. R. R., 148 N. C., 161; Strickland v. R. R., 150 N.  C., 
8 ;  Morrisett v. Cotton Mills, 151 N.  C., 32; E x u m  v. R. R., 154 N. C., 
411; Abernathy v. R. R., 164 N. C., 93; Ward v. R. R., 167 N.  C., 151; 
Treadwell v .  R. R., 169 N. C., 698; Davis v. R. R., 170 N. C., 584; 
Horne v. R. R., Ib., 657; Hutton v. Horton, 178 N.  C., 553; S .  v. Kin- 
caid, 183 N. C., 718; Davis v. R. R., 187 N.  C., 148; Dulin v. Dulin, 
197 N. C., 219; Chapman-Hunt Co. v. Board of Education, 198 N.  C., 
112; F u w  v. Trull, 205 N.  C., 419. 
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*ELIZABETH BERRY v. THOMAS J. HALL. 

Evidence-Depositions-FraucdInadeyuacy of Price-Nental  
Capacity-r 'ndue Influence-Juclge's Charge-T1-ial b y  J u r y .  

1. Testimony that a person is sane or insane a t  the time of trial is competent 
as  tending to show the condition of his mind a t  & previous period. %-hen 
some act was done by him, the character or validity of which depended 
upon his mental capacity, and such evidence does not become incompetent 
by the mere lapse of time, but the evidence must be left to the jury to 
judge of its weight. 

2. A party offering to read a deposition as  evidence must prove that  he has 
given the notice of the opening of the deposition before the Clerk pre- 
scribed by T h e  Code, 51337, or show facts that would amount to a waiver 
by the opposite party of the statutory requirement. 

3. Even where one purchases the land of a n  insolvent debtor, and a contro- 
versy ensues between the creditors of the vendor and the  vendee a s  to the 
character and validity of the conveyance, the fact that a n  inadequate 
price was paid is but a circumstance tending to show fraud, or a badge 
of fraud, that  throws suspicion upon the transaction and calls for close 
scrutiny. 

4. When a grantor seeks to set aside a n  executed conreyance on this ground, 
proof of even gross inadequacy of price, standing alone as  a circumstance, 
in the absence of evidence of actual fraud or undue influence, is insuffi- 
cient to n-arrant a decree declaring the conveyance void. 

5.  Where, in addition to the admitted disparity between the price paid and 
the real value, there is conflicting evidence as  to the mental capacity of 
the grantor, or her subjection to or freedom from some fraudulent and 
controlling influence, the inadequacy of price is a circumstance to be con- 
sidered by the jury with all other testimony tending to show fraud, undue 
influence or want of capacity. 

6. If there be evidence tending to establish any fact that, if proren or ad- 
mitted, ~ o u l d  raise the presumption that  the transaction was fraudulent, 
as  alleged, the trial Judge may, of his own motion, and must, if requested 
in apt time, or if i t  be essential to  a proper understanding of the appli- 
cation of the law to the testimony, instruct the jury a s  to its weight; 
but he is not a t  liberty to say to the jury that  any fact, proved or ad- 
mitted, that  does not, in lap-, raise a presumption of the truth of the 
allegation of fraud, is a strong cimumstance tend/i?tg to  establish i t .  

7. What effect is to be given to testimony competent in law to establish a fact 
must be left to the jury, but opinions of chancellors, when performing the 
functions of a jury, as  well as  a Judge, upon particular states of fact, 
must not be mistaken for rules of evidence and applied where the facts 
in  evidence before a jury a r e  analogous. This cannot be done without 
invading the province of the jury. 

*Head-notes by AVERY, J. 
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8. The rules as to the quantum and quality of proof required in certain classes 
of cases laid down in H a r d i t ~ g  v. Long, 103 N. C., 1; Broww v. Lvitchez7, 
102 N. C., 347, and Elu v. Early, 94 N. C., 1, will be adhered to without 
modification. 

This was a CIVIL a c ~ ~ o n - ,  tried at the Idarch Tern?, 1889, of the Su- 
perior Court of OUPTGE County, before Eynum, J. 

The plaintiff is the & l o w  of Thomas P. Berry, and after his (156) 
death a tract of land containing one hundred and six acres TTas 
allotted to her as dower out of the lands formerly belonging to him. 
The defendant bought other adjacent lands and the reversionary interest 
in  the tract allotted to her. Afterwards, in pursuance of an agreement 
with the defendant, she conveyed to him her dower interest, and in ex- 
change he conwyed to her fifteen acres of land adjoining, on which was 
a cabin, but only three acres of cleared land. He gave her twenty-five 
dollars in addition to the last-named tract of land for her dower. 

Subsequently she brought this action, alleging that by fraud and un- 
due influence the defendant had induced her to make an unconscionable 
trade, setting forth in detail the nature of the influence and the great 
inequality in the value and rental value of the two tracts of land ex- 
changed. After the action was brought, on thc 21st of August, 1886, 
an inquisition of lunacy was held, and the jury first summoned, re- 
turned as their verdict that she "may not be an idiot." This verdict 
Tvas set aside by the Clerk and another jury was empaneled, who found 
that "said Elizabeth Berry is non compos mentis and incapable of at- 
tending to her affairs." The record of the Special Proceeding showing 
these facts was first put in evidence. 

Both plaintiff and defendant offered evidence tending to show the 
value, and rental value, both of the dower tract of land and the fifteen 
acres conveyed in exchange for it. The witness edtimated the dower to 
be worth from $700 to $1,000; the fifteen-acre tract, from $100 to $200; 
the annual rental value of the former to be from $20 to $50, and that 
of the latter, $15. 

A great deal of testimony was offered for the plaintiff tending to s h o ~  
that she mas of weak mind and acted under undue influence, and testi- 
mony especially as to the circumstances attending the trade. 

The defendant, on the other hand, offered testimony tending to (137) 
show that he agreed to make the trade after repeated solicitations 
from the feme plaintiff, who declared that she ~ o u l d  not live in  the 
dwelling-house on the land assigned her as her dover, and expressed a 
desire to live on the place conveyed to her. The defendant offered evi- 
dence to show that he furnished her ~ o o d  and cut it up for her, and 
aided her otherwise. Defendant also offered testimony tending to show 
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that the plaintiff was of sound mind and understood what she was doing 
when she executed the deed that she seeks nom- to have cancelled; and 
especially that of the Justice of the Peace n7ho wrote the deed of ex- 
change. 

Defendant finally offered feme plaintiff as a witness, who testified as 
follows : "I was a Peed ; first married Boles, then Berry; Berry died; 
dower was laid off to me; balance of land sold; John Robin Berry 
bought i t ;  Hall got i t ;  don't know who laid off my dower; piazza of 
house was about to fall; nothing else wrong, so far as I know, except 
stables; they were not very good; Berry was seventy-four or seventy- 
five years old; land lay idle the year he died; Billy Gates worked i t  
the next two years; don't know how many acres in cultivation; think 
John Robin Berry mound up the estate; think I left there latter part 
of winter and came back; McKee boys bargained for land; didn't run 
out enough and they backed out; Hall  and myself exchanged land; he 
paid me $25; I got scared there; didn't know whether I could stay 
there or not; got most crazy at times; I named something about selling 
my par t ;  thought I might be better satisfied on the other end of the 
plantation; don't remember sending word to Hall  by anybody; I some- 
what agreed to i t ;  did not have my mind about i t ;  Simpson went to 
see Hal l ;  Hall  came; Simpson told i t  over to Hall;  Hall  asked me if 
I considered i t  a bargain; I said I reckon so; Hall might have come 
next day; Jordan came with him day papers were written; I remember 

my brother Joel was there; Gates mas passing about; don't 
(158) know who else was there; Jordan did the writing; don't know 

what I said to Jordan; don't remember saying anything to him; 
don't know whether the papers were read or not; no n~oney was paid 
me that day that I know of;  I stayed on there a long time; they 
ordered me to get out and I told them I would not; Hall said it was 
moving time; I did go over to the other house; I don't remember what 
Hall  said; don't remember whether Simpson was there or not; I got 
troubled and pestered about a heap of things, and didn't know what to 
do for the best; I was dissatisfied; Hall  made a proposition; I didn't 
know what he said." 

Cross-examined, said : "Riley and Simpson came together ; only came 
one time; Simpson told Hall, in my presence, what was said; I never 
said a word; I had two beds; had to let them go for something to eat; 
don't know why I made the trade, unless i t  was for the want of good 
sense; Hall  held my money; he told me he could handle the money 
better than I could, and was more capable of trading than I ;  I reckon 
I signed the paper when Jordan was there, but don't know what it was." 

Defendant then introduced Dr. A. C. Jordan, who was admitted to be 
an expert, and proposed to ask the following question: "From your 
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knowledge and experience as a physician, after seeing the conduct of the 
plaintiff on the stand, and hearing her testimony, what, in your opinion, 
is the condition of plaintiff's mind at this time?" Plaintiff's counsel 
objected, upon the ground that the condition of her mind at this time 
has nothing to do with what it was at the time the trade was made. 
Objection overruled, and exception. Witness anmered : "In my opinion 
i t  is good, for an illiterate moman like Mrs. Berry." 

John Terrell, a witness for defendant, testified that he was on the 
second jury; that plaintiff's mind is better than i t  was then. 

Charles Miller testified for defendant: "Was on the first jury (159) 
of inquest; mind of plaintiff good for a woman of her age." 

Plaintiff then introduced Mrs. Gates, who testified: "Plaintiff can be 
persuaded to do anything; don't think she has judgment enough to 
comprehend a trade like this; the land she sold had enough cleared land 
for her to make a liring on.'' 

Other witnesses testified that the land plaintiff sold was worth $800, 
and the land she got $200; that her mind was weak. One of them said 
nobody but a fool would make such a contract as she did. 

After the inquisition of lunacy, a guardian was appointed for Eliza- 
beth Berry, and he was made a party plaintiff and filed a complaint. 

The plaintiff offered the last verdict in the special proceeding, and 
the defendant the first, which the Clerk set aside. 

Plaintiff offered to read the deposition of three witnesses. The de- 
fendant's counseI objected on the ground that notice of one day had not 
been given, as required by section 1357 of The Code,  and that the depo- 
sition had not been passed upon by the Clerk. The objection was sus- 
tained. The deposition was not allo~l-ed to be read, and plaintiff ex- 
cepted. 

Of the instructions asked by the plaintiff, the Court gave the follow- 
ing : 

"1. That gross inadequacy of price is a strong circumstance tending, 
with others, as weakness of mind, to make out a case of fraud. 

"6. That if the jury shall believe that plaintiff did not have capacity 
to understand the nature of the contract she entered into for the ex- 
change of land with defendant, then the jury should answer the second 
issue, No." 

The Court refused to g i ~ ~ e  the following instructions submitted by 
plaintiff: 

"2. That when the inadequacy of consideration is so gross as (160) 
to cause any fair-minded man to exclaim, 'Why, this inadequacy 
is so great 6hat none but a fool would make such a contract, and no 
honest man would take advantage of i t  !' 
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"3. That an unconscientious bargain, such as demands the interposi- 
tion of a Court of Equity, is one where the inadequacy of price is so 
great as to cause a fair-minded man to exclaim, 'Why, none but a fool 
would make this contract, and no honest man would take advantage of 
it !' 

"4. That if the jury shall find that plaintiff's mind was so weak that 
she was unable to guard herself against the imposition, or to resist the 
importunity of defendant, and she mas imposed upon in  consequence of 
this, then they should find that the deed from plaintiff to defendant was 
obtained by fraud, and that the great inadequacy of price may be con- 
sidered as a strong circumstance in  connection with this upon the ques- 
tion of fraud, and the jury should answer the first issue, Yes. 

"5. I f  the jury shall find that the value of the home place, or dower 
tract, x a s  $800 or $1,000, and the fifteen-acre tract $150 or $800, then 
the inadequacy of price is so great as to amount to apparent fraud; 
and if they shall further find that the situation of plaintiff and defend- 
ant is so unequal as to give defendant an opportunity of making his on7n 
terms, then they should find that the deed was procured by fraud, and 
should answer the first issue, Yes. 

"7. That if the jury shall find that the price paid for her dower mas 
out of all proportion to its real value, and that plaintiff was of weak 
mind, then this weakness and inadequacy, taken together, should be suffi- 
cient to constitute fraud, and they should answer the first issue, Yes." 

The Court charged the jury further as follows: 
"The burden is upon the plaintiff to prove to the satisfaction of the 

jury that the exchange of the land was obtained from her by fraud, on 
the part of defendant. Mere inadequacy of price is no ground 

(161) for setting aside a contract, unless i t  be such as amounts to 
apparent fraud, or the situation of the parties be so unequal as 

to give one of them an opportunity of making his own terms. As to 
~ ~ h e t h e r  the inadequacy of price paid by defendant (if you find from 
the evidence i t  was inadequate) is a fraud, is a question for you, taking 
it iiito consideration with the other circumstances; and if you find it 
lvas so grossly inadequate as to shock the conscience of an honest man, 
it mould be apparent fraud. Weakness of mind alone is not a sufficient 
reason for annulling the exchange of land on the ground of fraud, but it 
may be considered by the jury, with the other circumstances in this case, 
in arriving at their conclusion on the question of fraud on the part of 
defendant. I f  they shall find that plaintiff's mind was so weak that 
she was unable to guard herself against imposition, or to resist the im- 
portunities of defendant, and she was imposed upon in  consequence of 
this, then they should answer the first issue, Yes; and if they find from 
the evidence great inadequacy of price paid by defendant, they can con- 
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sider that as a circumstance, with the other circumstances in  this case, 
i n  arriving at  a conclusion on the question of fraud. A party to a con- 
tract cannot have it annulled when the means of information are alike 
open to each party, and there is capacity on the part of each to under- 
stand what is done. I f  the party signing the deed knows what she is 
doing and to whom the deed is made, and what is conveyed and what is 
received in  exchange, her mental capacity is sufficient to enable her to 
make a deed. The law does not require that a person should be able to 
dispose of property with judgment and discretion; it is sufficient if he 
understand what he is about; and i t  is proper for the jury, in  this con- 
nection, to consider the condition of plaintiff's mind, as they shall find 
i t  to be from the evidence in this case, the circumstances of plaintiff and 
defendant, and the value, as they shall find from the evidence, of 
the two tracts of land. I f  they find that plaintiff, at  the time (162) 
of executing the deed, had sufficient capacity to understand the 
nature and value of property disposed of, and what she was receiving 
therefor, and she freely signed it, she was capable of making the deed. 
The right to dispose of property at  the will of the owner belongs to 
every one of sufficient capacity, and the jury must not annul the con- 
tract because they may think i t  imprudent, or such as a wise person 
would not make, or a man of nice honor consent to receive; and all 
bargains formally executed are binding, unless they are obtained by 
fraud, the suggestion of a falsehood, or the suppression of truth. But 
the jury may consider the inadequacy of price paid by defendant, if 
they find the price paid by him was inadequate on the question of 
fraud." 

Plaintiff's counsel excepted to the refusal of the Court to charge as 
requested, and also for admitting improper testimony which was ob- 
jected to. Motion for new trial overruled, and the plaintiff appealed 
from the judgment rendered. 

Mr. John Mann;ing, for plaintiff. 
Messrs. J. W .  Graham, A. W. Graham and Robert W. Wimton, for 

defendant. 

AVERY, J.-after stating the facts: The objection to the competency 
of the physician's testimony as to the sanity of the feme plaintiff, after 
he had observed her demeanor as a witness, is clearly not tenable. I t  is 
a well settled rule that evidence that a person is sane or insane a t  the 
time of trial is competent as tending to show the condition of his mind 
at a previous period, when some act was done by him, the character or 
validity of which depended upon his mental capacity; and though 
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months or years may intervene, such evidence does not become 
(163) incompetent by the mere lapse of time, but the jury must be left 

to judge of its weight. 2 Greenleaf on Ev., $690; People v. 
Farwell, 31 Cal., 576; Freeman, v. People, 4 Denio, 9. 

The plaintiff offered the depositions of three persons, when the de- 
fendant objected, on the ground that he had not received notice of one 
day of the opening of the depositions by the Clerk, as required by T h e  
Code, $1357, and that the Clerk had not passed upon them. I t  is the 
fault of the plaintiff if a fuller finding of the facts would have shown 
a waiver of the statutory requirement by the defendant. The law makes 
i t  the duty of the Clerk to open the depositions sent to him by the com- 
missioner in  a sealed envelope, and to pass upon them, "after having 
first given the parties, or their attorneys, not less than one day's notice." 
The plaintiff should have demanded that this notice be given and acted 
on, and then the deposition would have been deemed, in  the language of 
the law, "legal evidence." 

Even when one purchases the land of an insolvent debtor, and a con- 
troversy ensues between the creditors of the vendor and the vendee as to 
the character and validity of the conveyance, the fact that an inadequate 
price was paid is but a circumstance tending to show fraud, and, at  
most, is to be considered a badge of fraud, that throws suspicion on the 
transaction and calls for close scrutiny. Bump. on Fraud. Conv. 76, 
77 and 87; Brown V. Mitchell, 102 N. C., 347. When the grantor seeks 
to set aside an executed conveyance on this ground, proof of even gross 
inadequacy of price, standing alone as a circumstance, in the absence of 
evidence of actual fraud or undue influence, is insufficient to warrant a 
decree declaring the conveyance void. Bigelow on Fraud, p. 136, 59; 
Eerr  on Fraud and Mistake, 189; Gunter v. Thomas, 36 N. C., 199; 
Potter v. Everitt,  42 N. C., 152; Green, v. Thompson, 37 N. C., 365; 
Moore v. Reed, 37 N. C., 580. "Inadequacy of price is not a distinct 

principle of relief in equity, but it depends upon the attendant 
(164) circumstances which show fraud." Potter v. Everitt, supra; 

Story's Eq., $249. Where i t  appears that certain confidential 
relations existed between the parties that need not be here enumerated, 
there is a presumption that the deed is  fraudulent, and the burden is 
cast upon the grantee of rebutting it. But where, in addition to the 
admitted disparity between the price paid and the real value, there is 
conflicting evidence as to the mental capacity of the grantor or her sub- 
jection to, or freedom from, some fraudulent and controlling influence, 
the inadequacy of price is a circumstance to be considered by the jury, 
with all other testimony tending to show fraud, undue influence, or want 
of capacity. 
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I f  there be evidence tending to show any fact that, if proved or ad- 
mitted, would raise the presumption that the transaction was fraudulent, 
as alleged, the trial Judge may, of his own motion, and must, if re- 
quested in apt time, or if i t  be essential to a proper understanding of 
the application of the law to the testimony, instruct the jury as to its 
weight; but he is not at liberty to say to the jury that any fact, proved 
or admitted, that does not, in  law, raise a presumption of the truth of 
the allegation of fraud, is a strong circumstance tending to establish it. 
F'errall v. Broladway, 95 N. C., 551. 

I n  the case at  bar, as in many others that have come before this Court 
for review, several propositions submitted in  the prayer for instructions 
are  extracts from opinions delivered by the Court i n  chancery causes, 
and embody expressions as to the weight of the testimony in that par- 
ticular suit in  which the Judge, as Chancellor, discharged the functions 
now belonging, peculiarly, to the jury, as well as the duties proper of a 
Court, and often necessarily discussed the law and the weight of the 
evidence in  the same connection. The reasons assigned in these opinions 
for giving more or less weight to any testimony were not intended 
to be, and cannot, without invading the province of the jury by (165) 
violating T h e  Code, 9413, be adopted as rules to be laid down in 
the charge of the Court for their guidance. I n  the case of Ferrall v. 
Broadway, supra, the Judge below adopted the exact language of this 
Court i n  Jackson v. Rhem, 59 N. C., 141, in telling the jury that certain 
testimony offered in  that cause to show that two persons, then dead, were 
lawfully married, "ought to be so owerwhelming as not to leave a doubt 
about the facts thus declared." After stating that the instruction was 
erroneous, the late Chief Justice SMITH, delivering the opinion of this 
Court, said: "What effect is to be given to testimony competent in law 
to establish a fact belongs exclusively to the jury to determine, as also 
the credibility of the witnesses who give the testimony. This is so uni- 
versally recognized and acted on in  the administration of the law, in 
tribunals constituted of a Judge and jury, and exercising their separate 
functions, as to need no support from references. The error committed 
i n  the charge is in  imposing upon a jury the rule which a Judge, pass- 
ing upon facts without a jury, prescribed for his own action as one 
which the jury is bound to obey." State v. Williams, 47 N.  C., 257; 
Wiseman v. Cornish, 53 N. C., 218; Ply& v. Bodenhamer, 80 N. C., 
205; State v. Atkinson, 93 N. C., 519. 

We do not wish to be understood as modifying or relaxing the rule 
reiterated in  Harding v. Long, 103 N. C., 1, and in Brown v. Mitchell, 
102 N. C., 347, as to the quantum and quality of proof required in 
certain classes of cases, as where equitable relief is asked on the ground 
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of mistake in  the execution of a deed, or the action is brought to estab- 
lish a resulting trust, because it is supported by a long line of adjudi- 
cated cases in our own reports and other recognized authority, and is 
founded upon reason and public policy. Xandlin v. Ward, 94 N. C., 
490; E l y  v. Ear ly ,  94 N. C., 1; Xornegay v. Everett, 99 N. C., 30. 
But opinions of Chancellors as to the weight of evidence in  particular 

cases, when they are often inconsistent with ideas of the testi- 
(166) mony, expressed by the same Court or the same Judge upon a 

state of facts almost identical in some other suit, must not be 
mistaken for rules of evidence. Where the facts tending to establish 
the right of a plaintiff to the equitable relief demanded are in dispute, 
the jury must pass upon the testimony, and the Judge has no right to 
express an opinion as to its weight, but may, and under certain circum- 
stances must, explain the law as to presumptions arising on the evi- 
dence, or the rule as to the quantum of proof laid down in the cases last 
mentioned. 

Without a discussion in detail of the numerous propositions submitted 
by the Judge below to the jury with the purpose of presenting the law 
applicable to every phase of the testimony, we may state, as our con- 
clusion arising out of the principles already announced, that there is no 
error in his Honor's instructions of which the plaintiff can justly com- 
plain, and the verdict of the jury has made objections on the part of 
the defendant unnecessary. The plaintiff might well have been content 
with the rule laid down by the Court, that gross inadequacy of price is a 
strong circumstance tending with others, as weakness of mind, to make 
out a case of fraud; but the Court, at  the plaintiff's request, submitted 
other propositions of law, perhaps still more favorable to her. 

The Constitution gives the parties the right to trial by jury. The 
statute entrusts to the jury, subject to the rules stated, the exclusive 
power to pass upon the weight of the testimony, and the Court can only 
review errors of law. I f ,  upon the admitted facts, i t  should seem to us 
that the plaintiff has made a bad bargain in exchanging a life estate in 
a tract of land worth from $800 to $1,000 for an estate of the same 
duration in  another worth from $150 to $200, we could not for that 
reason alone question the validity of the transaction. The jury, acting 
under instructions as to the law, perfectly fair to the plaintiff, have 

declared in their findings that she had sufficient mental capacity 
(167) to make a valid deed when she executed the conveyance to the 

defendant, and they had the advantage of watching the demeanor 
of all the witnesses, including the plaintiff, on the stand. There is no 
error, and the judgment must be affirmed. 

Affirmed. 
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Cited: Bobbitt v. Rodwell, post, 243; Helms v. Green, post, 265; 
Osbome v. Wilkes, 108 N. C., 670; Or~ender  v. Chafin,  109 N. C., 425; 
Bonner v. Hodqes, 111 N.  C., 68; Bank v. Glmer ,  116 N.  C., '703; Cobb 
v. Edwards, 117 N.  C., 252; Kelly v. McNeill, 118 N.  C., 354; Mining 
Co. v. Smelting CO., 119 N.  C., 418; Avery v. Xtewarrt, 136 N.  C., 431; 
Lehew v. Hewett, 138 N.  C., 10. 

*In re LARKIN SMITH. 

1. When a motion to re-tax a bill of costs is made a t  the next term after 
judgment is entered, i t  is error for the Judge to hold that he has no power 
to entertain it. Xemble, the motion could be made any time within one 
year after judgment. 

2.  Usually, a ruling of the Court upon taxation of witness tickets is no,t 
appealable, but it is otherwise when the Court refuses to act on the 
motion, on the ground of a want of power. 

APPEAL from judgment of Armfield, J., at October Term, 1889, Wake 
Superior Court, refusing a motion to re-tax costs. 

This was a proceeding by the daughters, suing as next friends of 
Larkin Smith, to have him declared incompetent to manage his affairs, 
begun before C. D. Upchurch, Clerk of the Superior Court of Wake. 
Two juries having failed to agree upon a verdict, the clerk dismissed 
the petition and adjudged that the petitioners pay the costs. On appeal 
from this judgment i t  was affirmed by Graves, J., a t  April Term, 1889, 
of Wake Superior Court. Ail appeal was taken from him to the Su- 
preme Court, which appeal was dismissed October, 1889, for failure to 
print the record, as required by the rules of this Court. There- 
upon, at  October Term of Wake Superior Court, before A~mfielcl, (168) 
J., the petitioners filed an affidavit to re-tax the bill of costs by 
striking out the witness tickets of certain witnesses, who, it was alleged, 
had not been examined in the cause, and to strike out an allowance made 
to another witness as an expert, who, it was claimed, had testified only 
as witness to the facts. This motion the Judge refused, on the ground 
that he did not have the power to grant it. Petitioners appealed. 

Mr. J .  H.  Fleming, for petitioners. 
Mr. E. C. flmith, contra. 

*Head-notes by CLARK, J. 
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CLARK, J.: The dismissal of the former appeal by this Court simply 
left in  force the judgment of the Superior Court made at April Term, 
1889. The question presented for our consideration is whether the 
Judge, at  the next term, October, 1889, had the power to re-tax the bill 
of costs by striking out objectionable items. The judgment at  Spring 
Term that petitioners pay the costs, was, like any similar judgment 
between adversary parties, conclusive as to the question by whom the 
costs were to be paid. To  that extent i t  is res  judicata, and cannot be 
re-opened. We do not understand such to be the object of this motion, 
which is not to again contest the question by whom the costs are to be 
paid, but the correctness of certain items, allowed and taxed in the bill 
of costs. Had  this been an adversary proceeding, the party who had 
obtained the judgment would not have been necessarily a party to the 
motion. The controversy is not between the parties to the judgment, 
but between the party adjudged to pay the costs and witnesses, or others 
who have claims upon the costs. 

I t  is not unusually the case that the bill of costs is not made out until 
after the adjournment of the term a t  which the judgment was rendered. 

I f ,  therefore, a party aggrieved cannot move, at  a subsequent 
(169) term, to re-tax the costs, i t  would subject losing parties to pay- 

ment of any amount of costs, however erroneous, which might be 
taxed against them. The motion to re-tax is  in the nature of an appeal 
from the action of the Clerk in  making out the bill of costs, and in no 
wise impeaches or calls in  question the previous judgment of the Court. 
Motions to re-tax are not infrequent on the circuit, and have always 
been recognized as a part of the supervisory authority which the Courts 
have and ought to exercise over the conduct of the Clerk in  taxing the 
costs. The motion should be made promptly. I t  would be better if i t  
could always be made at  the trial term, as the Judge who tried the cause 
is better acquainted with the materiality of the witnesses, and can more 
understandingly exercise the large discretion in regard to costs which is 
vested in  the Judge. The. Code, $3760, permits a motion to re-tax costs 
to be made in  favor of any officer within one year after the termination 
of the action, and section 748 authorizes a similar order in  favor of a 
witness within one year after judgment. Section 274 authorizes the 
Court, within one year, to relieve any party from an order, &c., taken 
against him by inadvertence or excusable neglect. There is no statute 
specifying the time in  which the party can move to re-tax a bill of costs 
which he deems improvidently made out. Such motion should be made 
in  reasonable time, and the right to make it has always been unques- 
tioned. Tidd's Prac., 990. I t  would seem from analogy to above sec- 
tions that i t  would be in time if made by the party cast at  any time 
within one year. We are not called upon now, however, to do more 
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than to say that, as to the motion here, which was made at the first 
term after judgment rendered, there was not unreasonable delay. I f  
there is  laches i n  not making the motion at  the earliest - practicable - -  time, 
the Judge may consider that in  refusing or granting the motion. I t  
does not deprive him of power to act upon it. A party is not presumed 
to have notice of the items taxed in  the bill of costs, as he is of 
all orders and judgments in  the cause itself. (170) 

I t  is true this case originated before the Clerk, but, having got 
into the Superior Court, the Judge thereof had the power and the juris- 
diction to make all proper orders and judgments in  the case independent 
of his general supervisory authority over the costs. Acts 1887, ch. 276. 

H a d  the Judge below, in  those cases left to his discretion ( T h e  Code, 
§§733, 744, 748)) allowed or refused to allow the items objected to, his 
action would have been final and not reviewable. State v. il/Iassey, 104 
N. C., 877. But he puts his refusal upon a want of power to pass upon 
the motion to re-tax, and that presents a question for review. We think 
there was 

Error. 

Cited: Curetom v. Gavrisor~, 111 N.  C., 272; S. v. Davidkon, 124 
N. C., 838 ; Chadiuick u. I m ~ a n ~ c e  Co., 158 N. C., 381. 

*G. R. HODGES v. WILMINGTON & WELDON RAILROAD COMPANY. 

Pleadimg-Misjoinder-Actiow Divided-Xtatutory Duty. 

Plaintiff's complaint contained two causes of action, one to recover damages 
alleged to have been caused by the road-bed erected by defendant pond- 
ing water back on plaintiff's land; the other to recover damages for an 
alleged breach of duty on the part of defendant in not putting up sufficient 
cattle-guards as required by The Code, Q1975, whereby cattle trespassed 
upon plaintiff's enclosed lands and crops. On demurrer held an improper 
joinder of causes of action, the first being for injury to property, a tort, 
while the second arose "upon contract" for the breach of an implied con- 
tract to perform a statutory duty, and the action should be divided. 

ACTION, before Armfield, J., determined upon demurrer at No- (171) 
vember Term, 1889, HARNETT Superior Court. 

From judgment overruling demurrer, defendant appealed. 
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Mr. 8'. P. Jones, for the plaintiff. 
Mr. T. 19. Sutton, for the defendant. 

CLARK, J.: The complaint alleges that, by reason of the road-bed of 
defendant, erected over plaintiff's land, the water was ponded back- 
water sobbing his land and damaging his crops; and, secondly, that i t  
was the duty of the defendant to erect good and sufficient cattle-guards 
at  the points of entrance and exit of its track upon plaintiff's enclosed 
land, and, by reason of failure to comply with such duty, stock had 

I passed into plaintiff's enclosure and damaged his crops; thirdly, that 
the building of defendant's road-bed and embankment, had turned the 
natural flow of the water, causing deep gullies to be washed in plaintiff's 
land. The defendant demurred for misjoinder of causes of action, upon 
the ground that the alleged breach of the duty imposed by statute of 
keeping up sufficient cattle-guards was upon an implied contract and 
could not be joined with the other causes of action, which were for in- 
juries to real property. 

A cause of action for tort cannot be joined in  the same action with a 
cause of action upon contract unless they arise out of the same trans- 
action, or transactions connected with the same subject of action. Such 
is not the case here. The first and third causes of action allege injury 
to real property by reason of the erection of defendant's embankment 
and road-bed. This is the transaction which is the subject of the action. 
The other cause of action has no necessary connection therewith. I t  
existed, whether defendant had erected an embankment or not, and was 
for failure of defendant to put up cattle-guards at  the points where 
defendant's track passed through plaintiff's enclosure. I n  the absence of 

legislation there was no duty imposed upon defendant to put up 
(172) such cattle-guards. Had this second cause of action arisen from 

wrongfully piercing plaintiff's line of fence, and thereby turning 
in cattle, unless fenced out by plaintiff, this would have been a tort. 
But so far  from that, the defendant was authorized by law to enter, and 
compensation was given plaintiff for such lawful entrance, by proceed- 
ings to condemn the right-of-way. The second cause of action was for 
failure to perform the duty imposed by The Code, s1975. An action 
for the alleged breach of the implied contract to perform a statutory 
duty "arises upon contract." A case exactly in point is Utica & Black 
River Railroad Qompmng v. Thomas, 20 Am. and Eng. R. R. Cases, 93. 
There, the complaint was to recover damages caused by railroad em- 
bankment ponding back water on adjacent land, and for neglect of the 
railroad company to erect and maintain a farm-crossing, as required by 
statute. The Court held that the two causes of action did not arise out 
of the same transaction, and, inasmuch as the second cause of action was 
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for failure to perform a statutory duty, i t  "arose upon contract," and 
there was a misjoinder. I n  N .  Y. & N .  H .  Railroad v. Schuyler, 34 
N. Y., 85, it is laid down that "all duties imposed upon a corporation by 
law raise an implied promise of performance." To same effect, Inhabi- 
tants  of Booth v. Freepoint, 5 Mass., 326; STORY, J., in Bullard v. Bell,  
1 Mason, 243; Eortright  v. Buffalo Bank ,  20 Wend., 94, and Carrol v. 
Green, 92 2. S., 513. 

We think the demurrer should have been sustained. The Code, $267; 
Logan v. Wallis, 76 N. C., 416; Doughty v. Railroad, 78 N. C., 22. 
But  the plaintiff is entitled below to an order to have the action divided 
into two, without further service of summons. T h e  Code, $272; Street 
v. T u c k ,  84 N. C., 605; Finch  v. Baskerville, 85 N.  C., 205. 

The defendant would have been entitled, in any event, to an order of 
repleader, because the different causes of action are not stated separately 
as such, but all together, without any separation or distinction. 

Error. 

Cited: Purcell v .  R. R., 108 N .  C., 417; Martin v. Goode, 111 N.  C., 
290; Hansley v. R. R., 115 N.  C., 618; Prefzfelder v .  Ins.  Co., 116 
N. C., 496; Solomon v. Bates, 118 N. C., 315; Benton v .  Collins, Ib., 
199; Cromariie v. Parker; 121 N. C., 204; Carter v. R. R., 126 N. C., . 
443; Reynolds v. R. R., 136 N.  C., 347; Hudson v. Aman ,  158 N.  C., 
431. 

*GEORGE H. MITCHELL v. T. W. HAGGARD. 
(173) 

Settling Case on. Appeal-Agreemend of Counsel. 

1. When counsel misunderstand terms of written agreement as to time of 
settling case on appeal, and there is reasonable ground for being misled 
thereby, and the case, as served by appellant, is lost, the case will be 
remanded with leave to parties to serve case and counter-case de novo, 
and upon disagreement, case on appeal to be settLed by the Judge, nmc 
pro tunc. 

2. An agreement "plaintiff may have thirty days to file his case on appeal 
from adjournment of Court, and defendant thirty days thereafter," en- 
titles defendant to thirty days after service of appellant's case. 

CIVIL ACTION, tried before Graves, J., at Spring Term, 1888, of BERTIE 
Superior Court. 

*Head-notes by CURE, J. 

6-105 159 



I N  T H E  SUPREME COURT. [I05 

Motion by appellant for a certiorari. Motion by defendant to dismiss 
the appeal. 

The facts appear in  the opinion. 

Messrs. R. B. Peebles and W. D. Prudent, for the plaintiff. 
Mr. D. C. Wirwton, for the defendant. 

CLARK, J. : The counsel below in  this case signed the following agree- 
ment: ('It is agreed that plaintiff may have thirty days to file his case 
on appeal from the adjournment of Court, and the defendant thirty days 
thereafter, May 5, 1888." The Court adjourned on that day. The 
appellant served his case on appellee between May the 12th and 15th. 
The appellee's counsel files an affidavit that he served his counter-case 
on appellant's counsel on June the 25th) alleges that no application has 
ever been made to the Judge to settle the case on appeal, and thereupon 
asks to dismiss the appeal, or rather to affirm the judgment-as was 

done in  Kirkman v. Dixon, 66 N.  C., 406-or, at least, to have 
(174) the appellant's case as amended by his exceptions taken as the 

case. Russell v. Davis, 99 N. C., 115. 
The affidavit of appellant's counsel controverts this and asserts that no 

counter-case was served. Neither appellant's case, nor any counter- 
case, is on file in the Glerk's office, but appellant alleges that a copy of 
his case is on file in the Clerk's office, and asks for a certiorari to send 
this up as the true case on appeal. 

Similar agreements are common on the circuit, but no case has hereto- 
fore arisen calling for a construction. The ambiguity in the one above 
set out attaches to the meaning to be given to the word "thereafter." I f  
i t  meant thirty days after the service of appellant's case, then, though 
appellee served his counter-case on June 25th, as he alleges, he was too 
late, and the appellant's case should be certified alone as the "case on 
appeal." I f ,  however, "thereafter" means thirty days after the expira- 
tion of the first thirty days, then defendant's counter-case, if served on 
June 25th, was in time, and the appellant was direlict in not "immedi- 
ately" requesting the Judge to settle the case as required by $550 of The 
Code. 

The written agreement of counsel substituted the time specified there- 
in-of thirty days to appellant to serve case and thirty days thereafter 
to serve counter-case-for the statutory ten and five days, respectively, 
provided by chapter 161, Acts 1889, amendatory of The Code, $550. 
The five days (formerly three) in  which appellee can serve his counter- 
case is to be counted from the service of appellant's case on appeal, and 
not from the expiration of the ten days (formerly five). We are of 
opinion that the proper construction of the agreement would give ap- 
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pellee thirty days in which to make out his counter-case, i. e., counting 
from service of appellant's case. I f  he wished for the other arrange- 
ment he could easily haae specified "thirty days after adjourn- 
ment of Court, to serve case on appeal, and sixty days from ad- (175) 
journment to serve counter-case," or use other unambiguous 
language. 

Inasmuch, however, as the appellee e~ident ly  understood the words 
differently, and has been (not unreasonably) misled thereby, the Court 
would ordinarily continue the case till the controrerted fact of service 
of a counter-case is found by the Judge below. Walker v. Xcott, 102 
N. C., 487. But in this instance neither the appellant's case nor the 
alleged counter-case is on file, and a further controversy mill doubtless 
arise as to the contents of the defendant's counter-case (if it should be 
found to hare been s e r ~ e d ) ,  and possibly as to the correctness of the 
alleged copy of the plaintiff's case now on file. Under the peculiar 
circumstances of this case, the Court will remand it, with leave to 
appellant to serre a new case on appeal within ten days after a certified 
copy of this opinion is filed in the office of the Clerk of the Superior 
Court for Bertie County. I f  the appellee does not assent to such case, 
he will, in five days after the service thereof, serve his counter-case, and 
the case will be "settled" by the Judge who tried the cause, under the 
statutory provisions. The Clerk of said Court will notify counsel of 
both parties immediately upon receipt of the certified opinion of its 
purport. Gpon "settlement of the case" in accordance herewith a duly 
certified copy will be transmitted to this Court. 

Remanded. 

Cited: S. v. Price, 110 N. C., 600, 602; Sondley v. Asheville, 112 
K. C., 695; Awington v. Arrington, 114 N.  C., 116; Smith v. Smith, 
119 N .  C., 313; Hozuurd v. R. R., 122 N. C., 946; Board o f  Education 
v. Orr, 161 N. C., 220. 

N. J. BRITT, Administratrix, v. MUTUAL BENEFIT LIFE IKS. CO. 

Pleading-Insurance. 

In an action on a policy of insurance a copy of the application need not be 
set out in the complaint. 

CIVIL ACTION, tried before XacRue, J., at Fall Term, 1889, of (176) 
GREENE Superior Court. 
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BRITT w. INSURANCE Co. 

The defendant demurred to the complaint on the ground set out in  
the opinion. From the judgment overruling the demurrer the defendant 
appealed. 

MT, Geo~ge  Rountree, for plaintiff. 
Mr. George M. L i d s a y ,  for defendant. 

CLARK, J. : This was an action on a policy of life insurance issued by 
the defendant company. The complaint alleged the incorporation, the 
issuing of the policy sued on (a  copy of which is set out) the death of 
the assured and the qualification of plaintiff as administratrix, the pay- 
ment of all premiums by the assured, the notice and proofs of death 
given to the defendant, and demand for payment of amount due on 
policy; and also further, "that the said James P. Britt, deceased, and 
this plaintiff have duly fulfilled all of the conditions and stipulations 
required of them by the said policy or contract of insurance." 

The defendant demurred to the complaint upon the ground that the 
application for insurance should have been set out in  the complaint, and 
that plaintiff shouId have averred "that the representations made in said 
application for said policy of insurance were in all things true-said 
representations having been warranted to be true by the terms of the 
policy, and being in  the nature of a condition precedent to the plaintiff's 
right to recover." 

There was another ground of demurrer assigned, but it was abandoned 
in  this Court. 

The policy provides : "In consideration of the representations made 
in  the application for this certificate, which are warranted to be true in 
all respects, and are hereby made a part of this contract," and the pay- 
ment by the insured of the premiums specified, the certificate or policy 

of insurance is issued. No copy of the application was annexed 
(177) to the policy when issued. The policy sued on is  the whole of 

the obligation assumed by the defendant. This action is brought 
to compel a performance of that, and i t  is set out in  full in the com- 
plaint. The application is, by the agreement, made a part of the con- 
tract, but i t  contains only stipulations which bind the assured. I t  is i11 
possession of the defendant, and if there is a breach of any of its terms 
which will release the defendant company from its obligation, i t  is for 
the defendant to set out such obligation and aver the breach or breaches 
thereof on which i t  relies. Mutual Benefit h f e  Ins. Co. v. Robertson, 
59 Ill., 123 ; 1 Chit. on Pleading, 299. 

The provision in the policy, that the representations in the application 
are warranted to be true and are made a part of the contract i n  no wise 
changes the rule that when a breach of a warranty or stipulation is 
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relied upon as a defence, the defendant must allege such warranty and 
its breach. Where the whole contract is in one paper, and the warran- 
ties are contained therein, the plaintiff, if he sets out a part of the con- 
tract, should set out the whole. Here the contract consists of two dis- 
tinct but inter-dependent obligations. One is the obligation of the de- 
fendant to pay a sum certain to the personal representative of the 
assured upon the death of the latter, the previous regular payment of 
premiums by him, and due notice and proof of death. This is a full, 
complete and perfect contract in itself, and the only conditions prece- 
dent, accurately speaking, are the payment of premiums, death, and fur- 
nishing proof thereof. The other contract is that of the assured. I t  is 
not so much a condition precedent as a defeasance by which the assured 
contracts that the representations made by him are warranted true, and 
if untrue, the contract of defendant company shall be defeated and 
annulled. This defeasance was committed to the custody of the defend- 
ant, and if i t  relies upon any protection therefrom, it should set 
out the application and allege specifically the false statements (178) 
relied on. 

The plaintiff has alleged specifically the performance of the conditions 
precedent-i. e., the payment of all premiums, the death of the assured, 
and the proof thereof given as stipulated. I f ,  however, as defendant 
contends, the truth of the representations in  the application should be 
averred because, as he insists, they are conditions precedent, the plaintiff 
has complied with The Code, $263, which is:  "In pleading the per- 
formance of conditions precedent in  a contract, it shall not be necessary 
to state the facts showing such performance, but i t  may be stated gen- 
erally that the party duly performed all the conditions on his part." 

I t  does not lie within the scope of this decision to pass upon the inter- 
esting question, which was ably discussed before us, of upon whom rests 
the burden of proving the truth or falsity of the representations made by 
the assured. The demurrer raises the sole question, whether i t  is in- 
cumbent on the plaintiff to set out the application for the policy in  an 
action upon the policy, and to aver the truth of the statements made in 
such application. 

We are aware that a contrary opinion on this point has been held in  
Bobbi t t  v. Ins. Co., 66 N. C., 70, but in that case i t  seems to have been 
purely an obiter d ic tum.  The question of the omission of the applica- 
tion from the complaint is not raised by the pleadings, nor in  the briefs 
of the able counsel on either side (which are printed with the case), nor 
in the statement of the controverted points as recited by the learned 
Judge who delivered the opinion. After expressing an opinion that the 
truth of the representations in  the application was in  the nature of a 
condition precedent, it holds that therefore the application should be set 
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out in the complaint, and Archbold on Pleading is cited. Such cer- 
tainly was the former rule of pleading, which required great particu- 

larity and fullness in pleading conditions precedent and their per- 
(179) formance. Stephens on Pleading, 334. We think that the Court 

must have been inadvertent to the complete change in  that re- 
spect made by the Code of Civil Procedure ($263), which had not then 
been very long in force. Bliss on Code Pleading, $301. 

A careful examination of the reports of our sister States shows only 
one case in which it is held that the application must be set out in the 
complaint, and in that instance Bobbitt v. Ins. Co. is cited for the ruling, 
and no reasoning nor other authority is given. On the contrary, the 
rule seems to be as stated, 1 Boone on Code Pleading, $156: "A11 that 
is necessary in the complaint to make out a cause of action upon a policy 
of life insurance is a statement of the contract, the death of the assured, 
and the failure to pay as agreed (Murray  v. Im. Co., 85 N. Y., 236) ; 
an allegation that the death of the assured was not caused by the break- 
ing of any of the conditions of the policy is unnecessary; the plaintiff 
is not bound to anticipate in  the complaint the defence which the de- 
fendant may set up, and has a right to rely in complaining upon such 
averments as state a cause of action, leaving matter which would meet a 
defence for proof or argument at  the trial. Cohen v. Ins. Co., 96 N.  Y., 
300"; Piedmont Ins. Co. v. Ewing, 92 U. S., 377. 

I t  is held that as to promissory warranties by which the assured obli- 
gates to do certain acts-such, for instance, as payment of premiums and 
furnishing proof of death, &c., the party suing on the policy must aver 
and prove .these; but as to the alleged breach of warranty in the state- 
ment of existing facts as to health, habits, &c., of the assured, the de- 
fendant should aver and prove them. Swiclc v. Home Life Insurance 
Co., 2 Dillon, 160; V a n  Valkenburg v. Ins.  Co., 7'0 N. Y., 605; N .  Y. 
Life Ins. Co. v. Graham, 2 Duvall, 506. Being in the nature of allega- 
tions of fraud, the presumption is of innocence, and the defendant must 
aver the untruthfulness of the statements in the application. Trenton 

Ins. Co. v. Johnson, 4 Zab., 580; Leete v. Gresham Ins. Co., 7 E. 
(180) L. & E. R., 578; Jones Mfg. Co. v. Mfrs. Im. Co., 8 Gushing, 

84. The declarations in  the application are presumed to be true, 
and the defendant company must aver and prove them untrue. Hola- 
bird v. Atlantic Ins. CO., 2 Dillon, 166; Granger Ins. Co. v. Brown, 57 
Miss., 315. I n  a case where the defendant here seems to have been a 
party, and raising the same point as now (Mutual Benefit Life Ins. Co. 
v. Robertson, 59 Ill., 123), it is held: "Appellee (the assured) was not 
bound to set out the application. This paper must have been in  the 
custody of the appellant. The company might have introduced it, and 
proved its representations to be false"; and in  the same case it is held 
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"a prima facie case was made in  behalf of appellee by the introduction 
of the policy, the renewal receipt and proof of death." The Ins. Co. v. 
Stamton, 57 Ill., 354, which, like Bobbit t  v. Ins .  Co., was a fire insurance 
case, i s  to the same effect. 

Affirmed. 

Ci ted:  B a n k  v. Fidel i ty  Co., 126 N.  C., 326; Green v. Casualty Co., 
203 N. C., 773. 

N. P. BULLOCK V. T H E  WILMIKGTON 6; WELDON RAILROAD 
COMPANY. 

Negligen8ce-Acciden,t at Railroad Crossing. 

1. In an action against a railroad company for the destruction of a portable 
steam-engine, which had stalled on a crossing, it appeared that the driver, 
on seeing a train turn a curve about one thousand yards distant, ran up 
the track, waving a handkerchief, and that the engineer made no effort 
to stop the train until within about three hundred yards of the crossing, 
although he noticed the driver waving his handkerchief as soon as he 
turned the curve. and his fireman called his attention to the obstruction 
when he was about six hundred yards from the crossing: Held, that the 
engineer was negligent, if, by watchfulness, he could have seen that the 
road was obstructed in time to stop his train before reaching the crossing. 

2. Where it appeared that plaintiff's driver went on the track to see whether 
any train was approaching before he attempted to cross. the fact that he 
did not examine the crossing and that he did not look a t  his watch to 
see whether it was about train time, does not constitute such contributory 
negligence as  mill prevent plaintiff from recorering, i t  appearing that the 
stalling would not have occurred if the crossing had been in good con- 
dition. 

This was a CIVIL ACTION, tried a t  the Fal l  Term, 1889, of the (181) 
Superior Court of EDGECOMBE County, before B o y k i n ,  J. 

The  plaintiff, i n  his first cause of action, alleged that he was the 
owner of a portable steam-engine and boiler, which he  mas attempting 
to have drawn across defendant's track by two teams of oxen, when de- 
fendant's servant negligently ran  an  engine and train over said portable 
engine and boiler. I n  the second cause of action, he alleged that  it was 
the  duty of the defendant to keep u p  a certain crossing over its track, 
and defendant neglected to do so, i n  consequence of which said engine 
and boiler were injured in the attempt to transport them over said road 
a t  said crossing. 
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The defendant denied generally each allegation of the first cause of 
action, except the allegation as to the existence of the corporation, and 
set up contributory negligence. I n  answer to the second cause of action, 
the defendant admitted the obligation to keep the crossing in  repair, 
denied negligence and charged contributory negligence. 

The issues and findings were as follows: 
1. Was the steam-engine and boiler mentioned in  the complaint in- 

jured by the negligence of the defendant? 
Answer-Yes. 
2. What damage has the plaintiff sustained? 
Answer-$600. 
The plaintiff claimed damages for the destruction of his portable 

steam-engine by the negligence 6f the defendant. 
George W. Harper, a witness for plaintiff, testified: "I was ginning 

cotton for Bullock last fall with a portable engine drawn by four 
(182) oxen. On the 25th day of October, 1888, I was driving the same, 

with the assistance of three men, from a point in  Edgecombe to a 
point in Nash County, when I had occasion to cross the line of the de- 
fendant's railroad track at  a public crossing known as Trevathan's Cross- 
ing. As I approached the crossing, I stopped the team and went upon 
the track to see if any train was coming from any direction; I could 
have seen a train more than a thousand yards in the direction of Battle- 
boro; I have measured i t  since then, and a man standing on the track 
a t  the Trevathan Crossing can be seen by another standing on the track 
one thousand and seventy yards North of that point. I had been work- 
ing in  the neighborhood for some time, and knew the time the South- 
bound train usually passed that point; I had a watch with me that day, 
but did not look to see the time; I think the train was behind time this 
day, and I thought i t  had passed when I reached the crossing; I went 
upon the track to see if there was any train coming from any direction; 
frequently there were special trains. Neither seeing nor hearing any 
train, I then undertook to cross the track. The crossing was very bad; 
the approach to the track on the Edgecombe side was slightly elevated, 
and the rise from the level of the ground to the top of the railroad iron 
was about nine inches. The team pulled the first wheels of the engine 
over the nearest rail, and when they struck the further rail, and the 
hindmost wheels the first rail, the engine got stalled. I had no time to 
try and get the team over, because just at  this time I saw the South- 
bound train, coming from the direction of Battleboro, turn the curve 
one thousand and seventy yards distant, and I thought i t  best for me to 
run up the track and wave down the train. I at once ran up the middle 
of the track in  the direction of the approaching train, waving a red 
handkerchief over my head. The train did not slacken in  its speed until 

166 



N. C.] FEBRUARY TERM, 1890. 

within about one hundred yards of the crossing, when the engi- 
neer jumped from the engine on the right and a colored man (183) 
jumped on the left; after knocking the obstruction off the track 
the hindmost car stopped at the crossing. The oxen were in good order; 
they had only come about a mile that day, and I thought they could pull 
the engine across without much difficulty; they had often pulled out of 
worse places, and had frequently pulled over 'railroad crossings.' " 

The plaintiff offered other testimony to the effect that the crossing 
was in bad condition; that the rise from the level ground to the top of 
the railroad iron was from six to eleven inches; that the crossing was, 
in  effect, no crossing; that one of the witnesses had had occasion to put 
planks in the crossing in order to haul cotton on, and had found it bad 
for crossing with light vehicles; that the engine weighed twenty-seven 
hundred pounds; that an engineer could have seen the team and engine 
stalled upon the track as soon as he turned the curve, which was esti- 
mated by one witness, who had not measured it, as from six to eight 
hundred yards; by another, who had stepped it, as eleven hundred and 
fifty yards; and by two, who had actually measured it, i t  was said to 
be one thousand and seventy yards; that as soon as the engineer turned 
the curve he could have recognized that the team and the engine upon 
the track were stalled; that when within about one hundred yards of 
the crossing, the engineer reversed the engine, applied all means to stop 
the train, and jumped from the engine. 

It was in  evidence, on the part of the defendant, from the testimony 
of the section-master of the defendant's road, of the attorney of the road, 
who visited the crossing a few days after the accident, and of several 
other employes of the road, that the crossing in question was in  good 
condition-as good as the other crossings upon the same section of road. 

I t  was testified to by the engineer in charge of the train, that as soon 
as he turned the curve he saw the obstruction upon the track, and 
the man running up the track waving his handkerchief; that he (184) 
had been running trains on the defendant's road for seventeen 
years, and that he did not know whether the curve was two hundred or 
twelve hundred yards from the crossing; that he blew the regular sig- 
nal at  the whistle post, which was some three hundred or three hundred 
and fifty yards from the crossing; after that he blew the cattle signal 
and then reversed the engine, and used every appliance to stop the train; 
that, seeing it was then impossible to stop the train, he jumped off the 
engine; that the train was equipped with the best appliances known to 
science, and the train could not have been stopped in less than three 
hundred and fifty or four hundred yards; was on schedule time and 
going thirty-five miles per hour. It was in  evidence by the fireman that 
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I he called the engineer's attention to the obstruction on the track when 
I six hundred vards distant from it. 

Counsel for the defendant requested the Judge to charge the jury- 
1. That in law, if the jury believed the evidence introduced in  behalf 

of the plaintiff, he is guilty of contributory negligence and is not entitled 
to recover in  this action. 

2. That when the engineer of defendant's train first saw the team of " 
oxen and vehicle upon the railroad track, the law did not require him 
to stop or slacken the speed of the train until he realized the team of 
oxen and vehicle were stalled or could not get off the track. 

3. That if you believe the defendant's engineer did all in his power to 
stop the traid, and at once, when he realized that the team of oxen and 
engine were stalled, the defendant was not guilty of negligence, and 
plaintiff cannot recover. 

4. That if the engineer, so soon as he saw the man on the track wav- 
e ing at him, did everything in  his power to stop the train, the defendant 

was not guilty of negligence, and plaintiff cannot recover. 
(185) The Court gave the third prayer, and, among other things, 

charged the jury- 
That i t  was required of the plaintiff, his agents and servants, that 

they should exercise due and proper caution in crossing, or attempting 
to cross, the defendant's track, to learn whether there were any approach- 
ing trains, and to notice the condition for safety of the railroad crossing. 
I f  the crossing was in such condition as to suggest to a man of ordinary 
prudence and caution, under all the circumstances of the case, and con- 
sidering the distance at  which approaching trains could be seen, the 
difficulty or danger of attempting to cross with such a 'team and such a 
burden, then i t  was their duty to forbear, and their entering upon the 
track under such circumstances would make the plaintiff guilty of 
contributory negligence; and if the engineer of defendant company, in 
the exercise of reasonable care, was unable to avoid the accident, then 
the plaintiff would not be entitled to recover. I f ,  when the engineer 
first discovered that the team and engine on the track were stalled (the - 
plaintiff having entered upon the track under such circumstances as 
made him guilty of contributory negligence as above stated), he exer- 
cised reasonable care and made use of the means in  his power to stop the 
train and avoid the accident, but failed to do so because the want of 
space or the down-grade of the road, then the defendant would not be 
liable. But, if the defendant's engineer saw the team and engine stalled 
upon the track in full time to have avoided the accident by the reason- 
able use of the means within his reach, but delayed too long their appli- 
cation, and accident thereby resulted, then the plaintiff is entitled to 
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recover. The fact that plaintiff was chargeable with contributory negli- 
gence in entering upon the track, if you should so find, does not neces- 
sarily preclude the plaintiff from recovering; for notwithstanding the 
plaintiff's negligence in going upon the track, he would still be entitled 
to recover, if the defendant's engineer could hare avoided the 
accident by the exercise of reasonable care, as before explained. (186) 

The jury answered both issues in  favor of the plaintiff. Mo- 
tion for a new trial; motion denied. 

The defendant assigned-for, lst, Error in the refusal of the Court 
to give the instructions asked; 2d, Error in the instructions g i ~ e n .  

From the judgment rendered, the defendant appealed. 

NT. Donne11 Glliarn (by brief), for plaintiff. 
Nr.  John L. Bridgem (by brief), for defendant. 

AVERY, J.-after stating the facts: When a person in charge of a 
wagon and team approaches a public crossing, at which he proposes to 
pass over a railway track, it is his duty, even though no train is ex- 
pected at that hour, to look and listen and take every precaution that 
prudence would suggest to avoid a collision. Wood's R. L., p. 1302. 

According to the undisputed testimony, the witness who was in charge 
of the wagon went upon the track, in person, without venturing with 
the team, and, looking in the direction from which the train that in- 
jured the engine subsequently came, saw the line clear for more than a 
thousand yards to a curve (which was, in  fact, afterwards ascertained 
by measurement to be one thousand and seventy yards distant from the 
crossing). 

The defendant company contends, not without reason, that if, in the 
view of the testimony most unfavorable to the plaintiff, his negligence 
did contribute, or might have contributed, concurrently with that of the 
defendant, to cause the injury, the Court should have giren the jury 
such specific instruction as was necessary to apply the lam to that par- 
ticular phase of the testimony, if requested to do so by the counsel of 
the company. This principle, i t  is insisted, can be applied, if we sup- 
pose-considering some portions of the testimony offered on both 
sides to be true-that the plaintiff's agent, after seeing that there (187) 
was no train as near as the curve, drove his team upon the cross- 
ing without looking at his watch, when a glance at  it would have notified 
him that it was about the time r h e n  the train usually passed, and when 
he knew, or, by examination, might have ascertained the condition of the 
dressing, and especially that, in  order to draw the wagon containing the 
engine across the track, the wheels must overcome a prependicular rise 
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of nine inches. The company admits in  its answer the duty of keeping 
the crossing in  good condition, and, upon the hypothesis which we are 
now assuming to be true, was guilty of negligence i n  failing to repair 
it. Wood's R. L., $420; G r a y  v. Railroad Co., 36 Iowa, 112. The de- 
fendant company will not be allowed to excuse the negligent running of 
its trains if its engineer was shown to be in fault in  destroying an engine 
detained on the crossing on account of its own omission to make the 
public highway passable. The plaintiff's agent was not wanting in 
ordinary care because he did not inspect the crossing to see whether the 
company had discharged its duty before venturing upon it, nor is the 
single circumstance that he failed to look at his watch s d c i e n t  to show 
culpable imprudence, because he could have passed over safely if the 
crossing had been in  good condition. Where a teamster crossed a bridge 
that he actually knew to be somewhat unsafe, but which the county 
officers had not closed or warned people not to pass, it was held by the 
Supreme Court of Pennsylvania that he was not in fault and could 
recover for injuries sustained thereby. H u m p h r e y  v. Armdromg,  56 
Penn., 204; Alger v. L o z ~ e l l ,  3 Allen, 402; Robinson v. Proche, 5 Cal., 
460. 

Wood, in  his work on Railway Law (5323, p. 1314)) says: "If a per- 
son, in crossing a railroad track, in the exercise of due care as t o  ap- 
proaching trainx, through n o  fault of his,  gets the  wheels of his vehicle 

caught in the  tnack so tha t  h e  carmot extmkate t h e m  ifi seeasn) t o  
(188) avoid i n j u r y  from an approaching train, he is  not chargeable with 

such negligence as  will preclude a recovery for injury to his team, 
if he  properly endeavom t o  cause the  t r a h  to  be stopped." Railroad Co. 
v. D u n n ,  56 Penn. St., 280; Milwaukee Railroad Co. v. Hunter ,  11 Wis., 
160. 

The engineer testifies that he saw Harper running up the track wav- 
ing his handkerchief as soon as he turned the curve (one thousand and 
seventy yards from the crossing), and the fireman states that he called 
his attention to the obstruction six hundred yards from the crossing. 
This is in accord with Harper's statement that he ran up the road, mak- 
ing the signal to stop, so soon as he discovered that the team was stalled. 

Instead of leaving the question of contributory negligence to the jury 
a t  all, his Honor might have told them that the plaintiff had not, in any 
aspect of the evidence, contributed, by his own want of care, to cause the 
injury sustained. As the erroneous instruction was favorable to the 
defendant, i t  is unnecessary to analyze or discuss so much of the charge 
as relates to contributory negligence. 

There may be mutual negligence, and still one party may maintain ah 
action against the other. When a man negligently lies down and falls 
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asleep in the middle of the public road, and another, who sees him, fail- 
ing to exercise ordinary care, drives over and injures him, an action will 
l ie for the injury. Kerwocker v. Railroad Co., 3 Ohio St., 172; Davies 
v. Mann, 10 Mees & W., 545. I t  is upon this principle that his Honor 
acted in instructing the jury. The authorities fully sustained him in  
the position, that even if the plaintiff did not exercise due caution in 
venturing upon the track under all the circumstances, still the defendant 
was liable to answer in  damages for the injury sustained, if by the exer- 
cise of ordinary care on the part of its servants i t  might have been pre- 
vented. Guntev v. Wicker,  85 N.  G., 310; T r o y  v. Railroad Co., 99 
N. C., 298; Farmer  v. Railroad Co., 88 N. C., 564; Shearer & 
Redfield on Neg., see. 36; Cooley on Torts, 679; Blaine v. C. & (189) 
0. Railroad Co., 9 W. Va., 252; B. & 0. Railroad Co. v. State, 
33 Md., 542. 

I t  is the duty of an  engineer, when running his engine, to keep a 
constant "lookout for obstructions, and when an obstruction is discerned, 
no matter when or where, he should promptly resort to  all means within 
his power, known to skillful engine-drivers, to avert the threatened in- 
jury or danger." Woods' R. L., sec. 418, p. 1548; S. & N .  Ala. Rail- 
road Co. v. Will iams,  65 Ala., 74; Ibid v. Jones, 66 Ma., 507. I f  the 
engineer, so soon as he discovered that the wagon was detained upon the 
track and could not, for the time, get out of the way, or so soon as with 
proper care and watchfuln,ess he would have had reasow to think mcch 
was i t s  condition, had used every means and appliance in  his power to 
stop the train, the defendant would not have been liable. But  the Judge 
omitted to tell the jury that i t  was negligence on the part of the defend- 
ant, if the engineer could have seen, by watchfulness, though he did not 
i n  fact see, that the road was obstructed in  time to stop his train before 
reaching the crossing. Carlton v. Railyoad Co., 104 N.  C., 365; Wilson 
v. Rmz'lrload Co., 90 N. C., 69; Snowden v. Railrolad Co., 95 N. C., 93. 
The defendant could not complain of this error. 

I t  is true that, ordinarily, an engineer has a right to assume that one 
who has time will get out of the way, but he is not warranted in  acting 
upon this assumption after he "has reason to believe that he is laboring 
under some disability, or that he does not hear or comprehend the 
signals." French v. Phila. Railroad Co., 39 Md., 574. Counsel for the 
defendant, in  his brief, states that there was testimony tending to show 
that the curve was only two hundred yards from the crossing; but we 
cannot look beyond the case on appeal, and there i t  appears that the 
witnesses estimated the distance at from six hundred to twelve hundred 
yards, two swearing that they measured, and one that he stepped it, 
and  made i t  over one thousand yards. The engineer testified that 



I N  T H E  SUPREME COURT. [I05 

(190) he did n'ot know whether it was twelve hundred or two hundred 
yards. That was not evidence to show that the distance did not 

exceed the shorter distance mentioned by him. The engineer testified 
that he saw the obstruction on the track as soon as he turned the curve, 
and at  the same time saw the man running up the track making the 
signal, and that he could have stopped his engine by the use of the 
appliances at  his command within three hundred and fifty yards. I t  
would seem that he had sufficient reason to believe that those in  charge 
of the team had encountered some difficulty, when he saw it on the track, 
and the witness Harper running and waving his handkerchief. But if 
that were not so, the fireman testified that he called the attention of the 
engineer to the obstruction when he was six hundred yards from the 
wagon, and when, according to his own estimate, he might have stopped 
his train two hundred and fifty yards short of the crossing. But he 
went on, according to his own tebtimony, within some three hundred or 
three hundred and fifty yards, but, as the result proved, too far to save 
the plaintiff harmless. 

Applying the law to this state of facts, it would seem that the plaintiff 
might have complained of his Honor's charge as to the liability of the 
defendant by reason of its own negligence, but, like the instruction re- 
lating to contributory negligence, it was more than fair to the defendant. 
The defendant company has failed to point out any error that entitles 
it to a new trial. There is no error. 

Affirmed. 

Cited: McAdoo v. R. R., ante, 153; Lay v. R. R., 106 N.  C., 410; 
Deans v. R. R., 107 N. C., 690, 692; Meredith v. R. R., 108 N. C., 
618; Wavd v. R. R., 109 N. C. 360; Clark v. R. R., Ib., 444; 
Hinkle v. R. R., Ib., 481; High v. R. R., 112 N.  C., 388; Piekekt v. 
R. R., 117 N.  C., 630; Doster v. R. R., Ib., 662; Styles v. R. R., 118 
N. C., 1089; Raper v. R. R., 126 N.  C., 565; Sawyer v. R. R., 145 
N. C., 27; Snipes v. iwfg. Co., 152 N.  C., 45; Edge v. R. R., 153 N. C., 
215; Cabe v. R. R., 155 N.  C., 411; Hall v. Electric Railway, 167 N. C., 
286; Treadwell v. R. R., 169 N. C., 699; Hill v. R. R., Ib., 741; Davis 
v. R. R., 170 N.  C., 586; Hall v. Railway Co., 172 N.  C., 348; McManus 
v. R. R., 174 N.  C., 737; Davis v. R. R., 187 N.  C., 151; Redmon v. 
R. R., 195 N. C., 769, 770; Moore v. R. R., 201 N. C., 30. 
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ROMULUS BAZEMORE et al. v. ROBERT M. BRIDGERS et al. 

Counterclaim-Practice-Demur~er-Premature Appeal. 

1. In an action f o r  trespass for wrongful entry on land and cutting timber, 
where the defendants filed a counterclaim, alleging that the plaintiffs 
had wrongfully raised a dam and ponded water back on defendant's land, 
rrhich was part of the land described in the complaint as that on which 
the alleged trespass had been committed: Held, that the counterclaim 
was not connected with cause of action, and that a demurrer thereto was 
properly sustained. 

2. An appeal from a judgment sustaining such demurrer is premature. 

CITIL ACTION, tried at Spring Term, 1889, of BERTIE Superior Court, 
before illontgomery, J. 

The plaintiffs brought this action to recover damages for alleged 
trespasses on their land, particularly described in the complaint. They 
allege, among others things, as follows : 

1. "That defendant unlawfully and wrongfully entered upon said land 
and have cut and carried away cypress and other timber, to the plain- 
tiffs' damage five thousand dollars. 

3. '(That said acts of trespass mere committed on the 1st day of June, 
1872, and at aarious other times subsequent thereto, and before the 
bringing of this action.'' 

The defendants deny the material allegations of the complaint, and 
allege further, as follows : 

9. "For further answer, and by way of counterclaim, the defendants, 
R. M. Bridgers and his wife, say that the plaintiffs and their father, 
James Burden, and their tenant, S. H. McRae, have, without authority, 
wrongfully and unlawfully raised the dam at Burden's Mill two feet or 
more, so as to pond the water back on the land of the said Bridgers and 
+fe, and thereby damage said land one thousand dollars. 

('Wherefore the defendants demand judgment- 
1. "For the sum of one thousand dollars. 
2. "That the plaintiffs be required to lower the dam at the (192) 

Burden Mill two feet," &c. 
The plaintiffs demur to the counterclaim so alleged, and assign as 

grounds of demurrer, as follows : 
1. "It is not a cause of action arising out of the transaction set forth 

in  the complaint as the foundation of the plaintiffs' claim, or connected 
with the subject of the action. 

2. "It is not such demand as can be set up as a counterclaim in this 
action." 

173 
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The Court gave judgment sustaining the demurrer, and the defend- 
ants, having excepted, appealed. 

No counsel for plaintiffs. 
Mr. R. B .  Peebles, for defendants. 

MERRIMON, C. J.-after stating the case: This appeal was taken 
prematurely. The defendants should have had their exception noted in 
the record, and they might have had the benefit of i t  in  an appeal from 
the final judgment. I f ,  in that case, their exception should be sus- 
tained, they would then have the benefit of their counterclaim in  the 
course of the action and a trial upon its merits-otherwise, in  the 
absence of other exceptions, the judgment would be affirmed and the 
action ended without the delay and expense occasioned by multiplied 
and unnecessary appeals in  the same action. I t  has been so repeatedly 
decided. State v. McDowell, 84 N. C., 799; State v. Polk, 91 N. C., 
652; Knott  v. Burwell, 96 N. C., 272. 

We are requested to express our opiniotn as to the merit of the single 
exception, and, as i t  may prevent another appeal, we will do so. I n  our 
judgment the demurrer was properly sustained. I t  was contended, on 
the argument, that the alleged counterclaim should be upheld as such, 

on the ground that i t  is "connected with the subject of the 
(193) action." This clearly cannot be so. The cause of action alleged 

in  the complaint-in the language of the statute, ( T h e  Code, 
5244, par. 1)-"the subject of the action," is not the land, but the 
alleged trespasses on it, and the cause of action-alleged indefinitely and 
imperfectly as a counterclaim-is in  no way connected with them, so 
far  as appears. What connection has the alleged interference of the 
plaintiffs with the mill-dam of the defendants to do with the trespass 

I alleged in  the complaint? We have not been told, and we cannot see 
t h a t  i t  has any whatever. 

The appeal must be dismissed. Dismissed. 

Cited: Street v. Andrews, 115 N. C., 422; Chambers v. R. R., 172 
I N. C., 558; G ~ o v e  v. Baker, 174 N. C., 748; Headman v. Comrnissiolzr 

ers, 177 N. C., 267; Hutton v. Horton, 178 N. C., 553; Hamilton v. 
Benton, 180 N.  C., 82; R. R. v. Nichols, 187 N. C., 155. 
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A. BRANCH et al. v. JOHN GALLOWAY. 

Agricultural LielzcAdvamcements-Landlorbs Lie+Retaiwhg Title. 

The defendant, a landlord, on January 1, 1887, rented out certain lands belong- 
ing to him and rented other lands from one W., who advanced supplies to 
him and sold him a mule, retaining title verbally as security for the pur- 
chase money. In January and July following, defendant made agricul- 
tural liens to plaintiffs, and, from time to time, received advancements 
thereon to cultivate both his own and his tenant's crops: Hezd- 

1. That W. had a prior lien to plaintiffs for supplies advanced. 
2. That, as it did not appear that the mule was a part of such supplies, there 

was a prior lien on the crop as to it, and W. could not retain the crops 
for its purchase money. 

3. The use of the mule in the cultivation of the crops did not necessarily make 
i t  an advancement. 

CIVIL ACTION, tried at  Spring Term, 1889, of WILSON Superior Court, 
Armfield, J., presiding. 

The following "case agreed" was submitted to the Court for its (194) 
judgment thereupon : 

1. That on the first day of January, 1887, the defendant owned a 
tract of land in  said county which he rented for that year to James 
Galloway, Henry Rodgers and Sampson Green, reserving to himself a 
certain portion of the crops to be made during said year as rent. 

2. That on January 1, 1887, the defendant rented from J. T. Ward 
the land cultivated by defendant during the year 188'7, and that said 
Ward furnished the defendant during the year 1887 with advances in  
merchandise to the amount of fifty dollars. 

3. That on the said first day of January, 1887, the said Ward sold 
to defendant the mule in  controversy for the sum of one hundred and 
fifty dollars, retaining title to same as security for the payment of the 
purchase money, and which mule the defendant used in  the cultivation 
and saving of the crops raised upon the lands of the said Ward. 

That said sale and agreement between Ward and defendant were not 
made in writing. 

4. That on the 24th day of January, 1887, the defendant executed to 
plaintiffs an agricultural lien, and on June 2, 188'7, the defendant 
executed to plaintiffs another agricultural lien. 

5. That plaintiffs advanced to the defendant, before the 20th day of 
July, 1887, merchandise and supplies, which were expended in the culti- 
vation and saving the crops raised upon the lands of the said Ward and 

I lib 
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defendant, to the amount of three hundred and seventy-one one- 
hundredths dollars. 

6. That received, during the said year 1887, all the crops 
and personal property conveyed in  said above-mentioned agricultural 
liens (except the corn, fodder and cotton seed used by the defendant in 
making the crops raised during the year 1887, and the crops retained by 

the defendant's landlord, J .  T. Ward, and hereinafter referred 
(195) to), to the amount of $213.71. 

7. That on or about the 10th day of December, 1887, the said 
Ward retained of the crop raised by defendant during said year enough 
to pay him the sums due by defendant for said mule and the advance- 
ments referred to in paragraph 2, and delivered the balance of said crops 
to plaintiffs. 

8. That the defendant has not five hundred dollars' worth of personal 
property. 

9. That in January, 1888, plaintiffs instituted this action in this 
Court for the recovery of said mule, and seized him by process of claim 
and delivery in the hands of the Sheriff. 

Wherefore, the plaintiffs insist that they have a right to be subrogated 
to the rights of J. T. Ward in said mule, and are the omwners and en- 
titled to possession of the same. 

The defendant insists that he has a right to said mule as a part of 
his personal property exemption, and denies.the right of plaintiffs to 
any interest in, claim upon, or right to said mule whatever. 

The Court gave judgment in favor of the plaintiffs, and the defendant, 
having excepted, appealed. 

Mr.  F. A. Woodard (by brief), for plaintiffs. 
Mr. J. D. Bardin (by brief), for defendant. 

MERRIMON, C. J.-after stating the case: The agricultural liens of 
the plaintiffs seem to partake of the nature of chattel mortgages, but 
they do not embrace the mule in  question, and we are unable to see any 
ground upon which they can sustain their claim to it. Their liens do 
embrace the defendant's crops, but as to the crops produced upon the 
land the defendant leased fromm Ward, they were subject to his prior 
first lien as landlord. The landlord, as to the land he let to the defend- 

ant, had a first lien upon the crop produced thereon to secure the 
(196) rents and advancements made by him to make the crop. The 

mule, although it  was used in cultivating the crop, was not neces- 
sarily, on that account, such an advancement, nor does it  appear that i t  
was such. On the contrary, i t  appears that i t  was not such. I t  is 
expressly stated that Ward sold i t  to the defendant, retaining the title 
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"as security for the payment of the purchase money," and this might 
be done, though the mule was really an advancement. I f  i t  was in- 
tended to be, and treated as an advancement to aid in making the crop, 
this should distinctly appear. Whether such sale was valid or not, the 
landlord had no lien upon the crop of his tenant for the price of the 
mule, unless i t  was, in fact, an advancement, or he had a mortgage of 
the crop to secure the same. I t  does not appear that i t  was the former, 
nor that he had such mortgage. Ward had no lien on the crop as to 1 the price of the mule, and, therefore, no right to take so much of the 

I 
crop as would suffice to pay it, and the defendant had no right to pay 
the same with part of the crop until the plaintiffs' liens on i t  were dis- 
charged. That the defendant did so could not have the effect to put the 

I title to the mule in the plaintiffs. They had no such title acquired by 
purchase, gift, judgment or decree of a Court, or otherwise. At most, 
they had only an equitable right; and if i t  be granted that they might 
follow the crop, as cmtended by their counsel, this is not an action for 
that purpose, but for the purpose of recovering the mule, specifically, as 
their property. 

There is error. The judgment must be set aside, and judgment 
entered for the defendant. 

Error. 

L. GREEN et al. v. HENRY SHERROD. 
(197) 

A deed absolute on its face, but intended as a mortgage, cannot operate as 
such unless it is alleged and proved that the clause of redemption was 
omitted by reason of ignorance, mistake, fraud or undue advantage. 

This was a CIVIL ACTION, tried before Conmor, J., at April Term, 1889, 
of the Superior Court of FRANKLIN County. 

The following issue was, by consent, submitted to the jury: "Was the 
deed set out in the complaint intended as a mortgage. I f  so, was clause 
for redemption omitted by mistake of the draftsman?" 

The defendant introduced B. F. Bullock, who, after being sworn, 
testified: "I wrote the deed from defendant to Green & Ryland during 
the year 1875; a note was executed by defendant to the grantee about 
the time the deed was made; the debt had been contracted before then; 
to secure a certain portion of this note, defendant agreed to convey to 
them a house and lot in Franklinton, with the understanding that when 
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the debt was paid they were to let him redeem the property and re- 
convey to him; I wrote the deed from Green & Ryland to W. W. Green; 
I told him that the deed was absolute on its face, but was intended as a 
mortgage to secure a debt." 

This being the entire evidence, the plaintiff requested the Court to 
instruct the jury that they should answer the issue in  the negative. 
The Court so instructed the jury and verdict was rendered accordingly. 
Defendant excepted and appealed. 

Mr. C. M. Cooke, for plaintiffs. 
Mr. N .  Y. G d e y  (by brief), for defendant. 

(198) AVERY, J.-after stating the facts: I n  Norris v. McLam, 104 
N. C., 159, Justice SHEPHERD, delivering the opinion of the 

Court, says: "It is well settled, that in  order to convert a deed, absolute 
on its face, into a mortgage, i t  must be alleged, and of course proved, 
that the clause of redemption was omitted by reason of ignorance, mis- 
take, fraud, or undue advantage." Egertom v. Jones, 102 N. C., 278. 

There is no error. affirmed. 

Cited: Sprape v. Bond, 115 N. C., 533; Porter v. White, 128 N. C., 
44 ;  Helms v. Helms, 135 N. C., 167, 175; Jo.n,es v. Nor&, 147 N.  C., 
8 6 ;  Waddell v. Aycoclc, 195 N. C., 269. 

*W. G. BLOW et al. v. ROBERT VAUGHAN et al. 

Deed-Description, of Lad-Evidemce. 

1. Where the description in a &ee& offered to show title was "fifty acres of 
land lying in the county of Hertford and bounded as follows: By the 
lands of John H. Liverman, John P. Liverman and Isaac J. Snipes": 
Held, that the language left open for explanation by par01 proof only the 
question whether there was a tract of land in Hertford County containing 
fifty acres, and so bounded by the lands of the three persons named, as to 
separate i t  from other tracts and indicate its limits with reasonable 
certainty. 

2. In the compEaht filed the land was described as "adjoining the lands of 
John P. Liverman, John H. Liverman and Isaac J. Snipes, and containing 
fifty acres" : Held, that the description in the complaint was too vague to 

*Head notes by AVERY, J. 
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be explained by par01 testimony, and if the transcript was correctly copied 
in the complaint, the action might have been dismissed for failure to state 
facts sufficient to constitute a cause of action, or after the evidence was 
heard the jury might have been told that  there was a fatal varience 
between the allegations and the proof. 

3. A deed that  contains no descriptive word or phrase sufficient, with the aid 
of competent extrinsic testimony, to identify and determine all of i t s  
boundary rimes, will not pass any estate to the bargainee therein named. 

4. The test of the admissibility of evidence dehors the deed is involved in the 
question whether i t  tends to explain some descriptive word or expression 
contained in it, a s  to show that such phraseology, otherwise of doubtful 
import, contains i n  itself, with such explanation, a n  identification of the 
land conveyed. The rule is founded on the maxim, "Id certurn est qwd 
certum reddi potest." 

5. The rule that  the descriptive words in  the deed must, with the aid of the 
evidence a lhnde ,  to  which they point, identify the boundaries of the land 
conveyed, has been sanctioned by the Courts, not only upon the idea that  
there must be a certain subject-matter, but because its observance is 
essential to  a proper enforcement of the statute of frauds. 

6. The sufficiency of descriptions in  levies were made to depend, i n  some 
instances, upon the construction given by the Courts to the statute (Rev. 
Code, 516, ch. 621, prescribing what they should contain, and hence the 
Courts held descriptions in  levies sufficiently definite that  have been 
declared too vague in deeds of conveyance. 

7. Proof in  this case that  a tract of land, containing one hundred and twenty- 
five acres and belonging originally to  John W. Blow, from whom the 
ancestor of plaintiffs claimed, was completely surrounded and bounded 
by the lands of the three persons named in the deed, will not identify the 
land which the deed purports to convey, because there is no testimony to 
show in what par t  of i t  the fifty acres is  to be laid off. (Hinton, v. Roach, 
95 N. C., 106, overruled.) 

T h i s  was  a CIVIL ACTION, brought t o  recover possession of, a n d  (199) 
establish t i t le  to, a t rac t  of land, t r ied a t  F a l l  Term, 1889, of 
HERTBORD Super ior  Court,  before B~own, ,  J. 

T h e  land  in controversy was  described i n  t h e  complaint a s  follows: 
"Adjoining t h e  lands  of J o h n  P. Liverman, J o h n  H. Liverman and  
I s a a c  J. Snipes, a n d  containing f i f ty  acres." I n  the  deed offered i n  evi- 
dence t o  show t i t le  derived f r o m  J o h n  W. Blow, t h e  common source, i n  
H e n r y  B. Blow (under  whom plaintiffs c laim b y  descent), t h e  l and  i s  
described a s  "fifty acres of l and  lying i n  t h e  county of H e r t f o r d  and  
bounded a s  follows, b y  the  lands  of J o h n  P. Liverman, J o h n  H. Liver- 
m a n  a n d  I s a a c  J. Snipes." 

J. H. Liverman testified : "The land  described i n  t h e  deed f r o m  (200) 
J o h n  W. Blow t o  H. B. Blow is t h e  same l a n d  described i n  t h e  
complaint. T h e  fifty acres described i n  the  complaint  l a y  i n  a corner, 
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and is called the Manly tract; i t  is not a separate piece of land. John 
W. Blow only owned two tracts-called the home place and the Snipes 
tract-said to be 125 acres, more or less. John W. Blow did not have a 
tract of land bounded by John P. and J. H. Liverman and Isaac J. 
Snipes, that I know of; I don't know whether i t  would touch all of them 
or not; don't know whether this fifty acres touched Isaac J. Snipes or 
not; John W. Blow's Snipes tract was bounded by all said parties. 
There was no separate fifty-acre tract; the fifty acres described in the 
complaint is a part of the Snipes tract, Major Wise being in  possession 
thereof. This tract is called the Manly tract; i t  is part of the Snipes 
tract." 

Plaintiffs rested. 
Defendants offered the following evidence : 
E. T. Snipes testified: "In 1869 J. W. Blow owned the home place 

and the Snipes land; did not own or possess any other. Snipes tract 
bounded, in  part, by J. P. and J. H. Liverman and I. J. Snipes. The 
fifty acres in controversy, I think, is part of the Snipes land. The said 
boundaries do not especially fit or designate any particular part of the 
Snipes tract. The lands that Henry Blow lived on, and his brother 
Gus, is part of the Snipes tract. There is a portion of the Snipes tract 
that is not bounded by John P. and John H. Liverman, or Isaac J. 
Snipes. Henry Blow's house is in  the North-west corner of the Snipes 
tract. The Manly tract is an old name for the land, but no particular 
tract is  called Manly land. The residences were known by certain 
names. Years ago, the whole was embraced in  one tract, called the 
Snipes tract. The Snipes tract was composed of several tracts, one of 
which was called the Manly tract. The fifty acres called for i n  the deed 

to Henry Blow could not be cut off so as to be bounded by John 
(201) P. and J. H. Liverman and Isaac J. Snipes." 

Isaac J. Snipes testified for plaintiffs: "I owned Snipes tract. 
The piece in dispute was called the Manly field; don't know how much 
there was of it, or its boundaries; i t  was part of the Snipes tract; I 
conveyed the whole to John W. Blow. The Manly field touches John P. 
Liverman and my land, but don't know whether i t  touches John H. 
Liverman; known by that name." 

B. I?. Liverman testified for plaintiffs: "In 1870 the land in  dispute 
adjoined John H. and John P. Liverman and Isaac J. Snipes; am 
certain the fifty acres conveyed to Henry Blow by his father adjoined 
all three of those persons, and the fifty acres can be laid off so as to 
adjoin all three. The land that Henry went into possession of after he 
got deed from his father touched the two Livermans and the Isaac J. 
Snipes land; I mean that i t  adjoined the land that Isaac J. Snipes sold 
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to Reed. Henry Blow went into possession of the land described in  his 
deed shortly after it was made, and he and his brothers and sisters have 
been in  possession and cultivated it ever since, up to two or three years 
ago." 

The defendants, in addition to other instructions asked for, requested 
the Court to charge the jury that, if they believed the whole of the evi- 
dence, the plaintiffs could not recover. 

The Court instructed the jury as follows: 
"That the deed from John W. Blow to Henry B. Blow was anterior 

to those under which defendants claimed, and the plaintiffs' right to a 
favorable response to the issues submitted depended upon the sufficiency 
of that deed; that the description i n  said deed was not so indefinite and 
uncertain as to render it void, but the Court had permitted the intro- 
duction of par01 testimony to locate and identify the land and fit the 
description to the land claimed in  the complaint, if that could be done, 
and that the burden of proof was upon the plaintiffs to satisfy the jury, 
by a preponderance of evidence, that the land described in  the 
complaint is the same described in  the deed to Henry Blow from (202) 
John W. Blow, and if the jury are so satisfied, they should find 
for the upon the first issue, and if not, then for the defend- 
ants; that if the said fifty acres could not be located or cut off, a t  the 
date of said deed to Henry Blow, so as to adjoin the lands of John P. 
Liverman, John H. Liverman and Isaac J. Snipes, then the plaintiffs 
cannot recover, and you should find the issues in favor of the defendants; 
that if the description in  said deed does not fit any particular piece of 
land, then the plaintiffs are not the owners, as alleged. I f  the fifty acres 
in  controversy were located and agreed upon by John W. Blow a t  the 
time he made the deed to his son Henry, and Henry Blow went into 
possession and used and occupied i t  by the consent and knomwledge of said 
John W. Blow, and such location adjoined John P. and John H. Liver- 
man and Isaac J. Snipes, and accords with the description in  the com- 
plaint and deed to Henry you should answer the first issue, Yes. I f  the 
land described and conveyed in  the deed to Henry Blow is the same land 
described in  the complaint, and the plaintiffs and Henry Blow have been 
in possession of the land described in  the complaint, under said deed and 
under known and visible boundaries, from 1870 up to three years before 
this suit was brought, then you should answer the first issue, Yes.') 

Defendants excepted to the entire charge. 
The jury answered the issues in  favor of the plaintiffs. 
The defendants moved for a new trial, assigning as errors the excep- 

tions hereinbefore specifically enumerated and set forth. Motion over- 
ruled. Defendants appealed. 
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Mr. R. B. PeebZes, for plaintiffs. 
Messrs. R. W .  Winbome and E. C. Smi th ,  for defendants. 

(203) AVERY, J.-after stating the facts: The deed from John W. 
Blow and wife to Henry B. Blow, under whom plaintiffs claim 

immediately, contains only this description : ('Fifty acres of land lying 
i n  the county of Hertford and bounded as follows, by the lands of John 
P. Liverman, John H. Liverman and Isaac J. Snipes." The language 
of the deed leaves but one question open for parol proof. I f  the plaintiff 
could have shown that there was a tract of land in  ~ L r t f o r d  County, 
containing fifty acres, and so bounded by the lands of the three persons 
named in  the conveyance as to separate i t  from other tracts and indicate 
its limits with reasonable certainty, it was competent for them to do so, 
but the deed could not have been made operative in any other way. 
Harrell v. B u t l e ~ ,  92 N. C., 20; Allen v. Chambers, 39 N. C., 126; 
Greer v. Rhyne,  69 N. C., 346; Wharton v. Eborn, 88 N. C., 345; 
Capps v. Holt, 58 N. C., 153; Diclcens v. Barnes, 79 N. C., 490; H k -  
chey v. Nichols, 72 N. C., 66; President of D. & D. Institute v. Nor- 
wood, 45 N. C., 65; Cox v. Cox, 91 N. C., 256; Murdock v. Anderson, 
57 N. C., 77 ; Masor~ v. White,  11 Barb. ( N .  Y.), 173. 

I n  Harrison v. Hahn, 95 N. C., 28, the late Chief Justice SMITH, for 
the Court, says: "The office of the descriptive words is to ascertain and 
idenii fy an  object and parol proof is heard, not to add to or enlarge their 
scope, but to fit the description to the thing described. When they are 
too vague to admit of this, the instrument in  which they are contained 
becomes inoperative and void." There is no testimony tending to show 
the location of fifty acres of land in  Hertford County, bounded on all 
sides by the lands of the two Livermans and Snipes. A deed that con- 

1 tains no descriptive word or phrase that, with the aid of competent 

I 
extrinsic testimony, will identify and determine all of its boundary 
lines, will not pass any estate in land to the bargainee therein named. 
I n  McCormicL v. Mofivoe, 46 N.  C., 13, Judge PEARSON says: "This 

case (referring to Waugh v. Richardsom, 30 N. C., 470), differs 
(204) from the case under consideration i n  that here the exception is 

'two hundred and fifty acres, previously granted.' This would 
point to the means by which the description in  the exception may be 
made sufficiently certain to avoid the objective vagueness by aid of the 
maxim ' I d  certum est, quod certum reddi potest.' The test of the ad- 
missibility of evidence dehors the deed is  involved in  the question 

, whether i t  tends to so explain some descriptive word or expression con- 
tained in it, as to show that such phraseology, otherwise of doubtful im- 
port, contains in  itself, with such explanation, an identification of the 
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land conveyed. The doctrine finds its support in  the maxim cited by 
Judge PEUSON. 

Judge GASTON, i n  the case of Massey v. Belisle, 24 N. C., 170, stated 
the principle very clearly and concisely when he said that "every deed 
of conveyance must set forth a subject-matter, either certain in itself, or 
capable of being reduced to a certainty, by a recurrence to something 
extrimsic to which the deed refers." 

The rule that the descriptive words in a deed, with the aid of the 
evidence aliunde, to which they point, must, in order to establish the 
validity, identify the boundaries of the land conveyed, has been sanc- 
tioned by this Court, not onIy upon the idea that there must be a certain 
subject-matter in  the deed, but because its observance is essential to the 
proper enforcement of the statute of frauds. The evasion is as palpable 
and as dangerous a violation of the statute when i t  is accomplished by 
amending a void contract, as where the entire contract is proven by 
par01 evidence. 

A single word in a deed is sometimes held s&cient to show with 
certainty the source from which information may be sought to determine 
definitely whether the title to any land rests in a grantee or bargainee. 
I n  the case of MurdocE v. Anderson, 57 N. C., 77, this Court held that 
a receipt describing land, as "one house and lot, in  the town of 
Hillsborough," was not a sufficient memorandum, under the (205) 
statute of frauds, of an agreement to convey land, and was void 
because of the imperfect description. On the other hand, where the 
language used in the deed to point out the land was, "my house and lot, 
in  the town of Jefferson, Ashe County, North Carolina," i t  was decided 
that testimony that the grantor had but one lot in  that town was ad- 
missible and fitted the description to it, because the word "my," with 
such proof, made the description as definite as "the house and lot, on 
which I now live." C~TSO'"IE v. Ray, 52 N. C., 609. Any lot in  a town 
can be located by metes and bounds by the map of the town in  which it 
is situate. Davidson v. Arledge, 97 N. C., 172. 

I n  Wharto.n, v. Eborn, 88 8. C., 345, i t  was held that extrinsic testi- 
mony was competent to  locate the land, because in  addition to describing 
it, as in  R Township, Beaufort County, adjoining the lands of T. and 
H., containing one hundred and fifty acres, i t  was decided to be "the 
same land conveyed by John W. Earle to said Rowland by deed, dated 
May 28th) 1868," thus adopting the more particular description in  the 
last named deed. I n  8rown v. Uoble, 76 N. C., 391, the description of 
the land as "that John Brown, ancestor of the petitioner, died seized of 
and possessed of a tract of land in  said county of Guilford, on the waters 
of Stinking Quarter, adjoining the lands of ," was held sufficiently 
definite, upon the principle stated in  Carsom v. Ray, supra. I n  Mc- 
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Glawhorn v. Worthington, 98 8. C., 199, where the deed purported to 
convey "all that tract of land, lying in the county of Pitt, and State of 
North Carolina, and known as a part of the John Tripp land, adjoining 
bhe larnds of B. W .  and others, containing one hundred acres," i t  was 
held competent to locate, by par01 testimony, a tract of land known as 
a part of the John Tripp land, but the deed was held void for failure to 
offer any evidence sufficient to be submitted to the jury to so identify 

the land. This ruling was in accordance with the principle an- 
(206) nounced in Farmer v. Batts, 83 8. C., 387, which has been con- 

sidered as marking the extreme limit to which the Courts would 
go in  fitting ambiguous descriptions to land. There the language of the 
deed was "containing one hundred and ninety-three acres more or less, 
it being the initerest in two shares, adjoining the lands of James Barnes, 
El i  Robbins and others," was declared sufficiently definite to be sus- 
ceptible of explanation by testimony, to show that there was a tract of 
land adjoining the lands of the parties named, and that it was known, as 
the one in which Will iam Dixon (who signed the receipt, relied on as 
the contract of sale,) claimed two shares. The phraseology pointed, in  
that case, beyond the proof that the land had been designated as that 
claimed by Dixon, to a partition proceeding, in which there was a possi- 
bility of showing a record of more certain designation of the boundaries. 
The case of Edwards v. Bowden:, 99 N. C., 80, is also an extreme one, 
almost on the shadowy line between definite and void descriptions. The 
land, however, could be located with clearly defined boundaries by show- 
ing that fifty acres of the part of the original Gray Pridgen tract that 
was allotted or conveyed to Patrick Lynch and R. N. Bowden was situ- 
ate on the east side of the road, described in  the deed, detached from 
their other lands. The deed could not be held void upon its face, there- 
fore, when its phraseology suggested the possibility of locating the land 
purporting to be conveyed by i t  by any such competent explanatory evi- 
dence. 

I t  was not insisted on the argument that there was a fatal variance 
between the land declared for in the complaint and that embraced in  the 
descriptive clause of the deed offered to show title. The complaint, as 
it appears in the transcript, substitutes the word "adjoining" for 
"bounded by." I n  Allen v. Chambers, supra, Chief Justice RUFFIN 
delivering the opinion, the language in  the receipt, "a certain tract of 

land, lying on Flat River, including Taylor Hicks' spring-house 
(207) and lot, adjoining the lands of Lewis, Davies, Womack and 

others," is declared too vague, because "it mentions no quantity 
nor how any land is to be laid off around the improvements of Hicks." 

I n  Harrell v. Butler, 92 N. C., 20 (Justice ASHE delivering the 
opinion), the description declared too indefinite was, "all my interest in 
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a piece of land adjoining the lands of J. J. Jordan, Joseph Keen and 
others." I n  Hinchey v. Nichols, 72 N. C., 66, the boundaries set forth 
i n  the grant were as follows: "A tract of land containing 173 acres, 
lying and being in our county of Wilkes, on a big branch of Luke Lee's 
Creek, beginning at  or near the path that crosses said branch that goes 
from Crane's to Sutton's, on a stake, running west 28 chains, 50 links, 
to a white oak in Miller's line; then north 60 chains to a stake; then 
east 28 chains, 50 links, to a stake; then south 60 chains to the begin- 
ning." The Court held that there was no possible way of identifying 
the land except by locating the white oak at the end of the first line, as 
the stakes were all imaginary points, unless located in  the grant by dis- 
tance from some fixed point or object. 

In  Dickens v. Barnes, supra, this Court held that the deed offered in 
evidence did not %onstitute color of title," and possession under i t  was 
not adverse. The land was described as "one tract of land lying and 
being in the county aforesaid, adjoining the lands of A and B, contain- 
ing twenty acres, more or less." 

The case of I3into.n. v. Roach, 95 N. C., 106, is obviously not only in 
direct conflict with Allen v. Chambers, supra; Harrell v. Butler, supra; 
Greer v. Rhyne, supra, and Dickem v. Barnes, sup~a, decided previously, 
but with the subsequent case of McGZawhorn v. Worthington, sups.a. 
There, the description was "a certain tract in N. township, adjoining 
the lands of N., S. and others, said to contain 31% acres." To show 
that the opinion in that case (Himton v. Roach) was inadvertent, not 
only because i t  is irreconcilable with previous and subsequent 
adjudications of this Court, but because it i s  not in accordance (208) 
with the reasons by which the Court was guided in  reaching its 
conclusions in many cases that we have cited, we reproduce the reasoning 
of the same learned Justice i n  Harrell v. Butler, where the descriptive 
clause was almost identical with that in  Hinton v. Roach, the only 
difference being in  favor of the sufficiency of the former, in that it 
pointed, by the use of the words "my interest," to the possibility of 
offering evidence admissible under the rule laid down in  Carson v. Ray 
and Pamner v. Butts. The Court say (in HarreZl v. Butler) : "In Kea 
v. Robeson, 40 N. C., 373, i t  was held that when a deed fails to describe 
the subject matter of a conveyance so as to denote upon the face of the 
instrument what it is in particular, i t  is totally inoperative unless it 
contains a reference to something which renders i t  certain. The want 
of such a description in  a deed is a defect which renders it totally defec- 
tive. There is nothing on the face of this deed by which the land sought 
to be conveyed can be identified; nor is there any reference to anything 
which renders i t  certain. The fact that it is described as adjoining the 
lands of J.  J .  Jordan, Joseph Keen and others cannot have that effect, 
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for that description applies to one tract as well as another that adjoins 
those lands. I t  might, according to the description, l ie  as well on o m  
side as the other of the lands belonging to those persons." The ruling 
seems to have originated in a misinterpretation of the reason on which 
the decision in  Fawner v. Batts rested, in that unusual and unauthorized 
significance was given to the words "and others," whereas, in  McGlaw- 
horn v. Worthington, the Court placed the proper construction upon the 
principle announced in  that case by holding that the testimony would 
have been competent if offered to show the location of a tract of land 
"known as a part of the John Tripp land." Nor does the fact that the 
supposed number of acres is given distinguish Hinton v. Roach from 

any of those cases where the holding of the Court is irreconcilable 
(209) with the opinion in that case, except Harrell v. Butler. 

The syllabus in  Kitchen v. Herring, 42 N. C., 190, is mislead- 
ing, for while the description given in  the receipt was, "lying on the 
South side of Black River, adjoining lands of William Hofford and 
Martial," i t  is clear that Pridgen could be compelled by the Court to 
convey to Kitchen by invoking the aid of a principle very different from 
a declaration that the descriptive words in the receipt were sufficiently 
definite. The receipt was evidence that Kitchen paid the purchase- 
money for the land to Pridgen. I t  was admitted that Pridgen took a 
conveyance for Herring in January following to himself for the very 
land for which Kitchen had advanced the purchase-money. I f  this fact 
had not been admitted, it would have been competent for Kitchen to 
prove it, and thereby establish a par01 trust and show his right to de- 
mand a conveyance from Pridgen, who bought with his money. There 
is, therefore, no difficulty in  reconciling the conclusion in Kitchen v. 
Herring with the rule so clearly stated by the same Judge (PEARSON) 
in  NcCorm.ick v. Monroe, supra. 

The complaint may have been amended or incorrectly copied, and we 
will not, therefore, ex mero motu, dismiss the action, because we hold 
that the words, "adjoining the lands of John P. Liverman, John H. 
Liverman and Isaac J. Snipes, and containing fifty acres" (in paragraph 
five of the complaint), do not describe any land so definitely as to give 
the plaintiffs a standing in Court, nor on the ground that after the evi- 
dence was heard there was a fatal variance between the allegation and 
the proof. Allen v. Chambers, supra; Tucker v. Baker, 86 N. C., 1; 
Knowles v. Railroad Go., 102 N. C., 59. The point was not made, as i t  
might have been. 

The fact that the Court has sustained several levies upon lands upon 
Justices' judgments where the description was such as had been 

(210) held insufficient in deeds, may be reconciled with the rule we have 
laid down, when we remember that their validity was made to 
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depend, not on the principles we have discussed (the common law 
requisites of a deed on the statute of frauds), but upon the construction 
of the law prescribing how levies should be made. Section 16, ch. 62, 
Revised Code, required the officer on his return on a Justice's judgment 
to set forth on the execution "what lands and tenements he has levied on, 
where situate, on what water-course, and what land it adjoins." This 
Court held in  Ward v. Saunders, 28 N. C., 382 (citing with approval 
Smith v. Low, 24 N. C., 457, and Blanchard v. Bbnchard, 25 N. C., 
105)) that the levy would be sustained if the "description was equivalent 
to that prescribed" i n  fhe statute. I n  Hilliard v. Phillips, 81 N. C., 99, 
extrinsic testimony to fit the description given in the deed, which was 
the same as the levy, seems to have been admitted to identify the tract 
of land on which the defendant in  execution lived. The language, "the 
land of the defendant in  the county of Chatham, on the waters of Tyson 
Creek, adjoining the lands of Bryant Burroughs and others, containing 
two hundred acres more or less," seems to have been construed like "my 
lot in  the town of Jefferson," in  Carson v. Ray, to mean the land on 
which the defendant lived, and i t  was, therefore, held competent to' show 
that he had but one tract of land, that on which he lived on Tyson 
Creek in Chatham County. I n  the extreme case of Harrison v. Hahn, 
95 N. C., 28, a levy was held void because of uncertainty in  the descrip- 
tion. 

But  i t  was insisted that one of the witnesses testified that the Snipes 
tract of one hundred and twenty-five acres (which belonged originally to 
John W. Blow) was completely surrounded and bounded by the lands of 
the persons named in  the deed. Granting that to be true, we still en- 
counter the insurmountable difficulty that there is nothing in  the 
descriptive clause from which we can identify the particular (211) 
fifty acres of that tract conveyed by the plaintiffs' deed. Greer 
v. Rhyne, 69 N. C., 346. 

For  the error pointed out the defendant is entitled to a new trial. 
Error. 

Cited: Wilson v. Johnson, post, 212; Taylor v. Hodges, post, 347; 
Mfg. Co. v. Hendricks, 106 N.  C., 492; Allen v. Sallinger, 108 N.  C., 
162; Morris v. Connor, Ib., 323; P e r y  v. Scott, 109 N. C., 376; Wal- 
ker v. Moses, 113 N.  C., 530; Hemphill v. Anmis, 119 N.  C., 516; Bate- 
m n  v. IIopkins, 157 N. C., 473; Boddie v. Bond, 158 8. C., 205; 
Board of Education v. Remick, 160 N. .C., 569; Speed v. Perry, 167 
N .  C., 126; Patton v. Sluder, Ib., 502; Timber Co. vl. Yarbrough, 179 
N. C., 337; Craven County v. Parker, 194 N.  C., 561; Gilbert v. Wright, 
195 8. C., 167. 
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WILSON v. JOHNSON. 

ETHERTON WILSON et al. v. HAYWOOD JOHNSON. 

Deed-Descviption of Land.  

Where two tracts of land were described in a Sheriff's deed as follows: "lst, 
a certain tract of land in aforesaid county, adjoining the lands of J. R. 
Conner and others, containing fifty acres, more or less; 2d, a certain tract 
of land in aforesaid county, adjoining the lands of J. B. Spivey and 
others, containing twenty-five acres, more or less": Hela, tbat both de- 
scriptions were too vague and indefinite to be aided by parol proof. 

(For a discussion of the principles governing this case, see Blow v. Vaughan, 
ante. ) 

This was a CIVIL ACTION fo,r the recovery of land, tried at  the Fall 
Term, 1889, of BERTIE Superior Court, before Momtgomery, J. 

To show title, the plaintiff offered in  evidence a deed from E. R. Out- 
law, Sheriff of Bertie County, to John Wilson and Etherton Wilson 
(the plaintiffs), which, after the usual recitations as to levy and sale 
under execution, contained only the following description of the land: 

"1st. A certain tract of land in  aforesaid county, adjoining the lands 
of 5. R. Conner and others, containing fifty acres, more or less. 

"2d. A certain tract of land in  aforesaid county, adjoining the lands 
of J. B. Spivey and others, containing twenty-five acres, more or less." 

The defendant objected to the introduction of this deed, which 
(212) objection was overruled, and defendant excepted. 

Subsequently the plaintiffs introduced one Ashbell, to show 
that the land described in  the deed was the same described in  the com- 
plaint, and to identify it. The defendant objected to the testimony on 
the ground that the description was too vague and indefinite to be aided 
by parol testimony. The Court allowed the witness to testify. The 
defendant excepted. Whereupon witness testified that he knew the land, 
and identified it as the same. 

There was a verdict and judgment for plaintiffs, and the defendant 
appealed. 

Mr. R. B. PeebZes, for plaintiffs. 
Messrs. W i m t o n  & W i l l i a m s  filed a brief for defendant. 

AVERY, J.-after stating the.facts: I t  is conceded that the plaintiffs 
cannot recover unless they can show the boundaries and location of the 
land that the Sheriff's deed purports to convey. 

We have held at  this term, in Blow v. Vaughan,  ande, that a descrip- 
tion, substantially the same as that contained in said deed, was too vague 
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and indefinite to be aided by par01 proof, and i t  is unnecessary to 
reiterate the reasons that led us to that conclusion. There was error in 
the admission of the testimony to identify the land, and there must be a 
new trial. 

Error. 

Cited: Perry v. Scott, 109 N.  C., 376; Hemphill v. Amis, 119 N. C., 
516; Timber Co. v. Yarbrough, 179 N.  C., 337. 

WILLIAM ASHER v. CHARLES REIZENSTEIN, Administrator of 
A. HAHN et al. 

Trover-Former Action-Jurisdictim. 

1. An unsatisfied judgment in an action of claim and delivery is no bar to a 
subsequent action between the same parties for damages for the con- 
version of the property in controversy. 

2. Where the plaintiff, who had recovered judgment in an action of claim and 
delivery (in which he was defendant) for the return of the property, but 
the same had not been returned, thereafter brought suit against the plain- 
tiff in such action for damages for the conversion of the property: Held, 
that he was entitled to recover. 

3. The Superior Court has jurisdiction of an action for damages for the con- 
version of property where the amount claimed is one hundred and twenty- 
five dollars. 

(DAVIS, J., dissented.) 

CIVIL ACTION, tried a t  Spring Term, 1888, of CRAVEN Superior Court, 
before Graves, J. 

This was an action to recover one hundred and twenty-five dollars 
damages for the alleged conversion of a horse. I t  was admitted that an 
action of claim and delivery had been instituted by A. Hahn, the in- 
testate of the defendant, against the plaintiff in this action, for the 
horse in  controversy, before a Justice of the Peace, and that the horse 
was delivered to the said Hahn, said Asher having filed no replevin bond 
in said action; that Asher, the defendant in  said action, obtained judg- 
ment, but no judgment was rendered against Hahn, or the sureties on 
his bond, for the value of the horse in case a delivery was not made. 

On the trial of this action the plaintiff Asher offered to prove that 
after said judgment was rendered, and before this action was com- 
menced, the said Hahn  had disposed of the horse to a stranger. 
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(214) His  Ho,nor having intimated an opinion that, upon the admis- 
sion of the judgment before the Justice of the Peace, the plaintiff 

could not maintain this action, the plaintiff submitted to a nonsuit, and 
appealed. 

Mr. W.  W .  Clark, for plaintiff. 
Mr. Clement Xarn2y, for defendants. 

MERRIMON, C. J.: I t  is stated in the case settled on appeal that this 
action was brought to recover $125 "for the conversion of a horse." I t  
is alleged in the complaint that the horse specified therein was the prop- 
erty and in  the possession of the plaintiff; that "the defendants unlaw- 
fully took possession of said horse and converted him to their own use" ; 
that he was "worth the sum of one hundred and twenty-five dollars," and 
judgment for the same is demanded as damages. 

The answer denies the material allegations of the complaint, and the 
defendant relies for defence upon the admitted facts that, in  1885, the 
present defendant brought his action in the Court of a Justice of the 
Peace against the present plaintiff to recover possession of the horse 
mentioned above, and availed himself of the provisional remedy of claim 
and delivery, by virtue of which the horse was delivered to the plaintiff 
i n  that action. I t  was adjudged therein that the horse was not the 
property of the plaintiff, but that of the defendant, the present plaintiff. 
There was no inquiry as to the value of the horse, nor judgment upon 
the undertaking for the return of the same in that action, &c., as pre- 
scribed and allowed by the statute ( T h e  Code, $5324, 431). No execu- 
tion was issued upon such judgment. 

On the trial the plaintiff offered to prove that after the judgment 
mentioned above, and before the commencement of this action, the de- 
fendant, "A. Hahn, had disposed of said horse to a stranger." The 
Court intimated the opinion that the plaintiff could not maintain this 

action. Thereupon, the plaintiff suffered a judgment of nonsuit, 
(215) and, having excepted, appealed. 

I t  does not appear with certainty, as i t  should do, what the 
proceedings were in  the action before the Justice of the Peace. I t  seems 
that the Court gave judgment that the horse be returned to the defendant 
therein, the present plaintiff, without inquiry as to its value, and gave 
no judgment upon the undertaking given by the plaintiff in  that action 
as required by the statute ( T h e  Code, @324, 431). Regularly, such 
inquiry should be made and judgment given in  favor of the party en- 
titled to have the property in  controversy, if he should demand it, but 
he  might decline to ask for and waive his right to have such inquiry and 
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judgment. The statute provides, as to recovery of personal property, 
that "judgment for the plaintiff may be for the possession, or for the 
recovery of possession, or for the value thereof, in  case a delivery cannot 
be had, and the damages for the detention. I f  the property has been 
delivered to the plaintiff, and the defendant claims a return thereof, 
judgment for the defendant may be for a return of the property, or for 
the value thereof, in  case a return cannot be had, and damages for taking 
and withholding the same." I n  the case referred to, the defendant was 
content to have judgment for the return of the property. The judg- 
ment given was final, and, so far as appears, the Court could not take 
any further steps in the action, unless simply to grant execution; i t  
could not re-open the case, make inquiry as to the value of the horse, 
and give judgment for damages, and do other things that might have 
been done in apt time, observing proper methods. 

I t  seems that the Court below founded its opinion on the supposed 
ground that the present plaintiff could have had adequate remedy in 

I the action before the Justice of the Peace, and, therefore, he cannot* 
maintain this action. I f  he could have had such remedy, then 

1 the conclusion would be correct. A party cannot maintain an (216) 
action when he might have the same remedy in a pending action 
to which he is a party, if he is bound to, assert his remedy there. But 
we are of opinion that the plaintiff was not bound to seek his remedy in 
the action referred to, because-first, it was ended, there was a final 
judgment in i t ;  secondly, that was an action to recover possession of the 
property in  which the defendant therein (the present plaintiff) could 
have only such remedy as allowed in such an action; thirdly, the cause 
of action alleged in  this action is different in its nature, and the pur- 
pose of the action i s  different from that to recover possession of the 
property; and fourthly, the cause of action now alleged arose after the 
judgment in the former action. The cause of action alleged in this 
action is the tortious conversion of the plaintiff's horse, and he demands 
judgment for damages occasioned thereby. 

This case is, in  several respects, very like W o o d y  v. J o d m ,  69 N. C., 
189, in which the Court held that a judgment in  an action brought to 
recover certain personal property, specifically, is no bar to a subsequent 
action between the same parties seeking to recover damages for the 
taking and conversion of such property. I n  that case, as in  this, i t  was 
contended, among other things, that the plaintiff's remedy was in the 
former action. The Court said that, "as to  the first view, a mere in- 
spection of this record is sufficient tosshow that, as a matter of fact, the 
judgment did not decide upon the present cause of action. I n  this 
action, the thing claimed is damages for the taking and conversion of 
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the property, whereas i n  that the judgment was only for the taking and 
detention." The distinction thus pointed out is applicable here. Even 
if the present plaintiff might have pleaded a counterclaim in the former 
action as to the present cause of action, he was not bound to do so. As 

to it, he might ordinarily bring his own independent action. 
(217) Woody v. J o r h n ,  supra; Francis V. Edwards, 77 N. C., 271; 

McCZenahan v. Cotten, 83 N. C., 332; Gregory v. Hobbs, 93 
N. C., 1; Kramer v. Electric Light Co., 95 N. C., 277. 

I t  was contended on the argument here that the complaint shows upon 
its face that the plaintiff intends to waive the tortious conversion and 
sue for the price realized by the defendant for the horse; that, in  that 
case, the Court of a Justice of the Peace would have exclusive original 
jurisdiction, and, therefore, this action must be dismissed. This con- 
tention is unfounded. The complaint alleges a conversion of the prop- 
erty, and demands judgment for damages. I t  is not alleged that the 
defendant sold the horse and realized one hundred and twenty-five dol- 
lars for him. I t  is simply alleged that he is worth that sum, and, i n  
effect, that i t  was the measure-the amount of damages claimed. Bul- 
linger v. Marshall, 70 N. C., 520; Wall v. Williams, 91 N. C., 477. 

There is error. The judgment of nonsuit must be set aside and the 
case disposed of according to law. 

Judgment reversed. 

Cited: Bowen v. Iling, 146 N.  C., 390; Ludwiclc v. Permy, 158 N .  C., 
113; Moore v. Edwards, 192 N. C., 448; Cmmp v. Love, 193 N. C., 467. 

(218) 

WILLIAM A. CHEATHAM v. ISHAM C. ROWLAND. 

Arbitration, arnd Award-Pleading-Evidemce. 

1. An award duly made upon an arbitration, and performed, constitutes a 
good plea in bar to a subsequent action for  the same cause. 

2. Where the defendant pleads in bar of an action that the whole cause Of 

action alleged in the-complaint has been the subject of arbitration, and 
the award performed, and also alleges in his answer that he never had 
notice of plaintiff's claim until after the arbitration: Held, that the 
answer did not admit that the plaintiff's claim had not been submitted 
to the arbitrators, and that it was competent for defendant to prove that 
it had been considered and was embraced in the award. 
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CIVIL ACTION, tried at Fall  Term, 1889, of VANCE Superior Court, 
before Armfield, J. 

This action was brought to recover of the defendant one-fourth of the 
net proceeds of sales of lumber sawed by plaintiff and the firm of Cheat- 
ham & Rowland at their saw-mill between February 27, 1883, and Janu- 
ary 1, 1884, said saw-mill being then owned one-half by plaintiff, and 
the other half by the defendant and A. F. Cheatham, then partners as 
the firm of Cheatham & Rowland. The amount alleged to be due was 
$450, with 8 per cent. interest from January 1, 1884, till paid; also for 
one-half of the proceeds of sale of a house at said mill sold by defendant 
January 25, 1884, for $30. Plaintiff further claims that the said firm 
of Cheatham & Rowland dissolved on January 1, 1884, and that on No- 
vember 23, 1886, partition was made between the members of said firm 
of the partnership real estate, and that on said last named date, the 
defendant and said A. F. Cheatham executed a deed in  trust on their 
several shares of the partnership real estate, then divided, to secure and 
pay their proportionate parts (one-half each) of any debt then 
owing by the said late firm of Cheatham & Rowland, whether to (219) 
plaintiff or any other person. This deed is dated November 23, 
1886, and was recorded the same day, and is made a part of the com- 
plaint. 

The defendant answered, admitting the partnership, but denying the 
debt, and set up as a bar to the actioa an arbitration and award and 
the plea of the three-years' statute of limitations. 

Plaintiff replied that the subject-matter of this action was not con- 
sidered nor passed upon by said arbitrators, and that the deed in  trust 
made a part of the complaint was executed by defendant at, and im- 
mediately after, the payment to plaintiff by defendant of the amount 
awarded to him by said arbitrators to secure the payment to plaintiff 
and defendant of any and all sums that were still unsettled between 
them arising prior to said date, November 22, 1886. As to the plea of 
the statute of limitations, plaintiff replied that the defendant agreed to 
pay said debt within three years, as appears by the terms and conditions 
of said deed in trust, and insisted that plaintiff and defendant, being 
tenants in  common of said saw-mill, the statute would not begin to run 
until after a demand, no demand having been made till September 6, 
1888. 

His  Honor submitted to the jury the following issues, stating that 
the burden was on defendant, and that if they were found in plaintiff's 
favor there must be a reference to state the account: 

"Has there been an  arbitration and award covering the subject-matter 
of this action or any part of it, and if any part of it, what par t?  
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"Is the plaintiff's cause of action, or any part of it, barred by the 
statute of limitations, and if any part, what part?" 

The defendant introduced the agreement to arbitrate, and the award 
of the arbitrators, and then introduced Col. T. L. Jones, one of the 

arbitrators, who stated that all matters between Cheatham & 
(220) Ro'wland, and William A. Cheatham, under the agreement to 

arbitrate, had been passed upon by said arbitrators, and that both 
plaintiff and defendant were allowed time to produce all claims they 
might have, one against the other, and that copies of the award were 
delivered to each of the parties. 

Plaintiff objected to this testimony, because, as he insisted, i t  was ad- 
mitted in  the answer that this claim was not submitted to nor passed 
upon by said arbitrators, and was never presented to defendant ti11 Sep- 
tember 6, 1888. 

His  Honor overruled the objection. Plaintiff excepted. 
Defendant introduced a receipt from plaintiff to defendant, showing 

payment of certain sums. 
Thereupon, his Honor intimated that upon the evidence submitted, he 

should instruct the jury to find the first issue in  the affirmative. The 
plaintiff, in  deference to his Honor's opinion, took a nonsuit and 
appealed. 

Mr. T. T. Hicks filed a brief for the plaintiff. 
N o  counsel for the defendant. 

MERRIMON, C. J.: The very purpose of arbitration and award is to 
settle, conclude and put an end to disputes, controversies and litigations 
as to matters and things constituting a cause or causes of action em- 
braced by the agreement to submit them to arbitration. Hence, an 
award duly made, performed and observed, constitutes a good plea in  
bar of any subsequent action for the same cause. The law favors such 
amicable method of adjustment of controversies and will uphold and 
enforce, by proper means and methods, agreements to arbitrate, and 
awards when so made. Patton v. Baird, 42 N. C., 255; Osborne v. 
Calaert, 83 N.  C., 365; 2 Greenleaf on Ev., see. 69; Kyd on Awards, 
381. 

I n  this case the defendant, in  his answer, pleads in  bar of the action 
that the whole cause of action alleged in  the complaint was, by 

(221) the parties before the action began, made the subject of arbitra- 
tion; that the arbitrators selected duly considered the subject so 

submitted to them, and made their award in  such respect, which the de- 
fendant observed and performed. I t  was not objected on the trial that 
the agreement to arbitrate or that the award was in  any respect insuffi- 
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cient, or that i t  was incompetent to show, by proper evidence, that the 
cause of action was considered by the arbitrators and embraced by the 
award, but i t  was contended that "it was admitted in the answer that 
the claim was not submitted to or passed upon by the said arbitrators, 
and was never presented to defendant till September 6th, 1888." I t  
was insisted that such admission was conclusive upon the defendant, and 
the Court should not have received evidence to the contrary. I f  i t  be 
granted that this might be so, i t  is clear that the defendant did not, and 
did not intend to, make such admission in his answer. So much of the 
answer as constituted his plea in bar, alleged directly the contrary. 
What the plaintiff relies upon as such admission, is the simple statement 
that after the arbitration he had no notice of the plaintiff's claim, as 
made in  opposition to the award, until the time mentioned. This seems 
to us to be the plain meaning of what is said in  the answer, taken i n  
connection with the plea in  bar. The language used is:  "He further 
charges that although there had been a settlement of these matters 
(referring to, the arbitration and award), and that plaintiff was given 
time by the arbitrators to bring in  all claims of every description he 
had against defendant before them, defendant never had any notice 
whatever of such claim until," &c. The supposed admission was incon- 
sistent with the express allegations of the plea. 

The agreement to arbitrate was broad and comprehensive, and it was 
not contended that i t  did not embrace the cause of action alleged in the 
complaint. I t  was competent for the defendant to prove that i t  was 
considered by the arbitrators and was embraced by the award. 
Osborne v. Calvert, supra; Brown v. Brown, 49 N. C., 123; (222) 
Walker v. Walker, 60 N.  C., 255. The evidence produced went 
directly to so prove, and there was no evidence to the contrary. The 
Court was fully warranted in saying that i t  would instruct the jury to 
find the first issue i n  the affirmative. 

I f  the plaintiff intended to make one or more breaches of covenant 
contained in  the deed of trust on the part of the defendant a cause or 
causes of action in  this action, he should have so alleged in  his com- 
plaint. No such cause of action is alleged; the deed of trust is un- 
necessarily and improperly referred to; and the reference to i t  is merely 
redundant matter. 

Affirmed. 



I N  T H E  SUPREME COURT. [I05 

THOMPSON PROCTOR, Adm'r, v. W. H. PROCTOR. 

Petition to Hake Real A s s e t s p l e a  of Statute of Limitations by Heir. 

1. In a proceeding by an administrator to sell the lands of his intestate to 
make assets, the heir can plead the statute of limitations to such claims 
of creditors as have not been reduced to judgment against the adminis- 
trator. The heir is bound by such judgment, unless he can show that it 
was obtained by collusive fraud. 

2. Where in such proceeding the defendant (heir) pleaded that "if there is 
any indebtedness outstanding against the estate of plaintiff's intestate, 
the same is barred by the statute of limitations" (The  Code, $153, par. 2) ,  
"and the said statute of limitations is hereby pleaded against the collection 
of said claims": Held, that although the plea is indefinite and unsatis- 
factory, it was the duty of the Court below to have considered and de- 
termined it, and a failure to do so is error. 

(223) PETITION to make real estate assets, tried before Graves, J., 
at spr ing Term, 1889, of EDGECOMBE Superior Court, Upon 

appeal from the Clerk. 
I t  appears that L. D. Proctor died intestate in  1877, and that on the 

first of May, 1878, the plaintiff was appointed administrator of his 
estate, and he brings this special proceeding to obtain a license to sell 
lands of his intestate to make assets to pay the debts of the latter. The 
defendant appellant, one of the heirs at  law of the intestate, in his 
answer to the petition, denies that the personal assets that have come 
and ought to have come into the hands of the plaintiff are insufficient to 
pay the debts of his intestate, and he pleads specially, "that if there is 
any indebtedness outstanding against the estate of plaintiff's intestate, ~ 

that the same is barred by the statute of limitations ( T h e  Code, $$153, 
par. 2, 155 and $1427)) and the said statute of limitations is hereby 
pleaded against the collection of said claims." 

I t  seems also that the appellant intended to plead, and was treated as 
pleading, perhaps before the referee, any statute of limitation applicable 
to such debts, whether notes, single bonds or judgments, as were pre- 
ferred against the administrator, whether the latter pleaded such statute 
or not, and as to debts admitted by him, as to which he did not plead 
such statute, although he might have done so successfully, but allowed 
judgments to go against him. 

One debt presented against the administrator was the single bond of 
his intestate, made to P. G. Foster for $78.62, dated and due the 1st of 
September, 1855, and there were other like b o n d e o n e  made in  1870. 
The plaintiff did not plead the statute of limitation or payment against 
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any of these debts, but suffered judgment to go against him in the Court 
of a Justice of the Peace. I n  the course of the special proceeding, there 
was an order of reference directing an account to be taken and stated, 
and, before the referee, the appellant insisted that the debts above re- 
ferred to were barred by the statute of limitations, or, under the 
statute of presumption, they were presumed to be paid. One of (224) 
the judgments referred to above was given after this special pro- 
ceeding began, and after the appellant had filed his answer to the peti- 
tion. The referee took evidence, found the facts and law, stated an 
account and made his report of the whole to the Court. The appellant 
filed numerous exceptions to the findings of fact and law by the referee, 
which the Court overruled and gave judgment in favor of the plaintiff, 
from which the complaining defendant appealed. 

Mr. John L. Bridgegers, for plaintiff. 
Mr. G. M. T. Fountain (Messrs. Norfleet & Statow filed a brief), for 

defendant. 

MEBRIMON, C. J.-after stating the facts : I t  i s  expressly decided that 
the heir may plead the statute of limitations against a debt of the 
ancestor not reduced to judgment against the administrator in  a special 
proceeding of the latter to obtain a license to sell the descended lands to 
make assets to pay debts of the intestate. Bevers v. Park, 88 N. C., 456. 
I n  that case, i t  was left an open question, "How far the heir may be 
bound by a valid subsisting judgment against the administrator, or to 
what extent he may contest the validity of the demand upon which i t  is 
founded." The question thus left open was considered and settled in 
Speer v. James, 94 N. C., 417. I n  this case, Bevers v. Park, supra, is 
referred to and commented upon, not disapprovingly, but the Court de- 
clined to enlarge its scope so as to allow the heir to plead the statute of 
limitations against a debt upon which the administrator had, in  good 
faith, allowed a judgment to go against him. I t  is there held that the 
heir is bound by the judgment against the administrator, unless he can 
show that i t  was obtained by collusion and fraud, and he is barred by i t  
from setting up any statutory limitation or other matter which 
might have been pleaded by the administrator as a bar to the (225) 
action against him. 

The findings of fact by the Court negative the alIegation of the 
appellant, in his answer, that the judgments referred to were obtained 
by collusive fraud. H e  could not, therefore, avail himself of the statute 
of limitations that the plaintiff might have pleaded against the notes 
upon which such judgments were founded. I t  appears that the note on 
which judgment was given against the plaintiff after this special pro- 
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ceeding began was not barred by the statute. Hence, i t  is not necessary 
to inquire whether the appellant's plea of the statute of limitation as to 
it had reference to the beginning of the proceeding, or to the filing of 
his answer, or the time of taking i t  into the account by the referee. 
Such inquiry is not material here. The Court, therefore, decided prop- 
erly that the appellant could not avail himself of the plea of the statute 
of limitations against the notes on which the judgments were founded, as 
the plaintiff might have done. 

I t  is alleged in  the answer that the plaintiff, who is one of the heirs 
of his intestate, entered into an  agreement with the defendants, the 
other heirs, whereby he obliged himself to live upon and take the rents 
of the land, support the surviving widow of the intestate, and pay the 
debts of the latter, and that he had received rents sufficient to pay the 
debts, &c. Such agreement can have no application or force here. The 
estate must be administered according to law. The creditors are en- 
titled to have their debts paid without reference to and unaffected by 
agreements, whether for convenience or otherwise, between and among 
the next of kin and heirs. The plaintiff in  this proceeding is only 
chargeable with such rents as he received, or ought to have received, as 

administrator. 
(226) The plea of the statute of limitations in the appellant's answer 

is not simply informal, i t  is indefinite and unsatisfactory as a 
pleading. The purpose seems to be to plead, with appropriate aver- 
ments, that the plaintiff in this special proceeding represents, sues for 
and i n  behalf of certain creditors of his intestate, who was the appell- 
ant's ancestor; that he is the heir and real representative of his said 
ancestor; that such creditors, so suing through and by the plaintiff, 
have not brought this special proceeding against the appellant as such 
real representative, within seven years next after the qualification of 
the plaintiff as such administrator. The plea, if sufficiently pleaded, 
raises a very important question upon the statute ( T h e  Code, $152, par. 
2). It may be that i t  should be treated as sufficient for the purpose 
contemplated by it. But i t  is not proper to decide now that it is or is 
not sufficient, because the question is not now before us. Strangely, the 
Court below, so far  as appears, did not consider or pass upon the merits 
of this plea, although it seems the appellant insisted that it should do so. 
The Court may have been of opinion that the appellant could not avail 
himself of such a plea, that i t  was impertinent, or i t  may have been 
confounded with the like plea as to the particular claims preferred 
against the administrator; but, nevertheless, i t  should have taken notice 
of and disposed of it by proper adjudication. 

This plea presupposes that the statute just cited bars the right of the 
plaintiff to maintain this special proceeding against the appellant for 
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the benefit of creditors, because it was not brought within seven years 
next after the qualification of the plaintiff as administrator. As in- 
voked, i t  does not have reference to the particular claims preferred 
against the administrator. The appellant's counsel insisted in his brief 
that this Court should take notice of the plea and decide upon its 
pertinency and sufficiency. We cannot do so, because the facts 
as to whether or not the advertisement required by law for (227) 
creditors to present their claims to the administrator was duly 
made are not found. This is material. There is some evidence in this 
respect, but the referee did not find the facts, nor did the Court. Love 
v. Ingram, 104 N.  C., 600. 

An action is not tried and disposed of until its whole merits, as pre- 
sented by the pleadings, are considered and determined by the judgment 
of the Court. All the issues of fact should be tried in some way author- 
ized by law, and the law applied upon the facts admitted by the plead- 
ings and as found. Otherwise, there is error. Every material party 
has a right to have the action determined upon the whole merits, unless, 
in some respect or in  some way, he has abandoned or waived such right, 
and this should appear by the record. There is error. To the end that 
further proceedings may be had in the Court below, in  accordance with 
this opinion, let the same be certified to that Court. I t  is so ordered. 

Error. 

Cited: Long v. Oxford, 108 N. C., 281; Turnel~er v. Shufier, Ib., 648; 
Lee v. McKoy, 118 N. C., 523; Best v. Best, 161 N. C., 516; Barnes v. 
Fort, 169 N.  C., 435; McNair v. Cooper, 174 N. C., 567. 

(228) 
*D. L. GORE V. D. L. TOWNSEND. 

Mortgage-Application of Funds-Husbamd and Wif e-Dow er. 

1. Where a wife joined her husband in a mortgage conveying his land, to- 
gether with personal property belonging to him, to secure his debt, and 
afterwards the husband alone executed a second mortgage conveying the 
same and other personal property to secure a second note executed by 
him, and before the personal property was sold directed that the proceeds 
of sale of the personal property, except so much as  should arise from the 
sale of a mule and wagon (about which there was no direction), should 
be applied to the payment of the debt secured by the second mortgage: 
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Held, that the fund arising from the sale of the mule and wagon should 
be paid upon the debt secured by the first mortgage, in exoneration of 
the wife's inchoate dower interest. 

2. The mortgagee cannot, because the husband failed to direct the application 
of the fund arising from the sale of the mule and wagon, apply it in dis- 
charge of the debt secured by the second mortgage, but must pay it on 
that secured by the first mortgage, for which the property is primarily 
liable, and in exoneration of the wife's dower. 

3. The inchoate right of the wife to dower in her husband's land, under The 
Code, ch. 53, has a present value as property depending on the ages, 
health and habits of both, and other circumstances competent to show 
the probabilities as to the length of Iife of each, and when she encumbers 
it by joining in a mortgage of his land to secure his debt she becomes 
his surety. 

This was a CIVIL ACTION, tried before Shipp, J., at the Fall  Term, 
1889, of ROBESON Superior Court, and was brought to foreclose a mort- 
gage set out in  the pleadings. 

The mortgage was executed to secure a note for $750, dated 19th of 
March, 1884, and was made the same day, and i n  addition to the land 

conveyed therein, which was the individual property of D. L. 
(229) Townsend, two mules and one wagon were also mortgaged therein 

to secure said debt, which was the individual debt of said Town- 
send; one of the mules died subsequently. The land was acquired by 
D. L. Townsend in  1884, and he intermarried with feme defendant in 
1875, and they were then, and have been ever since, citizens and residents 
of this State, and that i t  is the land on which they were living at  the 
time they executed the mortgage, and on which they are now living, and 
that neither of said defendants own any other land in  the State of North 
Carolina. 

On the 12th of March, 1887, D. L. Townsend, to secure further ad- 
vances from plaintiff, executed his note for $1,119.10, due on the first 
day of January, 1888, and secured same by a mortgage on personal 
property therein set out, of even date with the note, i n  which was in- 
cluded the mule and wagon also conveyed i n  first mortgage. About 
January lst, 1888, i t  was mutually agreed between plaintiff and defend- 
ant  D. L. Townsend that all the property conveyed in  the second mort- 
gage, dated 12th of March, 1887, should be surrendered to plaintiff, and 
on a sale thereomf on the best terms possible the proceeds, except mule 
and wagon, were to be credited on note and mortgage, dated 12th of 
March, 1887, the defendant, D. L. Townsend, however, not giving any 
directions as to how the proceeds of the sale of the mule and wagon 
above referred to, conveyed in both mortgages, were to be applied. This 
property, inchicling the mule and wagon, was sold, and the proceeds of 
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sale of mule and wagon, amounting to $114.10, were applied by D. L. 
Gore to the note and mortgage dated March 12th) 1887. The mule and 
wagon were the property of D. L. Townsend at the time of the execu- 
tion of both mortgages. The feme defendant joined with her husband 
in the execution of the mortgage of 1884, and her privy examination was 
regularly taken. There was a verdict in response to the issues sub- 
mitted to the jury as to the value of the land, as appears in  the 
record. Upon these facts, a trial by jury being waived, except as (230) 
to the value of the land, his Honor was of the opinion that the 
feme defendant having joined in  the execution of the mortgage convey- 
ing her husband's land, became a surety to the debt, and the proceeds of 
the sale of the mule and wagon, amounting to $114.10, should be applied 
as of January 1st) 1888, the time of sale, to the note and mortgage of 
March 19th, 1884, and so adjudged, and the plaintiff excepted. Judg- 
ment. Plaintiff appealed. 

Bessrs. T .  A. McNeill and S. C. Weill, for plaintiff. 
Mr. W. 8'. F ~ e n c h ,  fo,r defendant. 

AVERT, J.-after stating the facts: "In all cases where the wife 
executes a mortgage on her property for her husband's debts, or for 
money loaned to him, i t  is well settled that she occupies the position of, 
and is entitled to all the rights and privileges of surety for her husband." 
Kelly, Contracts of Married Women, p. 105. "She assumes, in  the eye 
of a Court of Equity, the character of a surety for the husband. Prop- 
erly speaking, she is not a surety, but she is so called by analogy. She 
has a title to call upon her husband to exonerate her estate from the 
debt." 1 Bish. Married Women, 5604; Purvis v. Carstaphan, 73 N. C., 
575. 

I t  is true that the inchoate right of dower was never considered an 
estate of interest in  a court of law, which did not even concede the power 
of the widow to conpey her unassigned dower after the right had become 
consummate by the husband's death, but she might make a contract for 
the sale that would be enforced in  a Court of Equity. Potter v. Everitt, 
42 N. C., 152; Boyles v. Commissioners, 40 Pa. St., 37. I t  must be 
remembered, however, that the discussion of the nature of the wife's 
interest in the husband's land has assumed a new phase since the 
enactment of the law restoring the common law right of dower in  (231) 
North Carolina. 

I n  Gwathmey v. Pearce, 74 N. C., 399, Justice READE, after citing 
P u ~ v i s  v. Carstaphan, as establishing the doctrine that the wife, when 
she joins her husband in a mortgage of her separate property to secure 
his debt, sustains the relation of his surety in that transaction, says, in  
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reference to the former case: "Here the wife joined her husband in  the 
conveyance of his land to pay his debt, in  which land she had, under our 
dower statute, a vested right to dower, to be allotted after her hzcsbads  
death, and she joined in  the deed for the purpose of binding her dower. 
After her husband's death the whole land, her dower included, was sold 
under the trust deed to pay the debt. T h i s  made the wife a creditor of 
her husband's estate, to the amount of the value of her dower in the 
land." 

The dower statute referred to by the Court was the Act of 1868-'69, 
ch. 93, @32 to 37, and was substantially the same as 852102, 2104, 2106 
and 2107 of T h e  Code, and, therefore, if the inchoate right to dower was 
a "vested right," then i t  is of equal dignity and importance now, and the 
mortgage in  which the defendant's wife joined in  the present case passed 
an  interest that imparted additional present value to the mortgagee's 
security in  proportion to the worth of her life estate in  one-third of the 
land estimated according to the life tables or certainly to a sum that an 
expert could ascertain, having as data for his calculatio~ the value of 
the .land and the chances of survivorship on her part after the husband's 
death. Although in Gwathmley v. Pearce, supra, the wife was declared 
a creditor of the husband's estate after his death to the value of her 
dower, the ruling could have been sustained only on the principle upon 
which i t  is explicitly made to rest that the wife was a surety, and she 
did not sustain that relation to the original contract because her hus- 

band died, but because she signed a deed that subjected her 
(232) interest in  the land conveyed. It would seem, therefore, that 

this Court has settled the principle that the wife, by joining in a 
mortgage of the husband's land to secure his debt, becomes then a surety, 
and in  case she survive him, and the land is sold to satisfy the debt, she 
becomes also a creditor to the value of the life estate. The language 
of $82106 and 2101 of The Code seems to recognize the right during the 
husband's life as a valuable interest that may pass by a conveyance 
rather than a naked right that the claimant may be barred by the 
estoppel of her deed from enforcing, and this interpretation follows in 
the line of more modern legislation in  making every valuable interest 
transferable and convertible into money, while it is in accord with the 
older idea that th6 claim of the wife to dower is favored by the law. 

While there is conflict of opinion as to the nature and qualities of 
the wife's inchoate interest, there is much authority that, either directly 
or indirectly, sustains the view advanced by this Court, apart from any 
peculiarity in  the language of our statute, and i t  is also strongly sup- 
ported by analogy. The right of exoneration in equity grows out of 
the suretyship, and must exist so soon as the interest conveyed is  about 
to be subjected to sale, and i t  appears that there is a fund or property 
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belonging to the principal debtor, equally liable with such interest for 
the debt.- The contract of suretyship, or the conveyance of oae's prop- 
erty to secure the debt of another, is a transaction primarily between, 
not the principal and the surety, but the surety and the third person. 
2 Bishop, M. W., $370. I n  Bullard v. Briggs, 7 Pick. (Mass.), 533, it 
was held that the relinquishment of the right of dower was a valid con- 
sideration for the conveyance of the equity of redemption, even as 
against the claim of creditors; and PARKER, Chief Justice, in discussing 
the nature of the wife's interest during tha husband's life, says: "The 
consideration for this intended settlement on the wife was her 
right of dower in the estate, which the husband was about to (233) 
mortgage. Without her reli~quishment, he could not raise the 
money wanted for his suppo,rt and his debts. His days were numbered 
by intemperance and disease. Though she had no actual estate in the 
dower during the life of the husband, yet she had an interest and a 
right of which she could not be divested but by her consent, or crime, 
or her dying before her husband. I t  was a valuable interest, which is 
frequently the subject of contract and bargain. I t  is an interest which 
the law recognizes as the subject of conveyance by fine in England, and 
by deed with us." I n  Vartie v. Underwood, 18 Barb. ( N .  Y.), 561, the 
Court held that "the wife's inchoate right in the husband's land follows * 

the surplus moneys raised by a sale in virtue of the power of sale in a 
mortgage executed by her with her husband, and will be protected 
against the claims of the husband's creditors by directing onelthird of 
such surplus moneys to be invested, and the interest only to be paid to 
the creditors during the joint lives of husband and wife." See also 
Denton v. Nowmy, 8 Barb., 618. I n  the latter case of Wedge v. Moore, 
6 Cush., 8, Chief Justice SHAW, delivering the opinion of the Court, i t  
was held that, where the husband executed three mortgages upon his 
land, his wife joining only in the second one, she was entitled, after his 
death, to dower against the third mortagee, who had paid the debts 
secured by the two first mortgages. I n  the case of Kelly v. Harrison, 
2 Johnson, 29, the Court held that a wife who remained a subject of 
Great Britain, while her husband took part with the Colonies in the 
Revolution, was entitled to dower, after the death of the husband, in all 
land acquired by the husband up to the beginning of the war. KENT, J., 
says: "But the right could not attach till the land was purchased, and 
I: distinguish between the capacity to acquire and the vested right. The 
Revolution took away the one and did not impair the other." 

Scribner (in his work on Dower, vol. 2, page 8) says: "81- (234) 
though, therefore, an inchoate right of dower.cannot be properly 
denominated an estate in lands, nor, indeed, a vested interest therein, 
and, notwithstanding the difficulty of defining with accuracy the precise 



I N  THE SUPREME COURT. [I05 

legal qualities of the interest, i t  may, nevertheless, be fairly deduced 
from the authorities that i t  is a substantial right, possessing, in  contem- 
plation of law, the attributes of property, and to be estimated and valued 
as such." I t  has many of the incidents of property. I t  has a present 
value that can be computed. Jackson v. Edwards, 7 Paige (N. Y.), 386 
and 408 ; Buzick v. Burzick, 42 Iowa, 259 ; Scribner, 519 ; Stoppelbein 
v. Bchultz, 1 Hill  (S. C.), 130. I t  is a valuable consideration for a 
conveyance to the wife. B u l l a d  v. Briggs, supra; Reid v. Hokt,  55 
Md. The wife may maintain an action for its protection. Petty v. 
Petty, 4 B. Mon. (Ky.), 215; Burns v. Lynde, 6 Allen (Mass.), 305; 
B i m ~ n  v. Canady, 53 N. Y., 298; Russell v. Taylor, 41 Mich., 702; 
Benoist v. Mermin,, 17 Mo., 537. She may file a bill or bring an action 
for the redemption of a mortgage covering it. Davis v. Withedl,  13 
Allen (Mass.), 60. I t  has been repeatedly declared by the Courts an 
encumbrance within the meaning of the usual covenant in  a deed. Hill 
v. Ressigien, 17 Barb. (N. Y.), 162; Shearer v. Roager, 22 Pick. 
(Mass.), 447. 

The right of dower is favored by the law, and apart from the idea of 
suretyship a widow may maintain an action for dower in equity, and 
may demand that a lien upon the land be discharged out of the personal 
estate, or that a portion of a tract of land shall be sold to relieve the 
dower of the lien of a mortgage, omr an equitable estate of the lien for 
the purchase money. 1 Scribner, 521. I t  is true that it was held in  
Jenness v. Cutlal; 12 Kansas, 500, that where the wife joined the hus- 
band in  a mortgage deed conveying his land, and waiving the homestead 
right, she was not a surety, but the ruling rested upon the undefined 

nature of the homestead right. I t  was not only not an estate, 
(235) but not a right peculiar to the wife. Brent on Suretyship, $22. 

I t  must be recollected that the restoration of the common law 
right of dower by our statute worked a change in  the nature of the wife's 
present interest in  her husband's lands. I t  i s  no longer subject to the 
double contingency of survivorship and failure by the husband to alien- 
ate before death, but only to the former, and if he venture to sell without 
the joinder of the wife, a prudent purchaser, in  fixing the price, will 
deduct from the actual value such sum as, looking to the ages of husband 
and wife, their habits, &c., he estimates the chances of the wife's dower 
to be worth. Hence, this Court in  holding, i n  the case of Gwathmey v. 
Pearce, supra, that the widow was a creditor after the death of the 
husband to the extent of the value of the land mortgaged, because she 
had become his surety when she encumbered her inchoate right of dower, 
assigned as a reason that .the then recent changes in  the law had made 
her interest a "vested right," and imparted to i t  a value even during 
the life of the husband. 
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We concur with the Court below in  the opinion that the wife was a 
surety, and the proceeds of the sale of the mule and wagon should have 
been applied to the payment of the debt secured by the first mortgage in 
exoneration of the land in which she had a valuable interest. Her right 
to exoneration could not be defeated by the failure of the husband to 
direct the application of the proceeds of the sale of the mule and wagon, 
which was primarily liable under the first mortgage i n  exoneration of 
the land. 

The inchoate right of the wife to dower in  her husband's land has a 
present value, as property, depending on the ages of both, their health, 
habits, and other circumstances tending to show the probabilities as to 
the length of the life of each, and where she encumbers i t  by joining in  
a mortgage of his land to secure his debt she becomes his surety. 
Her  right to exoneration could not be defeated by the failure of (236) 
the husband to direct the application of the proceeds of the sale 
of the mule and wagon, that fund being primarily liable under the first 
mortgage. 

Error. 

Cited: Hintom v. Greenleaf, 113 N. C., 7 ;  Xmith v. Loan ASSO., 119 
N. C., 259; Hedm'ck v. Byerly, Ib., 421; #hew zr. Call, Ib., 455; Trust 
Co. v. Benbow, 135 N. C., 312; Linebarger v. Linebarger, 143 N. C., 
231; Pishel v. Browning, 145 N. C., 79; Foster v. Davis, 175 N. C., 
544; Chemical Co. v. Wabtofi, 187 N. C., 824; Rook v. Hortom, 190 
N. C., 183; Gkf in  v. Griffin, 191 N. C., 229; Blower Co. v. MacEenzie, 
191  N. C., 155, 156, 158; Barnes v. Crawford, 201 N.  C., 438; Higdon 
u. Higdon, 206 N. C., 65. 

*J. H. BOBBITT v. J. R. RODWELL. 

1. Where it is manifest upon reading the instrument alleged to be fraudulent, 
that though it was apparently executed with fraudulent intent, still some 
explanation might be given and a different purpose shown by evidence 
alQn&e, the case belongs to the class that must be submitted to  the jury 
to determine whether the presumption of fraud is rebutted; but where 
the facts set forth in the case agreed and apparent from reading the deed 
of assignment are not sufficient to raise a presumption of fraud, if the 
intent is not found as a part of the case agreed, then all of the circum- 

*Head-notes by A V ~ ,  J. 
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stances should be left to the jury, without instruction as to their weight, 
to determine whether the fraud was proven to their satisfaction. 

2. Where a deed' of trust contains no provision as to the terms of sale, or 
allows the trustee to sell on credit generally, without providing for un- 
reasonable delay or specifying the length of credit to be given, it is not 
fraudulent in law, nor is there a presumption of fraud for that reason, 
but such general power to give credit is perfectly consistent with good 
faith, and falls so far short of raising a presumption of fraud, that it 
cannot be considered as even a badge of fraud. 

3. The fact that a debtor, in a deed of assignment, reserves to himself the 
personal property exemption allowed him by the Constitution and laws 
of the State, does not affect the validity of the deed, and is no evidence of 
a fraudulent intent. I t  is not necessary, in this case, to decide whether 
the reservation in the deed of five hundred dollars of the money arising 
from the sale of property by the assignee would raise a presumption of 
fraudulent intent, and make, under the deed, as held by the Court below, 
fraudulent per se. 

(237) This was a CIVIL acTrolv, heard upon a case agreed, a trial by 
jury having been waived, at  the September Term, 1889, of the 

Superior Court of WARREN County, before Boykin., J. 
His  Honor held that the deed in  trust was fraudulent and void, and 

gave judgment as follows: 
"This cause having been heard upon the facts agreed upon and filed, 

and upon the deed of trust mentioned and described i n  the co,mplaint and 
embraced in the case agreed, a jury having been waived by the parties, 
i t  is considered by the Court that the plaintiff take nothing by his said 
suit, that the defendants go without day, and that they recover against 
the plaintiff their costs of suit." 

CASE AGRZED. 

This case coming on for hearing by the Court, a jury having been 
waived by the parties, the following facts are agreed upon: 

I. The execution of the deed of trust, as set forth in  the complaint, 
and is made a part of the case agreed. 

2. That the trustee is and was insolvent at  the time of the execution 
of the deed of trust. 

3. The debtor purchased $650 worth of goods in fall before the assign- 
ment. 

4. The inventoried value of the goods levied on by the Sheriff was 
$115, and the same brought a t  Sheriff's sale at  public auction fifty 

dollars. 
(238) 5. The goods levied upon by the Sheriff were the remnant of 

debtor's stock, after his selection of the choicest and most saleable 
goods as exemptions. 
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I f ,  upon the foregoing facts, the Court shall be of opinion that the 
plaintiff i s  entitled to recover, then judgment shall be rendered accord- 
ingly; otherwise, for the defendant. 

EXHIBIT-DEED O F  TRUST 

WHEREAS, J. A. Nicholson, of the county and State aforesaid, is justly 
indebted to J. H. Bobbitt, of the county of Warren and State of North 
Carolina, by reason of one note of $85, dated August 1, and due, re- 
spectively December 1 ;  and whereas, he is  indebted to divers other 
parties for goods, wares and merchandise; and whereas, he is desirous 
of securing all of his indebtedness, as fa r  as his means will afford: 

Now, therefore, this indenture witnesses that the said J. A. Nicholson, 
for and i n  consideration of the premises, and the further consideration 
of the sum of one dollar in hand paid, the receipt of which is hereby 
acknowledged, hath bargained, sold and conveyed, and by these presents 
do bargain, sell and convey unto J. H. Bobbitt, his heirs, administrators 
and assigns, the following described property, to-wit: His entire stock 
of dry goods, notions, tracts, shoes, hardware and merchandise of every 
description, and store furniture in his store at  Macon, N. C.; also, all 
his bonds, notes, accounts, and other evidences of debt belonging to him, 
first reserving therefrom the sum of $500, being the personal property 
exemption exempted and allowed by the Constitution and the laws of 
North Carolina to him:  

To have and to hold to him, his executors, administrators and assigns, 
upon the following uses and trusts, forever: That  the said J. H. Bobbitt 
shall have full power and authority, and he is fully empowered to take 
possession of the above described property, and sell the same at public 
auction, or by private sale, for cash, or on credit, as he may deem 
best for the interests of the creditors, and to collect all the debts (239) 
due to the said J. A. Nicholson, by suit or otherwise, and out of 
the procceds he is first to pay over to the said J. A. Nicholson, for his 
personal property exemption, the sum of $500, as allowed by the Consti- 
tution and laws of North Carolina aforesaid; and, secondly, he is to 
receive a reasonable compensation for his services and expenses in  execut- 
ing this trust; and, thirdly, he is to pay off the amount due to the said 
J. H. Bobbitt by reason of the note aforesaid, and then he is to pay the 
balance of proceeds, pro rata, among all of his other creditors, and if 
there shall be any surplus, he is to pay it to the said J. A. Nicholson. 

In  witness whereof, said J. A. Nicholson hath hereunto affixed his 
hand and seal this the 28th day of November, 1888. 

J. A. NICHOLSON. [Seal] 
Test : B. G. RIGGAN. 

207 



I N  THE SUPREME COURT. [I05 

COMPLAINT. 

The plaintiff above named, complaining of the defendant, alleges- 
1. That heretofore, to-wit, on the day of , one Augustus 

Wright was doing, and is still doing, a general mercantile business in 
the city of Petersburg, Va. 

2. That during the year 1888, J. A. Nicholson, above named, was 
doing a mercantile business in the village of Macon, Warren County, 
North Carolina, and purchased of the said Augustus Wright certain 
merchandise, amounting to the sum of about three hundred dollars. 

3. That on the 28th day of November, 1888, the said J. A. Nicholson 
made an assignment, for the benefit of his creditors, to the said J. H. 
Bobbitt; that the said Bobbitt as said trustee accepted said trust, took 
possession of the goods, wares, merchandise and property of every de- 

scription conveyed by said assignment deed. 
(240) 4. That on the day of , 1888, Augustus Wright 

aforesaid, having obtained judgment against the said J. A. 
Nicholson for the aforesaid sum, to-wit, about three hundred dollars, 
proceeded to collect the same from said trustee by process of law in the 
following manner, to-wit: by obtaining executions, putting them into 
the hands of the Sheriff aforesaid, and filing with him a bond in the 
sum of fourteen hundred dollars to indemnify him against all loss and 
damages which might arise from his selling under said executions, a 
copy of which bond is hereto annexed, and prayed to be made a part of 
this complaint. 

5. That after receiving said executions and said bond, the said Sheriff 
had the personal property exemptions of said J. A. Nicholson duly 
allotted out of the goods conveyed to said trustee. After the said per- 
sonal property exemptions were allotted as aforesaid, there was an excess 
of said goods, wares and merchandise so conveyed by said trust deed, of 
the value of one hundred and fifty dollars, which goods the said Sheriff 
sold at public auction at Macon, N. C., and the proceeds turned over to 
the said Augustus Wright, which the plaintiff herein is advised and 
believes, and so avers, is without authority and illegal, and that the 
said Sheriff and his special bondsman, the said S. P. Arrington, who 
signed the indemnifying bond heretofore mentioned, are responsible to 
this plaintiff, in the sum of one hundred and fifty dollars, the value of 
the said excess of goods so illegally sold at the time of said sale. 

Wherefore, the plaintiff demands judgment against the defendants- 
1. For the sum of one hundred and fifty dollars, with interest thereon 

from the time said goods were sold as aforesaid, to-wit, from the 
day of , 1888, to . . . ....; and, 

2. For the costs of this action. 
208 
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ANSWER. P 4 I )  

The defendants, answering the complaint in the above entitled cause, 
say : 

1. That paragraphs one and two thereof are admitted to be true. 
2. That paragraph three is not true, but the defendants admit that a 

paper-writing, pretending to be an assignment from J. A. Nicholson to 
the plaintiff, has been executed, but they allege, and submit to the Court, 
that said pretended assignment is fraudulent and void upon its face, and 
they are informed and believe that the same was executed with the intent 
to hinder, delay or defraud the creditors of said J. A. Nicholson, and is 
void. 

3. That paragraph four, in so far as i t  alleges that Augustus Wright 
obtained judgments upon his debts against said Nicholson, and caused 
executions to be issued thereon and placed in the hands of the defendant 
J. R. Rodwell, as Sheriff of Warren County, is admitted to be true; 
said paragraph is, i n  all other respects, denied. 

4. That paragraph five is not true, but i t  is admitted that the defend- 
ant J. R. Rodwell, acting in his official capacity as Sheriff of Warren 
County, and under the executions mentioned in paragraph three of this 
answer, did duly lay off and assign to said J. A. Nicholson his personal 
property exemptions according to law, out of certain goods and mer- 
chandise in the town of Macon, N. C., and after setting apart such 
exemptions did levy upon and sell the interest of said Nicholson in the 
remainder of the said goods and merchandise (together with other prop- 
erty), realizing therefrom about the sum of fifty dollars at a fair sale, 
which, defendants allege, was the reasonable value of said goods. And 
the proceeds of such sale, after paying the expenses of sale, and the 
legal costs and charges under said executions, paid the remainder 
to the said Augustus Wright. And the defendants are advised (242) 
and believe that all the proceedings of the defendant Rodwell 
touching the property of said Nicholson were under and by virtue of 
the said executions issued to him as aforesaid as Sheriff of Warren 
County, and were in all respects regular and conformable to law, and 
that he acted in perfect good faith in all said proceedings. 

Wherefore, the defendants pray to be hence dismissed without day, 
with their costs. 

Messrs. W. R. Hen? and John, Dever~eux, Jr., for plaintiff. 
Mr. T. M. Pittman, (by brief), for defendant. 

AVERY, J.-after stating the facts: The defendant contends that the 
deed appears, upon its face, to have been made and intended to secure 
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the ease and comfort of the debtor, and that, therefore, there was no 
error in the ruling of the Court below that the plaintiff, who, as the 
assignee, claimed under it, could not recover. I t  is insisted that the 
provision that the assignee should be empowered to sell the goods on a 
credit was evidently intended to hinder, delay and defraud creditors, 
and that the clause reserving "the sum of five hundred dollars as exemp- 
tion" was clearly inserted for the ease of the debtor. I f  i t  is manifest, 
upon reading the instrument, that though it was apparently executed 
with a fraudulent intent, still some explanation might be given and a 
different purpose shown, by evidence aliunde. The case belongs to the 
class that must be submitted to the jury to determine whether the pre- 
sumption of fraud is rebutted, but where the facts set forth in  the case 
agreed, and apparent fr0.m reading the deed of assignment, are not 
sufficient to raise a presumption of fraud, if the intent is not found as a 
part of the case agreed, then all the circLmstances should be left to the 
jury, without instruction as to their weight, to determine whether the 
fraud was proven to their satisfaction. Brown v. Mitchell, 102 N. C., 

347; Bewy v. Hall (decided at this term) ; Hardy v. Sirnpson, 
(243) 35 N.  C., 132; Bump. on F. C., ch. 4 ;  Hodges v. Lassiter, 96 

N. C., 351; Frank v. Robinson,, 96 N. C., 28. This was a volun- 
tary assignment, and therefore it  was not necessary to show that the 
assignee participated in the fraudulent intent. Savage v. Knight, 92 
N. C., 493; Woodmff v. Bowles, 104 N.  C., 197. 

The defendant's counsel cites and relies upon Waite on F. C., $332, 
to sustain his position. The author adopts, as correct, the rulings of 
the Courts of New York, which have been followed in at least four or 
five other States. But the weight of authority, and reason as well, lead 
to tihe conclusion that the highest duty of a trustee is to look to and 
protect the interest of all the creditors whom he represents, and when 
he is left free to fix the terms of sale, i t  often proves prejudicial to  their 
interests to refuse to extend credit, when thereby he can realize a better 
price for the property. Johnson v. McAlister, 30 Mo., 337; Dance v. 
Seaman, 11 Grattan, 778; Scott v. Alford, 53 Ala., 82; Englan,d v. 
Reynolds, 38 Ala., 370; Conkling v. Comrad, 6 Ohio St., 611; Wright 
v. Thomas, 1 Fed. Rep., 716; Parquharson v. Eichelberger, 15 Md., 63; 
Gimell v. Adams, 11 Hump. (Tenn.), 283. 

I f  the trustee, clothed with such power, can often exercise it for the 
benefit of the cestues yue trust, the ~our t s .mus t  act upon the hypothesis 
that, as a rule, a fiduciary agent will act in good faith, and where, on 
account o,f his insolvency, or suspicious conduct, there is reason to appre- 
hend that he will prove false to his trust, he may be removed. Bump. 
(in his work on Fraudulent Conveyances, p. 416)) says: "If the instru- 
ment is wholly silent as to the manner or terms of sale, the authority of 
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the assignee to exercise a discretion in regard to a sale for cash, or a 
reasonable credit, is unquestionable upon the ordinary principles which 
govern the duties of trustees. An express provision, therefore, for that 
which would be implied by law, if it were absent, will not vitiate the 
assignment." Hofman v. Mackall, 5 Ohio St., 124. 

So far  from admitting that the clause allowing Bobbitt to sell (244) 
on a credit raises per se a conclusive presumption of fraud, it 
seems to be consi~tent with perfect good faith, and falls so far short of 
giving rise to a presumption of fact against the validity of the deed that 
i t  can be considered even a badge of fraud. I n  some instances, on 
express provision in a deed of trust for delay in selling the goods con- 
veyed, or for an unreasonable extension of credit, have been held to shift 
the burden upon an iswe involving the question of par01 to the party 
seeking to uphold the deed, while slightly variant limitations upon the 
power or liability of the trustee have been held to be circumstances to 
be submitted to the jury to determine their weight, as tending to show 
the fraud. Hardy v. Skinner, 31 N. C., 191; Mooring v. Little, 98 
N. C., 472; Eigenbrun v. Smith, 98 N.  C., 207; Frank v. Robinson, 
supra. I n  the case of Eigenbrun v. S"mith, supra, this Court held that 
the fact that a debtor in a deed conveying his property for the benefit 
of creditors reserves to himself the "personal property exemptions 
allowed him by the Constitution and laws of the State does not, in any 
manner, affect the validity of the deed, and is no evidence of a fraud- 
ulent intent or a purpose to hinder or delay his creditors." See also 
Burrill on Assignments, 5202. 

After the de&iption -of the property conveyed in the deed, the 
language is as follows: "First reserving therefrom the sum of $500, 
being the personal property exemptions exempted and ollowed by the 
Constitution and laws of North Carolina to him." I t  is evident that, 
while the instrument is not very carefully mitten, the only fair in- 
terpretation that can be given i t  is, that the assignee, Bobbitt, was to 
reserve the sum of five hundred dollars in goods (he having received no 
money), and especially as the reservation is made by the terms of the 
deed synonymous with the amount allowed by law, which is "personal 
property to the value of five hundred dollars, to be selected by the party." 
Without a forced construction, we can find no requirement in the 
conveyance that the trustee shall first convert the property into (245) 
money and then pay over the proceeds to the debtor, and, there- 
fore, the question whether the attempt to reserve money instead of 
property would be a provision for the debtor's ease, and would make the 
deed fraudulent upon its face, is not presented. If,  therefore, the ruling 
of his Honor rested upon the idea that the deed was fraudulent in law, 
i t  was erroneous. 
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The facts constituting the case agreed are, substantially, that the 
debtor purchased goods worth six hundred and fifty dollars in  the earlier 
part of the Fall  before making the assignment; that he executed the 
conveyance on the 28th day of November to the plaintiff, who was then, 
and is now, insolvent, and that the Sheriff levied upon and sold the 
remnant of the goods, inventoried a t  $115, left after the debtor selected 
those allowed him as an exemption, and realized from the sale at  public 
auction fifty dollars. His Honor could not upon the facts found, there- 
fore, declare that the deed was made with an intent to  defraud creditors, 
unless he was at  liberty to adjudge i t  fraudulent upon its face. I t  was 
the exclusive right of the jury to determine whether i t  was executed in  
good faith, and a case agreed could not subserve the purpose of a verdict 
and enable the Court to proceed to judgment, while the issue upon which 
the whole controversy hinged remained unanswered. Phifer v. Erwin, 
100 N. C., 59 ; Perry v. Hardison:, 99 N. C., 21 ; Hodges v. Lnssiter, 
96 N. C., 351. I n  Beasley v. B ~ a y ,  98 N. C., 266, Chief Justice SMITH, 
delivering the opinion of the Court, says : "The Court, therefore, com- 
mitted error in  not submitting an issue as to the intent to the jury, 
which they, not the Court, must draw in  ascertaining the presence of 
fraud. * * * We see no reason why an  insolvent debtor may not 
sell to another, who, if he has not the present means to pay for his pur- 

chase, is also free from other debts." The insolvency of Bobbitt 
(246) was, a t  most, only a circumstance tot be submitted bearing upon 

the issue of fraud. I f  he is honest and competent, that fact does 
not necessarily disqualify him to act or show bad faith on the part of 
the maker of the deed in  the assignment to him. 

There must be a finding either by a jury, or, if a jury trial is waived, 
or the parties agree to another mode of finding the facts, it must be 
ascertained and declared as a fact in  some manner authorized by law, 
either that the deed was or was not executed with intent to defraud 
creditors, before the Court can proceed to judgment. 

There was error, for which a new trial must be awarded. 
Error. New trial. 

Cited: Booth v. Carstarphen, 1001 N.  C., 401; Orrender v. Chafin, 
. 109 N. C., 425; Barber v. Buffaloe, 111 N. C., 208, 213; Rouse v. 

Bowers, Ib., 364; Bonner v. Hodps, Ib., 68; Davis v. Smith, 113 N. C., 
100; Stoneburner v. Jefreys, 116 N. C., 83; Thomas v. Fulford, 117 
N. C., 689. 
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*THE CHOWAN & SOUTHERN RAILROAD COMPANY v. ELIZABETH J. 
PARKER et al. 

1. The Constitution (Art. I, $19) guarantees the right to trial by jury, in 
controversies respecting property, only in cases where, under the common 
law, the demand that the facts should be so found, could not have been 
refused, and in fixing the question of compensation to the land-owner for 
right-of-way condemned to the use of a railroad, commissioners do not 
invade the province that, under the ancient law, belonged exclusively and 
peculiarly to the jury. 

2. In special proceedings, pending before Clerks, the parties have the right to 
insist that any issue of fact raised by the pleadings shall be framed by 
the Clerk and transmitted to the Superior Court in term for trial by jury, 
and where they fail, before an order appointing commissioners is made, 
to insist upon a verdict upon the controverted facts, they waive the right 
of trial by jury, even if it be conceded that the statute gives them the 
right to demand it. 

3. I f  the land-owner can even demand that an issue be found upon the 
question of damages in condemnation proceedings, previous to the appoint- 
ment of commissioners, he cannot do so after the report of the commis- 
sioners and exceptions to it are filed. The Judge, then, has the power to 
order a new appraisement, to modify or confirm the report, but not to 
allow, on motion of one of the parties, in spite of the objection of the 
other, a trial of the issues by jury. 

This was a Special Proceeding to assess damages for the right- (247) 
of-way for a railroad through the land of defendants, tried on 
appeal from the Clerk at  the September Term, 1889, of the Superior 
Court of GATES County, before Boykin, J. 

The proceeding was regularly instituted before the Clerk, and upon 
the hearing commissioners were duly appointed, who met upon the 
premises, and, after being duly sworn, assessed the damages at  the sum 
of two hundred dollars ($200)) and duly made their report, as set out 
i n  the record. 

The defendants objected to the finding of the commissioners, on the 
ground that the damages assessed were inadequate to the damages sus- 
tained by the farm by reason of the said right-of-way, and filed excep- 
tions to the report; all of which were abandoned except the first, which 
is  set out in  the record. The Clerk overruled the exceptions and gave 
judgment in  accordance with the report; and the defendants having 
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appealed, the cause was tried at this term of the Court before his Honor, 
E. T. Boykin and a jury. 

When the case was called for trial, counsel for plaintiff objected to 
trial by jury and insisted that the Court should pass upon the excep- 
tions, and if no legal error nor irregularity appear in the report or 
conduct of the commissioners, that the report should be confirmed. 

The Court overruled the objection and impaneled a jury, and the 
plaintiff excepted. 

(248) The issues submitted were as follows : 
"Are the damages sustained by the defendants by the construc- 

tion of plaintiff's road, as estimated by the commissioners, inadequate 
to repair their injury so received?" 

"If so inadequate, what is the amount of damages so sustained?" 

Mr. L. L. flrnith, for plaintiff. 
.Messrs. W. D. Pruden and S. L. Scull, for defendants. 

AVERY, J.-after stating the facts: T h e  Code, 551945 and 1946, pro- 
vides that where the prayer of a petitioner for condemnation of right- 
of-way is granted, the Clerk (the Court) shall appoint three disinter- 
ested and competent freeholders, and when their report is filed, "any 
person interested in the land may file exceptions to the report, and, upon 
the determination of the same by the Court, either party to the pro- 
ceeding may appeal to the Court at term, and thence, after judgment, to 
the Supreme Court. The Court, or Judge, on the hearing, may direct 
a new appraisement, modify or confirm the report, or make such order 
in the premises as to him shall seem right and proper. 

I t  seems to have been settled, in the case of Rai l~oad v. Davis, 19 
N. C., 451, that the Constitution (Art. 1, §19), guarantees the right to 
trial by jury in controversies respecting property, only in cases where, 
under the common law, the demand that the facts should be so found 
could not have been refused, and that in fixing the quantum of com- 
pensation to the land-owner for the right-of-way condemned to the use 
of a railroad, commissioners do not invade the province that, under the 
ancient law, belonged peculiarly and exclusively to the jury. Smi th  v. 
Campbell, 10 N. C., 590; XcIni ire  v. Railroad, 67 N. C., 218; Brit t  v. 

Befitom, 79 9. C., 177. 
(249) This is a special proceeding, and in the view of the case most 

favorable to the defendants they had the right to insist that any 
issues of fact raised by the pleadings should be framed by the Clerk 
and transmitted to the Superior Court in term, for trial by jury, and 
when they failed, before the order appointing the cwnmissioners was 
made, to insist upon a verdict upon the controverted facts, they ac- 
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quiesced in  the new mode of trial provided therein and waived that 
which they might have claimed at first. Railroad v. E l y ,  101 N. C., 8 ;  
Spencer v. Qredle, 102 N. C., 68; The Code, 55116, 252, 256 and 1943. 

I n  E l y  v. Railroad, supra, Chief Justice SMITH,  delivering the opinion 
of the Court, said: "Whatever issues of fact are made in  the pleadings 
should have been framed and settled by the jury, and it was too late to 
raise them after the verdict upon the one inquiry agreed on by counsel 
of the respective parties at  the trial before the Judge." After ap- 
parently recognizing the right to have formulated and sent up other 
issues besides that transmitted and passed on, the Court held that, after 
the verdict was rendered and the Clerk again took cognizance of the 
case and appointed commissioners, "the parties must abide by their 
findings of other facts, as they must yield to those of a jury, ordinarily, 
unless set aside by the Court." That was a special proceeding to lay 
off a ditch. 

T h e  Code, $1946, embodies, substantially, the same provisions as ch. 
138, $516, 17 and 18, Laws of 1871-'72. 

I n  Railyoad! v. Phillips, 78 N. C., 50, Justice RODMAN, for the Court 
(in construing the act of 1871-'72), says : "There cannot be an appeal, 
in  its ordinary acceptation, from the commissioners to the Superior 
Court, for the reason that they are not a Court, and for the further 
reason that they make their report directly to the Superior Court, just 
as a referee or master does. * * I t  may be, however, that 
the parties have a right to have a trial by jury. And there (250) 
seems to have been no objection made to a jury trial in  this case. 
And i n  Railroad v. W i c k e ~ ,  74 N. C., 220, there was a jury trial by 
consent." I n  the former case the Court gave judgment for the damages 
assessed by the jury for the right-of-way. 

Whether the defendants could have demanded that an  issue be framed 
upon the question of damages previous to the appointment of commis- 
sioners or not, in any case, we think that the Court erred in overruling 
plaintiff's motion and impaneling a jury to try the issues, after a report 
and exceptions had been filed. The Judge then had the power to order 
a new appraisement, to modify or confirm the report, but the authoyity 
to make "such orders in  the premises as to him should seem right," did 
not empower him to disregard the protest of the plaintiff and restore to 
the defendants a right that they had previously waived, if the law had 
ever given it. 

There is error. The judgment is reversed. The Court below must 
pass upon the exceptions to the report of the commissioners, and confirm 
or alter it, or order a new appraisement, as may be deemed best. 

Error. 
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Cited: White v. Morris, 107 N. C., 101; Banes v. R. R., 109 N. C., 
492; Wovthington v. Coward, 114 N. C., 291; Dkller Co. v. Worth, 
117 N. C., 521; Ledbetter v. Pinner, 120 N. C., 459; Navigation. Co. v. 
Worrell, 133 N. C., 94; R. R. v. Newton, l'b., 134; Porter v. A m  
stromg, 134 N.  C., 454; S. v. Jones, 139 N.  C., 620; Durham u'. Riggs- 
bee, 141 N.  C., 130; 8. v. Wells, 142 N. C., 594; DeLanley v. Clark, 
196 N. C., 283. 

(251) 
*G. W. HELMS v. J. L. GREEN. 

Deed, How Attackecl-Pleading-Evidence-Witness-Fraudulent 
Cowveymce. 

1. I n  actions for the recovery of land, as  formerly in  the action of ejectment, 
any deed offered a s  a link i n  a chain of title is  thereby exposed to attack 
for incapacity in the maker, or because i t  was void under the statutes of 
frauds (13th and 27th Eliz.), though i t  may not have been mentioned in 
the pleadings; but where a party seeks to set aside a conveyance because 
of a fraudulent combination to prevent a fair competition of bidders, he 
must allege the fraud now a s  he was required formerly to file his bill in 
a Court of Equity. 

2. T h e  Code (5579), abolishes the action to obtain discovery under oath, and 
substitutes for i t  a remedy in harmony with the code system by allowing 
a party, in support of the allegations of his complaint, or of a cross- 
action set up in a counterclaim, after eliciting admissions from his ad- 
versary by verifying his pleadings, to examine such adversary party a s  to 
facts within his peculiar knowledge, both before and a t  the trial of the 
action. 

3. A party who puts his adversary on the stand gives him a n  opportunity to 
testifv on his own behalf on cross-examination. and waives his rieht of 
impeiching him by attacking his credibility, but retains the privilege of 
contradicting him by testimony of other witnesses inconsistent with his. 

4. The notorious insolvency of a bargainor in a deed executed to defraud his 
creditors is a circumstance tending to show that  the bargainee, his son- 
in-law, who lived i n  the same neighborhood, participated in  the fraud. 

5. Where a deed was executed to evade the payment of any judgment that 
might be recovered against the grantor in  a n  action for slander pending 
a t  the time of its execution, it is fraudulent, under 13th Eliz. ( T h e  code, 
$1545), a s  to his creditors. 

6. The fact that i t  is exclusively within the power of persons so nearly related 
( a s  the defendant in  this case and his father-in-law, the grantor Hinson) 
to  explain every suspicious circumstance, if they did act in good faith, 
and the neglect to do so voluntarily, or the failure of one of the parties, 
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when he was forced to go upon the stand, to throw light upon it so as to 
fully establish, if their explanation were credited, the bona fides of the 
transaction, is to be considered as due to inability to show that their con- 
duct was consistent with an honest purpose. 

7. The presumption arises rather from the peculiar knowledge on the part of 
parties to a deed that would either confirm or remove suspicion raised by 
circumstances in evidence as to the embarrassment of the grantor and his 
relationship to the grantee than from any positive testimony as to the 
persons actually present at  the transaction. 

8. Badges of fraud are suspicious circumstances that overhang a transaction, 
and where the parties to it withhold testimony that it is exclusively within 
their power to produce, and that would remove all uncertainty, if be- 
lieved, as to its character, the law puts the interpretation upon such 
conduct most unfavorable to the suppressing party as it does in all cases 
where a party purposely or negligently fails to furnish evidence under 
his control and not acceptable to his adversary. 

9. I t  was this well-established rule of evidence that was laid down in Reiger 
v. Davis, 67 N. C., 185, but it was misconstrued and incorrectly stated in 
Treh'eZZ v. Graham, 88 N. C., 208. 

This was an ACTION begun in the Superior Court of UNION (252) 
County, N. C., on September 12th) 1883, for the recovery of a 
tract of land situated in  said county, and tried at  February Term, 1889, 
of said Court, before Clark, J., and a jury. 

The following is a statebent of the facts as far  as is necessary to an 
understanding of the exceptions made by defendant, and which are the 
basis of the appeal. The plaintiff showed title out of the State, and in 
one W. B. Hinson, by introducing in evidence grants from the State to 
one Pinion and one McCollum, and subsequent and successive convey- 
ances to said Hinson; and then offered in evidence a deed from the 
Sheriff, dated February 15th) 1882, regular in  form, and duly proven 
and recorded, purporting to convey to plaintiff the land sued for, and 
reciting that the sale was had under execution issued upon judgment in  
favor of one C. N. Simpson, administrator of W. H. Simpson, 
and against said W. B. Hinson, which judgment was docketed i n '  (253) 
the Superior Court of Union County, N. C., on the 21st day of 
August, 1881, as appeared by the recitals in the Sheriff's deed afore- 
said; and upon the execution and judgment dockets of said Court, which 
were offered in  evidence. After the introduction of these conveyances, 
all of which were admitted to cover the land in dispute, and after evi- 
dence as to defendant's being in possession of the land i n  dispute, and 
as to annual rental value of said land, the plaintiff rested his case. No 
exception is made, or was made, upon the trial, to the evidence, charge 
of the presiding Judge, or verdict of the jury as to the questions of 
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possession and damages. After plaintiff rested his case, the defendant 
offered in  e~idence a deed to himself from said W. B. Hinson and wife, 
dated Xarch 30, 1881, proven and recorded in April, 1885, reciting a 
consideration of $300 as the amount of the purchase-money paid, a copy 
of which deed, with the probate thereof, is hereto appended as part of 
this statement of the case, and marked "8." I t  was admitted that this 
deed covered, or purported to convey, the land in dispute. After the 
introduction of this deed the defendant rested. 

Exception 1.-Plaintiff then called defendant to the witness stand, 
had him sworn, and proposed to elicit from him testimony tending to 
proae said deed, executed to him by Hinson and wife, was fraudulent 
and inoperative. The defendant objected on the ground that said deed, 
as he claimed, could not be attacked for fraud in this proceeding, but 
that an action against the parties to said deed, for the purpose of having 
it cancelled for fraud, was plaintiff's only remedy by which he could 
attack said deed. Objection overruled, and defendant excepted. 

The witness (defendant) then proceeded to testify that he mas a son- 
in-law of W. B. Hinson; that the deed to him was dated the day he got 

i t ;  that he took possession of the land shortly after he got the 
(254) deed; that he was to pay $200 for the land; that he did not 

agree to pay more; that he gave his note to Hinson for the 
$200; that he has never paid anything on the note; that he gave no 
security for the payment of the note, nor did he give any mortgage to 
secure the note; that he didn't know whether or not Hinson was 
insolrent at  the time he executed the deed to 15-itness; that witness 
was never examined in supplemental proceedings taken out against 
Hinson; didn't know of Hinson conveying away other lands about that 
time to his (Hinson's) other son-in-law; didn't know whether Hinson, 
at the time of the conveyance to witness, retained sufficient property to 
pay his (Hinson's) debts; that he heard that Hinson was put in jail 
for refusing to testify in  supplemental proceeding instituted against 
him; that witness at  the time of said conveyance, and from then to the 
trial of this case, was not worth more than his homestead and personal 
property exemption; that witness, and wife of witness, own 148 acres 
of land besides the land in  dispute in this case; that the deed for the 
148 acres was made to witness and his wife jointly, and was partly a 
gift and partly a purchase; that one hundred acres was given and 
forty-eight bought, and witness paid $240; that Hinson conveyed this 
148-acre tract to witness and his wife four or five years after witness 
married Hinson's daughter; that witness now ov7ns $150 worth of per- 
sonal property, and is worth about the same now that he was when the 
deed for the land in dispute was executed to him. Hinson was con- 
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sidered good, or solvent, till a short time before he executed the deed to 
witness for the land in  dispute. 

Witness, on cross-examination, testified that there was no understand- 
ing between him and Hinson that he was to take the deed for the land 
in dispute for the purpose of keeping off Hinson's creditors; that, in 
his opinion, the land conveyed to him (the land in  dispute) was not 
worth more than $200, i t  being in  litigation or in dispute a t  the 
time it was conveyed to him. (255) 

Exception %-The plaintiff then proposed to offer further 
evidence, tending to attack said deed from Rinson to Green for fraud, 
and the defendant objected, and assigned as, the ground therefor, that 
the plaintiff, having introduced the defendant as his witness, could not 
offer evidence tending to impeach or contradict him, but was bound to 
accept as true and conclusive the testimony of said witness. The Court 
overruled the objection in  part, stating his opinion of the law to be that 
the plaintiff was not allowed, and would not be allowed, to introduce 
evidence for the purpose of impeaching the defendant, but that he would 
allow the plaintiff to show, if he could, a different state of facts from 
those as testified to by the defendant. The defendant excepted. Plain- 
tiff then introduced as a witness, J. J. Medlin, who testified that he was, 
and had been for a long time, acquainted with W. B. Hinson; that in 
the year 1881, and at  the time of the execution of said deed from Hinson 
to Green; it was generally reported that W. B. Hinson was insolvent. 

G. W. Mullis, a witness introduced by plaintiff, testified that at the 
time of said conveyance from Hinson to Green, the said Hinson was 
generally reported to be insolvent; that the defendant, J. I;. Green, at  
the time of said conveyance, was residing, and had resided for some time 
prior thereto, in  about a mile or one mile and a half of the said W. B. 

I Hinson; that D. R. Pusser, J. W. Love and the said J. L. Green were 
the sons-in-law of said Hinson, and were such sons-in-law during the 
year 1881, and for some time previous thereto. 

I t  was in  evidence by the plaintiff, who was examined as a witness in 
I 

his own behalf, that the tract of land in dispute, and which was sued 
for, contained about one hundred and twenty-five acres, and was worth 
$5 or $6 per acre a t  the time of conveyance from Hinson to Green; 
and one E. H. Hinson, who was likewise examined as witness for 
plaintiff, testified the same as G. W. Helms as to the quantity (256) 
and value of the land at  the time of said conveyance, i. e., that 
there were about 125 acres of i t  and that i t  was worth $5 or $6 per 
acre. The witnesses Helms and E. H. Hinson both testified that in 
March, 1881, when said conveyance was executed, the said W. B. Hinson 
was generally reported to be insolvent, and was much involved in  debt. 
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The witness Hinson, also testified that at  the time said deed was 
executed, he (the witness) had a suit pending against said W. B. Hin- 
son, in which he had sued for the recovery of $10,000, on account of 
alleged slanderous charges made against him by said W. B. Hinson, and 
that W. B. Hinson, before witness sued him, was solvent and worth 
$3,500 or $7,000. I t  was also in  evidence that at  the time of the execu- 
tion of said conveyance to Green, one James Mullis had commenced suit 
against said W. B. Hinson, for the recovery of $5,000 on account of 
alleged slanderous charges made against said Mullis by said W. B. 
Hinson, and that said suit afterwards abated on account of the death of 
plaintiff Mullis. I t  was i n  evidence that the said suit of E. H. Hinson 
against said W. B. Hinson was compromised sometime after the execu- 
tion of said deed from Hinson to Green. The execution dockets of the 
Superior Court of Union County, N. C., were introduced, showing judg- 
ments which were rendered and docketed against said W. B. Hinson 
after the execution of said deed to Green; one for $179.25 and interest, 
one for $291.15 and interest, and the other amounting to about $60 and 
costs, all of which were rendered on debts contracted by the said W. B. 
Hinson several years before he executed said deed to Green. There was 
evidence that the two first named of these judgments have since been 
paid by T. L. Love and J. W. Love, while the last named judgment was 

one on which an execution issued and a sale was had by the 
(257) Sheriff on February 6th) 1882, a t  which the plaintiff became the 

purchaser and took the deed, dated February 15th, 1882, as here- 
inbefore stated. The judgment and execution upon and under which 
said sale was had were introduced, showing Sheriff's return and allot- 
ment of exemptions to said W. B. Hinson, and that the said land in dis- 
pute in this action and which was sold by the Sheriff, was a part of the 
excess of the homestead allotted said Hinson. The note upon which said 
judgment was rendered was introduced in  evidence, and was dated 
October Ist, 1874. I t  was in evidence that T. L. Love, the subscribing 
witness to the deed from Hinson to Green was a brother to  J. W. Love, 
one of the sons-in-law of said W. B. Hinson. I t  was in  evidence that 
the said W. B. Hinson was committed to jail for refusing to be exam- 
ined i n  supplementary proceedings instituted upon the judgments, which 
were afterwards paid by said T. L. Love and J. W. Love. 

Plaintiff offered in  evidence further the following deeds from W. B. 
Hinson to his sons-in-law D. R. Pusser and J. W. Love. 

Deed to D. R. Pusser, dated December 23d, 1880, conveying a tract of 
land, and reciting a consideration of $1,000 as paid, and to J. W. Love 
dated February 14, 1880, conveying a tract of land, and reciting a con- 
sideration of $275 as paid; a deed to J. W. Love, dated December 24, 
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1880, conveying a tract of land, and reciting a consideration of $325 as 
paid; and another deed to said J. W. Love, dated 11th day of March, 
1881, conveying a large body of land and reciting a consideration of 
$6,500 as paid. 

Plaintiff closed his case, and the defendant offered in  evidence the tax 
lists or tax returns for the years 1881 and 1882, showing the property 
returned by W. B. Hinson for taxation; the return for the year 1881, 
showing personal property to the amonnt of $1,060, and no realty, and 
the return for the year 1882, showing personal property to the 
amount of $1,585, and no realty. The personal property re- (258) 
turned for taxation in  said years, according to the tax returns, 
consisted almost entirely o'f unspecified property. The defendant then 
closed his case. 

The following are the issues submitted to the jury, and their answers 
thereto : 

1. I s  plaintiff the owner and entitled to the possession of the premises 
claimed in  the amended complaint? Ans. Yes. 

2. Does defendant wrongfully withhold possession thereof? Ans. 
Yes. 

3. What damage has plaintiff sustained thereby? Ans. $2 per year. 
There was a verdict for the plaintiff, and defendant moved for a new 

trial, and filed the following exceptions as grounds for his said motion: 
Defendant's motion for new trial and exceptions in  its support are 

as follows : 
1. For  that the Court erred in  permitting the plaintiff to attack the 

deed made by W. B. Hinson to defendant for fraud, without giving 
notice thereof in the pleadings, and without bringing a direct proceed- 
ing for that purpose, as set forth in the first exception stated. 

2. For  that the Court erred in  permitting the plaintiff to offer evi- 
dence tending to contradict the witness J. L. Green, whom plaintiff had 
put on the stand, because the plaintiff had thereby vouched for the 
credibility of said witness, and could not be heard to attack him; and 
that while plaintiff was permitted to show a different state of facts from 
those testified to by said witness, for the purpose of showing he was 
mistaken, yet that rule was not applicable here, for the matters testified 
to by the witness must have been true or false to his knowledge. 

3. For that his Honor erred in  giving thc instructions asked for by 
the plaintiff, and refusing the 7th, 8th and 9th instruction asked 
for by defendant, and in  modifying the 4th, 5th and 6th instruc- (259) 
tions asked for by defendant. 

Xr. J. J. 'V;annn, for plaintiff. 
Messrs. D. Covlington and H. B. Admu for defendant. 
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AVERY, J.-after stating the facts: At an early period in the judicial 
history of this State, i t  was held that courts of law might hear evidence 
and allow a jury to pass even incidentally upon the question, whether a 
deed was void for fraud in the factum or under 13th or 27th Eliz. (The 
Code, $$I545 and 1546). Logan, v. Simmons, 18 N. C., 13. Hence, in  
the trial of actions of ejectment where the question arose whether a deed, 
relied upon by either of the parties as a part of a chain of title, was 
executed to hinder, delay or defraud creditors, evidence was heard to 
attack or sustain such conveyances, though the action was not brought 
to directly impeach its character. Lee v. Plannagan, 29 N. C., 471; 
Hardy v. Skinner, 31 N. C., 191; Hardy v. Simpson, 35 N. C., 132; 
Black v. CaCdwell, 49 N. C., 150; Wimchester v. Reid, 53 N. C., 377; 
Wharton on Evidence, $931. 

Where land has been sold at  execution sale, a party seeking to set 
aside the Sheriff's deed because of a fraudulent combination to prevent 
a fair competition among bidders, was compelled to file his bill formerly 
i n  a Court of Equity and must now allege such facts in his pleadings as 
are relied upon to establish the fraud. Young v. Greenlee, 82 N. C., 
346. But in actions for the recovery of land, as in the old action of 
ejectment, any deed offered as a link i n  a chain of title is thereby ex- 
posed to attack for incapacity in  the maker or because it was void under 
the statute of frauds, though i t  may not have been mentioned in  the 
pleadings. Jones v. Cohen, 82 N. C., 75; Fitzgerald v. Shelton, 95 
N, C., 519. I t  is this distinction that makes the authorities cited and 
relied on by defendant's counsel inapplicable in the case before us. 

The defendant asked the Court to instruct the jury that, 
(260) "(4) even if said deed was executed by W. B. Hinson with the 

actual intent to defraud his creditors, still the plaintiff cannot 
recover unless the plaintiff satisfies you that the defendant Green co- 
operated in  said fraudulent intent, or had notice thereof." 

The Court gave the instruction, adding the words, "unless it was a 
voluntary deed, and not sufficient property was retained to pay Hinson's 
debts." And the defendant further prayed for the charge that, "(5) even 
if W. B. Hinson was notoriously insolvent, and the defendant knew i t  
at  the time said deed was executed, the law raises no presumption that 
Green knew that Hinson intended to defraud his creditors," to which 
the Judge added, "It is a circumstance, however, to be weighed." 

I t  was eminently proper that the qualifying words should have been 
attached by the Court in  both instances. There was evidence tending 
to show that Hinson was embarrassed with debt, and that he did not 
retain property sufficient and available to discharge his indebtedness. A 
number of witnesses testified that he was reputed to be insolvent. The 
defendant Green claims under a deed from Hinson and wife, executed 

222 



N. C.] FEBRUARY TERM, 1890. 

March 20th) 1881, but proven and recorded in April, 1885. H e  offers 
the tax lists, showing that for the year 1881 W. B. Hinson returned 
$1,060, and for the year 1882, $1,585, consisting entirely of personal, 
and almost exclusively of ('unspecified property.'' We cannot concede 
the correctness of counsel's position that the evidence tending to show 
fraud was rebutted by the return of property, the nature of which was 
not pointed out, and most of which, we must infer, could not have been 
reached by an ordinary fie& facias. There was evidence that made i t  
proper that the Judge should modify the fourth instruction as he did. 
Hinson had not only disposed of all of his lands to different members of 
his family, at  what witness said were inadequate prices, and 
afterwards returned for taxation property that did not appear to (261) 
be within the reach of the ordinary process of law to subject i t  
for debt, but the execution of the deed when no persons but members of 
the family were present, as insisted, the failure to register, the great 
discrepancy between the recited and alleged prices, the wide difference 
between the aggregate amount recited as consideration i n  the deeds to 
different members of his family and the amount upon which Hinson 
paid taxes soon after, and other circumstances, certainly justified the 
argument to the jury, and would have supported a finding by them that 
the deed to Green was voluntary, and that in  fact no money was paid 
by him to Hinson for the land. 

The fact that the defendant Green was examined by the plaintiff as 
a witness, does not preclude the latter from insisting before the jury 
that his testimony was not, and that of witnesses who contradicted him 
was true, nor prevent the Judge from submitting any view of the law 
predicated upon that hypothesis. 

T h e  Code, $579, abolishes the action to obtain discovery under oath, 
and provides that no "examination of a party shall be had on behalf of 
the adverse party except in the manner prescribed in  this chapter." 
The four succeeding sections, after providing how a party may be com- 
pelled to appear and answer both before and at the trial, conclude with 
the provision (section 583) that "the examination of the party thus 
taken may be rebutted by adverse testimony." The rules prescribed in 
that chapter for regulating such examinations, interpreted according to 
their plain import and construed in connection with section 268 of The 
Code, furnish a substitute equal to the old bill of discovery as a means 
of eliciting material facts within the peculiar knowledge of an  adversary 
party, and which, moreover, harmonize with the general idea of the 
code system by obtaining the discovery and the remedy sought by the 
party asking i t  in  the same action. Colates v. Wilkes,  92 N. C., 
377. The allegations of the complaint, and every material al- (262) 
legation of new matter constituting a counterclaim in an  answer, 
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directly admitted or not denied, have the effect of a finding by a jury. 
Bonham v. Craig, 80 N. C., 224. When the pleadings are complete, 
other material facts may be elicited from an adversary by examination 
in  support of the main action or the cross-action set up in  the counter- 
claim, if the disclosures by way of admissions are not deemed sufficiently 
full. A party who puts his adversary on the stand gives him an oppor- 
tunity to testify on his own behalf on cross-examination, and waives his 
right of impeaching him by attacking his credibility, but retains the 
privilege of contradicting him by testimony of other witnesses incon- 
sistent with his. Coates v. Wilkes, supra; Turner v. McIZhaney, 8 
Cal., 575 ; Tul v. Byme, 24 N. J., 631 ; Drake v. Eakin,, 10 Cal., 312 ; 
Wharton Ev., §§488, 489. We think, therefore, that neither the de- 
fendant's second assignment of error, nor his exception to the refusal to 
give his instructions numbered 8 and 9, can be sustained. 

The Judge unquestionably stated the law correctly when he told the 
jury that the notorious insolvency of Hinson, if admitted, as set forth 
in  the prayer of defendant, would be a circumstance tending to show 
that the defendant was a participant in the fraud, and we concur in the 
propriety of modifying the original proposition drawn by defendant, as 
i t  was qualified by the addition made by the Court. 

The declared object in  enacting 13 Eliz. was to avoid and abolish 
"feigned gifts, grants, alienations, &c., which may be contrived and 
devised of fraud, to the purpose and intent to delay, hinder and defraud 
creditors and others of their just and lawful actions and debts." So 
that, if Hinson had conveyed to Green in  order to evade the payment of 
any judgment that might be recovered in  an action for slander then 

pending against him, the deed must be treated as fraudulent in  
(263) so far as it affected the rights of creditors, such as the plaintiff 

in  the execution under which G. W. Helms bought. 2 Blk., 436 ; 
2 Atkins' Reports, 481. 

The defendant asked the Court to instruct the jury that, "even though 
the purchase money agreed to be paid may have been less than the actual 
value of the land, this can raise no presumption against the defendant, 
for it is in  proof that the land was involved in litigation, and this fact 
may well explain the inadequacy of price." 

I n  lieu of this the Judge charged them: "That if the jury believe 
that W. B. Hinson, being much involved in debt, conveyed to his son- 
in-law, J. L. Green, the land in dispute at much less than its value, and 
the said son-in-law was himself insolvent at  that time, and secured the 
purchase money by executing his individual note, which has not been 
paid, and without any further security, then the law presumes the said 
deed to be fraudulent, and it is incumbent upon the defendant to rebut 
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said presumption, for the law looks with suspicion upon such transac- 
tions between near relatives." 

The rule laid down by Justice BOYDEN in Reiger v. Davis, 67 K. C., 
185, was, that when a debtor, much embarrassed, conveys property of 
much value to a near relative, and the transaction is secret and no one 
is present to witness the trade but these near relatives, i t  is to be re- 
garded as fraudulent; but when these relatives are made witnesses in 
the cause, and depose to the fairness and bona fides of the transaction, 
and that, in  fact, there was no purpose of secrecy, i t  then becomes a 
question for the jury to determine the intent which influenced the 
parties, and to find i t  fraudulent, or otherwise, as the evidence may 
satisfy them. 

I n  Brown v. Mitchell, 102 N. C., 347, i t  is said that, in  Reiger v. 
Davis, mpm, the Court intended only to lay down a rule of evidence 
applicable in  all cases, whether an issue of fraud is involved or not, 
that "where effective proofs are in  the power of a party who refuses or 
neglects to produce them, that naturally raises a presumption 
that those proofs, if produced, would make, against him." (264) 

The language used by Justice BOYDEN is not correctly repro- 
duced in  the syllabus that seems to have led to an incorrect inference in 
Tredwell v. Graham, 88 N. C., 208. But in any view of the case, it is 
only after the relatives, who were present, make some explanation which, 
if believed, inspires confidence in  their good faith and shows that they 
had no reason or purpose to conceal any of the circumstances attending 
the transaction or the motives leading to it, that the presumption is 
rebutted and the inadequacy of consideration and the failure to summon 
others to witness what occurred in  the family dwindles in importance 
from the basis of presumption to mere badges of f.raud. Green, when 
forced as an unwilling witness to testify, did not repel the presumption 
of a fraudulent intent by showing that there was no purpose to conceal 
the fact that the conveyance had been made, and that in fact there was 
no intention, so far  as he knew, on the part of Hinson, to defraud 
creditors. The explanation made by him is couched in very well guarded 
language. H e  testified on cross-examination, that there was "no under- 
standing between him and Hinson that he was to take the deed to the 
land in  dispute for the purpose of keeping off Hinson's creditors," and 
he did not say that the price was equal to the real value of the land, 
but was as much as it was worth, with the cloud of litigation as to the 
title hanging over it. H e  assigned no reason for postponing the regis- 
tration of the deed, nor did he state that i t  was the positive purpose of 
his father-in-law to exact, and of himself to pay, the consideration evi- 
denced by the note. H e  does not state why i t  was that the recited con- 
sideration was $300, while the real price was $200. I n  order to repel 
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the presumption of fraud, the explanation, when attempted, should have 
been so full that, if believed, i t  would have relieved the transaction of 
all suspicion and established the good faith of the parties to it. The 

fact that i t  is exclusively within the power of persons, so nearly 
(265) related as the defendant and his father-in-law Hinson, to explain 

every suspicious circumstance, if they did act in good faith, and 

I the neglect to do so voluntarily, or the failure of one of the parties, 
when he was forced to go upon the stand, to throw light upon it, so as 
to fully establish, if their explanations were credited, the bona fides of 

I 
I the transaction, is to be considered as due to inability to show that their 

conduct was consistent with an honest purpose. The presumption arises 

~ rather from the peculiar knowledge, on the part of parties to a deed, of 
facts that would either confirm or remove suspicion raised by circum- 
stances in  evidence as to the embarrassment of the grantor and his rela- 

I tionship to the grantee and the failure to state or prove what they know, 
than from any positive testimony as to the persons actually present at  
the transaction. Badges of fraud are suspicious circumstances that 
overhang a transaction (such as those we have already mentioned in 
this case), and where the parties to i t  withhold testimony that it is 
exclusively within their power to produce, and that would remove all 
uncertainty, if believed, as to its character, the law puts the interpreta- 
tion upon such conduct most unfavorable to the suppressing party, as 
i t  does i n  a11 cases where a party purposely or negligently fails to fur- 
nish evidence under his control and not accessible to his adversary. 
Wharton on Ev., $81266 to 1269. This is consistent with the rules as 
to the quantum and quantity of proof requisite upon issues of fraud 
heretofore laid down by this Court. Brown v. Mitchell, supra; Hard- 
ing v. Long, 103 3. C., 1 ;  Berry v. Hall, at  this term. 

The defendant cannot demand that this Court, under a general excep- 
tion to the charge, should follow him in  a search for error in every part 
of it. We can go no further than to review the portion of the charge 
substituted for the special instruction asked. McKinnon v. Morrison, 
104 N. C., 354. 

There is no error. Affirmed. 

Cited: WchrGt v. Middleton, 107 N.  C., 679; Averett v. Elliott, 
109 N. C., 564; Emry v. R. R., Ib.,  602; Peeler v. Peeler, Ib.,  631; 
Herndox v. Ins. Co., 110 N .  C., 283; Banking Co. v. Whitaker, Ib.,  
348; Bonner v. Hodges, 111 N. C., 68; Ba~ber v. Bufalo, Ib.,  214; 
V a m  v. Lawrence, Ib., 34; Fertilizer Co. v. Taylor, 112 N. C., 145; 
Bank v. Bridqem, 114 N. C., 386; Bank v. Gilmer, 116 N. C., 703; 
Holt v. Warehouse Co., Ib., 490; Cobb v. Edwards, 117 N.  C., 252; 
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Pass v. Lynch, Ib., 456; Rendkick v. Dsllinger, Ib., 493; Kelly v. 
McNeill, 118 N.  C., 354; Go'ldberg v. Oohen, 119 N.  C., 67; Cook v. 
Guirkin, Ib., 16 ; Mining Go. v. SmeZCkg Co., Ib., 418 ; R e d m o d  v. 
Chandley, Ib., 580; Pender vl. Mallett, 123 N. C., 60; Locklear v. Bul- 
lard, 133 N.  C., 263; Hobbs v. Cashwell, 152 N .  C., 191; S;mi6h v. 
Wooding, 177 N. C., 548 ; Jones v. Guano Qo., 180 N. C., 320 ; Chesson 
v. Bank, 190 N. C., 189; Stone v. Milling. Co., 192 N.  C., 587; Bolich 
v. Ins. Co., 206 N. C., 155. 

*MARY F. ANDERSON et al. v. G. W. LOGAN. 

The facts relied upon as the basis of a defence or counterclaim must be 
set out in a n  answer with the same precision a s  is requisite in a com- 
plaint, and, therefore, a defendant who expects to prove that  there was 
a n  actual mistake by which the word "heirs" was omitted from a deed 
which he proposes to  offer in evidence, or t o  insist that  there is internal 
evidence in  such deed that  the grantor intended to convey the fee and 
omitted the word of inheritance by mistake, must set up his equity i n  his 
answer. 

The Courts, in  order to carry out the intent of the grantor, where i t  could 
be gathered from the face of a deed, have construed conveyances as  pass- 
ing a n  estate of inheritance in  all cases where the word "heirs" was 
joined a s  a qualification to the name or designation of the bargainees, 
even in the clause of warranty, or where the covenant of warranty was 
confused with the premises or habendurn, if, by a transposition of it, or 
by making a parenthesis, or in any way disregarding punctuation, the 
word "heirs" could be made to qualify the ap t  words of conveyance in 
the premises, o r  the words "to have and to hold" in  the habendurn and 
tenendurn, even though it was made to do double duty as  a part of the 
covenant of warranty. 

Where there a r e  no words of conveyance in the instrument, or where the 
word "heirs" does not appear in  any part  of the deed except in connec- 
tion with the name of the bargainor, or with some expression, such a s  
"party of the first part," used in the clause of warranty, or elsewhere, to 
designate the grantor, the deed, if executed before the  Act of 1879 was 
passed, will be construed a s  vesting only a life estate in the.bargainee. 

Where the deed set forth that  the bargainors, "for and i n  consideration of 
the sum of two thousand dollars to them i n  hand paid by J. W., doth 
give, grant, bargain, sell and convey all of the piece or parcel of land, or 
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so much as our interest, lying and being," &c. (giving a description of 
the land), "to have and to hold all of our interest in the above-mentioned 
lot from ourseWes, our heirs and all that may claim under U S  and our 
ass6gns forever, all that above-mentioned lot and premises" : Held,  that 
the bargainee took only a life estate. 

(267) This was an Action for the Recovery of Land, tried at the 
Spring Term, 1889, of the Superior Court of RUTHERFORD 

County, before Clark, J. 
The plaintiffs offered a deed to Mildred Bowen from the executors of 

James Bowen, dated December, 1825, which, it was admitted, covered 
the land in  controversy, and also the record of the will of James Bowen, 
proven i n  October, 1825. The plaintiffs also proved that Joseph 
Bowen, the husband of said Mildred, was in  possession before her death, 
and that said Mildred Bowen, and those claiming under her, had con- 
tinuous possession of said lot or land in dispute from the year 1831 till 
the year 1869. 

The said Mildred Bowen was twice married-first to Jos. Bowen, by 
whom she had a son, Thomas Bowen, who died, without issue, in  April, 
1879, and Mary 3'. Bowen, who intermarried in 1846 with Joseph Ander- 
son, who died in 1847; and second, to J. H. Wilkins, the issue of which 
marriage were the plaintiff W. T. Wilkins and the plaintiff Sarah J. 
Wilkins, who intermarried with John Tillinghast. J. H. Wilkins died 
in  the year 1884, and this action was brought in  the year 1885. 

The defendant offered in evidence a deed from W. T. Wilkins and 
S. J. Wilkins (now Tillinghast), dated in 1864, covering the locus in 
quo, and contended that i t  was a deed in  fee-simple. The Court held 
that it conveyed only an estate during the life of J. H. Wilkins, and 
defendant excepted. 

The defendant asked that an  issue be submitted to  the jury as to the 
true construction of the deed. The Court declined, and defendant ex- 
cepted. 

The Court, at  the close of the evidence, remarked to counsel that it 
would have submitted an  issue as to whether the deed had been made 
for a life estate by mutual mistake, but there had been no evidence tend- 
ing that way. 

The defendant then offered in  evidence a deed from Martin Walker, 
Sheriff of Rutherford County, to defendant, for all the interest 

(268) 0f.J. H. Wilkins in  the locus in quo, dated November 3, 1869. 
The Clerk testified that after diligent search he could find no 

execution against J. H. Wilkins, as recited in  said deed. The defendant 
entered into the possession of the property soon after the date of said 
deed, and had been in continuous possession ever since. 

228 



N. C.] FEBRUARY TERM, 1890. 

EXHIBIT "8." 

This indenture, made and entered into this 12th day of September, 
in the year of our Lord one thousand eight hundred and sixty-four, 
between Sarah Jane Wilkins and William Terrell Wilkins of the county 
of Rutherford, State of North Carolina, of the one part, and J. H. Wil- 
kins, of the aforesaid county, of the other part- 

Witnesseth: That for and in consideration of the sum of two thou- 
sand dollars, to them in hand paid by the said J. H. Wilkins, doth give, 
grant, bargain, sell and convey, all that piece or parcel of land, or so 
much as our interest, lying and being in  the township of Rutherfordton, 
and county and State aforesaid, beginning at the corner of said lot, next 
to the court-house, and runs thence 8 west with Main street 80 feet 7 
inches, to the corner of McEntire's lot, on said street; thence north 82 
west 116 feet 10 inches to a stake, on the side of the back street; thence 
south 8 west 94 feet 7 inches to the corner of the lot purchased of Gra- 
ham; thence with the line of said lot south 82 east 282 feet 10 inches to 
the public square, the other corner of the Graham lot; thence north 82 
east 14 feet with the line of the public square to a stake; thence south 
88 east to the beginning, agreeable to the plan and plot of said lot and 
premises: to have and to hold all our interest in the above mentioned 
lot from ourselves, our heirs, and all that may claim under us, 
and our assigns forever, all that above mentioned lot and (269) 
premises. 

SARAH J. WILKINS. [Seal.] 
W. T. WILKINS. [Seal.] 

Witness : WM. ANDERSON, 
T. B. TWITTY. 

The defendant asked the Court to instruct the jury that plaintiff, on 
the evidence, could not recover, because- 

1. The claim was barred by the statute of limitations. 
2. Because James Bowen's will did not give his executors power to 

make sale of his realty. 
3. Mrs. Anderson was sole heir at law of Joseph Bowen, and that her 

title was barred by statute of limitations. 
No title or color of title in Joseph Bowen having been shown, the 

Court so refused to charge. Exception by defendant. Verdict for the 
plaintiff on all the issues as set out in the record. 

Motion by defendant for new trial, assigning as errors the exceptions 
above noted. Motion overruled; judgment signed; appeal by defendant. 

Counsel for defendants abandoned in this Court the exceptions not 
set forth above. The defendant excepted. 
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M e s ~ s .  J. A. Forney and M. H. Justice, for plaintiffs. 
Messrs. T. P. Devereux, W.  A. Hoke and J .  C. L. Harris, for defend- 

ants. 

AVERY, J.-after stating the facts: The facts relied upon as consti- 
tuting the basis of a defence or canterclaim, must be set out in an 
answer with the same precision as is requisite in  a complaint. Rountree 
v. Brinson, 98 N. C., 107. Therefore, an equitable defence must be set 
forth i n  an  answer, as well as proven on the trial, just as the grounds of 

equitable relief demanded must be distinctly alleged in  a com- 
(270) ~ l a i n t ,  and the probata made to correspond. I n  Vickers v. Leigh, 

104 N. C., 248, the plaintiffs brought their action (in the nature 
of a bill in  equity) to correct a mistake in  omitting the word "heirs" 
from the deed, and the prayer in  the bill in  Rutledge v. Smith, 45 N. C., 
283, was that a similar mistake be corrected in the same way. So that, 
if we were to concede (though we are not prepared to do so) that there 
is internal evidence in the language of the deed sufficient to show that 
the grantors intended to convey the fee, and omitted the word "heirs" 
by mistake, the answer fails to set up any such equity, or any but strictly 
legal grounds of defence. I t  is needless, therefore, to draw distinctions 
between the form of this deed and that which was the subject of the 
action i n  Viclcers v. Leigh, supra. We could not ex rnero motu grant 
equitable relief to the parties who fail to lay the necessary foundation 
by alleging the facts which, as they claim, entitle them to it. 

But  the defendant contends that even in a Court of law, under the 
old system, the deed would have been so construed by transposing the 
word "heirs" from the covenant of warranty to the habendum as to make 
i t  pass to J. H. Wilkins the fee in  the land conveyed. The old estab- 
lished rule was that, in order to create an estate of inheritance, the word 
"heirs" must appear either i n  the premises or the habendum of the deed. 
2 Black, 298; Stell v. Barham, 87 N. C., 62. The Courts, in  order to 
carry out the intent of the grantor, where i t  could be gathered from the 
face of a deed, have, in  a liberal spirit, construed conveyances as passing 
an  estate of inheritance in  all cases where the word "heirs" was joined 
as a qualification to the name or designation of the bargainees, even in  
the clause of warranty, or where the covenant of warranty was confused 
with the premises or habendum, if, by a transposition of it, or by making 
a parenthesis, or i n  any way disregarding punctuation, the word "heirs" 

could be made to qualify the apt words of conveyance in the 
(271) premises, or the words "to have and to hold" in  the habendurn 

and tenendurn, even though i t  was made to do double duty as a 
part  of the covenant of warranty. Among the cases falling under this 
principle are Statom v. fi!ullis, 92 N. C., 624; Graybeal v. Davis, 95 



N. C.] FEBRUARY TERM, 1890. 

N. C., 508; Hicks v. Bullock, 96 6. C., 164; B u m  v. Wells, 94 N. C., 
67; Ricks v. Pulliam, 94 N. C., 225; Phillips v. Thompson, 73 N .  C., 
543; Waugh v. Miller, 75 N. C., 127; Allen v. Bowen, 74 N. C., 155; 
Phillips v. Davis, 69 9. C., 117. 

But where there are no words of conveyance in the instrument, or 
where the word "heirs" does not appear in any part of the deed, except 
in connection with the name of the bargainor, or with some expression 
such as "party of the first part," used in the clause of warranty, or else- 
where, to designate the grantor, the deed, if executed before the Act of 
1879 was passed, will be construed as vesting only a life estate in the 
bargainee. Batchelor v. Whitaker, 88 N. C., 350; Stell v. Bayham, 
supra. 

The material portions of the conveyance, referred to as exhibit "A," 
are as follows: "Witnesseth, that for and in consideration of the sum 
of two thousand dollars, to them in hand paid by the said J. H. Wilkins, 
doth give, grant, bargain, sell and convey all of the piece or parcel of 
land, or so much as our interest, lying and being," &c. (giving a descrip- 
tion of the land), "to have and to hold all of our interest in the above 
mentioned lot from ourselves, our heirs and all that may claim under 
us, and our assigns forever, all that above1 mentioned lot and premises." 
The instrument is written in  the first person and the word "heirs" is 
used only once, qualified by the pronoun "our," and plainly referring to 
the bargainors, so that no transposition can cure the fatal defect. 

I f  there were no other difficulty in  the way, we could not declare that 
the word of inheritance had been omitted by mistake, where there is no 
allegation of mistake in the answer, and we find among all the cases 
decided by this Court, no instance in which the word "heirs," 
when distinctly used in connection with the word or designation (272) 
of a bargainor, in a covenant of warranty, has been made to serve 
the additional purpose of creating an estate of inheritance in the 
bargainee. 

There is no error. The judgment of the Court below must be affirmed. 
Affirmed. 

Cited: Saunders v. Saunders, 108 N. C., 332; Mitchell u. Mitchell, 
Ib., 543; Ray  u. Corn'rs, 110 N. C., 172; Shaffer v. Hahn, 111 N. C., 
8 ;  Tucker v. Williams, 117 N. C., 120; Allen v. Baskerville, 123 N.  C., 
127; Printing Co. v. McAden, 131 N. C., 184; Real Estate Co. v. 
Bland, 152 N. C., 230; Cullem v. Cullens, 161 N.  C., 347; Whichard 
v. Whitehurst, 181 N. C., 54. 
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HENDERSON TUCKER v. E. W. WILKINS. 

False Imprisonment-A~I-est-Pleadings-Evidence-Probae Cause- 
A ppeal-Damages. 

1. In an action for false imprisonment, the defendant admitted, by not deny- 
ing in his answer, that the warrant of arrest under which the plaintiff 
was taken in custody was issued before action was begun by issuing 
summons : Beld, that such admissions, in another action, should be taken 
as true, and any evidence admitted on that point was irrelevant. 

2. Evidence that defendant never made any demand for the debt upon which 
the warrant of arrest was issued, was competent to show the absence of 
probable cause and the animus of defendant in issuing the warrant. 

3. Mere general rumor that a person indebted has removed to another State 
is not sufficient to justify his creditor in suing out a warrant for his 
arrest. There should be such evidence as would induce a reasonable man 
to believe that the facts existed upon which he based his application. 

4. The pendency of an appeal from a judgment of the Justice of the Peace 
upon the cause of action-the order of arrest having been discharged as 
void-is no bar to the maintenance of an action for  unlawfully causing 
the arrest of an alleged debtor upon the void order of arrest. 

This was a CIVIL ACTION, tried at  the Fall  Term, 1889, of HALIFAX 
Superior Court, before Boykil~, J. 

(273) The complaint formally alleges two distinct causes of action. 
The first is for false imprisonment, in  that the defendant pro- 

cured a warrant of arrest to be issued by a Justice of the Peace, and had 
the plaintiff arrested upon the same by a proper officer and deprived of 
his liberty "for twenty hours," the warrant being void, because no action 
had been begun by the defendant against the present plaintiff by sum- 
mons to recover his alleged debt specified in the warrant. The second 
cause of action is for malicious prosecution, in  maliciously suing out a 
warrant of arrest without probable cause. 

The issues submitted to the jury were as follows: 
1. Did the defendant Wilkins, on or about the 17th day of December, 

1888, wrongfully and illegally cause the arrest of the plaintiff, in the 
manner set out in  the complaint? 

2. Did the defendant Wilkins, on or about the 17th day of December, 
1888, with malice and without probable cause, cause the arrest and im- 
prisonment of the plaintiff, as alleged in  the complaint? 

3. What damage, if any, is the plaintiff entitled to recover? 
It was alleged that the warrant of arrest was issued and served on the 

17th of December, 1888, and a summons was afterwards issued pertinent 
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on the 18th of the same month. On the trial the plaintiff was allowed 
to put in  evidence a summons, dated the 18th of the same month i n  
another action, and the defendant excepted. H e  was allowed to testify 
in his own behalf among other things, "Wilkins never made any demand 
on me before I paid $10, nor thereafter." 

The defendant excepted. 
The defendant proposed to testify on his own behalf that "it was 

generally rumored in the neighborhood that plaintiff had gone to 
Virginia to live, and that he had heard and believed such rumor," (274) 
and he believed, "at the time he had plaintiff arrested that plain- 
tiff had removed to Virginia." The proposed evidence was rejected and 
the defendant excepted. 

The following is part of the case stated on appeal: 
"The defendant asked the Court to instruct the jury- 
"4. That if the jury is satisfied from the evidence that the action of 

E. W.  Wili%i:m v. Hendevson, Tucker, and the order of arrest issued 
therein, were taken by appeal to the Superior Court, and are now pend- 
ing there, then the plaintiff cannot recover in this action. 

"5. That, upon the whole evidence, the plaintiff cannot recover. 
"6. That plaintiff having shown no actual damages, the jury cannot 

find for the plaintiff more than nominal damages. 
"7. That, upon the whole evidence, the plaintiff cannot recover in this 

action. 
"8. That there is no evidence before the jury that the summons in the 

case of E. W. Wilkins v. Henderson Tucker was not issued until after 
the order of arrest, and in the absence of such evidence the presumption 
is that the summons was issued before, or at the time, the order of arrest 
was issued." 

I n  answer to the fourth prayer, the Court told the jury that if they 
believed the evidence, the order of arrest had, on motion of the defendant 
therein made at the trial in the Justice's Court, been vacated, and said 
defendant released and discharged from arrest, and if no appeal was 
taken therefrom, then an appeal taken by said defendant from the judg- 
ment for the debt duly rendered against him did not have the effect of 
taking up the judgment vacating the order of arrest, and the pending of 
the action on the account on appeal could not affect this action. 

The Court refused to give the fifth, sixth, seventh and eighth (275) 
prayers as asked, and defendant excepted, but instructed the jury 
that, if they believed the evidence, there was not probable cause for the 
arrest of the plaintiff in  the action of E. W. Wilkins v. Henderson 
Tucker; and if they believed that the arrest was prompted by malice 
on the part of said Wilkins, then the jury should answer Yes to the 
second issue. The Court then instructed the jury as to what constituted 
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malice; that in law it meant an act done wrongfully, with a desire or 
purpose to injure, and without reasonable and probable cause, and that 
the act need not be dictated by angry feelings and vindictive motives; 
that the jury could infer malice from want of probable cause, but i t  
was an inference which could be rebutted; and if they believed the evi- 
dence of the defendant Wilkins, then he was not actuated by malice, 
and they should answer No to the second issue. 

Defendant Wilkins excepted. 
The Court further instructed the jury, that if they found the second 

issue No, and the first issue Yes, they could not give punitive damages, 
but only give such damages as they thought, from the evidence, was a 
reasonable compensation for the annoyance, loss of time and indignity 
put upon plaintiff; but if they found the second issue Yes, then the 
jury could, if they saw fit, give the plaintiff exemplary, or punitive, 
damages. The defendant excepted. 

The Court further instructed the jury that if, from the evidence, they 
believed the order of arrest was issued before the summons, then the 
jury should find the first issue Yes; otherwise, no. Defendant excepted. 

The jury returned a verdict finding the first and second issues Yes, 
and assessing plaintiff's damages at $300. There was a motion for a 
venire de  nouo for error in admitting and rejecting evidence, as herein- 
before stated, and for failing to give instructions asked, and in  those 

given. 
(276) The Court gave judgment for the plaintiff, and the defendant 

appealed. 

iVr. J .  11.1. Mullen, for plaintiff'. 
K O  counsel contra. 

MERRINON, C. J.-after stating the facts: The first exception is 
without force, because, although the summons received in evidence was 
irrelevant, it was harmless, as the defendant admitted by his answer 
that the summons issued in his action before the Justice of the Peace 
was issued on the 18th of December, 1888. The complaint so alleged 
expressly, and the defendant did not in his answer deny the allegation. 
I t  was, therefore, to be taken for the purposes of the action as true. 
The Code, $268; Grant v. Qooch, decided at  this term, and cases there 
cited. 

Obviously, the evidence of the plaintiff, testifying in his own behalf, 
embraced by the second exception, was competent. I t ,  in  connection 
with the other evidence, tended to prove the absence of probable cause 
and the animus of the defendant in suing out the warrant of arrest. I t  
was of slight importance. 
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The evidence of the defendant, testifying in his own behalf, embraced 
by the  third exception, was properly rejected. Merely general rumor 
that the plaintiff had gone to the State of Virginia did not constitute 
probable cause, nor could it  warrant, justify or excuse the action of the 
defendant in suing out a warrant of arrest. He  should have made 
inquiry of those who would probably know that the rumor was well or 
ill founded, or have ascertained facts and circumstances such as would 
prompt a rational, fair and prudent man, having just regard for his own 
rights, and the like of others, to believe that the facts alleged and made 
the basis of the application for the warrant of arrest did in fact exist. 
Mere rumor could give rise to only suspicion and vague conjec- 
ture. Besides, the warrant of arrest was not asked for upon the (277) 
ground that the defendant therein had removed to Virginia, but 
upon the other alleged ground that he  had "removed, disposed of, or 
secreted, or is about to remove, dispose of, or secrete his property, with 
intent to defraud his creditors." The evidence so rejected was irrel- 
evant. 

The evidence did not warrant the fourth instruction asked for by the 
appellant. A11 the evidence, fairly interpreted, went to prove that the 
Justice of the Peace before whom the action was tried vacated the order 
of arrest and discharged the defendant therein, and there was no appeal 
from the order in  this respect, so far as appears. The defendant in  
the action appealed from the judgment given against him for the amount 
of the debt demanded, but this did not vacate the order vacating the 
order of arrest and discharging the defendant therefrom. Roulhac v. 
Brown, 87 N. C., I ;  Pasour v. Linebe~ger,  90 N. C., 159. 

The other exceptions are without merit. The Court was fully war- 
ranted in  telling the jury that, if they believed the evidence, there was 
not probable cause. Indeed, there was no evidence, so far as appears, 
tending to prove the alleged fraudulent disposition by the plaintiff of 
his property. Manifestly, there was evidence from which the jury 
might find the issue of fact in respect to the arrest of the plaintiff, with 
malice and without probable cause, in his favor, and the defendant has 
no reason to complain of the instruction given in  respect to damage. 

Affirmed. 

Cited: 8. v. Marltilz, 191 N.  C., 403. 
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JAMES W. GRANT, Adm'r, v. J. T. GOOCH, Adm'r, et al. 

Bond-Presumptioa of Paymeat-Admissions in Rebuttal- 
Executors-Recordk-Evidence. 

1. Where a single bond was executed in 1860, and more than ten years, ex- 
clusive of time between May, 1861, and January, 1870, had elapsed before 
the bringing of an action upon it, there is a presumption of payment or 
satisfaction thereof. 

2. To rebut this presumption, the admissions of the maker and his adminis- 
trator are both competent; but the mere admission of the administrator 
that he had not paid it would not be sufficient to rebut the presumption 
as to his intestate. 

3. Ordinarily, evidence to rebut the statute of presumptions ought to embrace 
the whole period. 

4. Where, in a former action in which the same instrument was in contro- 
versy, the administrator of the maker did not deny the alZegcbtio% that 
the bond had not been paid: Held., that upon the trial of a subsequent 
action, in which the question of payment was an issue, the record of this 
admission could be read as evidence to rebut the presumption of pay- 
ment. 

5. The fact that such former action was decided in favor of the defendant, 
cannot avail to affect or lessen the weight of the admission. 

This was a CIVIL ACTION, heard at the May Term, 1889, of HALIFAX 
Superior Court, upon a report of a referee, by MacRae, J. 

The case presented by the record is, in  substance, this: I t  appears 
that Eliza A. Phillips died in the county of Northampton prior to 1860, 
leaving a last will and testament, which was proven, and Joseph M. S. 
Rogers qualified as executor thereof. Afterwards, John J. Long, the 
intestate of the defendant, executed to the said executor his single bond 
for $290.65, dated the 22d of May, 1860, and due at six months from 
date. Afterwards, the said executor died in  the same county, on the 3d 

of July, 1876, and the plaintiff was appointed administrator 
(2'79) d. b. n. c. t. a. of the said testatrix, Eliza A. Phillips. The said 

Long afterwards died on the 9th of May, 1877, and Edward 
Conigland was appointed administrator of his estate; and afterwards, 
in the same year, the said Conigland died and the defendant was ap- 
pointed administrator de bo& non of the said Long, deceased. 

This action is brought by the plaintiff, administrator d. b. n. c. t. a. 
of the said Eliza A. Phillips, deceased, to recover judgment for the 
money due upon the single bond above specified against the defendant, as 
administrator de bofiis n0.n of the maker thereof. The defendant 
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pleaded payment, and "that the cause of action declared on arose, if 
a t  all, more than ten years before the commencement of this action." 

I t  appears also that on the 19th of February, 1879, W. J. Rogers, as 
executor of the said Joseph M. S. Rogers, who was in his life-time 
executor of the will of the said Eliza A. Phillips, deceased, as above 
explained, brought his action in the Superior Court of the said county 
against the present defendant administrator, &c., to recover judgment 
for the money due upon the single bond above mentioned, claiming and 
alleging that the same belonged to the estate of his testator. I n  that 
action i t  was expressly alleged, among other things in the complaint, 
"that no part of said bond (that therein specified and that now sued 
upon) has been paid." The defendant in that action (who is the present 
defendant) did not in his answer therein deny or controvert the last 
above recited allegation of the complaint therein. 

I n  this case there was a reference, and the referee was charged "to 
hear and determine all matters of law and of fact arising herein. On 
the trial before the referee, the plaintiff put in evidence, the defendant 
objecting, the record of the action last above mentioned and referred to, 
for the purpose of proving that the said single bond now sued upon had 
not been paid, and to rebut the presumption of payment created 
by the lapse of time and the statute (Rev. Code, ch. 65, see. 18). (280) 
The defendant objected, and excepted to the reception of such 
evidence. The referee found, as a fact, that the bond had not been 
paid. The Court affirmed the findings of the referee as to the law and 
facts, and gave judgment in favor of the plaintiff, from which the de- 
fendants appealed. 

Mr. J. M. ibfullen,, for plaintiff. 
Nr .  R. B. Peebles, for defendants. 

M E ~ M O N ,  C. J.-after stating the facts: The single bond sued upon 
in this action having been executed in 1860, and more than ten years 
having elapsed after its maturity, excluding the time from the 20th of 
May, 1861, to the 1st of January, 1870, as required by the statute (The 
Code, $137), before the action began, the statute applicable (Rev. Code, 
ch. 65, see. 18) raised "the presumption of payment or satisfaction" 
thereof. The plaintiff, however, had the right on the trial to rebut 
such presumption by any competent evidence to prove that the bond had 
not been paid or satisfied. One sort of competent evidence for that pur- 
pose was the admission of the maker of the bond in his life-time, or of 
the defendant, his administrator, after his death, that i t  had not been 
paid. The admissions and declarations of the latter in such respects 
are competent evidence, because he legally represents his in tes ta tehas  
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possession and control of all his personal property-rights, credits, his 
receipts, acquittances, his business papers, and the like; has the oppor- 
tunity and means of learning of the indebtedness of his intestate, and i t  
i s  his duty to do so. It is presumed that he discharges his duty prop- 
erly, and that he will not admit that such bond, brought against his 
intestate's estate is due and unpaid, when, in fact, it had been paid. 

I f  such bond, presumed to be paid, has not in  fact been paid, he  
(281) may pay it. Tucker v. Baker, 94 N. C., 162, and the cases there 

cited. The mere admission, however, by the administrator that 
he had not paid the bond as to which such presumption existed, would 
not be sufficient to rebut the presumption; his intestate may have paid 
i t  i n  his life-time. Ordinarilv. the admissions. or other evidence to rebut ", 
the presumption of payment of such bond in  question, must be such in 
its scope, meaning and effect as will embrace the whole period of ten 
years, the lapse of which raises the ~ r e s u m ~ t i o n .  Rowland v. Windley, 
86 N. C., 36, and the cases there cited. 

Now, the present defendant, being defendant in  another action de- 
termined before this one began, the bond here sued upon being the sub- 
ject of that action, admitted, in  legal effect, not simply that he had not 
paid this bond, but that i t  had not been paid a t  all, by his intestate or 
any person; that it remained due and unpaid. I t  was alleged in the 
complaint in  that other action, in  express terms, "that no part of said 
bond (that now sued upon) had been paid." The defendant answered 
the complaint in  that action as to the allegations therein, other than the 
one above mentioned. As to it, he was silent. Such silence--failure to 
deny that the bond was unpaid-was an admission of and by the de- 
fendant that i t  had not been paid-not merely an  implied admission, 
but the statute (The  Code, 8268) provides and declares that such allega- 
tion that the bond had not been paid would "be taken as true." This 
Court, in  construing this statute, said, in  B o n h m  Q. Craig, 80 N. C., 
224, that "the complaint alleges that there was no money paid, and the 
deed was the voluntary act of the grantor, and this allegation is not 
denied in  the answer. The fact is, therefore, admitted, and the effect 
of the admission is as available to the plaintiff as if found by the jury." 
Other cases are to the like effect. Jenkins Q. The  Ore Co., 65 N. C., 
563; Kelly v. McCallurn, 83 N. C., 564. Such admissions ordinarily 

imply that they were made deliberately and of purpose, but they 
(282) are subject to explanation when used as evidence. They consti- 

tute evidence against the party making them in all actions and 
proceedings against him, wherein they may be pertinent and competent, 
just as are admissions and declarations of a party made adverse to his 
right on any occasion. Their weight depends always upon whether or 
not they were made with deliberation or incautiously, and they are sub- 
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FERT~LIZER Co. v. REAMS. 

ject t o  proper explanation. Mason v. McCarmick, 85 N. C., 226; 
A d a m  v. Utley, 87 N. C., 356; Guy v. Manuel, 89 N. C., 83; Brooks 
v. Brooks, 90 N. C., 142; White v. Beamafi, 96 N. C., 122; Smith v. 
Nimocks, 94 N. C., 243. 

The  referee, therefore, properly considered the  admission made by the 
present defendant i n  the answer i n  the action referred to in  determining 
the  question, whether or not the  bond now sued on had been paid. The 
fac t  that  that  action was decided i n  favor of the defendant therein could 
not affect his admissions as evidence i n  this action. And we may add 
here that  that action failed because the  plaintiff therein was not the 
owner of, and entitled to sue upon, the  bond-the subject of the present 
action. Rogers v. Gooch, 87 N. C., 442. 

Affirmed. 

Cited: Tucker v. Wilkins, an,te, 276; Gossler v. Wood, 120 N. C., 73. 

THE SOUTHERN FERTILIZER CO. et al. v. H. A. REAMS et  al. 

Intmranlce-Asm'gnment-Equity-Finding of Facts by the Court- 
Supplementary Proceedings-Judgment-Creditor's Lien-Registrar 
tion-Contract-Partnership. 

1. When, pursuant to the agreement of the parties, the Court finds the facts 
of a case, such findings are conclusive, subject to the exceptions-(1) that 
there was no evidence to support them; (2)  that incompetent evidence 
was admitted ; (3) or that some material fact or question was left out of 
consideration. 

2. This Court will not review the finding of the Court below which was against 
the weight of the testimony. 

3. An exception that the Court refused to find certain specified facts is not 
sufficient. The Court must have failed or refused to pass upon or con- 
sider such facts or questions arising therefrom. 

4. Where, in supplementary proceedings, the judgment creditors of R. sought 
to subject the amount recovered by R.'s receiver in suits against certain 
insurance companies on account of loss by fire of some tobacco, which 
loss was payable to one M. : Held, that where such suits were brought to 
determine the liabilities 07 the insurance comrpmies solely, and the other 
questions were left to be determined by these proceedings, the finding of 
the Court in those suits that R. was the sole owner of the tobacco was 
not an estoppel upon M., who was resisting the claims of the judgment 
creditors. 
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FERTILIZER Co. v. REAMS. 

5. If M. had no technical insurable interest, only the insurance companies 
could avail themselves of it as a defence on account of such contracts 
being against public policy. 

6. The plaintiffs-judgment creditors-having no lien on the tobacco and no 
interest in the insurance money recovered, must pursue their rights, if 
any, i% equity. 

7. A contingent assignment of an insurance policy, with the subsequent assent 
of the company, makes a new and valid contract with the assignee, and 
puts the legal title to the amount of the loss in him, and he may sue for 
it in his own name. 

8. Even if the assignments of the insurance policies were made to secure 
indebtedness, they were not void as against plaintiffs for want of regis- 
tration, where the assignor and assignee were partners. 

9. Discussion by SHEPHERD, J., of what constitutes a partnership. 

(284) This was a Supplementary Proceeding, heard at  the August 
Term, 1889, of ORANGE Superior Court, before Graves, J. 

The purpose was to subject certain moneys ($25,000) recovered in 
suits brought by the receiver of the defendant H. A. Reams, against 
some insurance companies, for loss resulting from burning some tobacco, 
and tried, after removal into the United States Circuit Court. 

The plaintiffs in  these proceedings are the judgment creditors of the 
defendant Reams, by judgments obtained prior to certain transactions 
between the defendant and one Eugene Morehead, by which he became 
indebted to Morehead & Company for moneys advanced under a verbal 
agreement that Morehead woad  furnish the money to pay for tobacco, 
for handling, rents, and all expenses attached thereto; Reams was to 
purchase the tobacco, give it his personal attention and time, then to 
take out insurance to secure Morehead & Company for the money fur- 
nished; when the tobacco was sold and closed out, the purchase money, 
with all expenses attached, was to be paid to him; then, if there was 
anything left, Reams was to have one-half for his services. Several 
policies of insurance were taken out and made payable, by subsequent 
assignment, with the assent of the companies, to "E. Morehead" and 
"Morehead & Go.," as their interest shall appear. The plaintiffs, judg- 
ment creditors of Reams, contended that the money recovered on the 
insurance policies stood in  the place of the tobacco, in which Reams 
alone had an insurable interest, and that therefore they alone were en- 
titled to have i t  subjected to their claims, and that Morehead was es- 
topped to assert any interest therein. 

The cases tried in  the United States Court, consolidated in  one, stated 
that a joint recovery was effected under an agreement that the rights of 

the parties to the cause should be determined under the proceed- 
(285) ings heretofore commenced, i. e., these proceedings. 
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The following are the facts found by the Court and judgment 
thereupon : 

1. The plaintiffs are creditors of H. A. Reams, who had reduced their 
debts to judgments in  the Superior Court of Orange County. The 
amounts are shown on the records. 

2. That the said judgments remain unsatisfied. 
3. That plaintiffs instituted these proceedings, supplementary to the 

execution, against the defendant H. A. Reams. 
4. These ~roceedings were, by order of this Court, consolidated. 
5. That Eugene Morehead was made a party, and after his death his 

executrix was made a party to these proceedings. 
6. That at  the time of the transactions hereinafter stated, H. A. 

Reams and Eugene Morehead were residents of the county of Durham 
and of the town of Durham. 

7. That Eugene Morehead carried on a banking business in the town 
of Durham from June, 1880, to January 2, 1884, under the name of 
"The Banking House of Eugene Morehead." 

8. After January 2, 1884, the banking business was continued by 
Eugene Morehead and Gerrard S. Watts, of Baltimore, under the raame 
of "The Banking House of Eugene Morehead & Go." 

9. That Henry A. Reams failed in  business and became insolvent, 
owing, i n  addition to the debts of plaintiffs in these proceedings, large 
debts to other parties, which are still unpaid; and was insolvent at the 
time of the purchases of the tobacco on which the receiver collected the 
insurance money which is sought to be subjected to the payment of 
plaintiffs' debts. 

10. The purchases of tobacco were made in the name of H. A. (286) 
Reams, under an agreement with the said Eugene Morehead, as 
follows: "Morehead would furnish the money to pay for the tobacco and 
for the handling, rents and expenses attached thereto, and Reams was 
to buy the tobacco, give it his personal attention and time, take out 
insurance on the tobacco for Morehead's benefit, as security to him for 
the money furnished; when the tobacco was sold and closed out, the 
purchase money and all expenses attached was to be paid to him; then, 
if there was anything left, Reams was to have one-half of i t  for and in 
consideration of his services. This arrangement was made prior to 
May, 1882, and to cover any losses Reams was to deposit $500. After- 
wards, in November, 1883, Reams and Morehead had a reckoning, and 
thereafter Reams continued to buy under the same terms, except that 
he was not required to make any deposit to cover losses. 

11. Purchases of tobacco were from time to time made by Reams and 
paid by drafts on the banking house of Eugene Morehead and Eugene 
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Morehead & Go., a separate account being kept on the books in  Reams7 
name. 

12. Tobacco thus purchased was stored in  Durham and policies of 
insurance were taken out-which policies, with all the other documents 
and changes therein, are made a part of this finding of fact and accom- 
pany his statement. 

13. The tobacco in store at the time i t  was burned was purchased by 
H. A. Reams between November, 1883, and January, 1885, when the 
fire occurred. 

14. There had been no levy of execution on the tobacco. That Henry 
A. Reams was in possession of the tobacco bought, and exercised the rights 
of absolute ownership over it, such as storing it  in his own name, paying 

storage charges by his own check, selling and shipping in his own 
(287) name, receiving pay first and depositing the money received for 

i t  in bank to his credit. 
15. That in the buying and selling of this tobacco neither Henry A. 

Reams nor Eugene Morehead, nor Eugene Morehead & Co., ever gave 
any notice, either verbal or written, that said Reams was not carrying 
on the business for himself, or that he was not the absolute owner, 
except the matters contained in the several policies of insurance. 

16. That from November, 1883, to January 2d, 1884, said Reams 
procured the money to pay for the tobacco bought by checking on the 
banking house of Eugene Morehead, which checks were paid and 
charged to the account of said Reams, and interest charged said Reams 
on over-drafts. 

17. That after January 2d, 1884, said Reams obtained some of the 
funds used for purchasing the tobacco by discounting with the banking 
house of Eugene Morehead & Co. the notes of H. A. Reams and Eugene 
Morehead at from 8 to 12 per cent., and the net proceeds passed to the 
credit of H. A. Reams. 

18. That said Reams also drew two drafts, each for $5,000, upon 
John S. Lockhart, payable to  himself, which drafts were both accepted, 
and they were discounted at the banking house of Eugene Morehead & 
Co. at a rate from 8 to 10 per cent., and the net proceeds passed to the 
credit of H. A. Reams, and Reams checked the same out to pay for 
tobacco, etc. 

19. That the nature of the transactions between said Reams and 
Eugene Morehead and Eugene Morehead & Co. was not made public, 
except as the same was entered on the bank books of the bank and on 
the policies of insurance. 

20. That Eugene Morehead and Eugene Morehead & Go. allowed said 
Reams to hold himself out as the owner of the tobacco purchased by 
him, except so far as the nature of the business was disclosed by the 
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books of the bank and the conditions of the policies of insurance. 
21. That tobacco was insured in manner shown by the several (288) 

insurance policies, herewith filed, with the knowledge of said 
Morehead. 

22. That the premiums for such insurance were paid by checks on the 
banking house of Eugene Morehead or Eugene Morehead & Co. 

23. That the policies of insurance were intended to be taken out as 
they were corrected by the consent of the companies; that these correc- 
tions were made at the request of H. A. Reams about the 22d November, 
1884, by placing slips or writing on the face of the said policies, '(Loss 
payable to Eugene Morehead"; "Loss, if any, payable to Eugene More- 
head"; "Loss payable to Eugene Morehead, as his interest may appear"; 
and for a more definite statement of facts the policies are all filed as 
part of this statement of facts. 

25. That there was no written contract signed by the parties between 
said Reams and Morehead. 

26. That there was no registration of any of the policies, or of any 
conveyance or assignment thereof. 

27. That the two drafts mentioned in 18th finding of fact shall be 
filed herewith as a part of this statement of facts. 

28. That the sum in the hands of the receiver, W. W. Fuller, is about 
$25,000; that sums furnished by Eugene Morehead and Eugene More- 
head & Go. are found to be about $28,000. 

29. That the debt due T. B. Moseley, $231, has been paid. 
The Court considers, upon the facts herein declared, and adjudges 

that the executrix of Eugene Morehead is entitled to have the funds now 
in the hands of the receiver, W. W. Fuller, or at least so much thereof 
as may be required to repay the money furnished by Eugene Morehead, 
or by the banking house of Eugene Morehead & Go., for which said 
Morehead is liable to said banking house of Eugene Morehead & Co. 
I t  is, therefore, ordered that the said receiver pay over to the 
executrix of Eugene Morehead the sum to which she is declared (289) 
to be entitled, if he can definitely ascertain the amount of 
account, and in case he cannot ascertain the amount so declared to be 
due to the said executrix, that then, and in that case, i t  be referred 
to the Clerk of the Superior Court of Orange County to ascer- 
tain what amount of money was furnished by Eugene Morehead and 
Eugene Morehead & Go. to pay for the tobacco insured, for which the 
receiver recovered, and when the amount is so ascertained, that the 
receiver pay over the same, or so much thereof as he may have funds 
to pay the executrix of Eugene Morehead, out of the money in  his hands 
as receiver; and i t  is further ordered that the receiver report to the 
next term of this Court. 
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From which order the plaintiffs prayed an appeal, and assign as 
grounds of exception the following : 

T O  THE TENTH FINDING O F  FACT. 

Because his Honor refused to find the facts as requested by plaintiffs, 
as follows : 

That in addition to the interest charged H. A. Reams for the accom- 
modation extended him by Eugene Morehead and by Eugene Morehead 
& Go., he paid to Eugene Morehead one-half of the profits arising from 
the tobacco sold, and was to pay him one-half of the profits arising 
from the sale of the tobacco on hand. 

Because his Honor found that H. A. Reams was to have one-half of 
the net profits for and in consideration of his services, whereas he should 
have found that one-half of the net profits were to be paid by Reams 
to Eugene Morehead in addition to the interest reserved for the loan of 
the money, and after the firm of Eugene Morehead & Go. was eutab- 

lished, then one-half of the net profits was to be paid by Reams to 
(290) Eugene Morehead for the use of his name in obtaining the money. 

Because his Honor found as a fact that Reams was to take 
out insurance on the tobacco for Morehead's benefit as security to him 
for the money furnished, whereas he should have found that Reams was 
the sole and absolute owner of the tobacco, as appears by the policies of 
insurance set out in the record. 

T O  THE EIGHTEENTH FINDING OB FACT. 

Because his Honor did not find, as requested by the plaintiffs to do, 
that the proceeds of the two drafts for $5,000 each were placed to the 
individual credit of H. A. Reams, and that the said Reams checked 
upon the same to pay his individual expenses and for his own uses, as 
well as for the purchase of tobacco. 

T O  THE TWENTY-SECOND FINDING O F  FACT. 

Because his Honor failed to find, as requested, the additional fact 
that the premiums for the insurance were paid by the individual check 
of Reams up06 his individual account at the banking house of Eugene 
Morehead and Eugene Morehead & Go., respectively. 

TO THE TWENTY-THIRD FINDING O F  FACT. 

Because the evidence does not support the finding that the policies of 
insurance were intended to be taken out, as they were corrected, by the 
consent of the companies. 
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TO THE TWENTY-FIFTH FINDING O F  FACT. 

Because his Honor should have found from the evidence that there 
was no written contract. 

The plaintiffs further except because his Honor failed to find, (291) 
as requested by them, that the slips were pasted upon the policies 
with the intent and for the purpose of securing a debt already in 
existence. 

The plaintiffs further except to the conclusions of law, an order of 
his Honor, because he should have directed that so much of the money, 
in the hands of the receiver as is necessary for that purpose, should be 
paid to the plaintiffs in satisfaction of their debt. 

Messrs. J .  B. Batchelm and John Devereux, Jr., for plaintiffs. 
Mr. W. A. Guthrie, for defendants. 

SHEPHERD, J.: Several exceptions are made by the plaintiffs to the 
findings of fact by the Court below, and it is insisted that these should 
now be reviewed by us. 

I t  appears from the record that the parties agreed that the Judge 
should find the facts, and i t  is well settled that where such an agreement 
is made the findings are conclusive. Cooper v. Middleton, 94 N. C., 
86; Vaugham v. Lewellp,  94 N. C., 472; Barbee v. Green, 92 N. Q, 
472; Battle v. Mayo, 102 N. C., 413. 

The only exceptions that will be entertained in such cases are, that 
there was no evidence to support the findings; that competent or in- 
competent testimony was rejected or admitted, and that the Court or 
referee refused or failed, after request made in apt time, to pass upon 
some material issue or question of fact, when there was testimony tend- 
ing to support the same. 

Much difficulty was experienced under the Code of New York upon 
the last mentioned question of practice, and it is now provided by statute 
in that State that, "before the cause is finally submitted to the Court or 
referee, or within such time afterwards, and before the decision or report 
is rendered, as the Court or referee allows, the attorney of either 
party may submit in writing a statement of the facts which he (292) 
deems established by the evidence and rulings upon questions of 
law which he desires the Court or referee to make," &c. When the 
Court or referee refuses or fails to pass upon such facts, and the Court 
can see that they are material, the party making such request may, as a 
matter of right, have the case remanded for further findings. N. Y. 
C. C. P., 993. 
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Before this provision was made, it was held that where there was a 
failure "to find upon all the issues involved in the action, the appellant 
must, upon the settlemeht of the case, require (the Court or referee) to 
make such findings upon questions of fact as are necessary to the proper 
presentation of the questions of law arising thereon." People v. Rail- 
road, 57 Barb., 209; Manly v. Insurance Co., 1 Lans., 20; Van Slyke 
v. Hyatt, 46 N. Y., 259; Smith v. Insurlarwe Co., 62 N. Y., 85. This, 
we apprehend (there being no statutory regulation), is the, proper 
practice with us, and, if i t  is not observed, the case will not be remanded 
as a matter of right, unless it clearly appears from the report that some 
material matter has been omitted, or that further findings are necessary 
to a just and intelligent disposition of the cause. Stram v. Bearrdsley, 
79 N. C., 59; Norment v. Brown, 79 N. C., 363. Applying these prin- 
ciples to the case before us, we see no reason for disturbing the facts as 
found by his Honor. There is no exception that there was an absence 
of evidence to support the findings, nor that there was any improper 
ruling upon the admission or rejection of testimony. The exceptions 
are, in effect, that the Court found against the weight of testimony, 
which, we have seen, cannot be passed upon here. I t  is true that excep- 
tions one, four, five and eight are addressed to the refusal or failure of 
the Court to find certain specified facts, but this by no means implies 
that the Court refused to consider or pass upon them at all, and this 

must explicitly appear before this Court can entertain such ex- 
(293) ceptions. 

We must therefore consider the case upon the facts set forth in 
the findings of the Court and the accompanying exhibits. 

The plaintiffs are the judgment creditors of H. A. Reams, and the 
indebtedness was contracted and judgments obtained prior to the busi- 
ness transactions between the said Reams and Eugene Morehead. No 
levy was ever made upon the tobacco, the subject of the insurance, and 
the tobacco having been destroyed by fire, plaintiffs are seeking, by pro- 
ceedings supplementary to execution, to subject the money due upon the 
policies of insurance to the payment of their judgments. These policies 
were originally payable to Reams, but in 1884, before the loss, they 
were, with the consent of the insurance companies, made payable-some 
to "Eugene Morehead"; some to "Eugene Morehead, as hie interest may 
appear," others to "E. Morehead & Go., as their interest may appear." 
I n  these proceedings the insurance companies were summoned to appear, 
and they denied any liability upon the said policies. A receiver was 
thereupon appointed, who brought actions in the Superior Court of 
Durham County against the said insurance companies. I n  these actions 
Reams, Morehead, and E. Morehead & Go. were joined as plaintiffs. 
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A11 of the actions were removed to the Circuit Court of the United 
States where they were consolidated and tried, the plaintiffs recovering 
the full amount of the policies. The fruits of this recovery, some 
twenty-five thousand dollars, are now in the hands of the receiver, await- 
ing the direction of the Court in  the present proceedings. 

The plaintiffs contended that this money stands in the place of the 
tobacco; that Reams alone had an insurable interest, and that the 
money, being his, is subject to the payment of his indebtedness. 

I n  support of their contention they insist that the money was (294) 
recovered upon the theory that Reams was the sole owner of the 
tobacco, and that Morehead is estopped to claim any interest in  the 
amount recovered. One of the defences in  the Circuit Court was that 
Reams had made a false representation in  effecting the insurance, in 
that he had stated that he was the sole owner of the subject of the 
insurance. The Court held that he was the sole owner of the tobacco, 
"within the meaning of the words of the policy," and the opinion seems 
to treat Morehead as a creditor only, holding the policy as collateral 
security. This much i t  passes upon as material to the determination of 
the plea of the insurance companies, but i t  by no means declares that 
Morehead is not entitled to have the amount recovered applied to the 
satisfaction of his claims. I t  does not appear what testimony was 
before that Court, and we are therefore unable to see whether its opinion 
and judgment were based upon the same facts as are presented to us. 
Conceding, however, that the facts were the same, i t  is plain that the 
parties to  the proceeding are not estopped by the rulings of the Circuit 
Court upon any matter incident to the trial before it. The suit was 
brought upon the understanding that i t  was only to determine the 
liability of the insurance companies, leaving the other questions to be 
settled in  these proceedings. This clearly appears from the case upon 
appeal, which states that "a joint recovery was effected ( in  the Circuit 
Court) under an agreement that the rights of the parties to the cause 
should be determined under the proceedings heretofore commenced.'' 
This express agreement frees us from any supposed estoppel growing 
out of the trial in  the said Court, and we are, therefore, to determine 
the questions presented solely upon the facts found by the Judge. 

As the insurance companies have no interest whatever in  this contro- 
versy, much, if not all, of the law peculiar to the defence of such com- 
panies against the insured is  eliminated from the case. For 
instance, the contention that Morehead had no technical insurable (295) 
interest has no application here. The companies alone can avail 
themselves of such a defence, which is based entirely upon grounds of 
public policy, which condemns "wagering" or "gambling" policies of 
insurance. I t  is very clear to us that whatever rights the judgment 
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creditors may have in a fund like the present (Stamps v. Insurcznce go., 
77 N. C., 209), they must be pursued in equity, for the plaintiff creditors 
had no lien upon the tobacco, nor have they any legal interest whatever 
in the insurance money. On the contrary, the legal title is in Morehead 
and E.  Morehead & Go., by reason of the assignment of the policies to 
them. 

That such an assignme&, with the consent of the company, is valid, 
is well settled. I n  Fogg v. Insurance Oo., 10 Cush., 327, Chief Justice 
SHAW says: "But there is another species of assignment, or transfer, it 
may be called, in the nature of an assignment of a chose in action. I t  
is this: 'In case of loss, pay the amount to A. B.' I t  is a contingent 
order or assignment of the money, should the event happen, upon which 
money will become due on the contract. If  the insurer assents to it, 
and the event happens, such assignee may maintain an action in his 
own name, because, upon notice of the assignment, the ir~surer has 
agreed to pay the assignee instead of the assignor. But the original 
contract remains. The assignment and assent to it  form a new and 
derivative contract out of the original." May on Insurance, 378. 

The legal title, then, being in the assignees, under an express contract 
with the insurance companies, let us now examine the reasons advanced 
why the money recovered should be taken from such assignees and given 
to the plaintiffs. We will first consider the policies payable "to Eugene 
Morehead," and "to Eugene Morehead, as his interest may appear." 

There is no suggestion that the assignment is not supported by 
(296) a full and valuable consideration, nor is there any intimation of 

actual fraud in reference to the transaction. I t  is contended, 
however, that Morehead was only a creditor of Reams, who assigned the 
policies to secure his indebtedness, and that this, assignment, being in the 
nature of a mortgage, is void as against the plaintiffs for want of regis- 
tration. The discussion of this question becomes unnecessary, for the 
reason that we are of the opinion that Reams and Morehead were part- 
ners, i n  which case it  is conceded that registration is not essential. I t  is 
earnestly insisted, however, that there was no partnership between these 
parties, and that Morehead was simply a creditor of Reams, receiving a 
part of the profits only as a compensation for the money lent. 

We listened with great interest to the argument of the intelligent 
counsel for the plaintiffs. I t  was chiefly directed against the old prin- 
ciple that a participation in the profits of a business was the unvarying 
test of copartnership. 

We are aware that this rule, as a test in  all cases, has been discarded 
in England and in a few of the American States, and that the text- 
writers are gradually breaking away from it, and are endeavoring, not 
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without confusion and conflict, to construct some new criteria by which 
the relation is to be determined. 

We think, however, that even under the rule as modified in England 
and elsewhere, the agreement in  this case would be considered as consti- 
tuting a 

Ever since the decision of DEGRAY, C. J., in  1775, i n  Grace v. Smith, 
2 Wm. Blackstone, 998, it has been generally held that all persons who 
shared in  the profits of a business incurred the liabilities of partners 
therein, although no partnership between themselves might have been 
contemplated. The decision was subsequently approved i n  the leading 
case of Waugh v. Carver, 2 H. Blacks., 235. This seems to have 
been the rule, without any qualification, until an exception was (297) 
made in cases where the profits were looked to as a means only of 
ascertaining the compensation which, under the contract, was to be paid 
for the services of an employee. Thus the law of England stood for 
nearly a century, and these general principles are still regarded in  North 
Carolina and most of the States as the "ordinary tests" of partnership. 
Jones v. Call, 93 N. C., 170; Mauney v. Coit, 86 N. C., 464; Motley o. 
Jones, 38 N. C., 144; Cox v. Delano, 14 N. C., 89; 2 Greenleaf Eo., 
482. 

No case, i t  seems, has yet arisen in  this State in  which the rule has 
worked such a hardship as to call for its modification, but in  1860, the 
House of Lords, i n  the case of Cox v. Hickman, considerably changed 
the ancient doctrine. The effect of the ruling in  that case is thus stated 
by MCKENNAN, J., i n  Mechan v. Valentine, 29 Fed. Rep., 276. '(The 
rule, as determined by those two old cases ($race v. ~ m 8 h  and Wauyh 
v. Carver), was that to share in  the ~rof i ts 'was to make the sharer a , , 
partner. As I understand the decision in  Cox v. Hickman, that is not 
altogether discarded. Participation i n  the profits may be, and still is, 
to be considered as evidence tending to establish the partnership relation, 
and, in  the absence of any other proof, is to be regarded as sufficient to 
make that out. I n  Cox v. Hickman, i t  is still admissible, and is to be 
considered as evidence touching the alleged relation of partnership, and 
is sufficient, if no other evidence is offered. But. as determined in that 
case, it is not conclusive. Other considerations are to be considered in  
connection with the participation in the profits, in determining whether 
the partnership relation has been created or not.)) 

To the same effect is 1 Lindley Partnership, 35, where, in  speaking of 
the result of the decision in  Cox's case, it is said "that prima facie the 
relation of principal and agent is constituted by the agreement entitling 
one person to share the profits made by another to an indefinite extent, 
but that this inference is  displaced, if i t  appears from the whole 
agreement that no partnership or agency was really intended." (298) 
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There is nothing in  the facts of this case which requires us to 
make a departure from the old rule; nor is i t  necessary that we should 
attempt to lay down a new test of partnership. 

Applying the rule, however, as above modified, we can find nothing in 
the agreement under consideration which rebuts the prima facie case of 
partnership arising out of the participation in the profits. Indeed, we 
think the circumstances all tend to sustain such a conclusion. 

I n  support of the argument that the money advanced by Morehead 
was only a loan, the plaintiffs cited the case of Richardson v. Huqhitt, 
76 N. Y., 55. There was no pretence in that case but that the money 
was, in  fact, lent by Kughitt to the firm of Bench Bras. & Co., and that 
he was to receive one-fourth of the net profits upon the sale of certain 
wagons, "with interest on the advances made at  five and one-quarter 
per cent., so far  as the cash received would go, and the balance in notes 
on interest at  seven Der cent." This was held to be a loan. 

But there is a most important difference between that case and ours. 
There, i t  is apparent that the money advanced was to be repaid at  all 
events. I t s  repayment was not contingent upon the success of the busi- 
ness. Indeed, the case expressly states that the advance was a loan, and 
that the agreement as to profits, &c., was simply a means of securing 
it and making compensation therefor. 

I n  our case, the usual elements of partnership are present. Morehead 
advances the capital, and Reams is  to contribute the services to the joint 
undertaking, which is the purchase and sale of tobacco. No personal 
liability is contracted by Reams for the money advanced, and the said 
capital is to be paid out of the partnership stock, and the balance, after 

the payment of expenses, &c., is to be equally divided as profits 
(299) between the parties. This, in  our opinion, constitutes a partner- 

ship, for Morehead, under this agreement, has a proprietary 
interest both in the stock and the profits. 

That such a transaction is not a loan is settled, we think, by high 
authority. We extract the following from 1 Bates' Partnership, 49, 
which is well sustained by many decided cases: "What is  a loan? The 
fact, however, that the interest expected or received is  disproportionate, 
and the contract usurious, will not affect its construction. To consti- 
tute a loan, the money advanced must be returned, in  any event, inde- 
pendently of the success or non-success of the business or the making of 
profits. I f  the repayment is contingent upon the profits, i t  i s  not a loan, 
for i t  is then made, not upon the personal responsibility of the borrower, 
but upon the security of the business." 

A glance at  the agreement plainly shows that the foregoing principles 
govern our case and are decisive against the plaintiffs' position that 
Morehead was only a creditor of Reams. Here, the payment, both of 
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the capital and the compensation, was entirely dependent upon the suc- 
cess of the business. 

I t  was urged on the argument that his Honor should have found that, 
in addition to profits, Morehead was to have interest on the money 
advanced. The testimony only shows that money was borrowed at 
interest by Morehead & Reams of Morehead & Go. This plainly does 
not support the contention; but, granting that Morehead was to have 
interest on the money advanced, this would not so affect the agreement 
as to change the relation of the parties. There can be no doubt that a 
partnership may borrow money at interest for the purpose of its busi- 
ness, and we can see no reason why it  cannot borrow of a partner as well 
as of third uersons. 

Charging interest in such cases, where the facts are doubtful, may be 
very material in determining the character of the agreement, but i t  
cannot of itself, as we have stated, change the relation of partner- 
ship to that of creditor and debtor, when the terms of the contract (300) 
areascertained, disclosing the existence of the partnership. 

This view as to interest is fully supported by the charge of the learned 
Judge who tried the case of Mauney v. Cod,  supra, which charge was 
afterwards sustained by this Court. That case was very similar to this, 
and on the whole question of co-partnership, is direct authority against 
the plaintiffs. 

o u r  conclusion, therefore, is, that there being a partnership between 
Norehead and Reams, the former must be paid out of the insurance 
money the amount advanced by him. 

As to the two policies payable to "Morehead & Co., as their interest 
may appear,'' i t  is only necessary to say that if the assignment is void 
for want of registration, the money is payable to Reams, under the 
original contract of insurance, and, as he was a partner of Morehead 
and jointly responsible to Morehead & Co. for the large amounts bor- 
rowed of them for the purposes of the business, and the insurance was 
upon partnership property, we can see no principle of law or equity 
which requires the fund to be diverted from the payment of the partner- 
ship liabilities and paid over to the individual creditors of Reams, whose 
debts were contracted anterior to the business transactions of Reams and 
Morehead. 

We are, therefore, of the opinion that there was no error in the ruling 
of his Honor, and that the judgment must be affirmed. 

Affirmed. 

Cited: Rouse v. Bowers, 111 N.  C., 364; Fertilizer Co. v. Clute, 112 
N. C., 449; Cossack v. Burgwyfi, Ib., 309; Jeter v. B w g w k ,  113 N. C., 
158; Com'rs v. Tel. Co., Ib., 221; Sawyer v. Bank, 114 N. C., 16 ;  
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Blackbum v. Im. QO., 116 N. C., 827; Kootz v. Tuviam, 118 N. C., 395; 
Ferrell v. Broadway, 126 N. C., 260; Oates v. Munday, 127 N. C., 447; 
L a m e  v. Butler, 135 N.  C., 423; Go~ha,rn v. Cotton, 174 N.  C., 729; 
Bank v. Odom, 188 N. C., 678; Gurganus v. Mfg. Co., 189 N. C., 204; 
Martin v. Bush, 199 N. C., 99-100. 

*THURBER, WHYLAND & GO. v. W. D. LAROQUE and wife. 

Equity-Trust-Consderation-Husband and Wi f  +Betterments- 
Estoppel-Lien-Deed-Fraud-Homestead. 

1. The general principle that  a consideration is  necessary to raise a trust, and 
that  equity will protect against one holding the legal title, the beneficial 
interest of him who pays the purchase-money for property, had its origin 
in  the old doctrine governing uses. 

2. The rule that  a resulting trust is raised in favor of the person who pays 
the purchase-money for land, though the title may be made to another, 
is subject to the qualification that when the person who pays the price is 
under legal, or even, in some instances, moral obligation to maintain the 
person i n  whose name the purchase is made, there is a presumption in 
equity that  the purchase is  intended a s  a n  advancement o r  gift to the 
recipient. 

3. The relationship between husband and wife is a sufficient consideration to 
raise this presumption, when the former furnishes the consideration and 
causes the conveyance to be made to the la t ter ;  but the presumption is  
repelled by proof that  the deed was executed to defraud the husband's 
creditors, whose right to subject the interest resulting in favor of the 
husband is subject only to his right of homestead. 

4. Where the husband contracted to pay three hundred and fifty dollars for a 
tract of land, paid forty dollars and executed three notes, signed also by 
his wife, i n  the aggregate for three hundred and ten dollars, and caused 
a deed to be made for the whole to  the wife, who immediately joined him 
i n  a mortgage deed to the grantor, reconveying the land to secure the 
payment of the notes, and she paid out of her own separate funds $150, 
and he  $160, in addition to the $40 previously paid: Held, that the wife 
had the absolute title to  three undivided sevenths, and held four undi- 
vided sevenths in  trust for the husband, because he was embarrassed 
with debt, and that the right of the creditors was postponed only in favor 
of his right to a homestead. 

5. I n  cases where the purchase-money for land is  furnished by different 
persons, each holds an equitable interest in proportion to the amount of 
purchase-money paid by him, and the relative interests are  not changed 
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by the fact that one subsequently advances a sum for betterments placed 
on the land, in excess of his proportional interest. 

6. The land in this case will not be sold and the fund arising from the sale 
divided, because the husband expended over eight hundred, vhile the wife 
expended only two hundred in improvements placed on the land, after 
the purchase. 

7. The wife is not estopped, because of her silence while the improvements 
were being made, from denying that the creditors had a lien to the extent 
of the husband's expenditures for betterments, nor does the law imply a 
contract on her part to pay any portion of the costs of said improvements. 

8. The wife cannot subject her separate real estate, or any interest therein, to 
any lien, except by deed, in which the husband joins, ~ ~ i t h  privy examin- 
ation as prescribed by law, and she will uot be alloFed to do indirectly 
what the law prohibits her from doing directly. 

9. The equitable interest of the husband, the resulting trust in four undivided 
sevenths, could not be sold to satisfy his creditors without allotting his 
homestead in it, if no homestead had been previously laid off to him, the 
debtor in such case being entitled to claim a homestead in the equity, as 
he may do where his deed conveying the legal, as \?-ell as equitable estate 
in the land, is set aside for fraud. 

This mas a CIVIL ACTIOK, brought by the plaintiffs, judgment (302) 
creditors of the defendant W. D. LaRoque, to subject the land 
described i n  the fifteenth paragraph of the complaint, or the money 
expended by the said W. D. LaRoque i n  purchasing said land, and in 
placing improvements thereon, t o  the satisfaction of their judgments, 
tried by Bynum, J., at  the November Term, 1889, of the Superior Court 
of LENOIR County, upon the issues set out i n  the record proper. 

The facts admitted and found by the jury were that  the said W. D. 
LaRoque had contracted, by parol, on or about the 1st day  of January,  
1886, t o  purchase said land (being a lot i n  the town of Kinston) from 
one Washington, and on the 12th day of May, 1886, paid said Washing- 
ton $40 in  cash i n  par t  payment of the purchase-money, and at the 
same time executed to him three notes jointly with his wife, the feme 
defendant, for the balance of the purchase-money, and a t  different 
dates, one for $110 and two others for $100 each, making a total (303) 
of $350 as the purchase-money. That, on the said 12th day of 
May, 1886, the said Washington, a t  the instance and request of the said 
W. D. LaRoque, conveyed the said lot of land to the feme defendant 
Annie P. LaRoque in  fee, taking from the said defendants a mortgage 
on the land to secure the $310 unpaid purchase-money; that  afterwards 
the said W. D. LaRoque paid $160 of the purchase-money, and expended 
$650 in  placing a residence and other permanent improvements upon 
the said land, all being his  own money, and without any  consideration 
therefor on the par t  of his said wife; that the said conveyance by the 
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said Washington to the said Annie P. LaRoque was without any con- 
sideration upon her part moving to the said W. D. LaRoque, other than 
her signing the said notes of $310 and the mortgage to said Washington 
to secure the unpaid purchase-money; that the said Annie P. LaRoque, 
after the said 12th of May, 1886, paid $150 of the said purchase-money, 
and expended $250 in placing the said residence and improvements on 
said lot, all being of her own separate property; that there was allotted 
to the defendant W. D. LaRoque, on or about the 3d day of February, 
1887, his personal property exemption, under an execution issuing upon 
the judgment of the plaintiff G. M. Lamb & Go., set forth in the com- 
plaint, to the amount of $316; that all the judgments in the amendment 
to the complaint are true and correct, as therein stated; that some of 
the debts on which the judgments of the plaintiffs mentioned in the 
complaint were rendered, were contracted before the 12th of May, 1886, 
and all of them during the year 1886 ; that the house and improvements 
were not completed, but were being made during 1887; that the said 
W. D. LaRoque was insolvent at the time of the commencement of this 
action; that defendant W. D. LaRoque claimed his homestead in the 

said lot and improvements, to the extent of his interest, as shown 
(304) above; that said Annie P .  LaRoque claimed the property as her 

own, by virtue of the deed of conveyance from Washington to her. 
Upon the admissions of defendants, and the verdict of the jury, as set 

out in the record proper, the plaintiffs moved, "upon the admission in 
the answer and the findings of the jury, that the land conveyed by Wash- 
ington to Annie P. LaRoque be declared subject to a lien for the sum 
of six hundred and sixty-six dollars, the balance of the sum paid by 
W. D. LaRoque for the purchase of said land and in placing improve- 
ments thereon after said conveyance, to-wit, eight hundred and ten dol- 
lars, after deducting therefrom the deficiency in value of the personal 
property exemptions heretofore allowed him, to-wit, one hundred and 
eighty-four dollars; that said land be sold for the satisfaction of said, 
sum of six hundred and twenty-six dollars, and that said sum, when 
realized, be applied in payment of the plaintiffs' judgments" ; which 
motion was refused, and the plaintiffs excepted. 

Plaintiffs then moved, "upon an admission and findings, that the said 
land be declared subject to a lien for the sum of four hundred and 
sixty-six dollars, the balance of the sum paid by W. D. LaRoque for the 
improvements on said land after said conveyance, to-wit, the sum of six 
hundred and fifty dollars, after deducting therefrom the deficiency in 
value of the personal property exemption heretofore allowed him, to-wit, 
one hundred and eighty-four dollars; that the land be sold for the satis- 
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faction of said sum of four hundred and sixty-six dollars, and that said 
sum, when realized, be applied in  payment of the ~laintiffs' judgment"; 
which motion was refused, and the plaintiffs excepted. 

The plaintiffs then moved, "upon an admission and findings, that the 
said land be declared subject to a lien for the w m  of three hundred and 
ten dollars, the balance of the sum paid by W. D. LaRoque for the 
purchase of said land and the improvements thereon after said 
conveyance, to-wit, eight hundred and ten dollars, after deducting (305) 
therefrom his personal property exemption of five hundred dol- 
lars; that said land be sold for the satisfaction of said sum of three 
hundred and ten dollars, and that said sum, when realized, be applied in 
payment of the plaintiffs' judgments"; which motion was refused, and 
the plaintiffs excepted. 

Plaintiffs then moved, "upon said admissions and findings, that the 
said land be declared subject to a lien for the sum of one hundred and 
fifty dollars, the balance of the sum paid by W. D. LaRoque for the 
improvements thereon after said conveyance, to-wit, six hundred and 
fifty dollars, after deducting therefrom his personal property exemption 
of five hundred dollars; that said land be sold for the satisfaction of 
said sum of one hundred and fifty dollars, and that said sum, when 
realized, be applied in payment of the plaintiffs' judgments"; which 
motion was refused, and plaintiffs excepted. 

The Court then, on motion of the defendants' counsel, rendered judg- 
ment- 

1. That the defendant Annie P. LaRoque is the owner of 400/1250 of 
the said house and lot and improvements thereon. 

2. That the defendant W. D. LaRoque was, and is, entitled to his 
homestead exemption, to be set apart and allotted to him and his family 
according to law, in the remaining interest, to-wit, 850/1250 of said lot, 
house and improvements, against the judgments of the plaintiffs, or 
executions issuing thereon. 

3. That the defendants recover their costs of suit, to be taxed by the 
Clerk. 

1. The plaintiffs excepted to so much of the judgment in this case as 
adjudges that the defendant Annie P. LaRoque is the owner of 4 5 x 2 5 0  

of the said house and lot and the improvements thereon. 
2. To so much of said judgment as adjudges that the defendant (306) 

W. D. LaRoque was, and is, entitled to his homestead exemption 
in  said lot, to be set apart and allotted to him and his family according 
to law, in the remaining interest, to-wit, 850/1250 of said lot, house and 
improvements, against the judgments of the plaintiffs, or executions 
issuing thereon. 
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3. To so much of said judgment as adjudges that the defendants 
recover of the plaintiffs their costs of the action. 

4. To the judgment as a whole. 
Plaintiffs appealed. 

Mr. G. V. Strong, for plaintiffs. 
X r .  Geo~ge Rountree, for defendants. 

AVERY, J.-after stating the facts: The position that no resulting 
trust was raised by the transaction between Washington and the defend- 
ants-husband and wife-LaRoque, for which plaintiffs' counsel con- 
tended, is untenable. The general principle that a consideration is 
necessary to raise a trust, and that equity will protect against one hold- 
ing the legal title, the beneficial interest of him who pays the purchase- 
money for property, had its origin in the old doctrine governing uses. 
Patton v. Clendenin, 7 N. C., 68; Pegues v. Pegues, 40 N. C., 418. 

"When a person has in his possession money or other personal estate 
belonging to another, or where a title in lands is made to him, based on 
a consideration, the ownership whereof is in  another, he holds the per- 
sonal estate or the legil title to the land as trustee for the true owner." 
2 Bishop Mar. W., $119; rJfosley u. AIosley, 87 N. C., 69. 

The rule that a resulting trust is raised in  favor of the person who 
pays the purchase-money for land, though the title may be made to an- 
other, is subject to the qualification that where the person who pays the 

price is under a legal, or even, in some instances, a moral obliga- 
(307) tion to maintain the person in whose name the purchase is made, 

there is a presumption in  equity that the purchase is intended as 
an advance or gift to the recipient. 2 Pom. Eq. Juris., $1039; 2 
Story's Eq., §$1197, 1202 and 1203; 2 Bishop &I. W., $121. The re- 
lationship between husband and wife is a sufficient consideration to raise 
this presumption, v-hen the former furnishes the consideration and 
causes the conveyance to be made to the latter, but the presumption is 
repelled by proof that the deed was executed to defraud the husband's 
creditors, and a resulting trust arises in their favor, subject, however. in 
this case, to the husband's claim of homestead, if sustained. The limita- 
tion is founded upon the general principle that one must be just before 
he can be generous, even to his wife, and the valuable consideration 
which raises the trust in  his faror is held to  prevail against the good 
consideration and to make it inoperative till creditors are satisfied and 
only the rights of the parties remain to be considered. Levy v. GijjSs, 
65 N. C., 236; Perry on Trusts, $5148 and 149; Guthrie v. Ga~dner,  
19 Wend., 414; Fathem v. Fletcher, 31 Xiss., 265; 2 Bishop on &I. W., 
$5124, 127. 
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The doctrine is also based upon the old principle that the equitable 
interest in land is drawn as if by irresistible magnetic attraction to the 
person who pays the price, and where it is bought with a mixed fund, 
the beneficial interest is divided among those who furnish it in the pro- 
portion that the amount advanced by each bears to the whole sum. 2 
Pom. Eq. Jur., $1038; 2 Bishop M. W., $125; Cunaingham v. Bell, 
83 N. C., 328; Lyon v. Akxh, 78 N. C., 258. 

Where a fund arising from the sale of the wife's separate real estate 
(before i t  is impressed by some act of his with the character of per- 
sonality), or any other money constituting a part of her separate prop- 
erty, is used in the purchase of land, and the title is taken to the hus- 
band, a trust is created in favor of the wife, there being no pre- 
sumption that she intended to provide for him. (308) 

I n  the case of Lyon v. Akin, supra, where the husband married 
in 1846, bought a tract of land in July, 1848, for $218, and paid $150 
of said sum out of the fund arising from the sale of his wife's separate 
land, and subsequently conveyed the land in the year 1861 to secure a 
debt, and the mortgagee bought the land at foreclosure sale, it was held 
that the mortgagee acquired by the purchase the life estate of the hus- 
band as tenant by courtesy only. BYNUM, Justice, for the Court, said: 
"There is a resulting trust at his (the husband's) death to the wife (or 
her husband, if she does not survive him) to the extent of the purchase 
money she furnished." I n  Cunningham v. Bell, supm, Justice DILLARD 
announces still more explicitly the principle that the owners of the 
beneficial estate in land hold interests therein in proportion to their 
respective advancements in making up a mixed fund for the purchase. 
The learned Justice says: "The Judge finds as a fact that the payments, 
on the purchase-money secured by the mortgage, so far as made, were 
made by the plaintiff, as agreed on by means furnished by her (the 
wife) or derived from her separate property, and thereby an equity arose 
to the plaintiff p ~ o  tanto, her payments, and will arise in toto on full 
payment to have the trust enforced in her favor," &c. See also Case v. 
Codding, 38 Cal., 191; Smith v. Patton, 12 W. Va., 541; Smith v. 
Smith, 85 Ill., 139; Miller v. Birdsong, 7 Baxter, 531. 

The resulting trust is raised by the payment of a part, or the whole, 
of the purchase-money of land, and does not depend for its existence, or 
extent, upon the amount subsequently advanced to be expended in im- 
provements placed upon it. An equity was raised in the present case 
on the ultimate payment of the whole of the price of the land in pro- 
portion to the sum paid respectively by each. The mortgage lien being 
discharged, the feme defendant held the absolute title to three 
undivided sevenths, by reason of having paid $150, while she held (309) 
four undivided sevenths of the land in trust for the creditors of 
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the husband, who had paid $200, subject to his claim to a homestead. 
The law relating to trusts looks only to the payment for the land, and 
the amount furnished by each, after the original agreement with Wash- 
ington, for betterments is  not a factor in  arriving at  the equitable 
interests of the two contributors to the mixed fund. Prancestown v. 
Duning, 41 N. H., 442; 2 Bish. M. W., $126; Rogers v. Manning, 3 
Paige, ch. 398; Sterne v. Xterne, 5 Johns., ch. 18. 

I t  being settled, then, that the wife, on the discharge of the mortgage 
debt to Washington, had an absolute estate in three undivided sevenths 
of the land and held four undivided sevenths in  trust, two questions are 
still to be determined : 

1. Could the husband, though insolvent at  the time, by expending six 
hundred and fifty dollars in  making improvements on the land, subject 
the undivided interest of the wife, paid for with her own separate funds, 
to liability to sale a t  the instance of his creditors, who seek to follow 
the fund so expended? 

2. Was the husband deprived of the right to have his homestead 
allotted in  the other four undivided sevenths, because, when he paid for 
it, he did not retain property s d c i e n t  and available to satisfy the 
claims then due to his creditors, or because, at best, there is a resulting 
trust i n  four sevenths liable immediately for his debts, if not primarily 
subject to his right of homestead. 

The three undivided sevenths of the land constituted a part of the 
separate estate of the feme defendant, and if i t  is charged with a lien 
for the amount expended on the premises by the husband, i t  must be 
because of an implied contract on the part of the wife to pay for them, 
or because she would be1 estopped from denying the claim of one who 

built the houses, or other permanent structures, without objection 
(310) from her, and is, i n  the same way, prevented from resisting that 

of the creditor, or, lastly, because she is deemed, in  law, a party 
to the fraud perpetrated by the husband, and will not be allowed to 
derive benefit from it. 

I n  Scott v. Battle, 85 N. C., 185-189, the rule is laid down in  reference 
to the wife, that "in no case will the law imply a promise on her part, 
and every one who deals with her is held to do so with knowledge of her 
liability." 

Hence, she is not held liable to restore to any person money expended 
in  improvements on her land, when the person who makes them is pre- 
sumed in law to know her liability, and not be misled by the idea that 
she had capacity to contract, in  reference to her separate estate, by 
implication of law. I n  the recent case of Farthing v. Shields (decided 
a t  this term), Justice SHEPKERD, delivering the opinion, says: "Accord- 
ingly, i t  has been determined that T h e  Code, $1826, requiring the written 
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consent of the husband, in  order to affect her real or personal estate, did 
not confer upon her (even when such written consent was given, or 
where the liability was for her personal expenses, &c.) the power to make 
a legal contract. I t s  object was to require the written consent of the 
husband, in order to charge in equity her statutory separate estate, on 
the same principle which requires the consent of the trustee, when the 
separate estate is created by deed of settlement. Pippen v. Wesson, 74 
N. C., 437; Plaurn v. Wallace, 103 N. C., 296. I n  the light of these 
and other decisions, the section should read as follows: 'No woman, 
during her coverture, shall be capable of making any engagement in the 
nature of an executory contract, by which her statutory real or personal 
estate is to be charged in equity, without the written consent of her 
husband. But where the consideration is for her necessary personal 
expenses, or for the support of her family, or where it is necessary, in 
order to pay her ante-nuptial indebtedness, she may so charge such real 
or personal estate, without such consent of her husband.' But in 
view of the express requirement of law that the husband and the (311) 
wife shall join, with privy examination of the latter, in aliening 
an interest in real property, the foregoing construction of the section is, 
in  the same case, modified in its application to the separate real estate of 
the wife, and the Court say that the wife's (power to charge her separate 
real estate by an engagement in the nature of a contract, is measured 
and limited by her to dispose of the same, and it must follow that 
if the wife, with the written consent of her husband, had expressly 
charged her statutory separate real estate, i t  would have been of no avail 
without privy examination.' " 

She cannot, therefore, subject her land, or any separate interest 
therein, to a lien in any possible way but by a regular conveyance 
executed according to the requirements of the statute, and the law will 
not allow her to dispense with these necessary forms and accomplish 
what she is prohibited from doing directly, by a silence that will estop 
her or prevent her from enjoying the benefit of the enhanced value of 
her interest because she is supposed to have been a participant in  the 
fraud of her husband. I n  Lambert v. Kinaery, 74 N. C., 348, and in 
Littlejohn v. Egertom, 76 N. C., 468, this Court held, in effect, that a 
debtor could not evade the law and pass his right to a homestead by any 
act that amounted to an estoppel in  pais, and that he could not waive i t  
in any way in  favor of his creditors "except by a deed in which the wife 
should join, with privy examination." Hughes v. Hodges, 102 N. C., 
236-244. Neither can we concur in  the view that the fraud of the 
husband in expending money which justly belonged to his creditors, and 
the silence of the wife (even if she had known his pecuniary condition, 
which does not positively appear), shall have the force and effect of sub- 
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jecting the wife's interest to sale, when we have said that no charge or 
lien upon i t  could be created except by deed proven in the regular mode. 

Fal-thing v. 8hieZds, supra. 
(312) I t  must be remembered that the land was conveyed to the feme 

defendant on the 12th of May, 1886, and immediately subjected 
to the lien of a mortgage deed in  which she joined her husband to secure 
the three notes for the residue of the purchase-money. Some of the 
debts due the plaintiffs' judgment creditors, were contracted before that 
deed and mortgage were made, while all of them were created during the 
year 1886. The house and improvements were not completed, but were 
being constructed during the year 1887. I t  does not appear that the 
wife knew that the husband was insolvent, or, indeed, owed any debt 
except the notes payable to Washington signed by both. She expended 
of her own means one hundred and fifty dollars of the purchase-money, 
and two hundred and fifty in  improvements, the creditors sitting idly by 
with notice of the nature of the deed and mortgage, and with power at  
any time to institute against the husband proceedings supplementary to 
execution, since i t  appears that all, or nearly all, of the judgments were 
rendered and docketed in  the year 1886, before any money was expended 
in  betterments. We see, therefore, no peculiar hardship in  protecting 
the rights of the feme covert against the probable sacrifice of what she 
has expended on an incomplete house; but, whether the creditors are 
made to suffer or not, we must adhere to the interpretation placed upon 
our statutes. I n  Farthing v. Shields, the Court said, in reference to 
the rights of the wife: "As to her not being privileged to commit fraud, 
there can no fraud grow out of the contract of a married woman. I t  
stands upon its own strength, both in law and equity. If perfect, then 
well and good; if imperfect, i t  is an absolute nullity." Tawles v. Fisher, 
77 N. C., 437. 

So no one should be misled by the conduct of a married woman. He  
should recollect that she cannot incur liability amounting to a lien on 
her land, indirectly or directly, and take measures for his own protection 

accordingly. We are aware that the decisions in some of the 
(313) States, two of which were cited and another examined by us, are 

in  apparent conflict with the views we have expressed. I t  is our 
duty to construe our statutes and endeavor to make our own interpreta- 
tions, in  the different phases in  which we apply them, harmonize. These 
differences among the Courts often grow out of the varying provisions 
of the laws of the different States. Cord ( in  his work on the Legal and 
Equitable Rights of Married Women, vol. 2, see. 1287) stated the prin- 
ciple as follows: "Where the wife has not the power to contract, she 
cannot by any act of hers estop herself as to her title or right, not even 
her assent to the gift or dedication of her land for the use of a railroad, 
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by her husband. * " * She could only dispose of or encumber i t  in  
the way prescribed by statute. And what she could not deprive herself 
of by direct and express contract with the defendant, we think it clear 
that she could not lose by the indirect method of an estoppel in pais." 
Todd v. Pittsburg, &c., Railroad Co., 19 Ohio, 514. 

Whether the rule, ordinarily applied i n  transactions between men with 
reference to fraudulent deceptions, can be made to operate as to married 
women in  any case, without giving an indirect opportunity to alien or 
encumber, contrary to the statute or not, i t  is certain that her simple 
silence in  this case, without proof of participation in  the fraud, or her 
failure to prevent her husband from building on the land, does not, 
according to any adjudication of this Court, work an estoppel or create 
an  encumbrance for which the wife's interest can be subjected to sale. 
See Weathersbee v. Farrar, 97 N. C., 106; Loftin, v. Crossland, 94 N. C., 
76; Burns v. McGreyor, 90 N. C., 222; Towlee v. fisher, 77 N.  C., 
437; Bencher v. Wynne, 86 N. C., 269; Clark v. Hay, 98 N. C., 421; 
Boyd v. Turplin, 94 N. C., 137. 

I t  has been settled that if the wife refuses to perfect the title to land 
taken i n  exchange by another for land vested in  her, she will be 
held bound to carry out the trade by paying the difference in  (314) 
price. Burns v. McGregor, supra. But while equity can, by 
refusing its aid, or otherwise, and will prevent a feme covert from taking 
an unconscientious advantage, i t  cannot give to her acts the effect of 
repealing a statute. 

I t  was held in Cvummen v. Bennet, 68 N. C., 494, that a debtor who 
attempted to convey his land to defraud his creditors did not thereby 
forfeit his right to a homestead, when the creditor caused the fraudulent 
deed to be declared void; and, in  subsequent adjudications, this ruling 
has been repeatedly approved, either diredly or by implication. White- 
head v. h i v e y ,  103 N. C., 66; Burton v. Spiers, 87 N. C., 87; Duvall 
v. Rollins, 71 N. C., 218; Lambert v. Kinnery, 74 N. C., 348; Gaster 
v. Hardie, 75 N. C., 460. 

I n  Dortch v. Benton, 98 N. C., 190, this Court held that a purchaser 
of land under an executory contract of sale, who had paid a part of the 
purchase-money, became immediately the equitable owner of the land, 
subject to the lien of the purchase-money due, and was entitled to have 
his homestead allotted in the land. The ruling in  that is drawn in 
question in  the discussion of the present case. Pomeroy (in his work 
on Equity Jurisprudence, vol. 1, $372) says, in reference to the interest 
of vendor and vendee : "If the contract is made upon an actual valuable 
consideration, and complies in other respects with the requisites pre- 
scribed by equity, then, as soon as i t  is executed and delivered, the 
vendee acquires an equitable estate in  the land, subject simply to a lien 
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in favor of the seller as security for the payment of the   rice, while the 
vendor becomes equitable owner of the purchase-money. There is in  
this case, as in  the last, an equitable conversion. The vendee's interest 
is at  once converted into realty, with its features and incidents, while 
the vendor's interest is, to the same extent, personal estate." 

I n  Gaster v. Hwdie, 75 N. C., 460-461, BYNUM, J., says: "For i t  is 
well settled that, as between the debtor and the creditor, the 

(315) former is  entitled to his exemption, whether ,he  has made no 
conveyance of hie property at  all, or has made one fraudulent as 

to his creditors. I t  is equally well settled that the debtor is entitled to 
the homestead in  an equity of redemption i n  lands only subject to 
mortgage debt." 

I n  a case not unlike the present, the Supreme Court of Illinois held 
that an insolvent debtor would not be deprived of the benefit of the 
homestead exemption where he purchased the property with his own 
money, merely because he procured the title to be vested i n  his wife. 
Chipperly v. Rhodes, 53 Ill., 350. This view of the law was sustained 
by DILLARD, C. J., in  Cox v. Wilder, 11 Wis., 114. 

I n  Riooks v. Hoke, 3 Lea (Tenn.), 302, it was held that where a hus- 
band voluntarily conveys land to his wife to hinder and delay his 
creditors, the right of homestead was not defeated. See also Boydon 
v. McNeill, 31 Grattan, 456; Thompson on Homestead, $331. 

The case of Hix0.n v. George, 18 Kansas, 253, was one in which an 
insolvent debtor expended hie money for land, took the title in  the wife's 
name, and constructed improvements on the land with his own means, 
and yet the Court sustained his claim to a homestead in the land. 

I f  a mortgagor can claim a homestead in  an  equity of redemption, 
the legal estate being in  the mortgagee, as this Court has held, the objec- 
tion that a homestead cannot be assigned i n  a mere equity will not lie, 
and if the interest of a vendee is  in  equity, the ownership of land, a 
resulting trust, must be also an equitable estate. I f  the objection be 
based upon the idea that, as between husband and wife, the presumption 
is that the purchase-money for land, to which title was made t o  her by 
direction of the former, was advanced for her benefit, and until the 
creditors move, the whole estate, legal and equitable, is in  her, the reply 
is, that just in  the same way every conveyance made to defraud creditors 

is good inter par-tes. So that if any fraudulent grantor is en- 
(316) titled to a homestead after his conveyance is declared void by the 

Courts, the same reasoning must make i t  lawful to allow a home- 
stead to be allotted in  cases like the present. 

We conclude, therefore, that a homestead should be allotted in the 
equitable estate in four undivided sevenths of the land, and that the 
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wife is the owner of three undivided sevenths. The judgment below 
must be modified accordingly. Neither of the parties can recover costs 
in  this Court. 

Judgment modified. 

SHEPHERD, J.-dissenting : I am unable to concur in  that part of the 
opinion which declares that the defendant W. D. LaRoque is entitled to 
a homestead exemption. Neither can I agree that the equitable relief 
sought i n  this action is based upon the idea that there is a resulting 
trust i n  favor of either the debtor or creditor. 

The proposition is, that if an insolvent husband purchases land with 
his own money, and, for the purpose of defrauding his creditors, procures 
the title to be made to his wife, he is, as against creditors, seeking to 
subject the fund so fraudulently withdrawn, entitled to a homestead 
exemption of one thousand dollars. 

The authorities cited from Virginia, Tennessee and Thompson on 
Homestead, are where the legal title was in the debtor and fraudulently 
conveyed by him. They stand upon the same principle as Cmmmen v. 
Bennet, 68 N. C., 494, which is based upon the ground that the fraud 
of the debtor has been ineffectual to change his relation to the property, 
and for that reason he is entitled to a homestead. I t  is plain that such 
authority has no application where the debtor never had the legal title, 
and if i t  can be used at  all in  a case like the present, it tends to show 
that only the personal property exemption can be allowed the debtor 
since, if the transaction is void for fraud, the investment fails, leav- 
ing the money impressed with the usual characteristics and inci- 
dents of personal property. 

The Kansas case only decides that the debtor is entitled .to the 
(317) 

homestead as against subsequent creditors, and this, together with the 
Illinois and Wisconsin cases, is founded upon the peculiar laws govern- 
ing the homestead in those States. Any one who reads a work on 
homestead exemptions cannot fail  to be struck with the infinite variety 
of laws upon the subject, and the consequent conflict of the decisions of 
the Courts of the various States. Mr. Thompson, in his preface to his 
work on Homestead Exemptions, well says that "the result is a con- 
fused and almost inexplicable system, indicative of different intentions, 
theories and designs on the part of the law-makers, with regard to the 
practical application of the law, expressed generally without any very 
successful attempt at  the definition of terms or manifestation of meaning 
and purpose. The inevitable consequence is a conflict of judicial con- 
struction and interpretation, but a pretty general agreement of the 
Courts and the legal profession in sentiments of disgust for the unsatis- 
factory and uncertain conditions of this department of jurisprudence." 
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How, after this candid expression of the eminent author, any weight 
can be attached to such decisions outside of their own States, I am at a 
loss to understand. Especially is this true when such decisions are 
utterly inconsistent with the old and well settled principles applicable 
to the fraudulent acts of insolvent debtors, the effect of such transac- 
tions in  reference to their property, and the principles governing the 
remedies which must be pursued by the creditors. 

I t  is but natural, therefore, that the Court should place but little 
reliance upon such authorities, and endeavor to base its ruling upon 
some rational theory in  harmony with the principles of law and equity 
as uniformly expounded by the jurists of this State. This it has sought 

to do by placing the decision upon the ground that the debtor 
(318) has some interest in  the land which he has fraudulently procured 

to be conveyed to the wife. I t  is upon this theory that Dortch 
v. Benton was decided, the Court resting its opinion upon the idea that 
the husband had acquired an equitable estate by a valid contract of 
purchase. Whatever may be the facts of that case, it is clear that this 
is the principle of the decision. 

This principle of an equitable estate in  the debtor is a safe one, if 
sustained by the facts, and it is manifest from the concluding part of 
the opinion in this case that the decision is grounded upon that theory 
alone. I t  is too plain for argument that the husband has no such 
equity by reason of his being a vendee under a contract of sale, for, at  
the very time he made his first payment, the title was made to the wife, 
and previously, he had nothing whatever but the bare parol agreement 
of the owner, Washington, that he would sell him the land at a certain 
price. So far  from having any estate, he did not have even a mere 
right in  equity. Another reason why this view cannot be sustained is, 
that he never paid any money under such parol contract, but the money 
sought to be subjected was all paid at  the time of, or subsequent to, the 
conveyance to the wife. Moreover, i t  would be absurd to say that the 
husband can be a vendee under an executory contract, while, at  the 
same time, his wife is holding the land under an  executed contract, made, 
a t  his instance, by the same vendor. I t  must follow, therefore, that, if 
the said defendant has any interest at  all in  the land, it must be by 
virtue of a resulting trust. And this seems to be the view of the Court. 
This resulting trust is finely said to be "based upon the idea that the 
equitable interest in land is drawn as if by irresistible magnetic attrac- 
tion to the person who pays the price." This magnetism, however, is 
powerless in  the present case, and so f a r  from any equitable interest 

being attracted to the insolvent husband, i t  is, under the circum- 
(319) stances, absolutely repelled and driven beyond his reach. 
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There are two reasons for this. One is, because the money paid 
is presumed to be an advancement to the wife. I n  such case, there can, 
in  the absence of evidence to the contrary, be no resulting trust. This 
is too plain to require the citation of authority, and is conceded in the 
,opinion of the Court. The other reason is, that the transaction being 
fraudulent, "equity will not assist the perpetrator of the fraud, and 
consequently will decline to enforce the trust, which would otherwise 
result, were the transaction a bona, fide one, for his benefit." Bispham's 
Eq., 124; Page v. Goodman, 43 N. C., 16;  Rhem v. Tull, 35 N. C., 57; 
Gowing v. Rich, 23 N. C., 553; Dobso~ v. Erwin, 18 N. C., 569. I t  
being conclusively settled, then, that there can be no resulting trust for 
the husband, i t  is finally insisted that a trust results in favor of the 
creditors. 

This is the law in  New York, Minnesota, Wisconsin, Kansas, Indiana, 
Kentucky and perhaps other States; but this is  only by reason of 
statutes expressly providing that such a trust shall result for the benefit 
of the creditors. Porn. Eq., 1042; Tiedman Real Property, 500, notes. 

I n  some States i t  is even held that the interest of the fraudulent 
debtor in  such a case may be sold under execution. That no such trust 
results to a creditor, and that equity does not assist him upon any such 
principle, is so well settled by the decisions of this Court, as well as the 
textbooks, that i t  is a matter of surprise to me that there can be the least 
doubt upon the subject. I n  the leading and instructive case of Dobson 
v. Erwin, supra, RUFFIN, C. J., says: "The debtor himself, then, could 
not claim a reconveyance upon the foot of such a trust. I t  is not deemed 
a valid trust fit to be executed in  a Court of Equity. For  the same 
reason, one claiming as a creditor of the debtor, could not insist on it, 
by way of affirming the alleged agreement and asking the execu- 
tion of the trust. The Court does not recognize any such trust (320) 
for the purpose of enforcing it, as such, in  favor of any person, 
because, if it existed, i t  is covinous and avoids the deed itself. A creditor 
cannot, therefore, be relieved upon a bill which supposes the existence 
and validity of such a trust. * ': " So, on the other hand, as we 
think clear, there can be no such trust, and relief in  equity would be 
founded, not on it, but on a ground entirely different, namely, the 
fraudulent intent to withdraw the debtor's estate from his creditors." 

The remedy, says the same distinguished jurist, in  Gowing v. Rick, 
supra, is founded on "the right in  equity to follow the funds of the 
debtor." To the same effect is Rhem v. Tull, supra, in  which PEARSON, 
J., says: "In fact i t  could not, as a trust, be recognized in  favor of any 
person; a Court of Equity could not recognize and enforce i t  as a trust, 
even i n  favor of a creditor." So in  Wall v. Fairley, 77 N.  C., 105-107, 
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RODMAN, J., says that the words 'real property7 cannot be construed to 
cover land in which the defendant never had any estate or right, and as 
to which his creditors have only a right in equity to follow a personal 
fund which has been converted into the land as a gift to his children, 
and in fraud of them." This language is quoted with approval by 
DILLARD, J., in Dixon v. Dixon, 8 1  N .  C., 323-324, who then proceeds as 
follows: "But in the case of a suit to reach the funds of a debtor not 
capable of being applied under an execution, as in this action, to reach 
the money of the judgment debtor vested in the land conveyed to the 
wife, there is no lien by the judgment or execution, and the jurisdiction 
arises because there is no lien and the action, when instituted, at most, 
is looked on as one to follow the funds of the debtor." 

The consensus of judicial opinion, therefore, is that in a case like 
ours there can be no resulting trust, either in favor of the debtor or the 

creditor, and that the purchase-money paid by the husband can 
(321) be followed into the land as a personal fund only. 

These principles being so abundantly established, I am at a 
loss to conceive by what judicial magic this personal fund, which has 
been, and can only be, followed as such, is, at the moment it comes 
within the reach of the creditor impressed with the character of realty 
and protected by the homestead exemption. There is nothing in the 
Constitution which authorizes such a doctrine. On the contrary, the 
distinction between real and personal property in respect to exemptions 
is there expressly recognized in the different amounts allowed the debtor 
in each species of property, and I can find nothing in that instrument 
which in the slightest degree alters the well-settled principles by which 
real and personal estate are to be distinguished. 

The debtor, then, having no equitable estate by reason of his mere 
verbal agreement to purchase, and there being no resulting trust either 
in his favor or in that of his creditor. i t  must follow that he has no 
equitable interest whatever in the land, as such, which can be asserted 
by or through him. The purchase-money, therefore, is treated as a 
personal fund fraudulently withdrawn from his creditors. Being fol- 
lowed only as such personal fund, i t  must necessarily be treated as such 
to the end. This being so, the debtor would be entitled only to the 
personal property exemption. 

I n  conclusion, I will add that, even if there were no creditors, and 
the conveyance had been made to a stranger, there could only be a re- 
sulting trust to the extent of the forty doIlars paid at the time of the - 

conveyance. Mere, all of the money, except this small amount, was 
paid sometime after the conveyance was executed. In  order to consti- 
tute a resulting trust, "the consideration must be paid by the person 
claiming the resulting trust at the time of the transaction of sale or 
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conveyance. Any subsequent payment of the consideration by 
such person, even though he has been compelled to do so as surety (322) 
of the grantee, will not raise a trust." Tiedman on Real Prop., 
500; Adams' Equity, 7 ed., 33, note. 

Believing, as I do, that the ruling of the Court is based upon reason- 
ing wholly inconsistent with the clear and well-defined distinction and 
principles so thoughtfully elaborated and interwoven into our juris- 
prudence by the great judicial minds of the past, and that a departure 
from them can only result i n  confusion and incongruities, I have been 
constrained to enter my dissent, and to state some of the reasons upon 
which i t  is founded. 

Cited: Williams v. Walker, 111 N.  C., 611; Mayo v. Farrar, 112 
N. C., 69; I n  re Freeman, 116 N. C., 200; Cobb v. Edwards, 117 N. C., 
247; Loan Asso. v. Black, 119 N.  C., 327; Sherrod v. Dixon, 120 N. C., 
68; Gorrell v. Alspaugh, Ib., 366; Weathem v. Borders, 124 N.  C., 614; 
Planner v. Butler, 131 N.  C., 153, 167; Finch v. Stricklad,  132 N.  C., 
105; Smith v. Ingram, Ib., 963; Ball v. Paquim, 140 N.  C., 92; R. R. v. 
R. R., 147 N. C., 383; Ricks v. Wilson, 154 N. C., 286; Michael v. 
Moore, 157 N.  C., 467; Sexton v. Far.m'ngton, 185 N.  C., 341; Tire Co. 
v. Lester, 190 N.  C., 415; Carter v.  Oxendke, 193 N .  C., 480; Cheek v. 
Waldem, 195 N.  C., 754. 

S. R. HORNE v. J. W. SMITH et al. 

1. Where it appears that an engine and boiler were in a shed attached to a 
main building, connected with and used to operate a saw-mill, attached 
to the land in the usual way, the engine being supplied with water from 
a pond made for the purpose, the saw-mill, engine and boiler are fixtures, 
and pass by a deed to the land. 

2. As between vendor and vendee of land, the intent of the owner of the land, 
when he placed the saw-mill, engine and boiler upon it, is not competent 
to vary the terms of the deed. 

3. An appellee may serve a "counter-case" to the "case on appeal,'' served by 
the appellant, instead of specific exceptions. 

CIVIL ACTION, tried before Graves, J., at February Term, 1889, of 
WAKE Superior Court. 

There was a verdict in  favor of the defendants, and from the judg- 
ment rendered thereon the plaintiff appealed. 
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( 3 2 3 )  Messrs. J .  B. Batchelor and S. G. Ryan, for the  lai in tiff. 
Nessrs. C. M. Busbee and W. W. Fuller, for defendants. 

CLARK, J. : The plaintiff bought the engine, boiler and saw-mill under 
an execution against C. J. Green. C. J. Green had executed, prior to 
said judgment and execution, a deed in trust to the tract of land upon 
which the said engine, boiler and saw-mill were located. At the trustee's 
sale, which was also prior to said execution, the defendants purchased 
the said tract of land. Neither in  the deed from C. J. Green to the 
trustee, nor from the trustee to the defendants, was there any reservation 
of, nor any words indicating any intention to reserve, the engine, boiler 
and saw-mill from passing by the conveyance of the freehold. 

The Court instructed the jury: "If there was a two-story building 
put on the ground in the usual way in an excavation made therefor, and 
there was a grist-mill put therein, and an engine and boiler in  a shed 
attached to the main building, connected with and used to operate a 
saw-mill attached to the land in the usual way, and the engine was sup- 
plied with water from a pond made for the purpose, then the saw-mill 
and engine and boilers were fixtures to the land, and the deed of Calvin 
J. Green conveyed them, and they passed by the sale of the trustee and 
his deed to the defendants." To this the plaintiff excepted. 

There had been much argument about the question of whether the 
property was a fixture passing with the land by deed, and many authori- 
ties read, and, in order to explain the matter more fully to the jury, the 
Court went on to say: "There are instances in which fixtures attached 
to the land may still remain as personal property. For the encourage- 
ment of trade and manufacturing, and for the convenience of business, 
the law allows tenants, and all persons occupying the land of another, 
by his consent, to erect any building and to attach any machinery as 

they may think proper and gives them the right to remove such 
( 3 2 4 )  buildings or machines. But here this relation does not exist. 

We have here a man owning the land and owning the mill, and 
the fixtures pass with the land." The plaintiff excepted. 

On the argument, much stress was laid on Green's supposed intention 
to regard the mill and engine as personal property, and the Court in- 
structed the jury further: 

"The question of Green's intent is to be governed by the deed, and he, 
and those claiming under him, are not allowed to show any other intent. 
There is no exception in the deed." To this plaintiff excepted. 

There were numerous exceptions taken on the trial, but they are all 
substantially embraced in the exceptions to the above instructions. 

"It is a well settled principle of common law that everything which is 
annexed to the freehold becomes part of the realty. Although, when the 
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ownership of the land and of the chattel i s  vested in  the same person, 
or when the owners of both concur in  a common purpose, the presump- 
tion that a chattel i s  made part of the land by being affixed to it may 
be rebutted, yet the evidence must, as it would seem, be in  writing, 
under the statute of frauds, or else consist of facts and circumstances 
of a nature to render a writing unnecessary, by giving birth to an equity 
or an  equitable estoppel." EZwes v. Mawes, 2 Smith Leading Cases, 
note, p. 267, and numerous cases there cited. 

The witness for plaintiff had testified that the shelter over engine and 
hoiler was ('planked up on each side and length, and planked up and 
down, open for belt to pass to work in the house; house covered with 
boards two feet long, nailed on,'' and that saw-mill was put down in 
usual manner. I t  was impossible for purchaser of such property to 
remove i t  without disturbing the freehold by tearing u p  the soil, or 
removing in  part, at  least, the building erected over the engine and 
boiler, and becoming a trespasser. The authorities are uniform 
tha t  property, such as above, affixed and used as described by (325) 
plaintiff's witnesses, as well as by defendants', were fixtures. 
Latham v. Blakely, 70 N. C., 368; Bond v. Coke, 71 N. C., 97; Tread- 
way v. Xha~on ,  9 Nev., 37; Pea v. Pea, 35 Ind., 387; VamWess v. 
Packard, 2 Fet., 137; Bryan v. Lawrence, 50 N. C., 337; certainly as 
between vendor and vendee, McCreary v. Osborne, 9 Gal., 119; Tyler on 
Eixtures, 519. 

There are cases, arising generally between landlord and tenant, when 
the intent with which the articles were affixed to the freehold is a ma- 
terial inquiry. But those cases have no application here. As between 
landlord and tenant, if i t  appear that articles of personal property affixed 
to the freehold were so placed for the better temporary use of the realty, 
they may be treated as "trade fixtures." The intent with which they 
were so placed, then, becomes material. Railroad v. Deal, 90 N. C., 110. 
But as between vendor and vendee, the common law that articles of per- 
sonalty affixed to the freehold are a part of the realty, and pass by a con- 
veyance of the latter, is enforced in full vigor. 

I n  Bond v. Coke, supra, BYNUM, J., says: '(The deed, i n  our case, 
containing no exception of the gin and press, the legal effect of i t  is to 
pass them to the defendant, and no parol evidence to the contrary is 
admissible. The exception of them at the sale (as there alleged) being 
an agreement touching the sale of interest in lands, the statute of frauds 
requires i t  to be in writing. And even if the agreement reserving the 
gin and press had been in  writing, it could only be set up by a bill in 
equity to reform the deed, on the ground of accident or mistake in the 
.draughtsman." And in  same case: "Personal chattels which have be- 
aome fixtures are incorporated in and are a part of the land, as much so 
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as a house or tree, until an  actual severance, and, therefore, a deed con- 
veying the land without excepting therein the fixtures, has the 

(326) legal effect of passing the gin or press, which are part and parcel 
of the land." 

I n  Moore v. 'VatZentine, 77 N. C., 188, PEARSON, C. J., says: "A 
steam-engine annexed to the soil and used as a part of the freehold 
becomes a part of the land, and cannot be severed (even by a tenant) 
except in speciaI cases." 

I n  Bryan. v. Lawrence, 50 N. C., 337, it is held that rough plank put 
in  a gin-house to spread cotton-seed upon, though not nailed down, 
passed as a fixture, with the land. But it is needless to multiply cases, 
or go into the nice learning as to what, in  dubious cases, are or are not 
fixtures. Sufficient to say that the articles here, placed and used as 
they were, are clearly fixtures. The rules which, notwithstanding that 
fact, would entitle a tenant to remove them as trade fixtures by showing 
the intent or purpose with which they are affixed, are not competent, as 
between vendor and vendee, to vary a deed conveying the land without 
reserving them. We think, therefore, that the instructions complained 
of are correct. The plaintiff, who bought under execution against 
Green, can have no higher or better right than he had, and he could not 
be allowed, as against defendants, to show that property so affixed and 
used with the freehold was not intended by him to be fixtures, nor that 
he did not intend to include them in the deed, without the allegation of 
fraud or mistake. 

After the jury had retired for their deliberations, and had been out 
for a long time, the jury sent the officer in charge to the presiding Judge 
to ask him to come to the courtroom, and at  their bequest he went. I t  
was late at  night. The jury asked for further instructions. Said they 
could not agree. The presiding Judge inquired if the parties were in 
Court. They were not then. Then the presiding Judge inquired for 
the counsel, and was informed by the officers of the Court that they did 
not know where one of them was to be found, and that the other lived 

in  the city some distance from the courthouse. 

(327) The weather was inclement, and the presiding Judge desired 
to relieve the jury, and he did, in  the absence of plaintiff and 

his attorneys, give further instructions, reiterating orally the substance 
of the instructions already given, about as follows: 

"If the jury shall find that the engine and boiler and saw-mill were 
located, in  the manner described by the witnesses, on the land of C. J. 
Green, at the time of the execution of the deed in trust to J. A. Long, 
the title passed from Green to Long, and by Long's deed to the de- 
fendants, and in  that case they should find for the defendants." 
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And plaintiff excepts to the charge thus given, and also excepts that 
it was given in the absence of plaintiff and his counsel. 

This charge is but a statement in  a succinct form of what had been 
given before. 

As we have said, property so affixed and used as here, clearly falls 
within the rules which constitute a fixture. Not coming within the 
exception above stated, which might take it out of the rule, this instruc- 
tion was entirely correct, and might have been given earlier. The ex- 
ception as to giving the instruction asked by the jury in the absence of 
plaintiff and his counsel, was properly abandoned in this Court. The 
instruction being set out, the Court can see that the defendant was not 
prejudiced. The propriety of taking such a course must always be left 
largely to the discretion of the presiding Judge. State v. Jones, 91 
N. C., 654. I n  this case the discretion was in  no wise abused. The 
appellee did not file specific exceptions to appellant's statement of case 
on appeal, but in  lieu thereof served a counter-case. This has been held 
a compliance with the statute. State v. Gooch, 94 N .  C., 982. I t  is 
very usual practice, and is often the most practicable mode of presenting 
the appellee's objections. 

Judgment affirmed. 

Cited: Overmum v. Sasser, 107 N.  C., 436; Harris v. Cwrington, 115 
N. C., 189; MeDaniel v. Xcurlock, Ib., 296; Clark v. Hill, 117 N. C., 13 ;  
Belvin v. Paper Co., 123 N.  C., 143; Fulp v. Power Co., 157 N.  C., 161; 
Crowell v. Jones, 167 N. C., 389; Jenkins v. Floyd, 199 9. C., 473; 
Springs v. Refining Co., 205 N.  C., 488. 

LEWIS COLEMAN v. D. W. FULLER. 
(328) 

Guwanty-Statute of Limitations. 

1. The contract of a guarantor is a separate and distinct obligation from that 
of the principal debtor, and it is immaterial that the guaranty is written 
upon the same paper as the original obligation. His liability is not that 
of a surety. 

2. An action upon a guaranty under seal is not barred until ten years after 
the cause of action accrues. 

(DAVIS, J., dissenting.) 

CIVIL ACTION, originally begun before a Justice of the Peace, tried at  
Fall  Term, 1889, of JOHNSTON Superior Court, before Armfield, J .  
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A jury trial was waived and the case heard by the Court. 
Plaintiff sued on the following bond and guaranty: 

"$100. SMITHFIELD, N. C., Sept. 27, 1881. 
"Twelve months after the completion of the Midland North Carolina 

Railway from Goldsboro to Smithfield, and the arrival of the first train 
at  the depot, within three-fourths of a mile of the courthouse at Smith- 
field, I promise to pay W. J. Best, President of said Railway Company 
one hundred dollars, with interest from the date of said completion, in 
consideration of the running of said road to or near Smithfield. 

(Signed) "J. E. EARP." [Seal.] 

'(I guarantee payment of the foregoing bond, September 27, 1881. 
(Signed) "D. W. FuL~R."  [Seal.] 

(329) I t  was admitted that the road was completed from Goldsboro 
to Smithfield on the 12th of July, 1882, and that the first train 

arrived a t  a depot within three-fourths of a mile of the courthouse a t  
Smithfield on said day. 

The only contention was whether the action is barred as to D. W. 
Puller. 

His  Honor ruled that it was, and gave judgment against plaintiff for 
costs. Plaintiff excepted and appealed. 

Mr. R. 0. Burton ,  for plaintiff. 
Mr. C. M. Busbee, for defendant. 

SHEPHERD, J. : The single question presented in this appeal is whether 
the action is barred, as to the defendant Fuller, by the statute of limita- 
tions. 

T h e  Code, $152, par. 2, provides that "an action upon a sealed instru- 
ment against the principal thereto must be commenced within ten years 
after the cause of action accrues." 

The guaranty executed by the defendant Fuller is under seal, and is 
written a t  the foot of the bond which was executed by the defendant 
Earp. 

I t  is contended by Fuller, the appellant, that he is not a principal to 
"a sealed instrument" within the above provision of T h e  Code, but that 
he  is simply a surety to the bond, and, as such, is within the principle 
of Welfare v. Thompson, 83 N. C., 276, and other similar decisions 
which apply the three-years' statute of limitations. 

This leads us, therefore, to the consideration of the nature and lia- 
bility of the contract of guaranty. A guaranty is a contract in  and of 
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itself, but it also has relation to some other contract or obligation with 
reference to which i t  is collateral. Anderson Law Dict.; Carpenter v. 
Wall, 20 N. C., 279. 

((A surety is bound with his principal as an original promissor. (330) 
* ': * On the other hand, the contract of a guarantor is his 
own separate contract. * * * I t  is in the nature of a warranty by 
him that the thing guaranteed to be done by the principal shall be done, 
and not merely an engagement, jointly, with the principal to do the 
thing." Baylies' Sureties and Guarantors, 4. A "guarantor is not an 
endorser or surety." 2 Rand Com. Paper, $849. "The surety's prom- 
ise is to pay a debt, which becomes his own debt when the principal 
fails to pay it. '% ': * But the guarantor's debt is always to pay the 
debt of another, '% * * but he (is not an endorser nor a surety.' " 
2 Parsons' Notes and Bills, 117-118. '(A guaranty is a special contract, 
and the guarantor is not in any sense a party to the note." Lamorieux 
v. Hewit, 5 Wend., 307; Ellis v. Brown, 6 Barb., 282; Xil ler v. Gaston, 
2 Hill, 188-190; Story on Prom. Notes, $3. I t  is a special contract, 
and must be specially declared on. 1 Chit., p. 1 ;  Baylies, supra, 4. 

These authorities very abundantly show that the contract of a guar- 
antor is a separate and distinct obligation. Fuller is no party to the 
bond of Earp, and, as to his contract of guaranty, he cannot be regarded 
otherwise than as principal. I f  this were not so, we would have the 
anomaly of a contract with only one contracting party. 

It is said, however, that there is a distinction, growing out of the 
fact that the guaranty is written upon the same paper as the bond. 
This does not in the least alter the character of the obligation. Lamo- 
rieux v. Hewit, supra. "The engagement or contract of guaranty may 
be, and often is, written on the back of the note or bill, but i t  may as 
well, so far  as the guaranty is concerned, be written on a separate piece 
of paper." 2 Parsons, supra, 119. This feature becomes material only 
upon questions arising upon the negotiability or assignment of such 
contracts. No such questions are involved in this appeal. 

We conclude that Fuller is not a surety to  the bond, but a (331) 
principal to the guaranty-"a sealed instrument"-and, this 
being a separate contract, the suit is not barred until ten years after the 
cause of action accrued. 

Per Curiam. Error. 

DAVIS, J.-dissenting : At the bottom of Earp's note or bond, is the 
following : 

"I guarantee payment of the foregoing bond. Sept. 27th, 1881. 
(Signed) "D. W. FULLER." [Seal.] 
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There is only one promise to pay, and that is by Earp to Best. Earp 
is, unquestionably, the only principal to that obligation. Fuller guaran- 
tees the payment, and that, it is said, is a distinct undertaking-a special 
contract-to which he is principal. But the guarantee itself is only for 
the payment of the debt which Earp, the principal, has promised to pay, 
and is not a primary obligation. Earp is principal to the thing guaran- 
teed, and if you eliminate his promise, Fuller was promised to do 
nothing. He is not primarily liable for the debt. He is not the 
principal to any promise to pay money. He is not the principal in the 
one, and only one, "sealed instrument," promising to pay money, and if 
he is to be held liable on a separate and independent contract or under- 
taking, then there was a collateral security, and, as insisted in the 
answer, as i t  was by Mr. Busbee in his argument, it was not assignable. 

We are construing the instrument in view of a statute, which, it seems 
to me, was plainly intended to limit only the liability of the "principal" 
to a contract under seal to ten years, and to limit the liability of all 
persons secondarily liable, whether under seal or not, to three years. 
It seems to me that there was only one p.rin&pal to the obligation to 

pay Best the $100, and that pr imipal  was Earp. I am not sure 
(332) that a guarantor is ever called a phncipal ,  as to the thing guaran- 

teed to be done, and whether you call him guarantor or surety to 
the original and principal obligation, I think neither the spirit nor the 
letter of section 152, sub-sec. 2, of T h e  Code, makes him "principal 
thereto." 

Judge DANIEL says : ('A guaranty is a promise to answer the payment 
of some debt, or the performance of some duty, in case of the failure of 
another person who is himself, in the first instance, liable to such pay- 
ment or performance." Carpenter v. W a l l ,  20 N. C., 279. I think this 
other person is everywhere, and in all cases, spoken of as the principal. 
I do not think a case can be found in which the p w a n t o r  for the pay- 
ment of another is spoken of as pr?;ncipul. I t  is said that the contract 
of guaranty is co-extensive with that of the principal. The answer is, 
so is that of any other surety  under seal, but for our statute-and it is 
that which makes the distinction between the limit of the liability of 
the principal and the person bound to answer for him-whether as 
surety or ( I  think) guarantor, for the judgment. 

Baylus on Surety and Guaranty, throughout, speaks of the relation 
between the parties as surety and principal, guarantor and pAn+al, 
and of contracts of guaranty and contracts of surety, and he also says 
that "if the guaranty is made with one person it cannot be extended to 
another." Sections 146, 113, 133, 147. 

Would not Fuller, in an action against him and Best, or against him 
and Best's assignee, be entitled to the benefits of §$2100 and 2101 of 
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T h e  Code? Would he not have the right to show i n  what relation he 
stood to the parties, and that he was only surety for the payment of the 
$100, and that it was so understood by the parties? That he was not 
principal? Welfare v. Thompson, 83 N. C., 276; Lowder v. Noding, 
43 N. C., 208. I think that in this case i t  sufficiently appears that the 
guarantor, as is often the case in  single guaranties for the payment of 
money by another, is really a surety, and only a surety, for the 
principal; and if that were not the fa i r  and necessary construc- (333) 
tion of the instrument, he would have a right to show that i t  
was so intended and so understood by the parties, and that he would have 
the right to show this by parol. Welfare v. Thompson, supra. 

I think there was no error in the ruling of the Judge below. 

Cited: Rouse v. Wootern, 140 N.  C., 559; Partin v. Prime,  159 N.  C., 
555; Grocery Co. v. Early, 181 N.  C., 460; Trust  Co. v. Godwin, 190 
N. C., 519; Iron Co. v. R. R., 191 N. C., 268; Chappebl v. Xurety Co., 
Ib., 709; Trust  Co. v. Clifton, 203 N.  C., 485. 

JAMES B. ALLEN v. THOMAS 0. SALLINGER. 

Petition to Rehear-Prac~ce-Contradictory Verdict. 

Where the plaintiff, in an action to recover land, demands judgment in his 
complaint for a tract containing twenty-five acres, and the folIlowing issue 
is submitted to the jury: "Is plaintiff the owner of the land described in 
the complaint?" to which the jury respond, "Yes; one-seventh of the 
Sandy Bottom tract-160 acres": Held, that the verdict is contradictory 
and a new trial will be ordered. 

(CLARK, J., dissenting. ) 

Petition to Rehear by plaintiff. This case was decided at  February 
Term, 1889. (See 103 N. C., 14). 

Mr. James E. Moore (by brief), for plaintiff. 
H r .  A. 0. Gaylord (by brief), for defendant. 

AVERY, J. : This is  a petition by the plaintiff to rehear and affirm the 
judgment below in  its original form, instead of directing that i t  should 
be so modified as to order a writ commanding the Sheriff to put the 
plaintiff into possession of one undivided seventh of the land in  dispute 
as a tenant in  common. The plaintiff says, in  substance, in  his 
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(334) petition, that if this Court will not affirm the judgment simply, 
then he prefers to join the defendant and ask a venire de novo, 

on the ground that the verdict is contradictory. 
The first issue with the response to i t  was as follows : "Is plaintiff the 

owner of the land described in  the complaint? Answer. Yes; one- 
seventh of the Sandy Bottom tract-160 acres." 

The plaintiff claims and demands judgment in  his complaint as sole 
owner of a tract containing twenty-five acres. 

I n  stating the case on appeal, his Honor says: "On the trial, it was 
agreed that one Ezekiel Leary had originally owned the land. The 
plaintiff offered evidence tending to show that Emanuel Leary was a son 
and heir of Ezekiel Leary, and then offered a deed from Emanuel Leary 
to Bradford Allen (the father of the plaintiff), who had six other chil- 
dren, his heirs." So far, i t  does not appear what land was covered by 
the deed to Bradford, the father of the plaintiff, who, with six other 
children, inherited his land. 

The statement of the case then set forth that "there was evidence 
tending to show the location of the land described in, the deed to Bra& 
ford Allen, and tending to show that i t  was known as the Sandy Bottom 
tract of 160 acres." The second stage of the statement, therefore, brings 
us one step further, by testimony tending to show not only that the plain- 
tiff was one of seven children, but that the deed to Bradford Allen (we 
must infer is the one from Emanuel Leary) could be so located as to 
cover a tract of land containing one hundred and sixty acres, and known 
as the Sandy Bottom tract, thus tracing, if the evidence is believed, the 
title to one undivided seventh of said Sandy Bottom tract to the plaintiff, 
as one of the seven heirs at law of his father, Bradford Allen, from 
Ezekiel Leary, the admitted common source of title, through Emanuel. 
"There was no evidence," as the Judge informs us, "that there was any 

judicial proceeding for partition of the lands of Ezekiel Leary." 
(335) This does not appear to be material, unless it was intended to give 

the name of Bradford Allen, instead of that of Ezekiel; but 
whether that mistake was made, or not, there is nothing in the case to 
show how the plaintiff ever acquired in  severalty any particular part of 
the 160-acre Sandy Bottom tract that Ezekiel conveyed to his father. 

The only other statements of testimony that come up are in the fol- 
lowing language (being transposed out of its order without affecting its 
meaning), viz. : "There was also evidence tending to show possession of 
Bradford Allen, and those claiming under him, for forty years, of the 
land in controversy. There were many deeds offered by defendant (none 
by the plaintiff) from heirs of Ezekiel Leary and others, which defend- 
ant insisted covered the land in  controversy and offered evidence to 
show it." 
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When a plaintiff in an action for possession of land is said to have 
offered testimony tending to show a possession for forty years, the irre- 
sistible inference is that the possession must have been under the deeds 
he has introduced as evidence of title, and that he intended to use them 
as color. I n  this particular case there was no deed located, so far  as we 
know, except the one showing title in Bradford Allen, the plaintiff's 
father. I t  was natural, therefore, that the Court should infer, on the 
former hearing here, that the trespass of the defendant was shown to be 

I on the 160-acre Sandy Bottom tract. That view was strengthened by 
the instruction given by the Court below upon the law governing adverse 
possession, and especially in cases where the title deeds of the parties to 
the controversy lapped each upon the other. 

We must remember always that the expression used, "the land in con- 
I troversy," does not necessarily mean "the land described in the com- 

plaint," and if this distinction is well taken, there is not a word in the 
statement of case on appeal to show that the plaintiff offered any 
testimony tending to locate twenty-five acres of land described in (336) 
the complaint. I t  is not at  all unusual for a plaintiff, in actions 

I of this nature, to declare for and describe a boundary containing thou- 
I sands of acres, when, in  fact, the controversy is confined to one or two 

hundred acres (vide Dugger v. McKesson, 100 N. C., 1). I n  such cases 
the real subject of dispute may be ascertained by a demand for, and the 
filing of, a bill of particulars, or by directing a verdict that shall specify 
the limits of the land recovered. 

This Court, on the former hearing, did not advert to the fact that the 
plaintiff had declared for a twenty-five-acre tract, and that its metes 
and bounds would not, therefore, fit the Sandy Bottom tract of 160 
acres; but, acting upon the natural idea that when the statement of the 
Judge informed us that the plaintiff had offered testimony tending to 
trace the title of the Sandy Bottom tract to his father, and to show that 

1 he was one of seven heirs of Bradford Allen, we inferred that the find- 
ings in response to the verdict might be reconciled by treating the "one- 
seventh of the Sandy Bottom tract" as the one-seventh of the land 

I described in the complaint. The petitioner now admits that there are 
two responses to the first issue that do not mean the same thing, and 
upon which a judgment may issue either for a writ of possession for 
twenty-five acres described in  the complaint, or for the one undivided 
seventh of the Sandy Bottom tract. When the defendant insisted upon 
a new trial because of that contradiction on the former hearing, that 
being the only ground of defendant's appeal, the plaintiff resisted. He  
now insists that when we have two findings-one predicated on the proof 
offered, and the other in  harmony with the pleadings-we shall treat the 
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former as surplusage, and render judgment with a contradictory finding 
of facts as a basis for it. 

(331) According to the statement of case on appeal, the plaintiff 
made a prjwa facie showing of title only to one undivided seventh 

of the Sandy Bottom tract, and, if his petition should receive a favor- 
able hearing, it means that a party who brings an action for possession 
may claim sole seizin and declare for a particular one-hundred-acre tract 
of land, show in  himself title to one undivided tenth of a tract contain- 
ing one thousand acres, and the Court will make the partition for him 
after verdict and assume that the specific tract declared for was his share 
in  severalty of the larger body. 

Without any information as to how he proposes to point out the 
location of the twenty-acre tract described in  the complaint, and to show 
that the defendant was a trespasser on it when the action was brought, 
the plaintiff's attorney now insists in  his brief that while the deed to 
Bradford Allen "may  have been ineffectual t o  convey more than the one- 
seventh that descended to Emanuel Leary from his father Ezekiel 
(though it does not appear that Ezekiel was one of seven heirs), still it 

1 was color of title under which possession would ripen to the twenty-fiw- 
acre tract." I f  that were true, still the difficulty grows out of another 
fact that Bradford Allen, as well as Ezekiel, had seven children, and the 
plaintiff offered no evidknce to show title 'except by descent as one of 
Bradford's seven heirs to one-seventh of the Sandy Bottom tract. The 
counsel does not insist that the plaintiff has shown the twenty-five acres, 
by proving the metes and bounds of a deed exhibited in evidence, to be 
within the limits of the one-hundred-and-sixty-acre tract, but relies upon 
an alleged admission made in  the brief and argument, submitted since 
the last hearing by defendant's counsel, to show that the tract described 
in the complaint was really a part of the Sandy Bottom tract, when the 
original appeal rests solely on the ground that the verdict was contra- 

dictory because that very fact did not appear. 

(338) The plaintiff does not set forth in his complaint that he is suing 
for himself and six other heirs at law of Bradford Allen, but 

claims sole seizin, as he does not sue for his co-tenants; and the law, as 
expounded by this Court, limits his recovery to the undivided interest 
in the land for which he shows title and demands judgment. I f  he 
offers only evidence to establish title to such interest in one tract, and 
declares in  his complaint for a different tract, there is fatal variance 
between the allegation and proof. 

The learned Judge who tried the cause below very properly did not 
treat "the land in  controversy" and "the land described in  the com- 
plaint," as convertible terms. H e  understood, evidently, that the land 
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really in  dispute was some border land where the title deeds of the 
parties located, according to the contention of the parties respectively, 
would lap upon each other. 

We append so much of the charge as is sent up, together with the 
exception to the judgment, as every other material portion of the case 
on appeal has already been set forth. 

The instructions given presented every aspect of the case arising on 
the volume of evidence, oral and documentary. The only error alleged 
was that the Court had instructed the jury that if the plaintiff, and 
those under whom he claimed, held possession of part of the land em- 
braced in his deed for more than seven years, openly, continuously and 
adversely, it would ripen his title to all the land embraced in his deed, 
which was not occupied by anyone else, unless there was a lapse; if 
there was a lapse, and neither party was in possession of the lappage, as 
to that part embraced in both deeds, the latter title would prevail. The 
motion for new trial was overruled. Then the defendant objected that 
the answer of the jury was not responsive to the issues, and was vague 
and indefinite. The Court, being of opinion that the answer of the jury 
was sufficient, gave judgment for the plaintiff, and the defendant ap- 
pealed. 

So  that we would naturally infer, from the facts before us, that (339) 
the real controversy was narrowed down to a very small corner of 
the one-hundred-and-sixty-acre tract, where the defendant trespassed and 
tried to show title derived from Ezekiel Leary. I t  is possible that the 
plaintiff did offer evidence tending to trace the title to the specific 
twenty-five acres to himself, but i t  does not appear, except from his peti- 
tion, and we cannot assume i t  to be true. I t  followed, therefore, that 
the plaintiff is not entitled to judgment for a writ of possession for the 
(one-hundred-and-sixty-acre) Sandy Bottom tract, because he did not 
allege that he had title to it, while he cannot recover the twenty-five- 
acre tract, because he failed to prove title to it. We cannot, therefore, 
say that the contention of the defendant on the former hearing was 
unreasonable, when he insisted that, according to the statement, one of 
the verdicts of the jury was based upon allegation without proof, and 
was irreconcilably in  conflict with the other. 

I n  the case of Mitchell v. Brown, 88 N. C., 156, the jury found, in 
response to a first issue, "Yes," which meant that the plaintiff was the 
owner of the land described in  the complaint, but the response to a subse- 
quent issue being contradictory, a new trial was granted. Where the 
findings of a jury are apparently repugnant in any material respect, 
SO that the Court cannot safely proceed to judgment and see i t  is unmis- 
takably that to which the verdict establishes a right, a new trial must 
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be granted. Porter v. Railroad, 97 N. C., 66; Smith v. Fite, 98 N. C., 
517; Morrison v. Watson, 95 N. C., 479; Turrentine v. Railroad, 92 
N:C., 638. The rule generally laid down is, that an inconsistent ver- 
dict, or one that, in  connection with the pleadings, requires explanation 
to make it harmonize completely with the pleadings and evidence and 
support a judgment, will be set aside, if it i s  too late to have it reformed 
by the jury. Clough v. Clough, 6 Foster (N. H.), 24; Hilliard on 

Mistrial, $29; 2 Waterman & G. on New Trial, p. 37; Walpon 
(340) v. Eyster, 7 Watts (Penn.), 38; Hyatt v. Railroad, 6 Hun. 

( N .  Y.), 306. 
The plaintiff should have asked the Judge below to have the verdict 

reformed by the jury, so as to elicit an unqualified answer to the question 
involved in  the first issue. I n  failing to do so, he has placed himself in 
such a position that he must accept the alternative prayer of his petition 
and join the defendant in asking a venire de novo. We accordingly 
grant the prayer of the petitioner in that respect, by ordering a venire 
de novo. 

Venire d e  novo. 

CLARK, J.-dissenting : This action is for the recovery of twenty-five 
acres of land, specifically described in the complaint by metes and 
bounds. The complaint avers that the plaintiff is the owner and entitled 
to possession thereof, and that defendant is wrongfully in possession. 
The answer denies these averments, and further denies that there is any 
such land in  the county as that described in  the complaint. 

The following issue was submitted to the jury: "Is the plaintiff the 
owner of the land described in  the complaint and entitled to possession 
thereof 2" To which the jury responded, ('Yes; one-seventh of the Sandy 
Bottom tract, 160 acres." And the Court below gave the plaintiff judg- 
ment for the twenty-five acres described in  the complaint. 

When this case was here before (103 N. C., 14))  the Court construed 
that the plaintiff was entitled to an undivided one-seventh of the 25 
acres. This is now conceded to have been an inadvertence, as the effect 
was to give the defendant six-sevenths of 25 acres described in  the com- 
plaint, when the jury found that the plaintiff was the owner of the 
whole, and to give plaintiff one-seventh of 25 acres, when the verdict 
gave him land which it described as one-seventh of 160 acres, thus giving 
plaintiff one-forty-ninth instead of one-seventh of 160 acres. This inad- 

vertence resulted from treating the verdict as necessarily for an 
(341) undivided oneseventh, and as if plaintiff were suing as a tenant 

in common to be let into possession with his co-tenants. 
The verdict was evidently for "the land described in the complaint." 

I t  says so, and the superadded description of it as one-seventh of the 
280 
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Sandy Bottom tract is doubtless caused by the denial in the answer that 
there was any such land in  the county. There seems no confusion in  the 
verdict in  this view, and the learned Judge who tried the cause, and 
who comprehended all the points in  controversy, must have understood 
there was none, or he would not have received the verdict in  that shape. 
A consideration of the evidence will sustain this view, which is so 
entirely in  accordance with the pleadings, the issue, and the judgment. 
The case on appeal states: "On the trial i t  was agreed that one Ezekiel 
Leary had originally owned the land. The plaintiff offered evidence 
tending to show that Emanuel Leary was son and heir of Ezekiel Leary, 
and then offered a deed from EmanueI Leary to Bradford Allen, dated 
in 1842. The plaintiff then offered evidence that he was son and heir 
of Bradford Allen, who had six other children, his heirs. There was 
evidence tending to show the location of the land described in  the deed 
to Bradford Allen, and tending to show that it was known as the 'Sandy 
Bottom tract of 160 acres.' " There was also evidence tending to show 
possession by Bradford Allen, and those claiming under him, for forty 
years, of the land i n  conhroversy. There were many deeds offered by 
defendant from heirs of Ezekiel Leary and others, which defendant in- 
sisted covered the land in  controversy, and offered evidence tending to 
show it. There was no evidence that any judicial proceeding had ever 
been had for partition of the lands of Ezekiel Leary. The defendants 
claimed under deed from the heirs of Ezekiel Leary, which they con- 
tended covered the land in  controversy. Take i t  that Emanuel Leary 
was tenant in common with the other heirs of Ezekiel Leary, still 
E.manue1 Leary's deed to Bradford Allen in  1842 for the Sandy (342) 
Bottom 160 acres was color of title; and the forty years open 
adverse and continuous possession under it, of the specific twenty-five 
acres in  controversy, by Bradford Allen and his son, the plaintiff, gives 
them the title against the co-tenants, heirs of Ezekiel Leary, and the 
defendants who claim under them. Indeed, twenty years would have 
been sufficient, even if co-tenancy had been admitted. Gaylord v. Res- 
pass, 92 N.  C., 554. The plaintiff's title in toto being denied, is  an ad- 
mission of actual ouster, and seven years was sufficient. Withrow v. 
Biggerstaff, 82 N. C., 82, and Page v. Branch, 97 N. C., 97, I t  is true 
that plaintiff is only one of the heirs of Bradford Allen, but one tenant 
in common can maintain an action for recovery of the common property. 
2'hames v. Jones, 97 N. C., 121; Brittain v. Daniels, 94 N. C., 781; 
Yancey v. Greenlee, 90 N. C., 317, and cases there cited. This view of 
the case is clear from the only exception taken on the trial, which was 
that the Judge charged, "If the plaintiff, and those under whom he 
claims, held possession of a part of the land embraced in his deed for 
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more than seven years openly, continuously and adversely, i t  would ripen 
his title to all the land embraced in his deed, which was not occupied 
by some one else." That is, as the plaintiff, according to the above evi- 
dence, had a deed for 160 acre% if he had shown himself in  continuous 
adverse possession of the twenty-five acres described in the complaint, or 
any part thereof, for seven years (actual ouster being admitted by de- 
fendants' denial of plaintiff's title), i t  would ripen his title to the part so 
held in adverse possession. The Court could not be understood to charge 
thus as to the open adverse possession of an undivided one-seventh. 

I t  is true that a plaintiff may claim title to one thousand acres, and 
on proof of title, or possession ripening a color of title to 100 acres, he 

will recover the 100 acres. But here he alleges title to twenty- 
(343) five acres; he shows color of title to 160 acres, and adverse posses- 

sion ripening that title to the twenty-five acres claimed, and the 
jury following, i t  is to be presumed, the instructions of the Court, 
answer as to the query, "Is the plaintiff the owner of the twenty-five 
acres described in  the complaint?" "Yes; he is." This is clear and 
unmistakable from the evidence, the charge and the pleadings. That the 
jury should have added the identifying description of it, that it was one- 
seventh of the Sandy Bottom tract, is not strange, considering the denial 
of the location of the land contained in the answer, and, at  the most, i t  
was mere surplusage. There is  nothing either in  the pleadings, in  the 
evidence, or in the charge, to suggest that the jury could have meant 
an undivided one-seventh, or anything except a mere identification of 
the twenty-five acres described in the complaint as being a part of a 
better known tract called "Sandy Bottom." I t  would be a hardship to 
put the parties to the expense of another trial, in which the Court below 
says there "was a volume of evidence," on account of the well intended 
identification of the land sued for, which the jury unnecessarily, and by 
way of surplusage, added to their unequivocal finding that the plaintiff 
was "the owner and entitled to possession of the land described in the 
complaint.." 

The defendant, indeed, in  his printed brief, admits that the deed of 
1842 to the plaintiff, in  fact, conveyed only the twenty-five acres specifi- 
cally described in the complaint, but it is immaterial whether the color 
of title was for 160 acres or twenty-five acres; besides, we must follow the 
case as stated by the Judge. The Judge told the jury the plaintiff 
could recover the twenty-five acres, or a part thereof, if embraced within 
the color of title, and of which he had shown seven years' continuous 
adverse possession. Had  the plaintiff shown possession, as well as color 

of title, beyond the twenty-five acres he could not recover i t  with- 
(344) out an  amendment to his complaint. This he did not ask. H e  is 

content with the response of the jury that he is the owner of the 
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l a n d  described i n  t h e  complaint a n d  entitled to its possession. W h a t  t h e  
jury have given him, h e  should have  judgment f o r  without modification 
o r  f u r t h e r  litigation. 

Cited: Gilchrist v. Middleton, 107 N. C., 683; Bottoms v. R. R., 109 
N. C., 73; S .  v. Corporation,, 111 1. C., 664; Vaughan, v. Parker, 112 
N. C., 101; McCaskill v. Currie, 113 N.  C., 316; Brown v. L m b e r  CO., 
117 N. C., 296; Tucker v. Satterthwaite, 120 N. C., 122; Jones v. 
Brinkley, 122 N.  C., 63; Stern, v. Benbow, 151 N.  C., 463; Frick Co. 
v. Shelton, 201 N. C., 74. 

JAMES A. TAYLOR v. B. W. HODGES. 

Construction of Mortgagei--Crop Lie%-Evidence-Demand by  Credi- 
tors before Action-Unnecessm~y when Debtor refuses to Pay-Form 
of Judgment in Action, of Claim and Delisery. 

1. Where a contemporaneous mortgage is given to secure a note for 595 pounds 
of cotton, dated April 30, 1887, and payable October 1, 1887, conveying "all 
of my entire crop to be made on my lands in  Averasboro Township, 
Harnett County," it is  unmistakable that  the mortgage referred to and 
conveyed the crop of 1887. 

2. I n  such case the defendant was not injured, and cannot complain that  an 
the trial incompetent testimony was allowed to go to the jury to show 
"that crop" was intended to be conveyed. 

3. Where a debtor notifies a creditor that  he will not pay a debt due him, the 
law does not require the latter to make demand befo,re bringing suit. 

4. Where, in  a n  action of claim and delivery, the plaintiff, claiming a mortgage 
lien, seized, and the defendant replevied, $223.50 worth of property, and, 
on the trial the plaintiff recovered judgment for $50.37, the proper judg- 
ment to be entered is "that plaintiff recover the specific property, and if 
possession cannot be had, then the penal sum named in the bond of the 
defendant and his sureties, with a proviso that the specific property shall 
be relieved of the lien and liability to  seizure and sale, and the defendant 
and the sureties on his bond discharged by the payment of $50.37, with 
interest from the beginning of thg term and costs." 

This was  a n  Action of Glaim and Delivery, t r ied before Arm- (345) 
field, J., at t h e  November Term, 1889, of HARNETT Superior  
Court.  

T h e  plaintiff claimed the property mentioned in his complaint by 
v i r tue  of a note and  chattel mortgage bearing date  April 30, 1887. The 
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note was given for "595 pounds of good white cotton, payable on the 
first day of October" of the same year, and the mortgage was of the 
same date, payable a t  the same time, and the description of the property 
as contained in the mortgage is as follows: 

('I, Burrell Hodges, of the county of Harnett and State of North 
Carolina, am indebted to James A. Taylor, of said county and State, in 
the sum of five hundred and ninety-five pounds good white cotton, for 
which he holds my note, due the first day of October, 1887, and, to 
secure the payment of the same, I do hereby convey to him these articles 
of personal property, to-wit : All of my entire crop to be made on my 
lands in Averasboro township, Harnett County, N. C., one black ox, six 
head of cows and twenty head of cows, all the above property being 
entirely free from any encumbrance whatever," &c. 

The defendant objected to the introduction of the note and mortgage- 
first, that there was a material variance between the allegations of the 
complaint and the evidence offered; and second, that the description of 
the property attempted to be conveyed by the mortgage was so indefinite, 
vague and uncertain that no title to  the property sought to be recovered 
passed to the plaintiff by virtue of the mortgage; and third, that the 
mortgage attempted to convey an unplanted crop. The objections were 
overruled and the evidence admitted by the Court, and the defendant 
excepted. 

On examination, the plaintiff was asked to state what sort of cotton, 
whether lint or seed-cotton, was intended by the note; and further, the 
crop of what year was intended to be conveyed by the mortgage, to 

which the defendant excepted upon the ground that the written 
(346) instrument could not be varied or explained by par01 testimony 

in  that way, but the Court overruled the objection and allowed 
the plaintiff to give the explanations asked for, to which the defendant 
excepted. 

The defendant was introduced as a witness in  his own behalf, and, 
upon cross-examination, was asked by the plaintiff the crop of what year 
was intended to be conveyed by the mortgage, to which the defendant 
objected, but the Court overruled the objection and required the defend- 
ant to answer the question. 

There was no evidence that the plaintiff ever demanded the possession 
of the property sought to be recovered in  this action, but the plaintiff 
testified that the defendant said that he never intended to pay the note 
in question, but that he (plaintiff) must get i t  according to law; and the 
defendant set up a counterclaim in  the action against the plaintiff for 
$3,000, alleging that the plaintiff promised that, if defendant would sign 
the note and mortgage upon which this action was based, the plaintiff 



N. C.] FEBRUARY TERM, 1890. 

would furnish the defendant, during that year, with all the farm sup- 
plies that defendant should need, and this was denied by the plaintiff. 

The defendant asked the Judge to charge the jury as follows: 
1. That, as there was no evidence that the plaintiff ever demanded 

the possession of the property of the defendant sought to be recovered 
in  this action before bringing this action against the defendant, that the 
plaintiff was not entitled to recover; and 

2. That the description of the property as contained in the mortgage 
was so uncertain, indefinite and vague that no title to the property 
passed to the plaintiff by virtue of said mortgage. 

All .this was declined by the Judge, but he charged the jury that, as 
the plaintiff had testified that the defendant had said that he 
would not pay the debt, that, therefore, a demand for the posses- (347) 
sion of the property was not necessary before bringing the suit, 
and that the description of the property as contained in  the mortgage 
was sufficient to pass the title of the property to the plaintiff. 

The following are the only issues that were submitted to the jury by 
his Honor : 

1. What is the defendant indebted to plaintiff on the note and mort- 
gage mentioned in  the complaint? 

Answer : $50.371/2, and interest at six per cent. 
2. What is plaintiff indebted to defendant on the counterclaim? 
Answer : Nothing. 
3. What is the value of the property mentioned in  the claim and 

delivery ? 
Answer : $223.50. 
Upon the verdict, judgment was entered that the plaintiff i s  the owner 

and entitled to the possession of the property described in the pleadings, 
and that the plaintiff recover possession of said property from the de- 
fendant, or, if possession cannot be had, then he recover of the defendant 
and G. R. Hodges, surety on his replevin bond, the value of said prop- 
erty, to-wit, $223.50. 

The defendant appealed. 

Mr. E. C. h i t h ,  for plaintiff. 
Messrs. F. P. Jonm and W. E. Murchison, for defendant. 

AVEEY, J.-after stating the facts: There was no question raised as 
the identification of the land to which description i n  the mortgage 
pointed, and we assume that the description was made certain by show- 
ing where all the lands owned and cultivated by the defendant in 
Averasboro Township, Harnett County, North Carolina, were located. 
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Blow v. Vaughan, decided at  this term. On the 30th of April, 
(348) 1887, the mortgage was executed to secure a note due October 1st) 

1887, and for that purpose the defendant conveyed "all of my 
entire crop to be made on my lands i n  Averasboro township," &c. The 
mortgagor had no power to create a lien on any except the "crop planted, 
or about to be planted, in the year next following the execution of the 
conveyance." Smith v. Coor, 104 N .  C., 139 ; Wooten v. Hill, 98 N.  C., 
49 ; State v. Garris, ibid., 733. The inference is, therefore, unmistakable 
that the crop of the year 1887 was that referred to and conveyed by the 
deed, and that construction is supported by the fact that the note secured 
was payable on the 1st day of October of that year, when the crop was 
maturing daily. Woodlief v. Harvis, 95 N. C., 211; Rountree v. Britt, 
94 N. C., 104. I f  the description contained in  the deed was fairly sus- 
ceptible of the interpretation we have given it, the defendant was nut 
injured, and could not justly complain, even if the Judge allowed other 
incompetent testimony to go to the jury to show what crop was intended 
by the parties to pass by the mortgage, when he might have instructed 
them that the deed would create a lien on all the crops planted by the 
defendant on his land in said township during the year 1887, and no 
others. Comron v. Standland, 103 N. C., 207. H e  might, perhaps 
ought to, have told the jury that the defendant admitted in  his answer 
that he conveyed the crop of 1887, and was bound by that admission. 

Where the debtor notifies the creditor that he will not pay a debt due 
him, the law does not require the latter to go through the vain form of 
demanding the debt before bringing an action to recover it, and his 
Honor did not err in presenting that view of the law to the jury. 

The jury find that the sum actually due from defendant to plaintiff 
was $50.37%, while the value of the property conveyed and seized was 

$223.50. The plaintiff was entitled to the possession of the prop- 
(349) erty for the purpose of selling to satisfy the debt, if it was not 

paid, but he had no right to recover the full value of the property 
from the defendant and the sureties on his bond without qualification or 
condition, when the jury had ascertained that a smaller sum was due. 
Justice READE, i n  Bitting v. Thaxton, 72 N. C., 541, said: "If there is 
anything settled in  our new system, it is that there is but one form of 
action. There are torts and contracts just as there used to be, but there 
are not several forms of action. * * " I t  is the transaction that is 
to be investigated without regard to its form or name." Walsh v. Hall, 
66 N. C., 233; Wilson v. Hughes, 94 N. C., 182. The fact is found that 
only a certain sum remains due and constitutes a lien upon the mort- 
gaged property, and the law cannot be so construed as to permit the 
recovery of a much larger sum than the debt ascertained to be due. 
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Section 324 of The Code, as amended by ch. 50, Laws of 1885,  res scribes 
a form of replevin bond peculiarly adapted to those cases where the title 
to specific personal property (such as horses) is the only question at  
issue, and the full value of the property is the just alternative allowance 
as damages, when the property is not delivered. But where the action is 
brought by a mortgagee, who seizes to sell and satisfy the debt, or a 
counterclaim is set up, the Court has the power to so frame its judgment 
as to do justice and prevent oppression. Wilson, v. Hughes, supra. 

The Court should have adjudged that the plaintiff recover the specific 
property, and, if possession could not be had, then the penal sum named 
i n  the bond of the defendant and his sureties, with a proviso that the 
specific property should be relieved of the lien and liability to seizure 
and sale, and the defendant and the sureties on his bond discharged from 
their obligation growing out of its execution, by the payment of 
$50.371/2, the sum actually due, with interest from the begin- 
ning of the term at which the verdict was rendered, and costs of (350) 
the action. The judgment must be modified accordingly. 

Modified and affirmed. 

Cited: Loftin v. Hines, 107 N. C., 361; Spencer v. Bell, 109 N. C., 
43; Hall v. Tillman, 110 N. C., 223; S. c., 115 N. C., 503; Grifith v. 
Richmond, 126 N. C., 380; Hahm v. Heath, 127 N. C., 28; Satterthwaite 
v. Ellis, 129 N.  C., 70; Smith v. French, 141 N.  C., 6; Hurley v. Ray, 
160 N. C., 379; Cooper v. Evans, 174 N. C., 413. 

W. D. ROUNTREE et al. v. SALLIE R. DIXON et al. 

Will-Construction. of-Power to Charge Estate. 

A testator devised as follows: "Item. I t  is my will and desire that my be- 
loved wife, Sallie R. Dixon, shall hold, use, occupy and enjoy my entire 
estate, both real and personal, as I have done heretofore, to care for my 
children in the same way, during her natural life, with power to dispose 
of any surplus stock of farming implements she may find as unnecessary 
in carrying on the farm, and apply the proceeds of such sale to the sup- 
port of herself or family; to have no public sale of my property; to act as 
her better judgment may dictate to1 her in the management of my estate 
and children, with authority, at her death, if any of our children should 
be minors, to choose for them a guardian to take charge of their portion 
of my estate. Item. I leave it at  the discretion of my beloved wife, 
Sallie R. Dixon, as my children shall arrive a t  the age of twenty-one 
years, to allot to them a t  her pleasure, such portion or part as she may 
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choose to do, not to exceed their pro ra ta  of my estate": Held, that the 
wife had no authority to create debts chargeable against the testator's 
property, not even for the support of herself and children, or the cultiva- 
tion of the land. 

(DAVIS, J., and CLARK, J., dissenting). 

This was a CIVIL ACTION, tried before MacRae, J., at Fall Term, 1889, 
of the Superior Court of GREENE County. 

I t  appears that some time after the month of January, 1882, F. W. 
Dixon, of the county of Greene, died, leaving a last will and testament, 
which was duly proven, and the following is a copy of such parts thereof 

as i t  is necessary to interpret in  this action: 
(351) "Item.-It is my will and desire that my beloved wife, Sallie R. 

Dixon, shall hold, use, occupy and enjoy my entire estate, both 
real and personal, as I have done heretofore, to care for my children in  
the same way, during her natural life, with power to dispose of any sur- 
plus stock or farming implements she may find as unnecessary in carry- 
ing on the farm, and apply the proceeds of such sale to the support of 
herself or family; to have no public sale of my property; to act as her 
better judgment may dictate to her in the management of my estate and 
children, with authority, at her death, if any of our children shouId be 
minors, to choose for them a guardian, to take charge of their portion 
of my estate. 

"Item.-I leave it at the discretion of my beloved wife, Sallie R. 
Dixon, as my children shall arrive at  the age of twenty-one years, to 
allot to them, a t  her pleasure, such portion or part as she may choose to 
do, not to exceed their pro rata of my estate. 

"Item.-And lastly, I do constitute and appoint my beloved wife, 
Sallie R. Dixon, my lawful executrix, to all intents and purposes, to 
execute this my last will and testament, according to the true intent 
and meaning of the same, and every part and clause thereof, hereby 
revoking and declaring utterly void a11 other wills and testaments by me 
heretofore made." 

The following is a copy of the findings of facts and judgment there- 
upon of the Court: 

"This cause coming on to be heard upon the pleadings and admis- 
sions, and being submitted to the presiding Judge (a jury trial being 
waived), the following facts are found, the heirs at law adopting the 
answer of the defendant S. R. Dixon: 

"1. That the defendant S. R. Dixon is the widow of F. W. Dixon, 
deceased, and the other defendants are his children and heirs at law, and 
the said defendant is the executrix of the last will and testament 
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of F. W. Dixon, deceased, which has been duly admitted to pro- (352) 
bate and letters testamentary have been granted to her. 

"2. That the defendant S. R. Dixon executed the note set out in the 
complaint to W. H. Dail & Bro., in settlement of a debt incurred by her, 
under the provisions of said will, for the support of herself and children 
and in the management and cultivation of the estate of her testator. 

"3. That said note was assigned to plaintiffs by the payees, with 
notice as aforesaid, and no part thereof has been paid. 

"It appearing to the Court that, under the provisions of said will, the 
defendant S. R. Dixon had a life estate in the said estate for the use of 
herself and children, with power to dispose of certain surplus personal 
property for their said use and support, and with full power to hold, use, 
occupy, and enjoy the entire estate of the testator as he had done, and to 
care for the children and to act according to her own judgment in the 
management of said estate, the presiding Judge is of the opinion that the 
said S. R. Dixon, executrix and trustee for the purposes named in said 
will, had power to contract debts for necessary expenses in the manage- 
ment and cultivation of the estate of her testator and for the support of 
herself and children, and that said debt, when contracted, became a 
charge upon the said estate, real and personal, subject to all rights of 
homestead and personal property exemptions. 

'(It is, therefore, considered and adjudged that the plaintiffs recover of 
the defendant S. R. Dixon the sum of four hundred and forty-one dollars 
and twenty-two cents, with interest thereon at eight per cent. from 
March 12, 1887, until paid; and the same is declared to be a charge upon 
the estate of her testator, both real and personal. 

"It is further adjudged that, if the judgment here rendered be not paid 
on or before January 1, 1890, that D. W. Patrick be appointed 
commissioner to sell the real and personal estate, or so much (353) 
thereof as may be necessary to discharge said judgment; and one 
for the same amount, rendered at this term, in favor of Elliott Brothers, 
plaintiffs, against the defendants in this action, after having the home- 
stead and personal property exemptions allotted to said S. R. Dixon and 
infants, according to law, and report said sale to the next term of the 
Superior Court of Greene County for confirmation." 

The defendants having excepted, appealed to this Court. 

Messrs. G. M. firdsay and Geo. Rountree, for plaintiffs. 
Messrs. W. R. Allen and Geo. V. Strong, for defendants. 

MERRIMON, C. J.-after stating the facts: We are of opinion that the 
Court below misinterpreted the material clause of the will of F. W. 
Dixon, the deceased testator, and erroneously gave judgment charging 
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the estate; personal and real, with the debt of the plaintiffs. The tes- 
tator does not, by the clause of his will in question, devise to his wife an 
estate for her life, or any estate in  his real property, or give to her abso- 
lutely his personal property. The language employed is not appropriate 
to create such estate, nor does a purpose to do so appear from the terms 
or obvious purpose of the will. 

The testator directs that his wife "shall hold, use, occupy and enjoy" 
all his property, as he did in his life-time, for a specified purpose--that 
of caring for his children in  the same way that he had done while she 
should live. I t  is not said that she shall have or own the land, may sell 
it or any part of it, or: dispose of it at  all for any purpose, except that 
she may, in her discretion, "allot" to each of his children, as he or she 

shall come of age, his or her pro rata share. She is to "hold" the 
(354) property-that is, have exclusive control, direction and superin- 

tendence of i t ;  she is to "use" it-that is, cultivate and apply i t  
for the purpose specified; she is to "occupy" it-that is, live on it with 
her children, servants and employees; she is to "enjoy" it-that is, have 
benefit of and devote it as her husband had done in  his life-time, in 
caring for herself and his children. H e  made and used and sold his 
crops-he did not sell the land-and devoted them to their support. 
The wife is expressly invested with power to "dispose of any surplus 
stock or farming implements she may find as unnecessary i n  carrying on 
the farm and applying the proceeds of such sale to the support of herself 
and family." The power to sell the surplus crops is implied by the 
right to "use" and "enjoy" the property. 

There is nothing going to show that the testator intended that his 
wife should sell the property, real or personal, that he left, except the 
"surplus stock or farming implements"; and it is singular that he did 
not invest her with general power to sell any part, or all, of the property, 
if he intended she should do so. He  thought of, and had in  his mind, 
the subject of power of sale, because he gave it to a limited extent and 
created a general power to "allot" the land to his children in  the case 
specified. He  knew what the power to sell meant. 

The clause of the will under consideration strongly suggests that the 
testator believed he left property abundantly sufficient, under the super- 
intending care and control of his wife, in whose judgment and business 
capacity i t  is clear he had great confidence, to support and rear his 
family, and that he did not think of, or intend, a sale of any part of it. 
He  intended, for the purpose of keeping his family together, that his 
property should remain under the control of his wife. A power to sell 
it would be inconsistent with and subversive of his general chief pur- 

pose in making a will, and cannot be allowed by mere implication. 
(355) I f  the wife may sell a part of it, in  her discretion, she might sell 
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the whole of it and the family might, in  a brief while, be home- 
less, the very thing the testator intended to provide against and prevent. 
And, for the like reason, the testator did not intend that his wife should 
create debts chargeable against the property; he expected that, by 
good husbandry and management, the land would support his family as 
i t  had done in  his life-time. 

I t  is asked, how are repairs on the farm and crops to be made, and 
possible pressing wants of the family to be supplied, if debts cannot be 
created chargeable on the property? The obvious answer is, the testator 
did not so intend and provide, and i t  is not the province of the Court to 
make the testator's will, to supply a provision in  it, or provide for a 
possible case he did not think of or contemplate. I t  can only decide 
what the will is-what is expressed therein. 

For  the reasons stated, the wife and executrix in this case had no 
authority to create debts chargeable against the property of the testator. 
I f  merchants and others allow her to create debts, they have their 
remedy against her and her own property-not against that of the 
testator; he devoted i t  to his family in the way already indicated. The 
will contemplates that the crops produced on the land from year to year 
shall supply means to purchase such necessary things for the family and 
the farm as cannot be produced on the land. Beyond such crops, and 
the proceeds of sales "of any surplus stock or farming implements," the 
wife, as such, or as executrix, has no power to charge the property of 
her testator, nor has the Court, for the like reason. 

The appellees relied, in  part, on Cannon v. Robimon, 67 N. C., 53. 
That case is badly reported, and it does not appear from i t  what the 
clause of the will interpreted provided. On looking to the will in  the 
papers on file, we find that the testator expressly devised to his 
executors certain lands in trust for the use and benefit of his (356) 
wife and others named, and directed that the executors have 
them cultivated '(by employing free labor," &c. The wife and others 
did not live on the land nor was any fund provided for employing 
laborers, nor was any personal property given the executors, such as 
horses, mules and other things necessary to the cultivation of the lands. 
It was manifest that the testator intended that his executors should 
make debts for the purposes specified. That case is essentially different 
from this, and so are all the cases cited by the appellees' counsel. 

There is error. So  much of the judgment appealed from as directs 
a sale of the personal and real property of the testator must be reversed, 
and in  other respects i t  will remain undisturbed. 

Error. 



I N  THE SUPREME COURT. [I05 

ELLISON & HARVEY v. A. N. SEXTON and J. A. SEXTON, partners trading 
as A. N. SEXTON & CO. 

Pa~tn~emhip-Notice of Dissolution. 

1. A partner retiring from the partnership, in order to relieve himself from 
further liabilities must bring actual notice of such retirement and of such 
dissolution of the partnership home to such persons as have been accus- 
tomed to deal with it. 

2. As to persons having knowledge of the firm before its dissolution, but not 
having dealt with it, general public notice of the dissolution, given in any 
reasonable way, will be sufficient. 

3. A single publication of a notice of dissolution, in a paper published in the 
place where the firm did business, and having a large local circulation, is 
not sufficient. 

(357) CIVIL ACTION, tried before Graves, J., at February Term, 1890, 
of the Superior Court of WAKE County. 

On the trial, it was "admitted that the defendants A. N. Sexton and 
J. A. Sexton were partners, doing a general grocery business i n  Raleigh," 
under the name and style of A. N. Sexton & Co.; that they did busi- 
ness during the year 1883 and part of the year 1884; the partnership 
was dissolved about May of the latter year. The business was con- 
tinued by the defendant A. N. Sexton under the firm name, until his 
failure, a year or two afterwards. The evidence tended to prove that 
the firm was well known in  the city of Raleigh, and elsewhere; that it 
had been reported through "Bradstreets' Mercantile Agency"; that 
business people, many of them, saw such report and consulted such 
Agency; that i t  reported J. A. Sexton as the solvent member of the 
firm, &c. The evidence further went to show that the firm gave notice 
to persons and firms with whom i t  had dealt of its dissolution. The 
plaintiffs had not dealt with i t  before that time. Afterward, in the 
months of August, October and December, of the year 1884, the plain- 
tiffs, merchants of Richmond, Va., sold to "A. N. Sexton & Co.," whis- 
key of the value of $489.34, and this action is brought to recover the 
sum due for the same, and particularly to charge the defendant J. A. 
Sexton therewith, as a member of the firm named, upon the ground 
that he allowed his co-defendant to use the firm name after the formal 
dissolution of the partnership, and that no notice of such dissolution 
was given to the business public. There was evidence on the trial tend- 
ing to prove that the plaintiffs, through their business agent, had express 
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notice of such dissolution of the partnership, and that the defendant 
J. A. Sexton had gone out of the business, and was not of the firm, or 
in  any way connected with the business as continued. There was also 
evidence to the contrary. There was no evidence on the trial of 
general notice of the dissolution of the partnership, except the (358) 
following : 

"I am proprietor of the Evening Visitor; i t  has a large local circu- 
lation; not large out of the State; I published the notice of dissolution 
at  the request of one of the Sextons; I think it was the Doctor; he told 
me to publish one time; I told him i t  should be published thirty days; 
there was only one insertion of the notice; he did not direct publication 
any more than one time." 

On the subject of notice, the Court instructed the jury as follows: 
"If one party sells out his interest in the co-partnership, and with- 

draws therefrom, this is a dissolution, and the actual co-partnership is 
a t  an end. 

"But as to all other persons, a constructive partnership continues 
until proper notice of such dissolution is given. 

"General notice is sufficient as to the public in  general, but as to such 
as have had dealings actual notice must be given. 

"The plaintiffs never had any dealings with the defendants prior to 
the alleged dissolution. 

"And so the law did not require any of the defendants to give to the 
plaintiffs any actual notice. 

"Notice of dissolution may be made, so fa r  as the general public is 
concerned, by publication in  a newspaper published in  the town where 
the firm does business for a sufficient time to  give notice to those with 
whom the partners dealt. 

"Of course such notice must be given in  a public manner, in  a news- 
paper of general circulation. 

"The law would not allow a mere pretence to the mode of publication. 
"It must be a fair, open notice, so that i t  may be read of all con- 

cerned. 
"The law requires good faith in  all dealings, and will not allow any 

person, by any false light, to mislead another in matters of contract, 
and escape responsibility. 

"If a man knows that he is held out as a partner, and if he (359) 
allows his name to be used on a public sign over a place of busi- 
ness, and persons induced by such appearance extend credit, he who 
allows himself to be thus held out to the public would be estopped to 
deny that he was a partner, and would be held to be a partner by con- 
struction of law." 
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The plaintiffs requested the Court to instruct the jury that the notice 
given in the newspaper mentioned was not notice; certainly, not suffi- 
cient notice. The Court did not do so, otherwise than as above stated. 
The plaintiffs excepted, and appealed. 

Mr. W.  J. Peele,  for the plaintiffs. 
Z r .  E. R. Stamps, for the defendants. 

MERRIXON, C. J.-after stating the facts: Evidence was produced on 
the trial to prove that the plaintiffs had knowledge of the business 
partnership of A. N. Sexton & Co., and that the defendant J. A. Sexton 
mas the so l~en t  member thereof before its dissolution in May, 1884. 
I n  the absence of knowledge or notice of such dissolution and the retire- 
ment of J. ,4. Sexton from the firm and its business, and as the other 
partner continued the business under the firm name, the plaintiffs might 
reasonably, and they had the right to, infer that the firm continued to 
exist, and that the retiring member of it was still a member thereof, 
and responsible for such debts and liabilities as the member continuing 
the business might contract or incur in  the course of the business in the 
name of the firm, and they might safely act upon such inference. Such 
continued responsibility of the firm, including that of the retiring part- 
ner, rests upon the ground of the negligence of the partners, in  that 
they left the business community in ignorance of the dissolution of the 

partnership, and thus left strangers to conclude that it con- 
(360) tinued, and to halve faith and confidence in the partnership 

named. I t  rests upon the just principle that, if one of two 
persons must suffer by reason of a credit given, he whose act or negli- 
gence misled the confidence of the other, and who has been the cause of 
such credit by his misrepresentation, his negligence or fraud, ought to 
suffer, and not the other. I t  contravenes reason and common justice 
that a person in no default shall suffer loss by reason of the laches and 
misconduct of another, when one or the other must suffer loss. Gould 
on Partnership, 248; Collyer on Part., $530; Story on Part., $160. 

A partner retiring from the partnership, in order to relieve himself 
from further liabilities incurred of the firm, must bring actual notice 
of such retirement, and of the dissolution of the partnership, home to 
such persons as have been accustomed to deal with it. I t  is not essential 
that such notice shall be given in any particular form-it may be 
express or it may be implied from circumstances. I t  must appear, how- 
ever, with reasonable certainty, that such persons in some way received 
actual notice. This is so, because established business relations might 
lead such parties more readily to give the firm credit. Moreover, they 
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are known to the firm, and may be readily, in some proper way, notified. 
Scheiffelin v. Stevens, 60 N. C., 106. 

As to persons who had knowledge of the firm before its dissolution, 
but had not had dealings with it, general ~ u b l i c  notice, given in  any 
reasonable way, will be sufficient. Evidence of facts and circumstances 
that, in  their nature, connection and bearings, put the public or par- 
ticular parties claiming or complaining, on notice, may be submitted to 
the jury, with proper instructions from the Court, to prove the re- 
quired notice. 

Such notice given in a regular newspaper, of general circulation, pub- 
lished in  the city, town or county where the partnership business is  
carried on, is the usual method of giving information, and may, 
in ordinary cases, be sufficient, when continued for a reasonable (361) 
length of time-this depending somewhat upon the nature, extent, 
and place of the business. I t  is said that the sufficiency of notice thus 
given might be questioned, in many cases, unless it shall be shown that 
the person entitled to notice was in the habit of reading the paper. 
General public notice thus given would not be actual and express notice, 
but i t  would be presumptive in its nature, and from it the jury might, 
under proper instructions from the Court, conclude such persons as had 
not had previous dealings with the firm. Collyer on Part., $532; Story 
on Part., $161; T i r j o y  v. ~Ypofforcl,  93 U. S. R., 430. 

I t  is often difficult to determine what amounts to due and sufficient 
notice of the retirement of a partner, but the evidence to prove i t  should 
be such as would reasonably warrant the jury in finding the fact of 
notice-that the party to be charged with i t  actually had it, or might, 
by reasonable diligence, have learned of the dissolution of partnership 
and the retirement of the partner sought to be charged, from the means 
and opportunity supplied or afforded for the purpose of giving notice 
of the same. Generally, the reasonableness of the notice will be a mixed 
question of law and fact, to be submitted to the jury, under proper in- 
structions of the Court as to whether, under all the attending circum- 
stances of the particular case, it was sufficient to warrant the inference 
of actual or constructive knowledge of the dissolution. As said above, 
ordinarily, notice fairly given in  a newspaper, generally circulated 
abroad, and particularly among the business people of the town or city 
where the partnership carried on its business, would be sufficient as to 
all persons who had not had previous dealings with the partnership. 
I t  is better and safer to give notice in  that way, although i t  might be 
given in  other ways. This would afford business men reasonable oppor- 
tunity to learn of the dissolution, and, in  the course of business, the 
matter would be generally known and more or less spoken of to 
business men from every direction. But such publication must (362) 
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be fair and reasonable as to its terms and the number of times i t  shall 
be made. 

I f  the facts are found or ascertained, the reasonableness and suffi- 
ciency of the notice may be a question of law for the Court. The Court 
must determine that there is, or is not, evidence sufficient to go to the 
jury to prove notice. 

I n  the present case there was evidence of actual notice to plaintiffs 
of the retirement of the defendant J. A. Sexton from the partnership in  
question, but there was evidence to the contrary. Whether there was 
reasonable and sufficient general public notice of i t  becomes a material 
question. We cannot hesitate to decide that there was not sufficient 
evidence of i t  to go to the jury. Such notice was published in  a daily 
paper one time, the circulation of which was confined mainly to the 
city of Raleigh. I t  does not appear that any one actually saw or read 
it, whether it appeared in an obscure place in the paper, or what space 
i t  occupied. Nothing appeared going to show that the plaintiffs saw 
the paper, or that they ever heard of the notice in  any way. I t  was 
shadowy, entirely too slender of itself, to serve any practical or just 
purpose, especially as the business was continued in  the firm name. 
The Court should, in the proper connection, have told the jury that 
there was no evidence before them of general notice, and, as he failed 
to do so, there is error. The plaintiffs are entitlcd to a new trial, and 
we so adjudge. 

Error. 

Cited: Alexander v. Harkins, 120 N. C., 454; Bynurn v. Clark, 125 
N.  C., 353; Str'aus v. Xparrow, 148 N. C., 311; Campbell v. Bufines, 
151 N. C., 264; Bamk v. Ides,  191 N. C., 418. 

DONALD W. BAIN, State Treasurer, v. THE RICHMOND & DANVILLE 
' RAILROAD COMPANY. 

Taxation-Inter-State Commerce. 

The rolling stock of a nm-resident railroad corporation passing through the 
State for purposes of inter-State commerce is not liable to taxation in 
this State. 

This was a C I ~ I L  ACTION, tried before Armfield, J., at October Term, 
1889, of the Superior Court of WAKE County. 
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The plaintiff is the Treasurer of North Carolina. The defendant is 
a corporation of the State of Virginia and has a lease of the railroad of 
The North Carolina Railroad Company, a corporation of this State, 
and it does the business of transportation in, through and across this 
State, from the State of Virginia and other States, to the State of South 
Carolina and other States. 

The purpose of this action is to recover the sum of $350 as taxes 
alleged to be due this State from the defendant and for costs. 

The following are the facts found by the Court below, and its judg- 
ment thereupon : 

"1. The Richmond & Danville Railroad Company was, on June 1, 
1888, the owner of $17,500 worth of rolling stock, to-wit, four "switching 
engines" and "one coach," which were, on June 1, 1888, used exclusively 
in North Carolina, but owned in  Virginia, and which the company may 
at any time recall. 

"2. Upon all the rolling-stock of the Richmond & Danville Railroad 
Company, the company is assessed for taxation, and does pay tases, in 
Virginia. 

"3. The rolling stock of the North Carolina Railroad Company (364) 
is used exclusively in  North Carolina, and upon all this rolling 
stock, of the assessed value of $125,000, taxes are assessed and paid in 
North Carolina by the Richmond and Danville Railroad Company, the 
lessee. 

"4. The board of appraisers and assessors of the North Carolina Rail- 
road made the assessment, as set out as an exhibit to complaint, of 
$175,000 upon the rolling stock of the Richmond and Danville Railroad 
Company in  use in  North Carolina, on June 1st) 1888. 

"5. On June 1st) 1888, there was in  use on the North Carolina Rail- 
road, leased by the Richmond and Danville Railroad, in  North Carolina, 

I 

1 rolling stock passing through the State to the value of $175,000. Such 
rolling stock was owned by the Richmond and Danville Railroad Com- 
pany, and the trains in which said rolling stock was used were made up 
outside of North Carolina and went on through to the State of South 
Carolina. 

"Upon this state of facts, his Honor ruled that the defendant com- 
pany was liable to pay taxes to the State upon $17,500 (on the engines 
and coaches used exclusively in North Carolina), and was not liable to 
pay upon $157,500, the remainder, used in  inter-State commerce. 

"Therefore, i t  is adjudged that the plaintiff recover of the defendant 
the sum of $350 and interest, from July 1st) 1888, and costs." 

The Attorney General and Mr. R. H. Battle, for the plaintiff. 
Mr. C. M. Busbee,, for the defendant. 
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MERRIMON, C. J.-after stating the facts: The power and right of 
the State to tax property of non-residents, whether these be natural or 
artificial persons, having its situs within the State for the purposes of 

business, convenience or pleasure of the owners thereof, or others, 
(365) is too well settled to admit of serious question. This important 

right of the State is surely founded upon the just ground that 
such property has the protection, advantage and benefit of the laws of 
the State, and i t  ought, on that account, to be required to contribute as 
taxes its fair share towards the support of the government whose benefits 
extend to it, not merely casually, but regularly and continuously, while 
it continues to be so located, as does other like property of residents of 
the State. Upon principles of common justice, every property owner 
should contribute to the support of the government that protects and 
renders his property valuable and useful his fair proportion of money 
as a consideration therefor, unless, for some proper cause, he is excused 
from doing so. Alvany v. Powell, 55 N. C., 51; Redrnomi v. Commis- 
sioners, 87 N.  C., 122, and numerous cases there cited; Worth  v. Com- 
missioners, 90 N. C., 409; Ferry Co. v. Pemnsylvania, 114 U. S., 196; 
Thompson v. Pacific Railroad Co., 9 Wall., 579; Railroad Co. v. Penis- 
ton, 18 Wall., 5; Telegraph Co. v. Texas, 105 U, S., 400; Telegraph 
Co. v. Massachusetts 125 U. S., 530; Leloup v. Port of Mobile, 127 
U. S., 640. 

If the State were absolutely sovereign in all respects, it might tax 
property coming into it  temporarily from another State for the purpose 
of trade, or property passing across its territory from one State to 
another or other States in the course of trade, travel and commerce. 
I t  might tax such trade and travel in the discretion of its Legislature. 
But as a member and constituent part of the Federal Union, i t  does not 
possess unlimited powers of taxation as to all property, matters and 
things that might otherwise be deemed and made subjects thereof. It 
and its authorities, including its Courts of Justice, are bound by the 
Constitution of the Union, and it is its and their duty to  observe, ad- 
minister and enforce its provisions in proper cases and connections, as 

much so as its own Constitution and laws. Indeed, the Constitu- 
(366) tion of the United States is a part of the organic law of this 

State, and, in principle and theory, there is not, and cannot be, 
any conflict between the Constitution and laws of the United States and 
the same of this State. I f  conflict, in fact, exists in any respect, as, 
unhappily, is sometimes the case, this is so because those who determine 
what the law is, administer and enforce it, are ignorant of or misappre- 
hend its true meaning and application, or wilfully disregard and dis- 
obey it. 
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A leading and very important purpose of the Federal Union was to 
establish and secure the freedom of trade and commerce, both foreign 
and domestic, and particularly for the present purpose, between and 
among the several States comprising it. To this end it is provided in  
its Constitution, Art. I, $3, par. 3, that "the Congress shall have power 

" " '' to regulate commerce with foreign nations and among the 
several States and with the Indian tribes." The power thus conferred 
is indefinite as to its scope, and capable of very latitudinous interpreta- 
tion and exercise, particularly as i t  is part of the organic law, and the 
subject to which i t  relates is one of great breadth and compass. I t  is 
difficult to determine its just limit in  many respects, but i t  should receive 
a reasonable interpretation, such as will effectuate the purpose contem- 
plated, trenching as little as practicable upon the powers, rights and 
convenience of the States. Very certainly the provision implies that 
Congress shall regulate such commerce and the State shall not; that 
Congress shall do so effectually, in such way and by such means as will 
secure, promote and encourage the same, and that the States shall not, 
if disposed to do so, interfere with, destroy, hinder or delay the same, 
or divert i t  in  any way by any legal constraint for their own advantage, 
otherwise than to a very limited extent, as allowed by the Consti- 
tution. Hence, it is settled that a State cannot tax commerce, (367) 
trade, travel, transportation, or the privilege to carry on and 
conduct the same, or the vehicles, means and appliances employed and 
used in connection therewith, coming into that State from another 
temporarily, however frequently, and returning to such other State; 
nor can i t  tax such commerce, or such incidents thereto, passing across 
it from another or other States to another or other States, however often 
this may be done. And the reason is, that to so tax such commerce and 
the incidents thereto, including such means of transportation, would 
tend directly, and have the effect in  a greater or less degree and like 
extent, to interfere with the freedom of commerce among and between 
the people of the States. I t  would have the certain effect to embarrass, 
hinder and delay the free course of such trade. I f  a State could thus 
tax such commerce at all, i t  might, in  its discretion, for its own benefit 
and advantage, tax i t  so heavily as to practically destroy i t  within its 
own borders, and, i n  possible cases, prevent it from passing freely into 
other States. Moreover, if one State might tax it, every State through 
which i t  passes might do so likewise, and thus the power of Congress 
to regulate inter-State trade and commerce would be nugatory and a 
sheer mockery. It is  clear that a State has no such power, and the 
Supreme Court of the United States has authoritatively so decided, 
directly and in  effect, i n  many cases. Hayes v. steamship Co., 17 
Howard, 596; Morga,n v. Parham, 16 Wall., 471; Ferry Co. v. Penn- 
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sylvania, 114 U. S. Rep., 196, and numerous cases there cited; Pickard 
v. Pzdlmn CO., 117 U. S. Rep., 31; Leloup v. Port of Mobile, 127 
U. S. Rep., 640. 

The statute (Acts 1887, ch. 13'1, $544-51), properly interpreted, does 
not and was not intended to, embrace and to tax the property of the 
defendant put in question by this appeal. I t  had reference to and em- 

braced property of corporations, whether resident or not, whose 
(368) property was situated, had a situs, in this State, and was thus 

subject to be taxed. But the property in question was not, in a 
legal sense, located-situated-in this State; i t  had no situs here. I t  
was the property of a non-resident corporation, employed and used by 
it constantly for the purposes of transportation in the course of the 
conduct of inter-State trade and commerce coming into and passing 
across this State from another and other States to and into another and 
other States. I t  was not stationary, but constantly in transitu from 
one State to another. The mere fact that property of the defendant of 
the value mentioned was continuously within the State, did not give it a 
situs here; i t  was continually changing, and in fransitu in the course of 
inter-State commerce. I t  was so continuously i n  the State, day and 
night, because of the great volume of trade and travel passing over the 
defendant's road into and across this State going to other States. I t  is 
true, as suggested on the argument, that such property receives protec- 
tion from this State, and has benefit of its laws, but, nevertheless, it is 
not the subject of taxation, because the Constitution of the United States 
will not, as we have seen, allow i t  to be made such subject. Judgment 
affirmed. 

No error. 
Cited: W o r t h  v. Wright ,  122 N.  C., 337. 

(369) 
W. H. REAVIS et al. v. GEORGE ORENSHAW et al. 

Contract-Resc&sio.n-Bvidence-Damages-Assig~ment-Notice- 
Judge's Charge. 

1. In an action to declare, among other things, a contract rescinded, plaintiffs 
proposed to show that defendants offered to compromise the matter; the 
defendants, without objection, had already testified that, after failing to 
make settlement with plaintiffs, they had offered to accept a sum by way 
of compromise: Held,  that while, generally, an offer of compromise is 
incompetent evidence, inasmuch as it was irrelevant in this case, its 
admission could not prejudice defendants, and was harmless. 
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2. Where it appeared from the evidence that both plaintiffs wrote to one of the 
defendants and asked him not to ship certain machinery previously 
ordered and contracted for, and the machinery was not shipped, and there 
was also an offer by the plaintiffs to pay damages : Held, there was some 
evidence to go to the jury of a rescission of the contract. 

3. Failure to produce a note or paper on trial, which ought to have been pro- 
duced, is a circumstance which the jury may consider in passing upon 
any alleged fact which would be made to appear or not appear by its 
production. 

4. Where, upon an issue of damages for advertising for sale land embraced 
in a deed of trust securing a contract which had been rescinded, there 
was no evidence to go to the jury by which to determine the amount of 
damages: Held, that the charge of the Court that "if the jury shall 
decide that plaintiffs are entitled to damages, the measure of his damages 
will be his loss resulting from inability to sell his land," etc., was error, 
and entitles defendants to a new trial. 

CIVIL ACTION, tried at Spring Term, 1890, of QANCE Superior Court, 
Armfield, J., presiding. 

I n  a complaint filed by the plaintiff Reavis, i t  is alleged, in substance, 
that in  November, 1885, he and Joseph H. Edwards contracted with the 
defendant Orenshaw, agent of the defendant Farquhar, for the 
purchase of certain machinery, at the price of $2,208-$208 to (370) 
be paid in  cash and the balance in three equal installments at  six, 
twelve and eighteen months from date of shipment, with eight per cent. 
interest, and that they executed their notes for said payments; that 
a t  the same time, in addition to the said machinery, the title to 
which was to be retained till the purchase-money was paid in full, 
the plaintiff Reavis conveyed to the defendant Orenshaw certain land, 
mentioned in  the complaint, in  trust, to secure the payment of the 
purchase-money, with power of sale; that within four or five days after 
the execution of the said contract and deed, and "before the defendants 
had even attempted to begin packing the goods for shipment," the plain- 
tiffs, having ascertained that they could not secure a sufficient sum to 
make the cash payment of $208, wrote to the defendant Farquhar, who 
lived i n  York, Pennsylvania, and "countermanded the order and offered 
t o  pay them any costs and damages they had sustained7'; that after that 
time the plaintiffs heard nothing from Farquhar;  the machinery was 
never shipped, and he thought that Farquhar was satisfied; but, not- 
withstanding the countermand of the order and the non-shipment of the 
machinery, the defendant Orenshaw, as trustee, &c., has advertised the 
land of the plaintiff, conveyed in  the deed of trust, to be sold, &c., and 
he asks that the defendant Orenshaw be restrained, &c. 
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The defendant Orenshaw answers, substantially admitting the contract 
as alleged, but denying the other allegations and averring that, some 
time after forwarding the contract to Farquhar, and after the prepara- 
tions for "filling the contract were well under way" and the machinery 
in  course of construction, he was notified by Farquhar that he had 
received a letter from the plaintiffs directing "the shipment of the ma- 
chinery to be stopped, and asking to be released from the contract of 

purchase." The defendant, as agent of Farquhar, saw the plain- 
(371) tiffs and attempted to procure a settlement, but they persistently 

refused; that he has no interest in  the matter, except as trustee; 
that he is informed and believes that one of said notes was assigned to 
E. P. Stair, cashier of the Farmers National Bank of York, Pennsyl- 
vania, by Farquhar, before maturity and without notice, &c.; that, by 
the terms of the deed executed to him, he is to sell, upon default, at  the 
request of the said Farquhar or his assigns; that he has been requested 
by Farquhar and said Stair to sell, and admits his purpose to do so, 
unless restrained, &c. 

A temporary restraining order was granted, which was afterwards 
continued to the final hearing. 

By  an order in  the cause, J. H. Edwards was made party plaintiff, 
and E. P. Stair  party defendant. 

An amended complaint was filed, setting forth that E. P. Stair 
claimed to be the owner of one of the notes, and that "he alleged that it 
was transferred to him before maturity." I t  was further alleged that, 
by reason of the action of the defendants in advertising the land of the 
plaintiff Reavis, he had sustained damage, &c. 

The defendant Farquhar filed a separate answer, admitting, sub- 
stantially, the contract as alleged in  the complaint, and that Orenshaw 
had advertised the land for sale, but denying the other allegations; and 
for a further answer, he says, in  substance, that he has incurred expenses 
and liabilities to the amount of $800, which will be a total loss to him 
if the prayer of the plaintiffs is granted; that he never consented to a 
change or rescission of the contract, &c. 

The defendant E. P. Stair also filed a separate answer, denying 
knowledge or information sufficient to form a belief as to most of the 
allegations of the complaint, but he is informed and believes that the 
promissory notes became due at  six, twelve and eighteen months after 
date, respectively, and that they are secured by the trust. H e  also says 

that he is the owner of the note for $667, due twelve months after 
(372) date, and admits that he has called upon the trustee to sell, &c. 

I n  response to the issues submitted, the jury say- 
1. That the defendant Farquhar agreed to a rescission of the contract. 
2. That he sustained no damage by the rescission. 
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3. That the note for $667 was not assigned to E. P. Stair before 
maturity, and for value, and without notice of the plaintiffs' equity. 

4. That the plaintiff Reavis has sustained damage by reason of the 
wrongful acts of the defendants, to the amount of twenty dollars. 

There was judgment for the plaintiffs, and the defendants appealed. 
Upon the trial, the plaintiffs having notified the defendants to produce 

the notes and letters referred to i n  the pleadings, copies were introduced, 
as were also the contract of purchase and deed of trust. 

J. H. Edwards, one of the plaintiffs, testified that four or five days 
after executing and forwarding the contract, notes and deed of trust, he 
wrote to the defendant Farquhar "that plaintiffs could not raise the 
money to meet the cash payment; asked him not to ship the machinery, 
and they would pay him damages." No answer was received, nor was 
the machinery shipped, and plaintiff understood Farquhar to agree to 
his proposition for these reasons. 

"Being cross-examined, he stated that all plaintiffs' dealings with 
Farquhar had been through his agent, George Orenshaw; that this letter 
was the only direct communication with him that witness knew of;  
that a few days after writing that, the agent, Orenshaw, came to witness 
about the matter, and tried to settle it, but no agreement was reached. 
Witness told Orenshaw that he did not propose to pay any damages, but 
t h o ~ g h t  Reavis ought to pay something-at least the attorneys' 
fees for arranging the contract and deed of trust. Orenshaw (373) 
spoke to the witness two or three times about the matter, and 
showed him a letter from Farquhar about it. When the six-months note 
feI1 due i t  was presented by the bank for payment, but was not paid. 
After the note was sent back by the bank, Farquhar sent an agent here 
from York, Pa., who tried to settle the matter with plaintiffs, but they 
could not agree as to the amount of damages, and no agreement was 
ever reached. 

"On his re-direct examination, plaintiffs proposed to show by the 
witness that the defendant Farquhar, through the agent sent out from 
York, Pa., offered to settle with plaintiffs for $200. Defendants ob- 
jected. Objection overruled, and defendants excepted." 

"Witness then testified that Earquhar's agent offered to settle and 
give up the deed and notes for $200; does not remember that anything 
was said about one of the notes being assigned to E. P. Stair.'' 

The other facts necessary to an understanding of the matters passed 
upon are stated in  the opinion. 

Messrs. A. C. Zollicoffer and C. M. Coolce, for plaintiffs. 
Mr. T. M. Pittman,, for defendants. 
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DAVIS, J.-after stating the case : 
1. We do not understand counsel for the plaintiff to controvert the 

settled principle that when an offer of compromise i s  made and rejected, 
the rights of the parties remain, without prejudice, precisely as they 
were before the offer; but they insist that the evidence is rendered 
competent by what was said on the cross-examination. 

The defendant Farquhar, whose deposition (taken before the trial) 
was read, testified, without objection, that after he had been unable to 
effect a settlement with Reavis and Edwards, "who pleaded their pov- 

erty, among other reasons, for not making a settlement, 1 prom- 
(374) ised to take $200 in  full settlement of the whole amount due me, 

and pay off the discounted note and return i t  with the others"; 
and we are unable to see how the testimony objected to could prejudice 
the defendant. 

2. The second exception is to the submission of the fourth issue which 
relates to alleged damages sustained by Reavis. The issues are made 
by the pleadings, and, as the complaint alleges and the answer denies, 
that Reavis has sustained damage, the issue was a proper one. Whether 
his Honor should have instructed the jury that there was no sufficient 
evidence to sustain the allegation, is a different question, as will be seen, 
when we come to consider the exception to his charge in relation thereto. 

3. The third exception was to the refusal of his Honor to instruct the 
jury, "That there was no evidence of any agreement on the part of 
A. B. Farquhar to the rescission of his contract with the plaintiff." 

Both Edwards and Reavis testified that Edwards, within four or five 
days after the contract was made, wrote to Farquhar, f'asking him not 
to ship the machinery, and offering to pay damages"; that the ma- 
chinery was to be sent within seven days from the time they sent the 
contract, and as the machinery was not shipped, and no answer received, 
they understood the request not to ship the machinery to have been 
agreed to by the defendant. 

I t  appears from the testimony of both Edwards and Reavis that they 
wrote to Farquhar, "asking him not to ship the machinery and offering 
to pay damages." It further appears that the machinery was not 
shipped, and much of the evidence sent up with the record, and which 
we deem i t  unnecessary to set out, relates to a controversy between the 
parties as to the amount of damages sustained by the defendant. Oren- 
shaw testified that "the letter from plaintiffs to Farquhar, asking him 

not to ship the machinery and let them pay damages was sent to 
(376) him, with instructions to see the plaintiffs and make some settle- 

ment, and that he tried to settle with them and never succeeded." 
The plaintiffs, in  their letter, promised to pay damages, and the subse- 
quent controversy seems to have related only to that question. 



N. C.] FEBRUARY TERM, 1890. 

The defendant Farquhar did not ship the machinery, and whatever 
may have been the amount of damages.sustained by the defendant, we 
think there was some evidence to go to the jury upon the question of 
the rescission of the original contract. The plaintiffs made an offer to 
pay damages, asking defendant not to ship the machinery under the 
contract, and if the defendant agreed to this, and did not ship the ma- 
chinery in consequence of it, the failure, thereafter, to agree upon the 
amount of damages would not affect the question of rescission. 

4. The fourth exception related to the latitude permitted plaintiff's 
counsel in the course of his closing argument. I t  does not appear that 
his Honor was requested to interpose and stop counsel, and he instructed 
the jury, "in substance, to consider the evidence without reference to 
any prejudice," which removed the objection. 

The fifth, sixth and seventh exceptions are embraced in the following 
charge to the jury, and indicate- 

5. That they might consider the testimony and determine, from all 
the circumstances, whether the defendant Farquhar agreed to rescind 
his contract with the plaintiffs; that he had a right to ship the goods 
and hold plaintiffs to their contract, but if the jury should find that the 
negotiations between Farquhar's agent and the plaintiffs for a settle- 
ment, subsequent to the letter from plaintiffs to Farquhar, had sole 
reference to the question of damages, that fact might be considered, in 
connection with his not shipping the machinery, as tending to show his 
agreement to the rescission. 

6 .  That, after notice to the defendant to produce the notes, or (376) 
bonds, given by plaintiffs to A. B. Farquhar, it was the duty of 
the defendant to produce them, and the jury may consider their failure 
to produce them, after such notice, as evidence tending to show that the 
one due twelve months after date had not been assigned to E. P. Stair 
before maturity. 

7. That upon the question of damages, if the jury shalI decide that 
the plaintiff Reavis is entitled to damages, the measure of his damages 
will be the loss resulting in his inability to sell his land because of the 
defendant's deed of trust (seventh exception). 

As to the fifth exception, we think the charge of his Honor was 
warranted by the evidence, to which we have already referred, and there 
was no error. 

As to the sixth exception, the notes were in the possession or under 
the control of the defendant, and if, after notice, they were not pro- 
duced, the jury might consider that as a circumstance, in passing upon 
any alleged fact which would be made to appear, or not appear, by the 
production of the notes themselves; and of this the defendant would 
have no right to complain. I t  will be observed that the defendant Stair 
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does not allege that the note was transferred before maturity and with- 
out notice, but there was no objection to the issue. 

As to the seventh exception, there was no evidence to warrant the 
charge of his Honor as given. The only evidence i n  any way bearing 
upon the question is that of the plaintiff Reavis, which is as follows : "I 
think it was about a year ago that my land was advertised by Oren- 
shaw; I have been damaged by the property being advertised, and by 
its being tied up with this deed of trust; I had a chance to sell the 
land at  a good profit." 

On his cross-examination, he said that "the notes had never been 
returned to him, and the deed of trust had never been cancelled; 

(377) that he had never called upon either Farquhar or Orenshaw for 
their surrender and cancellation; that at  the time he had an 

opportunity to sell his land there were judgments against him, two or 
more of them docketed in  the Superior Court Clerk's office, and a lien 
on his land of small amounts, and his land was worth $800." 

This was all the evidence in  any way relating to the question of dam- 
ages to the plaintiff, and i t  presented the jury with no measure, great 
o r  small, by which to determine the amount of damages, if any, sus- 
tained by the plaintiff. His  original complaint made no demand of 
judgment for damages, but only asked that the defendant Orenshaw be 
restrained from selling or disposing of the property until the question 
as to the amount due the defendant, if any, could be passed upon and 
ascertained. 

There was error in  the charge excepted to, and the defendants are 
entitled to a new trial. 

Error. 

LAURA V. AVENT et al. v. S. S. ARRINGTON et al. 

Deed-Probate and RegistrationiDelivery-Color of Title-Possession 
-Findings by the Court-Declarations Against Interest-Evidence. 

1. When a certificate of probate is not sufficient to entitle the instrument to 
registration, if a party make it part of his pleading he waives the ques- 
tion of its admissibility. 

2. So likewise, defendants' admission that a paper-writing in question is the 
one attached as an exhibit in the pleadings, relieves the plaintiffs of 
proving its contents, but its delivery and sealing may still be disputed. 

3. Where a deed is proved and registered there is a presumption of proper 
delivery, nothing more appearing. 

306 



N. C.] FEBRUARY TERM, 1890. 

4. An instrument, though signed, is not available to prove color of title, 
unless it is delivered. 

5. The delivery of a paper-writing, offered to show color of title, may be 
proved by parol, and its probate and registration is not essential to such 
proof. 

6. The Code, 81245, amended by Laws of 1885, ch. 147, making a contract for 
sale of land inadmissible without registration, does not make registration 
essential to the use of a deed to show color of title, where there is a 
claim and possession under it. 

7. Possession, under color of title, works notice to purchasers. 
8. The conclusions of the Court below as to the fact of delivery, supported, 

as it was, by some evidence, will not be reviewed in this Court. 
9. Declarations of grantor of delivery, being against his own interest, are 

admissible to show it. 
[Discussion of the Doctrine of Color of Title, by AVERY, J.] 

This was a CIVIL Acnoiv, tried before connor, J., at Spring (378) 
Term, 1889, of the Superior Court of NASH County. 

The findings of fact, conclusions of law, and judgment were as 
follows : 

On the 18th day of January, 1848, Nicholas W. Arrington, being 
the owner in  fee of the real estate described in the complaint, signed 
and delivered unto Elizabeth F. Wright, his daughter, and the then wife 
of W. T.  Wright, the paper-writing, a copy whereod is as follows: 

"This indenture and deed of gift, made this 18th day of January, one 
thousand eight hundred and forty-eight, between Nicholas W. Arrington, 
of the county of Nash and State, of North Carolina, of the one part, 
and Elizabeth F. Wright, of the county and State aforesaid, of the 
other part- 

"Witnesseth, That, for and in  consideration of the love I have for my 
daughter Elizabeth F. Wright, I have this day given, granted, aliened 
and delivered to the said Elizabeth F. Wright one tract of land adjoining 
the lands of Wm. T. Wright, myself and others, and bounded as 
follows (describing it) ,  which said tract of land I value and (379) 
assess to my daughter Elizabeth F. at the sum of twelve hundred 
and fifty dollars, without interest, and also the following negro slaves, 
viz., Selah, aged about forty-five; Chaney, aged about sixteen; Angeline, 
aged about fourteen; Rose, aged about twelve; Thomas, about ten; 
Anthony, about eight; Milly, about five; and Charity, about eighteen 
months, which said negro slaves I also give to my daughter Elizabeth 
3'. Wright, them and their increase from this day forward, and to be 
received by her as likely only assessing the eight negroes without interest 
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or increase as here described, and the same rates or price as my other 
negroes may be valued and assessed to, my other children, in  case or 
provided I should die intestate; and I furthermore give, grant and 
deliver to her, my daughter Elizabeth F. Wright, and Wm. T. Wright, 
her husband, all the other property heretofore delivered to them, con- 
sisting of furniture, stock, provisions, &c., which I here assess at the 
sum of four hundred dollars, which is to carry on interest, and which 
said money, land and negroes I give to her, my daughter Elizabeth F., 
her heirs, assigns, forever, as a part of her proportionable part of what 
I may or hereafter be able to give my children. 

"In evidence of which, I herewith set my hand. 
"NICHOLAS W. ARRINGTON." 

There is no seal attached to or following the signature of the said 
N. W. Arrington, nor is any seal to be found upon any part of said 
paper-writing. This fact is found by an inspection of the original 
document or paper-writing, there being no other testimony offered in  
respect thereto. The plaintiffs contended, as a matter of law, that a 
seal was to be found upon said paper-writing. To the end that the 
question may be presented to the Supreme Court for review, the Clerk 

is instructed, if the plaintiffs so desire, to send with the transcript 
(380) the original paper-writing, or a photographic copy thereof. 

Upon the delivery of the said paper-writing, the said Elizabeth 
F. Wright, together with her said husband, entered upon and remained 
in the possession of the land therein described until the execution of the 
deed hereinafter set forth, to-wit, November 16th) 1857. 

Said paper-writing was admitted to probate and registered in  the 
county of Nash on the 29th day of December, 1885. 

On the 16th day of November, 1857, W. T. Wright, the husband of the 
said Elizabeth, executed and delivered unto John F. Speight the deed, a 
copy whereof is as follows (the land described in  the complaint and the 
said paper-writing is enclosed within the boundaries described in the said 
deed) : 

"This indenture, made this the 16th day of November, one thousand 
eight hundred and fifty-seven, William T. Wright, of the county of 
Nash and State of North Carolina, of the one part, and John F. Speight, 
of the county of Edgecornbe and State aforesaid, of the other part- 

"Witnesseth: That for the consideration of four thousand five hun- 
dred dollars, to him, the said William T. Wright, in hand paid by the 
said John F. Speight, hath this day bargained, sold and delivered to the 
said John F. Speight, one tract of land, and known as my residence in 
said county of Nash, adjoining the lands of N. W. Arrington, A. H. 
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Arrington and others, and bounded as follows, to-wit (describing i t )  : 
To have and to hold the same, with all the privileges, advantages, 
appurtenances thereunto belonging, to him, the said John F. Speight, 
his heirs, assigns, &c., forever, against the claims of all other persons 
whatever; and in evidence of which I do for myself, heirs, assigns, 
warrant and defend the same, the day and date before written. 

"Wnt. T. WRIGHT." [Seal.] 

"And signed and acknowledged in the presence of- 
Witnesses : N. M. HARRIS and JOHN G. ARRINGTON." 

A t  the time of the execution of the said deed by W. T. Wright, 
N. W. Arrington wrote and signed an endorsement thereon in  the (381) 
following words, to-wit : 

"N. 13.-Whereas, a portion of the above tract was presented by me 
to the said William T. Wright and Elizabeth, his wife, I do therefore 
now, for myself, and also for my daughter Elizabeth, relinquish, deliver, 
warrant and defend her interest in said land i n  compliance and accord- 
ing to the above said deed, and in evidence of which I have hereunto 
set my hand, &c., the day and date above written. 

'CNICHOLAS W. ARRINGTON." [Seal.] 

"And assigned i n  the presence of- 
Witnesses : N. M. HARRIS and JOHN G. AREINGTON." 

This deed was admitted to registration March , 1861. 
John F. Speight paid a full and valuable consideration for the said 

land and went into possession thereof upon the delivery of said deed, 
and he, and those claiming under him, including the defendants (except 
those who disclaim in  the answer), have remained in possession thereof 
until the commencement of this action. 

The defendants (except those disclaiming) claim and are entitled to 
all of the interest and estate i n  said land which may have passed to or 
vested in  the said John F. Speight, by virtue of the aforesaid deed from 
W. T.  Wright to him, or the endorsement thereon by said N. W. Arring- 
ton. The said defendants aIso claimed and are entitled to and interest 
which may have accrued to the said John F. Speight or his assignees by 
lapse of time or otherwise. 

Prior to his death, the said Nicholas W. Arrington made and pub- 
lished his last will and testament, the third item whereof is in the fol- 
lowing words, to-wit: "I will and direct my two tracts of land east of 
said road, the one known as the 'Harper place' and the other 
known as the 'Doles place,' in front of Daniel Sumner's, con- (382) 
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taining about one hundred and thirty-five acres each, to be sold, a t  
my death, by my hereinafter-named executors, and the annual interest 
arising therefrom to be applied to the wants and comfort of my un- 
fortunate son, Nicholas W. Arrington, during his natural life." 

The above mentioned land is a part of the land described in the paper- 
writing executed by said N. W. Arrington to said Elizabeth Wright, 
which he had purchased from the grantees of said John F. Speight. 

The sixth item of said will is in  the following words, to-wit : 
"I will and direct that no part of my estate, real or personal, go to 

my daughter Elizabeth and her husband, W. T. Wright, for cause, that 
I have done by past gifts equal justice with my other children." 

W. T. Wright died August 25th) 1886, his wife Elizabeth having died 
during the year 1872, leaving the plaintiffs, her children and heirs a t  
law. The defendants all disclaim except W. W. Arrington and B. L. 
Arrington. Neither claim or have any interest in the said land. 

The Court, upon the foregoing facts, being of the opinion, "that the 
legal title to said land in controversy did not pass to, or vest in, the 
said Elizabeth Wright by virtue of the paper-writing set forth, the same 
not being under seal, but that she acquired an equitable estate in  fee in  
said land; that said paper-writing operated in equity as a covenant to  
convey said land, and, as such, was supported by a meritorious con- 
sideration. 

"That John F. Speight acquired no interest, title or estate in  said 
land by virtue of the deed from W. T. Wright, or the endorsement 
thereon by N. W. Arrington, as against the said Elizabeth F. Wright. 

"That upon the death of said Elizabeth F. Wright, the equit- 
(383) able title descended to her heirs at  law, the plaintiffs, subject to 

the life estate of said W; T. Wright, as tenant by the couriesy, 
and his interest vested in  the defendants by way of estoppel. 

"That upon the death of said W. T. Wright, the right to the posses- 
sion of the said land descended to the plaintiffs. That they are not 
bound by the statute of limitations, nor is  there any presumption of an 
abandonment of their rights or equities. That the certificate of pro- 
bate on said paper-writing is not sufficient to entitle i t  to registration, 
but the same being made a part of the answer, the question of its ad- 
missibility does not arise. 

"It is thereupon adjudged that the plaintiffs recover of the defend- 
ants, except those who disclaim, the possession of the said land described 
in  the complaint. That the question of rents and profits, and the 
amount for which each defendant is liable, be ascertained by the Clerk 
of this Court, who is hereby appointed a referee for that purpose; that 
plaintiffs have a writ of possession from the Clerk of this Court for 
the said land, and recover their costs in this behalf expended, except as 
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to the defendants who disclaim, to be taxed by the Clerk. That this 
cause be retained until the report in  regard to the rents is confirmed," 
etc. 

From the foregoing judgment the defendants, except those who dis- 
claim, appealed to the Supreme Court. 

The following errors are assigned by the defendants: 
1. That they denied the execution of the alleged deed from N. W. 

Arrington to Elizabeth F. Wright, and also denied the title of the 
plaintiffs to the locus i n  quo, and that they, the said defendants, also 
pleaded matters in avoidance, and that i t  was error for the Court to 
disregard the denials, and adjudged that the answer admitted the execu- 
tion of the instrument. 

2. That the Court erred in  finding, as a fact, that said alleged (384) 
deed was delivered to said Elizabeth F. Wright. The only evi- 
dence on this point was as follows: The paper-writing was introduced 
by the plaintiffs, but the defendants insisted that i t  was not validly and 
legally probated and recorded, and cannot, therefore, prove delivery. 
The Court did not pass upon or adjudge the validity of the certificate of 
probate, being of the opinion that by the pleadings, the only question 
presented was the right of the plaintiffs upon the paper-writing as set 
out in the pleadings. W. F. Howerton testified that this paper-writing 
was handed to him by W. T. Wright, in  the fall of 1885, and that he 
agreed to recover the land for one-half of it, and that he afterwards 
had the instrument recorded. Other witnesses introduced by the plain- 
tiffs testified that Elizabeth F. Wright and her husband were in  posses- 
sion of the land from 1848 until November, 1857, and that ever since 
then John T. Speight, and those claiming under him, had been in 
possession. 

3. That his Honor erred in  deciding that said paper-writing was ad- 
mitted to probate and registration December 29, 1885. The defendants 
insisted that the probate is  insufficient, and the registration unauthor- 
ized and void. The witness (John J. Drake) does not state by what 
means he had acquired a knowledge of the handwriting of the said 
N. W. Arrington, nor that he had, in  any way, ever acquired such 
knowledge; nor even that said N. W. Arrington was dead at the time 
of the so-called probate. No  other registration of the instrument being 
proven, the defendants insisted that, as against them, i t  was null and 
void, under chapter 147, Acts 1885. 

4. That his Honor erred in deciding that said Elizabeth F. Wright, 
by virtue of said paper-writing, acquired an equitable estate in  fee in 
said land, and that said paper-writing operated in  equity as a covenant 
to convey. The defendants insisted that even if said paper- 
writing was delivered to said Elizabeth F. Wright, she had (385) 
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under it, as against N. W. Arrington, only an equity for specific per- 
formance, or to compel a correction of the instrument, and the re- 
execution of the same in a proper form, and that this equity was in- 
ferior to that of Speight, or his grantees, the defendants, arising under 
a contract in rem. for full value. 

5. That his Honor erred in deciding that said equity in  favor of 
Elizabeth F. Wright, or her heirs, the plaintiffs, had not been pre- 
sumptively abandoned under Revised Code, ch. 65, $19. 

6. That his Honor erred in deciding that John F. Speight acquired 
no interest, title or estate in said land by 17irtue of the deed from W. T. 
Wright, or the endorsement by N. W. Arrington, as against the said 
Elizabeth F. Wright. 

7. That his Honor erred in deciding that upon the death of said 
Elizabeth F. Wright, the equitable title descended to her heirs at  la^, 
the plaintiffs, subject to the life-estate of said W. T.  Wright as tenant 
by the courtesy, etc. 

8. That his Honor erred in deciding that, upon the death of said 
W. T. Wright, the right to the possession of the said land accrued to 
the plaintiffs. 

9. That his Honor erred in holding that the execution of the said 
paper-writing was admitted by the answer. 

10. That his Honor erred in  not declaring that there was no evidence 
of the delivery of said paper-writing to said Elizabeth F. Wright, and 
that while her father may have intended to give her the land, he never 
effectuated, but abandoned, that intention. 

Paragraph two of the complaint is as follows: "That on the said 
date the said K. W. Arrington executed a deed conveying in fee-simple 
said land to Elizabeth F. Wright, his daughter, who was then the wife 
of W. T. Wright, and the said Elizabeth F. Wright shortly thereafter 

entered into the possession of said land." 
(386) Paragraph tm70 of the answer is as follows: "That paragraph 

tn7o of the complaint is not true. I t  is admitted that the said 
Nicholas W. Arrington, on the 18th of January, 1848, signed a paper- 
writing, but the defendants deny that said document was either sealed 
or delivered. I t  is admitted that the said Elizabeth F. Wright and her 
husband, William T. Wright, occupied said land and appropriated the 
rents and profits until the 16th day of Xouember, 1857, by permission 
of her father, N. W. Arrington, but it is denied that the said Elizabeth 
F. Wright or her husband had any title to the preniises." 

The complaint was amended by inserting paragraph seven, which is 
as follows: "The plaintiffs further say that if it shall be found, upon 
inspection of the paper-writing alleged to be a deed, in  the second article 
of this complaint, executed by N. W. Arrington to Elizabeth Wright, 
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has not a seal affixed to the name of N. W. Arrington, and is, therefore, 
not a deed, then these plaintiffs allege that a t  the time of the execution 
of said paper-writing, which is made part of this complaint, the said 
N. W. Arrington was possessed of real and personal property of great 
value, and that immediately after the execution of said writing, the 
said Elizabeth Wright took possession of the personal property, and was 
thereafter, until their emancipation, in  possession of the slave property; 
and she likewise, immediately after the execution of the said paper- 
writing, entered into the possession of the land mentioned therein, the 
same $hat is in  controversy by this suit, and she so remained in posses- 
sion thereof until some time in  the year 1857, when her husband, without 
her assent, executed a deed to one John F. Speight, purporting to convey 
the said land in  fee-simple, the said Elizabeth refusing to join in  the 
execution of the said deed. The said John F. Speight had notice a t  the 
time of, and before the execution of said deed, of the interest and title 
of the said Elizabeth in said land, and those claiming under him 
had the same notice. N. W. Arrington died in  1861, leaving a (387) 
last will and testament, and although possessed of a large estate, 
he did not devise or bequeath anything to his said daughter, Elizabeth 
Wright, stating as a reason for his failure so to do, in his said will, that 
he had done her equal justice with his other children by private gifts. 
That  the gift embraced in said paper-writing is all that he ever gave 
her, and these plaintiffs are advised, and so aver, that if their mother 
did not have the legal title to said land, that she had the equitable title 
thereto, which descended, upon her death, to the plaintiffs, as her heirs 
a t  law, subject to a life-estate in  favor of their father, the husband of 
said Elizabeth Wright, to-wit, W. T. Wright, and that upon his death 
in  August, 1886, that they became entitled to the possession of said 
land." 

To  this, the defendants answer: "That paragraph seven of the com- 
plaint (amended at Spring Term, 1889), i s  not true." 

Mr. C. N .  Cooke, for plaintiffs. 
Mess~s. Jacob Battle, J .  B. Batchelor and John Devereux, Jr., for 

defendants. 

AVERY, J.-after stating the facts: The defendants, in  their answer 
to the amended complaint, deny the allegation that N. W. Arrington 
executed a deed on the 18th day of January, 1848, to his daughter, 
Elizabeth F. Wright, under whom the plaintiffs claim, for the land in  
controversy, and aver that the said Arrington, on that day, "signed a 
paper-writing," but they deny "that said document was either sealed or 
delivered." The plaintiffs, in  their amended complaint (paragraph 
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seven), allege that "if it shall be found, on inspection of the paper- 
writing alleged to be a deed in  the second article of this complaint, 

executed by N. W. Arrington to Elizabeth Wright, has not a seal 
(388) affixed to the name of N. W. Arrington, and is, therefore, not a 

deed," &c., then that the said Elizabeth entered into the posses- 
sion of the land described in  said paper, immediately after its execution 
in January, 1848, and occupied and held possession of i t  until some time 
in the year 1857, when her husband conveyed it, without her assent, to 
John F. Speight, under whom the defendants claim. 

The Judge below held "that the certificate of probate on said Eaper- 
writing is not sufficient to entitle it to registration, but the same being 
made a part of the answer, the question of its admissibility does not 
arise." The admission contained in the second paragraph of the answer, 
that N. W. Arrington, on the 18th day of January, 1848, signed a paper- 
writing, is one that relieves the plaintiffs of the burden of proving the 
contents of the paper and the genuineness of Arrington's signature. 
The defendants thus introduced the paper, reserving only the right to 
controvert the sealing and delivery of it. The plaintiffs, in  their amend- 
ment to the complaint, do not insist that there was a seal to  the instru- 
ment, and the only disputed question of fact left for his Honor was, 
whether there was sufficient evidence of the delivery to Elizabeth Wright. 
I f  the Judge had found the fact only that the deed had been proven and 
registered, without mentioning the form of registration, the presumption 
would have arisen that it was in proper form, and that i t  was delivered. 
Patterson v. Wadsworth, 94 N. C., 538; Redmart v. Graham, 80 N. C., 
231. The Judge states, as a conclusion of law, after examining the cer- 
tificate, that i t  is insufficient in  form to meet the requirements of the 
statute. Though we concur with him that, by appending the paper as 
an exhibit to the answer, the defendants waived objection to its ad- 
missibility, subject to the reservation as to delivery contained in the 

answer, i t  would not follow that the acknowledgment that it was 
(389) signed would make it available, even as color of title, without 

satisfactory proof of delivery. 
As there was no evidence of the requirement that the plaintiff should 

prove the delivery, the inquiry is naturally suggested, whether the 
paper-writing would be competent to show color of title upon par01 
proof of its delivery to Mr. Wright, or whether probate and registration 
are essential prerequisites to make i t  "good and available" in law for 
any purpose. This Court has construed $1245 of The Code (since 
amended by ch. 147 of the Laws of 1885) as making a contract for the 
sale of land inadmissible without registration in an action brought to 
enforce a specific performance of it. White v. Holly, 91 N. C., 67. 
But in the case of Hunter v. Kelly, 92 N. C., 285, the Court said that 
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"the registration was not indispensable to the use of the deed, as con- 
stituting color of title, but proof of its execution was sufficient to give 
it effect." The distinction evidently intended to be drawn was, that 
while neither "deed nor contract to convey land nor lease for more than 
three years should be available to vest a; estate, or pass an interest by 
the mere force of the instrument before registration, the statute was not 
repugnant to the established rule that a paper-writing, constituting in 
law color of title, accompanied by continuous adverse possession by the 
person claiming under i t  for the period prescribed by law, raises a pre- 
sumption of a perfect title in the occupant, and is admissible in  evidence 
without registration when offered for that purpose." Hardin v. Barrett, 
51 N. C., 159; Campbell v. McArthur, 9 N. C., 33; Chmtien, v. Philips, 
33 N. C., 255. The law thus interpreted works no injury to purchasers, 
because the fact that another is in  possession is sufficient to put those 
who propose to purchase on inquiry, and is justly held to be constructive 
notice of his claim. Mayo v. Leggett, 96 N. C., 237. 

So that i t  only remains for us to discuss and determine two (390) 
questions-first, whether there was any evidence to support the 
finding that the paper-writing was delivered; and, second, whether, if 
delivered to her, it constituted color of title. 

The endorsement by N. W. Arrington on the deed was a declaration of 
his against his own interest, and was some evidence that he delivered 
the instrument to his daughter. I t  is not necessary that we should 
adduce any other testimony bearing upon the question, as it was the 
province of the Judge to pass upon the weight of that offered, and his 
conclusions of fact, if we find any support for them in the evidence, will 
not be reviewed in  this Court. Burke v. Turner, 85 N. C., 500. 

I n  Ellington v. Ellington, 103 N. C., 54, the late Chief Justice SNITH, 
delivering the opinion, approves the definition of color of title given by 
Judge GASTON in Dobson v. Murphy, 18 N. C., 586, to which Chief Jus- 
tice RUFFIN agreed, with great reluctance, because i t  was not made broad 
enough to comprehend any written evidence of title accompanied by 
possession. That definition is as follows: "Some written document of 
title purporting to pass the land, and one not so obviously defective that 
it would not have misled a man of ordinary capacity." Earlier and 
later adjudications of this Court are in  accord with nobson v. Murphy. 
See Tate v. Southard, 10 N. C., 119; Keener v. Goodson, 89 N. C., 273. 

I f  the paper-writing relied on in our case comes within the descrip- 
tion of color of title, the only remaining question of any importance is 
settled. We think that i t  does. The reason that underlies the doctrine 
of maturing title by adverse possession under imperfect deeds or con- 
tracts is, that where one, in  the exercise of ordinary care and intelli- 
gence, is induced to enter upon and cultivate, and sometimes improve 
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land, because he has some written evidence of title that would naturally 
induce a man, not trained in the law, to believe that i t  vested in him 

what i t  professed to pass, i t  would be unjust to recognize or 
(391) enforce the right of another who brings no action till the end of 

the statutory period. Wood on Lim., $159. ' 

The Supreme Court of Georgia h d d  that any writing which defines 
the "extent of the claim" is "a sign, semblance or color of title." Field 
v. Boynton, 33 Georgia, 242. 

The Supreme Court of New York hold that where one enters upon 
land under a contract of purchase, he holds in  subordination to his 
vendor, and his occupation is an elongation of the possession of his 
vendor till the purchase-money is paid, but when the land is fully paid 
for the possession of the vendee becomes adverse to the whole world, 
including the vendor, Whitney v. Wright, 15 Wen., 171; Briggs v. 
Person, 14 Wen., 227. 

The Supreme Court of Alabama held, in  Beard v. Ryan, 78 Ala., 37, 
not only that the vendee's possession becomes adverse on payment of 
purchase money, but that if the vendee sell before he has paid, a sub- 
purchaser who buys from such vendee and pays the stipulated price, and 
is put in  possession, holds adversely to the original vendor. See also 
Elliott v. Mitchell, 47 Tex., 445; Spilter v. Schofield, 43 Iowa, 571; 
James v. Pbttersofi, 62 Ga., 527; Rutherford v. Hobbs, 63 Ga., 243. 
But upon these questions the authorities of the different States are in 
conflict. Ellege v. Cork, 5 Lea (Tenn.), 622; Con v. Paupel, 2 W. Va., 
238. A majority of the Courts of this country concur in  the opinion 
that, where a man enters into the possession of land under a written con- 
tract of purchase, and has, under such agreement, the right to demand 
the conveyance of the legal title to said land, his possession will be 
deemed adverse to all the world, and his title will begin to mature when 
his right to make such demand accrues. Wood, in  his work on Limita- 
tions of Actions, $260, after a review of the authorities, states the rule 

as follows: "To constitute an adverse possession, i t  must not only 
(392) be hostile in  its inception, but the possessor must claim the 

entire title, for if it be subservient to and admits the existence of 
a higher title, i t  is not adverse to that title. But where a contract is 
made for the sale of land upon the performance of certain conditions, 
and the purchaser enters into possession under the contract, his posses- 
sion from the time of entry is adverse to all except his vendor, and i t  
seems now to be well settled that after the performance by him of 
all the conditions of the contract, he from that time holds adversely to 
the vendor, and full compliance is treated as a sale, and the parties in 
possession may acquire a good title, as against the vendor, by the requi- 
site period of occupancy." These questions have been discussed, by way 
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of illustration, and to show how far the Courts and leading law-writers 
of the country have gone in sustaining titles claimed under contracts 
of purchase with continuous possession; but we decide only the question 
directly involved in  this controversy. Any of the definitions of color 
of title, however restricted, will, we think, include the writing upon 
which the claim of Elizabeth Wright is founded. I t  was in  form a deed 
that purported to convey the entire estate in the land, and only one 
educated i n  the law could be expected to understand that a seal was 
necessary to make it, in  reality, a deed, and vest the legal estate in the 
grantee. We find direct authority to sustain this view in the cases of 
Barger v. Hobbs, 67 Ill., 592, and Watts v. Parker, 27 Ill., 224, in both 
of which the Court held that while a paper purporting to be a deed was 
not valid for the purpose of conveying title unless i t  is under seal, yet 
when a person enters into possession under such a paper i t  is admissible 
in  evidence for the purpose of showing the extent of his possession and 
what he claimed by it. Under that paper she held continuous adverse 
possession for more than seven years before her husband sold and con- 
veyed to Speight in  the year 1857, and the law gave her the title, raising 
the presumption that the legal, as well as the equitable estate, 
had been granted to her. Rogers v. Mabe, 15 N. C., 180; Wood (393) 
on Lim., $254; Washburn on Real Prop., 499; 'Trim v. Xc- 
Phevson, 7 Calder (Tenn.), 15. The claim to the land might have been 
abandoned by her a t  any time before a valid title was acquired by 
surrender of possession, but after her title ripened into a perfect one, 
the mere act of leaving the land did destroy it. She had acquired such 
an estate as could be transferred only by deed, and it descended to her 
heirs at  law, at  her death, in the year 1872. School District v. Benson, 
31 Me., 381; 52 Am. Dec., 618. Under the provisions of $1, ch. 56, 
Revised Code, W. T. Wright could convey his life estate, as tenant by 
the courtesy, without the joinder of his wife, in  any land acquired by 
her before March 1st) 1849, and though she refused to join in the deed 
to John F. Speight, i t  was still effectual to pass an estate in the land 
for the life of William T. Wright, and no longer. Wood on Lirn., $259. 
He  died August 25th) 1886, and the possession of those claiming under 
his deed was not adverse to her heirs until after his death. I t  follows, 
therefore, that the estate of the wife that descended to her heirs, subject 
to the life-estate of the husband, which passed by his deed to Speight, 
vested in the plaintiffs, and they held both the legal and equitable estate 
in the land, and, after the death of the husband, had a right to recover 
in this action, which was brought on the 12th of April, 1888. Adding 
to what we have already said in reference to the estate acquired by 
Elizabeth Wright by possession under the paper-writing, the further 
statement that said paper was not the less effectual as color of title, 
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because i t  was not given for a valuable but for a meritorious considera- 
tion, we conclude that the judgment of his Honor should be affirmed, 
though we reach the same conclusion in a different way. Rogers v. 

Mabe, 1 5  N.  C., 180. 
(394) I t  seems unnecessary to say that we need not follow the learned 

counsel in  the line of discussion pursued by them as to the 
equities of the parties, when we hold that Mrs. Wright acquired a title 
to the land before she left i t  in  1857, upon which her heirs could recover 
in ejectment, were the principles of law and equity still, as formerly, 
administered separately. 

Affirmed. 

Cited: Mfg. Co. v. Brooks, 106 N. C., 113; McMillan v. Gambill, Ib., 
361; Brown v .  Brown, Ib., 460; Beattie v. R .  R., 108 N.  C., 431; Turner 
v. Williams, Ib., 210; Gilchrist v. Middleton, Ib., 710; Tunstall v. Cobb, 
109 N.  C., 324; Miller v. Bumgardner, Ib., 414; Henning v. Warner, 
Ib., 410; Harg-rove w. Adcock, 111 N.  C., 170; Hodges v. Wilkinson, Ib., 
64; Ladd v. Byrd, 113 N. C., 469; Walker v. Moses, Ib., 530; Neal v. 
Nebon, 117 N. C., 403; Sha fer  v. Gaynor, Ib., 24; Everett v. Nezuton, 
118 N.  C., 922; Utley v. R .  R., 119 N.  C., 724; Williams v. Scott, 122 
N.  C., 550; Ratliff v. Rat l i f ,  131 N .  C., 431; Greenleaf v. Bartlett, 146 
N. C., 498; Barrett v. Brewer, 153 N.  C., 550; Buchanan v. Clark, 164 
N.  C., 61; Norwood v. Totten, 166 N. C., 650; Gana v. Spencer, 167 
N. C., 432; Knight v. Lumber Co., 168 N.  C., 454; Kivett v. Gardner, 
169 N.  C., 80; Byrd v. Spruce Co., 170 N. C., 435. 

SAMUEL B. WATERS v. A. P. CRABTREE et al. 

Deed, Absolute-Mortgage-Trustee-C~n~temporaneous Agreement- 
Registration-Notice-hp'se of Time. 

1. A deed, absolute upon its face, may be treated as a mortgage, when it was 
agreed, at  the time of i t s  execution, that such should be its purpose. But 
the proof of this should be strong and satisfactory. 

2. But if the purpose of the deed was to operate as a mortgage, it cannot 
have that effect against subsequent bon,a fide purchasers for value and 
without notice. 

3. When such contemporaneous agreement is afterwards reduced to writing, 
it relates back to the execution of the deed. 
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4. When a deed, absolute on its face, but intended as a mortgage, was executed 
in 1859, and a defeasance was executed in pursuance of the intention of 
the parties in 1861, and recorded in 1862, and in 1864 the records were 
destroyed : Held, that subsequent purchasers for  value, without actual 
notice, whose deeds were duly recorded, were not affected with notice of 
such registration. 

5. Nor can re-registration of the defeasance in 1886, after the registration of 
the mesne conveyances to the innocent purchasers, avail to defeat their 
rights. 

6. Where, in such case, plaintiff had notice of the registration of the m e s m  
conveyances, and of possession of defendants under them for  fifteen years, 
and all this time, and for eight years after paying the debt secured by 
the deed, he failed to register the defeasance or assert his claim: Held, 
he was guilty of gross negligence and not entitled to the relief of a Court 
of Equity. 

This was a CIVIL ACTION, tried at  the Spring Term, 1889, of (395) 
the BEAUPORT Superior Court, Boykin, J., presiding. 

The purpose of this action is to charge the defendants, as trustees, 
holding the legal title to the land in  question for the plaintiff, to com- 
pel them to convey such legal title to the plaintiff, and account for 
rents and profits, and to obtain possession of the land. 

The plaintiff alleges, among other things, in  the complaint- 
"1. That on the 9th day of September, 1859, he was seized in fee and 

possessed of the land hereinafter described; that at  the said time he 
was justly indebted to George A. Latham in the sum of dollars ; 
that he was anxious and desirous of securing the same; that to  do so 
he conveyed to George A. Latham a certain tract of land, lying, kc., 
(that in question) ; that the utmost confidence existed between c la in tiff 
and said Latham; the said deed of September 9th was made absolute 
in  form instead of in form of a security for debt; that it was agreed 
a t  that time that said Latham would reconvey said land to plaintiff 
upon the payment of the debt aforesaid. 

"2. That on and before January 7, 1861, plaintiff had paid all of 
said debt except the sum of $1,102.59, and that on said date he gave his 
note for what remained due at  that time, viz.: $1,702.59; that owing 
to the approach of war and uncertainties of the times and the enlist- 
ment of both parties to said deed, i t  was agreed on May 25, 1861, that 
said agreement should be put in writing; that in pursuance thereto 
the said George A. Latham duly made and executed a certain defeasance, 
which said defeasance was duly proved and recorded in Book No. 31, 
p. 488 of Beaufort County records, and a copy thereof is hereto an- 
nexed as a part of this complaint, and the original he is ready and 
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willing to produce when required; that the premises referred to in said 
defeasance are the same as that described in section 1 of this 

(396) complaint. 
"3. That plaintiff did, on the 1st day of July, 1817, pay, take 

up and cause to be cancelled the note referred to in  said defeasance," 
&c., &c. 

The deed above mentioned, of September 9, 1859, was registered 
before the paper-writing called a "defeasance," whereof the following 
is a copy: 

"WASHINGTON, N. C., May 25, 1861. 
"Be it known to all men by these presents, that the brick store and 

premises for which I hold a deed, given to me by Samuel B. Waters of 
the town of Washington and State of North Carolina, is held only to 
secure the payment of a certain note for seventeen hundred and fifty- 
nine dollars, dated January 7, 1861, i n  my possession. After payment 
of said note, I have no further right or title to said store and premises, 
and wish my heirs and assigns to understand the agreement existing 
between said Waters and myself, and to deliver said deed in  due form, 
after the payment of the note named, to Samuel B. Waters, his heirs 
and assigns, to be theirs forever. 

(Signed) GEO. A. LATHAM." [Seal.] 

"Signed, sealed and delivered in the presence of 
W. R. T. BURBANK." 

This paper-writing was proved and registered February 19, 1862, and 
re-registered without further proof or order of Court, on May 17, 1886. 

I t  was also alleged, in substance, that the said Latham sold and con- 
veyed the same land by proper deed in fee, dated May 7, 1870, to J. A. 
Guion; that the latter afterwards sold the same to  John A. Arthur, 
and by like deed, dated August 6, 1872, conveyed title to him; that he 

died, and his widow and heirs a t  law by their like deed, dated 
(391) 25th of June, 1880, conveyed the same land to Susan D. Crab- 

tree; that she afterwards died, and the defendants are her heirs 
at  law, and surviving husband. The deeds last mentioned were each 
duly registered before the time of the plaintiff's alleged payment of the 
note mentioned, except the one last mentioned, which was afterwards 
registered. 

The defendants deny most of the material allegations of the com- 
plaint-that the plaintiff is such mortgagor, or has any right as such- 
and allege that each of such purchasers of said land, in  succession, pur- 
vhased the same for a just and fair price, and without any notice of the 
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plaintiff's alleged rights, &c., and have, each so succeeding the other, 
had continuous actual possession of the land, and put on the same valu- 
able improvements, &c. 

On the trial, the plaintiff put in evidence all the deeds above men- 
tioned and referred to, including that styled "a defeasance," and he 
testified in his own behalf as follows : 

"Prior to September 9th, 1859, I owned the lot now in possession of 
the defendants. On that day I conveyed it  to George A. Latham. I 
have not been in possession of i t  since that day. At the time I con- 
veyed it  to Latham, there was a fire- roof brick store and a long row of 
shingle sheds upon it. This is the same property described in the 
defeasance. After i t  (the note mentioned) was executed and delivered 
to George A. Latham, I never saw it  again until 1877; it was then in 
the hands of Charles Latham, Jr., who is now living. The note has 
been paid; I paid it  to the said Charles Latham, Jr., in the fall of 
1877; i t  was paid by me in a note of $1,400, and checks which I held 
against George A. Latham, amounting to about $500. George A. 
Latham died about 1885. I have seen the property since. I have been 
in the town of Washington attending the trial of this case. I t  is worth, 
with the buildings removed, $100 per annum." 

I t  was admitted that the deed from Waters to Latham was (398) 
recorded in the Register's office of Beaufort County prior to  the 
time when the paper-writing termed a defeasance was first recorded in 
lost book 31. I t  was further admitted that the deed from Waters to 
Latham, and the deeds from Latham to Guion, and from Guion to 
Arthur, were recorded prior to the time of the alleged payment of the 
note executed by Waters to Latham for $1,702.59, and that all of the 
deeds above referred to, and the deed from Rosa H. Arthur and others 
to Susan D. Crabtree, were recorded prior to the re-recording of the 
paper-writing termed a defeasance in new book 31. 

This embraced all the evidence introduced by the plaintiff and favor- 
able to him. 

When the evidence was closed, the Court informed plaintiff's counsel 
that i t  would instruct the jury tha't if they believed the evidence in the 
case, the plaintiff could not recover. 

Whereupon, the plaintiff, in deference to the intimation of the Court, 
submitted to a judgment of nonsuit, and appealed. 

The plaintiff assigns the following grounds of error : 
"1. That the paper-writing of May 25th' 1861, and the deed from 

S. B. Waters to George A. Latham, constitute a mortgage. 
"2. That the deed of George A. Latham to J. A. Guion conveyed 

simply the legal estate, coupled with the trust, and that Guion became 
trustee; that the deeds from Guion to Arthur, and from Arthur's heirs 
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at law to Susan D. Crabtree, had the same effect, and that defendants 
are trustees. 

"That plaintiff, having paid and discharged, according to his own 
testimony, the note, in 1877, to Charles Latham, Jr., he is not barred by 
the statute of limitations or presumptions." 

(399) Messrs. J .  H.  Small and W .  B. Rodman, Jr., for plaintiff. 
Mr. C. P. Warren, for defendants. 

MERRIMON, C. J.-after stating the facts: I t  i s  very true, as con- 
tended by the counsel of the appellant, that a deed conveying the title 
to land absolute upon its face may be and is treated in equity as a 
mortgage of the land to secure a particular debt, but this can be only 
when the parties to it certainly so intended and agreed by mere words, 
or some writing, to be evidence of such intention and purpose. Such 
purpose and agreement must appear by strong and satisfactory proof. 
Otherwise, the deed-a very solemn instrument-must be accepted as 
expressing the settled intention of the parties to it. I t  is made, ordi- 
narily, as, and intended to be, the strongest evidence of that purpose, 
and will be so accepted and treated until, in a Court of Equity, i t  shall 
certainly appear that some condition or modification in  connection with 
and part of it has been omitted from it. Skimer v. Cox, 15 N. C., 5 9 ;  
Mason v. Heume, 45 N.  C., 88; Robinson v. Willoughby, 65 N. C., 
520; Coot on Mort., 24, 25;  1 Jones on Mort., 241, et seq. But such 
a deed, duly proven and registered as required by the statutes of this 
State on the subject of registration, will not prevail as such a mortgage 
against subsequent bona fide purchasers of the land for value, without 
notice of such mortgage so contemplated by it and the parties to it, 
because such subsequent purchasers had no notice of it. As to them, i t  
would be secret, fraudulent and void. Hence, a Court of Equity would 
not enforce it. Gregory v. Perkins, 15 N. C., 50. 

The agreement whereby such a deed, apparently absolute, is to be 
subject to a condition or modification, or such a mortgage, must exist at  
the time the deed is executed. When such instruments are perfected, 
they, by virtue of their very nature, imply and possess certainty- 
fixedness as to their provisions and stability of purpose-that can be 

changed only by an instrument of like character and equal dig- 
(400) nity. Neither Courts of law nor Courts of Equity can make or 

modify valid contracts; they can only determine what they are 
and give them effect. Courts of Equity can only give effect to and 
administer rights created by and growing out of them that Courts of 
law cannot, by reason of their peculiar organization and rigorous meth- 
ods of procedure. Nor has a Court of Equity authority to change the 
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settled nature of an instrument and make it different from and serve 
a purpose different from that contemplated by the parties when they 
made it. 1 Jones on Mort., $5244-246. 

As we have said, a deed apparently absolute may, by agreement of 
the parties to it, made at  the time of its execution and as part of its 
basis, be made subject to a condition-made a mortgage-and such 
agreement may be by mere words, or be reduced to writing, or a separate 
deed of defeasance may be executed. Such writings may afterwards be 
executed, but only in  pursuance of the agreement made at  the time the 
deed was executed, and, in that case, they will relate back to that time. 
The writing, whether deed or not, becomes evidence of the nature and 
purpose of the deed absolute upon its face. 

I n  the present case, the plaintiff appropriately alleges in his com- 
plaint, and with sufficient particularity, that the paper-writing called a 
"defeasance," executed on the 25th of May, 1861, was executed in pur- 
suance of the agreement made at  the time the deed, apparently absolute, 
was executed to Geo. A. Latham, on the 9th of September, 1859, and as 
part of the ground of it. I f  this were so, then the latter deed would be 
taken and treated in connection with the deed of defeasance and as part 
of it, and the whole as a mortgage of the land to secure the balance of 
the mortgage debt-that for which the note mentioned was taken. But 
no evidence was produced on the trial to prove such agreement made at  
the time the deed of the 9th of September, 1859, was executed, or 
a t  all, nor that the debt for which the note was taken was balance (401) 
of the mortgage debt. The paper-writing of the 25th of May, 
1861, makes not the slightest reference to such agreement, nor does i t  
specify or recite a t  all that the note therein mentioned is the balance 
of a mortgage debt. Indeed, the plaintiffs failed to produce evidence 
on the trial to prove a material allegation of the complaint. The paper- 
writing of the 25th of May, 1861, cannot, of itself, be treated as a mort- 
gage then made. I n  that view, the debt specified therein was due from 
the plaintiff to George A. Latham, and the land belonged to him. The 
debtor cannot give the creditor a mortgage of the latter's own land to 
secure the former's debt due to him. That would be absurd and nuga- 
tory. Treating the land in controversy as the property of Geo. A. 
Latham at the time the instrument just mentioned was executed, and 
the latter as an independent agreement, it is, in effect, a covenant on his 
part to convey the title to the land to the plaintiff when and as soon as 
he should pay the note therein specified. The plaintiff, however, did 
not allege such a cause of action. 

I t  might, perhaps, be contended that the facts stated in the complaint 
developed sufficiently such a cause of action, and, therefore, the Court 
should have given the plaintiff such judgment as he was entitled to have. 
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I f  this be granted, we nevertheless are of opinion that, accepting the 
evidence as produced on the trial as true, the plaintiff was not entitled 
to any judgment, because such cause of action as appears, as to the 
defendants, is fraudulent, and cannot be enforced against them. 

The covenant last mentioned was proven and registered February 
19th) 1862. The registry was afterwards, in  1864, destroyed by fire, 
and thus the registration of this covenant ceased to give notice, certainly 
in fact, of i t  to the public as contemplated by law. The Legislature, 

intending to remedy such and like mistakes and misfortunes, 
(402) afterwards provided by statute (Acts 1866, ch. 41, $33, 14;  T h e  

Code, ch. 8, @56, 68)) that "all original papers once; admitted to 
record or registry, whereof the registry or record is destroyed, may, on 
motion, be again recorded or registered, on such proof as the Court 
shall require. * " " The records and registries allowed by the 
Court, in pursuance of this chapter, shall have the same force and effect 
as original records and registries." - - 

This statutory provision, at  least, admonished all persons having such 
original papers to prove and register them anew in  the way prescribed, 

. and good faith required that they should do so. I t ,  moreover, gave the 
public reason to expect that i t  would be faithfully observed by persons 
interested. Nevertheless, the plaintiff did not register anew the cov- 
enant in  question until the 7th of May, 1886, the day this action began, 
and then i t  was registered, so fa r  as appears, without submitting i t  to 
any tribunal authorized to take proof of and direct i t  to be registered, 
as allowed by the statute. The plaintiff was thus negligent of his duty 
to himself, remiss and misleading as to the public, and, particularly, 
for the present purpose, as to the defendants. The evidence went to 
prove that the defendants, and those under whom they claim, after 
George A. Latham paid full value for the land, that their mesne con- 
veyances were proven and registered; that they had possession of the 
land from May, 1870, putting valuable improvements thereon at inter- 
vals, and exercised acts of ownership over the same. The registration 
of the mesne conveyances was notice to the plaintiff of them and their 
character and purpose. H e  ought to have taken notice of such posses- 
sion of the land so cIaimed by him, and the presumption is he did. Al- 
though he failed to re-register the covenant, as stated above, and not- 
withstanding the striking facts and circumstances recited, he failed, so 

fa r  as appears, for more than fifteen years to lay claim to the 
(403) land, or to give any notice to the defendants, or those under whom 

they claimed, of his claim as purchaser. He  paid the note men- 
tioned in 1877, and after that-for more than eight years-he failed to 
give such notice. 
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I f  the registration of 1862 of the covenant in  question could, under 
the circumstances of this case, be treated as constructive notice for any 
purpose, the plaintiff's gross negligence, his long and misleading silence 
and failure to give actual notice of his claim, when i n  fairness and good 
faith he should have done so, makes it, as against the defendants, un- 
conscionable and fraudulent, and the Court will not enforce it against 
them. 

I n  any view of the case, as it appears, we think the plaintiff was not 
entitled to recover. 

Affirmed. 

Cited: Bernhardt v. Brown, 122 N.  C., 591; Watkins v. Williams, 
123 N.  C., 174; Porter v. White, 128 N. C., 44; Fuller v. Jenkins, 130 
N. C., 555; Helms v. Helms, 135 N. C., 176; McNeeZy v. Laxton, 149 
N.  C., 334; Sandlin v. Kearney, 154 N.  C., 605. 

J. T. GRIFFITH et al. v. R. W. WINBORNE, Trustee. 

Where W. & Go., bankers, held certain funds as agent for the payment of 
1 land, and also held a deed to the land, which was to be delivered when 
I certain corrections were made, and, pending correspondence on this sub- 

ject, W. & Go. mixed the fund with the assets of the bank, and thereafter 
made a general assignment of all their effects for the benefit of creditors: 
Held- 

1. There had been no delivery of the deed, and the maker of the deed could 
not recover from the assignee the fund deposited to pay the purchase- 

I ~ money upon delivery. 
2. The action being one a t  law to recover a specific sum, and not involving 

any equitable element, the plaintiff, failing to establish his demand, was 
liable for costs. 

This was a CIVIL ACTION, heard upon a case agreed, by Brown, (404) 
J., at the February Term, 1890, of HERTBORD Superior Court. 

The f m e  plaintiff, Charlotte Griffith, on the 1st day of January, 
1880, was the owner of an undivided interest in a tract of land in the 
State of Missouri, which she and her husband agreed to sell and convey 
to one Peter Barnard, for and in  consideration of the sum of $211. 

The plaintiffs lived in  Hertford County, North Carolina, and Bar- 
nard lived in the State of Missouri. 
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On the 7th day of March, 1889, Barnard, at the request of plaintiff, 
forwarded to Wade & Co., bankers, in Murfreesboro, N. C., the sum of 
$271, together with a form of a deed to be executea by plaintiffs, and 
upon the execution and acknowledgment thereof the plaintiffs Ward & 
Co. were instructed to deliver said $271 to the feme plaintiff, and to 
receive said deed and return the same to Barnard. 

Plaintiffs signed and acknowledged the deed as written, but declined 
to deliver the same to Ward & Co. for Barnard, or to receive the money 
therefor until they could correspond with Barnard and obtain his con- 
sent to make some change in  the phraseology of the deed. The plain- 
tiffs instructed Ward & Co. to hold both the deed and money in  the 
meantime until such correspondence was terminated. Pending this 
correspondence in  reference to the change in the deed, Ward & Go. be- 
came insolvent, and made a general assignment of all their moneys, 
choses in action, and other effects to the defendant, as trustee, for the 
benefit of creditors. 

Thereafter, on the 20th day of May, 1889, Barnard consented to the 
change in  the deed requested by plaintiffs, and wrote to  Ward & Co. 
(which letter was received by defendant) to receive the deed with the 
change made therein as desired by plaintiffs, and deliver the money to 

the feme plaintiff. 
(406) The deed is still in the possession of the defendant, and has 

not been altered as requested by the plaintiff and directed by 
Barnard, and has not been delivered to Barnard. 

Ward & Go., after receiving said'$271, without the knowledge and 
consent of plaintiffs, or of said Barnard, mixed the same with the 
general funds df their bank, and made no entry on their books crediting 
the amount to plaintiffs or Barnard, and gave them no evidence of 
their possession of the same, except a letter to Barnard acknowledging 
the receipt of the money and deed for the purpose mentioned, and their 
admission to the plaintiff J. T. Griffith that they had received the 
money and deed as aforesaid. 

On said 10th day of May, 1889, the defendant, as trustee aforesaid, 
found and received in  the bank of Wade & Co., in Murfreesboro, N. C., 
over $2,000 in currency and coin. 

The assets of said bank are insufficient to pay in full the depositors 
and other creditors of Ward & Go. who are secured in said assignment. 

I f ,  upon the above facts, the Court should be of the opinion that the 
plaintiffs are entitled to recover of the defendant the sum of $271, to 
be paid by him out of the moneys received as aforesaid, then judgment 
is to be entered accordingly; and if the Court should be of the opinion 
that the plaintiffs are not entitled to recover the above, nor any other 
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sum, from the defendant, then judgment is to be entered in  favor of the 
defendant for costs, or such other judgment may be entered in  reference 
to the return of the deed to the f e m e  plaintiff and the payment of the 
money to said Barnard, as the Court may deem just and proper upon 
all the facts above set forth. 

The Court was of opinion, and considered, that the deed referred to 
therein had never been delivered to Peter Barnard, and that the pur- 
chase-money had never been paid f e m e  plaintiff, and that she is now 
entitled to the return of said deed by the defendant, who found 
and received it among the effects of Ward & Go. (406) 

The Court further considered that the plaintiff is not entitled 
to recover the entire $271 of the defendant, but that Peter Barnard was 
entitled to recover the dividend thereon, ratably with the other creditors 
of Ward & Co. who are not preferred by said trust. The defendant was 
directed to pay the costs of this proceeding out of the trust funds in his 
hands. 

From which the plaintiffs appealed. 

Mr. R. B. W i n b o r n e  (by brief), for plaintiffs. 
No counsel c o n t r a .  

CLARK, J. : Upon the facts agreed, i t  appears that plaintiffs' deed was 
never executed by a delivery to Ward & Go. as agents for Barnard, but 
that they held i t  as agents for plaintiffs until certain negotiations with 
Barnard should be concluded. Nor did Ward & Go. at any time hold 
the fund ($271) as agents for plaintiffs. On the contrary, the execu- 
tion of the deed by plaintiffs (which would include a delivery to Ward 
& Co. as agents of Barnard) was a condition precedent to the payment 
of the money to the plaintiffs. Till that was done, the money in Ward 
& CO.'S hands remained the property of Barnard. He  had the right to 
recall it, and, if lost, i t  was his loss and not the plaintiffs'. While 
matters were in this state, the assignment of Ward & Co. was made to 
defendant as trustee. After the assignment, Barnard assented to changes 
in the deed, but plaintiffs have not made them and the deed has not been 
delivered to Barnard. 

The judgment of the Court, that under these circumstances the plain- 
tiffs have no claim upon the fund in the hands of the defendant, the 
assignee of Ward & Go., was correct. As Barnard is not a party to this 
action, so much of the judgment as adjudicates upon his right or 
interest in the fund is erroneous. (407) 

This is not an action by the trustee against claimants to the 
fund asking a construction of the rights of the several parties thereto 
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which would justify the costs of the proceeding being taxed against the 
fund. I t  is a simple action at  la^^ by plaintiffs for recoyery of a sum 
of money when the condition precedent, which mould entitle them to 
it-the execution and de l i~ery  of the deed-has not been complied with. 
Had the action, in this state of facts, been brought against V a r d  & Go., 
the plaintiffs could not have recovered either money or costs. Their 
condition is made no better by the fact that Ward & Co. are represented 
by an assignee. 

The judgment below should have been entered simply against plain- 
tiffs for costs, and without any adjudication upon the rights of Barnard 
in the fund. Let it be so modified. 

Modified and affirmed. 

R. W.  APPLEGAR.TH r. J ,  R.  T I L L E R Y .  

Negotiable Xote-Endorsement-Presumption of Ownership-Fraud- 
S u f k i e n t  Evidence. 

1. Where the plaintiff, endorsee of a negotiable note, produces the same at 
trial in a suit for the consideration, its execution being admitted. the 
law presumes the plaintiff is the owner and that it was assigned to him 
before maturity, no evidence being offered to rebut this presumption. 

2. Where the only evidence affecting the bo~za fides of the endorsement was 
that, at  the time of the emecution, there were some facts that might have 
indicated fraud on the part of the payee: Held, that the plaintiff 
(endorsee) was entitled to the instruction that there Fas no sufficient 
evidence to go to the jury that the plaintiff mas not the owner of the 
note, and that a failure on the part of the Court below to give this in- 
struction, when asked, entitled the plaintiff to a new trial. 

(408) This was a CIVIL ACTION, tried at  the February Term, 1890, of 
HALIFAX superior Court, before Boykin, J .  

The following is a copy of the case stated on appeal: 
The plaintiff alleged that defendant executed the note sued on, and 

that the same was transferred to him for value and before maturity. 
The defendant admitted the note, but says that its execution was ob- 

tained by fraudulent representations of the payees, in that the payees, 
in consideration of the note, promised to g i ~ e  defendant the formula for 
making lubricating oil, and refused so to do; and defendant averred 
that they never had any such formula, and !hat their promise and 
assignment to plaintiff mere made with the intent to defraud the de- 
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fendant, and denies that the assignment was made before maturity or 
for value. 

The Justice of the Peace gave judgment for plaintiff, and the defend- 
ant appealed to the Superior Court. 

The note is, in words and figures, as follows: 

"$100. TILLERY, N. C., January 20, 1888. 
"Ninety days after date, I promise to pay to the order of Messrs. 

H. Fink & Sons one hundred dollars, value received, at the office of 
Eure, Farrar  & Go., Norfolk, Va. 

J. R. TILLERY." 

The following issue was submitted by his Honor to the jury: 
I s  the plaintiff the owner of the note described in  the complaint? 
The jury responded, No. 
The plaintiff produced the note at the trial, and offered his own 

deposition in  euidence, which was regularly taken in the city of Balti- 
more, and was as follows: 

"I am the holder of the note of 5. R. Tillery, d r a ~ n i  by him to Henry 
Fink & Sons' order, dated about the 19th or 20th of January, 
A. D. 1888, for the sum of one hundred dollars, and payable (409) 
three months after date, which mas on the 19th to 22d day of 
April, A. D. 1888, and by the said Henry Fink 8; Sons endorsed in blank 
to Catherine Fink, and by her endorsed to me. The note was made pay- 
able at  the office of some one in  Korfolk. I sent the note after it became 
due and was protested, as I believed, to my attorneys, Messrs. Whitaker 
& Whitaker, at  Halifax, Kc'. C., for collection. I purchased the note 
from Nrs. Catherine Fink on the 24th day of January, A. D. 1888, on 
which date I gave her my check for fifty-five dollars, which was paid on 
presentation, and a receipt for forty-five dollars which she then owed 
me. I did not halve any notice or knowledge of any equities as between 
Tillery, the maker, and Fink & Sons, the payees, of the note, or anybody 
else connected with it, but, on the contrary, I was told by Mrs. Fink 
that the note was given for ~ ~ a l u e ,  and that Tillery was a man of means, 
and that the note would certainly be paid at maturity. I looked up 
the maker's standing, and being satisfied that he mas a man whose credit 
mas good, I purchased the note bona fide, and for value." 

The defendant was then offered in  his own behalf, and he testified as 
follows : 

"One Fink, one of the payees in the note, came to my place of busi- 
ness and offered that, if I would give him my note at 90 days for $100, 
he would furnish me a formula for making lubricating oil, which mould 
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enable me to get oil of first-class quality for one-half of its usual price. 
I executed the note and handed i t  to him. He  put i t  in  his pocket, and 
then told me not to tell the formula, and said mix a white substance 
with ordinary oil in proportions of one-half each, sprang into his buggy 
and drove off. That formula was the only consideration for that note. 

I have not paid the note." 
(410) The defendant then offered in  evidence the endorsements on 

the note, which are: "13. Fink & Sons," "Catherine Fink" ; and 
the execution of the note was admitted. 

The plaintiff asked his Honor to charge the jury- 
1. That the plaintiff having produced the note at  the trial, and its 

execution being admitted, and being negotiable, the law presumes that 
the plaintiff is the owner of the note, and that it was assigned to him 
before maturity, and that there was no evidence to rebut the presump- 
tion. 

2. That there was no sufficient evidence to go to the jury that the 
plaintiff was not the owner of the note. 

His  Honor gave the first part of the first instruction requested, but 
declined to charge that there was no evidence to rebut the presumption. 

H e  refused to give the second instruction, but charged the jury that, 
if they believed the evidence, the plaintiff was entitled to recover. 

The plaintiff excepted for refusal to charge as above requested, and 
appealed from the judgment rendered upon the verdict. 

Messrs. F. W .  Whit&er and R. 0. Burton, for plaintiff. 
No counsel contra,. 

MERRIMON, C. J.-after stating the facts: The note sued upon was 
negotiable, and the title to i t  passed to the holder thereof by endorse- 
ment. The execution of it, and the endorsement thereof, were not ques- 
tioned. The presumption was that it and the endorsement were founded 
upon a valuable consideration. The possession, and production of it in 
evidence on the trial, implied that the plaintiff acquired i t  in  the course 
of business, in good faith, and for full value, before i t  became due, and 
without notice of any fact impeaching its validity i n  his hands. The 
plaintiff certainly produced evidence to prove his case prima facie. The 

burden was, then, on the defendant. Meadows v. Cozart, 76 
(411) N.  C., 450, and the authorities there cited. 

We cannot hesitate to hold that the defendant produced no 
evidence, nor was there evidence, to prove that the plaintiff was not the 
owner of the note, and we cannot see why the Court did not give the 
instruction as requested by the plaintiff. He  was clearly entitled to it. 
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T h e  mere  fac t  t h a t  t h e  payee of t h e  note m a y  have perpetrated gross 
f r a u d  upon  the  defendant i n  obtaining the note f r o m  h i m  cannot affect 
the  course of justice. 

T h e  plaintiff is  entitled to a new trial,  and me so adjudge. 
E r r o r .  

Cited: Bank v. Burgwyn, 108 N. C'., 64; Bank v. Hatcher, 1 5 1  N .  C., 
362. 

JAMES T. GOOCH, ddm'r,  v. W. W. PEEBLES e t  al. 

Attorney and  Client-Conflict-Will-Trmtee. 

1. An attorney cannot terminate his relation with his client, a t  pleasure and 
n-ithout notice, so long as  a n ~ t h i n g  remains to be done about the matter 
in which he is employed. 

2. So, where P. was the attorney of an executrix, and trustee under a will 
(she having also a n  interest in the property devised), who was afterm-ards 
removed and another administrator d. b. n. c. t .  a., having adverse in- 
terest, was appointed in his place, and P. became his attorney in the 
settlement of the estate: Held,  that  P.'s relations were so conflicting and 
antagonistic that the lam mould not sanction his action, and this, though 
no compensation was actually paid him. 

3. And where, in proceedings by such administrator to sell certain lands of 
his testator for assets, the attorney P., m-ho, haring purchased an interest 
of the testator's husband in the lands, was co-defendant with his client, 
the executrix, obtained a decree of Court without her knowledge, whereby 
he became entitled to the surplus proceeds of such sale: Held, he could 
acquire thereby no interest adverse to hers, and the decree should be 
vacated so f a r  as  i t  affected or declared his interest. 

4. The conflict of his duty a s  attorney for the administrator, charged with 
protecting the interests of the executrix and her cestui que trustent under 
the will, his interest, as  one of the defendants, asserting a claim 
against the estate, cannot be permitted in a Court of justice. 

5. Discussion by DATTIS, J., of the duties and responsibilities of attorneys in 
their relations to their clients. 

T h i s  was a CIVIL ACTION, t r ied a t  t h e  Spr ing  Term, 1889, of (412) 
NORTHAMPTON Super ior  Court,  before MacRae, J. 

T h e  complaint alleges i n  substance- 
1. T h a t  i n  1873 Vi rg in ia  A. Johnson died i n  Nor thampton  County 

leaving a last  will  and  testament, which was duly proved on t h e  3d d a y  
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of March, 1873, and that Catherine T. Johnson, the executrix thereill 
named, qualified as such. 

2. That on the first day of April, 1876, said executrix TTas, by a decree 
of Court, removed, and J. J. Long, the intestate of the plaintiff Gooch, 
was appointed administrator d. b. n. c. t. a. 

3. That in September, 1876, said Long, administrator, &c., instituted 
a proceeding to sell the real estate belonging to the testatrix, knoxn as 
"Diamond Grove," to make assets to pay debts. I n  said proceeding, 
Catherine T. Johnson, Mary L. Johnson, C. TCT. Johnson, P. hf. Johnson, 
Jennie V. Johnson, James Johnson, Mrs. M. B. Cook, C. A. Johnson, 
S. B. McMillan, W. W. Peebles and R. B. Peebles were defendants. 

4. That, by decree made in said special proceeding, said land Ivas 
sold, and thereafter the sale mas confirmed, and a distribution of the 
proceeds directed. (A copy of the special proceedings is filed as a part 
of the complaint.) 

"5 .  That W. W. Peebles, one of the defendants in the action was a 
defendant in said special proceeding, at the same time acting as attorney 
for the plaintiff J. J. Long; m-as surety on the prosecution of said Long 

as administrator, and, as such attorney, he drew the petition for 
(413) sale of said land, the decree directing the sale thereof, the order 

directing the distribution of the funds, the order confirming the 
sale, and order of publication; he acted throughout said proceeding as 
attorney for plaintiffs and attorney for defendants. 

"6. That C. T. Johnson, the executrix above named, one of the plain- 
tiffs in  this action, and one of the defendants in the special proceeding 
above mentioned, employed said W. W. Peebles as her attorney, while 
she acted as such executrix; and reposing the utmost confidence in his 
integrity and disposition to deal fairly by her and the other distributees 
and legatees under the ~ ~ 4 1  of the said Virginia A. Johnson, employed 
and relied upon said W. W. Peebles to manage and protect the interest 
of herself and the other legatees and distributees under the will of the 
said Virginia A. Johnson during the administration of said J. J. Long; 
that she and the other legatees and distributees under said will filed no 
answer in said special proceeding, because never informed by said W. TV. 
Peebles it was necessary so to do to protect their interests; that she 
never saw said petition, and believed, till within a short time prior to 
the beginning of this action, that the scope of said petition only ex- 
tended to the sale of said land merely to make assets to pay the debts 
of Virginia A. Johnson; that she did not employ said W. W. Peebles as 
her attorney in person, but her brother, the late James Johnson, the 
husband of the said Virginia Johnson, who attended to all matters of 
business for her, retained the said W. W. Peebles for her, to attend to 
all their interests in said estate. 
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('7. That since the beginning of this action, she, and the other legatees 
and distributees under said d l ,  heard for the first time of the claik of 
the defendants W. W. Peebles and R. B. Peebles to  the surplus from 
the sale of said land remaining after the payment of the debts of 
Virginia A. Johnson; that had the legatees and distributees 
under said will been apprised of any such claim, they would (414) 
have resisted the same; they are informed that said claim is 
based upon a sale under executions issuing on judgments in  favor of 
sundry parties against one James Johnson, husband of the said Virginia 
A. Johnson. 

'%. These plaintiffs are informed and believe, and so charge, that the 
said James Johnson took nothing under the will of the said Virginia 
A, and that the sale under which the plaintiffs claim was null and void. 

"That J. T. Long died in the county of Halifax, Korth Carolina, on 
the day of April, 1877, and that the plaintiff James T. Gooch was 
soon thereafter appointed administrator de bonis n o n  with the will an- 
nexed of Virginia d. Johnson, mas qualified and entered upon the dis- 
charge of his duties as such, and is still adn~inistrator; that on the 
14th day of December, 1577, the said James T.  Gooch was appointed 
administrator de  bonis n o n  of J. J. Long; was qualified as such, entered 
upon the discharge of his duties, and is now such administrator; that 
both of said appointments were made by the proper Court, and according 
to law. 

"10. These plaintiffs are informed, believe, and so charge, that the 
said decree directing the payment of the surplus of the proceeds arising 
from the sale of said land to the defendants W. W. Peebles and R. 13. 
Peebles was without ~varrant of  la^, is null and void, and is a fraud 
upon the rights of the plaintiffs. 

"Wherefore, the plaintiffs demand judgment, that so much of said 
decree as directs the payment of the surplus of the proceeds of said land, 
after the payment of the debts of Virginia A. Johnson, to the defendants 
W. W. Peebles and R. B. Peebles, be amended, cancelled and declared 
void." 

The answer of W. W. Peebles, so fa r  as material to be considered, 
denies so much of the fifth allegation of the complaint as alleges 
that "he acted throughout said proceeding as attorney for de- (415) 
fendants." That in the special proceeding for the sale of the 
land he acted as attorney for the petitioner therein. H e  denies that he 
acted as "attorney for the defendants, or either of them, or that he ever 
promised to act as such, or that he was ever employed or sought to be 
employed as such." 

I n  answer to the sixth section of the complaint, he admits that he 
acted as attorney for C. T. Johnson, as executrix of V. A. Johnson, 
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from the time of her qualification as executrix till her letters testa- 
mentary were cancelled and she was removed as executrix * * * 
and during all of that time he served her faithfully, to tse best of his 
ability, but he denies that he was employed as attorney or acted as 
attorney for her, or either of the defendants, in  said special proceeding, 
after she was removed as executrix, * " " and after and during 
the administration of said J. J. Long. According to his best recollec- 
tion and belief, Dr. James Johnson, the brother of the testatrix, em- 
ployed him to act as attorney for said testatrix, as herein stated. 

The seventh, eighth and tenth allegations are also denied. 
H e  also says that the Court has no jurisdiction of the subject-matter 

of the action, and "that this action was not commenced within the time 
limited by law, because it was not commenced within three years from 
the time the cause of action accrued." R. B. Peebles adopted the 
answer of his co-defendant, W. W. Peebles. 

By the will of Virginia A. Johnson the whole of her estate is devised 
and bequeathed to Catherine T. Johnson, her sister-in-law, "in trust to 
hold and preserve the same from all liability to the debts of my husband, 
James Johnson, which were contracted by him prior to our inter- 
marriage. 

6'Secondly. To hold the same, subject to the foregoing provisions, for 
the use and benefit of my husband, the said James Johnson, during the 

term of his natural life, and at his death to dispose of and convey 
(416) the same in such manner and to such persons and purposes as 

the said James Johnson may, by his last will and testament, 
direct. 

"Thirdly. I n  case any person or persons should take proceedings to 
subject any portion of my estate, held in  trust as aforesaid, to the debts 
of the said James Johnson, which were contracted prior to my marriage 
with him, then, and in that case, all interest, whether as cestui que trust, 
or otherwise, of the said James Johnson in my said estate shall instantly 
cease and determine, and the said Catherine Johnson shall thereafter 
hold the same, divested and discharged of the aforesaid trust, and upon 
the following trusts, namely: I n  trust for her own use, and further use 
of such of the daughters of my said husband, James Johnson, as may 
then never have been married, as long as they remain single; as each 
may marry her interest shall cease, and when all are married, then in 
trust for her own use and the use of the married daughters of the said 
James Johnson, share and share alike; on the death of the said Cath- 
erine Johnson her interest shall cease, and shall go over into the common 
fund for the benefit of the other cestui que trust. 

"Fourthly. Subject to the foregoing provision, I declare that Cath- 
erine Johnson shall have power to sell any portion of my real estate and 
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make title to the purchaser, on receipt of the purchase-money, and the 
like as to my personal estate, and shall re-invest the proceeds, to be held 
upon the same trusts as the original estate. 

"Fifthly. I n  case my husband, James Johnson, shall die without 
having executed any last will and testament, I declare that my said 
estate shall be held by Catherine Johnson upon the trust declared in the 
third clause of this my will. 

"Sixthly. I n  case the said James Johnson shall fully pay, or dis- 
charge by any means, all and every part of the debts contracted by him 
prior to my marriage with him, then, and in that case, I declare 
that he shall take and receive all my aforesaid estate, free and (417) 
discharged from all the trusts in the premises declared, and shall 
hold the same absolutely for his own sole use and benefit." 

Catherine T. Johnson is named sole executrix and qualified as such, 
and employed the defendant W. W. Peebles, who was then a practicing 
attorney in Northampton County, as her counsel. 

From the special proceeding, referred to in the complaint, a copy of 
which is sent up with the record, it appears that the defendants therein, 
other than W. W. Peebles and R. B. Peebles, were non-residents, and in 
the notice to make them parties by publication i t  is stated that the 
"object of the action is for the sale of certain real estate (describing i t )  
for the payment of the debts of the deceased, V. A. Johnson, and that 
no  personal claim is made against them." This notice is signed, "W. W. 
Peebles, Plaintiff's Attorney." 

The sale under that proceeding was made December 4th, 1876, and 
reported the same day, and on the 24th of December, 1876, there was an 
order that "the defendants take notice that unless objection is made 
within ten days from the service of this notice," the report of sale, &c., 
will be confirmed. There is an endorsement as follows: "Service ac- 
cepted December 24th, 1876. W. W. Peebles, R. B. Peebles." This 
notice does not appear to have been served upon the other defendants 
(plaintiffs in this action) by publication or otherwise. 

There is an order (without date) confirming the sale, and directing 
J. J. Long, administrator, &c., to pay therefrom the debts and charges 
of administration, ('and that the surplus, if any, he shall pay to the 
defendants W. W. Peebles and R. B. Peebles." 

James Johnson died in  1876, without having made any will, and the 
plaintiffs Camilla and Lula were his only unmarried daughters at  the 
time of his death. 

The property of Mrs. Johnson consisted mainly of the planta- (418) 
tion on which she resided at the time of her death, known as the 
"Diamond Grove." 
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Previous to the death of the said James Johnson, executions issued 
against him and were levied upon his hterests in  the said "Diamond 
Grove" plantation, and a few days after his death a sale was had under 
said executions, at the court-house door in Jackson, on the 6th of April, 
1876,  hen and where the defendants W. W. Peebles and R. B. Peebles 
became the purchasers, in the sum of ten or fifteen dollars. 
d proceeding had been instituted before the Clerk of Northampton 

Superior Court to remove the said Catherine Johnson as executrix, and 
on the 23d day of Xarcli, 1876, she was removed by the Clerk, and J. J. 
Long, the plaintiff Gooch's intestate, qualified in her stead as adminis- 
trator cle bonis n o n  c u m  tes tamento annex0 of Virginia A. Johnson, on 
April 1, 1 7 6 .  Said proceeding before the Clerk was at the instance of 
the said 9. J. Long, who mas a creditor of Virginia Johnson, whose 
attorney in the matter was the defendant R. B. Peebles, and the said 
Catherine mas represented by her counsel, the defendant W. W. Peebles. 

On September ISth, 1876, a special proceeding mas instituted before 
the Clerk to sell '(Diamond G r o ~ e "  to make assets to pay the debts of 
Virginia Johnson. I n  said proceeding, the said J. J. Long, as adminis- 
trator de bonis n o n  c u m  tes tamento annexo of Virginia Johnson, is 
plaintiff, and Catherine T. Johnson, Camilla Johnson, Lula Johnson 
(called May L.), the above plaintiffs; C. W. Johnson, P. M. Johnson, 
Jennie V. Davidson, Mrs. X. B. Cook, Susan B. McMillan, and the said 
W. W. Peebles and R. B. Peebles are defendants. The said W. W. 
Peebles appears as attorney for the plaintiff Long, and all the papers 
drawn in said proceeding are in his hand-writing. The Clerk ordered 
the sale of the land, appointing the plaintiff J. J. Long a commissioner 

to sell the same; sale was made and confirmed, and in the final 
(419) decree i t  is adjudged that all the surplus arising from the sale, 

after paying the debts of Virginia Johnson, should belong to the 
defendants W. W. Peebles and R. B. Peebles. The said J. J. Long is 
dead, and the plaintiff Gooch is his administrator, and also adminis- 
trator d. b. m. c. t. a ,  of Virginia Johnson. 

The purpose of this action is to declare fraudulent, and to set aside 
so much of said final decree as adjudges that the surplus arising from 
the sale of "Diamond Grove," after paying the debts of Virginia John- 
son, should belong to the defendants W. W. Peebles and R. B. Peebles. 

When the case was called for trial, plaintiffs moved for judgment on 
the pleadings on the ground that the pleadings themselves disclosed a 
btate of facts that renders that part of the said final decree fraudulent 
and void. 

This motion was denied by his Honor, and the plaintiffs excepted. 
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The following two issues were agreed on to be submitted to the jury: 
"1. I s  that part of the decree declaring the defendants entitled to the 

surplus, after paying the debts of Virginia Johnson, fraudulent ?" 
"2. I s  the action barred by the statute of limitations?'' 
The plaintiffs introduced the folloning evidence : 
1. The record of the special proceeding to sell ('Diamond Grore" to 

make assets, all the papers in which are admitted to he in the hand- 
writing of W. W. Peebles. 

2. The record of a suit now pending in the Superior Court of Korth- 
ampton County, in which the said J. T. Gooch, as administrator of J. J. 
Long, is plaintiff, and W. W. Peebles is defendant, to recover the funds 
in his hands belonging to the estate of his intestate, who mas a creditor 
of Virginia Johnson, arising from the sale of "Diamond Grove." I n  
this action an account mas stated, by an order in the cause, in 
which the defendant W. W. Peebles admitted a balance in  his (420) 
hands of $2,935. 

3. The proceedings and exhibits in the complaint, for the purpose of 
showing what facts are admitted by the defendants. 

4. The deposition of Catherine T. Johnson, ~ h o  resides in  Mecklen- 
burg County, Virginia, in  which she testifies, in  substance: That she 
duly qualified as executrix of Virginia Johnson, and mas afterwards 
removed; that, through her brother, James Johnson, she employed Nr .  
TIT. W. Peebles as her counsel as executrix and trustee under the will, 
and relied upon him to protect her interests as such executrix and 
trustee. I n  reply to the question whether she employed counsel to 
defend her interests in the proceeding instituted on the 12th of Sep- 
tember, 1876, by J. J. Long, administrator d. b ,  n. c. t. a., to sell the 
real estate known as "Diamond Grove" to make assets to pay debts, &c., 
she says: "Mr. w. TV. Peebles had been employed as my counsel as 
executrix and trustee, and I relied upon him, and him alone, to protect 
my interests as such executrix and trustee about that and erery other 
matter of the estate." 

I n  answer to the question why she failed to file any answer or make 
any defence to said proceeding, she says: 

"I did not know that it was necessary; I did not hear anything from 
Mr. Peebles, and I thought he vould do whatever was necessary to pro- 
tect my interests, and that he would keep me informed." 

8. I n  said proceeding a final decree was made, directing the distri- 
bution of the surplus arising from the sale of "Diamond Grove," after 
paying the debts of Virginia Johnson. State when you were first in- 
formed of said decree, and the order therein directing the distribution 
of said surplus? Answer : "I first heard of this only a short time ago- 
within the last two or three weeks-receiving the information through 
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Mr. T. W. Mason. I f  I had received any information that Xr .  Peebles 
would claim the surplus, after paying the debts of Virginia John- 

(421) son, instead of its coming to me, as executrix and trustee; I should 
have resisted it, and asserted my claim to it." 

The defendants were not present or represented at  the taking of said 
deposition. 

The defendant W. W. Peebles was introduced as a witness, and said: 
"I nerer had any connection with Catherine T. Johnson, except as 

attorney for her in the probate of the will of Virginia A. Johnson, and 
as her attorney for the administration of that estate, so long as she 
remained executrix up to the time of her except probably one 
other time, when she and Dr. Johnson mere ~ ~ a r r a n t e d ,  and I defended 
the suit. According to niy recollection, she was warranted as executrix; 
she n e ~ e r  paid me a cent in her life; neither she, nor any one for her, 
ever consulted me after she was removed as executrix; don't remember 
to have spoken to her, except on the day she qualified; the business mas 
conducted beheen me and her brother Dr. James Johnson. .I did not 
dispute X r .  Long's right to sell the land for assets; I did not attempt 
to represent any of the defendants in that proceeding; only represented 
X r .  Long as his attorney; nerer expected anything but my portion of 
the surplus; at that time did not expect much from that source. No 
part of the surplus has ever been paid over 10 R. B. Peebles; don't 
remember whether the costs have been paid, but think they have been. 
Miss Catherine Johnson never wrote to me about her business after her 
'emoval. R. E. Peebles was attorney for J. J. Long in the special pro- 
ceeding for the removal of Catherine Johnson, executrix. I resisted 
that motion for a long time; wrote her that she would be r&novkd if 
she did not come up and make a showing; she did not come, and made 
no return. I suppose she is a trustee under the will; I did not concei~e 
that I had any other employment from her, but the probate of the mill 

and the settlement of the administration of the estate; she had 
(422) no other attorney but me; I can't say that I was Dr. Johnson's 

general attorney; he acted for his sister. I think Mr. Goning- 
land was his general attorney. My recollection is that lie employed me 
to prore the will and assist his sister in administering the estate while 
she was executrix; I don't remember whether she was removed before 
the ; I bought the interest of Dr. Johnson in the land before 
she was removed; I did not advise her that I had bought his interest; 
I did not procure the sale of the land; I did not conceive it mar my 
duty to advise her that I had purchased and claimed the land; I paid 
a very small sum for it-ten or fifteen dollars. I f  the sale was made 
before her remo~al,  then I was her attorney; if made after her removal, 
then I was not her attorney. When the sale took place under the execu- 
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. tion, I don't remember whether she had been removed or not. Mr. J. J. 
Long claimed about $1,300, and afterwards his administrator, J. T. 
Gooch, claimed about $500 more. I denied that clainz; don't think he 
ever told me after the sale of the land how much he claimed. I got 
the commissions for the sale of the land; Mr. Long  as appointed com- 
missioner, but I did all the business; I got paid for taking out the 
letters; I expect one-half of the surplus in  my hands to go to me, and 
one-half to R. B. Peebles. The executions against Dr. Johnson were 
in the Sheriff's hands before his death, but the sale of the land xas  made 
a few days after his death. His interest in the 6Diamond Grore' land 
was sold by the Sheriff. I did not procure the executions to issue; I 
only issued those .I represented after the others had issued, because I 
thought they had priority. I had no idea that James Johnson's interest 
in the land was worth so much. There were divers suits pending against 
the estate of Virginia A. Johnson, which turned out favorably to the 
estate. J. T. Gooch, as administrator of Virginia A. Johnson, has a 
suit against me, claiming money for her estate. The suit was 
first as administrator of J. J. Long; then he qualified as adminis- (483) 
trator de bonis n.on of Virginia A. Johnson. This suit was pend- 
ing a long time before the present action; in it he demanded this surplus. 
I resisted paying the money over to Gooch's administrator, V. A. Johnson, 
on the ground that Long, administrator, had got money enough to pay all 
the debts. I also paid some costs and charges against her. The baIarlce 
found in my hands was about $2,933, proceeds of sale of 'Diamond Grove.' 
I f  these suits against Virginia Johnson had been successful, the sale of 
the land ~rould not have paid me a cent. Can't remember whether the 
purchase of the land at Sheriff's sale was before or after removal of Miss 
Catherine T. Johnson. I had no occasion to advise Miss Catherine T. 
Johnson in the management of the estate, except to defend suits brought 
against her: I never informed her that I had ceased to act as her " 
counsel; don't remember that Dr. Johnson ever consulted me in regard 
to his rights under the will. The suit for Miss Catherine Johnson's 
removal had pended a long time. I regretted her removal very much, on 
account of the Johnsons and on my own account. 1 had never used a 
cent. Dr. Johnson had come up here frequently and consulted me. I 
complained to R. B. Peebles that I had never received anything, and 
it was agreed that I might represent Mr. Long in filing the petition 
to sell 'Diamond 0roue7--might be his attorney. I saw X r .  Long; a 
day was appointed for him to come; he came, and made the affidavit to 
the petition. I t  mas agreed that I should act for him, do the work and 
take the commissions. He  turned the whole matter over to me. and I 
really acted as administrator. I mas his attorney, and I was also de- 
fendant. I was assignee of Dr. Johnson's interest in the land. I f  there 
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mere no debts, R. B. Peebles and I m-ere entitled to the nhole. I t  was 
my intention to make the debts of Virginia Johnson's estate as small as 

possible for the interests of the estate. I don't see that the posi- 
(424) tions were antagonistic. I discharged my duties faithfully to 

Mr. Long." 
The defendants further introduced the record of a suit now pending 

in the Superior Court of Northampton County, in which Catherine T. 
Johnson, Camilla Johnson and Lula Johnson are plaintiffs, and 3. T. 
Gooch, administrator of J. J. Long, is defendant, begun August 85, 
1882, for an account and settlement of the estate of Virginia Johnson. 
Also record showing removal of Catherine Johnson, on 23d Narch, 1876, 
and appointment of J. J. Long in  her stead, on April 1, 1876. Also 
deed of Sheriff Newsome to W. W. Peebles and R. B. Peebles, dated 
April 6, 1876, conveying to then1 the interests of Dr. Johnson in "Dia- 
mond Grove," and reciting that the said trust was sold on the 6th day of 
April, 1876. 

The plaintiffs asked the following instructions. 
1. I f  the jury should believe that Catherine T. Johnson employed 

W. W. Peebles as her counsel, and relied on him to protect her interests 
in  the management of her interests as executrix and trustee, and that he 
gale her no information as to the decree made in the special proceeding 
declaring that the surplus should go to W. W. Peebles and R. B. Peebles, 
then that would be a fraud, and the jury should answer the first issue, 
Yes. 

His  Honor refused to give the instructions prayed for, and plaintiffs 
excepted. 

His Honor charged the jury as follows: (Only so much of the charge 
as is reviewed in the opinion is set out.) 

"It is admitted that the defendant W. W. Peebles was acting as coun- 
sel for the petitioner, J. J. Long, administrator of Virginia A. Johnson, 
in  the special proceeding, and that he prepared the petition and the 
orders, which are in his handwriting. S o w  i t  is alleged that he was also 
the counsel of Miss Catherine T. Johnson, who had been executrix of 

Virginia Johnson before Mr. Long was made administrator, and 
(435) had been remoaed and Mr. Long appointed in  her place; that he 

was her legal adviser, and was relied upon by her as her general 
counsel at the time the special proceeding was brought and carried on, 
and that he acted in that proceeding, not in her interest, but against 
her, and that such action will not be upheld in the law, but will be 
declared fraudulent and void. 

'Qn the other hand, the defendant W. W. Peebles asTom that he was 
not her attorney or counsel at  the time he conducted the special pro- 
ceeding. H e  admits that he had been her counsel and advisor while she 
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was executrix of Virginia Johnson, but he testifies that, from the time 
of her removal, he ceased to be in  the relation of attorney to client, and 
this is the point for you to determine, and what was paid for the land 
when the interest of Dr. Johnson in the land was sold, whether a fair 
price or not. But mas he still her attorney or counsel! For, if he was, 
he could not buy in the land for himself. I f  he ceased to be her legal 
adviser when she mas removed from executrixship of the estate of Vir- 
ginia Johnson, and no longer occupied that relation to her, he could 
bid at the sale of the land, and, if he was the highest bidder, was entitled 
to be declared the purchaser. 

"The plaintiffs having alleged fraud in the transaction, must satisfy 
you of its truth. I f  they have so satisfied you, answer the first issue, 
Yes; otherwise, No. 

"2. I s  the action barred by the statute of limitations?" 
On this last issue, his Honor said he would take the responsibility to 

direct the jury to anslyer Yo. 
Plaintiffs excepted, for ihe refusal of his Honor to give the instruc- 

tions prayed for by them, and also for error in the instructions as given. 
The jury responded to the first issue, No. 
The plaintiffs moved for a judgment, n o n  obstunte vere  dicto,  on the 

ground that the non-resident parties were never properly served ~ ~ i t h  
summons in the special proceeding. 

His  Bonor denied this motion, for the reason, as stated by him, (426) 
that that relief could be obtained by motion in  the special pro- 
ceeding, and plaintiffs excepted. 

Plaintiffs then entered a rule for a new trial for the errors already 
alleged. Rule discharged. 

Before signing the judgment, the Judge allowed the summons in this 
action to be so amended as that the plaintiff Gooch might sue, both as 
administrator de bo&s now of J. J .  Long, and administrator de bonis n o n  
cum tes tamento unnexo of Virginia 9. Johnson. 

There was a verdict and judgment for defendants, and plsintiffs 
appealed. 

iUessrs. T.  W.  Alasoqz, bY. C. B o w e n  and TV. H. Day, for plaintiffs. 
M r .  R. B. Peebles ,  for defendant. 

DAVIS, J.-after stating the facts: Several questions are presented 
in the record, but we think i t  only necessary to consider that presented 
by the refusal of his Honor to give the first prayer for instruction asked 
by the plaintiffs, and the exception to the charge as given in relation 
thereto, as these will be decisive of the case upon its merits. 
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Were the plaintiffs entitled to the first prayer for instruction, mhich 
was denied, and if so, was it sufficiently included in the charge as given? 

An attorney is licensed by the State to practice law, and is thereby 
inrested with certain rights and privileges, which impose upon him 
correlative duties and obligations. He  is an officer of courts in which 
he may practice, and occupies a yuasi official relation to the public, and 
when he assumes the duties of attorney to client, one of these, undoulst- 
edly, is to communicate to his client any fact within his kno~~ledge rela- 
tive to the business about which he is employed, that it may be inipor- 

tant for the client to know; and hasling once assumed the relation 
(427) of attorney to client, he cannot terminate it at his pleasure, and 

svithout notice to his client, so long as anything remains to be 
done about the matter in which he is so employed. Weeks on Attorneys 
at  La~v, $249; malt071 T. Sugg, 6 1  X. C., 98. 

I t  is admitted that Mr. W. IT. Peebles was attorney for the plaintiff 
C. T. Johnson, but he insists that he mas only her counsel as executrix 
"for the administration of the estate as long as she remained executrix, 
up to the time of her remo~al," and that he ceased to be such when she 
was removed. She mas not only executrix of the will of V. A. Johnson, 
about which it mas his duty to advise her, but she was also trustee under 
the mill, with important duties to discharge as such-a trust that ia- 
volved rights of her own as well as duties to others. I t  appears from 
the record that she was a non-resident, and, in  any event, i t  was the 
duty of her attorney to inform her of the fact that she had been removed 
as executrix, and that she had rights as a devisee, and duties to discharge 
as trustee under the mill TT-hich remained, notwithstanding her remo~al  
as executrix. 

These mere matters of great importance to her, about which it is 
manifest she ~ o u l d  need counsel, and if he intended no longer to act as 
such, it was his duty to so iiiform her, and he could not terminate his 
relation to her as attorney without so informing her. Keeding counsel 
and having employed counsel, she could not be thus left ignorant of the 
fact that she had none. 

The duty of counsel did not begin with the proceedings instituted for 
her removal as executrix. 

H e  had been employed long before, and mas, what has been usually 
termed, general counsel and adviser as to her duties under the will, and 
her duties as executrix and her rights and duties as trustee were so inti- 
mately blended that duties of counsel would hare been only half dis- 

charged if he failed to advise her as to both, and, in the absence of 
(428) any notice or information to the contrary, she had a right to 

regard the relation of attorney and client as continuing, and the 
attorney could not terminate it without such notice. Scrupulous good 
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faith is required of an attorney towards his client, and even after the 
relation ceases, the attorney can acquire no rights and assume no obliga- 
tions in regard to the subject-matter of his advice and counsel antago- 
nistic to the rights and interests of the client, unless the most ample 
information has been afforded to place the client on her guard. Weeks 
on Attorney, $271, et seq.; Ziegler v. Hughes, 55 Ill., 288. 

But it is said that no fees were paid. This cannot alter the case. I t  
does not appear that they were demanded or required to be paid in 
advance, and she was not notified that payment of fees was necessary as 
a requisite to the continuance of counsel. Besides, i t  was not unnatural 
that she should have supposed that they would be paid in the settlement 
of the estate, when funds might be in hand to enable her to do so. How- 
ever this may be, the attorney is not justified in terminating his relation 
to his client for this reason without notice. Weeks on Attorney, $316. 

Mr. Peebles says: "I suppose she (C. T.  Johnson) is a trustee under 
the will; I did not consider that I had any other employment from her 
but the probate of the will and the settlement of the administration of 
the estate; she had no other attorney but me," &c. And again, in regard 
to the proceeding for the sale of land, &c., he says: "I saw Mr. Long; 
a day lvas appointed for him to come; he came and made the affidavit to 
the petition. I t  was agreed that I should act for him, do the work and 
take the commissions. He  turned the whole matter over to me, and I 
really acted as administrator. I was his attorney, and I was also de- 
fendant." These were relations that placed his duty and his interest in 
conflict, and the law will not permit it. 

I t  was not necessary that there should have been any actual (429) 
fraud in the transaction, but the rule which forbids it, rests upon 
the broad principle of public policy which precludes persons occupying 
these fiduciary relations, from representing conflicting interests that may 
tempt them to disregard duty and lead to injury on one side or the other. 

The law will not permit an  attorney to represent conflicting interests 
at  the same time, nor will it, after he has represented one side, permit 
him to become the attorney of the adverse side in regard to the matter 
in control-ersy to the detriment of his original client. rllolyneux u. 
Huey,  81 N. C., 107. 

"The relation of attorney and client is usually terminated by the 
termination of the particular proceeding or business for vhich he was 
employed. * ::: ::: His authority to act cannot be ended by his own 

voluntary act to his client's detriment." Weeks on Attorneys at Law, 
$249. Again, i t  is said by the same author, $258: "An attorney em- 
ployed, or consulted as such, to draw a deed, or an application for an 
original title to land, is precluded from buying for his own use any 
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outstanding title. I n  such case the relation is confidential, and whether 
he acts upon information derived from his client, or from any other 
source, he is affected with a trust. The rule is on the ground of public 
policy, not of fraud, and prevails, although the attorney be innocent of 
any intention to deceive and acts in good faith." 

Mr. Peebles says: "I bought the interest of Dr. Johnson in  the land 
before she was removed. I did not advise her that I had bought his 
interest. * :x * I did not conceive it was my duty to advise her that 

I had purchased and claimed the land." H e  afterwards says: "I don't 
remember (when the purchase under the execution was made) whether 

she had been removed or not." 
(430) I t  appears from the order of removal, dated March 23d, 1816, 

and the date of sale, April 6th, 1876, as a matter of fact, that 
she was removed before the purchase; but it is distinctly stated that she 
was not informed of it, either before or after, and having acted as her 
attorney, he could acquire no interest in the matter antagonistic to hers, 
without notice to her, and the fullest and fairest explanation. Henry v. 
Raiman, 25 Penn., 359. 

There is another view of the case which we think adverse to the de- 
fendants. Even if i t  were conceded (and we do not think it can be) 
that the attorney could put an end to his relation, as such, to his client 
without notice, it was his duty, whether as attorney of J. J. Long, ad- 
ministrator d. b. n. c. t ,  a., or whether he "really acted as administrator" 
to protect, as far as he could, the rights and interests of C. T. Johnson, 
and the others for whom she was trustee, against unjust or improper 
claims against the estate, it was his interest, as one of the defendants 
in the special proceeding (in which he acted as counsel for the plaintiff 
administrator d. 6. n. c. t. a. and drew all the papers), to assert a claim 
which it was the duty of the administrator, in behalf of his co-defend- 
ants, the devisees under the will, to resist. This conflicting duty cannot 
be permitted in courts of justice. I f  it be said that the law allows a 
creditor to administer on the estate of the debtor, and his interest is 
antagonistic to that of the estate and of the next of kin, the answer is 
that this is by statute, and proceeds from necessity, to enable the creditor 
to collect his debt, because no one primarily interested in protecting the 
estate will administer. I n  this case, he does not stand in the relation 
of a creditor administrator, who, being known as such, is known to be 
acting in his own interest, as well as for others, and the next of kin, but 
as counsel for the plaintiff in the special proceeding. I n  this capacity, 

it was his duty, primarily, to protect the interests of the estate, 
(431) and especially the rights and interests of the devisees. I n  his 

capacity as a claimant of the interest of James Johnson, he causes 
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himself to be made a party defendant in the special proceeding with the 
devisees of V. A. Johnson, and this for the purpose of enabling him to 
assert a claim, not as a creditor of TT. A. Johnson, for whose debts the 
land was sought to be sold, but adrerse to his co-defendants, whose inter- 
est i t  was the duty of the plaintiff administrator to protect and defend, 
and this without any notice of such a claim, by publication or other- 
wise, to the plaintiffs in  this action (defendants in  that),  of the existence 
of such a claim, for, while there is a question as to the sufficiency of the 
notice by publication, which, in the view taken by the Court, is not 
necessary to consider, the petition was to sell land to pay the debts of 
Q. A. Johnson, deceased, and the notice stated only this to be the object 
of the petition, and that there lvas no personal claim against defendants, 
and while there was notice that the sale mould be confirmed, service was 
accepted by the defendant only, and there was no service in  any way 
upon the other defendants, the present plaintiffs, and the sale mas con- 
firmed and the order for payment and distribution made without notice 
to any one of record, except the present defendants, who accepted service, 
and whose interest was adverse to their co-defendants. 

I t  will be seen from the will of V. A. Johnson that the whole of her 
estate mas devised to C. T. Johnson as trustee, for the purposes named. 
I t  was so stated in  the petition for sale drawn by the defendant W. 17. 
Peebles, and i t  is not pretended that she had any notice, by publication 
or otherwise, of this claim by the defendants to the surplus. 

I t  has been held in Mississippi that an attorney, employed to collect 
a claim against the estate of a deceased man, could not assume the 
administration of the estate, because, as attorney, he was bound to pro- 
tect the interest of his client, and, as administrator, he was bound 
to protect the interest of the estate. ((Under such circumstances," (438) 
says the Court, "the attorney could not have performed his duty 
to prosecute the claim, if its validity had been doubtful, consistently 
with his duty to defend the estate against its collection. Hence a strong 
temptation mould necessarily arise to violate his duty in  the latter 
capacity, and to pay the claim," kc. 8prin.k v. Davis, 32 Miss., 152. 
The law will not permit its licensed attorneys to assume relations that 
will subject them to this temptation upon grounds of public policy, and 
it is for this reason that an attorney will not be permitted to represent 
both sides in  any litigated matter. This is too well settled to need 
citation or authority. 

The plaintiffs were entitled to the first instruction asked by them, and 
i t  was not covered by the charge as given. There was error in  refusing 
the first prayer for instruction, and also in the second paragraph of the 
charge as given. 
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T h e  j u r y  should have been told that ,  if they believed the  e ~ i d e n c e ,  
Mr .  Peebles could not  terminate  his  relation a s  at torney for  C. T. John-  
son without  notifying her  of what  had  been done. 

Er ror .  

Ci ted:  Arrington u.  Arr ing ton ,  116 N .  C., 183; C o t t o n  ~ U i l l s  z. Cot ton  
Mil ls ,  Ib . ,  6 3 2 ;  H e n ~ y  v. H i l l i a d ,  120 N. C., 483; Johnson  v. Johnson,  
141 N.  C., 93; K e r r  v. X o s l e y ,  152 N. C., 224; Gardiner  v. N a y ,  172 
N. C., 198; Mebane v. Broadnax ,  183 IT. C., 337; Gosnell v. Hi l l iard ,  
205 N. C., 301. 

CORNELIA A. R. JACKSOX v. DANIEL JACKSON. 

Divorce-Pleding-Evidence-Allegata a n d  Probata.  

1. When, in  a n  action for divorce a ?nenlza et thoro, there was no evidence 
of turning f eme  plaintiff out of doors a t  ally time more than six months 
before the bringing of the action: Held. that the issue, "Did the defend- 
an t  maliciously turn plaintiff out of doors?" was properly excluded. 

2. I t  is not a sufficient compliance with the lan-, in such cases, to charge ill 
treatment generally, or that  the condition of feme plaintiff was intoler- 
able by reason of her husband's conduct; the complaint ought to show the 
particulars of the ill-treatment, and that i t  was without provocation (la 
her part. 

3. The complaint ought to shorn, and the Court, before granting such divorce, 
must see. either that  the husband abandoned his family, or maliciously 
turned the plaintiff, his wife, out of doors, or endangered her life by cruel, 
torturous treatment, or offered such indignities to her person a s  rendered 
life a burden. 

4. Where, in such case, facts stated i11 the complaint ITere not sufficie~it to  
constitute a cause of action: Held, that a motion to dismiss, made for 
the first time in the Supreme Court, should be allowed. 

5 .  The defects in  this case were such a s  might have been cured by amend- 
ment of the complaint, by leave of the Court, so as  to correspond with 
the verdict and judgment. 

T h i s  w a s  a n  ACTION f o r  divorce, tried at October Term, 1889, of the  
Superior  Cour t  of WAKE County, before Armf ie ld ,  J .  

The complaint v a s  as  follows : 
Cornelia A. R. Jackson, t h e  plaintiff i n  t h e  above entitled action, 

complains of the  defendant Daniel  Jackson, and  says :  
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1. That she was lawfully married to the said Daniel Jackson about 
AD.  1845; that she has been a true and faithful wife to him, and they 
raised several children. 

2. That up to a few years ago she has l i ~ e d  with the said (434) 
Daniel Jackson in comparative peace and quiet, doing her duty 
faithfully as a wife and mother. 

3. That since his severe sickness (about 1884) he has become, in a 
measure, impotent, and generally unable to perform fanlily duty, and, 
in consequence, became violently jealous of her, the said plaintif?, and 
began to treat her cruelly and barbarously, so as to endanger her life- 
frequently at night, when no other person in  the house was awake, 
taking his fist and threatening to mash her brains out, and that, ill 
consequence, she was afraid to retire to rest at night. 

4. That recently he maliciously turned her out of doors, and refused 
to allow her to return to her home, threatening that if she did so return 
he would kill her. 

5. That the tract of land on which the said Daniel Jackson now re- 
sides, and from which he turned her out, is her separate estate, and she 
also has some articles of personal property now in the possession of the 
defendant; that the defendant's annual income is about $500. 

Therefore, she prays the Court- 
1. That she be granted a divorce from bed and board from the de- 

fendant Daniel Jackson. 
2. And for alimony. 
3. For her costs in  this action, and for such other relief as the Court 

shall direct. 
After denying specifically each ailegation of the complaint, for a 

further defence defendant says : 
1. That some time during the summer of 1888 his wife did go from 

home to a certain place he was opposed to her going, to-wit, to a certain 
church, of which defendant had been a member, which church had been 
recently removed from the old place where it was originally located, 
against the defendant's will and desire, and after its removal he did not 
wish his wife to go to the same, and he was angry when she did 
go; but he soon got oaer his anger and tried to get plaintiff to (435) 
come back to her home and l i ~ e  as she had done for so many 
years, promising to treat her kindly and furnish her to go where she 
pleased and come when she chose; defendant offered to divide his lands 
with her and give bond that he would in nowise impose on her; for two 
years past plaintiff has not demeaned herself towards defendant as a 
wife should. 

2. That defendant has no ill feelings toward his wife, but is earnestly 
dcsirous that she should return to her home; that she has been to his 
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house once since she left, and offered to come and live mith defendant 
if he would enter into a bond in the sum of two hundred dollars not to 
mistreat her, which defendant then and there agreed to do, and parted 
with her mith this understanding; but defendant is informed, and be- 
lieves, that she was dissuaded from coming back to her home by other 
parties; and he belieres that, if she was left free from persuasion of 
others, she would return and live with him, as he desires she should, and 
as she agreed to do. 

3. That defendant is a cripple, unable to walk without a crutch which 
he has had to use for thirty-six years; he is i n  the sixty-fourth year of 
his age; his property consists of a tract of land containing one hundred 
and thirty-five acres, one horse, and hogs, a little house furniture, a few 
farming tools, and a small amount of provision on hand, not more than 
enough to last him three months-this constitutes defendant's whole 
property. H e  has no income beyond a support from his farm, and last 
year his farm did not pay expenses. He  is unable to work and has to 
depend on the labor of others to make a support out of his land, and a 
bare support is all that i t  will yield him, especially in  the absence of 
his wife he having to hire everything done. 

Defendant is anxious that his wife should return to her home, and 
offers to live in peace with her and make her home as pleasant as 

(436) it is in his pomer to do, and provide for her to the extent of his 
ability. 

CASE ON APPEAL. 

There was evidence from the plaintiff and other witnesses tending to 
show that defendant, for a number of years, by cruel and barbarous 
treatment, endangered the life of plaintiff, and that defendant, on 
numerous occasions, offered such indignities to the person of plaintiff as 
to render her condition intolerable and life burdensome; that this oc- 
curred 01-el* six months before the filing of the complaint. 

The witnesses testified that defendant, upon many occasions, drove 
plaintiff from his bed and inflicted serious bodily illjury upon her per- 
son by kicking, bruising and the like, and, on one occasion, struck her 
on the head a terrible blow with a large stick, and nearly killed her; and 
that defendant continued this treatment until he maliciously turned 
plaintiff out of doors a few days before this action mas brought; and 
there was no exception to this evidence. 

His  Honor withheld the third issue from the jury because it ap- 
peared in evidence that the defendant turned plaintiff out of doors within 
six months before the complaint was filed; and all the issues set out in 
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the record (except the third issue, which was withdrawn from the jury) 
mere found in fax-or of the plaintiff. 

Opon the question of alimony, the Court offered to hear evidence 
from the defendant. No evidence was introduced by him, and the 
Court, being satisfied that the alimony set out in the judgment was 
reasonable and fair, after hearing the evidence, ga~-e the judgment set 
out in the record. 

Defendant offered to prove that, after the commencement of this 
action, he had sent word to plaintiff to come back and live with him, and 
he would "treat her just as he always had." 

The Court excluded this testimony, and the defendant excepted. (437) 
Verdict for plaintiff. Defendant appealed. 

The issues and findings mere as follows: 
1. Hal-e the plaintiff and defendant been lawfully married, and have 

they lived together as man and wife? Answer : Yes. 
2. Have plaintiff and defendant been citizens and residents of the 

State for two years before bringing this action? Answer: Yes. 
3. Did the defendant maliciously turn plaintiff out of doors? (Thas 

issue not given to jury.) 
4. Did the defendant, by cruel and barbarous treatment, endanger the 

life, or, permanently, the health of plaintiff ? Answer : Yes. 
5 .  Did the defendant offer such indignities to the person of plaintiff 

as to render her condition intolerable and life burdensome? Answer: 
Yes. 

6. Was the defendant insane and irresponsible for his actions at the 
time of the happening of the causes alleged for divorce? Answer : No. 

7. Has  the defendant offered, in good faith, since the happening of 
the alleged causes of divorce, to take the plaintiff back to his home and 
treat her kindly? Answer : No. 

The Court rendered judgment that the plaintiff be divorced from bed 
and board; for an allowance of fifty dollars, to be paid before January 
Ist, 1890; for the rents from one-third of defendant's land, to be laid 
off by the surveyor and two freeholders, as alimony, who were to report 
to the next term, the cause being retained for further hearing. 

Xessrs. J .  B. Batchelor and Jno. Devereux, Jr., for plaintiff. 
MY. J. H. Fleming, for defendant. 

AVERY, J., after stating the facts: The defendant's counsel moves in 
this Court to dismiss because the facts stated in the complaint are 
not sufficient to constitute a cause of action, and TTe think that (438) 
the motion should be allowed. The Judge properly refused to 
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submit the issue growing out of the fourth paragraph of complaint and 
answer, because there was no evidence tending to show that the plaintiff 
had been turned out of doors by her husband more than six months 
before the action mas brought. The petition rests for support solely 
upon the allegation that the husband "became violently jealous of her, 
the said plaintiff, and began to treat her cruelly and barbarously, so as 
to endanger her life; frequently at night, when no other person in the 
house was awake, taking his fists and threatening to mash her brains 
out, and that, in consequence, she mas afraid to retire to rest at night." 
I t  is not a compliance with the law, in such cases, to charge ill treatment 
generally in  the complaint, nor to state simply that the condition of 
the complainant was intolerable and her life burdensome by reason of 
the conduct of her husband towards her. I t  must appear to the Court, 
from specific allegations as to the treatment of the husband on particular 
occasions that he, without sufficient provocation on her part to justify 
his conduct, either abandoned his family, maliciously turned her out of 
doors, endangered her life by cruel and barbarous treatment, or offered 
such indignities to her person as to render her condition intolerable and 
her life burdensome. The Court must see that if the complainant can 
make good her allegations by proof, the case will be brought within the 
provisiom of the statute. Wilcox v. Wilcox, 36 IS. C., 36; Erwin v. 
Erwin, 57 N.  C., 82; XcQueen I-. XcQueen, 82 N. C., 471; White v. 
White, 84 N.  C., 340; Scoggins u. Scoggins, 85 N.  C., 348; Evertorz 
v. Eve~lon, 50 N.  C., 202; Joyner v. Joyner, 59 N.  C., 328; Hawison r. 
Harrison, 29 N. C., 484. 

The marriage contract is the most important to society in the cata- 
logue of contracts, and the Courts have held parties seeking divorce to 

strict proof, not only in conformity to a fair construction of the 
(439) statutes relating to the subject but in accordance with the dictates 

of public policy. We can find no satisfactory allegation that her 
husband endangered her life by cruel and barbarous treatment, for it 
does not appear that he struck or offered to strike her, but the specifi- 
cation is "by taking his fists and threatening to mash her brains out, and 
that, in  consequence, she was afraid to retire to rest," kc. Neither does 
i t  appear that he offered any indignity whatever to her person. So that 
the petitioner does not bring her case within the meaning of the statute. 
But if i t  were doubtful whether his conduct, considered alone, would 
furnish sufficient ground for the application, the Court must know more 
fully the circumstances under which the threats were made, and espe- 
cially TX-hether these threats were uttered under the influence of a sudden 
ebullition of harmless passion, provoked by some taunting language or 
more active demonstrations of hostility on her part. While it is not 
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necessary to specify the precise time, it is but just to the defendant that 
the occasion, or occasions, on which he indulged in such threats and 
exhibitions of temper should be so identified, by giving the attendant 
circumstances, as to enable him to understand the precise charge pre- 
ferred against him, and prepare to meet i t  by proof, if he can. Joyner 
v. Joyner, supra; Everton r. Everton, supra; White I-. White, supra. 

I f  threats of violence and exhibitions of jealousy are accompanied by 
withdrawal of intercourse, or by turning the wife out of the husband's 
house, without provocation, then such facts constitute sufficient ground 
for the application. The cases of Taylor v. Taylor, 76 N. C., 433; Coble 
v. Coble, 55 N.  C., 392; Grifi th v. Grifith, 89 K. C., 114, and Erwin v. 
Erwin, 57 N. C., 82, are distinguishable from this, in  the fact that there 
was an allegation of expulsion of the wife from her husband's house, or 
refusal of marital intercourse, in all of them so long before the bringing 
of the action as to permit proof of the fact. 

The motion made by defendant's counsel must be entertained (440) 
by the Courts exercising either original or appellate jurisdiction 
at  any stage of the proceeding in  either Court, and the power may be 
exercised en: mero m o f u  when the failure of a plaintiff to acquire a status 
in Court, by stating a cause of action, is manifest. Knowles v. Railroad, 
102 N. C., 59. 

The radical defect in this case could have been cured only by amend- 
ment of the complaint, by leave of the Court, upon such terms as might 
have been prescribed, so as to make its allegations correspond with the 
proof and rerdict. ~llc&ueen -2.. ~llcQueen, supra. There must be a 
venire de novo. 

Error. Xew trial. 

Cited: O'Connor v. O'Cfonnor, 109 K. C., 143; Conley v. R. R., Ib., 
696; Fagy v. Loan Asso., 113 X. C., 366; Ladd v. Ladd, 121 N.  C., 121;  
~ l f a r t i n  v. *$fartin, 130 K. C., 28;  Green v. Green, 131 N.  C., 535; 
Dowdy v. Dowdy, 154 N.  C., 558; Sanders v. Sa~zders, 157 N.  C., 233; 
Alexander v. Alexander, 165 N.  C., 46; Garsed 2;. Garsed, 170 N. C., 
673;  Davidson v. Davidson, 189 N .  C., 628; Carnes v. Carnes, 204 
N. C., 637. 
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~ I A ~ U E A C T U R I ~ G  Co. c. BROWER. 

FALLS OF KEUSE MAKUFACTURING CO. v. J .  X. BROTVER et al. 

Vem~e-RemocaZ  of aiz Action a72d Discretion of fhe 3:sdge. 

1. When an action relating to real estate is brought in a county other than 
that in which the land is situated, the Judge must, upon proper applica- 
tion made in apt time, direct its removal to the proper county. 

2. The fact that there are other questions to be determined in the action, does 
not alter the case when the chief purposes of the stlit are to compel one 
defendant (trustee) to sell and another defendant to conrey lands situated 
in a county ather than that in which the action is pending. 

3. The question of remoral, when the action is not brought in the proper 
county, is not one of discretion; when the statute imposes a duty, "may" 
means must. 

( SHEPHERD, J., dissenting.) 

This is an  APPEAL from the refusal of drw~j ie ld ,  J., a t  October Term, 
1889, of WAKE Superior Court, to make an  order for the removal of the 

cause to Sur ry  County for trial. 
(441) The allegations of the complaint, so f a r  as niaterial to the 

question now before us, are, substantially, that  on the 1st of 
September, 1881, the Falls  of Neuse Naiiufacturing Company, Richard 
T. Nu t t  and J. M. Brower entered into an  agreement, set out as par t  
of the complaint, to form a company to be chartered by the Legislature, 
by which agreement, among other things, the said Brower mas to put 
into the said company a certain tract of land knom-n as ('Buck Shoals," 
containing about 125 acres, on which there was a cotton factory build- 
ing, and on which there was a mortgage; that  said Brower mas to pay 
off the said mortgage, and, for the payment thereof, "the interest of the 
said Brower in  said property was to be bound"; that  the company mas 
not incorporated, but the parties became partners under the name and 
style of the "Brower Manufacturing Conipany," and proceeded to put in 
order and furnish the factory building near Mt. Airy, and commenced 
the manufacture of cotton, &c.; that  certain contributions to the capital 
(set out i n  the complaint) were made by the partners; that the company 
contracted debts, some of which are outstanding and unpaid; that  the 
factory buildings, machinery, kc., were insured against fire; that  they 
were destroyed by fire, and, after much litigation, the claims of the 
Brower Manufacturing Company against the i~isurance companies were 
compromised a t  $10,000, and of this sum the Falls of Seuse  Manufac- 
turing Company r ece i~ed  the gross amount of $5,580.52, and John M. 
Brower received the gross amount of $4,419.48; that  Nutt  had conveyed 
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his interest in  the company to the plaintiff corporation, but the latter 
had no interest in the $10,000 compromise. 

That at  the time of entering into the agreement, the land and buildings 
which the defendant Brower agreed to put in as part of his capital stock 
to said company were mortgaged by the said Brower and his wife to the 
defendant J. C. Buxton by deed set out with the complaint. 

That payments have been made upon the debts secured by said (442) 
mortgage until the amount remaining due thereon, as plaintiffs 
are informed and believe, is now about four thousand dollars. 

That the property conveyed in said mortgage is much more than the 
"Buck Shoals" tract, which, alone, John 31. Bromer contracted to con- 
vey, freed from encumbrance, to the said "Brower Manufacturing Com- 
pany," and, as plaintiffs are informed and believe, the land conveyed by 
said mortgage, other and outside of the Buck Shoals tract, is of a value 
more than sufficient to pay off and discharge what is due upon the debt 
secured by said mortgage. 

That the defendant John M. Brower never made a deed for Buck 
Shoals to the Brower Manufacturing Company, as he ought to have 
done, with relinquishment of her right of dower by his wife, the defend- 
ant n'annie M. 

That the Buck Shoals tract aforesaid contains one hundred and 
twenty-five acres, much of it valuable for farming purposes, and situate 
on i t  are good dwelling-houses, and that defendant John M. Brower has 
been in possession of said land and buildings since the occurrence of the 
fire i n  1883, and has paid no rent therefor. 

Wherefore, the plaintiffs demand judgment against the defendant- 
1. That J. C. Buxton, trustee, may be ordered, and required, to sell 

enough of the lands of John M. Brower and wife, other than Buck 
Shoals, to pay off and discharge the balance of the debts secured, and 
only resort to a sale of the Buck Shoals, or so much thereof as may be 
necessary, to make good the deficiency. 

2. That J. M. Brower may be ordered to convey to the "Brower 
Manufacturing Company" Buck Shoals in fee-simple, with the relin- 
quishment of the rights of dower by his wife, the defendant Nannie M., 
if she mill consent thereto. 

3. That if said Nannie X. will not relinquish her right of (443) 
dower in said Buck Shoals, then that the value of said dower 
right may be ascertained and charged to the defendant John M. Brower. 

4. That the co-partnership, the "Brower Manufacturing Company," 
may be dissolved, and that the assets and property be converted into 
cash, and, after paying its debts, the surplus be divided between the 
plaintiffs and the defendant John M. Brom-er as their respective rights 
and interests may be. 
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5 .  That an account may be taken of the assets and liabilities of the 
said co-partnership, and the amount the plaintiffs and defendant John 
11. Brower are entitled to recouer. 

6. That pending the litigation, and until the further order of the 
Court, and for the care and preservation of the property of the said 
co-partnership, some suitable person be appointed receiver thereof, under 
the directions of this Court. 

7. For the costs of this action. 
8. For such other and further relief as the needs and circumstances 

of the case niay require, and as to the Court shall seem meet. 
I t  appears from the complaint that all the real estate mentioned 

therein is situate wholly in the county of Surry. Vpon affidavit in 
writing that the mortgage set out in the complaint, and sought to be 
foreclosed, "is registered and refers to real estate in Surry County, 
N. C.," and that "Buck Shoals," the right and interest in and to which - 
are sought to be determined by this action, is situated wholly in Surry 
County, the defendant, before the time of answering had expired, and in 
writing, m o ~ e d  and demanded that the action be removed to Surry 
County. The motion and demand were denied bv the Court. 

Exception and appeal by defendant. 
The sole question presented for consideration is, "Was the 

(444) defendant entitled to an order of removal of the cause to the 
county of Surry for trial?" 

Xr.  E. C. Smith, for plaintiff. 
Mr. T. R. Purnell, for the defendants. 

DAVIS, J.-after stating the facts: By $190 of The Code, actions 
"for the recoyery of real property, or of an estate or interest therein, or 
for the determination in any form of such right or interest, and for inju- 
ries to real property; x. "' #' for the foreclosure of a mortgage of 
real property,), * :: :k must be tried in the county "in which the 

subject of the action, or some part thereof, is situated, subject to the 
power of the Court to change the place of trial in cases provided," in 
The  Code. 

By $195 it is provided that:  "If the county designated for that pur- 
pose in the summons and complaint be not the proper county, the action 
may, notwithstanding, be tried therein, unless the defendant, before the 
time of answering expires, demands, in writing, that the trial be had in 
the proper county, and the place of trial be thereupon changed by con- 
sent of parties, or by order of the Court." I t  is also provided in said 
section that "the Court may change the place of trial in  the folloaing 
cases : 
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"1. When the county designated for that purpose is not the proper 
county. 

"2. When the convenience of witnesses and the ends of justice ~vould 
be promoted by the change. 

"3. When the Judge shall have been, at  any time, interested as party 
or counsel." 

The question of removal, when the action is not brought in  the 
proper county, is not one of discretion, but "may" means shall or m u s t ,  
as it is construed in  every act imposing a duty. Pel le t ier  v. 
Saunders ,  67 N.  C., 261; Jones  v. Xtatesville, 97 N. C., 86, and (44.5) 
cases there cited. 

I n  New York they have a statute similar to ours, and a similar con- 
struction has been put upon the word "may," and it is held that the 
removal, when the action is not brought in the proper county, "is a 
matter of right." Green's Pleading and Practice; under The Code, 
$5624 and 625, and the cases there cited. The Judge may determine 
"when the convenience of witnesses and the ends of justice would be 
promoted by the change," and his determination of those questions would 
be conclusive, ordinarily, but his discretion is a legal, and not an arbi- 
trary one, even in  those cases. He determines whether the grounds for 
removal exist, and his discretion in this is not reviewable; but when the 
action with reference "to the subject-matter" is not brought in the proper 
county, he m u s t ,  if the demand be made in writing, and before the time 
of answering expires, "change the place of trial" to the proper county. 
The chief, and, so far  as Buxton is concerned, the only purposes of this 
action are to compel J. C. Buxton, the trustee, to sell lands in the county 
of Surry, and to order Bromer to convey the Buck Shoals lands to the 
Brower Manufacturing Company with relinquishment of the rights of 
dower by his wife, or, if she refuse to do so, then to have its value ascer- 
tained and charged to Brower. Neither Buxton nor Mrs. Brower are in 
any way parties to the co-partnership styled the Brower Xanufacturing 
Company, and, as to them, the action is purely local, and the place of 
trial, clearly, under section 190 of T h e  Code, is in the county of Surry; 
and though there are demands for a dissolution of the co-partnership, 
and an account of its assets and liabilities, and for the appointment of a 
receiver, get all the property in controversy is situated in Surry County, 
and the action is one, substantially, to settle rights relating to, and have 
a foreclosure by sale of, real estate in Surry County, and the receirer, if 
one shall be appointed, will be charged with duties purely local; 
and there was error i n  refusing to make the order of removal. (446) 
Fra ley  v. Xarch, 68 N. C., 160; Jones  v. Xtatesville, supra. 

Error. 
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SHEPHERD, J.-dissenting: The  object of this action is to dissolve a 
co-partnership and to wind up i ts  affairs, and it cannot be doubted that, 
for this purpose, it  is brought i n  the proper county. Indeed, this is  
conceded, and I am unable to understand why the jurisdiction should be 
ousted because a part of the partnership assets is situated in another 
county. I f  this be the rule, it will be exceedingly difficult, is many 
cases, to determine where such an  action may be brought, as a co-partner- 
ship may have real assets i n  many different sections of the S t n ~ e .  I t  
will also be observed that  a receiver is asked for, who, i n  the event of his 
appointment, may bring an  action against Buxton in  the  count^ where 
the land is situated. H i s  Honor, i n  his discretion, for the convenience 
of parties, witnesses, &c., might have ordered a remoral, but I cannot 
agree that  the statute required him to do so. 

Cited: Lassiter v. R. R., 126 N. C., 508; Connor v. Dillard, 129 
N. C., 51; TVoodad v. XauZs, 134 N. C., 276; Brown v. Cogcle~l, 136 
N .  C., 33; Eames v. Armstrong, Ib., 394; Cedar Works ?j. Lumber C'o., 
161 N. C., 606; Piano Co. v. L\'ewell, 177 N. C., 535; Roberts v. Xoore, 
185 N.  C., 256; Fairley v. Abe~na thy ,  190 K. C., 498. 

ELIZABETH J. SMITH et al. v. IT. B. PORT et al. 

1. Where a final judgment or decree has been rendered in a cause, and it is 
sought to impeach i t  for fraud, or for serious irregularity in the proceed- 
ings, not apparent in the record, the remedy is by a new and independent 
action, and not by a motion in the original cause. 

2. There a motion in a cause, which had been terminated by final judgment, 
was made, upon notice to the parties and supported by the affidavits, but 
no pleadings had been filed, or issues joined, or any consent entered to 
treat the motion as an independent action, it was error in the Court, of 
its own motion, and in its discretion, to so consider and dispose of it, and 
the Supreme Court will 63; mero ?notu correct such error. 

(447) CIVIL ACTION, tried a t  Spring Term, 1889, of WAYNE Superior 
Court, Whitaker, J., presiding. 

I n  his life-time, John Coley, now deceased, contracted, in writing, to  
sell and convey to Thomas R. Smith, likewise now deceased, for  a stipu- 
lated price, the tract of land specified in  the complaint. The said 
Smith died, leaving a last d l  and testament, which was duly proven, 
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and the plaintiff W. F. Gardener qualified as executor thereof. The said 
Coley also died intestate, and the defendant W. B. Fort was duly ap- 
pointed administrator of his estate. The contract of sale above men- 
tioned mas not executed at the time of the death of said testator and said 
intestate. 

This action was brought in  the Superior Court of the county of 
TFTayne by the plaintiffs' derisees of said mill and the executor thereof, 
against the heirs at  lam and said administrator of said intestate, to coni- 
pel specific performance of said contract. 

At Spring Term, 1876, of the Court mentioned, a judgment was ren- 
dered in favor of the plaintiffs for $2,099, with interest from January 
20th, 1876, for certain rents of part of the land, receiaed by the said 
administrator, and, likewise, judgment was also then rendered in favor 
of the defendant administrator against the said executor plaintiff for 
$2,004.34, with interest from January 30th, 1876, balance of purchase- 
money of the land. I t  was then further adjudged that the land he sold, 
subject to homestead, to pay the last mentioned judgment, and John R. 
Smith was appointed commissioner to make sale thereof. The following 
is a copy of so much of the judgment as directs such sale: 

"It is further adjudged that the land described in the pleadings (448) 
be condemned and sold, subject to the homestead thereon, for the 
satisfaction of the above judgment, on a credit of six months, after thirty 
days) advertisement at  four public places i n  Wayne County, to be sold at 
the court-house door in  Goldsboro, note and security for the purchase- 
money at 8 per cent. interest. I t  is further ordered that John R. Smith 
be appointed a commissioner to sell said land on the above terms, and 
report his proceeding to this Court.'' 

At the Fall  Term of 1876 of the Court, the said commissioner reported 
that he had made sale of the land, and the Court ordered, as f o l l o ~ s  : 

'(The Commissioner having reported that the land described in the 
pleadings sold for a just price, and there being no exceptions to the sale, 
the same is confirmed. It is further ordered that on payment of the 
purchase-money the commissioner, John R. Smith, make title in  fee for 
the same, subject to the homestead." 

Afterwards, on the 14th of NOT-ember, 1876, the said commissioner 
executed to the purchaser of the land a deed therefor, and the foilowing 
is as much thereof as need be reported : 

"Whereas, John R. Smith, as commissioner, sold the lands hereinafter 
described, on the 7th day of August. 1876, to W. A. Deans, for three 
thousand and fifty dollars, in pursuance of an order made at Spring 
Term, 1876, of Wayne Superior Court, in the action of Elizabeth John 
Smith and others ?;. W. B. Fort and others; and whereas, at Fall Term, 
1876, it was ordered therein that said commissioner, upon payment of 
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the purchase-money make title to said purchaser for the premises, sub- 
ject to the homestead thereon: 

"Therefore, this deed, made by John R. Smith, commissioner, to 
William A. Deans, both of Wayne County, Witnesseth: that the said 
John R. Smith, in consideration of three thousand and fifty dollars, 
has sold and hereby conveys to the said W. A. Deans, his heirs and 

assigns," &c. 
(449) Afterwards, at Fall Term, 1877, the Court rendered judgment, 

the material parts whereof are as follows: 
"This action coming on for final judgment, and it appearing that 

John R. Smith has been duly appointed a guardian of the plaintiffs, 
Elizabeth John Smith, Richard Greene Smith, Polly Ann Smith and 
Amy Lee Smith, it is ordered that the amount of the judgment hareto- 
fore rendered in favor of said plaintiffs against the defendant W. B. 
Fort, administrator of said John Coley, to-wit : the sum of tx-o thousand 
and ninety-nine dollars and twenty-one cents ($2,099.21)) with interest 
from January 30th, 1876, be paid orer to John R. Smith, as guardian 
of said Elizabeth John Smith, Richard Greene Smith, Polly Ann Smith 
and Amy Lee Smith. It is further ordered that said John R. Smith, 
guardian, pay to A. K. Smedes, referee, out of said money the sun? of 
twenty-five dollars, heretofore ordered to be paid to him by the said 
plaintiffs." 

I t  is further ordered that John R. Smith, heretofore appointed com- 
niissioner to sell the land described in the pleadings, and make title, pay 
out the proceeds of sale of said land the costs of this action, and to 

. W. B. Fort, administrator of John Coley, the sum of two thousand and 
four dollars and thirty-four cents ($2,004.34) with interest from the 
30th of January, 1876. I t  is further ordered that said John R.  Smith, 
commissioner, be allowed the sum of fifty dollars for selling said land, 
making title, &c., and that he retain the same out of said proceeds of 
sale. I t  is further ordered that the commissioner, John R. Smith, pay 
Wm. T. Dortch out of the balance of said fund the sum of one hundred 
dollars for professional services rendered to Wm. T. Gardner, executor of 
said Thomas R. Smith, and that he pay over the remainder to Wm. T. 
Yelverton, Clerk of this Court, to be disposed of as the Court shall here- 
after order, unless said W. T.  Gardner, executor of said Thomas R. 

Smith, shall enter into bond with good security to dispose of said 
(450) fund according to law, and in the event of the said Gardner 

giving said bond that said fund be paid to him. 
On the 17th of November, 1876, the said Deans, the purchaser of the 

land, and his wife, conveyed the land so purchased to the said John R. 
Smith in fee; and afterwards the latter and his wife conveyed a part of 
the said land to the plaintiff's devisees, subject to the homestead of the 
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testator named. Afterwards, the said Smith sold and conaeyed the 
balance of said land in parcels to divers persons, "who held said lands 
for value and without notice of the plaintiffs' equities other than such as 
is contained in the report of sale, judgments and deeds hereinbefore 
set out." 

Afterwards, at January Term, 1890, upon proper notice to the defend- 
ants and all parties interested in said land and the plaintiff John R. 
Smith, the plaintiffs, appellants herein, m o ~ e d  the Court to set aside the 
order of sale heretofore made in said cause, cancel the deed from John 
R. Smith, commissioner, to W. A. Deans, for the land described in said 
order of sale, and rhe deed from W. A. Deans to said John R. Smith 
for said land, and all mesne conveyances by which any of said lands 
were conveyed to John W. Isler, Sr., Asher Edwards, Hardy Shadding, 
Alex. Exum, James Joyner, Jacob Screws, W. H. Smith, or either of 
them; that the judgment in favor of said plaintiffs against W. E. Fort, 
administrator of John Coley for $2,099, and the judgment in  favor of 
W. B. Fort, administrator as aforesaid against W. T. Qardner, executor 
of Thomas R. Smith, for $2,004.34 be satisfied of record, and that the 
defendant be decreed to comey the land described in the complaint to the 
hereinbefore named plaintiffs, and for such other and further reliefs as 
they niay be entitled to in the premises. 

The Court heard the motion upon affidavits offered by plaintiffs and 
defendants, upon which hearing i t  rendered judgment in which 
it finds that John R. Smith, through the agency of W. A. Deans, (451) 
was the purchaser a t  his own sale at a grossly inadequate price; 
that the judgment at  Spring Term, 1877, mas a final judgment, and that 
the plaintiffs' remedy herein mas by a new action and not by a motion in 
the cause, and the Court, in its discretion, considered the motion of the 
plaintiffs as a new action, and finds that John R. Smith, on November 
Ii'th, 1876, conveyed what purported to be 400 acres of said land to 
plaintiffs appellants in fee, and that John R. Smith, as guardian of 
plaintiffs appellants, and W. B. Fort, administrator of John Coley, 
agreed that the judgment in  favor of said appellants against W. B. 
Fort, administrator of John Coley, and the judgment in faror of TV. B. 
Fort, administrator, against W. T. Gardner, executor of Thomas R. 
Smith, should satisfy each other pro tanto, and said Fort paid the 
difference, to-wit, $94.87, to said John R. Smith, and that John R. 
Smith paid out of said purchase-money the amounts directed to be paid 
by the several orders in said action, except the said sum of $2,004, which 
said sum of the purchase-price of said land the Court finds mis not isaid; 
and the Court further finds that the purchasers of said land from John 
R. Smith, hereinbefore named, who now holds it, purchased for value, 
without any notice of the plaintiffs' equity, or any other equity, and the 

359 



IK  THE SUPREME COURT. [I05 

plaintiffs' motion was refused and John R. Smith adjudged to pay the 
costs in this proceeding. 

Ta  said findings, rulings and judgments plaintiffs appellants excepted, 
as f ollowu : 
1. That the Court erred in holding that the plaintiffs were not entitled 

to seek relief herein by motion in the original cause. (Other exceptioils 
need not be reported.) 

The plaintiffs appealed. 

X r .  W.  C. X o r t r o e ,  for plaintiffs. 
ilfr. W. R. Allen ( X e s s r s .  Aycock & Daniels filed a brief), for de- 

f endants. 

(452) MERRIMON, C. J.-after stating the facts: The Court below 
held properly that the judgment rendered in the action at  the 

Fall  Term, 1877, of the Court was final. I t  not only purported to be 
such a judgment, but it was such in its nature and effect. The Court 
had jurisdiction of the parties to, and the subject-matter of, the action, 
and in the orderly course of procedure disposed of and put an end to the 
mhole matter embraced by the litigation. 

The counsel for the appellants insisted, on the argument, that the 
purchase-money of the land was not paid before the commissioner exe- 
cuted his deed to the purchaser, as the order of the Court required, or 
at  all, and there could be no final judgmellt until this should be paid. 
I f  this be granted as true, and we do not decide that it is or is not-it 
appears from the record-the judgment itself-that the Court under- 
stood and acted upon the supposition that i t  had been paid. The judg- 
ment purports and undertakes to dispose of the fund arising from the 
sale of the land, as well as other funds embraced by it. The proceed- 
ings in  the action were not irregular, otherwise than as fraud may have 
been perpetrated by the commissioner, or some other person in some way 
connected with the action, that led the Court to make some material 
order or judgment it would not have made if the facts had appeared. 

I f  the Court might take notice of the deed of the commissioner made 
to Deans, the purchaser, in  connection with the judgment, no substantial 
irregularity appears in  or by it. I t  is not very formal, but it is not, 
upon its face, void, taken in connection with the order confirming the 
sale. Any fraud or mistake affecting it does not appear in it. I t  recites 
the substance of the order of sale-that a sale was made-the order of 
confirmation of the same, and that it was made in consideration of the 
sum of money bid for the land. These recitals, taken together, fairly 
imply that the purchase-money had been paid-they do not suggest 
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the contrary, especially when taken in connection with the final (453) 
judgment. 

There mas not, therefore, such irregularities in the orders and judg- 
ments, interlocutory or final, or any of them, or in the proceedings lead- 
ing to them, as might be corrected by a simple motion in  the cause. 

The ground of the plaintiffs' motion seems to be that the deed and 
judgment are fraudulent. I f  so, their remedy is not by motion, but, as 
this action is ended, by an independent action, alleging therein the fraud 
and denianding appropriate relief as against all parties as to whom and 
against whom they have a cause of action by reason of such fraud. 
This is well settled. Cocinyton r. Ingranz, 64 S. C., 123; Thazton r. 
Williamson, 72 N. C., 125; Peterson I-. Vann, 83 X. C., 1 1 9 ;  Englaizd 
v. Gamer, 84 N. C., 215; F o w l e ~  v. Poor, 93 IT. C., 466; Williainson v. 
Nartrnarn, 92 3. C., 236; Xoclc v. Coggin, 101 S. C., 366. 

The Court, in  this case, said that, "in its discretion it considers the 
plaintiffs' motion as a new action," and it proceeded to hear and deny 
the motion. We tliink it should not hare done so. The plaintiffs sug- - 

gested, by informal motion, only a cause of action, distinct from that 
alleged in this action, that ought to be the subject of a nem and inde- 
pendent action. Yew parties were made to the n~otion by simple notice 
-the motion was made informally ore tenus-there was no petition or 
complaint filed alleging the grounds of the motion, or alleging a cause 
of action i n  a supposed new or independent action, and there was no 
answer or demurrer to a supposed complaint. A serious suggested cause 
of action, involving numerous controverted questions of fact and law, 
was heard and disposed of by simple motion! Such procedure and prac- 
tice are unwarranted by the Code of Civil Procedure, or any statute, and 
we are sure that it ought not to be allowed to prevail. I;o doubt the 
Court was misled by what is said in Xtradley I-. King, 84 N. C., 
635. I n  that case, a n~otion in the cause 1.a~ improperly made (454) 
in  the action, and the Court treated i t  as an inde~endent action: 
but there the Court said "an impeaching complaint, in the form of a 
petition, is filed, and the answer thereto put in by the administrator, 
evidence is offered and heard, and, without any demand for a jury or 
objection to the course of the Judge in passing upon the facts, he finds 
them, and thereon bases his judgment. All the requirements of a new 
and independent action seen1 to meet in the course pursued to bring up 
the matter complained of for a rehearing." I n  that case, the parties, in 
substance, consti'tuted a new action before the Court, observing such 
authorized method of procedure as presented the pleadings of the parties 
of record, and the action of the Court thereupon. That could be done 
only by consent, and while such loose practice may be tolerated, it ought 
not to be encouraged. I n  the present case there was no pleading. The 
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plaintiffs insisted upon what they deemed their grounds of motion in the 
cause-they did not allege or attempt to treat their grounds of complaint 
as a cause of action, growing out of fraud in the judgment and the deed. 
The counsel of the appellants has argued the case here as a motioll in the 
cause to correct irregularities. I t  is true, the parties did not except 
specially to the course of informal procedure adopted by the Court, but 
TVe may, as me do, ex mero motu, take notice of it and declare that i t  
cannot be allowed to prevail. Long v. barratt, 94 S. C., 443. The 
Court should have simply dismissed the plaintiffs' motion, leaving them 
to adopt such other remedy as counsel might advise. 

The judgment must be rerersed, and judgment entered dismissing the 
motion at  the cost of the parties making it. 

Error. 

Cited: Bost 'L;. Lmsiter, post, 497; XcLaurin v. ~UcLaurin, 106 N .  C., 
335; Turner v. Shufler, 108 N. C., 645; Carter v. Rountree, 109 N .  C., 
30;  Smallwood v. Trenwifh, 110 N. C., 92;  Deaver v. Jones, 114 N. C., 
651 ; ~UcDonald v. XcBryde, 117 N. C., 128;  ~Murray v. floutherland, 125 
N. C., 177;  Clernemt v. Ireland, 138 3. C., 139;  House~ v. Bonsnl, 149 
IN. C., 56; Lanier v. Heilig, Ib., 387; Ha71 v. Artis, 186 X. C., 107. 

(455) 
ITT. B. KORRIS et al. v. N. S. STEWART'S HEIRS. 

Evidence-Transacths with Deceased Persons-Chal-acter-Praud- 
Objection to Testimony-Witness. 

1. The wife of a deceased husband is a competent ~ ~ i t n e s s  in an action affect- 
ing his estate, except as to transactions and communications between 
herself and him, though she be interested in the result of the suit. 

2. Objection to the introduction of such inhibited transactions and communi- 
cations must be interposed when the witness is proceeding to testify. 

3. Evidence of general good character is not admissible as a defence against 
an allegation of f r m d .  

4. I t  is essentiaI that the character be put in issue by the nature of the action 
itself before such evidence is admissible. 

This mas a CIVIL ACTIOK, tried at November Term, 1889, of EARNETT 
Superior Court, before Armfield, J .  

The plaintiffs complained that the defendant Stewart had, by false 
and fraudulent representations and pretences, obtained the signature of 
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Amos Johnson, father of feme plaintiff, to a deed of conveyance to cer- 
tain lands. Stewart died after suit commenced, and his heirs 1%-ere made 
parties. One Rachel Johnson, widow of Amos Johnson, introduced in 
behalf of plaintiffs, was allowed to testify, after objection by defendants 
as to her competency to testify to transactions or communications other 
than those between herself and her deceased husband. She also, after- 
wards, but without special objection interposed, testified of such trans- 
actions and communications. She testified further that he was a drink- 
ing man and got on sprees; that defendant Sten-art could influence him. 
There was also other testimony tending to show that Stewart was the 
agent of Amos Johnson. 

The defendants introduced the testimony of Naria  Britt, tend- (456) 
ing to disprore that of Rachel Johnson; and other evidence to 
show that she, Rachel, lived on bad terms with her husband, and that she 
was, at  one time, a woman of bad character. 

Defendants then offered to show, in contradiction of Rachel Johnson's 
testimony, and for general purposes, that defendant Stewart's character 
was good. 

Upon objections by plaintiffs, this was ruled out, and defendants 
excepted. 

Verdict and judgment for plaintiffs. Motion for new trial overruled. 
Appeal by defendants. 

Mr. R. P. Buzfon, for plaintiffs. 
Mr. F. P. Jones, for defendants. 

SHEPHERD, J. : 1. When Rachel Johnson was introduced in behalf 
of the plaintiffs, her competency was objected to by the defendants. 
The Court overruled the objection, and the defendants excepted. Con- 
ceding that she was interested in the result of the action, it is too plain 
for argument that she was a competent witness, the only restriction being 
that she could not testify as to any transaction or comnlunication be- 
tween herself and her deceased husband. The Code, $590. Being a 
competent witness, the general objection mas properly overruled, and she 
was permitted to testify to many matters which were not inhibited by 
the above section of The Code. When she mas proceeding to testify to 
such inhibited transactions and communications, it was the duty of the 
defendants to interpose their objections, and as they failed to do so, they 
must be deemed to have waived them. 

2. The exception to the refusal of his Honor to admit the testimony 
as to the good character of Stewart, is likewise without merit. 

The action is brought by the heir at law of Amos Johnson for (457) 
the purpose of setting aside a deed executed by him to Neill S. 
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Stewart, the ancestor of the defendants, on the ground that said Ste~vart 
obtained the execution of the said conlTeyance by fraud and undue 
influence. There was testimony tending to sustain the allegations of 
the plaintiffs, and the testimony as to character was offered to contradict 
such testimony, and for "general purposes." 

As a general rule, evidence of good general character is inadmissible, 
by way of defence, in civil actions in which a party is charged with a 
specific fraud, because the character of eTery transaction must be ascer- 
tained from its own circumstances, and not from the character of the 
parties. Powler v. B t n a  Ins. Co., 6 Cowan, 673 ; 1 6  Am. Dec., 460. 

Such evidence is not admitted in c i d  actions unless the nature of the 
action in ro l~es  the general character of the party, or goes directly to 
affect it. 1 Greenleaf, $54; 1 Phil. ET., 10th ed., 757; Church v. Drum- 
m o d ,  7 Ind., 17; Gutziviller I-. Lackman, 23 Xo., 168; Porter v. Seiler, 
23 Pa. St., 424; TTiard v. flerndon, 5 Port., 382. I n  such a case, no 
matter how serious a moral delinquency may be involved in a fact, and 
how much the establishment of that fact niay affect a party's reputation, 
he cannot invoke the aid of his prwious reputation to disprore the fact. 
Srnets v. Plunket, 1 Strobb., 372. 

I n  civil cases, where the question of character is directly in  issue, and 
material as to the amount of damages, as in seduction, or slander, evi- 
dence of character is admitted. Wright v. ZcKee, 37 Vt., 161. 

The foregoing authorities, taken from the able and discriminating note 
of X r .  Freeman to the case of O'Bryan r. Q'Bryat~,  53 Am. Dee., 133, 
are entirely sustained by the decisions of this and other Courts, both ill 
England and America. See Heileg v. Dumas, 65 N .  C., 214; 11facRae 

v. Lilly, 23 S. C., 118. 
(458) I t  is contended, ~OTT-ever, by the defendant, that Stewart's char- 

acter was put in  issue. This is a misconception. The true rule 
is laid down by TILGHMAN, C. J., in  Anderson, 1.. Long, 10 Sergt. & 
Rawle, 61: "The plaintiff's counsel say that the character of James 
Snderson was put in  issue here, because the defendant accused him of 
fraud. But that is not putting character in issue. By the same mode 
of reasoning, the defendant's character is put in issue in every action 
of assumpsit, because the declaration charges him with an intent to 
deceive and defmud the plaintiff. Indeed, in most of the control-ersies 
in Courts of Justice, it may be said, with some degree of truth, that 
character is in  question, because an honest man would not act with 
injustice. But putting charactel- in issue is a technical expression, and 
confined to certain actions, from the nature of which the character of the 
parties, or some of them, is of particular importance. Such is the 
action brought by one man against another for seducing his wife and 
having criminal connection with her. There the injury done to the 
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plaintiff consists mainly in  the good conduct of his wife before her se- 
duction, and, therefore, the defendant is permitted to show that she is 
unchaste. So, in an action for slander, the plaintiff in his declaration 
asserts his own good character, and avers the intent of the defendant 
to rob him of it. H e  puts his character in issue, therefore, and the 
defendant is at liberty to impeach it. But it has never been supposed 
that character is put in issue merely by the charge of fraud made by one 
party against the other." 

Thus tvliere, in ejectment, the title depended upon the question 
whether a party had committed a fraud in  procuring a will, he was not 
allowed to show his good character. Bul. N. P., 296. So, where an 
information was filed against a defendant under the excise laws to 
recover a penalty for his keeping false weights, his good character could 
not be brought into the evidence. 2  Bos. & Pul., 532. 

I n  Gough v. St. John, 16 Wend., 646, it was held that evidence (459) 
of the good character of the defendant for honesty and fairness 
was not admissible in  an action on the case for fraudulent representa- 
tion. Colcraiv, J., said that i t  was agreed "that this action charges the 
obtaining of checks by-false pretences, which is a felony by the revised 
statutes. I answer, as did DOGGETT, J., in Humphrey v. Humphrey, 
'causes charging cruelty, gross fraud, and even forgery, are often agitated 
in  suits by individuals; and the result not infrequently affects the prop- 
erty and reputation of the party deeply; yet, no individual has been per- 
mitted to attempt to repel the proof by showing a good reputation." 

I n  Woodruf v. Whittlesey, Kirby R., 60, the issue was whether there 
was a fraudulent transfer of a heifer, and the Court excluded testimony 
as  to the good character of the parties to the alleged fraudulent conrey- 
ance. So,  here the defendant was charged with burning wheat belong- 
ing to the plaintiff, evidence of good character was held inadmissible. 
Burton v. Thompson, 56 Iowa, 571. 

These cases serve to illustrate what is meant by putting character in 
issue, and show, very conclusively, that our case does not fall within the 
rule which permits the introduction of the testimony offered by the 
defendants. 

Affirmed. 

Cited: Hopkins v. Bowers, 108 K. C., 299; Wetherington v. ~Ydliams, 
134 N. C., 280; Walters v. Lumber Co., 165 N .  C., 398; I n  re McKay, 
183 N.  C., 2 2 8 ;  Moss v. Knitting Jfills, 190 S. C., 646; Barton v. 
Barton, 192 N.  C., 455; Andrews v. Smith, 198 N. C., 36. 
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Appeal-Final Judgment-I~zterlocutory Order-Exceptions. 

1. Where the jury rendered their rerdict for the plaintiff, and thereupon the 
Court, before rendering judgment upon the uerdict, made an order of 
reference for an account between the parties to ascertain the balance due, 
to which no exception Jvas made, but defendant amealed: Held, that 
such appeal must be dismissed as premature. 

2. When the Court below enters interlocutory judgments or orders, exceptions 
taken thereto cannot. generally, be brought up for rerierr until after final 
judgment. 

3. When appellant is not seriously prejudiced by delay. and not depril-ed 
of any substantial right by the rendition of an interlocutory judgment, 
kc.. the regular and orderly method of procedure is to except and proceed 
t o  final judgment, so that the appeal may bring up the whole case at once. 

This was a crru, ACTION, tried a t  Xarch  Term, 1889, of DURHAII 
Superior Court, before Bynum, J., for the d h e  of some horses and 
mules, and for feeding and caring for them. 

The following are the issues submitted to the jury, and responses 
thereto : 

1. Did the plaintiff sell and deliver to the defendant the property 
mentioned in  the complaint ? d n s .  Yes. 

2. Did  plaintiff furnish for the defendant the feed, stabling and atten- 
tion stated in  the complaint? Ans. Yes. 

3. Did the plaintiff deliver to the defendant the property set forth in 
the complaint, as his agent, to be sold by him, and to account to plaintiff 
for amount of sale? Xns. 

4. Were the plaintiff and defendant to be partners i n  the sun1 realized 
from the sale to be made by defendant in excess of $2,1552 Xns. 

Evidence mas introduced on both sides, and defendant excepted to 
some introduced by plaintiff. 

(461) After verdict defendant's counsel moved for a new trial, and 
assigned for cause: Error  i n  the Court i n  admitting improper 

testin~ony, and for allowing connsel to proceed in  this line of argunient 
after objection. 

Notion overruled. There were no exceptions to the charge. 
The  Court gave judgment that  the cause be referred to D. C. Mangum, 

to ascertain and report what part of the purchase-price is  unpaid and the 
balance of the feed and attention to stock complained for, and report to 
a subsequent term. N o  exceptions were made to this judgment. 
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Xr. J. W .  Graham, for plaintiff. 
Mr. W. A. Guthrie, for defendant. 

MERRIXOX, C. J.: Numerous issues raised by the pleadings were 
submitted to a jury and they rendered their verdict. The Court did 
not proceed to give judgment thereupon, or g i ~ ~ e  any final judgment, but, 
deeming an account necessary, it made an order directing the Clerk to 
take and state such account. No exception was taken to this order by 
either party, but the defendant appealed from it to this Court. 

The appellant mistakes the purpose and scope of this appeal when he 
supposes that i t  brings to this Court his exceptions taken on the trial in 
the Court below. I t  brings here for re\-iew only the interlocutory order 
appealed from, and, as to that, there was no exception or assignment of 
error. The Court gave no judgment upon the verdict, or any filial judg- 
ment, and, therefore, the exceptions taken on the trial are not brought 
up;  they can only reach this Court in the orderly course of procedure 
by an appeal from a final judgment. I n  the absence of exception to 
the order, if the appeal were properly taken at the present stage of the 
action, this Court could only affirm it. 

But the appeal mas prematurely taken. The order complained (462) 
of was inter1ocutor~~-it did not put an end to the action, nor 
would the appellant be deprived of any substantial right, or be seriously 
prejudiced, by delaying his appeal until the final judgment. E e  might 
have excepted to the order and had his exception noted in the record, and 
a single appeal from the final judgment would bring up all his excep- 
tions together. I t  is objected, that if this Court should sustain the 
exceptions in such case, the trouble and cost of taking the account mould 
go for naught, and so it would, at the cost of the appellee. But such 
and like annoyances and incon~eniences are part of the essential inci- 
dents that sometimes happen in the course of litigation. They are more 
tolerable and less costIy in time and money than to allow appeals from 
erery interlocutory order of which a captious party might complain. 

To establish the rule of procedure and practice whereby the taking 
accounts, and doing like and similar things, must be delayed in erery 
action where the defendant denies and puts in issue the right of the 
plaintiff to recover otherwise than by some special plea in bar, would be 
to encourage and facilitate infinite delays, increase costs and multiply 
appeals indefinitely. After conling to this Court by a first appeal to 
settle and determine the principal right in contro~ersy, the parties 
would, in a great majority of cases, go back in the action to take ac- 
counts and litigate incidental matters, and, in the course of doing so, 
appeal, and appeal, and appeal ! ! Generally, it is more orderly and logi- 
cal, expeditious and cheaper, to bring the action on to its end, as nearly 
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a s  may be, doing in  the course of i t  all incidental things necessary and 
preparatory to the final judgment, and by one appeal bringing to this 
Court all the exceptions of a complaining party. 

This Court has endeavored to so settle and establish the procedure and 
practice i n  actions as f a r  as  it has found i t  practicable to do so 

(463) consistently with statutory provisions and well-settled general 
principles of lav.  X a n y  cases decide that  an  appeal does not lie 

a t  once from an  interlocutory judgment or order, unless i t  puts an  end 
to the action, or niay destroy or impair a substantial right of the coni- 
plaining party to delay his appeal until the final judgment. H e  must 
assign error, or except, and have the same noted in  the record and bring 
the whole u p  by a n  appeal from the final judgment. We cite numerous 
cases here for convenient reference, and there are others not cited to the 
same effect. Sutton v. Xchonwald, 80 N. C., 20; State 1.. ~l/lcDowell, 84 
N.  C., 799; h t z  I-. Cline, 89 N. C., 186;  Jones v. Call, id . ,  188; drring- 
ton, v. Bwington, 91 3. C., 301; State I-. Polk, 91 N. C., 652; Gniversity 
v. Bank, 92 K. C., 651; Hailey v. Gmy, 93 K. G.) 195;  Hicks TI. GOGCIL, 
id., 112; West v. Reynolds, 94 N .  C., 333; White v. Ctley, id., 511; 
Knott v. Burwell, 96 N.  C., 272; Spencer, ex: parte, 95 N .  C., 271;  
Clement v. Foste~, 99 K. C., 255; Welclz T. Kinsland, 93 K. C., 281. 

Appeal dismissed. 

Cited: Hilliard v. Oram, 106 N.  C., 467; Williams v. Walke~,  107 
N. C., 335; Skinner v. Carter, 108 K. C., 109;  Emry v. Parker, 111 
K. C., 267; Warren v. Stancill, 117 N.  C., 113;  Harding v. Hart, 118 
N .  C., 840; Ferl-ell c. Hales, 119 N. C., 213; Xhankle v. Whitley, 131 
N.  C., 169;  Lipsitz v. Smith, 178 N. C., 100;  Leroy v. Saliba, 182 J-. C., 757. 

EATON PERRY v. C. A. YOUNG et al. 

Conditional Sale-Caveat Emptor. 

1. Before the Act of 18%, there was no law in this State requiring the regis- 
tration of a Conditional Sale. 

2. Where, under the law as  it then stood, A. sold a mule to B., and, in writing, 
retained title as security for the purchase-money unpaid, and then after- 
~ a r d s  (but before the Act of 1883) allowed B. to exchange his mule for 
a horse, under a verbal agreement that he should stand in the place of the 
mule : Held, (1) that both transactions n-ere conditional sales, valid at 
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that time 11-ithout registration; (2 )  that subsequent innocent purchasers, 
for ralue. of the horse from B. could not maintain title against A.-the 
doctrine of caveat emptor applying. 

CIVIL ACTIOX, tried at Fall Term, 1889, of Nasw Superior (464) 
Court, before XacRae,  J. 

Plaintiff appealed. 
The case mas heard upon exceptions to referee's report. I n  the coni- 

plaint it is averred that plaintiff sold a mule to one Bullock, taking his 
note for the same, and reserving title until paid for;  and, by consent of 
plaintiff, the mule was afterwards traded for a horse, upon the agree- 
ment that the title to same should be retained in like manner. No part 
of the note has been paid, and the defendant has seized the horse and 
converted him to his own use, and refused to pay the plaintiff. The 
horse is worth $150. 

The defendant denies all the allegations of the complaint. 
The case was referred to a referee, who found the following facts from 

the evidence adduced before him: 
1. That plaintiff, on January 19,  1880, sold to one Allen Ballocli, a 

certain mule, the title to said mule to remain in plaintiff till the payment 
of the purchase-money. A note under seal mas given for the purchase- 
money, viz. : $120, due November 1, 1880, the retention of title being 
expressed in said note. 

2. That no part of this note has been paid. 
3. That said Allen Bullock, in  August, 1882, by the consent of plain- 

tiff, traded said mule wit'h one Ben Dew for a certain blaze-faced horse, 
it being verbally agreed before and at the time of said trade between 
Allen Bullock and plaintiii' that the said horse should stand in the place 
of the mule to secure payment of plaintiff's debt. 

4. That said mule and said horse mere left in possession of said Allen 
Bullock, and the horse was by him sold to defendants for a valuable 
consideration, and without notice of plaintiff's claim. 

5 .  That defendants, after buying said horse from said Bullock, took 
possession of said horse, and appropriated hiin to their use, and refused 
to d e l i ~ e r  same to plaintiff. 

6. That said horse was worth $75 at the beginning of this (465) 
action. 

From these facts the referee finds the following conclusions of law: 
1. That the agreement to substitute the horse for the mule to secure 

plaintiff's debt constituted a verbal mortgage of the horse, and the horse 
remaining in the possession of said Bullock, said mortgage is not good 
against defendants-innocent purchasers for value. 

2. The plaintiff has no cause of action against defendants. 
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The plaintiff excepts to the referee's report, filed herein at this term, 
on the following grounds : 

1. The referee erred in his first conclusion of law. H e  ought to have 
held that the transaction there mentioned did not constitute a mortgage. 
The title to the horse passed to plaintiff, for ~vhom Bullock then held 
him as bailee. 

2. The referee erred in his second conclusion of law. 

This cause coming on to be heard upon the referee's report, and the 
plaintiff's exception to the same, it is ordered, adjudged and decreed 
that the two exceptions be each overruled (to which the plaintiff ex- 
cepts) ; that said report be confirmed; that the defendants go without 
day, and that the plaintiff pay the costs of this action, to be taxed by the 
Clerk. 

F r o n ~  the foregoing judgment the plaintiff appeals to the Supreme 
Court, assignii~g as error (1) the overruling of his first exception, and 
( 2 )  the orerruling of his second exception. 

X r .  Jacob Ba t t l e ,  for plaintiff. 
X r .  A. W. Hayzuood, for defendants. 

(466) SHEPHERD, J.: I t  was expressly agreed between the plaintiff 
and Bullock that the title to the mule should remain in the plain- 

tiff until the payment of the purchase-money. Beyond all question, 
this constituted a conditional sale. Friclc v. Halliarcl, 95 N. C., 117, and 
the cases cited. Such a transaction stands upon the same basis as a 
bailment, and, apart from the Act of 1883 ( T h e  Code, §1275), is valid, 
not only between the parties, but as against all the 11-orld, without regis- 
tration. Possession is only presumptive evidence of ownership, and the 
principle caveat ernptor applies to all who may deal with those in posses- 
sion. A bailee may sell the property entrusted to him, but the purchaser 
thereby acquires no title against the true olvner. Clay ton  v. Hes ter ,  80 
N. C., 275; B u t t s  v. Xcrews, 95 N. C., 215; Pr ick  v. Hi l l iard ,  supra. 

Did the exchange of the mule for the horse vest the title to the latter 
in Bullock? We are unable to see how i t  could h a ~ ~ e  that effect. The 
mule was in the possession of Bullock, as the plaintiff's bailee, and the 
trade was effected by the consent of the plaintiff, with the express under- 
standing that the horse should stand i n  t h e  place of the mule. This 
could have no other effect than to vest the title to the horse in the plain- 
tiff, and the fact that the horse was to stand in the place of the mule, 
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t o  secure the  payment  of plaintiff 's debt, is perfectly consistent with a 
conditional sale, as in  such cases the title is retained for that very 
purpose. 

These transactions having occurred prior to the Act of 1883, requiring 
the registration of such conditional sales, the said act is not applicable. 
I t s  operation is prospective only. Harrell v. Godwin, 102 N. C., 330. 

I t  must follow, therefore, that as Bullock was holding the horse under 
a conditional sale, and has paid no part of the purchase-money, the 
plaintiff is the owner and entitled to recover. 

Error. 
Cited:  T u f t s  v. Grifin, 107 N. C., 50. 

(467) 
C .  DOWD, Receiver, v. L. D. STEPHENSON. 

Bank-Preside~t-Director+Check~~Overd~afts-Private Debts 
of i t s  Oficers. 

1. In an action by a receiver of a National bank to recover the amount of 
certain drafts and checks drawn by one S. on the bank, and paid by it 
during its existence: Held, that the then president's authorizing such 
transactions to pay debts due by himself, though with the knowledge of 
the cashier of the bank, is no sufficient defence. 

2. The president and officers of the bank, other than the directors, have no 
authority to appropriate its moneys for  the payment of private debts. 

3. The defendant cannot be in the place of one who had made "overdrafts," 
for he had no deposit in the bank. 

This was a CIVIL ACTION, tried at  the Pall  Term, 1889, of WAKE 
Superior Court, by Armfield, J. 

The following is a copy of the material parts of the case settled on 
appeal : 

The plaintiff sued the defendant for the sum of $273.42 and interest, 
claimed to be due for money paid out on defendant's written requests, 
or checks, by the State National Bank-in other words, an overdraft 
for that amount. 

The plaintiff was the receiver of the bank. 
The defendant admitted drawing the checks and the payment of the 

money by the bank to the amount of the draft, but denied any indebted- 
ness to the bank, or to the receiver, upon the ground stated in the answer. 

I t  was in  evidence, without contradiction, and admitted by both par- 
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ties, that C. E. Cross was president and S. C. White was cashier of the 
State National Bank in 1887, and up to March 26th, 1888. 

The defendant tendered an issue : 
"To whom was credit given by the bank in the payment of the checks 

for the alleged o~erdra f t  2" 
(468) His Honor stated that the issue in this form inl-olaed an infer- 

ence of law, and that the Court would decline to submit it. That 
the issue would be : "Is the defendant indebted to C. Dowd, receiver, and 
if so, in what amount?" and upon that issue the Court would charge 
upqn the matters involved. Defendant excepted. 

The defendant introduced the following testimony: 
Charles E. Cross: "In 1887 and 1888, up to March 26, I was presi- 

dent of the State National Bank; S. C. White was cashier. I instructed 
White, the cashier, to pay the checks of defendant. I xTas indebted to 
defendant personally in a considerable amount for 'logging,' or supplying 
logs to my san-mill. I t  had been my habit in settling with defendant 
to tell him to draw checks on the State Bank, and I would hare then1 
paid. I did this for my convenience. Defendant did so, and drew the 
checks constituting the overdraft claimed by plaintiff to be due. The 
checks were paid. Defendant's account had been o~erdrawn before, 
though he did not know it, and I had made it good. I told the cashier 
to look to me for the payment of these checks, and I also told Stephenson 
I would pay them. I was indebted at that time to the defendant more 
than the amount of the overdraft." 

Cross-examined.-"My account mas largely overdrawn at the time the 
checks were paid. I expected to receil-e some money, and to make a 
deposit to meet these checks. The directors were not consulted about this 
mattey. They mere not consulted usually in  small loans, nor in ordinary 
cases about the payment of checks. I did not wish to increase my own 
overdraft. I did not make a deposit to Stephenson's credit. I t  was my 
habit to make the deposits to his credit at the end of each month." 

S. C. White, witness for defendant: "I was cashier for years prior to 
and in  1888. I controlled the cashing of checks. Defendant m-as in 
the habit of drawing checks on the bank. Cross, the president, told me 

to pay all of defendant's checks; that he was responsible for them 
(469) and would pay them. I honored these checks on Cross' credit, 

and looked to him to pay them. Cross had paid former drafts. 
Mr. Woinble, the book-keeper, knew of these transactions. No notice 
was sent to the defendant of his overdrafts. I t  was usual to send notices. 
The checks were charged on the books of the bank to the defendant. 
No deposit was el-er actually made by Cross to meet them." 

L. D. Stephenson, the defendant: "I received no notice of any over- 
draft. X r .  Cross employed me to get logs for his mill, and I had in- 

372 



N. C.] FEBRUARY TERM, 1890. 

structed him to place what he owed me to my credit in the bank, and 
also $700 for land, and $1,000 for another tract of land, and I thought 
when I drew those drafts that he (Cross) had placed money to my 
credit. I was never notified of ail ouerdraft. Bank mas closed Satur- 
day, March 26, 1888. The book-keeper mas instructed to notify all 
persons who had overdrawn. I had dealt in same may with Mr. Cross 
to the aniount of $50,000. I did not know of the insolvency of the bank, 
or Cross, or of Cross' indebtedness to the bank." 

Upon the evidence of the defendant, his Honor instr~zcted the jury 
that the plaintiff was entitled to recover. Verdict and judgment as set 
forth in the record. The defendant excepted to the charge. From the 
judgment the defendant appealed. 

The material part  of the defendant's ansxTer is as follows: 
Defence set forth in answer- 
2. He  admits giving checks on said bank for the amounts set out in 

the complaint, but denies that he owes anything on that account, and 
avers the facts connected therewith to be as follows: C. E. Cross, presi- 
dent of said bank, being indebted to this defendant, requested him to give 
checks on said bank to the amount of his claim, and that the bank would 
pay the same. This defendant had, prior to this, dealt in a similar way 
with C. E. Cross, president of said bank, to the amount of many 
hundred dollars, and the bank paid the checks of this defendant (470) 
without his putting any money to his credit. 

3. Kot only the president, but the other officers of said bank, knew, 
when they paid the checks set out in  the complaint, that the money was 
paid on account of the indebtedness of C. E. Cross, presiderlt of said 
bank, to this defendant, and was not intended to be charged to this 
defendant, the same being paid by said bank on the account of C. E. 
Cross, president of said bank, and intended to be a charge against him 
only. 

4. The president of said bank was, a t  the time said checks were drawn 
and paid, indebted to this defendant to an amount much in excess of the 
checks drawn as above, which said bank agreed to pay, and is claimed as 
an offset to plaintiff's demand. 

The Court gave judgment as follows : 
"Hereupon it is adjudged that the plaintiff recover against the defend- 

ant the sum of two hundred and seventy-three dollars and forty-two 
cents, with interest 0x1 $273.42 thereof from the 13th day of March, 
1888, until paid, together with costs and disbursements." 

Afr. C. ill. Busbee,  for plaintiff. 
Xessrs .  17. H. Pace and J. iV. Holding, for defendant. 
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MERRIMON, C. J.-after stating the case: The issue tendered by the 
defendant did not embrace the whole matter of fact at  issue-that sub- 
mitted by the Court did, and was sufficient. 

I n  the absence of special authority for such purpose, neither its presi- 
dent nor its cashier, nor these officers acting conjointiy, had authority or 
right to appropriate and devote any part of the funds of the bank of 
which the plaintiff is receiver, to the payment of such president's per- 

sonal debt due to the defendant. Such authority, ordinarily, was 
(471) beyond the scope of the purpose and duties of such officers. No 

doubt the directors-the governing authority of the bank-might 
allow them to exercise such power, or they might ratify such transaction, 
but it must in some way sufficiently appear that they did. Gt. on Bk., 
$143, et seq.; id., $171, et seq. 

The defendant had no deposit in the bank, nor did it owe him any- 
thing, nor was it in any way bound to recognize and pay his checks or 
orders on it for money. I t  did, however, pay them, to his use and bene- 
fit. H e  thus obtained money from i t  by the unauthorized and fraudu- 
lent acts of its officers. Cross had no right or authority to tell the 
defendant that the bank would pay his checks. This the defendant 
ought to have known. I t  was his duty to himself and to the bank to see 
that such permission to draw upon it was authorized. 

I t  was his misfortune that he dealt with and confided in its faithless 
officer, and not with and in it. The mere fact that he had drawn checks 
that had been paid before, under like circumstances, was no excuse or 
justification for drawing those in  question, certainly in  the absence of 
knowledge of such transactions on the part of the directors of the bank. 
I f  the latter connived at, or, by implication, or otherwise, sanctioned 
such payment of the checks of the defendant, he should have proven 
the fact. 

The checks were not properly "overdraftsn-the defendant did not 
have any deposit or credit upon which to overdraw. He  got and had 
benefit' of the bank's money in a way not authorized or intended by it, 
and very certainly i t  can recover that money, by proper action, as the 
present one is. Morse on Banking, $360; Bolles on Bk. and Dep., 358; 
Franklin Bank v. Bywzm, 39 Me., 489. 

Affirmed. 

Cited: Bank v. West, 184 N. C., 222; Stansell v. Payne, 189 N. C., 
649; Bank v. Clark, 198 N.  C., 172. 
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JOHN RAY, JR., v. DAVID STEWART. 

Grants-Great Seal of State-Reyhtration-The Code. 

The certificate of the Clerk of the Court, required by The Code as a prerequi- 
site to the registration of instruments of writing named therein, is not 
essential to the validity of the registration of a grant;  the great seal of 
the State is sufficient authority for such registration. 

This was an ACTION for the possession of land, tried at  the November 
Term, 1889, of the Superior Court of HARNETT County, before Arm- 
field, J .  

The complaint was in the usual form. The answer was a general 
denial of its allegations. 

"As evidence of his title, the plaintiff offered a grant in usual form 
for the locus in quo from the State to Jacob Holder, under whom the 
plaintiff claims, dated 28th December, 1852. Said grant was registered 
in Register's office of Harnett County in 1856, in  which county the land 
lies, without probate, but simply on the exhibition of the grant to the 
Register. The defendant objected to its introduction as evidence, for 
the reason that its execution was not proven, and i t  had not been pro- 
bated, and its registration had not been directed by any Court or officer. 
I t s  introduction was permitted, and the defendant excepted. The plain- 
tiff's recovery depended upon the validity of said grant, and the use of 
i t  in evidence. 

"There was judgment for the plaintiff. Motion for new trial over- 
ruled. Appeal to the Supreme Court." 

Mr. R. P. Buxton, for plaintiff. 
Messrs. W. E. Murchison, F. P. Jones and D. H.  Mchan ,  for de- 

fendant. 

AVERY, J.-after stating the facts: T h e  Code, $52779 and 3328, pro- 
vides that grants shall be authenticated by affixing to them the 
seal of State, while under section 2781, if the Secretary of State (473) 
shall certify that a grant was fairly obtained, the seal of State 
may be again attached to it, by order of the Governor, when that origi- 
nally annexed has been destroyed. 

Authentication of a writing, in its ordinary legal meaning, is attach- 
ing to i t  some certificate or evidence of its genuineness, that will make 
i t  admissible in evidence, as being what i t  purports to be, without proof 
by witnesses. Bouvier Law Dic.; Burrill L. Dic. At common law, 
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public documents or records that could not be removed, might be authen- 
ticated in  one of two modes-either by certificate of the officer having 
the custody of the record .or document, or by an exemplified copy at- 
tested by the great seal of State. 1 Greenleaf Ev., $5501 to 507. Our 
Courts take judicial notice of the great seals of all governments that are 
recognized by our own government, and admit, as genuine, copies of 
foreign records or laws authenticated by them. U. 8. v. Amedy,  11 
Wheaton, 392; U. 8. v. Johns, 4 Dall., 412; State v. C a w ,  5 N. H., 367. 
So that, under the principles of the common law, in  the absence of any 
statutory requirements, an original grant, or copy from the office of the 
Secretary of State, verified by the great seal of the State, would have 
borne internal evidence of sufficient to  satisfy any Court in 
this or any other State of the Union. Clarke v. Diggs, 28 N. C., 159; 
Candler v. h n s f o r d ,  20 N. C., 142. 

But T h e  Code ($2779) requires that all grants shall be registered, in  
the county where the land lies, within two years after they shall be 
issued, and allows any person interested to cause a certified copy from 
the Secretary of State to be registered i n  such county, with the same 
effect as if i t  had been the original. The time was extended by succes- 
sive Legislatures, so that the limit of two years for recording them does 
not affect this case. 

The defendant contends that, though the registry on a duly certified 
copy of the record of any deed or other instrument required or 

(474) allowed to be registered, may, under the provisions of T h a  Code, 
$1251, be given in  evidence in  any Court of the State, a copy of 

a grant is not properly proven and is not such a document as the law 
allows to be recorded by the Register of Deeds, until the Clerk of the 
Superior Court of the county where the land lies shall adjudge the cer- 
tificate to be in due form, admit it to probate and order i t  to be regis- 
tered in  accordance with the provisions of T h e  Code, $1246, and that, 
not being duly registered, a copy is not "good and available in law," 
under the construction given to T h e  Code, $1245, as assumed by ch. 147, 
Laws of 1885. 

We do not think that our statutes are fairly susceptible of the inter- 
pretation that the Clerk of the Superior Court of a county, whose seal 
cannot be recognized beyond the limits of the State, must adjudge that 
the patent of the sovereign State, attested in the manner prescribed by 
law, is certified in  due form, and order i t  to be registered, before the 
Register can be satisfied of its genuineness and enter i t  in his record of 
deeds. When we analyze $1246 of T h e  Code, with its ten sub-sections, 
i t  becomes very apparent that i t  was not intended to apply to grants. 
The State of North Carolina, being the grantor, "does not reside in any 
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county in the State, nor outside of the State, but within the United 
States, nor outside of the United States," and, therefore, a grant cannot 
be admitted to probate under the mode of proving prescribed in either 
of the first four sections. Sub-sections five alld six relate to cases where 
one of the grantors is a feme covert; sub-section seven prescribes a form 
of certificate, while the remaining three point out the manner of proviilg 
instruments where the maker, or 1%-itnesses, or both, are dead, or non- 
residents of the State. Section 2, ch. 147, Lams of 1885, provides, "that 
all deeds, contracts or leases, before registration, except those mentioned 
in 52 hereof, shall be acknowledged by the grantor, lessor, or the person 
executing the same, or their signatures proven on oath by one or 
more witnesses in  the manner prescribed by law, and all deeds (475) 
so executed shall be valid and pass title and estates without livery 
of seizin, attornment, or other ceremony whatever." I f  grants from the 
State are comprehended under the general description bf "deeds, con- 
tracts or leases" (which we are not prepared to admit), the requirement 
that the proof should be made by acknowledgment of the grantor, or on 
oath by one or more witnesses, cannot be construed to confer on Clerks 
of the Superior Court the power to pass upon a patent, signed by the 
Governor, counter-signed by the Secretary of State, and authenticated 
by the great seal of State, and declare that it is, or is not, in due form 
for registration. As the sovereignty of the State is in its citizens, and 
its officers are not authorized by law to make any acknowledgment other 
than that embodied in the grant itself, and as the form of grant is pre- 
scribed in $2779 of The Code, without witnesses, it is as clearly impos- 
sible to subject them practically to the stringent provisions of the Act of 
1885 as to find a clause or sub-section of 51246 of The Code applicable 
to them. 

We think, therefore, that there are no statutory requirements that 
further authentication than the affixing of the great seal of State to a 
grant, in the form prescribed by statute, must be made to authorize a 
Register of Deeds to enter i t  on his records, and we would hesitate to 
construe our laws as inaugurating a change so radical, if not unreason- 
able. 

Affirmed. 
Ci ted:  Coltrane v. Lamb, 109 N. C., 210. 
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(476) 
CLEMENT DOWD e t  al. v. C. T. WATSON. 

Presumptions of Dea-th--Hearsay Evidence-Sefuen Years. 

I. The presumption of death arises from the absence of a person for seven 
years without being heard from. 

2. I t  is error to exclude from the jury, in an issue upon the death of a person, 
evidence of information. that he was alive, merely because it is hearsay 
testimony. 

This was a CIVIL ACTION, tried at  the February Term, 1890, of CRAVEN 
Superior Court, before Boykin, J. 

The facts are sufficiently stated in  opinion. 

Messrs. H. R. Bryan. (by brief) and W. W. Clark, for plaintiffs. 
Mr. C. Aludy,  for defendant. 

CLARK, J. : There was no direct proof of death, and plaintiffs relied 
upon the presumption of death from absence for more than seven years 
without being heard from. This is merely a presumption of fact, and 
may be rebutted. I f  any one had heard from the party whose death is 
alleged within seven years, the jury should have been allowed to consider 
evidence of that fact. "There is no rule of law which confines such 
intelligence to any particular class of persons. I t  is not a question of 
pedigree." Plinn v. Cofin, 12 Allen, 133; Abb. Tr. Evidence, 76. I n  
Noore v. Parker, 34 N. C., 123, it was held that a report that a person 
who had been absent seven years was alive, which report, on iuvestiga- 
tion, proved to be unfounded, would not rebut the presumption of death. 
The decision is based not on the ground that the report was incompetent, 
but that diligent inquiry had been made and showed it to be untrue. 

The case on appeal states: 
"For the purpose of rebutting the presumption of death of E. M. 

Andrews, the defendant offered evidence to the effect that E .  M. 
(477) Andrews was a single man; that he had no near relation in 

Craven County, or in  North Carolina, except his aforesaid 
brother; that, in 1867 or 1868, he joined the United States Army and 
left the county with his command. Defendant and one Israel Simmons 
became witnesses. Defendant proposed to prove by them 'that the gen- 
eral report among his friends and those who knew him before he left 
home was that E. M. Andrews was living and in the United States 
Army.' Defendant also proposed to prove by said Simmons that he had, 
a short time since, seen and conversed with a man from Texas, and that 
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he was informed by him that E. M. Andrews was alive, in Texas; that 
he had seen him there a short time before. 

"The Court held that there was not sufficient rebutting testimony to 
be submitted to the jury, and instructed the jury to respond to the issue 
affirmatively if they believed the evidence. 

"The Court excluded the testimony above offered. To such exclusion, 
and to the instruction of the Court to return a verdict in favor of the 
plaintiffs, the defendant excepted." 

We think the Court erred. The presumption of death arises from the 
absence of a person for seven years without having been heard from. To 
rebut the presumption, it is not necessary to produce the testimony of 
persons who have seen him, or to produce letters from him. I t  is suffi- 
cient to produce evidence which shall satisfy the jury that he has been 
heard from within the seven years. Such evidence is usually and almost 
necessarily "hearsay." I t  may be that, if the evidence here offered had 
been admitted, the cross-examination would have shown it to have been 
mere vague rumor, and if so, unworthy of credit; but if there was such 
report and intelIigence as to the absent man among his friends and for- 
mer acquaintances, as was offered to be shown, the weight to be given i t  
was for-the jury. 

- 
Error. 

Cited: Trimmer v. Gorman, 129 N.  C., 163; Turner v. Battle, 175 
N. C., 223; Beard v. Sovereign Lodge, 184 N.  C., 156; Clark v. Homes, 
189 N. C., 707. 

J. T. GAY v. WILLIAM GRANT, Administrator. 
(478) 

Rehearkg Appeals-Administration. 

1. When this Court, in its application of the law to the facts of a case, omits 
to consider material facts, and the interests of parties are thereby af- 
fected, a petition to rehear will be granted, and, in so far, the former 
opinion will be modified and judgment reformed. 

2. An administrator ought not to be charged with doubtful notes and accounts 
in the absence of anything to show they could have been collected, espe- 
cially when they appeared to be under the control of some of the plaintiffs. 

This was a Petition to Rehear Gay v. Grant, heard at  the October 
Term, 1888, of the SUPREME COURT, and reported in Vol. 101 N. C., 
p. 206. 
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R. B. Peebles, for plaintiffs. 
T .  N.  Hill, for defendants. 

DAVIS, J.: This is a petition of the plaintiffs, other than L. D. Gay 
and wife and R. H. Stancill, to have the defendant's appeal (101 N. C., 
206) reheard. The application to rehear is granted, so far as i t  relates 
to the personal property and the errors assigned, in regard to the exoner- 
ation of the defendants from the payment of certain bonds or notes men- 
tioned in the petition, and hereinafter specified. 

Upon a careful review of the record, we are satisfied that there was 
error, not i n  the law stated as applicable to the case, but in including 
within the rule laid down items of account. with reference to which 
there was evidence to be considered, other than the mere facts that they 
were contained in  the inventory filed by the administrator, and were not 
produced, nor their absence accounted for, at  the trial, by the defendants, 

who are the administrators of the sureties to the bond of the 
(479) administrators of Green Stancill (who are not defendants, but 

plaintiffs, in this action). 
The original record makes a large volume, and only so much of it as 

was deemed material was printed, and the argument of counsel and the 
attention of the Court were especially directed to the printed record; and 
in classifying and grouping the large number of exceptions and consider- 
ing together such as rested upon the same or similar grounds, the Court 
was not advertent to some material facts which appeared in the written, 
and not in  the printed, record. 

Upon an examination of the evidence in  the written record, which con- 
tains the inventory, also the long exhibits, it will be seen that the Court 
erred, in  fact, in supposing that the items mentioned therein were in- 
cluded in  the long list of claims reported as "bonds due the estate of 
Green Stancill, deceased, not collected, the parties being insolvent." I t  
will be found, upon an examination of the accounts rendered by the 
administrators themselves, as contained in these exhibits, that not only 
were these items not embraced in the list reported as insolvent and not 
collected, but the claims against Britton Edwards, A. R. Deloatch and 
Jesse Deloatch, Israel Parker and J. Smith, R. Moore and T. H. Long 
were collected; and it also appears that considerable sums were collected 
by the administrators of Wiley Edwards, N. Pruden, Jethro Taylor, 
W. P. Tick, E. C. Davis, and J. B. Pruden. There was also evidence 
before the referee as to the condition of the other debtors, to be consid- 
ered by him, other than the inventory and non-production of the bonds, 
except as to the items numbered sixty and sixty-one. As to these, the 
finding of fact was : "Has been insolvent since the administrators quali- 
fied; bond inventoried without any designation; bond has not been pro- 
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duced, nor its absence accounted for." We do not find any evidence with 
regard to these items (Nos. 60 and 61) to take them out of the opinion 
that, "under the circumstances of the case before us, it would be 
unjust to apply this rule (the general rule that would devolve (480) 
upon the administrator and his sureties the burden of showing 
that the bonds could not have been, by due diligence, collected) to the 
defendants, who are the administrators of the sureties on the adminis- 
tration bond, and though the estates of their intestates are Iiable for any 
default of the principal obligors, they ought not, in  a case like this to 
have thrown upon them the burden of accounting for the absence of 
bonds, which have been, or ought to have been, under the control df one 
of the plaintiffs and of the intestate of another," and it being found as a 
fact that the maker of the bonds bas been insolvent ever since the admin- 
istrators qualified, the defendants ought not to be charged with them, in 
the absence of anything to show that they were, or might have been, 
collected. 

The former opinion will be reversed, so far  as i t  relates to the defend- 
ants' exceptions to the ruling of the Court below, charging them with the 
following bonds: No. 49, Britton Edwards, $99.18; No. 50, A. R. De- 
loatch, $24.65; No. 51, A. R. and Jesse Deloatch, $249.73; No. 52, T. H. 
Long and W. J. Moody, $119.70; No. 62, N. Pruden and H. Pruden, 
$97.16; No. 63, Green Gay et al., $200; No. 64, J. Parker and J. Smith, 
$150; No. 65, Jethro Taylor, $27.07; No. 66, Riddick Pope, $4.37; 
No. 67, W. H. Faison, $534.15; No. 68, Wiley Edwards and Sarah 
Edwards, $344.91; No. 69, W. P. Vick, $381.44; No. 71, Richard Moore, 
$5.41; No. 72, J. B. Pruden and R. Pope, $67.86; No. 86, John T. 
Branch and B. W. Goodwin, $535.43; No. 98, E .  C. Davis, $14.53; 
No. 102, N. Pruden, $31.86; No. 103, E. C. Davis, $14.53; No. 102, 
N. Pruden, $31.86; No. 103, E. C. Davis, $10.12; No. 104, E. C. Davis, 
$80.27; No. 105, E. C. Davis, $67.23. 

The foregoing items, with interest added, will be retained in the 
account as originally reported by the referee, and the defendants charged 
with them. John T. Branch (No. 86) is not to be mistaken for James 
F. Branch (No. 89), written "J. T. Branch" on page 214 of the case 
reported in 101 N. C. The original opinion will be reformed in 
the particulars specified in this. (481) 

Petition granted, and fo~mer opinion reformed. 

I n  the same case, upon petition before Supreme Court to rehear the 
plaintiff's appeal- 

MERRIMON, C. J.: This is an application to rehear the plaintiffs' 
appeal in  Gay v. Gra,nt, 101 N. C., 218, decided at  September Term, 
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1888. That appeal was well and elaborately argued on both sides. The 
Court clearly understood and comprehended the assignments of error, 
and gave them much careful and patient consideration. I t  examined 
with scrutiny the statutes and authorities cited on the argument, and 
others not so cited. I t  does not at  all appear that any material matter, 
point or authority was overlooked by inadvertence or otherwise. No 
direct authority has been brought to the attention of the Court that i t  
failed to see and consider.   his has simply been a re-argument. The 
case was fully heard and considered in all respects. So thar, substan- 
tially, in view of the very same considerations, authorities and argu- 
ments, the Court is called upon to reverse its decision, made with care 
and deliberation. I t  is well settled, upon reason and authority, that i t  
will not, and ought not, to do so. Watson, v. Dodd, 72 N. C., 240; Hay- 
wood v. Daves, 81 N. C., 8 ;  Devereux v. Devereux, ibid., 12;  Lewis v. 
Rountree, ibid., 20; Lockhart v. Bell, 90 N. C., 499 ; Hannon v. Grizzard, 
99 N.  C., 161. For the reasons stated in the opinion of the Court in  the 
appeal mentioned and referred to, and others that might, but need not, 
be stated here, the judgment therein must remain undisturbed. 

The petition, as to that appeal, must be dismissed. I t  is so ordered. 

Cited: Emry v. R.  R., ante, 47, 48; Tucker v. Tucker, 110 N.  C., 
334; Weisel v. Cobb, 122 N. C., 69; Hodgin v. Bank, 125 N .  C., 503, 
511. 

(482) 
AMOS HAYS et al. v. H. C. DAVIS et al. 

Will, Construction of-Partition. 

Where a testator devised certain real estate to his wife for life or widowhood, 
and, after her death, to his three daughters, naming them, "as long as 
they wish to keep house together," providing for sale and division among 
"his children and their heirs," if they (his daughters) "should marry or  
wish to quit keeping house," and one of the daughters, the others being 
dead, was still keeping house on the land: Held, the land was not sub- 
ject, during her life, to partition among the heirs. 

This was a CIVIL ACTION, tried before Armfield, J., at the September 
Term, 1889, of WILSON Superior Court. 

There was a petition to sell lands, and the cause was referred to find 
the facts, which are, that Elisha Davis died in 1865, leaving a last will 
and testament, 'by which the land in  controversy was devised to his 
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widow for life or widowhood, and she remained in possession to her 
death in 1887. The devisees, who took after the death of their mother, 
were Polly, Sarah and Elizabeth, the last of vhom died before the widow 
(her mother). The other two continued to live together until the death 
of Polly in 1888, who devised to plaintiffs. Sarah is still unmarried, 
and lires and "keeps house" on the land, and has done so since the death 
of her sisters. 

The material parts of the will are : 
'< Item.-I give and devise to my beloved wife all my tract of land 

whereon I now live, during her natural life-time or widowhood. " * * 
And if they should remain single until the death of their mother, and 
wish to continue to keep house together, i t  is my desire that the land and 
all the farming tools may remain with them as long as they may ~vish 
to keep house together; and if they should marry, or when they wish to 
quit keeping house, it is my request that the land, and all the 
property that I have not g i ~ e n  away in legacies, may be sold and (483) 
equally divided betx-een all my children and their heirs forever." 

ilIessrs. W .  C. &fum+oe and 8. A. Woodurd (by brief), for plaintiff. 
Hessrs. TV. R. Allen, C.  B. Aycock and F. A. Woodard (by brief), for 

defendant. 

CLARK, J.: The evident intent of the testator was to provide a home 
for his wife during her life or widowhood, and then a home for his 
single daughters, as long as they should remain unmarried and wish to 
keep house at  the old homestead. The will provides that, after the death 
of the mother, ((if they (the daughters) should marry, or when they 
wish to quit keeping house," the land shall be sold, kc. I t  is found as a 
fact that Sarah Davis, one of the daughters, the other two being dead, 
is unmarried, has continued to live on the land and keep house there up 
to this time and does not wish to "quit keeping house." The contin- 
gency, upon the happening of which the testator directed the land to be 
sold, has not occurred. The petition, therefore, was premature, and 
must be dismissed. The Court will not pass upon the abstract rights of 
the parties to share in the division. When the contingency happens 
upon which the sale for partition is to be ordered, the parties entitled 
may be different from what they are now, and will have a right to be 
heard for tliemselres, or they may prefer to settle the matter otherwise 
than by litigation. 

The judgment dismissing petition at petitioners' cost is 
Affirmed. 
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TAYLOR v. NAVIGATION Co. 

W. P. TAYLOR et al. v. THE ALBEMARLE STEAM NAVIGATION 
COMPANY. 

Contract-Easement-License-The Code-Registration-Ratification- 
Corporation-Evidence. 

I. A contract whereby one grants to a company the right for ten years to land 
and to receive all freights for a certain town amounts to more than a 
license. 

2. Taking this to be a mere right-of-way, it falls within the statute allowing 
registration (The Code, §1264), in that it purports to convey an "interest 
in or concerning land." 

3. Evidence that one is acting as president of a company is competent to show 
he was president. 

4. A contract signed by an authorized agent may be ratified by the company, 
and for this purpose its acts are sufficient. 

5 .  As there was nothing in the contract to forbid pldntiff having another 
wharf, evidence of this was inadmissible. 

6. The question of rejecting a letter offered in evidence is not reviewable in 
this Court unless the contents of the letter are sent up with the record. 

This was a CITIL ACTION, tried at  Fall  Term, 1889, of HERTFORD 
Superior Court, before Brown, J. 

The defendant company, through its treasurer, John T. I5il1, on 
April 13th) 1875, entered into a contract with W. P. Taylor and A. 5. 
Northcott, the material parts of which are hereinafter set out. The 
same was also afterwards ratified by the company. Plaintiff afterwards 
became the assignee of Northcott's interest. I n  1884, defendant caused 
a new wharf (Anderson's) to be erected about three hundred yards below 
the one described in  the contract, and offered inducements for shipments 
from it, and caused their steamers to stop there, by which plaintiff 
claimed that the contract was broken. 

The plaintiif covenanted and agreed, for himself, his executors, admin- 
istrators and assigns, "for and in  consideration of two hundred 

(485) dollars per annum, to give to the party of the second part the right 
to land all freight for Winton on the wharf now belonging to the 

parties of the first part, and known as the 'Northcott' wharf, situated 
on the Chowan River at Winton, North Carolina, and the exclusive right 
to receive any freight which the party of the second part may be willing 
to carry for a term of years hereinafter specified; and the party of the 
second part covenant and agree to cause all boats owned and run by the 
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aforesaid company on the Chowan River to land and receive all freights 
to be landed or received at Winton at the aforesaid wharf," &c. 

I n  consideration of the above contract, J. T, Hill, treasurer, cove- 
nanted and agreed, under seal, for himself and his company, to cause the 
company's boats to land at this wharf, and that the agreement should 
remain in force for ten years from April Ist, 1875. This contract was 
duly registered in the office of Register of Deeds for Hertford County. 

Defendant objected to the introduction of the registration book to 
prove the contract. The objection was overruled. Defendant excepted. 

The jury found that plaintiff did and the defendant did not comply 
with the terms of the contract, and fixed plaintiff's damages at  $666.25. 

The Court gave judgment accordingly, and defendant appealed. 
Defendant asked the Court to charge, in substance- 
1. Agent cannot bind his principal by contract under seal, unless the 

principal gave him authority under seal. 
2. Agent's authority and acts cannot be proved by his own declara- 

tions. 
3. Where agent's company is a corporation, his authorized acts cannot, 

or will not, be binding until ratified by a board of directors, upon full 
disclosure of all the facts and circumstances. 

4. The burden is upon plaintiff to show that the contract has (486) 
been ratified and he has performed his part. 

5. I f  plaintiff erected and leased an opposition warehouse, where de- 
fendant lost freight, he is not entitled to recover. 

6. I f  defendant landed and shipped all freights actually received and 
offered at  plaintiff's wharf, he cannot complain. 

7. Contract only applied to the freights shipped to and from the town 
of Winton. 

8. Defendant did not violate contract by shipping to and from Ander- 
son wharf. 

9. The plaintiff is not entitled to recover on the evidence in the case, 
if you believe i t  all. 

10. That if the plaintiff, by his acts and conduct, prevents the defend- 
ant company from receiving at  said wharf any freight which it was 
willing to carry there, the plaintiff has violated his said contract, and 
cannot recover. 

Defendant objected to the introduction of evidence showing that J. T. 
Hill, treasurer, was also acting as superintendent of the company. 

Objection overruled. Defendant excepted. 
Defendant offered to prove that, after date of contract, plaintiff built 

and leased another wharf to a rival line of steamboats. 
Defendant objected. Objection overruled. Defendant excepted. 
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Defendant offered in  evidence a letter signed by plaintiff, which was 
rejected by the Court. Defendant's exception was overruled. 

The Court charged the jury, in substance, as follows : 
Upon the first issue, this contract, so far as the evidence discloses, was 

not executed by the defendant at  date thereof, there being no evidence 
that Hill, as treasurer, was authorized to sign and execute it. I t s  

validity depends upon its ratification and acceptance by defend- 
(487) ant. I f  the defendant accepted it, acted under it, and performed 

its terms, up to November 1, 1884, with full knowledge of its 
import, then it is a ratification, and the jury should answer the first 
issue Yes. 

As to second issue, this contract requires defendant to cause all its 
boats on the Chowan to land and receive all freights for the town of 
Winton at plaintiff's wharf, in order that plaintiff might get the benefit 
of the agreement and receive wharfage. 

There is nothing in the contract which prohibits the defendant from 
landing its vessels at a wharf outside the town of Winton, and nothing 
which would prevent defendant from landing or receiving such freights 
as were tendered at such wharf by the voluntary act of the shipper; and 
if defendant, fairly and in good faith, did no more than this, that would 
not be a violation of its agreement, and you should answer the second 
issue Yes. 

But if defendant, while undertaking to perform its agreement with 
plaintiff, by stopping its vessels at plaintiff's wharf, had the Anderson 
wharf built, and solicited and procured the merchants and shippers of 
Winton to deliver freights there instead of, as before, a t  plaintiff's 
wharf, and if its purpose in establishing the Anderson wharf was solely 
to draw freight from plaintiff's wharf, as testified to by Superintendent 
Bogart, and thus, by defendant's efforts, such freights and business were 
withdrawn from plaintiff's wharf before the expiration of the agreement, 
by the instigation of the defendant's agent, it would be a violation of the 
agreement, and the defendant would not have performed its contract, 
and you should answer the second issue No. 

Mr.  W.  D. Pruden, for plaintiff. 
Messrs. Winborne & Bro. (by brief), for defendant. 

(488) SHEPHERD, J. : 1. The defendant objected to the introduction 
of the registry of the paper-writing, because it was not such a11 

instrument as is required and allowed to be registered. I t  is contended 
that, at most, i t  was but "a license or easement to deposit and receive 
freights on the wharf" of the plaintiff. 
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We are of the opinion that the writing iq within The Code, $1264, in  
that it purports to convey an "interest in  or concerning land." I t  
amounts to more than a mere license, for i t  grants to the defendant a 
right to land all freights for Winton on the plaintiff's wharf for the 
period of ten years, and confers an exclusive right to receive any freight 
on said wharf which the defendant may be willing to transport. Taking 
this to be the grant of a mere right-of-way, i t  falls within the words of 
the statute, for a right-of-way is an incorporeal hereditament, "which 
is a right issuing out of a thing corporate (whether real or personal), or 
concerning, or annexd to, or exercisable within the same." 2 Black- 
stone, 21. 

2. The objection to the testimony of W. P. Taylor that J. T. Hill, 
who executed the writing, was at  that time acting as the superintendent 
of the defendant company, is without merit. 

I t  was competent to show this fact, and, even if i t  were not admissi- 
ble, the defendant could not have been prejudiced, as his Honor ex- 
pressly told the jury that there was no testimony tending to show that 
Hill  was authorized to execute the writing, and that its validity de- 
pended upon its ratification by the defendant. 

3. The defendant offered to prove that the plaintiff built and leased 
another wharf to an opposition line. 

This was vkry properly rejected, as there is nothing in the contract 
which prevented the plaintiff from so doing. We will add that the in- 
structions of the Court upon this alleged breach of contract on the part of 
the plaintiff were fully as liberal as the defendant was entitled to. 

4. The defendant offered in evidence a letter signed by one of (489) 
the plaintiffs. I t  was rejected by the Court, and the defendant 
excepted. No such letter appears in the record, and as it was the duty 
of the appellant to have had i t  brought up, and, we are ignorant of its 
contents, the exception must be overruled. 

5. The first, second, third and fourth prayers for instruction were 
substantially given by the Court. I t  was not necessary to show a formal 
ratification of the contract by the Board of Directors. I t  was sufficient, 
as the Court charged, if the defendant '(accepted it, acted under it, and 
performed its terms * 'x with full knowledge of its import." 
This instruction was clearly sustained by the testimony of J. H. Bogart, 
the superintendent of the defendant, who stated that the defendant "had 
used the plaintiff's wharf since the date of the agreement, and acted 
under it." 

6. The sixth, seventh, eighth and ninth prayers for instruction are 
founded upon an erroneous construction of the contract. The defendant 
agreed that i t  would land all of its boats touching at  Winton at the plain- 
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tiff's wharf, i n  consideration of the exclusive privileges granted, and the 
plaintiff was to receive a certain rate of wharfage on all of the freight 
landed and received for shipment. I t  was very clear, that  if the defend- 
ant  erected another wharf near the town of Winton, for the sole purpose 
of "drawing freight from the plaintiff's wharf, as testified to by Superin- 
tendent Bogart, and thus, by defendant's efforts, such freights and busi- 
ness were withdrawn from the plaintiff's wharf before the expiration of 
the agreement, by the instigation of the defendant's agents, i t  would be 
a violation of the agreement." Such was the charge of the Court upon 
this question, and we think that  i t  was a correct interpretation of the 
contract. Upon a perusal of the whole charge, we are unable to discover 

any  error of which the defendant can justly complain. 
(490) 7. The third assignment of error i n  the charge is too general, 

and cannot be considered by this Court. NcKinnon v. Morrison, 
104 N. C., 354. 

Affirmed. 

Cited: Stmes v. R. R., 170 N. C., 224; Respess v. Sp&"/~.ing Co., 191  
N. C., 811. 

A. J. BOST v. L. C. LASSITER et al. 
* z 

Injunction-Lien-Action to Enforce-Judgment Creditor. 

In April, 1886, the plaintiff recovered and had docketed a judgment against 
P., who, prior to that date, had entered illto a contract with S. for the 
purchase of certain lands, and had paid a portion of the purchase-money. 
In 1889, S., without the knowledge of plaintiff, recovered judgment against 
P. for balance of purchase-money, and a decree to sell the land if the 
judgment was not paid by a certain day, and was proceeding to sell the 
land under the decree when the plaintiff brought an action to declare and 
enforce his lien, and for an injunction against sale pending that suit: 
Held- 

1. That the plaintiff's action was properly brought, and that he could not have 
asserted his equity in the action between S. and P. 

2. That, under the circumstances, an injunction to the hearing was proper, 
particularly as the complaint alleged, and there was some evidence to 
prove, that the judgment for the balance of the purchase-money was 
collusive. 

3. That the fact that plaintiff's debt had other securities, did not prevent him 
from asserting his lien on the land. 
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This was a CIVIL ACTION, pending in  CABARRUS County, heard upon 
application for injunction, before Shipp, J., at Chambers, February 18, 
1890. 

The plaintiff alleges, in substance, that since April, 1886, he has had 
a docketed judgment in  the Superior Court of the county of Cabarrus, 
against the defendant C. A. Pitts and two other persons, his sureties 
therein for $1,500, interest and costs; that before that time, in 
1874, Sally Pitts, the mother of the said C. A. Pitts, purchased (491) 
two tracts of land, specified, situate in said county, at  a judicial 
sale, and afterwards, a proper deed therefor was executed to her on the 
26th of April, 1876; that the said C. A. Pitts paid the purchase-money 
for the said land, and, on the 27th of April, 1876, the said Sally executed 
to him a paper-writing in  respect to and concerning the same, whereof 
the following is a copy: 

"This writing witnesseth, that whereas, my son, Caleb A. Pitts, has 
advanced to me large sums of money to enable me to secure the lands 
whereon I now live, in Cabarrus County, N. C., and has, in fact, ad- 
vanced and paid all the cash actually paid thereon; and whereas, my 
said son has also offered me a home and support with him during my 
lif e-- 

"Now, therefore, in consideration of the premises and the sum of one 
dollar to me paid, I hereby bargain and sell, convey and confirm unto 
said Caleb A. Pitts, his heirs and assigns, all of my interest, right and 
title in and to said lands, consisting of two separate interests or tracts 
as bid off by me at the sale of the administrator of my deceased husband, 
Moses Pitts;  and I hereby authorize the proper officer or person to make 
the deeds for said lands directly to said Caleb A. Pitts, on the payment 
of the balance of the purchase-money- 

"To have and to hold, with the appurtenances, to him, his heirs and 
assigns forever, and with all rights of action and of warranty, and to this 
deed I bind myself, my heirs and assigns. My hand and seal this the 
27th day of April, 1876. 

SALLY P I T T S .  [Seal.] 
"Test : JAMES LINKER." 

The plaintiff further alleges : 
"8. That on the 2d September, 1887, the said Sally Pitts (492) 

caused a summons to be issued from the Superior Court of 
Cabarrus County in  her favor, as plaintiff, and against the defendant 
C. A. Pitts, returnable at  Fall Term, 1887, but that no complaint was 
filed until Spring Term, 1889, when a complaint was filed in the name 
of Mrs. L. C. Lassiter, executrix of Sally Pitts, deceased, L. C. Lassiter 
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and Mary E. Pitts, plaintiffs, and against the defendant C. A. Pitts, 
alleging, in  substance, that the said Gibson had executed the deed hereto- 
fore mentioned to the said Sally Pitts, and that, shortly after her pur- 
chase, said Sally Pitts contracted with her son, C. A. Pitts, to sell him 
the two tracts of land mentioned, and that said C. A. Pitts had paid all 
the purchase-money except the sum of eight hundred dollars, which sum, 
with interest at  eight per cent. from March 1, 1887, was due from the 
said Pitts;  that no deed had been executed by the said Sally to the said 
C. A. Fitts;  that said Sally was dead, leaving a will which had been 
duly probated, appointing the said L. C. Lassiter executrix, and devising 
and bequeathing all her property and estate to the said L. C. Lassiter 
and Mary E. Pitts;  that the said Lassiter and Mary E .  Pitts elected to 
confirm the said contract." 

"9. That at Fa11 Term, 1889, the said C. A. Pitts, being largely in- 
volved, from carelessness, inadvertence, or some other purpose, filed no 
answer, and judgment by default was rendered against him for the sum 
of $800, with eight per cent. interest from March 1, 188'7, and, unless 
the said sum was paid in thirty days, that the said L. C. Lassiter adver- 
tise said tracts of land for four weeks, and sell the same to the highest 
bidder at  public sale at the court-house door in Concord, for cash, and, 
out of the proceeds of sale, first pay the said judgment and costs, includ- 
ing reasonable attorneys' fees, and pay the surplus over to said C. A. 
Pitts. 

"10. That this plaintiff had no knowledge or information of any such 
action or judgment until the land was advertised to be sold, or a few 

days prior to the advertisement. 
(493) "11. That either of said tracts of land is of sufficient value, as 

plaintiff is informed and believes, to satisfy the said debt of $800, 
and interest and costs, if any such is due. 

"12. That this plaintiff had no knowledge or information that the 
said Sally Pitts had executed the said deed of April 26th) 1876, until a 
few days since. 

"13. That the said L. C. Lassiter has advertised the said tracts of land 
for salc at the court-house door in Concord on Monday, the 3d day of 
February, 1890, for cash, and proposes to sell the same according to the 
provisions of the judgment of Pall  Term, 1889. 

"14. That, as stated above, the defendant C. A. Pitts has no property 
to pay plaintiff's judgment, and plaintiff insists that, under the deed of 
April 26th, 1876, the said C. A. Pitts had such an interest in said lands 
as subjected the same to the lien of his judgment." 

Wherefore, plaintiff demands- 
"1. That the said judgment and decree rendered at  Fall  Term, 1889, 

in favor of L. C. Lassiter, executrix of Mary E. Pitts, L. C. Lassiter and 
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C. A. Pitts, in  so fa r  as i t  declares the judgment to be a lien on the lands 
mentioned, and orders and decrees the lands to be sold and the said 
judgment, costs and attorneys' fees to be satisfied out of the proceeds of 
said sale, may be annulled and cancelled, or stricken out. 

"2. That said lands may be sold by the Clerk of this Court upon such 
terms as to the Court should seem meet and proper, and that the pro- 
ceeds of sale be applied to the satisfaction of plaintiff's judgment and 
costs of this action, and the surplus, if any, be paid as the Court may 
direct. 

"3. That the plaintiff's judgment be declared a lien on the interest or 
estate of the said C. A. Pitts in  said lands. 

"4. That the defendant L. C. Lassiter, her agents and attorneys, be 
restrained and enjoined from selling said land, or said Pitts' interest in 
said land, and for such other and further relief as the facts of 
the complaint may entitle him to, and for costs of action." 

The complaint purports to have been filed at  Spring Term, 
(494) 

1889, but it was not sworn to until September, 1889. 
The defendants, except C. A. Pitts (who did not answer), admit the 

plaintiff's judgment, and as to the paper-writing, a copy of which is 
above set forth, from Sally Pitts to C. A.. Pitts, they say and allege as 
follows : 

"5. That, as they are informed and believe, the fifth paragraph of 
said complaint is untrue. And they specifically deny, as they are in- 
formed, advised and believe, that the written instrument, alleged to have 
been executed by Sally Pitts to C. A. Pitts on the 27th of April, 1876, 
is, or was ever in'tended to be, by Sally Pitts or C. A. Pitts, more than 
a mere contract to convey under agreements and conditions hereinafter 
to be set forth, and omitted therefrom through their mutual mistake and 
ignorance." 

And further answering the complaint herein, these defendants say: . 
"1. That, shortly after Sally Pitts purchased said two tracts of land, 

mentioned in  paragraph six of the complaint, at  said sale of G. L. Gibson, 
administrator, she contracted, orally, with C. A. Pitts to sell to him said 
two' tracts of land at  twelve dollars and fifty cents per acre, she having 
purchased at  said sale said 157-acre tract of land, encumbered with her 
dower, for five hundred and one dollars ($501)) akd the 90-acre tract at  
thirteen dollars ($13) per acre; that the execution, if made, of said 
written instrument of April 27th, 1876, to C. A. Pitts by Sally Pitts, was 
i n  conformity to said oral contract, and subject to it, as a condition 
precedent, omitted as stated above; that no part of said large amount 
of purchase-money due Sally Pitts, under said oral contract, has ever 
been paid, except such sums as C. A. Pitts may have paid of the pur- 
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chase-money, due on said lands to G. L. Gibson, administrator, by 
(496) Sally Pitts, which sums were less than her bids at said sale of 

Gibson, administrator, to the actual knowledge of these defend- 
ants, by five hundred and seventy-five dollars ($575), which Sally Pitts 
really paid herself to George L. Gibson, administrator, by paying it to 
said administrator's attorney, Paul  B. Means, who received and re- 
ceipted for the same on the two notes given by Sally Pitts to O. L. 
Gibson, administrator, under her bids at said sale for said lands. 

"2. That, as these defendants are informed and believe, this action 
was begun by agreement between this plaintiff and C. A. Pitts, not 
really for the purpose stated in  said complaint, but to hinder and delay 
these defendants in  their just rights, and force them to a further com- 
promise, or to defraud them entirely therein." 

They admit that the defendants, other than C. A. Pitts, brought their 
action and obtained judgment against him as alleged by the plaintiffs, 
but they deny that it was obtained by collusion with the defendant 
therein. They allege that it was obtained fairly-that the defendant 
therein well understood the nature and grounds of the claim against 
him, &c. 

The plaintiff moved at Chambers for an injunction pending action 
until the hearing upon the merits. The Judge heard the motion upon 
the sworn complaint, answer, and exhibits, and gave judgment as 
follows: < 

"I find, from the pleadings filed, that the plaintiff has a judgment as 
stated in his complaint, and that Sally Pitts, testatrix,.&c., executed the 
paper-writing set forth in the complaint; that the defendant C. A. Pitts, 
the same being admitted in the answer, has paid a part of the purchase- 
money, &c. ; that the plaintiff's judgment makes a lien upon his interests, 
legal or equitable, whatever i t  may be. I t  is therefore considered that 
the restraining order heretofore granted, operating as an injunction, be 
coiitinued until the hearing. I t  being considered that the bond hereto- 

fore given operate and continue as an injunction bond, for all 
(496) purposes." 

The defendants having excepted, appealed to this Court. 

MY. W. J. moat go me^, for plaintiff. 
Mr. P. B. Means, for defendants. 

MERRIMON, C. J. : The counsel of the appellants, relying on Long v. 
Jarratt, 94 N. C., 445, and other like cases, contended earnestly on the 
argument that the plaintiff should have sought the relief he seeks by this 
action by a motion, or petition, in  the action mentioned, and particu- 
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larly referred to in  the complaint, wherein the present defendants, 
except C. A. Pitts, were plaintiffs, and he was defendant, because, as he 
contends, that action is not yet ended, and the subject-matter of the 
present action was pertinent to, and embraced by, the former. This 
contention is unfounded. 

The purpose of the action referred to was simply to obtain judgment 
for a balance of the purchase-money of the land, and to sell the latter, 
if need be, to satisfy the judgment. I t  was no part of its purpose to 
settle and adjudicate the rights of third parties who may have had liens 
like that claimed by the plaintiff, because such liens were not necessarily 
part of, or incident to, the cause of action, nor was i t  necessary to pass 
upon and conclude them i n  settling and administering the rights of the 
parties then before the Court. 

The purpose of the present action, as we shall presently see, is entirely 
different and distinct from that of the one referred to. Moreover, the 
judgment in  the latter action was a final one. The matter in litigation 
-the cause of action-was settled, determined, by it. Nothing remained 
to be done but to enforce the judgment, and only motions and proceed- 
ings for that purpose were pertinent and could be entertained, except 
motions to set the judgment aside for irregularity, or because of "mis- 
take, inadvertence, surprise or excusable neglect," as allowed by 
the statute (The  Code, $274) ; Smith v. P o ~ t  and McLaiurin v. (497) 
McLaurin, decided at  the present term, and cases there cited. 

The purpose of this action is to enforce the alleged lien of the plain- 
tiff's judgment upon the interest of the defendant C. A. Pitts, in the land 
mentioned, which he cannot enforce by ordinary process of execution, 
because there is some balance of the purchase-money of the land yet 
unpaid. I n  such case, the party having the lien is put to his action to 
enforce it. This is done by ascertaining the balance of the purchase- 
money, selling the land under the order of the Court, if need be, and 
applying the proceeds of the sale first to the payment of such balance, 
and then the surplu$ or so much thereof as may be necessary, to the 
discharge of the creditor's lien and debt. Trimble v. Hunter, 104 N. C., 
129, and the cases there cited. 

The ground for the plaintiff's application for relief by injunction 
pending the action is the allegation,-in substance and effect; in the com- 
plaint-not made as explicit and certain as i t  should be-that the judg- 
ment i n  the action referred to in  favor of the defendant Lassiter, execu- 
trix, against the defendant C. A. Pitts was for a greater amount than 
was due, was collusive and fraudulent, and intended to defeat the rights 
of the plaintiff and other creditors of C. A. Pitts, &c. The purpose is to 
prevent the defendants, pending the action, from selling the land to 
satisfy the judgment so alleged to be fraudulent, thus embarrassing and 
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confusing the plaintiff's rights, and, perhaps, defeating them altogether 
as to the lien. 

The evidence makes i t  clear that the plaintiff has a judgment, as 
alleged by him, against the defendant C. A. Pitts;  that the latter has 
an equitable interest in  the land specified, and that the judgment is a 
lien thereupon that may be enforced by this action. The evidence as to 
the alleged fraudulent judgment is  less satisfactory. The matter is not 

free from doubt, in view of the evidence before us. There are 
I (498) facts-some admitted, others denied-that tend to prove fraud; 

there are others that tend quite as strongly to prove the contrary. 
The defendants confess and avoid in material respects. They cannot 
suffer serious injury by delaying the sale of the property until the action 
can be determined upon its merits. I n  such a case, the injunction will 
be continued until the hearing. Whitctlcer v. Hill, 96 N. C., 2, and cases 
there cited. 

The defendant alleges and insists that the sureties of the plaintifis' 
judgment are solvent, and he might readily collect the judgment from 
them. I t  is sufficient to say that he is not bound to collect his debt from 
them. H e  has the right, and he may deem i t  just and his duty, to collect 
i t  from the principal debtor. 

There is no error. Affirmed. 

Cited: Fowler v. Fowler, 190 N. C., 541. 

H. H. BURWl3LL et al. v. W. H. S. BURGWYN. 

Usury-Mortgage-Judgment. 

1. When B. made a mortgage to W. to secure the indebtedness of a firm at 
and after a certain time, and also before that time there was other indebt- 
edness due by the firm to W., upon all of which usurious interest had 
been charged: I t  w s  held, that B. wuld not be allowed a rebate for 
usury, so charged before she made the mortgage. 

2. She could only be affected by usurious interest charged after she became 
liable for the debts of the firm, and then only to the extent of her liability. 

3. Where the usurious interest is reduced to and included in a judgment, the 
judgment cannot be impeached as to that part, but is valid as a whole. 

4. The proceeds of sale of B.'s mortgaged land must be applied to the discharge 
of the mortgage debt rendered to judgment, without regard to the fact 
that a part of it is usurious. 
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This was a CIVIL ACTION, tried before A~rnfield,  J., a t  the February 
'Term, 1889, of VANOE Superior Court. 

The facts necessary to an  understanding of this case, not set forth 
herein, are to be found in Burwell v. Burgwyn, 100 N. C., 389. 

The amount was again referred to the former referee Young to state 
a n  account in conformity with the opinion of the Court. The parties 
plaintiffs are H. H. Burwell, J. S. Burwell and W. S. Starke, constitut- 
ing the firm of Burwell Bros. & Co., and H. H. Burwell and Sophia W. 
Burwell, his wife. The last named joined her husband in  a mortgage 
to  secure the indebtedness of the firm. 

The Court decided at  the hearing of Burwell v. Burgwyn5 above cited, 
that five-ninths of the interest charged the plaintiff firm by the defend- 
a n t  was usurious and directod a reference to reform the account between 
the parties in this respect. Accordingly, the referee re-opened the 
account. 

The plaintiff Sophia W. Burwell claimed that the account between 
Burwell Bros. & Co. and defendant must be reformed from the begin- 
ning of that account in 1882. 

The defendant insisted that the account could not be reformed as to 
Mrs. S. W. Burwell, further back than the date of her signing the bond 
and mortgage, August 17, 1885, and if so, then certainly no further back 
than the time embraced in the former reference, September 7, 1884, two 
years before the commencement of this action. 

The referee found the following facts: 
1. That stating an account from the time of the signing of the bond, 

deducting all over 8 per cent., made a difference of $532.16 in favor of 
plaintiffs. 

2. That stating account from September 7, 1884, the time covered by 
the former reference, would make a difference of $798.87 in  favor of 

' 

plaintiffs. 
3. That stating account from the beginning of transactions (500) 

with Burwell Bros. & Co., in  1882, would make a difference, in  
favor of plaintiffs, of $1,357.98. 

Referee found the following conclusions of law : 
1. That the amount to be stricken out under the said decision of the 

Supreme Court is $798.87. 
2. That plaintiffs are indebted to defendant in the sum of $5,171.42. 
Defendant excepted to referee's reforming the account as far back as 

September 1, 1884, and insisted that he could go back no further than 
August 17,1885. 

Plaintiff Sophia W. Burwell filed numerous exceptions. 
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Plaintiff S. W. Burwell filed numerous exceptions, some of which 
relate to matters passed on in  the former opinion above cited, and others 
which are immaterial. 

The case was referred to a special referee, Norfleet, who found, among 
other things, that the sum of $4,612.31, due defendant after making the 
deduction for usurious interest of $1,357.31, was still further reduced by 
credits on account of sale of land and other judgments by $2,922.24. 

The following facts are the material parts of the statement of the 
case : 

I t  appeared in said report that said amount-twenty-nine hundred 
and twenty-two dollars and twenty-four cents-included the sum of four 
hundred and seventy-two dollars and sixty-three cents, with interest from 
August 1, 1888, at  8 per cent. up to February 18, 1889, which was re- 
ceived by the said defendant from C. M. Cooke, Esq., commissioner, from 
the sale of the residence of W. S. Starke, one of the firm of said Burwell 
Bros. & Go., in the town of Henderson, N. C., which said property had 
been conveyed to defendant, as trustee, by said Starke and wife by deed, 
dated May 3, 1886, and duly recorded in said Vance County, to secure 
his $5,000 note, due by said Starke to H. 8. and Joseph S. Burwell, the 

other two members of said firm of Burwell Bros. & Co., which 
(501) note had subsequently been assigned by said H. H. and Jos. S. 

Burwell to said defendant as collateral security for debt by said 
firm to defendant; and also included the sum of five hundred and twelve 
dollars and fifty cents, with interest from January 7, 1889, at 8 per cent., 
up to February 18, 1889, which was the proceeds of the sale of the 
interest of the said W. S. Starke in  four hundred and twenty-four and 
one-half acres of land in  Virginia, which had been conveyed by the said 
Starke and wife to the said defendant, as trustee, by deed, dated May 3, 
1886, and duly recorded in said Vance County, N. C.: and in said Meck- 
lenburg County, Va., to secure his $5,000 note, due by said Starke to 
said H. H. and Joseph S. Burwell, which said note was subsequently 
assigned by said H. H. and Joseph S. Burwell to defendant as collateral 
security for debt due by said firm to defendant. 

To so much of said special referee's (Norfleet) report as applied said 
two amounts to the p a p e n t  of said judgment against plaintiff S. W. 
Burwell, defendant excepted, his contention being that said amounts 
should be applied to the payment of the judgment against said firm of 
Burwell Bros. & Go. 

I t  appeared that on the payment of the purchase price, to-wit, five 
hundred and fifty dollars and fifty cents, less expenses of sale, defendant 
immediately, to-wit, January 7, 1889, entered the same as a credit on 
the judgment against said firm of Burwell Bros. & Go. heretofore ob- 
tained by him. 
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The Court below overruled defendant's above exception, to which 
order of the Court below overruling the same, and to the order of said 
Court overruling defendant's exception to referee's (Young) report, and 
also to the order of said Court overruling conclusions of law Nos. 1 and 
2 of said referee's (Young) in his said report, and also the judgment of 
said Court in  this cause, to-wit, that the said Sophia W. Burwell is 
indebted to the defendant in the sum of four thousand six hundred and 
twelve dollars and thirty-one cents, with interest at 8 per cent. till paid- 
the same to be credited with the payments as found in said special 
referee's (Norfleet) report-defendant excepts, and prays the (502) 
Court to sign and seal this bill of exceptions. 

The plaintiffs, Burwell Bros. & Co., are insolvent. 
Upon the facts as above set out, the Court rendered the following judg- 

ment : 
"This cause coming on to be heard upon the amended report of referee 

J. R. Young, made in compliance with the judgment of the Supreme 
Court in  said cause, and exceptions thereto filed by plaintiff and defend- 
ant, and argument of counsel thereupon, it is hereby ordered, adjudged 
and decreed that exceptions filed by said Sophia W. Burwell, to-wit, 
exceptions 1, 2, 3, 6 and 9, are overruled, and that exceptions of plain- 
tiff, Nos. 4 and 5, are withdrawn and exceptions Nos. 7 and 8 are sus- 
tained, and further exception filed by defendant is overruled; and fur- 
ther, that said amended report in all other respects is affirmed, and that 
the said William H. S. Burgwyn do recover of the said Sophia W. Bur- 
well the sum of four thousand six hundred and twelve dollars and thirty- 
four cents, with interest at eight per cent. from September 1, 1886, until 
paid, and costs of this action, to be taxed by the Clerk, subject to the 
following credits, as of the 18th day of February, 1889, to-wit, the sum 
of twenty-nine hundred and twenty-two dollars and twenty-seven cents. 

"It is further ordered and adjudged that, unless the above judgment 
and interest shall be paid on or before the first day of April, 1889, then 
the commissioner, C. M. Cooke, heretofore appointed by the Court in 
this cause, be and the same is hereby directed and empowered to sell at  
public auction at  the court-house door in the town of Henderson, Qance 
County, N. C., to the highest bidder, for cash, after having advertised 
the same for thirty days in the Gold Leaf newspaper, published in the 
town of Henderson, the real estate of the said Mrs. Sophia W. Burwell, 
to-wit, the house and lot mentioned in the pleadings in this cause, 
and which is situate in  the town of Henderson, N. C., and known (503) 
as the Burwell residence, on Chestnut and Orange and Horner 
streets, and execute deed to the purchaser, and pay the proceeds to the 
defendant William H. S. Burgwyn in satisfaction of said judgment and 
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cost, including said commissions, compensation of five per cent., and 
surplus, if any, over to the plaintiff." 

From the above judgment the plaintiff and defendant each appealed. 

Mr. T.  M. P i t t m m ,  for plaintiff. 
Messrs. R. H. Battle, S. F. Xordecai, W .  H.  S. Burgwyn and A. C. 

Zollicoffer, for defendant. 

MERRIMON, C. J.: The judgment of this Court in  this case, when it 
was here by a former appeal (Burwell v. Bu~gtuyn,  100 N. C., 389), had 
reference only to the liability and rights of the feme appellant therein, 
who is the present appellee, and i t  was no part of its purpose to interfere 
with or modify, in any respect, the judgment of the Court below against 
Burwell Bros. & Co. in  favor of the defendant, the present appellant, 
because they did not appeal. What the Court then said and directed to 
be done in Eesoect to the usurious character of the contract between the 
last named parties was with the sole view to settle the rights of the pres- 
ent appellee growing out of it. 

The case cited supra settled, in effect, that the purpose of the appel- 
lee's single bond and the mortgage of the land to secure the same, exe- 
cuted by her to the defendant appellant, was to secure the indebtedness 
due him from Burwell Bros. & Co. at the time she executed that bond, or 
that might so arise and come due thereafter, less any usury thereon paid 
or agreed to be paid. So that, under the re-reference directed, one mate- 

rial inquiry the referee was required to make was, when did such 
(504) indebtedness, existing at  that time, first begin to exist? I t  ap- 

pears that the dealings between Burwell Bros. & Co. and the 
defendant began in 1882, and continued current, or nearly so, for several 
years, but the indebtedness arising was discharged, and renewed and dis- 
charged, from time to time, and very many times, until a further final 
indebtedness arose and continued to exist at the time, and after the bond 
and mortgage were executed. Such indebtedness so arising the appellee 
assumed liability for. While her liability should not be increased by 
exactions of unlawful interest pending the currency of her contract to 
secure to the appellant defendant the indebtedness of Burwell Bros. & Go. 
to him, she cannot have benefit of such interest paid by them to the 
appellant, on account of former like indebtedness that had been dis- 
charged before her liability began. She had not obliged herself in any 
way to discharge such former indebtedness, and the interest paid on 
account of i t  did not affect her liability adversely, or concern her at all, 
in  a legal or equitable point of view. Her right to be relieved as to the 
usury, rests upon the ground that it is unlawful, and she contracted, in 
legal effect, to be liable only for lawful interest. The contract between 
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Burwell Bros. & Co. with the defendant to supply them with money was 
continuous-current; but their indebtedness to him was not; as we have 
said, it arose and was discharged from time to time. I f  they saw fit to 
pay an unlawful rate of interest before the appellee's liability began, as 
explained above, they had the right to do so; that they did, could not 
concern her, because she was not bound for such indebtedness; it did, 
however, concern her after she became liable, because she might have to 
discharge the indebtedness, and she was not bound to pay usury, or dis- 
charge the indebtedness increased by it. Her engagement did not em- 
brace unlawful interest, in  terms, and, if it had done so to that extent i t  
would not have been binding. 

The judgment i n  this action against Burwell Bros. & Co. in  (505) 
favor of the defendant appellant, so far  as appears, is valid, 
although it embraced some usury. This did not vitiate or affect its 
validity. They were insolvent, and, several months after the appellee's 
liability began, two members of the firm transferred to the defendant a 
promissory note for five thousand dollars as collateral security for their 
indebtedness to him. and the maker of the note secured the same to him 
by a mortgage of certain real estate therein specified, which real estate 
was afterwards sold-part of i t  under a decree of the Court. 

The appellee insisted, and the Court below held, that the proceeds of 
such sale of lands should be so applied as to reduce her liability, as above 
explained, on account of the judgment mentioned, because the judgment 
embraced unlawful interest that she was not bound to pay. I n  other 
words, the Court held that such proceeds should be applied only to dis- 
charge, in part, so much of the judgment as she was liable to pay. 

The appellant contends, on the contrary, that he has the right to apply 
the proceeds of such sale, so far as the same may be sufficient, to the dis- 
chaiie of the judgment, unaffected by any right of the appellee, and we 
think his colltention is well founded. The judgment was valid, and the 
judgment debtors had the right and were bound to discharge the whole of 
it, although it embraced usury. They might do so by paying cash, or 
they might devote any property, rights or credits they might have to that 
purpose, as it appears they did do to some extent, and the appellant had 
the right to accept such payment, or the security given, and that without 
regard to the liability of the appellee. The debtors had the right, with- 
out regard to her liability, to secure their indebtedness, in  whole or in 
part, including usury, before the judgment was given, and she had no 
right to compel them to pay or secure only the valid part thereof, 
if they chose to do otherwise. They transferred the note men- (506) 
tioned, which was afterwards secured by the mortgage of the land 
mentioned, to secure their indebtedness to the appellant, according to 
their contract with him; he obtained judgment against them for that 
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indebtedness, including usury, and the proceeds of the sale of the land 
must be applied, so far as the same may be sufficient, to the discharge of 
the judgment, and without regard to the usury embraced by it. This is 
so, because the debtors so agreed to apply the note, or the proceeds 
thereof. KO doubt, before the judgment was obtained against them, 
they might have availed themselves of the plea of usury, and thus have 
had the proceeds of the sale applied to the indebtedness, less the usury, 
but the judgment has put all question as to that out of the may. The 
whole indebtedness, including the usury agreed to be paid, has been 
merged in and rendered valid by the judgment as to Burwell Bros & Co., 
and they, as they had the right to do, made the note mentioned collateral 
security for the whole indebtedness embraced by it. 

There is error. The judgment must be set aside and the same referee 
directed to correct the account in accordance with this opinion, and fur- 
ther proceedings had in the action according to lam. 

Error. 

(507) 

H. H. BURWELL et  al. r. TV. H. S. BURGWPS. 

T h e n  the exceptions to the report of a referee a re  overruled, and, upon appeal 
to this Court, judgment is affirmed, such esceptions cannot be reviewed, 
and the questio~ls raised by them and passed upon by this Court cannot 
be unsettled. 

The facts in  this case are sufficiently set out in the plaintiffs' appeal. 

Mr. T .  i'l. Pittman, for plaintiffs. 
Xessrs. R. H. Battle, S. F. Mordecai, W .  H.  IS. Burgwyn and A. C.  

Zollicofle~., for defendant. 

MERRIBION, C, J.: Where, in  an action, exceptions to the report of a 
referee are overruled, and, upon appeal to this Court, the judgment is 
affirmed, such exceptions cannot be reviewed, nor the matter to which 
they refer be further contested in  the course of the reference in other 
respects. Such matters are thus settled, and cannot be disturbed, except 
as they may be affected, incidently, by some order or judgment of the 
Court in the course of the action. 
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When this case was before this Court by a former appeal (Burwell v. 
Burgwyn, 100 N. C., 389)) we sustained the principal exception of the 
feme  plaintiff, the present appellant, and, as to her other exceptions, 
said: "The other exceptions are untenable, and we sustain the action of 
the Court in overruling them." Thus, the judgment of the Court below, 
overruling the exceptions of the appellant, was affirmed, except in a 
single respect, and the report mas not open to further exception, other 
than as to that sustained. 

The exceptions 1, 2, 3, 6, 9, embraced by the present assign- (505) 
ment of error, refer to matters in controversy so settled by the 
first report and former appeal, and their purpose is, in effect, to re-open 
the report, to some extent, as to such matters. The affidarit offered and 
rejected, was intended to be in aid of such purpose. The report itself 
su&lied sufficiently the data and information suggested by it. The 
Court, therefore, properly declined to receive the affidavit, and over- 
ruled the exceptions. 

We have examined the other exceptions of the appellant, and are of 
opinion that they are not well founded, and hence affirm the judgment 
of the Court overruling them. 

The judgment, in the respects appealed from by the appellant, must 
be affirmed. 

Affirmed. 
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ACTION : 
Removal of, 440. 

ADMINISTRATION : 
1. An administrator ought not to  be charged with doubtful notes and 

accounts, in the absence of anything to show they could have been 
collected, especially when they appeared to be under the control of 
some of the plaintiffs. Gw v. W a n t ,  478. 

2. In  a proceeding by an administrator to  sell the lands of his intestate 
to make assets, the heir can plead the statute of limitations to such 
claims of creditors as  have not been reduced to judgment against the 
administrator. The heir is bound by such judgment, unless he  can . 
show that  it was obtained by collusive fraud. Proctor v. Proctor, 222. 

3. So, where P. was the attorney of a n  executrix and trustee under a will 
(she having also a n  interest in the property devised), who was after- 
wards removed and another administrator d. b. n. c. t. a., having 
adverse interest, was appointed in  his place, and P. became his at- 
torney in the settlement of the estate: Held, that  P.'s relations were 
so conflicting and antagonistic that  the law would not sanction his 
action, and this, though no compensation was actually paid him. 
Gooah v. Peebles, 411. 

4. And where, in  proceedings by such administrator to  sell certain lands 
of his testator for assets, the attorney, P., who, having purchased a n  
interest of the testator's husband in the lands, was co-defendant with 
his client, the executrix, obtained a decree of Court without her 
knowledge, whereby he became entitled to the surplus proceeds of 
such sale: Held, he could acquire thereby no interest adverse to 
hers, and the decree should be vacated, so fa r  a s  it affected or declared 
his interest. Ibid. 

5. The conflict of his cliuty a s  attorney for the administrator, charged with 
protecting the interests of the executrix and her cestui que trustent 
under the will with his interest, as  one of the defendants asserting a 
claim against the estate, cannot be permitted in  a Court of justice. 
I bid. 

ADMISSIONS : 
Of obligor in  bond, 1. 

ADVANCEMENTS : See LIEE. 

ADVERSE POSSESSION : 
1. I n  proving continuous adverse possexsion under color of title, nothing 

must be left to conjecture. The testimony, if believed, must show 
the continuity of the possession for the full statutory period, in plain 
terms, or by necessary implication. R u n n  v. Overby, 78. 

2. One entering upon land under a deed, or color of title, that  definitely 
describes the metes and bounds of the land conveyed, o r  purporting 
to  be passed to him, is  presumed to prefer claim to all of the land 
covered by the paper titIe under which he holds, and no further. 
Ibid. 
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ADVERSE POSSESSIOX-continued: 

3. Where one enters upon land a s  a lessee of a definite portion of the 
territory wvered by the deed uilder vhich his lessor claims, tlie 
possession of the former i ~ ~ u r e s  to tine benefit of his lmdlord to the 
outside limits of the latter's deed. Ibid. 

4. The fact that tlie ancestor of the plaintiff sank a shaft for mining pur- 
poses, or built a house for laborers who r e r e  working in a mine on 
the land, would not be sufficiel~t to shorn title under color in such 
ancestor, unless it  had appeared, also, that the house had been con- 
tinuously occupied or the mine regularly ~vorked for seren years. 
Ibid. 

5. Occafional acts of ownership, hol~ever  clearly they may indicate a Wr- 
pose to claim title and exercise dominion orer the land. do not con- 
stitute a possession that will mature title. Ibid. 

6. Whatever doubt may have been entertained as to tl7e competency of 
tax-lists, in cases like the present, this Court has decided that  proof 
of listing land for taxation is admissible as a n  act done in pursuance 
of law and under a claim of o~vnership, though of very sliqht import 
as  evidence of tit le; hut, if the testimony had been admitted, the 
plaintiff's ~vould still hare failed to make a prima facie case, and the 
error does not entitle them to a new trial. Ibid. 

AGENCY : 
1. The assent of a majority of stockholders, expressed elsenhere than a t  

a meeting of the stockholders, as where the assent of each is given 
separately and at  different times to a person who goes around to then1 
privately, dces not bind the company. An agency to execute a mort- 
gage given in this manner gives no ~ a l i d i t y  to the mortgege. I t  is 
not the corporation's act, nhich can only be authorized in the mode 
required by law. Duke v. JIarlihnm, 131. 

2. The use by the company of molley raised by such mortgage would not, 
of itself, be a ratification. If the company ratify the mortgage, it 
rou ld  not ralidate it  as  to other creditors if the mortgage is inralid 
when registered. Ibid. 

3. When a mortgage by a corporation is signed br  the president, secretary 
aild two stockholders, and duly witnessed, but there is no common seal 
attached, and the probate recites that i t  is "acknowledged by the 
secretary, ~ v h o  also proves the execution by the president and two 
stockholders," such probate is insufficient and dces not authorize regis- 
tration, and is ineffectual to pass title as  against creditors. Ibid. 

4. Where W. & Co., bankers, held cwtain funds as  agent for the paymwt 
of land, and also held a deed to the land, n hich was to be delivered 
wLen certain corrections were made, and, pending correspondence on 
this subject, W. & Co. mixed the fund ni th the assets of the banli, 
and thereafter made a general tlssignmeiit of all their effects for the 
benefit of creditors: Held, (1) there had been no delivery of the 
deed, and the maker of the deed could not recorer from the assignee 
the fund deposited to  pay the purchase-money upon delivery ; (2 )  the 
action being one a t  law to recover a specific sum, and not iiivolring 
any equitable elemeat, the plaintiff, failing to establish his demand. 
was liable for costs. Grififlz v. Winbome, 403. 
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AGRICULTURAL LIEN : See LIEK. 

ALTERS,4TITTE JUDGXENTS : 
Xot allowed in either civil or criminal actions. I n  re Deaton, 59. 

AMENDMEKT : 
1. Where a complaint, in an action begun before the Clerk, as  Probate 

Court, states matters properly triable in that Court. an amendment 
cannot be allowed in the Superior Court engrafting matters of which 
the latter Court alone has jurisdiction. Robeson v. Hodyes, 49. 

2. TThen, without amendment in such case, matters are inrestigated v7it1l- 
out objection. of which the Superior Court alone hacl jurisdiction. and 
judgment is  rendered thereon, the implied consent does not confer 
jurisdiction, and advantage can be taken of the defect i11 this Court. 
I b i d  

L4h1ERCESIEKT : 
Amercement, and not ciril action, is the r e m e d ~  g i ~ ~ e n  against a Sheriff 

for not making "cIue and proper" return of process. A\Ia~?ufactzhririlg 
Co. r. B t ~ z t o ~ ,  74. 

APPEAL : 
1. T h e n  an appeal is dismissed for failure to coniply with Rule 28 of the 

Rules of the Supreme Court, which requires a specified number of 
printed copies of the statement of the ease on appeal to he filed, a 
reinstatenlent of the case on motion is not a matter of course. but 
will onlo be allon-ed on good cause shozcn. Hortou v. Green. 104 
IV. C . ,  400, cited and appro~red. Whitehurst v. Petlipher, 39. 

2.  The refusal of the Court below to set aside a verdict 011 the ground 
that i t  was against the weight of the e~7idence cannot be rerien-ed 
on appeal. I b i d .  

3. The Court will not consider any exception uot set out in the "case on 
appeal," other than exception to the jurisdiction, or because the 
complaint does not state a cause of action. or to the sufficiency of a n  
indictment. Rule 27 and The Code, $550; XcKimzon r. Morriso% 
104 N. C., 354; TayTor v. Plurnmer and Walker v. Scott ( a t  this 
term) cited and approved. I b i d .  

4. An appeal from an order sustaining an exception to a referee's report 
and recommitting the case to the referee to take further evidence is 
premature and will he dismissed. TVallace v. Dotbglas, 42. 

6. When there is no exception taken except to  the judgment. usually no 
case on appeal is necessary, and i t  is sufficient to file the exceptions 
thereto in  ten days after judgment, as  provided by Rule 27 of this 
Court. Robesoih v. Hodges, 49. 

6. Where there are  no exceptions stated in the case on appeal, and no 
errors appear upon the face of the record, the judgment must be 
affirmed. Taylor v. Plurnnher, 56. 

7. The refusal to  give instructions, if asked in writing and in apt time, 
like the charge a s  given, is deemed excepted to (The Code, $412 [3] ) ,  
but none the less it  is the duty of the appellant to assign such a s  
error in making up his statement of case on appeal (T7~e Code, s560) ,  
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and if this is no,t done, the exception is deemed waived (Rule 27 
[4] ) . Ibid. 

8. By inherent right, as well a s  by statute, every Court has  the power 
to punish contempts committed in its presence, or so near a s  to inter- 
fere with the transaction of its business, and in such cases no appeal 
lies to any other Court. I n  re  DeaZon, 59. 

9. Where the contempt is not committed in the presence of the Court, 
but, a s  here, by the wilful disobedience of the process of the Court, 
and the publication of grossly inaccurate accounts of i ts  proceedings 
in  a newspaper with intent to bring the Court into contempt, a n  
appeal lies. Ibid.  

10. On such appeal, if from the Superior Court to this Court, the findings 
of fact by the Judge are  conclusive, and this Court can only review 
the law applicable to such state of facts. Otherwise, on appeal from 
a Court below the Superior Court to tha t  Court, it is then the duty 
of the Superior Court Judge to review the facts and the law, and, 
in  his discretion, he can hear additional testimony, orally or by 
affidavit. Ibid.  

11. It is  the duty of the Court passing sentence in proceedings for con- 
tempt to  set out in the record the facts found upon which judgment 
is passed. If the contempt consists in  publishing "grossly inaccurate 
accounts of the proceedings of the Court," the findings must show that 
the publication was made with intent to bring the Court into con- 
tempt, and the language used must be found and set out. Ibid. 

12. When, in an action against a Sheriff for a false return, the Court per- 
mits such return to be amended, the plaintiff should note his excep- 
tion, and, unless the amended return is admitted to  be true, proceed 
to try the issue. An appeal before final judgment on such admission, 
or a verdict, is premature, and will be dismissed. Manufacturing Go. 
v. Bumton, 74. 

13. When the appellant does not docket his appeal before the perusal of the 
docket of the district to which it belongs, the appellee, upon filing the 
certificate required by Rule 17, is  entitled, upon motion, to have the 
appeal docketed and dismissed. Rose v. Shaw,  126. 

14. If a n  appeal is not docketed before the call of that  district, a t  next 
term of this Court. is concluded, the appellee, upon exhibiting the 
certificate of the Clerk as required by Rule 17, may docket and have 
the appeal dismissed. Head-note in  Br?jan, v. Moq"i?zg, 99 N. C., 16, 
corrected. Bailey v. Brown, 127. 

15. I t  is  the duty of the Clerk within twenty days after the case on appeal 
is filed in  his office to  send up a transcript to this Court (Tlze code,  
g551), but not unless his fees are  paid by the appellant: Eemble, that 
leave to  appeal in fo rma  paupcris does not excuse appellant from 
paying costs of transcript. Ibid. 

16. If the transcript is not sent up in time by reason of the appellant's 
failure, when notified, to pay costs of the transcript, the appellee may 
move to docket and dismiss the appeal. Ibid. 
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17. When counsel misunderstand terms of written agreement as  to time of 
settling case on appeal, and there is reasonable ground for being mis- 
led thereby, and the case, a s  served by appellant, is lost, the case will 
be remanded with leave to parties to serve case and counter-case 
de r~ovo,  and upon disagreement, case on appeal to be settled by the 
Judge, nunc  pro tune. Mitchell v. Haggard, 173. 

18. An agreement "plaintiff may have thirty days to file his case on appeal 
from adjournment of Court, and defendant thirty days thereafter," 
entitles defendant to thirty days after swvice  of appellant's case. 
Ibid. 

19. An appellee may serve a "counter-case" to the "case on appeal," served 
by the appellant, instead of specific exceptions. Horne v. Smi th ,  322. 

20. The conclusion of the Court below a s  to the fact of delivery, supported, 
a s  i t  was, by some evidence, will not be reviewed in this Court. 
Avent  v. Arriwgton, 377. 

21. When the jury rendered their verdict for the plaintiff, and thereupon 
the Court, before rendering judgment upon the verdict, made a n  
order of reference for a n  account between the parties to  ascertain 
the balance due, to which no exception was made, but defendant 
appealed: Held,  that such appeal must be dismissed as  premature. 
BZachmel6 v. McCaine, 460. 

22. When the Court below enters interlocutory judgments or orders, excep- 
tions taken thereto cannot, generally, be brought up  for review until 
after final judgment. Ibid. 

23. When appellant is not seriously prejudiced by delay, and not deprived 
of any substantial right by the rendition of an interlocutory judgment. 
&c., the regular and orderly method of procedure is  to except and 
proceed t o  final judgment, so that  the appeal may bring up the whole 
case a t  once. Ibid.  

24. When this Court, in  its application of the law to the facts of a case, 
omits to  consider material facts, and the interests of parties a r e  
thereby affected, a petition to rehear will be granted, and, in so far,  
the former opinion will be modified and judgment reformed. Gay 
v. Grant,  478. 

25. The question of rejecting a letter offered in evidence is not reviewable 
in this Court unless the contents of the letter are sent up  with the 
record. Taylor  v. Navigation Co., 484. 

Appeal, when premature, 191. 

ARBITRATION AND AWARD : 
1. An award duly made upon an arbitration, and performed, constitutes 

a good plea in  bar to a subsequent action for the same cause. 
Cheatham v. Rowland, 218. 

2. Where the defendant pleads in bar of a n  action that the whole cause 
of action alleged in the complaint has been the subject of arbitration, 
and the award performed, and also alleges in his answer that  he never 
had notice of plaintiff's claim until after the arbitration: Held,  that  
the answer did not admit that the plaintiff's claim had not been sub- 
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ARBITRATIOX AND AWARD-continued: 
mitted to the arbitrators, and that it was competent for defendant to 
prove that it had been considered and mas embraced in the a m r d .  
Ibid. 

ARREST : See FAL~E IMPRISONMEKT. 

ASSETS. Petition to Make Real Estate: 
1. In  a proceeding by an administrator to sell the lands of his intestate 

to make assets, the heir can plead the statute of limitations to such 
claims of creditors as  have not been reduced to judg~nent against the 
administrator. The heir is  bound by such judgment, unless he can 
show that i t  was obtained by collusive fraud. Proctor v. Proctor, 222. 

2. Where in such proceeding the defendant (heir) pleaded that "if there is 
any indebtedness outstanding against the estate of plaintiff's intestate, 
the same is barred by the statute of limitations" (The Code, $163, 
par. 2 ) ,  "and the said statute of limitations i s  hereb~! pleaded against 
the collection of said claims" : Held, that although the plea is indefi- 
nite and unsatisfactory, i t  \ \as  the duty of the Court below to have 
considered and determined it, and a failure to do so is error. Ib id .  

ASSIGSAIENT : 
1. The ~vords "we promise to pay to L. 8: E., out of the proceeds of certain 

railroad ties ITe have now in Hertford County, amounting to forty- 
two hundred, the sum of a hundred and thirty-two dollars, - :' " 
and authorize the purchaser to retain Illat amount for them," cou- 
tained in a promissory note, are not sufficient to constitute it  a chattel 
mortgage or a n  equitable lien, though duly prored and registered. 
B ~ i t t  v. Harrell, 10. 

2.  S o r  is  such instrument a sufficient equitable assignment of the ties or 
the proceeds thereof, to the payment of the debt. Ibid. 

3. The fact that a debtor, in  a deed of assignment, reserves to himself the 
personal property exemption allowed him by the Constitution and 
l a n s  of the State, does not affect the validity of the deed, and is no 
evidence of a fraudulent intent. I t  is  not necessary, in this case, to 
decide whether the reservation in the deed of five hundred dollars of 
the money arising from the sale of property by the assignee ~ o u l d  
raise a presumption of fraudulent intent, and make, under the deed, 
as held by the Court belom-, fraudulent per se. Bobbitt v. Rodtcel!, 
236. 

4. Where W. $ Co., bankers, held certain funds a s  agent for the payment 
of land, and also held a deed to the land, which was to be delivered 
17 hen certain corrections mere made. and, pending correspondence on 
this subject, W. 6- Co. mixed the fund with the assets of the bank, 
and thereafter made a general assignment of all their effects for the 
benefit of creditors: H d d ,  (1) there had been no de l i~~ery  of the 
deed, and the maker of the deed could not recover from the assignee 
the fund depcsited to pay the purchase-money upon delivery ; (2) the 
action k i n g  one a t  law to recorer a ~pecific sum, and not involving 
any equitable element, the plaintiff, failing to establish his demand, 
was liable for costs. Criflth v. Winbome, 403. 
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ATTORKET AND CLIENT : 
1. An attorney cannot terminate his relation ~ ~ - i t h  his client a t  pleasure 

and xvithont notice, so long as  anything remains to be done about the 
matter in  which he is employed. Gooch v. Peebles, 411. 

2. So.  here P. was the attorney of am executrix, aild trustee under a  ill 
(she having also an interest in the propertr devised), who n as after- 
wards removed and another administrator d. b. I? .  c. t .  a,. having ad- 
Terse interest, was appointed in  his place, and P. became his attorney 
in the settlement of the estate: Held. that P.'s relations nere  so 
conflicting and antagonistic that the law m-ould not sanction his 
action, and this, though no compensation mas a c t u a l l ~  paid him. 
Ibid. 

3. And where, in proceedings by such administrator to sell certain lands 
of his testator for assets, the attorney, P., nho,  having purchased an 
interest of the testator's husband in the lands, riTas co-defendant with 
his client, the executrix. obtained a decree of Court without her 
knowledge, whereby he became entitled to the surplus proceeds of 
such sale: Held, he could acquire thereby no interest adverse to 
hers, and the decree should he vacated, so f a r  as  i t  affected or de- 
clared his interest. Ibid. 

4. The c'onflict of his cllbty as attorney for the administrator, charged 
with protecting the interests of the executrix and her cestui que trust 
under the  ill with his interest, as one of the defendants. asserting a 
claim against the estate, cannot be permitted in a Court of justice. 
Ibid. 

5. Discussion by D a v ~ s ,  J., of the duties and responsibilities of attorneys 
in their relations to  their clients. Ibid.  

BANKS AND BANKING: 
1. I n  an actiou by a receix~er of a National bank to recover the amount 

of certain drafts and checks draFn  by one S. on the bank, and paid 
by it during its existence : Held, that the then president's authorizing 
such transactions to pay debts due by himself. though with the Bno~vl- 
edge of the cashier of the banlr, is no sufficient defence. Dorcd v. 
Stepizcrbson, 467. 

2. The president and officers of the bank, other than the directors, have 
no authority to appropriate i ts  moneys for the payment of private 
debts. Zbid. 

3. The defendant cannot be in the place of one who had made " o x r -  
drafts," for he had no deposit in the banlr. Ibid. 

BILLS, BONDS AKD PROMISSORY XOTES : 
1. Where a single bond TTas executed in 1860, and more than ten years, 

exclusire of time between May, 1861, and January, 1870, had elapsed 
before the bringing of an action upon it, there is a presumption of 
payment or satisfaction thereof. Graxt v. Gooeh. 278. 

2. To rebut this presumption, the admissions of the maker and his admin- 
istrator are both competent; but the mere admission of the adminis- 
trator that he had not paid it rou ld  not be sufficient to rebut the pre- 
sumption as to his intestate. Ibid. 
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BILLS, BONDS AND PROMISSORY NOTES-continued: 
3. Ordinarily, evidence to rebut the statute of presumptions ought to  

embrace the whole period. Ibid. 

4. Where, in a former action in which the same instrument was in contro- 
versy, the administrator of the maker did not deny the allegation that 
the bond had not been paid: Held, that  upon the trial of a subsequent 
action, in which the question of payment was a n  issue, the record of 
this admission could be read as  evidence to rebut the presumption of 
payment. Ibid. 

5. The fact that  such former action was decided in favor of the defendant 
cannot avail to affect or lessen the weight of the admission. Ibid. 

6. Where the plaintiff, endorsee of a negotiable note, produces the same 
a t  trial in a suit for the consideration, its execution being admitted, 
the law presumes the plaintiff is the owner, and that it  n.as assigned 
to him before maturity, no evidence being offered to rebut this pre- 
.unllit ol!. Applegai-th v. Tillery, 407. 

7. Where the only evidence affecting the bona fides of the endorsemed 
was that, a t  the time of the emec~utiorb, there were some facts that 
might have indicated fraud on the part of the pazjee: Held, that  the 
plaintiff (endorsee) was entitled to  the instruction that there  as no 
sufficient evidence to go to the jury that the plaintiff was not the 
on7ner of the note, and that a failure on the part of the Court below 
to give this instruction, when asked, entitled the plaintiff to a new 
trial. Ibid. 

BOND : See BILLS, BOSDS AND PROMISSORT NOTES. 

BOND, OFFICIAL : 
1. T h e n  the proceeds of real estate, in proceedings to foreclose a mortgage 

given b r  a person since deceased, is  paid into the Clerk's office by 
judicial order, and subsequently it is directed that  the surplus of the 
fund, after payment of mortgage debt, be paid to the administrator 
of the mortgagor, as  assets to pay debts, non-compliance with such 
judgment is a breach of the bond, and the administrator is the proper 
party to maintain a n  action therefor. Sharpe v. Connellu. 57. 

2. The sureties on the bond a t  the time such breach occurs, are  not dis- 
charged by the Clerk subsequently renewing his bond with other 
sureties. Ibid. 

BRIEF O F  COUiSSEL, On Rehearing, 44. 

CASES OVERRULED : See OVERRULED CASES. 

CAVEAT EMPTOR, 463. 

CHARSCTER : 
Particular facts are inadmissible to prove general character, 23. 

CLAIM AND DELIVERY : 
Form of judgment in, 344. 
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CLERK : 
1. When the Clerk of the Superior Court, upon the certificate of the ac- 

kno~~ledgment  of a grantor in a conveyance, or of proof of its execu- 
tion, and privy examination of a married woman by a Justice of the 
Peace, adjudges such certificate to be in due form, admits the instru- 
ment to probate, and orders its registration, this is  the exercise of 
a judicial function, which cannot be delegated to a deputy, nor exer- 
cised by the Clerk as  to a n  instrument to which he is a party. White 
v. Connelly, 65. 

2. Hence, when the Clerk, who is the grantor in a deed of trust, acknowl- 
edges the execution of the same before a Justice of the Peace, who 
also takes the privy examination of grantor's wife, and the Clerk 
adjudges the certificate made by the Justice of such acknowledgment 
and privy examination to be in due form, admits the instrument to 
probate and orders registration: Held, that such registration is with- 
out legal warrant, and invalid as  to third parties. Ibid. 

3. When a mortgage is  acknowledged, and wife's privy examination taken 
before a Justice of the Peace, but the adjudication that the same i s  in 
due form and the order of registration is made by a Clerk of the 
Superior Court, who is the mortgagee therein, the adjudication and 
order by the Clerk, and the registration tbereunder, are void. Turner 
r. Connellg, 72. 

4. when the proceeds of real estate, in proceedings to foreclose a mortgage 
given by a person since deceased, is paid into the Clerk's office by 
judicial order, and subsequently i t  is directed that  the surplus of the 
fund, after payment of mortgage debt, be paid to the administrator 
of the mortgagor, as assets to pay debts, non-compliance with such 
judgment is  a breach of the bond, and the administlator is the proper 
party to maintain an action therefor. Shnrpe v. Connelly, 87. 

5. The sureties on the bond a t  the time such breach occurs, are  not dis- 
charged by the Clerk subsequeutly renewing his bond with other 
sureties. Ibid. 

6. I t  is the duty of the Clerk ~ ~ i t h i n  t\renty days after the case on appeal 
is filed in  his office to send up a transcript to  this Court (The Code. 
8651), but not unless his fees are paid by the appellant: Selmble. that 
leave to appeal in f o ~ m a  pnuperis does not excuse appellant from pay- 
ing costs of transcript. Bailey 5.  Brown. 127. 

7. If an appeal is not docketed before the call of that district, a t  next term 
of this Court, is concluded, the appellee, upon exhibiting the certificate 
of the Clerlr a s  required by Rule 17, may docket and hare the appeal 
dismissed. Head-note in Bryan v. Mori~ry, 99 N. C., 16, corrected. 
Ibid. 

Jurisdiction of ,  52. 
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COLOR O F  TITLE : 
1 . I n  proving continuous adverse possession under color of title. nothing 

must be left to conjecture . The testimony. if believed. must show 
the continuity of the possession for the full statutory period in plain 
terms or by necessary implication . Rtlfin v . Occrby. 78 . 

2 . One entering upon land under a deed or color of title that definitely 
describes the metes and bounds of the land coaveyed. or purporting 
to be passed to him. is presumed to prefer claim to all of the land 
covered by the paper title under nhich he holds. a ~ l d  no further . Ibid . 

3 . Where one enters upon land as a lessee of a definite portion of the 
territory covered by the deed under which his lessor claims. the pos- 
session of the former it~ul-ts to the benefit of his landlord to the out- 
side limits of the latter's deed . Ibid . 

4 . The fact that the ancestor of the plaintiff sank a shaft for mining 
purpcses. or built a house for laborers nho  mere norking in a mine 
on the land. would not be sufficient to show title under color in such 
ancestor unless it  had appeared also that the house had been continu- 
ously occupied or the mine regularly worked for seven years . Ibid . 
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COLOR O F  TITLE-oomtinued: 
5. Occasional acts of ownership, however clearly they may indicate a 

purpose to claim title and exercise dominion over the land, do not 
constitute a possession that v i l l  mature title. Ibid. 

6. Whatever doubt may have been entertained a s  to the competency of 
tax-lists, in cases like the present, this Court has decided that  proof 
of listing land for taxation is admissible as  a n  act done in pursuance 
of law and under a claim of ownership, though of very slight import 
as  evidence of tit le; but, if the testimony had h e n  admitted, the 
plaintiffs IT-ould still have failed to make a prima facie case, and the 
error does not entitle them to a new trial. Ibid. 

7. An instrument, though signed, is  not available to prove color of title 
unless it is delivered. Avent v. Airingto?z, 377. 

8. The delivery of a paper-writing offered to show color of title may be 
proved bx parol, and its probate and registration is not essential to 
such proof. Ibid. 

9. The Code, $1246, amended by Laws of 1885, ch. 147, making a contract 
for sale of land inadmissible without registration, does not make 
registration essential to the use of a deed to show color of title, where 
there is a claim and possession under it. Ibid. 

10. Possession under color of title works notice to purchasers. Ibid. 

COMMERCE, INTER-STATE : See INTER-STATE COMMERCE. 

CONDE1\INATIOK O F  LAND : See EMIXEIYT DOMAIK. 

COKSTITUTION : 
1. A creditor by contract has a vested right either to the remedy for the 

recovery of his debt that existed when the contract x a s  made, or 
another suEcient remedy in its stead. Long v. Walker ,  90. 

2. In  altering the remedy a State cannot, by lam, impair i ts  efficacy in the 
least degree, because the right to impair means a license to destrox. 
IBid. 

3. Before the year 1867 the creditor could cause execution to issue against 
the real and personal property of the debtor, and if there mere no 
personal goods, or, in the opinion of the Sheriff, not sufficient to sat- 
isfy the debt, the officer n-as required lo levy upon and sell, without 
embarrassment to the creditor, the whole body of the debtor's land, if 
necessary, a t  all events his entire interest in that sold. Ibid. 

4. If the new remedy, as  compared with that provided when the contract 
was made, has  a tendency to diminish the ~ a l u e  of the debt in the 
least degree, i t  is unconstitutional. Ibid.  

5. After the decision in the case of Ed~variCs v. Kearsey (96 U. S., loo) ,  
this Court and the Legislature of the State declared the Act of 1869 
unconstitutional as  to debts contracted before the 24th of April, 1868, 
and the liabilities of citizens were settled by the sale of-land to satisfy 
debts created before that date without allotment of homesteads. Ibid. 

6. The Constitution (Art. I ,  $19) guarantees the right to trial by jury, 
in  controversies respecting property, only in cases where, under the 
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common law, the demand that  the facts should be so found could not 
have been refused, and in fixing the question of compensation to the 
land-owner for right-of-way condemned to the use of a railroad, corn- 
missioners do not invade the nrovince that, under the ancient law, 
belonged exclusively and peculiarly to the jury. Railroad v. Parker, 
246. 

Article 4, section 12 ............................ .. ......................................................... 62 
" 10, " 2, 8 .................................................................................. 116 
" 1. " 19 ............................................................................................ 248 

CONTRACT : 
1. Formerly all contracts, or memoranda purporting to be contracts, to 

convey lands, were required by The Code, $1245, to be registered 
before they could be admitted in evidence. Qucere, whether this 
requirement is dispensed with by ch. 147, Laws 1885. Fortesque v. 
C r ~ w f m ~ t ,  29. 

2. When C. agrees to deliver on board plaintiff's schooners a t  certain land- 
ings lumber every month till, in the aggregate, i t  shall amount to 
4,500,000 feet, n i th  the further stipulation that such cargo shall be 
shipped from the landing to Elizabeth City a t  plaintiff's risk, and 
there measured, inspected and paid for : Hcld, that the plaintiff was 
entitled to recover two cargoes, so shipped, in  an action of claim and 
delivery brought against a creditor of C., who had caused one cargo 
to be seized before, and the other after, being discharged a t  Elizabeth 
City, under a warrant of attachment issued in an action against C. 
Albemarle L u m b e r  Co. v. TT'ilcox, 34. 

3. T h e n  property purporting to be sold is so separated as  to be fully 
identified and distinguished from other property of like kind, and the 
price is certain, or, by the terms of agreement, can be ascertained (as  
in our case by measurement and inspection). the payment of any part 
of the price as  earnest money, or by note in lieu of it, or the delivery 
of the property, postponing the settlement until the quantity can be 
definitely determined, makes the sale complete. Ib id .  

4. TVhere there is an actual delirery, but no distinct agreement as  to  the 
exact price of an article. and no means provided of making i t  certain, 
the title does not pass, and, if the person consume the article so deliv- 
ered to him, he becomes liable on an implied promise to pay the rea- 
sonable value, but not b)- force of the inchoate contract to sell. Ib id .  

5. A creditor by contract has a vested right either to the remedy for the 
recovery of his debt, that existed when the contract was made, or 
another sufficient remedy in its stead. L u v ~ y  v. TT'aZker; 90. 

6. I n  altering the remedy a State cannot, by la~v ,  impair its efficacy in 
the least degree, because the right to impair means a license to  
destroy. Ibi&. 

7. If there is no technical insurable interest, only the insurance companies 
can avail themselves of i t  as a defence on account of such contracts 
being against public policy. Fertilieer Co. v. Reams,  2%. 

8. A contingent assignment of an insurance policy, with the subsequent 
assent of the company, makes a new aud valid contract ~ v i t h  the 
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assignee,  and puts the legal title to the amount of the loss in him, and 
he may sue for i t  in his on-n name. Ib id .  

9. Even if the assignments of the insurance policies were made to secure 
indebtedness, they nere  not void as  against plaintiffs for want of 
registration, where the assignor and assignee were partners. Ibid.  

10. The contract of a guarantor is a separate and distinct obliqation from 
that of the principal debtor, and it is immaterial that  the guaranty 
is written upon the same paper as  the original obligation. His lia- 
bility is not that of a surety. C n l e m a ~ l  v. Fuller .  328. 

11. In  an acticn to declare, among other things, a contract rescinded, plain- 
tiffs proposed to show that defendants offered to con~promise the 
matter ;  the defendants, without objection, had already testified that, 
after failing to make settlement with plaintiffs, they had offered to 
accept a sum bx way of compromise: Held ,  that while, generally, 
an offer of compromise is incompetent evidence, inasmuch as  i t  n-as 
irrelevant in this case, its admission could not prejudice defendants, 
and n as harmless. R e a v i s  I-. Orenshnto, 369. 

12. Where it  appeared from the evidence that both plaintiffs to one 
of the defendants and asked him not to ship certain machinery pre- 
vioubly ordered and contracted for, and the machinery was not 
shipped, and there was also an offer by the plaintiffs to pay damages: 
Held ,  there 17-as some evidence to go to the jury of a rescission of the 
contract. Ibid.  

13. A contract ~vhere one gl-ants to a company the right for ten years to 
land and receive all freights for a certain to~vn amounts to more than 
a license. T a y l o r  v. S a ~ i g n t i o ~ z  Co., 454. 

14. Taking this to be a mere right-of-way. i t  falls x~i thin the statute allow- 
ing registration ( T h e  Code. #126-2), in that it  purports to convey an 
"interest in or concerning land." Ibid.  

15. A contract signed by an authorized agent may be ratified by the com- 
pany, and for this purpose its acts are  sufficient. Ib id .  

16. As there  as nothing in the contract to forbid pla in t i f f  having another 
wharf, evidence of this was inadmissible. Ibid.  

1. Alternatire judgments are not allovied, either in civil or criminal cases. 
hence it  is error to sentence a party to "pay a fine of $40, and in 
default thereof be imprisoned thirty days. I n  r e  Deatou.  59. 

2. By inherent light, as well as  by statute, every Court has the pon-er to 
punish contempts committed in its presence, or so near as  to inter- 
fere with the transaction of its business, and in such cases no appeal 
lies to any other Court. Ibid.  

3. Where the contempt is not committed in the presence of the Court, but, 
a s  here, by the wilful disobedience of the process of the Court, and 
the publication of grossly inaccurate accounts of its proceedings in a 
newspaper v i t h  inteiit to bring the Court into contempt, an appeal 
lies. Ihid.  
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CONTEMPT-continmed: 
4. On such appeal, if from the Superior Court to this Court, the findings 

of facts by the Judge are conclusive, and this Court can only review 
the law applicable to such state of facts. Otherwise, on appeal from 
a Court belo~v the Superior Court, to that Court, i t  is then the duty 
of the Superior Court Judge to revien7 the facts and the law, and, in 
his discretion, he can hear additional testimony, or all^ or by affidavits. 
Ibid. 

5. I t  is the duty of the Court passing sentence in proceedings for contempt 
to set out in the record the facts found, upon which judgment is 
passed. If the contempt consists in publishing "grossly inaccurate 
accounts of the proceedings of the Court," the findings must show that 
the publication mts  made with intent to bring the Court into con- 
tempt, and the language used must be found and set out. Ibid. 

6. The Code, #654, providing prcceedings "as for contempt," applies only 
to civil actions,-except sub-sections 4, 5 and 6. I t  is only i n  pro- 
ceedings as  for contempt that  the notice to show cause must neces- 
sarily be based upon an affidavit. Ibid. 

7. A party charged with contempt i s  not entitled to a trial by jury. Ibid. 

8. The maror has jurisdiction to punish for contempt. Ibid. 

CORPORATIONS : 
1. The assent of a majority of stockholders, expressed elsewhere than a t  

a meeting of the stockholders, a s  where the assent of each is given 
separately and a t  different times to a person who goes around to them 
privatelr, does not bind the company. An agency to execute a mort- 
gage given in this manner gives no validity to the mortgage. I t  is 
not the corporation's act, which can o n l ~  be authorized in the mode 
required by law. Duke v. Xar7~ham, 131. 

2. The use by the company of money raised by such mortgage would not. 
of itself, be a ratification. If the company ratify the mortgage, i t  
~vould not validate i t  as  to other creditors, if mortgage is illvalid 
when registered. Ibid. 

3. When a mortgage by a corporation is signed by the president, secretary 
and two stockholders and duly ~vitnessed, but there is  no common seal 
attached, and the probate recites that it  is "acknowledged by the 
secretary, who also proves the execution by the president and tm-o 
stockholders," such probate is insufficient and does not authorize regis- 
tration, and is ineffectual to pass title as  against creditors. Ibid. 

4. Any convexance or mortgage of its property executed by any corpora- 
tion is void and of no effect as to the creditors of said corporation 
existing a t  the time of the execution of said deed or mortgage, and 
~ v h o  shall commence proceedings to enforce their claims against the 
corporation within sixty days after registration of the conveyance. 
Duke v. 1Uar7dmm, 138. 

COSTS : 
1. When a reargument is ordered by the Court (Rule 3S), and an addi- 

tional brief is printed, the cost thereof. not exceeding ten pages, will 
be allowed to the successful party, under Rule 37. Emry v. Railroad, 
44. 
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2. One C., as  executor, recovered judgment against the defendant on a 
debt due to his testator by contract before the year 1867, and caused 
execution to issue. The defendant paid to the Sheriff the principal 
and interest of the judgment, and took his receipt therefor (not in- 
cluding costs). The Sheriff sold the land of defendant, already leried 
on to satisfy the costs, a t  which sale plaintiff bought, and brings this 
action to recover ~ossession:  Held. that the right to recover dis- 
bursements, in case of default in payment, being secured by law, when 
the contract was made, entered into and formed a part of it ,  and such 
costs as incidents of the judgment constitute a lien upon the same 
property, and to the same extent, as the principal and interest of the 
debt. Long u. Walker, 90. 

3. This lien exists in favor of the officers of the Court when they do not 
require the plaintiff, as  they hare a right to do, to pay their fees in 
advance. In such instances the officers (Sheriff and Clerk of the 
Court) hare the right of retainer to the extent of the costs out of the 
amount collected, and neither can be compelled to look exclusively to 
the plaintiff's prosecution bond, nor prerented from exhausting his 
remedy against the debtor, by reason of any receipt or compromise 
between the judgment creditor and debtor. Ibid. 

4. The reccipt given in this case did not operate, like the receipt of prin- 
cipal and interest of a debt, while suit is  pending for its collection, 
to extinguish plaintiff's clam against defendant for the costs incident 
to the action, in  the absence of some special agreement to the con- 
trary. Ibid. 

.5. I f  the sale of defendant's land under the execution would hare been 
valid without allotting him a homestead thereon, when the principal 
and interest of the debt had not been paid, the estate of the debtor 
passed to the plaintiff under the sale to satisfy the costs due by virtue 
of the execution. Ibid. 

6. I f  the creditor is required to pay the costs of allotting any homestead 
in advance and of selling successively the fxcess, the reversion and 
the homestead itself, and incurs the risk of paying such expenses 
without reimbursement, if the proceeds of all do not pay his debt, the 
value of the debt is diminished by the sum total of such expense and 
by the decreased amount realized by selling the reversionary interest 
and homestead separately. Ibid. 

7. When an action is ordered remored to another county, it is error in the 
Judge presiding in the Superior Court of the county from which the 
cause is remol-ed, a t  the nest term thereof, and before the term of the 
Court in the county to which it  was remored, to direct that the action 
be dismissed if the costs of the transcript be not paid in a time speci- 
fied. The party procuring the order of removal has until the term of 
the Court to which the cause is remored to deposit his transcript. 
Fisher r. Vining Compcc?~~, 123. 

8. When a motion to re-tax a bill of costs is made a t  the next term after 
judgment is entered, i t  is error for the Judge to hold that he has no 
power to entertain it. Semble, the motion could be made any time 
within one Scar after judgment. 11% re Smith, 167. 



COSTS-continued: 
9. Csually, a ruling of the Court upon taxation of witness tickets is not 

appealable, but i t  is otherwise when the Court refuses to act on the 
motion, on the ground of a want of power. Ibid. 

When plaintiff liable for costs, 403. 

COUNSEL : 
Obser~at ions by MERRIMON, C. J., upon the duties and responsibilities of 

counsel. Entry v. Railroad, 45. 

Agreement of-case on appeal, 173. 

COUNTER-CLAIM, 191. 

DAMAGES : 
Where. upon an issue of damages for advertising for sale land embraced 

in a deed of trust securing a contract which had been rescinded, there 
was no eridence to go to the jury by which to determine the amount 
of damages: Held, that the charge of the Court that  "if the jury 
shall decide that plaintiff is entitled to damages, the measure of his 
damages ~vi l l  be his loss resulting from inability to sell his land," etc., 
was error, and entitles defendant to a new trial. Reazjis v. Orenshaw, 
369. 

DEED : 
1. Prior to  the present Constitution, a deecl by husband to wife, founded 

on a raluable consideration, was upheld in equity. Winborne v. 
Downing, 20. 

2. A deed which conveyed "to C. D. a certain parcel of land" (describing 
i t )  contained a clause as  follows: "And I do further agree to nar ran t  
and defend the title of the same to her, the said C. D., her heirs o r  
assigns forever," conveyed a fee-simple estate. Ibid. 

3. Unless this construction is given, the words "to her heirs," and the 
term "forever," would be meaningless. Ibid. 

4. Disorderly arrangement and punctuation may be disregarded when 
necessary to get the intention of the parties. Ibid. 

5.  A deed absolute on its face, but intended as  a mortgage, cannot operate 
a s  such unless it  is alleged and proved that the clause of redemption 
was omitted by reason of ignorance, mistake, fraud or undue advan- 
tage. Green v. Xherrod, 197. 

6. Where the description in a deed offered to show title was ' ' f i f t~ acres 
of land lying in the county of Hertford and bounded as  fol lom: By 
the lands of John H. Liverman, John P. Liverman and Isaac J. 
Snipes" : Held, that  the lauguage left open for explanation by parol 
proof only the question whether there was a tract of land in Hertford 
County containing fifty acres, and so bounded by the lands of the 
three persons named as to separate i t  from the other tracts and indi- 
cate its limits with reasonable certainty. Blozo r. Vaughaa, 198. 

7. I n  the complaint filed the land was described a s  "adjoining the lands 
of Jehu P. Lirerman, John H. Liverman and Isaac J. Snipes, and 
containing fifty acres" : Held, that the description in the complaint 
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was too vague to be explained by pnrol testimony, and if the tran- 
script was correctly copied in the complaint, the action might have 
been dismissed for failure to state facts sufficient to constitute a 
cause of action, or after the eridence was heard the jury might hare 
been told that there was a fatal variance between the allegations and 
the proof. Ibid. 

8. A deed that  contains no descriptive word or phrase sufficient, with the 
aid of competent extrinsic testimony, to identify and determine all 
of its bou~~dnry  lines, will not pass any estate to the bargainee therein 
named. Ibid. 

9. The test of the admissibility of evidence dehors the deed is involved 
in the question whether it tends to explain some descriptive word or 
expression contained in it, as  to show that such phraseology, otherwise 
of doubtful import, contains in itself, with such explanation, an identi- 
fication of the land conveyed. The rule is founded on the maxim, 
"Id cerfum est guod certum reddi potest." Ibid. 

10. The rule that the descriptire words in the deed must. with the aid of 
the enidencc aliunde, to which they po in t ,  identify the boundaries of 
the land conreyed, has been sancationed by the Courts, not only upon 
the idea that  there must he a certain subject-matter, but because its 
obseraance is essential to a proper enforcement of the statute of 
frauds. Ibid. 

11. The sufficiellcy of descriptions in leries were made to depend, in soiuc 
instances. upon the constr.uction given by the Courts to the statute 
(Rev. Code, 516, ch. 62),  prescribing v h a t  they should contain, and 
hence the Courts held descriptions in levies sufficiently definite that 
have been declared too vague in deeds of conT7eyance. Ibid. 

12. Proof in this case that a tract of land, containing one hundred and 
t~ventp-fire acres and belonging originally to John TV. Blow, from 
\ahom the ancestor of piaintiffs claimed, \Tas completely surrounded 
and bounded bx the lands of the three persons named in the deed, will 
not identify the land ~ahich the deed purports to convey, because there 
is no testimony to sbow in what part of it  the fifty acres is to be laid 
off. (Hin to?~  V. Roach, 95 IS. C., 106, overruled.) Ib id .  

13. TThere two tracts of land vere described in a Sherib's deed a s  follon-s: 
"lst, a certain tract of land in aforesaid county, adjoining the lands 
of J. R. Conner and others, containing fifty acres, more or less; 2d, a 
certaiu tract of land in aforesaid county, adjoining the lands of J. B. 
Spiveg and others, containing twenty-five acres, more or less": Held, 
that  both descriptions were too vague and indefinite to be aided by 
parol proof. Wilson v. Johnson, 211. 

14. The facts relied upon as the basis of a defence or counter-claim must 
be set out in  an answer with the same precision as is requisite in a 
complaint, and, therefore, a defendant who expects to prove that  there 
was an actual mistake by which the n-ord "heirs" was omitted from a 
deed which he proposes to offer in eridence, or to insist that  there is 
internal evidence in such deed that the grantor intended to conrey the 
fee and omitted the word of inheritance by mistake, must set up his 
equity in his answer. dnderso?~  v. Logan, 266. 
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DEED-continued: 
15. The Courts, in order to carry out the intent of the grantor, where i t  

could be gathered from the face of a deed, have construed convey- 
ances a s  passing an estate of inheritance in all cases where the word 
"heirs" was joined as  a qualification to the name or designation of the 
bargainees. even in the clause of warranty, or nhere the co17enant of 
~ ~ ~ a r r a n t y  was confused with the premises or habendurn, if, by the 
transposition of it, or by making a parenthesis, or in any way disre- 
garding punctuation, the m-ord "heirs" could be made to qualify the 
apt words of conveyance in the premises, or the words "to have and 
to hold" in the habendurn and tenendum, even though i t  mas made 
to do double duty a s  a part of the corenant of warranty. Ibid. 

16. Where there a r e  no 33-ords of colweyance in the instrument, or where 
the word "heirs" does not appear in any part of the deed except in 
corlnection with the name of the bargainor, or with some expression 
such a s  "party of the first part," used in the clause of warranty, or 
elsenhere, to designate the grantor, the deed, if executed before the 
Act of 1879 was passed, will be construed as resting only a life- 
estate in the bargainee. Ibid. 

17. Where the deed set forth that the bargainors, "for and in consideration 
of the sum of t n o  thcusand dollars to them in hand paid by J. TV., 
doth give, grant, bargain, sell and convey all of the piece or parcel 
of land, or so much as  our interest, lying and being," $c. (giving a 
description of the land) ,  "to hare and to hold all of our interest in  
the abore mentioned lot from ourselves, our heirs and all that may 
claim under us and our assigiw forerer, all that abore-mentioned lot 
and premises" : Held, that the bargainee took only a life-estate. 
Ibid. 

18. When a certificate of probate is  not sufficient to entitle the instrument 
to registration, if a party makes i t  part of his pleading he ~vaives the 
question of its admissibility. dvent v. drrington, 377. 

19. So likewise, defendant1& admission that a paper-writing in  question is 
the one attached as  an exhibit in the pleadings, relieres the plaintiff 
of yroving its contests. but its delivery and sealing may still be dis- 
puted. Ibid. 

20. Where a deed is prored and registered there is a presumption of proper 
delivery, nothing more appearing. Ibid. 

21. ,411 instrument, though signed, is not available to prove color of title, 
unless it  is delivered. Ibid. 

22. The delivery of a paper-n-riting, offered to show cclor of title, may be 
prored by parol, and its probate and registration is not essential to 
such proof. Ibid. 

23. The Code, $1245, amended by L a m  of 1885, ch. 147, making a contract 
for sale of land inadmissible ~ i t h o u t  iegistration. does not make 

_ registration essential t o 3  use of a dwd to shoo. calnr nf title, m h m e  7 .  

there is a claim and possession under it. Ibid. 

24. Possession, under color of title, works notice to purchasers. Ibid. 

25. The conclusions of the Court below a s  to the fact of delivery, supported, 
as  it  was, by some evidence, will not be reviewed in this Court. Ibid. 
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26. Declaraticns of grantor of delivery, being against his own interest, are 
admissible to show it. Ibid. 

27. h deed, absolute upon its face, may be treated as  a mortgage, when it 
was agreed. a t  the t ime of i ts  eaecution, that  such should be i ts  pur- 
pose. But the proof of this should be strong and satisfactory. 
Il'afers v. CrabtlAee, 394. 

28. But if the purpose of the deed was to operate as  a mortgage, i t  cannot 
haye that effect against subsequent bona fide purchasers for value 
and without notice. Ibid. 

29. When such contemporaneous agreement is afterwards reduced to writ- 
ing, it  relates back to the execution of the deed. Ibid. 

30. T h e n  a deed, absolute on its face, but intended as  a mortgage, mas 
executed in 1859, and a defeasance TTas executed in pursuance of the 
intention of the parties in 1861, and recorded in 1862, and in 1864 
the records were destroyed: Held, that subsequent purchasers for 
value, without actual notice, whose deeds were duly recorded, n-ere 
not affected with notice of such registration. Ibid. 

31. hTor can re-registration of the defeasance in 1886, after the registration 
of the nkesne conveyances to the innocent purchasers, avail to defeat 
their rights. Ibid. 

32. Where, in such case, plaintiff had notice of the registration of the 
mesne conveyances, and of possession of defendants under them for 
fifteen years, and all this time and for eight years after paping the 
debt secured by the deed, he failed to register the defeasance or assert 
his claim: Held, he was guilty of gross negligence and not entitled 
to the relief of a Court of Equity. Ibid. 

Evidence of intent of party to a deed, 23. 

Registration of, 66. 

DELIVERY : 
Presumption of proper delivery. 377. 

DESCRIPTIOX IX DEED : 
1. TT7here the description in a deed offered to show title \i7as "fifty acres 

of land Iying in the county of Hertford, and bounded as  follows: By 
the lands of John H. Liyerman, John P. Lirerman and Isaac J. 
Snipes" : Held, that the language left open for explanation by par01 
proof only the question whether there was a tract of land in Hertford 
County, containing fifty acres and so bounded by the land of the three 
persons named as to selsarate i t  from other tracts and indicate its 
limits with reasonable certainty. BZozo r. Vaugkan ,  198. 

2. I n  the complaint filed the land v a s  described as "adjoining the lands 
of John P. Liverman, John H. Liverman axid Isaac J .  Snipes, and 
containing fifty acres" : Held, that the descriptioll in  the complaint 
mas too vague to be explained by parol testimony, and if the tran- 
script was correctly copied in the complaint, the action might have 
been dismissed for failure to state facts suficieat to  constitute a 
cause of action, or after the evidence was heard the jury might haye 



INDEX. 

DESCRIPTIOK IN DEED-coztinued: 
been told that  there was a fatal variance between the allegations and 
the proof. Ibid. 

3. A deed that contains no descriptive word or phrase sufficient, with the 
aid of competent extrinsic testimony, to identify and determine all of 
i ts  boundary lines, will not pass any estate to the bargainee therein 
named. Ibid. 

4. The rule that  the descriptive words in the deed must, with the aid of 
the evidence nliunde, to m-hich they poilzt, identify the boundaries 
of the land conveyed, has been sanctioned by the Courts, not only 
upon the idea that there must be a certain subject-matter, but because 
its observance is essential to a proper enforcement of the statute of 
frauds. Ibid. 

5. The sufficiency of descriptions in levies were made to depend, in some 
instances, upon the construction given by the Courts to the statute 
(Re~r. Code, $16, ch. 62) ,  prescribing what they should contain, and 
hence the Courts held descriptions in  levies sufficiently definite that  
hare  been declared too rague in deeds of conveyance. Ibid. 

6. Where two tracts of land were described in a Sheriff's deed a s  follows: 
"lst, a certain tract of land in aforesaid county, adjoining the lands 
of J. R. Conner and others, containing fifty acres, more or less; 2d, a 
certain tract of land in aforesaid countr, adjoining the lands of J. B. 
Spirey and others, containiilg twenty-five acres, more or less" : Held, 
that  both descriptions were too vague and indefinite to be aided by 
parol proof. TVilson v. Johnson, 211. 

7. Where the deed set forth that the bargainors, "for and in consideration 
of the sum of two thousand dollars to them in hand paid by J. W., 
doth give, grant, bargain, sell and convey all of the piece or parcel of 
land, or so much as  our interest, lying and being," kc. (giving a 
description of the land) ,  "to have and to hold all of our interest in  
the above-mentioned lot from ourselves, Our heirs and all  that may 
claim under us  and our assigns forever, all that  above-mentioned lot 
and premises" : Held, that the bargainee took only a life-estate. 
Anderson v. Logan, 266. 

DEPOSITIONS : 
A party offering to read a deposition a s  evidence must prove that he has 

given the notice of the opening of the deposition before the Clerk, 
prescribed by The Code, $1357, or show facts that would amount to 
a waiver by the opposite party of the statutory requirement. 

DISCRETION O F  JUDGE, 440. 

DIVORCE : 
1. When, in an action for divorce a mema et thoro, there was no evidence 

of turning feme plaintiff out of doors a t  any time more than six 
months before the bringing of the action: Held, that the issue, "Did 
the defendant maliciously turn plaintiff out of doors?" was properly 
excluded. Jackson v. Jackson, 433. 

2. It is not a sufficient compliance ~ i t h  the law, i n  such cases, to charge 
ill-treatment generally, or that  the condition of feme plaintiff was 
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DIVORCE-cotztinued: 
intolerable by reason of her husband's conduct; the complaint ought 
to  shorn the particulars of the ill-treatment, and that i t  was without 
provocation on her part. Ib id .  

3. The complaint ought to show, and the Court, before granting such 
dirorce. mast see, either that the llusband abandoned his family, or 
maliciously turned the plaintiff, his wife, out of doors, or endangered 
her life bg cruel, tortuous treatment. or offered such indignities to her 
person as rendered life a burden. IBid. 

4. Where, in such case, facts stated in the complaint \?-ere not sufficient 
to constitute a cause of action: Held, that a motion to dismiss, made 
for the first time in the Supreme Court, should be allowed. Ibid.  

5. The defects in  this case were such as might have been cured by amend- 
ment of the complaint, by leave of the Court. so as  to correspond with 
the verdict and judgment. Ib id .  

DOWER : See H c s n . 4 ~ ~  -4XD WIFE. 

1. In  special proceedings. pending before Clerks, the parties have the right 
to insist that a n r  issue of fact raised by the pleadings shall be framed 
b j  the Clerk and transmitted ro the Superior Court i n  term for trial 
by jury, and nhere they fail. before an order appointing commissicln- 
ers is  made, to insist upon a verdict upon the controverted facts, they 
TT aive the right of trial by jur j ,  eren it  i t  be conceded that the statute 
gives then1 the right to demand it. Railroad v. Parker, 246. 

2. If the land-owner can even demand that an issue be found upon the 
question of damages in condemnation proceedings, previous to the 
appointment of commissicmers, he cannot do so after the report of 
the commissioners and exceptions to it  are filed. The Judge, then, 
has the power to order a new appraisernent, to modify or confirm the 
report, but not to allow, on motion of one of the parties, in  spite of 
the objection of the other, a trial of the issues by jury. Ib id .  

EKTRIES AKD GRANTS : 
The certificate of the Clerk of the Court, required by The Code as  a pre- 

requisite to the registration of ilistruments of writing named therein, 
is not essential to the ralidity of the registration of a grant;  the 
great seal of the State is sufficient authority for such registration. 
Eay v. Xfewart, 4'72. 

EQUITY : 
I n  cases where the purchase-money for land is furnished by different 

persons. each holds a n  equitable interest in proportion to the amount 
of purchase-money paid by him, and the relative interests are not 
changed by the fact that one subsequentlS advances a sum for better- 
ments placed on the land in excess of his proportional interest. 
Thzirber v. LaRoque, 301. 

EQUITABLE ASSIGNNEKT : See A~SIGNMENT. 

EQUITABLE LIEN : See MORTGAGE. 
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ESTOPPEL : 
1. Where, in  supplementary proceedings, the 

souqht to subject the amount recovered 
judgment creditors of R. 
by R.'s receiver in suits - 

against certain insurance companies on account of loss, by fire, of 
some tobacco, which loss was payable to one 31.: Held, that  where 
such suits were brought to determine the liabilities of the  insurance 
companies solelg, and the other questions were left to be determined 
by these procwdings, the finding of the Court in those suits that  R. 
was the sole owner of the tobacco was not an estoppel upon M., who 
was resisting the claims of the judgment creditors. Pertilixef- Co, v. 
Reams, 283. 

2. The pendency of a n  appeal from a judgment of the Justice of the Peace 
upon the cause of action-the order of arrest havillg been discharged 
as void-is no bar to the maintenance of an action for unlawfully 
causing the arrest of an alleged debtor upon the void order of arrest. 
Ibid. 

EVIDEKCE : 
1. I n  an action against the principal obligor in  a bond executed prior to 

1868, his admission that  neither he nor his surety have paid the bond 
is sufficient to rebut the presumption of payment, nothing else appear- 
ing. Cartwright v. K e m n n ,  1. 

2. If insolvency of the obligor is relied upon to rebut the presumption of 
payment arising from the lapse of time, i t  must be shown to have 
existed continuously during the entire statutory period. A1sto.r~ v. 
Hawkins ,  3. 

3. The non-residence alone of the obligor is  not sufficient to rebut the 
presumption of payment arising from the lapse of time, though evi- 
dence of that  fact is competent in support of other proof, such a s  
insolvency, to  rebut the presumption of payment. Ihid. 

4. Where the defendant mas a non-resident, and the only evidence of 
insolvency was a letter m i t t e n  by him to a person not in any Tvay 
connected with the bond sued on, from which it  appeared that  he was 
in  possession of considerable property, but in which he declared that 
he had his property so fixed that his creditors could not disturb i t :  
Held, not sufficient to rebut the presumption of payment. Ibid.  

5. I f  actr~al payment is relied upon, the prohibition of the competency of 
parties in interest as witnesses does not apply, alite?., where the stat- 
ute of presumption of pajment is invoked. Ibid. 

6. Upon the trial of an action involving the hona fides of a deed conveying 
land, it  mas in evidence that both parties claimed under one C.-the 
plaintiff through execution sale, the defendant br  private sale. C. 
died pending suit, but his deposition, taken on behalf of the defendant, 
was. without objection of the plaintiff, admitted, in which he testified 
in  relation to the circumstances of the alleged fraudulent sale and 
conveyance of defendant: Held, that, under the last clause of section 
590, The  Code, the defendant became a competent witness in his own 
behalf in respect to the same transaction. Nixon v. ;CZcKin?zey, 23. 

7. While evidence of the intent of a part5 to a deed is never competent 
for the purpose of changing its obvious meaning or adding new pro- 
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visions when its meaning is  clear, nevertheless, where i t  is material 
to  ascertain whether a grantor acted in good faith in  executing a deed, 
o r  the motives of the grantee in  taking benefit under it, the evidence 
of such grantor or grantee is  competent upon the question of intent. 
Ibid. 

8. Particular facts are  inadmissible to prove general character. Ibid. 

9. Parol evidence is not admissible to prove the terms of a verbal agree- 
ment to convey land, when the party against whom it is asserted 
denies its existence. Portesque v. Crawford, 29. 

10. Nor will a receipt containing no description of the land, but simply 
reciting that the money was the balance, or on account of land, be 
sufficient to admit parol evidence in support of the agreement. Did.  

11. A survey and plat of the land, made under the direction of the alleged 
vendor, containing no reference to the receipt alleged to have been 
given for the purchase-money, will not be sufficient to  uphold the 
agreement; nor will parol evidence be received to connect it with such 
receipt. Ibid. 

12. Formerly, all contracts, or memoranda purporting to be contracts, to 
convey lands, were required by The Code, $1245, to be registered 
before they could be admitted in evidence. gufxre, whether this re- 
yuirement is dispensed with by ch. 147, Laws 1885. Ibia. 

13. The refusal of the Court below to set aside a verdict on the ground 
that  i t  was against the weight of the evidence cannot be reviewed on 
appeal. Whitehurst v. Pettipher, 40. 

14. Whatever doubt may have been entertained as  to the competency of 
tax-lists, this Court has decided that  proof of listing land for taxation 
is admissible as  an act done in pursuance of law, and under a claim 
of ownership, though of very slight import as evidence of tit le; but 
if the testimony had been admitted the plaintiffs would still have 
failed to make a pm'ma  facie case, and the error does not entitle 
them to a new trial. EufJi?t v. Overby, 78. 

15. The rules as  to the qz~arzfz&m. and quality of proof required in  certain 
classes of cases laid down in Harding v. Long, 103 N. C., 1 ;  B r o w  v. 
Xitchell, 102 N. C., 347; EZy v. EarZy, 94 N. C., 1, will be adhered to 
without modification. Berry v. H a &  154. 

16. Testimony that a person is sane or insane a t  the time of trial is com- 
petent as  tending to show the condition of his mind a t  a previous 
period, when some act was done by him, the character or validity of 
which depended upon his  mental capacity, and such evidence does not 
become incompetent by the mere lapse of time, but the evidence must 
be left to the jury to judge of its weight. Ibid. 

17. A party offering to read a deposition as  evidence must prove that  he 
has given the notice of the opening of the deposition before the Clerk 
prescribed by The Code, $1357, or show facts that  would amount to a 
waiver by the opposite party of the statutory requirement. Ibid. 

18. What effect is to be given to testimony competent in  law to establish a 
fact must be left to the jury, but opinions of chancellors, when per- 
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EVIDENCE-continued: 
forming the functions of a jury, as  well as  a Judge, upon particular 
states of fact, must not be mistaken for rules of evidence and applied 
where the facts in evidence before a jury are  analogous. This cannot 
be done without invading the province of the jury. Ibid. 

19. The test of the admissibility of evidence dehors a deed is involved in 
the question whether i t  tends to  explain some descriptive vord or 
expression contained in it ,  as to show that  such phraseology, other- 
wise of doubtful import, contains in itself, with such explanation, a n  
identification of the land conveyed. The rule is founded on the 
maxim, "Id certum est yuod certurn reddi potest." Blow v. Vaughan, 
198. 

20. Proof that a tract of land, containing one hundred and twenty-five 
acres and belonging originally to John W. Blow, from nhom the 
ancestor of plaintiffs claimed, was completely surrounded and bounded 
by the lands of the three persons named in the deed. nil1 not identify 
the land which the deed purports to  convey, because there is no testi- 
mony to show in w11at part of it  the fifty acres is  to be laid off. 
(Hinton r. Roach. 95 N. C., 106, overruled.) I b i d .  

21. Where the defendant pleads in bar of an action that the whole cause 
of action alleged in the complaint has been the subject of arbitration. 
and the award prlformed, and also alleges in his ansner  that he 
never had notice of plaintiff's claim until after the arbitration : Held, 
that the ansner did not admit that the plaintiff's claim had not been 
submitted to the arbitrators, and that i t  n a s  coml~etent for defendant 
to  prove that it  had been considered and was embraced in the award. 
Cheatham v. Rozcla?zd, 218. 

22. A party who puts his adversary on  the btalld gives him an opportunity 
to testify on his om11 behalf on cross-examination, and ~vaives his 
right of impeaching him by attacking his credibility, but retains the 
privilege of contradicting him by testimony of other witnesses incon- 
sistent with his. Helms v. Greex, 251. 

23. I t  was this well-established rule of evidence that  was laid down in 
Reiger v. Davis. 67 N. C., 189, but i t  was misconstrued and incor- 
rectly stated in T?-edzcell v. Graham, $8 1L'. C., 208. Ibzd. 

24. In  a n  action for false imprisonment, the defendant admitted by not 
denying in his answer. that  the warrant of arrest under which the 
plaintiff was taken in custody was issued before action was begun 
by issuing summons: Held, that  such admissions, in another action, 
should be taken as  true, and any evidence admitted on that point was 
irrelevant. Tucker v. m'ilki~ts, 272. 

25. Evidence that  defendant never made any demand for the debt upon 
which the warrant of arrest was issued, \\-as competent to show the 
absence of probable cause and the animus of defendant in issuing 
the warrant. Ibid. 

26. Mere general rumor that a person indebted has removed to another 
State is not sufficient to justify his creditor in suing out a warrant 
for his arrest. There should be such evidence a s  would induce a 
reasonable man to believe that  the facts existed upon which he based 
his application. Ibid. 
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27. Where i t  is manifest upon reading the instrument alleged to he fraudu- 
lent, that  though it  n a s  apparently executed with fraudulent intent, 
still some explanation might be given and a different purpose shorn 
by e ~ i d e n c e  al iunde,  the case belongs to the class that must be sub- 
mitted to the jury to determine whether the presumption of fraud is 
rebutted; but where the facts set forth in the case agreed and appar- 
ent from reading the deed of assignment are  not sufficient to raise a 
presumption of fraud, if the intent is not found a s  a part of the case 
agreed, then all of the circumstances should be left to the jury, with- 
out instruction as  to their weight, to determine whether the fraud 
was proven to their satisfaction. Bobbi t t  v. R o d x e l l ,  236. 

28. Where a deed of trust contains no provision a s  to the terms of sale, or 
allows the trustee to sell on credit generally, without providing for 
unreasonable delay or specifying the length of credit to be given, it  is 
not fraudulent in law, nor is there a presumption of fraud for that 
reason, but such general power to give credit is perfectly consistent 
with good faith, and falls so f a r  short of raising a presumption of 
fraud, that i t  cannot be considered a s  even a badge of fraud. Ib id .  

29. As between vendor and vendee of land, the intent of the owner of the 
land, when he illaced the sawmill, engine and boiler upon it ,  is not 
competent to vary the terms of the deed. H o m e  v. S'mitlt, 322. 

30. Failure to produce a note or paper on trial, which ought to have been 
produced. is a circumstance \~l l ich the jury mar  consider in passing 
upon any alleged fact which n70uld be made to appear or not appear 
by its production. R e m i s  v. Orenshaw, 369. 

I n  ail action to declare, among other things, a contract rescinded, plaia- 
tiffs proposed to show that defendants offered to compromise the 
matter ;  the defendants, without objecticn, had already testified that, 
after failing to nlalre settlement with plaintiffs, they had offered to 
accept a sum by wxy of compromise: H e l d ,  that  while, generally an 
offer of compromise is incompetent evidence, illasmuch as i t  m-as 
irrelevant in this case, its admission could not prejudice defendants, 
and was harmless. Ib id .  

32. Where i t  appears from the evidence that both pIaintiEs wrote to one of 
the defendants and asked him not to ship certain machinery pre- 
viously ordered and contracted for. and the machinery was not 
shipped, and there r a s  also an offer by the plaintiffs to pay damages : 
H e l d ,  there mas some evidence to go to the jury of a rescission of the 
contract. Ib id .  

33. Declarations of grantor of delivery, being against his own interest, are 
admissible to show it. A v e n t  v. Arrinyton, 377. 

34. A wife of a deceased husband is  a competent d t n e s s  in an action 
effecting his estate, except as  to transactions and communications 
between herself and him, though she be interested in the result of 
the suit. ATorris v. Stezcart ,  455. 

35. Objections to the introduction of such inhibited transactions and com- 
munications must be interposed when the witness is proceeding to  
testify. Ib id .  
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EVIDENCE-continued: 
36. Evidence of general good character is not admissible as  a defence 

against an allegation of fraud. Ib id .  

37. I t  i s  essential that  the character be put in issue by the nature of the 
action itself before such evidence is admissible. Ib id .  

38. The presumption of death arises from the absence of a person for 
seren years without being heard from. Dozod v. TVatson, 476. 

39. I t  is error to exclude from the jury, in an issue upon the death of a 
person, evidence of information that he mas alive, merely because i t  
is hearsay testimony. Ibid.  

40. Evidence that one is acting as  president of a company is competent to 
show that  he was president. Taylor v. Savigation Co., 484. 

41. Where there was nothing in the contract to forbid plaintiff having 
another wharf, eridence of this was inadmissible. Ib id .  

To rebut presumption of payment of bond, 278. 

EXCEPTIONS : 
1. The Court mill not consider any exceptio~ls not set out in  the "case 011 

appeal," other than exception to the jurisdiction, or because complaint 
does not state a cause of action, or to the sufficiency of an indictment. 
Rule 27 and Code, $650; AlfcKiwzou v. Jforrisotl. 104 N. C., 354; Taylor 
r. Plumnber and Walker 1;. Xcoft, a t  this term, cited and approved. 
Whitehurst v. Pettipher, 40. 

2. When there is no exception taken except to the judgment, usually no 
case 011 appeal is necessary, and it  is sufficient to file the exceptions 
theieto in ten days after judgment, as provided by Rule 27 of this 
Court. RoOeson v. Hodges, 49. 

3. Exceptions to a referee's report may be filed a s  a matter of right a t  the 
term to which the report is  made. The filing of exceptions after that 
term is  in the discretion of the Judge, and from the exercise of such 
discretion no appeal lies. UcYeill r. Hodges, 52. 

4. Where there are  no exceptions stated in the case 011 appeal, and no 
errors appear upon the face of the record, the judgment must be 
affirmed. TayTor r. Plumncr, 56. 

5 .  The refusal to give instructions, if asked in writing and in apt time, 

FALSE 

like the charge as given, is deemed excepted to (The Code, s412 [3]) ,  
but none the less i t  is the duty of the appellant to assign such as  
error in making up his statement of case on appeal (The Code, $550), 
and if this is not done, the exception is deemed waived. (Rule 27 
[4] ) . Ibid. 

IMPRISONMENT : 
1. In  a n  action for false imprisonment, the defendant admitted, by not 

denying in his answer, that the rrarrant of arrest under which the 
plaintiff was taken in custody was issued before action was begun 
by issuing summons: Held, that  such admissions, in  another action, 
should be taken as  true, and any evidence admitted on that point was 
irrelevant. Tucker v. Wilkins, 272. 
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FALSE IMPRISONMENT-continued: 
2. Evidence that defendant never made any  demand for the debt upon 

which the warrant of arrest was issued, was competent to show the 
absence of probable cause and the animus of defendant in  issuing the 
warrant. Ibid. 

3. Mere general rumor that a person indebted has removed to another 
State is not sufficient to  justify his creditor in suing out a warrant 
for his arrest. There should be such evidence a s  would induce a rea- 
sonable man to believe that the facts existed upon which he based his 
application. I%d. 

4. The pendency of an appeal from a judgment of the Justice of the Peace 
upon the cause of action-the order of arrest having been discharged 
a s  void-is no bar to  the maintenance of a n  action for unlawfully 
causing the arrest of an alleged debtor upon the void order of arrest. 
Ibid. 

FINDINGS O F  FACT: 
1. When, pursuant to the agreement of the parties, the Court finds the 

facts of a case, such findings are conclusive, subject to the excep- 
tions-(1) that there was no evidence to support them; (2)  that  in- 
competent evidence was admitted; ( 3 )  or that some material fact or 
question was left out of consideration. Fertilizer GO. v. Reams, 283. 

2. This Court will not review the finding of the Court below which was 
against the weight of the testimony. Ibid. 

3. An exception that  the Court refused to find certain specified facts is 
not sufficient. The Court must have failed or refused to pass upon or 
consider such facts or questions arising therefrom. Ibid. 

FIXTURES : 
1. Where i t  appeared that  an engine and boiler were in a shed attached to 

a main building. connected with and used to operate a saw-mill, 
attached to the land in the usual way, the engine being supplied 
with water from a pond made for the purpose, the saw-mill, engine 
and boiler a re  fixtures, and pass by a deed to the land. Horne v. 
Smith., 322. 

2. As between vendor and vendee of land, the intent of the owner of the 
land when he placed the saw-mill, engine and boiler upon it, is  not 
competent to  vary the terms of the deed. Ihid. 

FORMER ACTION : 
1. An unsatisfied judgment in a n  action of claim and delivery is  no bar to 

a subsequent action between the same parties for damages for the 
conversion of the property in controversy. Asher v. Reixemtein, 213. 

2. Where the plaintiff, who had recovered judgment in a n  action of claim 
and delivery (in which he was defendant) for  the return of the prop- 
erty, but the same had not been returned, thereafter brought suit 
against the plaintiff in  such action for damages for the conversion of 
the property : Held, that he was entitled to recover. I6id. 

FRAUDS, STATUTE OF, 29. 
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FRAUDULENT CONVEYANCE: 
1. Where one purchases the land of a n  insolvent debtor, and a controversy 

ensues between the creditors of the vendor and the wendee a s  to the 
character and validity of the conveyance, the fact that a n  inadequate 
price was paid is  a circumstance tending to show fraud, or a badge 
of fraud, that  throws suspicion upon the transaction and calls for 
close scrutiny. Berry v. Hall, 154. 

2. When a grantor seeks to  set aside a n  executed conveyance on this 
ground, proof of even gross inadequacy of price, standing alone a s  a 
circumstance, in the absence of evidence of actual fraud or undue 
influence, is insufficient to  warrant a decree declaring the conveyance 
void. Ibid. 

3. Where, in addition to the admitted disparity between the price paid 
and the real value, there is conflicting evidence as  to the mental 
capacity of the grantor, or her subjection to or freedom from some 
fraudulent and controlling influence, the inadequacy of price is a 
circumstance to be considered by the jury with all other testimony 
tending to show fraud, undue influence or want of capacity. Ibid. 

4. If there be evidence tending to establish any fact that, if proven or 
admitted, would raise the presumption that  the transaction was 
fraudulent, as  alleged, the trial Judge may, of his awn motion, and 
must, if requested in  apt time, o r  if i t  be essential to a proper under- 
standing of the application of the law to the testimony, instruct the 
jury a s  to  its weight; but he is  not a t  liberty to say to the jury that  
any fact, proved or admitted, that  does not, in law, raise a presump- 
tion of the truth of the allegation of fraud, is a strong c4rournstance 
tending to establish it. Ibid. 

5. Where i t  is manifest upon reading the instrument alleged to be fraudu- 
lent, that  though i t  was apparently executed with fraudulent intent, 
still some explanation might be given and a different purpose shown 
by evidence a%nde, the case belongs to  the class that  must be sub- 
mitted to the jury to  determine whether the presumption of fraud is  
rebutted; but where the facts set forth in the case agreed and appar- 
ent from reading the deed of assignment a re  not sufficient to raise a 
presumption of fraud, if the intent is not found as  a part of the case 
agreed, then all of the circumstances should be left to the jury, with- 
out instruction as to their weight, to  determine whether the fraud was 
proven to their satisfaction. Bobbitt v. Rodwell, 236. 

6. Where a deed of trust contains no provision a s  to the terms of sale, or 
allows the trustee to sell on credit generally, without providing for 
unreasonable delay or specifying the length of credit to  be given, i t  
is not fraudulent in law, nor is there a presumption of fraud for that  
reason, but such general power to give credit is perfectly consistent 
with good faith, and falls so f a r  short of raising a presumption of 
fraud that  i t  cannot be considered a s  even a badge of fraud. Ibid. 

7. The fact that a debtor, in a deed of assignment, reserves to himself 
the personal property exemption allowed him by the Constitution and 
laws of the State, does not affect the validity of the deed, and is no 
evidence of a fraudulent intent. It is not necessary, in  this case, to  
decide whether the reservation in the deed of five hundred dollars of 
the money arising from the sale of property by the assignee would 
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FRAUDULENT CONTEYANCE--cant iwwed: 
raise a presumption of fraudulent intent, and make, under the deed, 
as  held by the Court below, fraudulent per se. I b i d .  

8. The notorious insolvency of a bargainor in a deed executed to defraud 
his creditors is a circumstance tending to show that  the bargainee, his 
son-in-lam-, who lived in the same neighborhood, participated in the 
fraud. Helms v. Green, 251. 

9. Where a deed was executed to evade the payment of any judgment that 
might be recorered against the grantor in  an action for slander pend- 
ing a t  the time of its execution, it i s  fraudulent, under 13th Eliz. 
( T h e  Code, #1545), as to his creditors. Ibid.  

10. The fact that i t  is exclusively within the polver of persons so nearly 
related ( a s  the defendant in this case and his father-in-law, the 
grantor Hinson) to explain every suspicious circumstance, if they 
did act in gocd faith, and the neglect to do so voluntarily, or the 
failure of one of the parties, when he was forced to go upon the 
stand, to throw light upon it  so as to fully establish, if their explana- 
tion were credited, the boxa fides of the transaction, is to be consid- 
ered as due to inability to show that their conduct was consistent 
with an honest purpose. Ibid. 

11. The presumption arises rather from the peculiar knowledge on the part 
of parties to a deed that ~ ~ o u l d  either confirm or remove suspicion 
raised by circumstances in evidence as  to the embarrassment of the 
grantor and his relationship to the grantee than from any positi7-e 
testimony as  to the persons actually present a t  the transaction. Ibid. 

12. Badges of fraud are  suspicious circumsta~lces that  overhang a trans- 
action, and where the parties to it  withhold testimony that i t  is exclu- 
sively within their power to produce, and that  ~ o u l d  remove all 
uncertainty. if believed, as to its character, the lam- puts the interpre- 
tation upon such conduct most unfavorable to the suppressing party. 
a s  i t  does in all cases  here a party purposely or negligently fails to 
furnish evidence under his control and not acceptable to his adver- 
sary. Ib id .  

GRAKTS : See EXTRIES AED GRAKTS. 

GUARANTY : 
1. The contract of a guarantor is a separate and distinct obligation from 

that  of the principal debtor, and i t  is immaterial that  the guaranty is 
written upon the same paper a s  the original obligation. His liability 
is not that  of a surety. Coleman v. Puller, 328. 

2. An action upon a guaranty under seal is not barred until ten years 
after the cause of action accrues. Ib id .  

GUARDIAN AND WARD : 
The Clerk has jurisdiction of a proceeding by a ward against his guardian 

for an account. Hch'eill v. Hodges, 52. 

HOMESTEAD : 
1. If  the creditor is required to  pay the costs of allotting any homestead 

in advance and of selling successively the excess, the reversion and 
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HOMESTEAD-cont iwed:  
the homestead itself, and incurs the risk of paying such expenses 
without reimbursement, if the proceeds of all do not pay his debt, the 
value of his debt is diminished by the sum total of such expense and 
by the decreased amount realized by selling the reversionary interest 
and homestead separately. Long v. Walkor, 90. 

2. I t  impairs the remedy and diminishes the value of the debt if neither 
the plaintiff in  execution, nor any other person can cause the land to 
bring its value a t  sale without allotment of the homestead, and buy i t  
without incurriug the risk of having the validity of the sale success- 
fully impeached after the lapse of years, by a finding of a jury that 
the land was 11-orth over one thousand dollars when sold. Ibid. 

3. The value, in the year 1867, was the amount the land would bring 
under execution, and the purchaser a t  such a sale got a good title, 
unless fraud, such a s  prerenting a fair competition of bidders, was 
shown, and the burden was then on one who attacked the sale for 
fraud to prove it, while under the principle laid don-n in Xorriso?z v. 
Tl'atson the burden would rest forever on a purchaser a t  a sale, ~ i t h -  
out laying off a homestead, to show the true value of land bought to 
hare been less than one thousand dollars, or have his deed declared 
inralid. Ibid.  

4. After the decision in the case of E d w w d s  v. Kcarsey (96 U. S., loo) ,  
this Court and the Legislature of the State declared the Act of 1869 
unconstitutional as  to debts contracted before the 24th of April, 1868, 
and the liabilities of citizens were settled by the sale of land to 
satisfy debts created before that date without allotment of home- 
steads. Ibid.  

5. The general policy of adhering to the last decision of a Court is subject 
to the linlitation that inadvertent decisions must be overruled, unless 
they have been acted on for a long time, and property has been 
bought because of  the public faith in the principle decided. Ibid. 

6. Whrre the adjudications of a Court in construing a statute or the 
organic law seem to have been wrong originally, but have been recog- 
nized a s  authority for years, and titles to property have been ac- 
cepted through faith in their stability. they become a sale of prop- 
erty, and ought, for the sake of certainty, to be obserred as  if they 
had originally formed a part of the test  of the statute. Ibid. 

7. Where a creditor, acting upon the principle laid down in Jlorrison v. 
T a t s o n  has caused the debtol:'~ homestead to be laid off and sold, 
first the excess, then the reversionary interest in the homestead, and 
then the homestead itself, all such sales are  valid. Ibid. 

8. The case of Xorrison v. TT'atoon, 101 N. C., 332, is  overruled, in so fa r  
as  it  declares a sale under execution to satisfy a debt arising out of 
a contract made before the 24th of April, 1868, void for failure t o  
lay off the homestead of the debtor. Ibid. 

H U S B A N D  AND W I F E  : See also MARRIED TVOMEY 
1. Prior to  the present Constitution, a deed by husband to wife, founded 

on a valuable consideration, was upheld in equity. Winborne v. 
Uozming,  20. 
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HUSBAND AND TTIFE-continued: 

2. A deed which conreyed "to C. D. a certain parcel of land" (describing 
i t )  contained a clause as  follows: "And I do further agree to war- 
rant  and defend the title of the same to her, the said C. D., her heirs 
cr assigns forever," conveyed a fee-simple estate. Ibicl. 

3. Unless this construction is given, the words "to her heirs," and the 
term "forever." would be meaningless. Ibid.  

4. Disorderly arrangement and punctuation may be disregarded when 
necessary to get the intentioil of the parties. Ibid.  

5. Where a wife joined her husband in a mortgage conreying his land, 
together with personal property belonging to him, to secure his debt, 
and afterwards the husband alone executed a second mortgage con- 
rering the same and other personal property to secure a second note 
executed by him, and before the personal property \Tas sold directed 
that the proceeds of sale of the personal property, except so much as 
should arise from the sale of a mule and \ragon (about ~ h i c h  there 
was no direction), should he applied to the pajment of the debt 
secured by the second mortgage: Held, that the fund arising from 
the sale of the mule and wagon should be paid upon the debt secured 
by the first mortgage, in exoneration of the \rife's inchoate dower 
interest. Gore r. T o w n s m i d ,  228. 

6. The mortgagee cannot, because the husband failed to direct the appli- 
cation of the fund arising from the sale of the mule and ~vagon, apply 
i t  in discharge of the debt secured by the second mortgage, but must 
pay i t  on that secured by the first mortgage, for n71iich the property 
is  primarily liable. and in exoneration of the wife's dower. Ib id .  

7. The inchoate right of the wife to dower in her husband's land, under 
T h e  Code, ch. 53, has a present ralue as  property depending on the 
ages, health and habits of both, and other circumstances competent 
to show the probabilities as  to the length of life of each, and when 
she encumbers i t  by joining in a mortgage of his land to secure his 
debt she becomes his surety. Ib id .  

8. The relationship between husband and wife ia a sufficient consideration 
to raise this presumption, when the former furnishes the considera- 
tion aud causes the conveyance to be made to the latter ; but the pre- 
sumption is  repelled by proof that the deed was executed to defraud 
the husband's creditors, ~ ~ l l o s e  right to  subject the interest resulting 
in favor of the husband is subject only to his right of homestead. 
T h w ' b e r  r. L a R o q u e ,  301. . 

9. Where the husband contracted to pay three hundred and fifty dollars 
for a tract of land, paid forty dollars and executed three notes, signed 
also by his wife, in the aggregate for three hundred and ten dollars, 
and caused a deed to be made for the whole to the wife, n h o  imme- 
diately joined him in a mortgage deed to the grantor, reconvejing the 
land to secure the payment of the notes, and she paid out of her own 
separate funds $150, and he $160, in addition to the $40 previously 
paid: Hcld,  that  the wife had the absolute title to three undivided 
sevenths, and held four undivided sevenths in trust for the husband, 
because he was embarrassed with debt, and that the right of the 
creditors %as postponed only in favor of his right to a homestead. 
Ib id .  
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HUSBAND A K D  V I F E - c o n t i m e d :  
10. The land in this case mill not be sold and the fund arising from the 

sale divided, because the husband expended over eight hundred. while 
the wife expended only two husldred in improvements placed on the 
land, after the purchase. Ibid. 

11. The wife is not estopped, because of her silence while the improvements 
were being made, from d e n ~ i n g  that the creditors had a lien to  the 
extent of the husband's expenditures for betterments nor does the 
law imply a contract on her part to pay any portion of the costs of 
said improvements. Ibid.  

12. The nife  cannot subject her separate real estate, or any interest 
therein, to any lien, except by deed, in ~ ~ h i c h  the husband joins, n~i th  
privy examination as  prescribed by law, and she will not be allo\~-ed 
to do indirectly what the law prohibits her from doing directly. Ibid.  

13. The equitable interest of the husband, the resulting trust in four undi- 
vided sevenths, could not be sold to satisfy his creditors ~ ~ i t h o u t  
allotting his homestead in it ,  if no homestead had been preriously 
laid off to him, the debtor in such case being entitled to claim a home- 
stead in the rquity, as  he may do where his deed conveying the legal, 
as  well as  equitable estate in  the land, is set aside for fraud. Ibid.  

Wife of deceased husband competent witness in an action affecting his 
estate, 455. 

INJUKCTION : 
I n  April. 1886, the plaintiff reco~ered and had docketed a judgment 

aqainst P.. who, prior to that  date, had entered into a contract with 
S. for the purchase of certain lands, and had paid a portion of the 
purchase-money. I n  1859, S., without the knowledge of plaintiff, 
recovered judgment against P. for balance of purchase-money and a 
decree to sell the land if the judgment was not paid by a certain 
clay, and was proceeding to sell the land under the decree when the 
plaintiff brought an action to declare and enforce his lien, and for a n  
injunction against sale pending that  sui t :  Held, (1) that the plain- 
tiff's action was properly brought and that he could not hare asserted 
his equity in  the action between S. and P.; ( 2 )  that, under the cir- 
cumstances. an injunction to the hearing was proper. particularly as  
the complaint alleged, and there was some eridence to prove that  
the judgment for the balance of the purchase-money was collusive; 
( 3 )  that the fact that  plaintiff's debt had other securities did not 
prevent him from asserting his lien on the land. Bost v. Lassiter, 490. 

INSOLVENCY : 
When relied upon to rebut thr  presumption of payment, 3. 

I K S U R A S C E  : 
1. Where, in supplementary proceedings, the judgment creditors of R .  

scught to subject the amount recovered by R.'s receiver in snits 
against certain insurance companies on account of loss, by fire, of 
some tobacco, which loss was payable to one M. : Held, that  where 
such suits were brought to determine the liabilities op the insura?zce 
cornparties solely, and the other questions were left to be determined 
by these proceedings, the finding of the Court in those suits that  R. 
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was the sole owner of the tobacco was not an estoppel upon M., who 
was resisting the claims of the judgment creditors. Fertilizer Co. v. 
Reams, 283. 

2. If M. had no technical insurable interest, only the insurance companies 
cculd avail themselves of i t  a s  a defence on account of such contracts 
being against public policy. Ibid. 

3. The plaintiffs (judgment creditors) having no lien on the tobacco and 
no interest in the insurance money recovered, must pursue their 
rights, if any, in equity. Ibid. 

4. A contingent assignment of a n  insurance policy, with the subsequent 
assent of the company, makes a new and valid contract with the 
assignee, and puts the legal title to the amount of the loss in him, and 
he may sue for i t  in his own name. Ibid. 

5. Even if the assignments of the insurance policies were made to secure 
indebtedness, they were not void a s  against plaintift's for want of 
registration, where the assignor and assignee were partners. Ibid. 

Action on policy of, 175. 

INTENT : 
While evidence of the intent of a party to  a deed is never competent for 

the purpose of changing its obvious meaning, or adding new provi- 
sions when i ts  meaning is  clear, nevertheless. where it is material 
to ascertain whether a grantor acted in  good faith in executing a deed, 
or the motives of the grantee in taking benefit under it, the evidence 
of such grantor or grantee i s  competent upon the question of intent. 
Nison v. McKinney, 23. 

INTER-STATE COMMERCE : 
The rolling stock of a non-resident railroad corporation passing through 

the State for purposes of inter-State commerce is not liable to taxa- 
tion in this State. Bain v. Eailroad, 363. 

ISSUES : 
1. I n  an action to recover p~ssession of land, the defendant set up  a parol 

contract by the plaintiff to convey, which was denied: Held, that  it 
was improper to submit to the jury an issue in respect to the making 
of such contract; and the only issues which ought to have been sub- 
mitted were the amount of payments made by the vendee, and the 
value of the betterments placed by him on the property, and of the 
rents and profits with which he should be charged. Portesque v. 
Crawford, 29. 

2. I n  framing issues for the jury, i t  has been settled (1) that only issues 
of fact raised by the pleading must be submitted to the jury; (2) 
that the verdict, whether upon one or many issues, must establish 
facts sufficient to  enable the Court to proceed to judgment; ( 3 )  of 
the issues raised by the pleadings, the Judge who tries the case mxy, 
in his discretion, submit one or many, provided that neither party is 
denied the opportunity to present to the jury any riew of the law 
arising out of the evidence through the medium of pertinent instruc- 
tions on some issue passed upon. McL4doo v. Railroad, 140. 
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3. When, in a n  action for divorce a mensa, et thoro, there was no evidence 
of turning feme plaintiff out of doors a t  any time more than six 
months before the bringing of the action: Held, that  the issue, "Did 
the defendant maliciously turn plaintiff out of doors?" was properly 
excluded. Jackson v. Jackson, 433. 

JUDGE'S CHARGE : 
1. Where, upon an issue of damages for advertising for sale land em- 

braced in a deed of trust securing a contract which had been re- 
scinded, there was no evidence to go to the jury by which to deter- 
mine the amount of damages: Held, that  the charge of the Court that  
"if the jury shall decide that  plaintiff is entitled to damages, the 
measure of his damages will be his loss resulting from inability to sell 
his land," etc., was error, and entitles defendant to  a new trial. 
Reawis v. Orenskaw, 369. 

2. Where the only evidence affecting the bona fides of the endorsement 
of a note was that, a t  the time of the exeuution, there were some 
facts that might have indicated fraud on the part  of the payee: Held, 
that  the plaintiff (endorsee) was entitlea to the instruction that there 
was no sufficient evidence to go to the jury that the plaintiff was not 
the owner of the note, and that  a failure on the part  of the Court 
below to give this instruction, when asked, entitled the plaintiff to a 
new trial. Applegarth v. Tillerg, 407. 

JUDGMENT : 
1. A judgment can be rendered in favor of one eo-defendant against an- 

other. McNeilZ v. Eodges, 52. 

2. A party can recover judgment for any relief to which the facts alleged 
and proved entitle him, whether demanded in the prayer for relief or 
not. f bid. 

3. Where a final judgment or decree has been rendered in a cause, and i t  
is sought to impeach it for fraud, or for serious irregularity, in  the 
proceedings, not apparent in  the record, the remedy is  by a new and 
independent action, and not by a motion in the original cause. Smith, 
v. Fort, 446. 

4. Where a motion in a cause which had been terminated by final judg- 
ment was made upon notice to the parties and supported by the affi- 
davits, but no pleadings had been filed, o r  issues joined, or any con- 
sent entered to treat the motion as  a n  independent action, i t  was error 
in  the Court, of its own motion, and in its discretion, to so consider 
and dispose of it, and the Supreme Court will, ea  mero motu, correct 
such error. Ibid. 

5.  Where the jury rendered their verdict for the plaintiff, and thereupon 
the Court, before rendering judgment upon the verdict, made a n  
order of reference for a n  account between the parties to ascertain 
the balance due, to which no exception was made, but defendant 
appealed : Held, that  such appeal must be dismissed a s  premature. 
Blackwell v. McCaine, 460. 
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6. When the Court below enters interlocutory judgments or orders, excep- 
tions taken thereto cannot, generally, be brought up for reriem until 
after final judgment. Ibid. 

7. When apgellant is not seriously prejudiced by delay, and not deprived 
of any substantial right by the rendition of an interlocutory judgment, . - 
&c., the regular and orderly method of procedure is to  except and 
proceed to final judgment, so that  the appeal may bring up the whole 
case a t  once. Ibid. 

JUDGNENTS, Alternative, 59. 

JURISDICTION : 
1. Where a complaint, in an action begun before the Clerk, as  Probate 

Court, states matters properly triable in that Court, a n  amendment 
cannot be allowed in the Superior Court engrafting matters of which 
the latter Court alone has jurisdiction. Robeson v. Hodyes, 49. 

2. When, without amendment in such case, matters are  investigated with- 
out objection, of which the Superior Court alone had jurisdiction, and 
judgmeut is rendered thereon, the implied consent does not confer 
jurisdiction, and adrantage can be taken of the defect in this Court. 
I M d .  

3. The Clerk has jurisdiction of a proceeding by a ward against his guard- 
ian for an account. Llfc,\'ei71 r. Hodgea, 52. 

4. A Justice of the Peace has jurisdiction of an action against a married 
\Toman to recover a debt contracted prior to her marriage. Hodges 
v. Hill, 130. 

5. The Superior Court has jurisdiction of an action for damages for the 
conversion of property where the amount claimed is one hundred and 
twenty-five dollars. Ashel- v. Reixemtein, 213. 

JURY: 
T h a t  eff'ect is  to be given to testimony competent in lam to establish a 

fact must be left to the jury, but opinions of chancellors, when per- 
forming the functions of a jury, as well as a Judge, upon particular 
states of fact, must not be mistaken for rules of evidence and applied 
where the facts in evidence before a jurr  a re  analogous. This cannot 
be done without invading the province of the jury. Berry v. Hall, 
154. 

JURY TRIAL: 
1. The Constitution (Art. I. $19) guarantees the right to trial by jury, in 

controversies respecting property, only in cases where, under the 
common  la^^--, the demand that the facts should be so found could not 
have been refused. and in fixing the question of compensation to the 
land-owner for right-of-\~\-ay condemned to the use of a railroad, com- 
missioners do not invade the province that, under the ancient lam, 
belonged exclusively and peculiarly to the jury. Railroad r. Parker, 
246. 

2. In special proceedings, pending before Clerks, the parties have the right 
to insist that any issue of fact raised by the pleadings shall be framed 
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JURY TRIAL-continued: 
by the Clerk and transmitted to the Superior Court in  term for trial 
by jury, and where they fail, before a n  order appointing commission- 
ers is made, to  insist upon a verdict upon the controverted facts. they 
waive the right of trial by jury, even if i t  be conceded that  the statute 
gires them the right to demand it. Ibid. 

3. If the land-owner can even demand that a n  issue be found upon the 
question of damages in condemnation proceedings, previous to the 
appointment of commissioners, he cannot do so after the report of the 
commissioners and exceptions to it  are filed. The Judge, then, has 
the power to order a ne\17 appraisement, to modify or confirm the 
report, but nct to allow, on motion of one of the parties, in spite of 
the objection of the other, a trial of the issues by jury. Ibid. 

JUSTICE O F  THE PEACE : 
A Justice of the peace has jurisdiction of an action against a married 

woman to recover a debt contracted prior to her marriage. Hoclges 
v. Hill, 130. 

LANDLORD'S LIEK : See Lmx. 

LIEN : 
1. I11 an action brought to subject a vessel to a lien for materials fur- 

nished in its construction, i t  Tvas found that, a t  or before the filing 
of the notice of lien, the plaintif€ assented to a sale, which was made 
to third parties, and agreed to accept three notes secured by a second 
mortgage on the vessel as  security: Held, such agreement was a 
naiver 6f the lien, and the lienor TTas estopped to enforce his demand 
against the purchaser. Korr~egay r. Styron, 14. 

2.  The fact that the notes and mortgage were never, in fact, executed 
pursuant to agreement does not Titiate the waiver, i t  not appearing 
that their execution was a condition precedent thereto. Ibid. 

3. One C., a s  executor, recovered judgment against the defendant on a 
debt due to his testator by contract before the year 1867, and caused 
execution to issue. The defendant paid to the Sheriff the principal 
and interest of the judgment, and took his receipt therefor (not 
including costs). The Sheriff sold the land of defendant, already 
levied on to satisfy the costs, a t  which sale plaintiff bought, and 
brings this action to recover possession: Held, that  the right to 
recoTer disbursements, in case of default in payment, being secured 
by law, when the contract was made, entered into and formed a part 
of it. and such costs as  incidents of the judgment constitute a lien 
upon the same property, and to the same extent, as  the principal and 
interest of the debt. Long v. TT7alker, 90. 

4. This lien exists in faror of the officers of the Court when they do not 
require the plaintiff, as  they have a right to do. to pay their fees in 
advance. I n  such instances the officers (Sheriff and Clerk of the 
Court) have the right of retainer to the extent of the costs of the 
amount collected, and neither can be compelled to look exclusively 
to the plaintib's prosecution bond, nor prevented from exhausting 
his remedy against the debtor, by reason of any receipt or compro- 
mise betmeen the judgment creditor and debtor. Ibid. 
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5. The receipt given in this case did not operate, like the receipt of prin- 
cipal and interest of a debt, while suit is pending for its collection, 
to extinguish plaintiff's claim against defendant for  the costs incident 
to  the action, in  the absence of some special agreement to the con- 
trary. Ibid. 

6. If  the sale of defendant's land under the execution would have been 
valid without allotting him a homestead thereon, when the principal 
and interest of the debt had not been paid, the estate of the debtor 
passed to the plaintiff under the sale to satisfy the costs due by virtue 
of the execution. Ibid. 

7. The defendant, a landlord, on January 1, 1887, rented out certain lands 
belonging to him, and rented other lands from one W., who advanced 
supplies to him and sold him a mule, retaining title verbally a s  se- 
curity for the purchase-money. I n  January and July following, de- 
fendant made agricultural liens to plaintiffs, and from time to time, 
received advancements thereon to both his own and his tenant's 
crops: H e Z G ( 1 )  that  W. had a prior lien to plaintiffs for supplies 
advanced; ( 2 )  that, as  it  did not appear that  the mule was a part of 
such supplies, there was a prior lien on the crops as  to it, and W. 
could not retain the crops for its purchase-money ; (3)  the use of the 
mule in the cultivation of the crops did not necessarily make i t  a n  
advancement. Branch v. Gallornag, 193. 

8. Where a contemporaneous mortgage is  given to secure a note for 595 
pounds of cotton, dated April 30th, 1887, and payable October lst ,  
1887, conveying "all of my entire crop to be made on my lands in 
Averasboro Township, Harnett County," i t  is unmistakable that the 
mortgage referred to and conveyed the crop of 1887. TagEor v. 
Hodges, 344. 

9. I n  such case the defendant was not injured, and cannot complain that  
on the trial incompetent testimony was allowed to go to the jury to 
show "that crop" was intended to be conveyed. Ibid. 

10. I n  April, 1886, the plaintiff recovered and had docketed a judgment 
against P., who, prior to that  date, had entered into a contract with 
S. for the purchase of certain lands, and had paid a portion of the 
purchase-money. I n  1889, S., without the knowledge of plaintiff, re- 
covered the judgment against P. for balance of purchase-money, and 
a decree to sell the land if the judgment was not paid by a certain 
day, and was proceeding to sell the land under the decree when the 
plaintiff brought an action to declare and enforce his lien, and for a n  
injunction against sale pending that  sui t :  Held, (1)  that  the plain- 
tiff's action was properly brought, and that  he could not have asserted 
his equity in the action between S. and P . ;  (2)  that  under the cir- 
cumstances, an injunction to the hearing was proper, particularly a s  
the complaint alleged, and there was some evidence to prove, that the 
judgment for the balance of the purchase-money was collusive; (3 )  
that  the fact that plaintiff's debt had other securities, did not prevent 
him from asserting his lien on the land. Bost v. Lassiter, 490. 
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LIMITATIONS, STATUTE O F  : 
An action upon a guaranty under seal is  not barred until ten years after 

the cause of action accrues. Coleman v. Puller, 328. 

Plea of, by heir, in proceedings to make real estate assets, 222. 

MARRIED WOMAN : See also HUSBAND AND WIFE. 
A Justice of the Peace has jurisdiction of an action against a married 

woman to recover a debt contracted prior to her marriage. Hodges 
v. Hill, 130. 

MEASURE O F  DAMAGES, 369. 

MISJOINDER O F  ACTION, 170. 

MORTGAGE : 
1. When B. made a mortgage to W. to secure the indebtedness of a firm a t  

and after a certain time, and also before that  time, there was other 
indebtedness due by the firm to W., upon all of which usurious inter- 
ests had been charged: I t  mas held, that  B. could not be allowed a 
rebate for usury, so charged before she made the mortgage. Burwell 
v. Burgwya, 498. 

2. Shc could only be affected by usurious interest charged after she be- 
came liable for the debts of the firm, and then only t o  the extent of 
her liability. Ibid. 

3. Where the usurious interest is  reduced to and included in a judgment, 
the judgment cannot be impeached a s  to that  part, but is valid as  
a whole. Ibid. 

4. The proceeds of sale of B.'s mortgaged land must be applied to the 
discharge of the mortgage debt rendered to judgment, without regard 
to the fact that  a part of i t  is  usurious. Ibid. 

5. Where a wife joined her husband in a mortgage conveying his land, 
together with personal property belonging to him, t o  secure his debt, 
and afterwards the husband alone executed a second mortgage con- 
veying the same and other personal property to secure a second note 
executed by him, and, before the personal property was sold, directed 
that  the proceeds of sale of the personal property, except so much 
a s  should arise from the sale of a mule and wagon (about which 
there was no direction), should be applied to the payment of the debt 
secured by the second mortgage: Held, that the fund arising from the 
sale of the mule and wagon should be paid upon the debt secured by 
the first mortgage in exoneration of the wife's inchoate dower interest. 
Gore v. Townsend, 228. 

6. The mortgagee cannot, because the husband failed to direct the applica- 
tion of the land arising from the sale of the mule and wagon, apply 
i t  i n  discharge of the debt secured by the second mortgage, but must 
pay i t  on that secured by the first mortgage, for which the property 
is primarily liable, and in exoneration of the wife's dower. Ibid. 

7. The inchoate right of the wife to dower in her husband's land, under 
The Code, ch. 53, has a present value a s  property depending on the 
ages, health and habits of both, and other circumstances competent 
to show the probabilities as  to the length of life of each, and when 



INDEX. 

she encumbers it  by joining in a mortgage of his land to secure his 
debt, she becomes his surety. Ibid.  

8. Where a contemporaneous mortgage is given to secure a note for 595 
pounds of cotton, dated April 30, 1887, and payable October 1, 1887, 
conveying "all of my entire croy to be made on my lands in dveras- 
boro township, Harnett County," i t  is unmistakable that the mortgage 
referred to and conreyed the crop of 1887. Taylor v. Hodges, 344. 

9. In  such case, the defendant was not injured and cannot complain that, 
on the trial, incompetent testimony n-as allowed to go to the jury to 
show "that crop" was intended to be conT7eyed. Ib id .  

10. Where a debtor notifies a creditor that he will not pay a debt due him, 
the l a ~ v  does not require the latter to make demand before bringing 
suit. Ib id .  

11. TVhere, in an action of claim and delivery, the plaintiff, claiming a 
mortgage lien, seized, and the defendant replevied, $223.50 worth of 
property, and, on the trial, the plaintiff recovered judgment for $50.37, 
the proper judgment to be entered is, "that plaintiff recover the 
specific property, and if possession cannot he had, then the penal sum 
named in the bond of the defendant and his sureties, with a proviso 
that the specific property shall be reliered of the lien and liability to 
seizure and sale and the defendant and the sureties on his bond dis- 
charge$ by the payment of $50.37, with interest from the beginning of 
the term, and costs." Ibid.  

12. d deed, absolute upon its face, may be treated as  a mortgage, when it 
n-as agreed, a t  the time op its esecutio?~, that such should be its pur- 
pose. But the proof of this should be strong and satisfactory. Waters 
v. Crahtree,  394. 

13. But if the purpose of the deed was to operate as a mortgage, it  cannot 
have that effect against subsequent b o m  Jidc purchasers for value 
and vithout notice. Ibid.  

14. When such contemporaneous agreement is afterwards reduced to R-rit- 
ing, it  relates back to the execution of the deed. Ib id .  

15. When a deed absclute on its face, hut intended as a mortgage, was 
executed in 1859, and a defeasanre was executed in pursuance of the 
intention of the parties in 1861, and recorded in 1862, and in 1864 the 
records were destroyed: HeTd, that subsequent purchasers for value, 
~ ~ i t h o u t  actual notice, whose deeds were duly recorded, were not 
affected with notice of such registration. Ibid. 

16. Nor call re-registration of the defeasance in 1886, after the registration 
of the m s n e  conveyances to the innocent purchasers, avail to defeat 
their rights. Ib id .  

17. The words %e promise to pay to L. & B., out of the proceeds of certain 
railroad ties me hare now in Hertford County, amounting to forty- 
t w o  hundred, the sum of a hundred and thirty-two dollars, ' * * 
and authorize the purchaser to retain that amount for them," con- 
tained in a promissory note, are not sufficient to constitute i t  a chattel 
mortgage or an equitable lien, though duly proved and registered. 
Britt v. Harrell. 10. 
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18. Nor is such instrument a sufficient equitable assignment of the ties o r  
the proceeds thereof, to the payment of the debt. Ibid. 

19. I n  a n  action brought to  subject a vessel to a lien for materials fur- 
nished in its construction, i t  was found that, a t  or before the filing of 
the notice of lien, the plaintiff assented to a sale which was made to 
third parties, and agreed to accept three notes secured by a second 
mortgage on the vessel as  security: Held, such agreement was a 
waiver of the lien, and the lienor was estopped to enforce his demand 
against the purchaser. Kornegay v. Xtyron, 14. 

20. The fact that the notes and mortgage were never, in fact, executed 
pursuant to agreement does not vitiate the waiver, i t  not appearing 
that their execution was a condition precedent thereto. Ibid. 

21. When a mortgage is acknowledged, and wife's privy examination taken 
before a Justice of the Peace, but the adjudication that  the same is 
in due form and the order of registration is made by a Clerk of the 
Superior Court, who is  the mortgagee therein, the adjudication and 
order by the Clerk, and the registration thereunder, are void. Turner 
v. Connelly, 72. 

22. Any conveyance or mortgage of i ts  property executed by any corpo- 
ration is void and of no effect as to the creditors of said corporation 
existing a t  the time of the execution of said deed or mortgage, and 
who shall commence proceedings to  enforce their claims against the 
corporation within sixty days after registration of the conveyance. 
Duke v. Markham, 138. 

23. A deed absolute on i ts  f a c ~ ,  but intended as  a mortgage, cannot operate 
as  such unless i t  is alleged aud proved that  the clause of redemption 
was omitted by reason of ignorance, mistake, fraud or undue advan- 
tage. Green v. Sherrod, 197. 

By corporation, when valid, 131. 

MOTION TO RETAX BILL O F  COSTS, 167. 

NEGLIGENCE : See also DAMAGES : 
1. Where plaintiff alleged in his complaint that he was returning from 

his place of business to his home, along defendant's track, "as he had 
been in the habit of doing for several years, mithout objection from 
the defendant, within the corporate limits of the town of Greensboro, 
when, owing to the gross negligence of the defendant's servants, he 
was struck from behind by a locomotive engine, belonging to the 
defendant, &c., and thrown from the track, was thereby much in- 
jured," and the jury, i11 response to the first issue, found that the 
plaintiff was "injured by the negligence of the defendant, as  alleged": 
Held, that  the verdict meant only that the defendant, by failure to 
exercise ordinary care, injured the plaintiff. McAdoo v. Railroad, 
140. 

2. When, in such case, in answer to a second issue, the jury found also 
that the plaintiff, by his own concurrent negligence, contributed to 
cause the injury: Held, that  the plaintiff was not entitled to judg- 
ment upon the whole verdict. Ibid. 
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NEGLIGENCE-continued: 
3. I t  is not error, even when contributory negligence is pleaded, since the 

enactment of chapter 33, Laws of 1887, to submit only the question 
whether the injury was caused by the defendant's negligence and 
instruct the jury to respond i n  the negative if they find that  the plain- 
tiff, by concurrent carelessness, contributed to cause the injury. Ib id .  

4. When contributory negligence is  pleaded, the jury can ordinarily be 
made to comprehend the law more clearly if not only the issues in- 
volving the question of negligence of plaintiff and defendant, respec- 
tively, are submitted; but another involving the question, where i t  is 
raised by the evidence or  the discussion, whether, notwithstanding the 
negligence of the plaintiff, the defendant could, by the exercise of 
ordinary care, have avoided the injury. Ibid.  

5. When a person is  about to cross the track of a railroad, even a t  a 
regular crossing, i t  is  his duty to examine and see that no train is 
approaching before venturing upon it, and he is negligent when he 
can, by looking along the track, see a moving train, which, in  his 
attempt to blindly pass over, injures him. Ib id .  

6. Where one is not a trespasser i n  using the track as  a foot-way, it 
behooves him to be still more watchful. The license to use does not 
carry with it the right to  obstruct the road and impede the passage of 
trains. Ibid.  

7. Where the servant, who is running an engine, sees another standing on 
the track in front of him whom he does not know a t  all, or who is 
known by him to have ordinary intelligence and full possession of all 
his senses, the former is not required to stop his engine, but may 
assume that  the latter will step off the track. Ibid.  

8. Where the plaintiff, being in full possession of his senses, stood upon 
the track in a town till the defendant's engine ran against and injured 
him, and did not, according to his own evidence, know of its approach 
till he was knocked off the track, the jury properly found that  he was 
negligent, and would not have been warranted in finding that the 
defendant, by the use of ordinary care, could have avoided the injury. 
Ib id .  

9. I n  an action against a railroad company for the destruction of a port- 
able steam-engine, which had stalled on a crossing, i t  appeared that 
the driver, on seeing a train turn a curve about one thousand yards 
distant, r an  up the track, waving a handkerchief, and that  the engi- 
neer made no effort to stop the train until within about three hundred 
yards of the crossing, although he noticed the driver waving his 
handkerchief as soon a s  he turned the curve, and his fireman called 
his attention to the obstruction when he was about six hundred yards 
from the crossing: H e l d ,  that  the engineer was negligent, if, by watch- 
fulness, he could have seen that the road was obstructed in  time to 
stop his train before reaching the crossing. Bul lock  v. Rai l road ,  180. 

10. Where it appeared that  plaintiff's driver went on the track t o  see 
whether any train was approaching before he attempted to cross, the 
fact that he did not examine the crossing and that he did not look 
a t  his jvatch to see whether i t  was about train time, does not consti- 
tute such contradictory negligence a s  will prevent plaintiff from 

444 
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NEGLIGENCE-continued: 
recovering, it appearing that the stalling would not have occurred if 
the crossing had been in good condition. Ibid. 

NONSUIT : 
When no counter-claim is  pleaded, a plaintiff has the right to take a 

nonsuit a t  any time before verdict or final judgment. An interlocu- 
tory judgment does not deprive a plaintiff of the right to take a 
nonsuit. Mfg. Go. v. Buzton, 74. 

NON-RESIDENT : 
Non-residence alone is not sufficient to rebut the presumption of pay- 

ment, 3. 

NOTICE : 
1. A partner retiring from the partnership, in order to relieve himself 

from further liabilities must bring actual notice of such retirement 
and of such dissolution of the partnership home to such persons a s  
have been accustomed to deal with it. Ellison v. Sexton, 356. 

2. As to persans having knowledge of the firm before i ts  dissolution, but 
not having dealt with it, general public notice of the dissolution, given 
in any reasoilable way, will be sufficient. Ibid. 

3. A single publication of a notice of dissolution, in a paper published i n  
the place where the firm did business, and having a large local circu- 
lation, is not sufficient. Ibid. 

Possession under color of title works notice to purchasers, 377 

When purchaser for value not affected with notice, 394. 

OFFICIAL BOND : See BOND, OFFICIAL. 

OVERRULED CASES : 
1. The case of Morrison v. Watson, 101 N. C., 332, is  overruled in  so f a r  

as  i t  declares a sale under execution to satisfy a debt arising out of 
contract made before the 24th of April, 1868, void, for failure to  lay 
off the homestead of the debtor. Long v. Walker, 90. 

2. This case involves the principle decided in Loi?g v. Walker, alfte, i n  
overruling Morrison v. Watson, 101 N. C., 332. Ahaffer v. Hahn, 121. 
Hintom v. Roach, 95 N. C., 106. 

PARTITION : 
Where a testator devised certain real estate to his wife for life or widow- 

hood, and, after her death, to his three daughters, naming them, "as 
long a s  they wished to keep house together," providing for sale and 
division among "his children and their heirs," if they (his daughters) 
"should marry or wish to quit Beeping house," and one of the daugh- 
ters, the others being dead, mas still keeping house on the land: 
Held, the land was not subject, during her life, to partition among 
the heirs. Hays v. Davis, 482. 

PARTNERS AND PARTNERSHIPS : 
1. A partner retiring from the partnership, in order to relieve himself 

from further liabilities must bring actual notice of such retirement 
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PARTNERS AND PARTNERSHIPS-co.ntin.ued: 
and of such dissolution of the partnership home to such persons a s  
have been accustomed to deal with it. Ellison v. Sexton, 356. 

2. As to persons having knowledge of the firm before its dissolution, but 
not having dealt with it, general public notice of the dissolution, given 
in any reasonable way, will be sufficient. Ibid. 

3. A single publication of a notice of dissolution, in a paper published in 
the place where the firm did business, and having a large local circu- 
lation, is not sufficient. Ibid. 

PAYMENT : See also PRESUMPTION OF PAYMENT. 

When admission of obligor in bond sufficient to rebut presumption of pay- 
ment. Ibid; 

PETITION TO REHEAR: 
1. The decision in Emru v. Railroad, 104 N. C., reaffirmed. 

2. The Court reiterates that  it will rehear a case only for weighty con- 
siderations, and when the alleged error clearly appears. Emru v. 
Railroad, 45. 

3. Where the plaintiff, in an action to recover land, demands judgment in 
his complaint for a tract containing twenty-five acres, and the follow- 
ing issue is submitted to the jury, "Is plaintiff the owner of the land 
described in the complaint?" to  which the jury responded, "Yes; one- 
seventh of the Sandy Bottom tract-160 acres": Held, that  the ver- 
dict is contradictory and a new trial will be ordered. Allen v. Sal- 
linger, 333. 

PARTITION TO MAKE REAL ESTATE ASSETS: See ASSETS, PETITION TO 

MAKE. 

PLEADING : 
1. I t  is not error, even when contributory negligence is pleaded, since the 

enactment of chapter 33, Laws of 1887, to submit only the question 
whether the injury was caused by the defendant's negligence, and 
instruct the jury to respond in the negative if they find that  the plain- 
tiff, by concurrent carelessness, contributed to cause the injury. 
McAdoo v. Railroad, 140. 

2. When contributory negligence is pleaded, the jury can ordinarily be 
made to comprehend the law more clearly if not only the issues in- 
volving the question of negligence of plaiutiff and defendant, respec- 
tively, are submitted, but another involving the question, where i t  is 
raised by the evidence or the discussian, whether, notwithstanding the 
negligence of the plaintiff, the defendant could, by the exercise of 
ordinary care, have avoided the injury. Ibid. 

3. Plaintiff's complaint contained two causes of action, one to recover 
damages alleged to have been caused by the road-bed erected by de- 
fendant ponding water back on plaintiff's land; the other to recover 
damages for an alleged breach of duty on the part of defendant in 
not putting up sufficient cattle-guards as  required by The Code, 51975, 
whereby cattle trespassed upon plaintiff's enclosed lands and crops. 
On demurrer held an improper joinder of causes of action, the first 
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PLEADING-contiwued: 
being for injury to property, a tort, while the second arose "upon con- 
tract" for the breach of a n  implied contract to  perform a statutory 
duty, and the action should be divided. Hodges v. RaiZroad, 170. 

4. I11 a n  action on a policy of insurance a copy of the application need not 
be set out in the complaint. Britt v. Insurance Go., 175. 

5. An award duly made upon a n  arbitration, and performed, constitutes a 
good plca i11 bar to a subsequent action for the same cause. Cheatham 
v. Rowland, 218. 

6. I11 a proceeding by an administrator to sell the lands of his intestate to 
make assets, the heir can  lead the statute of limitations to such 
claims of creditors as  have not been reduced to judgment against the 
administrator. The heir is  bound by such judgment, unless he can 
show that i t  was obtained by collusive fraud. P~Octar v. Proctor, 
222. 

7. Where in such proceeding the defendant (heir) pleaded that "if there 
is any indebtedness outstanding against the estate of plaintiff's intes- 
tate, the same is barred by the statute of limitations" (The  Code, 
$153, par. 2 ) ,  "and the said statute of limitations is hereby pleaded 
against the collection of said claims" : Held, that although the plea is 
indefinite and unsatisfactory, i t  was the duty of the Court below to 
have considered and determined it, and a failure to do so is error. 
Ibid. 

8. I n  actions for the recovery of land, a s  formerly in  the action of eject- 
nzeiit, any deed offered a s  a link i n  a chain of title is thereby exposed 
to attack for incapacity in  the maker, or because i t  n a s  void under 
 he statutes of frauds (13th and 27th Eliz.), though i t  may not have 
been mentioned in the pleadings; but where a party seeks to set aside 
a conveyance because of a fraudulent combination to prevent a fair 
competition of bidders, he must allege the fraud iiow as he was re- 
quired formerly to file his bill in  a Court of Equity. Helms v. Green, 
251. 

9. The Code, s579, abolishes the action to obtain discovery under oath, 
and substitutes for i t  a remedy in harmony with the code system 
by allowing a party, in support of the allegations of his complaint, 
o r  of a cross-action set up in a counter-claim, after eliciting admis- 
sions from his adversary by verifying his pleadings, to examine such 
adversary party, as to  facts within his peculiar knowledge, both before 
and a t  the trial of the action. Ibid. 

10. The facts relied upon a s  the basis of a defence or counter-claim must 
be set out in  a n  answer with the same precision as is requisite in  a 
complaint, and, therefore, a defendant who expects to prove that there 
was an actual mistake by which the word "heirs" was omitted from 
a deed which he proposes to  offer in  evidence, or to  insist that there 
is  internal evidence i n  such deed that  the grantor intended to convey 
the fee and omitted the word of inheritance by mistake, must set up  
his equity in his answer. A~derson. v. Logan, 266. 

11. It is not a sufficient compliance with the law, in  an action for divorce 
a mensa et thoro, to charge ill treatment generally, or that the condi- 
tion of the feme plaintiff was intolerable by reason of her husband's 
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conduct. The complaint ought to show the particulars of the ill treat- 
ment, and that i t  was without provocation on her part. Jackson v. 
Jacksoni, 433. 

12. The complaint ought to show, and the Court, before granting such 
divorce, must see, either that the husband abandoned his family or 
maliciously turned the plaintiff, his wife, out of doors, or endangered 
her life by cruel, tortuous treatment, or offered such indignities to 
her person as  rendered life a burden. Ibid. 

13. Where, in such case, facts stated in the complaint were not sufficient 
to constitute a cause of action: Held, that  a motion to dismiss, made 
for the first time in the Supreme Court, should be allowed. I b i d  

14. The defects in this case were such as  might have been cured by amend- 
ment of the complaint, by leave of the Court, so a s  to  correspond with 
the verdict and judgment. Ibr'd. 

POWER O F  DEVISEE TO CHARGE ESTATE, 350. 

PRACTICE : 
1. I n  a n  action for trespass for wrongful entry on land and cutting timber, 

where the defendants filed a counter-claim, alleging that  the plaintiffs 
had wrongfully raised a dam and ~ o n d e d  water back on defendant's 
land, which was part of the land described in the complaint as  that 
on which the alleged trespass had been committed: HeZd, that  the 
counter-claim was not connected with cause of action, and that a de- 
murrer thereto was properly sustained. Basemore v. Bridgers, 191. 

2. An appeal from a judgment sustaining such demurrer is premature. 
Zbid. 

3. An appellee may serve a' "counter-case" to  the "case on appeal," served 
by the appellant, instead of specific exceptions. Horne v. Smith, 322. 

4. Where the plaintiff, in a n  action to recover land, demands judgment 
in his complaint for a tract containing twenty-five acres, and the 
following issue is submitted to  the jury, "Is plaintiff the owner of 
the land described in the complaint?" to which the jury responded, 
"Yes ; one-seventh of the Sandy Bottom tract-160 acres" : Held, 
that  the verdict is contradictory and a new trial will be ordered. 
Allen v. Sallinger, 333. 

5. Where a debtor notifies a creditor that  he will not pay a debt due him, 
the law does not require the latter to make demand before bringing 
suit. Taylor v. Hodges, 344. 

6. Where, i n  a n  action of claim and delivery, the plaintiff, claiming a 
mortgage lien, seized, and the defendant replevied, $223.50 worth of 
property, and on the trial the plaintiff recovered judgment for $50.37, 
the proper judgment to  be entered is  "that plaintiff recover the spe- 
cific property, and if possession cannot be had, then the penal sum 
named in the bond of the defendant and his sureties, with a proviso 
that  the specific property shall be relieved of the lien and liability to 
seizure and sale, and the defendant and the sureties on his bond dis- 
charged by the payment of $50.37, with interest from the beginning of 
the term and costs." Ibid. 
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7. Where a final judgment or decree has been rendered in a cause, and it 
is sought to impeach i t  for fraud, o r  for serious irregularity in the 
proceedings, not apparent in  the record, the remedy is by a new and 
independent action, and not by a motion in the original cause. 
Bmith v. Port, 446. 

8. Where a motion in a cause, which had been terminated by final judg- 
ment, was made, upon notice to the parties and supported by the 
affidavits. but no pleadings had been filed, or issues joined, or any 
consent entered to treat the motion a s  an independent action, it was 
error in  the Court, of i ts  own motion, and in its discretion, to so con- 
sider and dispose of it, aud the Supreme Court will em mero motu 
correct such error. Ibid.  

PRAYER FOR RELIEF:  
A party can recover judgment for any relief to which the facts alleged 

and proved entitle him, whether demanded in the prayer for relief 
or not. McNeill v. Hodges, 52. 

PROBATE AND REGISTRATION O F  DEED : 
1. When the Clerk of the Superior Court, upon the certificate of the 

acknowledgment of a grantor in a conveyance, or of proof of its execu- 
tion, and privy examination of a married woman by a Justice of the  
Peace, adjudges such certificate to be in due form, admits the instru- 
ment to probate, and orders its registration, this is the exercise of a 
judicial function, which cannot be delegated to a deputy, nor exercised 
by the Clerk a s  to a n  instrument to which he is a party. Whi te  v. 
Connelly, 65. 

2. Hence, when the Clerk, who is  the grantor i n  a deed of trust, acknowl- 
edges the execution of the same before a Justice of the Peace, who 
also takes the privy examination of grantor's wife, and the Clerk 
adjudges the certificate made by the Justice of such acknowledgment 
and privy examination to be in due form, admits the instrument to  
probate and orders registration : Held, that  such registration is with- 
out legal warrant, and invalid as  to third parties. Ibid.. 

3. When a'mortgage is acknowledged, and wife's privy examination taken 
before a Justice of the Peace, but the adjudication that the same is  
i n  due form and the order of registration is made by a Clerk of the 
Superior Court, who is the mortgagee therein, the adjudication and 
order by the Clerk, and the registration thereunder, a r e  void. Turner 
v. Oon.nelly, 72. 

4. When a certificate of probate is not sufficient to  entitle the instrument 
to  registration, if a party makes i t  part of his pleading he waives 
the question of its admissibility. Avent v. Arrington, 377. 

5. So, likewise, defendant's admission that  a paper-writing in question is 
the one attached a s  a n  exhibit in  the pleadings relieves the plaintiff 
of proving its contents, but its delivery and sealing may still be dis- 
puted. Ibid.  

6. Where a deed is proved and registered, there is  a presumption of proper 
delivery, nothing more appearing. Ibid.  



INDEX. 

PROBATE AND REGISTRATION O F  DEED-continued: 
7. Where plaintiff had notice of the registration of the mesne conveyances, 

and of possession of defendants under them for fifteen years, and all 
this time, and for eight years after paying the debt secured by the 
deed, he failed to register the defeasance or assert his claim: Held, 
he was guilty of gross negligence and not entitled to the relief of a 
Court of Equity. Waters  v. Grabtree, 394. 

8. Before the Act of 1883, there was no law in this State requiring the 
registration of a conditional sale. Perrg v. Young,  463. 

9. Where, under the law as it  then stood, A. sold a mule to B., and, in 
writing, retained title as  security for the purchase-money unpaid, and 
then afterwards (but before the Act of 1883) allowed B. to exchange 
his mule for  a horse, under a verbal agreement that  he should stand 
in the place of the mule: Held, (1 )  that both transactions were con- 
ditional sales, valid a t  that  time without registration ; (2)  that subse- 

. quent innocent purchasers, for value, of the horse from B. could not 
maintain title against A.-the doctrine of caweat emptor applying. 
Ibid. 

10. The certificate of the Clerk of the Court, required by T h e  Code as a 
prerequisite to the registration of instruments of writing named 
therein, is not essential to the validity of the registration of a grant; 
the great seal of the State is sufficient authority for such registra- 
tion. R a y  v. Stewart ,  472. 

11. A contract whereby one gramts to a company the right for ten years to 
land and receive all freights for a certain town amounts to more than 
a license. Taylor  v. Navigation Co., 484. 

12. Taking this to be a mere right-of-way, it  falls within the statute allow- 
ing registration ( T h e  Code, #1264), in  that i t  purports to  convey an 
"interest in or concerning land." Ibid. 

Registration of mortgage by corporation, 131, 138. 

PRESUMPTION O F  DEATH : 
1. The presumption of death arises from the absence of a person for seven 

years without being heard from. Dowd v. Watson ,  476. 

2. I t  is error to  exclude from the jury, in an issue upon the death of a 
person, evidence of information that  he was alive, merely because it  
is hearsag testimony. Ibid. 

PRESUMPTION O F  PAYMENT : 
1. I n  a n  action against the principal obligor in a bond executed prior to 

1868, his admission that neither he nor his surety have paid the bond 
is sufficient to rebut the presumption of payment, nothing else appear- 
ing. Cartwvight v. Kerman, 1. 

2. If insolvency of the obligor is relied upon to rebut the presumption of 
payment arising from the lause of time, it must be shown to have 
existed continuously during the entire statutory period. Alstoqz v. 
Hawkins,  3. 

3. The non-residence alone of the obligor is  not sufficient to  rebut the 
presumption of payment arising from the lapse of time, though evi- 
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PRESUMPTION O F  PAYMENT-continued: 
dence of that  fact is competent in support of other proof, such a s  
insolvency, to rebut the presumption of payment. Ibid. 

4. Where the defendant was a non-resident, and the only evidence of 
insolvency was a letter written by him to a person not in any way 
connected with the bond sued on, from which i t  appeared that  he was 
in  possession of considerable property, but in  which he declared that  
he had his property so fixed that  his creditors could not disturb i t :  
Held, not sufficient to rebut the presumption of payment. Ibid. 

5. If actual payment is relied upon, the prohibition of the competency of 
parties in  interest a s  witnesses does not apply, aliter, where the stat- 
ute of pt-esumptiom of payment is invoked. Ibid. 

6. Where a single bond was executed in 1860, and more than ten years, 
exclusive of time between May, 1861, and January, 1870, had elapsed 
before the bringing of a n  action upon it, there is a presumption of 
payment or satisfaction thereof. Grant v. Gooch, 278. 

7. To rebut this presumption, the admissions of the maker and his admin- 
istrator are  both competent; but the mere admission of the adminis- 
trator that  he had not paid i t  would not be sufficient to rebut the 
presumption as  to his intestate. Ibid. 

8. Ordinarily, evidence to rebut the statute of presumptions ought to 
embrace the whole period. Ibid. 

9. Where, in a former action in which the same instrument was in contro- 
versy, the administrator of the maker did not deny the allegation that  
the bond had not been paid: Held, that  upon the trial of a subse- 
quent action, in  which the question of payment was a n  issue, the 
record of this admission could be read a s  evidence t o  rebut the pre- 
sumption of payment. Ibid. 

10. The fact that  such former action was decided in favor of the defend- 
an t  cannot avail to affect or lessen the weight of the admission. 
Ibid. 

RAILROADS : 
1. When a person is about t o  cross the track of a railroad, even a t  a 

regular crossing, i t  is his duty to examine and see that  no train is 
approaching before venturing upon it, and he is negligent when he 
can, by looking along the track, see a moving train, which, in  his 
attempt to blindly pass over, injures him. McAdoo v. Railroad, 140. 

2. Where one is not a trespasser in using the track a s  a footway, it be- 
hooves him to be still more watchful. The license to use does not 
carry with i t  the right to obstruct the road and impede the passage 
of trains. IMd. 

3. Where the servant, who is running an engine, sees another standing on 
the track in front of him whom he does not know a t  all, or who is 
known by him to have ordinary intelligence and full possession of all 
of his senses, the former is not required to stop his engine, but may 
assume that  the latter will step off the track. Ibid. 

4. Where plaintiff alleged in his complaint that  he was returning from 
his place of business to his home, along defendant's track, "as he  
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had been in the habit of doing for several years without objection 
from the defendant, within the corporate limits of the town of 
Greensboro, whm, owing to the gross negligence of the defendant's 
seruants, he was struck from behind by a locomotive engine, belonging 
to the defendant, kc., and thrown from the track was thereby much 
injured," and the jury, in response to the first issue, found that  the 
plaintiff was "injured by the negligence of the defendant, as alleged": 
Held, that the verdict meant only that the defendant, by failure to 
exercise ordinary care, injured the plaintiff. Ibid. 

5. I n  an action against a railroad company for the destruction of a port- 
able steam-engine, which had stalled on a crossing, i t  appeared that 
the driver, on seeing a train turn a curve about one thousand yards 
distant, ran up the track, waving a handkerchief, and that the engi- 
neer made no effort to stop the train until within about three hundred 
yards of the crossing, although he noticed the driver waving his 
handkerchief a s  soon a s  he turned the curve, and his fireman called 
his attention to the obstruction when he was about six hundred yards 
from the crossing: Held, that the engineer was negligent, if, by 
watchfulness, he could have seen that  the road was obstructed in  time 
to stop his train before reaching the crossing. Bullock v. Railroad, 
180. 

6. Where i t  appeared that  plaintiff's driver went on the track to see 
whether any train was approaching before he attempted to cross, the 
fact that  he did not examine the crossing, and that  he did not look 
a t  his watch to see whether i t  was about train time, does not consti- 
tute such contributory negligence a s  will prevent plaintiff from re- 
covering, it  appearing that  the stalling would not have occurred if 
the crossing had been in good condition. Ibid. 

RAILROAD CROSSINGS, 180. 

REFEREE : See REFERENCE. 

REFERENCE: 
1. Exceptions to a referee's report may be filed a s  a matter of right a t  the 

term to which the report is made. The filing of exceptions after that 
term is in  the discretion of the Judge, and from the exercise of such 
discretion no appeal lies. McNeill v. Hodges, 52. 

2. When the exceptions to the report of a referee are  overruled, and, upon 
appeal to this Court, judgment is  affirmed, such exceptions cannot 
be reviewed, and the questions raised by them and passed upon by this 
Court cannot be unsettled. Burwell v. B u r g w p ,  507. 

REGISTRATION O F  DEED : 
See PROBATE AND REGISTRATION OF DEED. 

REHEAR, Application to : 
When this Court, in  its application of the law to the facts of a case, omits 

to consider material facts, and the interests of parties are  thereby 
affected, a petition to rehear will be granted, and, in  so far,  the 
former opinion will be modified and judgment reformed. Gay v. 
Grant, 478. 
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REMOVAL O F  CAUSE: 
When a n  action is ordered removed to another county, i t  is error in the 

Judge presiding in the Superior Court of the county from which the 
cause is removed, a t  the next term thereof, and before the term of 
the Court in  the county to which i t  was removed, to  direct that the 
action be dismissed if the costs of the transcript be not paid in  a 
time specified. The party procuring the order of removal has until 
the term of the Court to which the cause is removed to deposit his 
transcript. Fi"iser v. Mining Cornpang, 123. 

RES JUDICATA : 
When the exceptions to the report of a referee are  overruled, and, upon 

appeal to this Court, judgment is affirmed, such exceptions cannot 
be reviewed, and the questions raised by them and passed upon by 
this Court cannot be unsettled. Burwell v. Burgwyn, 507. 

RULE 17-27, 56, 127. 

SALE : 
1. When C. agrees to deliver on board plaintiff's schooners a t  certain 

landings lumber every month till, i n  the aggregate, i t  shall amount 
to 4,500,000 feet, with the further stipulation that  such cargo shall 
be shipped from the landing to Elizabeth City a t  plaintiff's risk, and 
there measured, inspected and paid for : Held, that  the plaintiff was 
entitled to recover two cargoes, so shipped, in  an action of claim and 
delivery brought against a creditor of C., who had caused one cargo 
to be seized before, and the other after, being discharged a t  Elizabeth 
City, under a warrant of attachment issued in an action against C. 
AZbemarle Lumber Co. v. Wilcox, 34. 

2. When property purporting to be sold is so separated as  to be fully 
identified and distinguished from other property of like kind, and the 
price is certain, or, by the terms of agreement, can be ascertained (as  
in  our case by measurement and inspection), the payment of any part  
of the price as  earnest money, or by note in lieu of it, or the delivery 
of the property, postponing the settlement until the quantity can 
be definitely determined, makes the sale complete. Ibid.  

3. Where there is a n  actual delivery, but no distinct agreement a s  to the 
exact price of an article, and no means provided of making it cer- 
tain, the title does not pass, and, if the person consumes the article so 
delivered to him, he becomes liable on a n  implied promise to pay the 
reasonable value, but not by force of the inchoate contract to sell. 
Ibid. 

SALE, CONDITIONAL : 
1. Before the act of 18B, there was no law in this State requiring the 

registration of a conditional sale. Perry v. Young, 463. 

2. Where, under the law a s  i t  then stood, A. sold a mule to B., and, in  
writing, retained title as  security for the purchase-money unpaid, and 
then afterwards (but before the Act of 18%) allowed B. to  exchange 
his mule for a horse, under a verbal agreement that he should stand 
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SALE, CONDITIONAL-continued: 
in  the place of the mule : He%-(1) that  both transactions were con- 
ditional sales, valid a t  that time without registration; ( 2 )  that sub- 
sequent innocent purchasers for value, of the horse from B. could not 
maintain title against A.-the doctrine of camut emptor applying. 
Ibid. 

SALE, EXECUTION : 
1. One C., as  executor, recovered judgment against the defendant on a 

debt due to his testator by contract before the year 1867, and caused 
execution to issue. The defendant paid to the Sheriff the principal 
and interest of the judgment, and took his receipt therefor (not 
including costs). The Sheriff sold the land of defendant, already 
levied on to satisfy the costs, a t  which sale plaintiff bought, and 
brings this action to recover possession: Held, that the right to 
recover disbursements, in  case of default in payment, being secured 
by law, when the contract was made, entered into and formed a part 
of it, and such costs as  incidents of the judgment constitute a lien 
upon the same property, and to the same extent, a s  the principal and 
interest of the debt. Long v. Walker, 90. 

2. This lien exists in  favor of the officers of the Court when they do not 
require the plaintiff, a s  they have a right to do, to pay their fees in 
advance. I n  such instances the officers (Sheriff and Clerk of the 
Court) have the right of retainer to the extent of the costs out of 
the amount collected, and neither can be compelled to  look exclusively 
to the plaintiff's prosecution bond, nor prevented from exhausting his 
remedy against the debtor, by reason of any receipt or compromise 
between the judgment creditor and debtor. Tbid. 

3. The receipt given in this case did not operate, like the receipt of prin- 
cipal and interest of a debt, while suit is pending for  its collection, 
to extinguish plaintiff's claim against defendant for the costs incident 
to the action, in the absence of some special agreement to  the con- 
trary. Tbid. 

4. I f  the sale of defendant's land under the execution would have been 
valid without allotting him a homestead thereon, when the principal 
and interest of the debt had not been paid, the estate of the debtor 
passed to the plaintiff under the sale to satisfy the costs due by virtue 
of the execution. Tbid. 

SHERIFF : 
1. Amercement, and not civil action, is the remedy given against a Sheriff 

for not making "due and proper" return of process. Manufacturing 
Go. v. Buston, 74. 

2. When, in  a n  action against a Sheriff for a false return, the Court per- 
mits such return to be amended, the plaintiff should note his excep- 
tion, and, unless the amended return is admitted to be true, proceed 
to try the issue. An appeal before final judgment on such admission, 
or a verdict, is premature and will be dismissed. Ibid. 

STATUTE O F  LIMITATIONS : See LIMITATIONS, STATUTE OF. 
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TAXES AND TAXATION : 
The rolling stock of a non-resident railroad corporation passing through 

the State fw purposes of inter-State commerce is not liable to taxa- 
tion in this State. Bain v. Railroad, 363. 

Retaxation of costs, 167. 

TORTS : 
1. I n  actions arising erc delicto there is  no degree of negligence that can 

be described by the word "gross" alone; but when a n  injury is due 
directly t o  the wanton or wilful act of another, he is not absolved 
from liability by the concurrent negligence of the injured party, a s  he 
is not, where, by the exercise of ordinary care, he could, notwithstand- 
ing the fault of the injured party, have saved the latter harmless. 
McAdoo V. RdZroad, 140. 

2. I t  is not proper to treat the word "gross" as  synonymous with wilful, 
malicious or  fraudulent. Ibid. 

TRANSACTION WITH DECEASED PERSON : 
1. The wife of a deceased husband is a competent witness in  a n  action 

affecting his estate, except a s  to transactions and communications 
between herself and him, though she be interested in  the result of 
the suit. Nowis v. Btewart, 455. 

2. Objection to the introduction of such inhibited transactions and com- 
munications must be interposed when the witness is proceeding to 
testify. Ibid. 

3. Evidence of general good character is not admissible a s  a defense 
against a n  allegation of fraud. Ibid. 

4. I t  is essential that the character be put in  issue by the nature of the 
action itself before such evidence is admissible. Ibid. 

TROVER : 
1. An unsatisfied judgment in an action of claim and delivery is no bar 

to a subsequent action between the same parties for damages for the 
conversion of the property in controversy. Asher v. Reixenstein, 213. 

2. Where the plaintiff, who had recovered judgment in  a n  action of claim 
and delivery (in which he was defendant) for the return of the prop- 
erty, but the same had not been returned, thereafter brought suit 
against the plaintiff in such action for damages for the conversion of 
the property : Held, that  he was entitled to recover. Ibid. 

3. The Superior Court has jurisdiction of an action for damages for the 
conversion of property where the amount claimed is  one hundred and 
twenty-five dollars. Ib.id. 

TRUSTS AND TRUSTEES : 
1. The general principle that a consideration is  necessary to raise a trust, 

and that  equity will protect against one holding the legal title, the 
beneficial interest of him who pays the purchase-money for property, 
had its origin in  the old doctrine governing uses. Thurber v. La- 
Roque, 301. 

2. The rule that  a resulting trust is raised in favor of the person who 
pays the purchase-money for land, though the title may be made to 
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TRUSTS AND TRUSTEES-cro%tinzce&: 
another, is subject to the qualification that  when the person who pays 
the price is under legal, o r  even, i n  some instances, moral obligation 
to maintain the person in whose name the purchase is made, there 
is a presumption in equity that  the purchase is  intended a s  an ad- 
vancement or gift to  the recipient. Ibid. 

USURY : 
1. When B. made a mortgage to W. to secure the indebtedness of a firm 

a t  and after a certain time, and also before that  time, there was other 
indebtedness due by the firm to W., upon all  of which usurious inter- 
est had been charged: I t  was held, that  B. could not be allowed a 
rebate for usury, so charged before she made the mortgage. Burwell 
v. Burgwyfi, 498. 

2. She could only be affected by usurious interest charged after she be- 
came liable for the debts of the firm, and then only to the extent of 
her liability. Ibid. 

3. Where the usurious interest is reduced to and included in a judgment, 
the judgment cannot be impeached as  t o  that part, but is valid a s  a 
whole. Ibid. 

4. The proceeds of sale of B.'s mortgaged land must be applied to the 
discharge of the mortgage debt rendered to judgment, without regard 
to  the fact that  a part of i t  is usurious. Ibid. 

VENDOR 9 N D  VENDEE : 
1. Parol evidence is not admissible to prove the terms of a verbal agree- 

ment to  convey land, when the party against whom i t  is asserted 
denies its existence. Bortesque v. Crawford, 29. 

2. Nor will a receipt containing no description of the land, but simply 
reciting that  the money was the balance, or on account of land, be 
sufficient to admit parol evidence in  support of the agreement. Ibid. 

3. A survey and plat of the land, made under the direction of the alleged 
vendor, containing no reference to the receipt alleged to have been 
given for the purchase-money, will not be sufficient to uphold the 
agreement; nor will parol evidence be received t o  connect i t  with such 
receipt. Ibid. 

4. I n  a n  action to recover possession of land, the defendant set up a p a r d  
contract by the plaintiff' to convey, which was denied: Held,  that  i t  
was improper to submit to the jury a n  issue in respect to the making 
of such contract; and the only issues which ought to have been sub- 
mitted were the amount of payments made by the vendee, and the 
value of the betterments placed by him on the property, and of the 
rents and profits with which he should be charged. Ibid. 

VENUE : 
1. When an action relating to real estate is brought in  a county other 

than that in which the land is situated, the Judge mcst ,  upon proper 
application made i n  apt time, direct its removal to the proper county. 
Manufwturing (70. v. Broww, 440. 

2. The fact that  there a re  other questions to be determined in the action 
does not alter the case when the chief purposes of the suit a r e  to com- 
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VENUE-contime&: 
pel one defendant (trustee) to  sell and another defendant to convey 
lands situated in a county other than that  in which the action is 
pending. Ibid. 

3. The question of removal, when the action is not brought in  the proper 
county, is  not one of discretion. When the statute imposes a duty, 
"may" means must. Ibid. 

VERDICT : 
When defendant not entitled to recover upon the whole verdict, 140. 
Contradictory verdict, 333. 

WAIVER : 
What sufficient waiver of lien for  materials furnished, 14. 

WILL : 
1. A testator devised as  follows : "Item. I t  is my will and desire that  my 

beloved wife, Sallie R. Dixon, shall hold, use, occupy and enjoy my entire 
estate, both real and personal, a s  I have done heretofore, to care for 
my children in the same way, during her natural life, with power to 
dispose of any surplus stock of farming implements she may find a s  
unnecessary in  carrying on the farm, and apply the proceeds of such 
sale to the support of herself or family; to  have no public sale of my 
property; to act a s  her better judgment, may dictate to her in  the 
management of my estate and children, with authority a t  her death, 
if any of our children should be minors, to choose for  them a guard- 
ian to  take charge of their portion of my estate. I t m .  I leave i t  a t  
the discretion of my beloved wife, SaIlie R. Dixon, a s  my children 
shall arrive a t  the age of twenty-one years, to allot to them a t  her 
pleasure, such portion or part a s  she may choose to do, not to exceed 
their pro rata  of my estate: Reld, that  the wife had no authority to 
create debts chargeable against the testator's property, not even for 
the support of herself and children, or the cultivation of the land. 
Rountree v. Dim%, 350. 

2. An attorney cannot terminate his relation with his client a t  pleasure 
and without notice, so long as  anything remains to be done about the 
matter in which he is employed. Qooch v. Peebles, 411. 

3. So, where P. was the attorney of a n  executrix and trustee under a will 
(she having also an interest in  the property devised), who was after- 
wards removed and another administrator &. 71. %. c. t. a., having 
adverse interest, was appointed in  his place, and P. became his attor- 
ney in the settlement of the estate: Held, that P.'s relations were so 
conflicting and antagonistic that  the law would not sanction his 
action, and this, though no compensation was actually paid him. 
Ibid. 

4. And where, in proceedings by such administrator to sell certain lands 
of his testator for assets, the attorney, P., who, having purchased a n  
interest of the testator's husband in the lands, was codefendant with 
his client, the executrix, obtained a decree of Court without her 
knowledge, whereby he became entitled to the surplus proceeds of such 
sale: Held, he could acquire thereby no interest adverse to hers, and 
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the decree should be vacated, so f a r  a s  i t  affected or declared his in- 
terest. Ibid.  

5.  The conflict of his d u t y  as attorney for the administrator, charged with 
protecting the interests of the executrix and her cestui  que t r u s t  
under the will with his interest, as  one of the defendants asserting a 
claim against the estate, cannot be permitted in a Court of justice. 
Ib id .  

6. Where a testator devised certain real estate to his wife for life or 
widowhood, and after her death, to his three daughters, naming 
them, "as long a s  they wished to keep house together," providing for 
sale and division among "his children and their heirs," if they (his 
daughters) "should marry or  wish to quit keeping house," and one 
of the daughters, the others being dead, was still keeping house on 
the land : Held ,  the land was not subject, during her life, to partition 
among the heirs. H a y s  v. Davis, 482. 

WITNESS : 
1. Upon the trial of an action involving the bona fides of a deed convey- 

ing land, i t  was in evidence that both parties claimed under one C.- 
the plaintiff through execution sale, the defendant by private sale. 
C. died pending suit, but his deposition, taken on behalf of the de- 
fendant, was, without objection of the plaintiff, admitted, in  which 
he testified in relation to the circumstances of the alleged fraudulent 
sale and conveyance of defendant: Held ,  that  under the last clause 
of $590, The Code, the defendant became a competent witness in his 
own behalf, in respect to the same transaction. N i x m  v. McKinney ,  
23. 

WITNESS TICKETS, 167. 


