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C A S E S  
ARGUED A N D  DETERMINED 

IN T H E  

S U P R E M E  COURT 

NORTH CAROLINA 

RALEIGH 

FEBRUARY TERM, 1889 

G. B. HARDING AND T. R. HARDING v. JOHN LONG ET.AL. 

Fraud, Uadue Ififluence a d  Mistake-Evlidefics to Esta\b&h Frau& 
Jdga's Cha~ge O n  I s s u ~  of ~ r a u a ,  MistaEe, Etc. 

1. The rule governing the quantum and quality of proof required to sustain 
allegations of fraud, undue influence and mistake, in  the execution of 
written instruments, and to establish resulting trusts, is a s  follows: 
(1) In cases in which relief is sought on the ground of mutual mistake, 
mistake of one party and fraud on the part  of the other, or that a deed 
was drawn by mistake an absolute deed, when i t  was intended a s  a 
mortgage or deed of trust, or i t  is sought to establish a resulting trust, 
based on a verbaI agreement to  buy for another or to  set up a lost deed, 
in all  these cases such allegations of the party seeking relief a s  are 
pecessary to  show his right to it must be estabZshed by okar  and con- 
vincing proof; and ehdenca de! hors the  deed m d  i n c m i e t e n t  w i th  i t  
m s t  be shown. (2) But where it is sought to  have a deed declared void 
because its execution was obtained by false and fraudulent representa- 
tions or undue influence, or because it was executed with intent to hinder, 
delay, o r  defeat creditors, the allegations material to establish the fraud 
mw8t be proven so as t o  produce belie? of the& t ru th  3% the  nvinds of the 
jurg, o~ so as to  satisfy the jury of their truth, or to  the  satisfaction of 
the jury. 

2. The rule as  above stated is perfectly consistent with all of the decisions of 
this Court. The cases of Lea v. Pearce, and E@i v. EwZv are consistent, 
and both a re  affirmed. 
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3. Where the issue was whether a deed had been obtained from the bargainor 
by fraud and undue influence practiced by the bargainees, it was error to 
instruct the jury that the bargainor must establish the fraud, etc., by 
such proof as would satisfy the jury "beyond all reasonable question." 

( 2 ) SPECIAL PROCEEDING BOR DOWER, begun before the clerk of the 
Superior Court of YADKIN County, transferred to the Superior 

Court in term for trial, and tried before Philips, J., and a jury at 
Spring Term, 1889, of Yadkin Superior Court. 

There was a verdict and judgment in favor of the plaintiffs, and the 
defmdants appealed. 

The defendant Mary E. Harding had executed a deed for her unas- 
signed dower in the lands of her deceased husband to the plaintiffs, who 
were his brothers, for the consideration of two hundred and seventy-five 
dollars. When the plaintiffs asked, before the clerk in this proceeding, 
to have dower assigned to them as her grantees in her husband's land, 
she answered that the plaintiffs, her brothers-in-law, had her confi- 
dence, and taking advantage of her distress immediately after her hus- 
band's death, made false and fraudulent representations as to the condi- 
tion of his estate, especially the probable value of her dower after 
selling the land to satisfy a debt secured by mortgage thereon, and 
thereby induced her to exeeute said deed. 

e he following issue was submitted to the jury: 
( 3 ) "Was the deed described in the petition of the plaintiffs ob- 

tained from the ddendant Mary E. Harding through fraud or 
undue influence on the part of plaintiffs?" 

I n  support of the affirmative of this issue, the defendant Mary E. 
Harding introduced testimony tending to show fraud and undue influ- 
ence by representations made by the plaintiffs, her brothers-in-law, that 
the estate of her husband would be worth very little after the payment 
of debts. Plaintiffs introduced testimony to the contrary. The other 
material facts are stated in the opinion. 

J. B. Batchelm for pla,ir&ffs. 
A. E. Holtm alnd W.  B.  glen,^ f w  defe.ndarnts. 

AVERY, J., after stating the facts: We think that the judge who tried 
the case erred in instructing the jury as to the measure of testimony 
required to establish the allegation that the execution of the deed had 
been procured by fraud or undue influence. 

Defendant asked the court to instruct the jury: "That if the price 
paid by the plaintiffs was so inadequate as to amount to apparent fiaud, 
or the situation of the parties so unequal as to give the plaintiffs the 
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opportunity of making their own terms, that the burden rests on the 
plaintiffs to show that the transaction was fair, and that there was no 
fraud or undue influence.'' 

The court charged the jury as follows: 
"The defendant Mary E. Harding claims that the deed executed was 

obtained from her by the fraudulent misrepresentations of the plain- 
tiffs, and that advantage was taken of her situation and distress conse- 
quent upon the recent death of her husband. 

"The plaintiffs claim that she acted voluntarily, with a full knowl- 
edge of her rights and what she was doing; that no fraudulent mis- 
representations were made or fraudulent and controlling influ- 
ence was exercised to induce her to make the deed. Mere in- ( 4 ) 
adequacy of price alone is no ground for setting aside the deed 
executed by Mary E. Harding. Fraud or undue influence must be 
proved, and the burden is upon the defendant Mary E. Harding, who 
seeks to set aside the deed, to satisfy the jury by clear, strong and con- 
vincing proof that fraudulent misrepresentations were made or a 
fraudulent and controlling influence was exercised to induce her to 
make the deed which she would not otherwise have made. 

"Unless the jury are so satisfied beyond all reasonable question they 
must answer the issue 'No.' 

"If it does so satisfy them they will answer 'Yes.' 
"If the jury find that she acted voluntarily, with a full knowledgc 

' 

of her rights and what she was doing, they will answer the issue 'No.' " 
The jury, after consideration, answered the issue "No." 
I n  order to give proper effect to the words "so satisfied" we must con- 

sider the instruction as if the language used had been the following: 
"Unless the jury are satisfied beyond all reasonable question that the 
fraudulent representations were made or a fraudulent and controlling 
influence was exercised to induce her to make the deed, which she would 
not otherwise have made, they must answer the issue 'No.' " 

I n  Lei v. Pearce, 68  N. C., 77, it was held by this Court to be error 
to instruct a jury that fraud must be proven beyond a reasonable doubt 
in order to justify a verdict finding fraud. I n  the opinion Pearson, 
C. J., for the Court, says: "It is very questionable whether this for- 
mula which has been acted upon, in the trial of capital cases, has 
answered any useful purpose; but  it has new8.r besrz, extended t o  civil 
&ions. The rule is, if the evaence! creates i m  t h e  minds  of the  jury a 
belief tha t  the  a1le;qatiow is true, they  should so find." 

The facts in that case were that the plaintiffs alleged that one ( 5 ) 
of the defendants, taking advantage of the friendly and confi- 
dential relations subsisting between him and the relator under whom 
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the plaintiffs claimed, fraudulently induced her to sign a deed convey- 
ing her land to the other defendant, his wife. 

Here the feme defendant's brothers-in-law are charged with having 
abused her confidence and induced her to convey her dower interest. 
There is no sufficient allegation, in either case, that the relations were 
such as to raise a presumption in law of fraud, so as to shift the burden 
and require the party charged with the fraud to rebut it by satisfactory 
evidence. 

The issue in that cause, as in this, was, under the former practice, 
cognizable only in a court of equity. We are unable to draw any dis- 
tinction between "proving beyond reasonable doubt" and "beyond reason- 
able question," unless we treat the latter expression as the stronger of 
the two. One of our leading lexicographers defines question to mean 
(in such connections as that in which it appears in the charge of the 
judge) "doubt"; another, "dispute"; so, if the former definition be 
adopted, the words are synonymous; if the latter be correct, it may be 
that there is still room for dispute when the doubt that lingers in the 
mind is no longer within the domain of sound reason. 

The rule that the evidence must be sufficient to produce belief in the 
minds of the jury that the allegation of fraud is true, in order to invali- 
date and set aside a deed, is equivalent to saying that the fraud alleged 
must be proven to the satisfaction of the jury or so as to satisfy the 

' minds of the jury of their truth; and this has been declared by this 
Court to be very different in its import from proving a fact beyond a 
reasonable doubt. S. v. Ellick, 2 Winston, 36; S. v. Vann, 82 N. C., 
631. I n  8. v. Varnn, Justice DiZZapd, for the Court, says, in reference 
to testimony offered in behalf of a prisoner: "And in making such ex- 

tenuating or acquitting proofs, the law put on him the onus to 
( 6 ) do so, not excluding aI1 ~mon~able  doubts, but mwely to the ex- 

tent of safisfyimg the jury." On the other hand, in S. v. Pqne,  
86 N. C., 609, Justice Ashe delivering the opinion, after calling atten- 
tion to the fact that in 8. v. Ellick the erroneous principle stated in 
S. v). Patew Jolhnson had been overruled, and a defendant was no longer 
required to establish mitigating or justifying circumstances beyond a 
reasonable doubt, says further: "In i t  (referring to S. v. EIWc7c) is cor- 
rected what we consider as erroneous in the decision of Corn. v. York, 
that matters of excuse or extenuation, which the prisoner is to prove, 
must be decided according to the preponderance of evidence. I t  is more 
cor~sct to sa,y, m we think, thud they m u t  be p~owad to the satisfactiom 
of the juq." 

The exact language used by the Court in Lea vl. Peame, supra,, was 
adopted in the instruction given by the court below in McLaod v. Bul- 
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lard, 84 N. C., 515, and, being excepted to, was approved by this Court 
in  overruling the exception. Counsel for the plaintiffs insisted that 
the rule laid down for this Court by Justice Mewimon i n  Ely v. Early, 
94 N.  C., 1, as applicable where actions are brought to correct deeds, 
must govern this case. 

The language used i n  ETy v. Early, and made the basis of instruction 
in  this case, to which it was never intended to apply, was as follows: 

"That the court may, in the exercise of its equitable jurisdiction, 
correct a mistake in a deed or other written instrument, such as that 
alleged in the complaint, is not controverted ; but i t  will do so only when 
the mistake is made to appear by clear, strong and convincing proof," etc. 

Speaking of the deed, the Court say further : "In such cases the Court 
will not disturb the deed or other writing, and upon the strong ground 
that the parties have agreed to make the writing evidence between 
them as to the matters contained in it. I t  must stand until by a weight 
of proof greater than itself a court of equity, in  the exercise of a 
very high and delicate jurisdiction, shall correct it." That ( 7 ) 
action was brought by the plaintiff in part to correct a deed made 
by mutual mistake of the grantor and grantee, as alleged, and it will 
be observed that the Court, in express terms, lay down a rule applicable 
only where parties ask the equitable relief of correcting a deed. There 
was no reason why the distinction should have been then drawn between 
the degree of proof necessary in cases of that kind and other causes 
involving an issue of fraud. 

I n  Loftin v. Loftin, 96 N. C., 194, i t  was held that the evidence of the 
existence and loss of a deed, offered with a view of setting i t  up, must 
be clear and convincing. Deans v. Do~tch, 5 Ired. Eq., 331; Fixher v. 
Ca,wolZ, 6 Ired. Eq., 485, and Plummer v. Baske~vJle, 1 Ired. Eq., 253, 
were cited to sustain the view of the Court. 

I n  Hemphill v. Hemphill, 99 N.  C., 436, this Court held that a deed, 
absolute upon its face, cannot be corrected so as to convert it into a 
trust, upon a mere preponderance of evidence or without some facts 
der hors the deed inconsistent with the idea of absolute ownership, but 
only upon such full proof as, in  the old Court of Equity, would satisfy 
a judge." 

This view is sustained by a long line of cases i n  our own Court: 
Brims v. Morris, 1 Jones Eq., 194; Taylor v. Ta,yZor, ibid., 246; Eemp 
v. Eatrp, 7 Ired. Eq., 167; Moore v. Ivley, 8 Ired. Eq., 192. 

The principle announced in  Eby v. Early is fully sustained both by 
our own decisions and other authorities. Harrison v. Howard, 1 Ired. 
Eq., 407; Braidy v. Parker, 4 Ired. Eq., 430; Newsom v. Buffatow, 1 
Dev. Eq., 379; Clemmons v. Drew, 2 Jones Eq., 314; Wilson d Land 
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Co., 77 N. C., 445; Buryer v. Dmkle, 100 Pa. St. Reports, 113; Story's 
Eq. Jur., secs. 153 to 158; Pomeroy's Eq. Jur., secs. 858 and 859. 

We search in vain among our own decisions, and counsel have referred 
to none, where proof so full and clear has been required in order 

( 8 ) t o  establish the allegation that the execution of a deed was pro- 
cured by false and fraudulent representations in  order to hinder, 

delay or defeat creditors, and the case of Lea v. Pearce, supra, which 
has been so often cited upon another point, is express authority to show 
that proof satisfactory to a jury is sufficient in such cases. We cannot 
agree that the line should be drawn so as to require convincing proof in 
all cases heretofore exclusively cognizable in a court of equity. The 
weight of authority is against that view. 

Bigelow in his work on Fraud (page 474, ch. 17, sec. 3) declares the 
rule to be as follows: 

"It is not necessary for the evidence to show beyond a reasonable 
doubt that a party is guilty of fraud. 

"It is settled law that, upon a trial of a civil action in which the 
claim or defense is based on alleged fraud, the issue may be determined 
on the preponderance or weight of evidence, except in cases of resulting 
trmsts arising orzl vwbal ageements to buy for anothe~. 

"In other cases of fraud nothing more is required than that the evi- 
dence should be aficient  to sathfy tho conseienca of a common man, 
although the evidence does not amount to absolute certainty. Evidence 
of fraud is not required to be more direct and positive than that of facts 
and circumstances leading to the conclusion that i t  was committed. 
Hence an instruction to the jury that the fraud in question could not be 
proved by them except upon clear and undoubted proof of it is 
erroneous." 

The view of that author that fraud may be proven by a mere pre- 
ponderance of evidence is supported by eminent text writers and other 
authority. Wait on F. C., 281; Poimtw u. Drew, 40 Pa., 467; Rea v. 
Missouri, 17 Wallace, 532; Clarke v. White, 12 Pel., 224. 

We conclude, therefore, that the true rule, as far as our own adjudica- 
tions have settled the question, is that, in order to get the aid of a court 

to correct a deed, whether on the ground of mutual mistake of 
( 9 ) one of the parties and fraud on the part of the other that it was 

drawn, by mistake, an absolute deed when it  was intended to 
be a mortgage or deed of trust, or to establish a resulting trust arising 
on a verbal agreement to buy for another, oy to set up a lost deed, such 
allegations of the party seeking the relief as are necessary to show his 
right to it  must be established by clear and convincing proof, and evi- 
dence do how the deed and inconsistent with it  must be shown in order 
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to set up a parol trust or have any deed reformed. Williams v. Hedges, 
95 N. C., 32; Smiley v. Pelwce, 98 N. C., 185; Shieldh vl. Whitakw, 82 
N. C., 516. 

But, on the other hand, when the relief demanded by a party is that 
a deed shall be declared void because its execution was procured by false 
and fraudulent representations or undue influence, or that it was exe- 
cuted with intent to hinder, delay or defeat creditors, the allegations 
material to establish the fraud must be provien, sol as to produce belief of 
their t m t h  in, ths minds of the jury, or so1 as to satisfy tho jury of their 
truth, OT to tha satisfactiofi of the jury. 

I t  may be that other cases will arise hereafter that will fall on the 
one side or the other of the line. This view of the case is perfectly con- 
sistent with all of the decisions of this Court. 

Bump, in his work on Fraudulent Conveyances, pp. 562, 563, says 
what is equivalent to the rule laid down by Ghiaf Justice Pearson: "If 
the evidence is admissible, as conducing in any way to the pro06 of the 
fact, the mly legal test applicable to it upon such issue is its mficiency 
to satkfy tho m i d  and conscience and produce a satisfactory conviction 
or belief. What amount of weight of evidence is sufficient proof of a 
fraudulent intent is not a matter of legal definition." I t  seems that the 
author expresses his view of the measure of testimony necessary to war- 
rant a verdict on issues of fraud in language almost identical and in 
wbrds certainly equivalently in meaning to the rule laid down 
by Chief Justics Pearson in Lea, v. Peasce, supsa. The author ( 10 ) 
says, subsequently, what still more strongly sustains our view: "It 
is not necessary, however, that the fraud shall be proved beyond a reason- 
able doubt." 

I n  Eerr on Fraud and Mistake, p. 382, we find that the author's view 
of the amount of evidence necessary to establish fraud is also expressed 
in language of the same import as that used in Lea v. Pearce: "Fraud 
will not be carried one tithe beyond the manner in which it is proved 
to the satisfaction of the Court." On page 384 the same author says: 
('It is not, however, necessary, in order to establish fraud, that direct 
affirmative or positive proof of fraud be given. I n  matters that 
regard the conduct of men, the certainty of mathematical demonstra- 
tion cannot be expected or required. Like much of human knowledge 
on all subjects, fraud may be inferred from facts that are established." 
I n  a note to the foregoing paragraph Bump says (p. 385, note) : "This 
means no more than that the proof must be such as to create belief, and 
not merely suspicion. A rational belief should not be discarded because 
i t  is not conclusively established." 
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The distinction that we have drawn in marking out the line dividing 
the causes of action that cannot be established without clear and con- 
vincing evidence, and in some cases proof de how a deed and inconsistent 
with it in its original shape, and the ordinary issues of fraud falling 
under the general rule that i t  is sufficient to prove fraud to the satisfac- 
tion of the jury, is sustained by sound reason as well as high authority. 
One who comes into a court of conscience declaring that he is in truth 
a party to a deed, that is the highest and most solemn evidence of his 
contract, and asks that while the contract is allowed in part to stand, 
some of the provisions or stipulations shall be altered by striking out 

portions of the dead and inserting in lieu contradictory expres- 
( 11 ) sions, and asking a court of equity in effect to assist him in 

avoiding a statute enacted to prevent frauds, because! its rigid 
enforcement and a strict adherence to the law of estoppels may work a 
remediless wrong without such relief, occupies a different position from 
one who disowns in, toto, for himself or those under whom he claims, a 
deed apparently executed upon the ground that its execution was pro- 
cured by fraud or undue influence, or from one who asks to set aside 
the deed of another, as in fraud of the rights of creditors or subsequent 
purchasers for value. The former should be held to stricter and stronger 
proof to establish his right to the relief asked. 

So, too, one who invokes the aid of a court to set up, by par01 evi- 
dence and in the face of the denials of those interested adversely,. a 
solemn deed, the stipulations of which are sometimes void, unless in 
writing, on the ground that i t  has been once executed, but has been lost 
or destroyed, is properly required to produce the clearest evidenoe of 
loss, because, if the rule were otherwise, a premium would be offered 
for perjury, and the rights of honest rrlen would be imperiled by the 
groundless claims of those who are mercenary and dishonest. 

While we have drawn the line of distinction between the two classes 
of actions, of which Lea v. Pearrca is selected as the representative head 
on the one hand and Ely d. Ea,rly on the other, i t  is not improper to 
emphasize and support, by more explicit citation of authority, the 
statement already made that, as applicable to allegations of mistake 
requiring, as the appropriate remedy, the reformation of a deed, the 
language used in the latter cause and adopted by the judge below in his 
charge, is not stronger than is warranted by older decisions of our own 
Court, and sanctioned by such writers as Story and Pomeroy. We find 
an intimation by Taylo~,  J., in Xewsom v. Buffalow, 1 Dev. Eq., 379, 
that the allegation in such cases must be proven "beyond rational doubt." 

The authorities already cited show repeated recognitions of 
( 12 ) the rule that the proof must be clear and convincing. 
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Judge Story (in his work on Equity Jurisprudence, sec. 153), re- 
ferring to causes in which one asks the court to correct a deed on the 
ground of mistake, says: "The proof must be such as will strike all 
minds alike as being unquestionable and free from reasonable doubt. 
The distinction here attempted to be defined, in regard to the measure 
of proof, is muoh the same which exists between civil and criminal 
cases, or that distinction which is expressed by a fair preponderance 
of evidence and full proof." 

Pomeroy states the rule, in reference to proof in correcting mistakes, 
quite as broadly: "Courts of equity do not grant the high remedy of 
reformation upon a probability or even upon a mere preponderance, 
but only upon a certainty of error." Pom. on Eq. Jur., sec. 859. 

We have not deemed it  necessary to discuss the other exceptions, as 
that to the charge is decisive of the right to new trial. 

For the error complained of in his Honor's charge a new trial will 
be awarded. 

Error. Ve&ir1e da noao. 

Cited: G l m  u. Humtar, post, 202; PolZock v. Warwick, 104 N.  C., 
641 ; Berry v. Ha& 105 N. C., 165; H e Z m  v. Graen, ibid., 265 ; B l m n t  
v. Waishingtom, 108 N.  C., 232; Gillis v. R. R., ibid., 449; Osborne v. 
Willces, ibid., 670; Orredev  v. Cha;fJin, 109 N.  C., 425; White  v. R. R., 
110 N. C., 462; Bwgerofi zr. Ins. Ca., 111 N.  C., 50; B o w e r  v. Hodges, 
ibid., 68; Summsra v. Moopa, 113 N.  C., 403; Cobb v. Edwards, 117 
N.  C., 253; D o ~ s e t t  v. Mfg. Cot., 131 N .  C., 257, 261; Perry v. Ins. Co., 
137 N. C., 404; Cfas3cim v. Allen, ibid., 428; Tut t t s  v. T u t t h ,  146 N.  C., 
491; Odom v. Clark, ibid., 549; Fraley v. Fraley, 150 N. C., 503; Cul- 
breth v. Hall, 159 N. C., 591; Lamm tr. Lamm, 163 N.  C., 73; Hodges 
v. Wilson, 165 N. C., 332; Lamb a. Perry, 169 N.  C., 444; B a y  v. Pat- 
t e r s~%,  170 N. C., 227; Cha8mpiom v. Daniel, ibid., 332; Grimes v. Am 
,draws, ibid., 523; Cotton Oil Co. v. Telegraph Co., 171 N. C., 705; Poe 
v. Smith ,  172 N.  C., 73; Johmon v. Johwom, ibid., 531; Boons v. Lee, 
175 N. C., 384; AficFar8om v. Andemoh, 177 N. C., 403; Long v. Guaranty 
Co., 178 N. C., 506; Ricks v. Brooks, 179 N.  C., 207; Leflcowitz v. 
Silver, 182 N. C., 348; Montgome~ry v. Lawis, 187 N.  C., 579. 
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JNO. M. JONES AND HENRY G. SKINNER, PARTNERS, ETC., V. JOHN M. 
WILSON AND JOSIAH MIZZELL, PARTNERS, ETC. 

Appea,l-Motion to Dimni.s+-Excwe for Faiiling to File Undertaking 
i n  Time. 

Where, upon a motion to dismiss an appeal on the ground that the undertaking 
was not filed in time, i t  appears that the appeal was taken in good faith 
and the failure to file the undertaking in time was caused by the clerk of 
the Superior Court being absent from his office, the motion will be denied. 

MOTION, before this Court, to dismiss the appeal from the Superior 
Court of CHOWAN County. 

J .  B. Batchelor a d  Jao. Dewe.rewx, Jv., fo r  plaintiffs, appellees. 
W.  D. Pruden fop d e f ~ n h n t s ,  appellmts. 

MERRIMON, J. The appellees moved at the present term to dismiss the 
appeal, upon the ground that the undertaking upon appeal was not filed 
within the time prescribed by law nor within thirty days next after the 
term of the court a t  which the judgment appealed from was given, the 
time within which i t  was agreed by the parties the appeal might be 
perfected. 

We axe satisfied from affidavits produced that the appeal was taken 
in  good faith. I t  was taken at  once, upon the entry of the judgment 
appealed from by counsel, the appellants having left the court and gone 
to their homes, in  a county adjoining that in  which the case was tried. 
At once the counsel sent them an undertaking upon appeal, to be exe- 
cuted by them; they executed and returned the same promptly and in 
apt time to their counsel to be filed; the latter promptly went to the 
clerk's office to file it, but found the clerk was absent, and he continued 
absent for several days, a t  a distant point, and they could not then file 
i t ;  they went for the like purpose a second time, and the clerk was not at  

his office; he was sent for, came, and the undertaking was filed 
( 14 ) within a few days after the lapse of the time within which i t  

was agreed by the parties the appeal might be perfected. 
I t  appears that the appellants themselves mere diligent i n  respect to 

the undertaking, and their counsel made reasonable effort to file it in  
apt time. They failed to do so because of the absence of the clerk from 
his office, and the fault was largely if not altogether his. The appellees 
suffered no substantial harm by the delay of a few days to file the under- 
taking, and there seems to have been reasonable excuse, certainly on the 

30 



FEBRUARY TERM, 1889. N. C.] 

part of the appellants, f o r  such failure. W e  th ink  t h e  case came f a i r l y  
wi th in  t h e  s ta tu te  cited a n d  interpreted i n  Hawisom v. Hoff, 102 N.  C., 
25. T h a t  case i s  substantially l ike t h e  present one, a n d  mus t  govern i t .  
T h e  motion to dismiss the appeal  mus t  be  denied. 

Motion denied. 

JAMES B. ALLEN v. TROS. 0. SALINGER. 

Ejsctment by Tenant in Common Against His Cotenamt; When De- 
mand Nacessary; Effect of Plea of Sole Seizin-Verdict aind Judg- 
mmt-Issues and Verdict in, Ejectment-Possession-Estoppel b y  
~ e c w d .  

1. If  one tenant in common sue his cotenant for possession, the action will 
be dismissed if i t  is  shown that  plaintiff's rights were not denied and he 
had given no reasonable notice to his cotenant of his demand to be ad- 
mitted to joint possession; but where the defendant in such an action, by 
his answer, denies the plaintiff's title, he thereby admits a n  ouster, and 
the action lies. 

2. Where, in  such an action, the defendant pleads sole seizin he cannot, after 
a verdict in  favor of plaintiff, avail himself of a defense which would be 
in  harmony with the'verdict. 

3. Possession by the bargainee, open, continued and adverse, of par t  of x 
tract of land covered by deed, is  possession of all of the tract not occupied 
by some one else, and such possession, continued for seven years, will 
ripen into title. 

4. Plaintiff claimed title to  the whole of a tract of land of which he alleged 
that  defendant was in possession; defendant denied being in possession 
of any land belonging to plaintiff. One of the issues submitted to the 
jury was:  "IS plaintiff the owner of the land described in the complaint?" 
To which the jury responded: "Yes; one-seventh of the Sandy Bottom 
tract-160 acres." The  jury also found in response to another issue that  
defendant was in possession of the land: Held, (1)  that  an objection by 
the defendant that  the finding of the jury on the first issue was not re- 
sponsive was not tenable; ( 2 )  that  a judgment that  plaintiff recover the 
whole land was erroneous; the judgment should have been that  plaintiff 
recover and be let into possession with defendant a s  tenant in common, 
to  the extent of a one-seventh interest. 

5. Where the title to  land is  put in issue by the pleadings and issues, the 
verdict and judgment operate a s  a n  estoppel on the parties as  t o  the title. 

6. The Court has countenanced and approved the practice of defining in the 
verdict the extent of the plaintiff's interest in  the land in controversy, 
either by metes and bounds or a s  an undivided fractional interest. 
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( 15 ) CIVIL ACTION tried at  the February Term, 1889, of the S ~ p e -  
rior Court of MARTIN County, before Gvauies, J. 

The plaintiff demanded possession of a certain tract of land, ahd the 
defendant denied that he was in possession of any land belonging to the 
plaintiff or that there was any such land in Martin County as that 
claimed by the plaintiff. 

The issues and findings of the jury were as follows: 
1. "Is plaintiff the owner of' the land described in  the complaint?" 

Answer: "Yes; one-seventh of the Sandy Bottom tract-160 acres." 
' 

2. "Is defendant in the wrongful possession thereof 2" Answer: '(Yes." 
3. "What is the plaintiff's damage?" Answer: "Ten cents." 
Judgment was rendered upon the verdict in favor of plaintiff. 

On the trial i t  was agreed that one Ezekiel Leary had orig- 
( 16 ) inally owned the land. The plaintiff offered evidence tending to 

show that Emmanuel Leary was a son and heir of Ezekiel Leary, 
and then offered a deed from Emmanuel Leary to Bradford Allen, dated 
in  1842. The plaintiff then offered evidence that he was son and heir of 
Bradford Allen, who had six other children, his heirs. There was evi- 
dence tending to show the location of the land described in the deed to 
Bradford Allen, and tending to show that i t  was known as the Sandy 
Bottom tract of 160 acres. There was also evidence tending to show 
possession by Bradford Allen, and those claiming under him, for forty 
years, of the land i n  controversy. There were many deeds offered by 
defendant from heirs of Ezekiel Leary and others, which the defendant 
insisted covered the land in controversy, and offered evidence tending 
to show it. There was no evidence that any judicial proceedings had 
ever been had for partition of the lands of Ezekiel Leary. There were 
no exceptions to the evidence. There were no special instructions asked 
for by the defendant, and there were no exceptions taken at  the time 
to instructions given. After the verdict the plaintiff moved for judgment, 
and defendant moved for new trial for alleged errors in the instructions 
given. The instruotions given presented every aspect of the case arising 
on the volume of evidence, oral and documentary. The only error 
alleged was that the court had instructed the jury that if the pIaintiff 
and those under whom he claimed held possession of a part of the land 
embraced in his deed for more than seven years, openly, continuously 
and adversely, i t  would ripen his title to all the land embraced in his 
deed which was not occupied by any one else, unless there was a lappage ; 
if there was a lappage, and neither party was in  possession of the lap- 
page, as to that part embraced in both deeds, the latter title would 
prevail. The motion for new trial was overruled. Then the defend- 
ant objected that the answer of the jury was not responsive to the 
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issues, and was vague and indefinite. The court being of opinion ( 17  ) 
that the answer of the jury was sufficient, gave judgment for the 
plaintiff, and the defendant appealed. 

11. W. Stubbs for pbaiatiff. 
A. 0. Gaylord ( b y  brief) f o r  defendaant. 

AVERY, J., after stating the facts: I f  the defendant had not denied in 
his answer that the plaintiff was the owner of the land in controversy, 
and thereby acknowledged that hc had ousted plaintiff, his cotenant, 
but had asked that the action be dismissed on the ground that he and 
the plaintiff were tenants in common, and the ought to have 
given reasonable notice to be let into possession before issuing the sum- 
mons, this action could not have been maintained. 

As i t  sufficiently appears from the record that Ezekiel Leary was the 
common source of title, and that there was evidence tending to show 
that plaintiff and defendant each traced his title through different heirs 
at  law of Ezekiel to him, and were, therefore, tenants in  common, the 
charge of tho court would have been erroneous if the answer had averred 
tho cotenancy and set up the want of notice. Page v. Branch, 97 N.  C., 
97, and cases there cited. But the defendant has denied the plaintiff's 
title to the land, and gone so far as to deny that there was land filling 
the dcscription in  the complaint. I t  being admitted that thc title wjs  
out of the State and i n  Ezekiel Leary, the principle enunciatcd by his 
Honor as to the acquisition of title by possession was correct and appli- 
cable to the evidence. The defendant by his pleadings has averred that 
hc holds adversely, and cannot now avail himself of a new defense which 
would be i n  harmony with the verdict. Withrow v. Riggerstaf, 82 
N.  C., 82. 

The objection that the finding of the jury was not, in  i ts  terms, ( 18 ) 
responsive to the first issue, is not, we think, tenable. Where the 
title, not the possession, is in issue in an action for possession, the ver- 
dict and judgment operate as an estoppel on the parties as to title. This 
Court has countenanced and approved the practice of defining, in  the 
verdict, the extent of the plaintiff's interest in  the land in controversy, 
either bv metes and bounds or as an undivided fractional interest. The 
manifest justice and propriety of this practice grows out of the effect 
of the judgment in such actions. The jury found that the plaintiff was 
the owner of one undivided seventh, and, in view of the testimony, the 
finding can be fairly interpreted to mean ona undivided seventh interest 
in  the land in  controversy. Wiihrow v. Biggemtuff, supra. 

But the judgment of the court that the plaintiff recover the whole 
of the land was erroneous, and was doubtless signcd by his Honor with- 
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out adverting to its form. The judgment should have been rendered 
for the recovery of the land, with an order that the plaintiff be let into 
possession with defendant, as tenant in common, to the extent of his 
interest, and must be modified so as to conform to this view. 

A plaintiff, showing title only to an undivided interest, may have 
judgment, without qualification, for the whole, against one who has no 
title. But i t 'appears from the record that the defendant did show 
evidence of title, derived from Ezekiel Leary, the admitted source of 
title, and the form of the verdict was probably due to that testimony. 
But the plaintiff, who has proven title to one undivided seventh, must, 
if he would have judgment for the whole, have shown on trial that the 
same evidence of title or possession that established his own title demon- 
strated the fact that others than defendant held as cotenants the other 
interest, and this action would inure to their benefit. But the burden 

is always on plaintiff in such actions, and he must establish his 
( 19 ) right clearly to the judgment demanded, just as he is required 

to show title, good against the world. Overcash v. Kitchie, 89 
, N. C., 384; Yancy v. Greenlee, 90 N. C., 317. 

A new trial will not be granted, and, with the modification mentioned, 
the judgment will be affirmed. 

Modified and affirmed. 

Cited: S.  c., 105 N. C., 333; Lenoir v. Mining Co., 106 N .  C., 477; 
Gilchrwt v. Middleton, 707 N.  C., 683, 685; Dickens v. Long, 109 N.  C., 
171; Hanning v. Warner, ibid., 411; Asbury v. Fair, 111 N.  C., 257; 
Fester @. Halckett, 112 N.  C., 551; Vaughan v. Parker, ibid., 101; 
Moody v. Johnson, ibid., 811, 813 ; Ladd v. Byrd, 113 3. C., 471 ; Lenoir 
v. Mining Co., ibid., 520; Murray v. Southerland, 125 N.  C., 178; More- 
head v. Hall, 126 N .  C., 216; Aiken v. Lyo.11, 127 N. C., 177; Allred v. 
Smith, 135 N.  C., 451; Turnage v. Jones, 145 N.  C., 83; Taylor v. 
Meadows, 169 N. C., 126. 

WALLACE BROTHERS v. R. M. DOUGLASS. 

Deputy U. S .  Mursha7s, Compensa,tio.n of-Bev. Stat. U.  S., Sec. 6477- 
Evidence; Objections to1 Before Referee; Disposing of Such Objec- 
tiolzs by  Judge. 

1. Deputy United States Marshals have no claim against the Government for 
their compensation, but must look to the Marshal therefor. Hence an 
assignment by a Deputy Marshal of his claim for compensation against 
the Marshal is not a violation of section 3477, Rev. Stat. U. S. 
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2. A referee admitted certain evidence, which was objected to, and made his 
report without ruling on the admissibility of such evidence. In the Supe- 
rior Court there was an order of re-reference, in which the referee was 
expressly directed to rule upon the admissibility of the evidence objected 
to. The referee made another report, without passing on the evidence, 
and the defendant excepted: HsFd, that it was error to give judgment 
confirming the report without passing on the objection to the evidence, 
and that the judge below could pass upon the competency of the evidence 
without again recommitting the case to the referee. 

(SHEPHERD, J., dissented as to the disposition made of the case.) 

CIVIL ACTION tried before Philips, J., at Fall Term, 1888, of IREDELL 
Superior Court. 

The plaintiffs allege, in  substance, in  their complaint that on 4 Decem- 
ber, 1879, and for several years next before that time, the defend- 
ant was Marshal of the United States in the Western District of ( 20 ) 
North Carolina; that W. J. Patterson, J. T. Patterson, Jr., and 
S. P. Graham, during a part of that time had been, and at the time 
specified were, his deputy marshals, and as such deputies had respec- 
tively earned fees for large amounts, and by their respective agreements . 
with the defendant as such Marshal they became and were respectively 
to have two-thirds of the fees by him so earned; that large sums of 
money were so due to each of said deputies, and the said W. J. Patter- 
son drew his order upon the defendant, and the following is a copy 
thereof : 

"$325. 16 November, 1881. 
"Pay to the order of W. J. Patterson three hundred and twenty-five 

dollars, value received, and charge the same to the account of 
W. J. PATTERSON. 

"To R. M. DOUGLASS, U. S. Marshal." 
'(Accepted; payable when I receive funds to the use of W. J. Pat-  

terson. "R. M. DOUGLASS, U. S. Marshal." 

And the said J. T. Patterson, Jr., likewise drew his order upon the 
defendant, and the following is a copy thereof: 

"$200. 4 December, 1879. 
"Pay to the order of myself two hundred dollars, value received, and 

charge the same to the account of 
"J. T. PATTERSON, JR., D. M. 

'(To R. M. DOUGLASS, U. S. MarshaL" 
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Which has the following written across the face thereof: 

"Accepted; payable when I receive funds to the use of J. T. Pat- 
terson, Jr. "R. M. DOUGLASS, U. S. Mamhal." 

That said drafts were accepted by the defendant as stated, and 
( 21 ) recited at the end of each. 

And the said S. P. Graham assigned to the plaintiffs, of the 
fees so due to him, thc sum of $98.82, and such assignment was recog- 
nized and "accepted" by the defendant, to be paid when he should receive 
funds to the use of the said Graham as deputy; that the plaintiffs be- 
came the owners of the said drafts by proper endorsements; that the 
claims of the said deputies against the defendant for fees have been 
audited in  the Treasury Department of the TJnited States, ,and "funds 
to the use of" said deputies repectively mentioned, sufficient to pay 
the said amounts, had been received by the defendant as Marshal; that 
he, nevertheless, refused upon demand to pay the money so due the plain- 
tiffs, and they demand judgment for the same and for costs. 

The defendant failed to file an answer to the complaint and, upon 
motion of the plaintiffs, judgment by default and inquiry was entered 
against him. Thereupon, by consent of parties, i t  was, by proper order, 
referred to a referee, "to hear the testimony, take and state an account, 
and report to this court," etc. 

Afterwards the referee made report favorable to the plaintiffs. 
In  the course of taking the account the plaintiffs put in evidence 

copies of certain accounts stated and audited between the defendant as 
Marshal and the United States, purporting to be certified by the Reg- 
ister of the Treasury, for the purpose of proving that the defendant had 
becn allowed and had received the fees earned by his d~puties named 
as alleged. The defendant objected to the admission of these copies, 
stating numerous grounds of objection to them, and their cornpetencj. and 
sufficiency as evidence. The refwee, without deciding that they were 
or were not competent, received them in evidence, and considered them 
in connection with other evidence in deducing his conclusions of facts 

and making his report filed. 

( 22 ) At a subsequent term of the court the report so made was set 
aside, and i t  was re-referred to the same referee, with instruc- 

tions to retake and restate the account required, and particularly for 
the present purpose, the court directed as follows: 

"6. For  the purpose of enabling the commissioner to find these facts, 
the case is reopened for further evidence on both sides. And that the 
commissioner will make his report under this order to the next term 
of this court, in which report hc will pass upon and report whether he 
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allows or overrules the exceptions to the evidence made by either plain- 
tiffs or defendant. And the judgment signed in this case at  this'teim 
of the court is hereby set aside and vacated. 

"A11 exceptions of defendant, not as to the merits of the controversy, 
are overruled." 

The referee proceeded to execute the order of re-reference, and made 
report, from which i t  appears that at  a time and place specified he 
"proceeded to reopen the cause, when and where further testimony was 
introduced by the parties; and after due consideration of the testimony 
heretofore introduced, together with the evidence produced a t  this time," 
he drew conclusions of fact and conclusions of law arising thereupon. 
But  he did not "pass upon and report whether he allows or overrules 
the exceptions to the evidence7' (the copies of accounts stated and 
audited between the defendant and the United States, objected to as 
above stated) ; he retook and restated the account, and made report 
thereof, to which the defendant filed numerous exceptions. Only the 
first and fifteenth of them need be reported here, and the following is a 
copy of them : 

"1. Defendant excepts to said report for the reason that said referee 
fails to pass upon the competency and relevancy of certain alleged tran- 
scripts from the Treasury Department, Register's office, Washington, 
D. C., offered in evidence by plaintiffs and objected to by de- 
fendant (Nos. 4, 5 and 6 ,  on pages 2, 3 and 4 of testimony ( 23 ) 
taken in October, 1887), as he was required to do by the order 
of Connor, J., recommitting this case to said referee. 

"15. That i t  is contrary to the laws and regulations of the United 
States Government to sell and assign such claims as those sued on by 
the plaintiffs, and they are not entitled to recover on that account." 

The court overruled all the exceptions, confirmed the report, and gave 
judgment for the plaintiffs; and the defendant, having excepted, ap- 
pealed to this Court. 

Chm. Amnfield and W.  D. Tum,er for pla,intif. 
D. M.  Fuvches and W .  M. Robbins for defendants. 

MERRIMON, J., after stating the case: No statutory provision of the 
United States brought to our attention, or of which we have knowledge, 
gives or secures to deputy marshals any claim against the Government 
for, or any interest in, fees or compensation earned by them as such 
deputies. Neither fees nor compensation are prescribed by statute for 
them, nor are they recognized or treated as entitled to the same as of 
legal right or as creditors of the Government. The fees they earn are, 
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certainly, ordinarily for and belong to the Marshal. I n  the nature of 
their 'employment and duties they act in his name and place, and the 
fees they earn are due to him and are charged in his name. They are 
little more than his agents or servants, invested with some measure of 
his authority conferred by law, and they are recognized by the law only 
to determine their rights and liabilities and the rights and liabilities 
and duties of third parties arising out of what they do or fail to do as 
deputies. Their claims for compensation are against the Marshal, ac- 
cordingly as he and they agree upon the measure of i t  and how and 

when i t  shall become due and payable. No doubt he may allow 
( 24 ) to them and they may agree to accept the fees they earn in his 

name and for him, or a part of them, as compensation, to be paid 
to them when such fees shall be allowed to him by the proper auditing 
authorities of the Government, and he shall be paid the same under 
existing laws, or he may pay them fixed salaries. The matter of their 
compensation is between them and the Marshal, not between them and 
the Government. 

The statute (Rev. Stat. U. S., secs. 780, 784, 829, 830, 833, 834, 841, 
844, 846) prescribes the fees and compensation the Marshal may have- 
the maximum he may take-how he shall account with the Govern- 
ment-that he shall give bond and be liable for breaches of the condition 
thereof; but no fees or compensation are prescribed for his deputies, 
nor is their liability prescribed; the Marshal is liable for their mis- 
feasance and nonfeasance within the sphere of his office. Section eight 
hundred and thirty-three requires the Marshal, in making his semi- 
annual report to the Attorney-General of the fees and emoluments of 
his office, to "state; separately therein the fees and emoluments received 
or payable for services rendered by himself personally, those received or 
payable for services rendered by each of his deputies, naming him, and 
the proportion of such fees and emoluments which, by the terms of his 
service, each deputy is to receive." And there is a provision in  section 
eight hundred and forty-one cited, restricting allowances on account of 
deputies. The purpose of these requirements and provisions is not to 
give deputies any claim against the Qovernment, but to facilitate the 
adjustment and settlement of the accounts of the Marshal, and to pre- 
vent him from receiving more than the maximum of compensation 
allowed him by law. There are numerous other statutory provisions, 
all pointing, more or less directly, to the right of the Marshal to have 
claims against the Government for fees and emoluments earned by 

him for services rendered by himself and his deputies in a variety 
( 25 ) of ways, but none that give deputies such right. 
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The deputies of the defendant named in  the pleadings, as to their 
claims in  question, did not, therefore, have any claims against the 
United States for fees and emoluments, or otherwise, as implied by the 
fifteenth exception of the defendant, but their claims were against him 
for such part of the fees earned by them, respectively, as he agreed with 
each he should have, to be paid by him when the Government should 
allow and pay his claims against it. The deputies each assigned his 
claim, or part of it, whether by draft or otherwise, against the defendant, 
and not his claim against the Government, and hence the statute (Rev. 
Stat. U. S., see. 3477), making absolutely void "all transfers and assign- 
ments made of any claim upon the United States, or of any part or 
share thereof or interest therein, whether absolute or conditional," etc., 
unless made in the way prescribed, has no pertinency or application 
here, and does not affect the rights of tho plaintiffs. And for the like 
reason Frist v. Child, 21  Wall., 441; U. 8. v. Gillis, 95 U. S., 407; Spof- 
fovd v. Kirlc, 97 U. S., 484, cited and relied upon by the defendant, are 
not applicable. The court, therefore, properly overruled the fifteenth 
exception of the defendant. 

We are of opinion that the defendant's first exception should have 
been sustained. The referee was expressly directed by the court to "pass 
upon and report whether he allows or overrules the exceptions to the 
evidence (that heard by him) made by either plaintiffs or defendant," 
the purpose being to afford opportunity to the court to decide upon the 
competency of evidence objected to upon proper exception to the ruling 
of the referee. The latter failed to pass upon the evidence objected to in 
question, nor did the court. That i t  did not is assigned as error. 

I t  might be said that the referee, and after him the court, did, by im- 
plication, decide that the evidence was competent and unobjec- 
tionable, and possibly this is so; but the defendant was deprivgd ( 26 ) 
of opportunity to assign.error in that respect, and if there was 
error we cannot correct i t  in  the absence of exception or error assigned. 
The gist of the exception is that the defendant did not have opportunity 
to assign error i n  the respect mentioned. This seems to us to have 
force and merit. 

The counsel of the plaintiffs insisted on the argument that the objec- 
tion embraced by the exception "does not go to the merits of the con- 
troversy," and, therefore, in view of the order of the court, the exception 
should not be sustained. We cannot accept this argument as a valid 
one. The evidence objected to, if competent, was very important indeed; 
i t  went directly and strongly to prove that the accounts of the defendant, 
as to fees earned by his deputies named in the pleadings, had been' 
allowed as to each by the Government, and he had received the money 
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on account thereof as to each to an amount greater than each had as- 
signed to the plaintiffs, which they seek to recover in this action. The 
defendant seriously contends that the certified copies of accounts audited 
and settled, objected to, are not evidence against him in  this action, and 
the objection may be well founded. We do not decide now that i t  is or 
is not. The court below should have decided upon the objections to the 
evidence, so that the complaining party might have had opportunity to 
assign error and appeal to this Court. 

The first exception must be sustained, and the court, without a re- 
reference, will decide upon the questions of law raised by the defendant's 
objections to the evidence referred to in it, and give judgment upon the 
report of the referee, if this may properly be done, or, for sufficient 
cause, i t  may set aside the report and direct the account to bc retaken, 
and proceed in  the action according to law. 

All the other exceptions of the defendant were properly overruled, 
except in so fa r  as the matters of them may be affected by the 

( 27 ) decisions of the Court in  respect to the evidence referred to in 
the first exception. 

Error. New trial. 

SHEPHERD, J., dissenting: I do not concur in the disposition made of 
this case. The evidence objected to is fully set forth in the case upon 
appeal, and its comprtcncy was thoroughly argued by counsel. I f  it is 
incompetent i t  will be necessary for us to know whether the referee con- 
sidered it in finding the facts, and the cause should be remanded. If i t  
i s  competent, it is immaterial whether he acted upon it or not, and i t  
would, i t  seems to me, be doing a vain thing to remand the cause in 
order to get his opinion upon the subject. 1 think we should now pass 
upon the competency of the testimony. . 

Cited: 8. c., 114 N. C., 450; S. c., 116 N. C., 660, 664; Credle v. 
il yers, 126 N. C., 17;  Dumas v. M o w i s o n ,  175, N. C., 434. 

C. MILT,RISEIL v. C. ERDMANN ET AX,. 

Sale-Contract-Assignment. 

Where the terms of a sale of goods were that the buyer should give notes for 
the price, but after the goods were delivered to him the buyer refused to 
give the notes: Hald, that no sale was consunlmated by the delivery- 
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there was only an agreement to sell, which was not perfected, and the 
seller could recover the goods from the buyer or from one to whom he 
had assigned them by a general assignment for the benefit of creditors. 

ACTION OF CLAIM am DELIVERY tried before Graves, J., and a jury at 
the February Term, 1888, of CRAVEN Superior Court. 

The plaintiff testified that during the year 1885, and since, he was 
doing business in Richmond, Va., as dealer in  leaf tobacco for 
the manufacture of cigars, and that during said time the defend- ( 28 ) 
ant Erdmann was doing business in New Bern, N. C. That on 
or about 28 November, 1885, the plaintiff received from said defendant 
a postal card as follows: 

"NEW BERN, 27 November, 1885. 
"DEAR SIR :-Are you still in  the leaf business ? If so, send me sample 

of some binders, good stock, and samples of Havana and Havana wrap- 
pers, if you have some real nice stock on hand. You may also send me 
samples of Hustorick wrapper, if you have nice goods. 

"Yours, etc., C. ERDMANN." 

To which plaintiff replied as follows : 
('December 1, 1885. 

"DEAR SIR:-In reply to yours of the 27th) I have sent you the fol- 
lowing samples, per express : 

"Veg. 20 Havana @ $1.10; do genuine V. A., @ $1.25; 6 do wrap- 
pers, @ $1.25; 876 No. 488-89 wrappers, @' $1.25; 242 No. 466-86 
wrappers, @ 3512; 151 No. 483-83 wrappers, @ 35c; 11 No. 486-86 
binders, @ 12c; 16 No. 487-87 do, @ 12c. 

"Terms, 3, 4 and 5 months notes. I have put these goods down very 
low, and hope to receive your order as I feel sure the goods will give 
you entire satisfaction. Awaiting your prompt reply, I remain, 

"Yours, etc., CHAS. MILLHISER." 

Not hearing from Erdmann in  the meantime, the plaintiff, on 13 
December, 1885, sent to him a letter, as follows: 

"Please let me hear from you in regard to samples 'leaf' sent you 1 
December, from which I hope you have been able to make a selec- 
tion. Trusting to hear from you, and soliciting your kind ( 29 ) 
favors, which shall have prompt and best attention. 

"Yours, etc., CHAS. MILLHISER." 

That Erdmann received the samples in due course, and also the letters 
above set out, and on 27 December, 1885, the plaintiff received a letter 
from Erdmann as follows : 
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"NEW BERN, December 25,1885. 
"DEAR SIR:-YOU can send me the following goods: Case 242 and 

151, the two best bales Havana No. 16 and 6 ;  and the binders I don't 
like, I must have better ones; if you have better, you may send me one 
case, and I would like to have a nice case of cheap cigars at  about $10 
per thousand, put up 50 in a box. 

"Hoping business is good with you, I am, etc., 
'(C. ERDMANN." 

"P. S.-You send the tobacco; be sure and give me weight for gov- 
ernment book." 

That  on 28 December, 1885, the plaintiff mailed to Erdmann the kl- 
lowing letter, which contained the invoice and the three promissory 
notes therein mentioned, all of which were received : 

"DEAR SIR:-Your favor 25th received, and I hand you enclosed in- 
voice of two cases wrappers and two bales Havana, shipped by steamer 
as per your order. Am sorry the binders do not suit you. As I do not 
handle any Penn. cigars I turn your order over to Messrs. H. Brownheld 

& Bro., who said they would send you samples. 
( 30 ) "Enclosed I hand you three notes at  three, four and five 

months, which please make payable at  your bank *and return 
signed, in settlement, at earliest convenience, and oblige. 

"Yours truly, CHAB. MILLHISEX." 

On the same day the plaintiff shipped by steamboat the tobacco as 
set forth in the letter, and i t  was admitted that the same was duly re- 
ceived by Erdmann, and that the value thereof was as stated in the 
complaint, to wit, four hundred dollars. 

The defendant Erdmann did not execute and send to plaintiff his 
notes, and on 16 January, 1886, plaintiff received from said defendant 
a postal card as follows : 

"DEAR SIR t I  just received the goods; send drafts to acceptance, as 
long time on them as possible. I will accept and return; that is the 
way I do with the rest of the dealers. 

"Yours truly, C. EXDMANN." 

On the same day the plaintiff replied: 

'(DEAR SIR:-YOU~ favor of the 15th is received, and in  reply will say 
that when I sent you samples I wrote you on 1 December, giving you 
price and terms, notes at  three, four and five months. I t  is with this 
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understanding you ordered the goods, and on these terms I shipped the 
goods. More than half your bill is Havana, on which the duty is 35 
cents per pound, and must be paid in cash before goods can be removed, 
and the balance of time is never over ninety days on Havana, but I 
have put all this in your bill as agreed upon at three, four and five 
months, which is an average of four months time to all; but you can 
either send me the notes at  three, four and five months or, if you prefer, 
you may make five notes at  two, three, four, five and six months 
from date of shipment, 28 December. This is the best I can do; ( 31 ) 
I cannot regulate my business by what some other houses do. 
The regular terms of some of the best and largest New York firms are 
four months notes on seed leaf, and duty cash and ninety days note for 
balance on Havana tobacco, but I gave you more liberal terms; I gave 
you prices and terms, as per my letter of 1 December, at three, four and 
five months notes, and i t  was on these terms you bought the goods, and 
you should make settlement accordingly; but I enclose you five notes 
at  two, three, four, five and six months, and you can take your choice, 
either send the first three notes or these five notes, which I trust will be 
satisfactory; but if you are not satisfied, you will please return me the 
entire lot of goods and send me shipping receipts, and oblige. 

"Yours, etc., CHAS. MILLHISER." 

That Erdmann did not reply to this letter, and did not send his notes 
as therein requested, nor any notes. Plaintiff, failing to get the notes 
or a return of the tobacco, came to  New Bern, and on 7 February, 1886, 
made a demand on W. W. Clark, and all the defendants, for the tobacco 
aforesaid, the delivery of which was refused. 

I t  was admitted that the tobacco was in the actual possession of the 
defendant John Schissler at  the time of demand. 

Plaintiff further testified that he had contracted to sell the tobacco 
for the negotiable promissory notes of the defendant Erdmann, as set 
forth in the above correspondence, and only on the terms therein stated, 
and that said defendant had not complied with said contract; that said 
notes, such as taken i n  the course of trade, are of value to the plaintiff 
as commercial paper. 

The defendants introduced the following evidence : 
An assignment of defendant Erdmann of a stock sf goods, ( 32 ) 

which included the said lot of tobacco, to W. W. Clark, for the 
benefit of creditors, recorded on 28 January, 1886; that said assignee 
at  once took charge of said stock and placed it in  the hands of defendant 
Schissler as his agent. I t  was admitted that no part of the contract for 
the purchase of said tobacco was ever registered. 
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The defendant introduced a bill for the goods in  controversy, which 
was sent to the defendant C. Erdmann at the time of the shipment of 
the goods by the plaintiff, of which the following is a copy : 

All sales not settled in ten days from date of purchase subject to draft with 
current exchange on New Pork or Richmond. 

A11 settlements of accounts to be A11 claims must be made within five days 
made direct with the firm. 1 after receipt of gaods. 

RIOHMOXD, VA., Dec. 28, 1885. 
MR. C. EEDMANN, New Bern, N .  C. 

Bought of CHAS. MILLHISER, 
Xanufacturer of Fine Cigars, Packer of Seed Leaf, and Importer of 

Havana T'obacco. 
Interest will be charged on all accounts not paid at maturity. 

Terms : 3, 4 and 5 Mos. Notes. No. 15 South 13th Street. 
1 Case Wrappers, No. 151, 483-83=400 lbs., @ 33 $132.00 
1 Case Wrappers, No. 242, 46686=380 Ibs., @ 35 133.00 
1 Bale Hav., Vega. 16, No. 1,077, No. 120-13=107 lbs., @ $1.15 123.05 
1 Bale Hav., Vega. 6, No. 1,055, No. 134-13=121 lbs., @ 1.25 151.25 

Drayage, .50 

0. D. Line, via Norfolk. $539.80 

The defendant insisted that an issue should be submitted to the jury 
as to the waiver of the condition upon which the goods were agreed to 
be sold arising from the delivery of the goods to the defendant Erdmann 
by the plaintiff, before the performance of the condition and the cir- 

cumstances attending the delivery. The court held that there 
( 33 ) was no question of fact for the jury, and gave judgnient for the 

plaintiff. The defendants excepted and appealed. 

C. Manly and W .  E.  Claaka for plaintif  
W .  W ,  C l a d  for defendants. 

AVERY, J., after stating the case: This cause was before this Court 
at  the September Term, 1887 (98 N. C., 293). A new trial was then 
awarded the plaintiff, and the Court said: "No sale of the tobacco was 
consummated or made effectual under the contract. There was only 
an agreement to sell, which was not perfected. The plaintiff did not 
agree or intend to part with his tobacco until he received the notes, and 
Erdmann had no right to expect to get title to i t  until he sent the notes." 

The case comes up now on the defendants' appeal; but the facts are 
precisely the same as those stated in  the former case, except that a copy 
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of the account rendered, including billheads, by the plaintiff, and dated 
28 December, 1885, is put in evidence. It is plain, as decided by this 
Court, that the lettcrs of the parties, written 1 December, 25 December, 
and 28 December, 1885, and two of 16 January, 1886, establish a con- 
tract between the parties, slightly modified by the irldulgence of the 
plaintiff, extended at thc defendant's request, but still an agreement 
assentcd to by both, that the contract should be complete so as to  pass 
title to the tobacco on the return to the plaintiff of the notes signed by 
the defendant. We cannot agree that the plaintiff shall be bound, and 
this express contract abrogated or varied by implication arising out of 
a note at  the top of his billheads, especially when the defendant agreed 
to sign the drafts, but did not in any way signify his assent to the terms 
printed at  the head of the bill, and was in no way bound by a proposal 
to buy on such terms. 

I f  therc had been no corrcsponde~nce in reference to terms, ( 34 ) 
and the goods had been ordered, shipped and received, with no 
allusion to the time and manner of payment except that contained in the 
account rendered, we would have deemed i t  our duty to give grave con- 
sideration to the argument of the learned counsel for the defendant and 
tho authorities citcd by him. 

No crror. Affirmed. 

Cited: 12. IZ. v. Barnes, 104 N.  C., 27; Guano Co. v.  Malloy, ibid., 
679; Duval v. R. R., 161 N. C., 448; McQuF1e1-s v. Cheatham, 163 N. C., 
64; &"yers v. I?. R., 171 N. C., 192. 

THOS. N. HILL, ADMINI~TRATOR, V. HILLIARD & CO. AND J. L. OUSBY. 

Staltute of Limita,tions, Agreelment N o t  to Plead; Claimants Under 
Mortgagor Can Plead It dgainst  Mortgagee. 

1. The indulgence of a debtor by the creditor, at  the special rcquest of the 
debtor, will not prevent the running of the statute of limitations. To 
prevent the statute's being a bar there must be an agreement, express or 
implied, on the part of the debtor, that he will not plead thc statute. 

2. A subsequent mortgagee, or purcllaser of the equity of redemption, bas the 
right to avail himself of the statute of limitations as a defense to the 
first mortgage, and after the rights of the first.mortgagee are barred by 
the statute, no act or acknowledgment on the part of the mortgagor can 
revive thc mortgage as to subsequent mortgagees or purchasers. 
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3. A subsequent mortgagee, or purchaser of the equity of redemption, can 
avail himself of the protection of the statute of limitations against a prior 
mortgagee, although the mortgagor is a party to the action and refuses 
to plead the statute. 

CIVIL ACTION tried before MacRae, J., at Fall Term, 1888, of HALIFAX 
Superior Court. 

Thk following are agreed upon as the facts in  this controversy: 
1. That on 3 March, 1876, the defendant James L. Ousby 

( 35 ) executed to Maria J. Lowe a mortgage in fee on two lots near 
the town of Halifax, numbered 8 and 9, to secure three notes, 

all then past due, upon condition that if said Ousby should pay said 
notes by 1 January, 1877, said mortgage deed should be void, and with 
power of sale in case of default. Said deed was duly registered in Hali- 
fax County. 

2. That on 6 April, 1886, said Ousby mortgaged the said lots, along 
with other real and personal property, in fee, to the defendant Louis 
Hilliard, to secure a debt of $1,124.35, due ten months thereafter, with 
8 per cent interest after maturity, which deed was duly registered in 
Book 74-B, page 364, of the Register's office of said county, 5 April, 
1886. There is  still due on this mortgage debt $962.52, with 8 per cent 
interest from 1 Narch, 1888. All the personal property embraced 
therein has been subjected thereto, and the real estate, outside of lots 
8 and 9, is insufficient to pay said debt. 

3. That nothing has ever been paid on the Maria J. Lowe notes or 
mortgage debt. 

4. That said Maria J. Lowe died domiciled in  Halifax County in the 
year 1881, leaving a last will and testament, and on 28 March, 1882, 
R. E. Moseley qualified as her administrator with the will annexed. 
On 3 July, 1882, said Noseley having died, the plaintiff, Thos. N. Hill, 
duly qualified as administrator d'e bonis non, with the will annexed, on 
said estate. 

5. That Louis Hilliard & Co. had actual notice of the M. J. Lowe 
mortgage at  the time of accepting the mortgage to them. 

6. That said Thos. N. Hill  never had any actual notice of the mort- 
gage to Louis Hilliard & Co. (save such notice as registration confers) 

till the latter part of January or first of February, 1888. 
( 36 ) 7. That said Hill did not sue upon or foreclose the M. J. Lowe 

mortgage, described in the complaint, prior to 1 January, 1887, 
because he was requested to indulge the same by said Ousby, and he did 
indulge him at his special request; and on 29 December, 1887, said 
Ousby executed and delivered to said Hill the paper herewith filed, 
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marked "Exhibit A? The said Hill having great confidence in  the 
integrity of said Ousby, and the said Ousby being in straightened cir- 
cumstances, said Hill  indulged him without apprehension that he would 
set up the statutory bar as a defense, or endeavor by any means to pre- 
vent his collecting said notes, and said Ousby has made no effort to pre- 
vent such collection. 

8. That said Ousby is now, and has been since the execution of the 
mortgages to the said Lowe and Hilliard & Co., in possession of the said 
lots 8 and 9. 

Under these facts the question whether the M. J. Lowe mortgage is 
barred by the statute of limitations as against Louis Hilliard & Co., and 
who plead the same, is submitted for the decision of the court. 

The following is the judgment rendered below: 
"This cause coming on to be heard upon the case agreed, and the 

court being of the opinion that the statute of limitations is  a plea not 
favored, and that i t  is a personal privilege of the defendant Ousby, and 
cannot be set up by the second mortgagee, Hilliard: 

"It is adjudged that the plaintiff, Thomas N. Hill, as administrator, 
etc., of Maria J. Lowe, deceased, recover of the defendant James L. 
Ousby the sum of five hundred and fifty-five dollars and sixty-eight 
cents, with interest on $264.98 from 1 January, 1889, till paid. 

"It is further adjudged that said recovery is the first lien on the lots 
Nos. 8 and 9 on the plot of Martha B. Eppes' estate, situate near the 
town of Halifax. 

'(It is further adjudged that the defendants, Louis Hilliard ( 37 ) 
& Go., recovcr of the defendant James L. Ousby the sum of 
$962.52, with interest on said sum of nine hundred and sixty-two dollars 
and fifty-two cents at  8 per cent from 1 March, 1888, till paid. 

"It is further adjudged that the said recovery of said Hilliard & Go. 
is a second lien on said lots Nos. 8 and 9, and the first lien on the other 
lots described in  the answer. . 

"It is further adjudged that unless the aforesaid recovery of the 
plaintiff, and of the defendants Hilliard & Co., is paid off within sixty 
days from the first day of this term then that all said lands shall be sold 
by R. 0. Burton, Jr., and A. J. Burton, hereby appointed commissioners 
for that purpose, after due advertisement according to law, who will 
make due report to this court. 

"The following is a fuller description of the other lots above referred 
to: All those lots near the town of Halifax, numbered on the plot of 
Martha B. Eppes' estate as lots Nos. 4, 6 and 11 (except a small part 
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of 6 and. 11, as shown by the plot in  the partition agrcement between 
Jas.  L. Ousby and M. Whitehead). The cause is held for further direc- 
tions." 

The defendants Hilliard & Go. appealed. 

A. J .  Burton for pJaiiniif. 
R. 0. Burton for defendant Hdliard. 

SHEPHEBD, J. This action was commenced on 23 February, 1888, 
eleven years after the forfeiture of the plaintiff's mortgage, and the 
mortgagor has been in possession of lots numbers eight and nine during 
the whole period, and has made no payment. About nine years after 
the forfeiture Ousby, the mortgagor, exccuted a mortgage upon his 
equity of redemption to thc dcfendant Hilliard, and i t  is admitted that 

the property, "outside of lots numbers cight and nine, is insuffi- 
( 38 ) cient to pay7' his debt. Had  anything transpired bctween the 

plaintiff and the mortgagor before the execution of the mortgage 
to Hilliard, by which the running of the statute of limitations was sus- 
pended? We think not. There was no agreement, either express or 
implied, that the mortgagor was not to plead the statute. 

The casc only shows that the plaintiff indulged him at his "special 
request, having confidence in his integrity, and without apprehension 
that he (Ousby) would set up the statutory bar as a defense." Very 
clearly this docs not bring the case within the principle of Barcroft v. 
Roberts, 91 N .  C., 363, and the authorities there cited. I n  that case 
there was a promise not to plead the statute, and the Chief Justice, 
commenting upon the decision, said, in Joyner v;. Massey, 97 N. C., 148, 
that "it carries the doctrine to its extreme limits, beyond which I am 
unwilling to go." There being .nothing to arrest the running of the 
statute, the statutory bar was more than complete when the mortgagor 
executed to the plaintiff a writing by which he promised to pay the 
debt, and agreed that he would not plead the statute, either to the "notes 
or said mortgage." He  now declines to plead the statute, arid thc ques- 
tion is whether his conduct, after thi: mortgage was barred, can have 
the effect of repelling the statute in  so fa r  as i t  affects the defendant 
Hilliard. I t  is true that the plea of the statute is a personal one, but 
we think with Mr. Wood, in  his work on Limitations, sec. 230, "that 
where the rights of subsequent mortgagees intervene, or where tho mort- 
gagor has sold the premises, an acknowledgment or payment afterwards 
made by the mortgagor, after the statute bar has become complete, 
revives [does not revive] the mortgage so as to defeat any of the rights 
of such subscquent mortgagee or grantee. But, so fa r  as his own inter- 
ests are concerned, he may revivc the mortgage by such acts, but not 
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so as to impair or defeat the rights of other parties who, previous to 
such acts, acquired an interest in the prcmises. . . . I t  seenis that 
when the statute has run upon a prior mortgage the holder of a 
subsequent mortgage is entitled to have the prior mortgage can- ( 39 ) 
ccled as against a mortgage out of possession, and a court of 
equity, upon proper proceedings to that end, will direct its caricellation 
on the ground of such bar." The context fully justifies the negative 
words inserted in  brackets, and the case of the N .  Y. L. Ins. Co. V. 
Govwt, 39 Barb., 440, cited by Wood, plainly shows the mistake of the 
author or printer. The opinion in the case says : "That such bcing thc 
relation betwcen Cornell and the defcndants deriving titlc under him, 
i t  would be inequitable and unjust to allow either, by any act or declara- 
tion, to affect the rights or interests of the others in rcgard to the 
encumbrance, either by a written acknowledgment of the debt or by part 
payment." Jones on Mortgages, sec. 1509, says: "Moreover, i t  is held 
that purchasers from the mortgagor, subsequent to the execution of thc 
mortgage, may plead the statute of limitations as a dcfensc to an action 
commenced after the statute has run against the debt secured." Lent v. 
Shear, 26 Cal., 16;  Medley v. Elliott, 62 Ill., 532; Schumucker v. Sibert, 
18 Ean., 110; Fox v. Blossom,, 17 Blatchf., 352. We have no dccisions 
upon the subject in  this State, but we think the principles laid down in 
the authorities cited are consistent with reason and equity and we, 
therefore, adopt them. 

The judgment below should be modified according to the views ex- 
pressed in this opinion. 

Modified and affirmed. 

Cited: Royster v. Fawell, 115 N.  C., 310 ; Grady v. Wilson, ibid., 
348; Cecil v. IIenderson,, 121 N.  C., 247; Baby v. Stuman, 127 N. C., 
464; Millw @. Coxe, 133 N. C., 582; Brown v. R. B., 147 N. C., 218; 
Liveman v. Cahoon, 156 N.  C., 189. 

J. J. EOONE ET AL. V. JAMES E. LEWIS. 
( 40 1 

Wills, Witness to-The Code, Section allt7. 

1. A witness to a will assumes a serious duty and legal relation thereto, 
necessury to its validity if there he but two witnesses, and an impol-tunt 
one, however many there may be. The witness cannot rid himself of 
this duty for any cause at his will and pleasure, certainly not without 
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the testator's consent given in his lifetime. Having subscribed as a 
witness, he is held by the law to such relation and the legal consequences 
of it. 

2. To be held as a witness to a will it is essential that the subscriber consent 
to be such, and that he sign in the presence of the testator. 

3. Where one signs his name .on a will in the place where the subscribing 
witnesses usually sign, there is a presumption that he signed as a sub- 
scribing witness, but the contrary may be shown. 

4. Where there was written, at the bottom of a will, '.Witness, A. B., C. 
(his X mark) D., E. F.," and E. F. was a devisee in the will: Held, that 
it was competent to show that E. F. signed as a witness to the mark of 
C. D., and did not sign in the presence of the testator, or, at his request, 
become a subscribing witness to the will itself. 

5. One who signs his name on a will in the place where subscribing witnesses 
usually sign is not deprived of benefits conferred upon him by the will if 
he, in fact, did not sign as a subscribing witness. The Code, see. 2147. 

CIVIL ACTION to recover land, heard before MacRae, J., at January 
Term, 1889, of HALIFAX Superior Court. 

The plaintiffs, other than J. J. Boone, are the heirs at  law of Hardy 
Carlisle, who died in 1871, leaving a last will and testament, which was 
duly proven, in and by which he devised to his wife, who survived him, 
the land, the subject of this action, for her life, and the remainder 
thereof in fee to the defendant. The life-tenant having died, the defend- 

ant took and had possession of the land at and before the bringing 
( 41 ) of this action, and refused to give possession thereof to the plain- 

tiffs, upon demand for the same. 
The following is a copy of so much of the will mentioned as is neces- 

sary to set forth here : 
"Witness my hand and seal, this 7 January, 1871. 

"HARDY (his X mark) CARLISLE. 
"Witness: W. H. JONES. 

DAVID (his X mark) LEWIS. 
JAMES B. LEWIS." 

The plaintiffs allege that the defendant is the same James B. Lewis 
who purpor.ted to be one and the third in  order of the subscribing wit- 
nesses to this will, and insist that, therefore, the devise to him is void 
under the statute (The Code, sec. 2147). 

On the trial the defendant introduced one W. H. Jones, who testified 
that the will of Hardy Carlisle was written by him. 

The defendant then offered to prove by this witness that witness and. 
David Lewis signed the will of Hardy Carlisle, as witnesses, in the 
presence of the testator; that the witness, seeing that David Lewis had 
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signed by making his cross-mark, said i t  was necessary to have a witness 
to that cross-mark, and called upon the defendant to sign as a witness 
to David Lewis's cross-mark, and James B. Lewis, the defendant, signed 
the paper for that purpose only; that the testator did not request J. B. 
Lewis to witness his will, but did request W. H. Jones and David Lewis 
to do so, and that J. B. Lewis did not testify on the probate of said will. 

Plaintiff objected; objection sustained, and evidence excluded. De- 
fendant excepted. 

There was a verdict and judgment for the plaintiffs. The defendant 
appealed. 

W. IT. Da,y aln8d 7". N .  Iiill fov plaintiffs. 
R. 0. I3urto.i~ for  def endanst. . 

MERRIMON, J. The statute (The Code, sec. 2147) provides that "if 
any person shall attest the execution of any will, to whom, or to whose 
wife or husband any beneficial devise, estate, interest, legacy or appoint- 
ment of or affecting any real or personal estate, shall be thereby given 
or made, such devise, estate, interest, legacy or appointment shall, so f a r  
only as concerns such person attesting the execution of such will, or the 
wife or husband of such person, or any person claiming under such 
person or wife or husband be void; and such person so attesting shall 
be admitted to prove the execution of such will or the validity or in- 
validity thereof." 

The obvious purpose of this provision is to prevent incentive to per- 
jury and ineligibility and incompetency of witnesses of wills by reason 
of interest, who consented and undertook to be such at  the time the will 
was cxecuted. Such a witness, in all respects eligible, assumes a serious 
duty and a legal rclation to the will, necessary to its validity, if there 
be but two witnesses to it, and an important one, however many there 
may be, that he cannot cast off and rid himself of, for any cause, at  his 
will and pleasure; certainly not, unless he shall do so with the consent 
of the maker of the will in his lifetime. Tho statute (The Code, sec. 
2136) prescribes that all wills to be proven by attesting witnesses shall 
be "subscribed in his (the maker's) presence by two witnesses at  least," 
etc. Thus i t  is made essential to have such witnesses; they consent to 
be, and subscribe the will in the presence of the maker for all proper 
legal purposes in that connection. They thus become identified with 
the will, and the law justly holds them to such relation and the legal 
consequences of it. Otherwise a witness might defeat it, aftcr he had 
consented to witness and had witnessed its execution. 

But  such relation with the will must, indeed, exist; the witness ( 43 ) 
must have consented to be, and must have subscribed to the will 
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as a witncss thereof in  the presence of the maker of it. Otherwise the 
subscriber is no such witness. I t  is not sufficient that the subscriber 
carelessly, or for some other purpose, wrote his name at or about the 
place where such witnesses usually subscribe their names, although, if 
he should do so, there might arise a presumption of fact, nothing to the 
contrary appearing, that he intended to becomc a witness. 

There is neither principle nor statutory provision that, necessarily, 
makes a person a witness to a will merely because he subscribed his name 
in the place where such witnesses usually subscribe their names, nor 
that prevents the person whose name is so subscribed, or any person 
interested, from explaining how and why the subscription came to be 
made, and that, in  fact, the pcrson so subscribing was not a witness, as 
he purported by the writing to be. The subscription in such connection 
would be evidence-strong evidence-that the person subscribing in- 
tended to be a witness, but the contrary might be shown. And so, also, 
where the subscriber in  such connection denied that he was such a wit- 
ness, i t  might be shown that he subscribed as such. And so, also, if the 
subscribing witnesses were dead, while the strong presumption would be 
that they were such, especially if there were a formal attestation clause, 
the contrary might be shown. Otherwise the grossest injustice might be 
done to parties claiming under or against the will, and also to persons 
purporting to be witnesses, but really were not such, because of facts 
pcrfectly explicable. Thcobald on Wills, 30; In  the Goods of f7 i l son ,  
1 Court of Prob. and Div., 267; &ffeths v. Grilrj'efhs, 2 ibid., 300; 
I n  Ihe Goods of Sharman, 1 Prob. and Div., 661 ; I n  the Goods of Mur- 
phy, 1 I r .  R. Eq., 300; Crowell v. Kirk, 3 Dev., 355; Old v. Old, 4 Dev., 
500; Bell v. Clark, 9 Ired., 239; Hampto% v. l l u d n ,  58 N. C., 592. 

I t  may be that if one purporting to be a subscribing witness 
( 44 ) was examined in  the course of the probate proceeding of the will 

he could not afterwards be allowed to say that he was not such 
witness, upon the ground that i t  was settled and adjudged that he was; 
but certainly this cannot be so, when the person purporting to be such 
witness was not examined and not before the court, as a third witness 
to the will need not be, where i t  is proven in  common form. We cannot 
conceive of an adequate reason why such a witncss, not so beforr the 
Probate Court, shall be precluded, after the will is proven, from proving 
before a court having jurisdiction in a proper case, when it becomes 
material to do so, that he was not such witness. Not to allow him to do 
so might do him grievous injustice. I t  is true such a witness might have 
a strong motive, in  that the testator devised or bequeathed to him prop- 
erty of great value, to commit perjury or to suborn witnesses, but this 
would weigh against him in  addition to the presumption of f a d  that he 
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.subscribed as a witness. The burden of proof is on him, and the greater 
it will be if there was a formal attestation clause to the will. Moreover, 
the motive to commit perjury and pervert the course of justice is not 
greater in  such case than in  many others of equal importance. The 
statutory provision first above cited does not, nor does any other, in  
terms or by reasonable implication, prevent the person purporting to 
be a witness to a will, from showing in  any proper case that he is not 
such. 

We are, therefore, of the opinion that the testimony offered by the 
appellant on the trial, which was objected to and rejected by the court 
as incompetent, should have been received. I f  it had been received i t  
would have gone directly to prove that the appellant was not requested 
by the testator, nor did he consent, to witness the will under which he 
claimed; that he simply witnessed the signature of a witness to the will 
who identified himself and the signature as his by his cross-mark, sup- 
posing that such attestation itself required a witness. The appel- 
lant was not examined, when the will was proven, as a witness ( 45 ) 
thereto or at all. I f  the facts were as the evidence rejected tended 
to prove, he was not such witness, and, as we have seen, he had the 
right to prove that he was not. So far  as appears the evidence was com- 
petent, and should have been received. 

The learned counsel of the appellees, in his elaborate and well-con- 
sidered argument, cited and relied upon several English cases; but upon 
a careful examination of them we do not think they seriously contravene 
what we have said. The case most relied upon is that of iViga.1~ V. Row- 
land, 11 Hare, 157 (45 Eng. Chan. R., 158). I n  that case there was a 
complete formal clause of attestation; the witness, whose right was in 
question, attested the signature of the two subscribing witnesses to the 
will, who each made his cross-mark, but he did not subscribe in terms 
as a witness for that purpose. The Vice-chancellor held, in  an opinion 
of about half a dozen lines, that "upon the face of the document and of 
the attestation clause the defendant Nigan must be held to be a witness 
to all that the clause contained." He  gave no reason for or explanation 
of the ground of his decision, nor did he cite any authority. The case 
is not a satisfactory one, as it seems to us, and certainly does not har- 
monize with other English cases, some of which are cited supra. He  
admits the case is a hard one, and said that if the par01 evidence were 
admissible i t  would not be sufficient to countervail that which the writ- 
ten document afforded. I t  would seem that his decision could rest, prop- 
erly, only on that ground. I n  C o z e ~ s  v. Grant, L. J. (New Series), 840, 
the witness really subscribed his name as such to the will, and the Master 
of the Rolls held that, although the witness subscribed as a token of 
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approval  of t h e  will, a t  t h e  request of the  testator,  such attestation 
invalidated t h e  bequest, t h e  Engl i sh  s ta tu te  being almost precisely like 
t h a t  of th i s  State .  I n  T a y l o ~  v. Mills, 1 Moody & Robertson, 288, i t  was 

hcld b y  L o ~ d  Den,rna,fi, C. J., t h a t  a devise t o  a subscribing witness 
( 46 ) t o  t h e  will  was void, a l though there were o ther  witnesses suffi- 

cient i n  number  t o  prove t h e  will. H e  sa id  t o  counsel: "You 
assume too m u c h ;  t h e  evidence of the  devisee was n o t  wanted on  this 
par t icular  occasion; bu t  it might  be wanted on  other  occasions. Sup-  
posing a l l  t h e  o ther  subscribing witnesses should die, would not  the 
evidence of th i s  f o u r t h  interested witnew then ~ P C O E I P  necesszry?)) In, 
Bmfield v. Bornfield, 32 L. J., 668, t h e  witncss really attested t h e  will. 

T h e r e  i s  error. T h e  appellant i s  entitled t o  a new tr ia l ,  a n d  we so 
adjudge. 

E r r o r .  Venire de aovo. 

Cited: I% re. Will of Ma,~gah.et Deyfon,, 171 N.  C., 505. 

Abuse of Legal Prolcess-Restitution,, When  Ordered-Amendmemi- 
Juk&ctiow-In junciiofi. 

1. A. brought a n  action of claim and delivery before a justice of the peace, 
and took the property from the defendant under the process of that court. 
Upon the trial the justice ruled that  he had no jurisdiction, made an 
order of restitution, and gave judgment in favor of the defendant for 
$150, as the value of the property in dispute, to be collected in the event 
the property was not restored. A. thcn brought a n  action in the Superior 
Court to restrain the collection of the judgment for $150. A restraining 
order was denied him, and he paid the $150. Afterwards the judge per- 
mitted A. to  amend his complaint so a s  to set up the payment of the $150 
and demand judgment for same: Held,, (1) that denial of restraininq 
order was proper; (2) that  as  the $150 was not paid until after the action 
was brought, i t  was error to allow the amendment; (3 )  that  the allow- 
ance of such amendment was also erroneous brcausc i t  changed the action 
and made i t  substantially a new one; (4) that the demand for thc $150 
sounded in contract, and therefore the Superior Court had no jurisdiction 
of an action to recover it. 

2. A party will not be permitted to take any advmtage obtained by the abuse 
of legal process, nor will the courts permit the oppositc party t o  be prrj- 
udiced thereby. 

3. The courts will promptly enforce restitution of property taker1 by abuse 
of legal proccss, and will not proceed to administer the rights of the 
parties until such restitution is made. 
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CIVIL ACTION tried before Avary, J., a t  April Term, 1888, of ( 47 ) 
FRANKLIN Superior Court. 

The plaintiffs brought their action in the court of a justice of the 
peace against the present defendants, to recover possession of a mule 
and certain cotton, of greater value than $50, and under the ancillary 
proceedings of claim and delivery the property was delivered to the 
plaintiffs in  that action, who are the plaintiffs in  the present one. I n  
the course of the action the justice of the peace dismissed the same, upon 
the ground that his court had not jurisdiction of the cause of action, and 

' - - A  -f -LA.- :-- -f 'L ---- "- ,.--:--+ 'L- ,,:m*:aa juugulw~lr ul  i%~LlbLLtlUll u l  ~118 r ~ u r ~ ~ t ~  a s a u n b  ~,UC ~ ! a ~ ~ ~ ~ ~ ~ ~ ~ ,  a d  
an alternative judgment in  that connection against them for $150 in 
favor of the defendant. 

The plaintiffs having failed to restore the property to the defendants, 
an execution was issued upon the alternative judgment, and the sheriff 
was about to enforce the same when the present plaintiffs brought this 
action to obtain an injunction to restrain him from collecting the money, 
upon the ground that the property belonged to the plaintiffs, and if they 
paid the money they might not be able to recover the same, etc. A judge 
at  chambers denied the motion for an  injunction pending the action 
until the hearing upon the merits. Afterwards the plaintiffs paid the 
money in discharge of the alternative judgment, and by leave of the 
court amended their complaint, alleging that money so paid belonged 
to them, etc. 

On the trial, after the jury was empaneled, the defendants moved the 
court to dismiss the action on the grounds: 

1. That the complaint did not state facts sufficient to constitute ( 48 ) 
a cause of action. 

2. That the alleged cause of action, to wit, the collection of the sum 
of one hundred and fifty dollars, has arisen since this action was brought, 
as appears from the supplemental complaint. 

3. That there is a want of jurisdiction, in that this court cannot try 
an action to recover one hundred and fifty dpllars, alleged to have been 
wrongfully paid to the sheriff, when it appears that i t  was collected by 
the sheriff under process rightfully issuing from the court. 

Thereupon the court gave judgment for the defendants for costs. 
Plaintiffs excepted to the ruling of the court and the judgment, and 

appealed to this Court. 

C. M. Coohe for  plaidifjcs. 
N.  Y. G u l l ~ y  and I". 8. Sp~uiZ1 for defendads. 

MERRIMON, J., after stating the case: I t  is not alleged that the judg- 
ment of restitution and the alternative judgment mentioned in  the com- 
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plaint, before i t  was amended, were in any respcct improper or subject 
to valid objection. Indecd, inasmuch as the justice of the peace decided 
that he  had no jurisdiction of the cause of action and dismissed the 
action, it was his duty to require the property, improperly seized and 
placed in the possession of the plaintiffs in that action, to be restored 
to the defendants therein, and in case of default in this respect that the 
value of the property be paid to them. 

The court could not allow an improper and illegal use and abuse of its 
authority and process to prejudice a party, nor will it allow the moving 
party ir, snch case to take advantage thereby. I t  ofi the 
and it is its duty, as fa r  as practicable, to restore thc partics to the same 

status in all respccts that each had when the authority of the 
( 49 ) court was at first improperly exercised, and its process put in 

operation. Nor will the court delay to do so, or allow its purpose 
to be obstructed in  any way; its integrity, duty, and absolute fairncss 
in  all things alike prompt i t  to such a remedial course of action. Nor 
will i t  procced to administcr the rights of the parties until such restitu- 
tion shall be made. Perry v. Tupp'w, 71 N. C., 385; Maniz v. EIowffid, 
82 N. C., 125. 

The court, therefore, properly refused to grant the injunction as de- 
manded by the complaint. 

I t  appears from the amended complaint that the plaintiffs paid the 
defendants one hundred and fifty-eight dollars and seventecn ccuts in 
discharge of the alternative judgment mentioned, and they allege that 
the money thus paid belongs to thcm, and they seek to recover the same 
i n  this action. 

There arc two inseparable obstacles that prevent such rccovcry: First, 
the Superior Court did not havc original jurisdiction of the sum of 
money demanded. I t  being less than two hundred dollars, was within 
the exclusive jurisdiction of the court of a justice of the peace. This 
action is not brought to recover the property mentioned-the plaintiffs 
have that in thcir possesgion-but the money which they allege they 
ought not to have been required to pay, and therefore the defendants 
havc i t  as money had and received to their use. Waiving all possible 
tort, they contend that the law implies a contract or promise on the 
part of the defendants to pay them the money. The demand is not, 
therefore, for a tort, in  any possible view of it, of which the Superior 
Court has jurisdiction. W i n d o w  v. Weiih, 66 N. C., 432; Latham v. 
Rollin&, 72 N. C., 454; McDonald v. C a m o n ,  82 N.  C., 245; Burbank 
71. Comrs., 92 N. C., 257. 

Secondly, the cause of action arose after the action began. I t  appears 
from the allegations of the amended complaint that the money which 
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tho plaintiff paid to the dcfendant, and which they seek to  re- ( 50 ) 
cover, was paid some time after this action was brought. I t  is 
settled that, ordinarily, the cause of action must have existed at the 
time the action began. 

Moreover, the introduction of such new cause of action could not be 
allowed, the defendant objecting, because i t  changed tho action and 
made i t  substantially a new one. This could not be allowed. l i ramer  
v. Electric fight Go., 95 N .  C., 277; Glendenim v. Turner,  96 N.  C., 416; 
Glower v. Flowers, 101 N.  C., 134; B y n u m  v. Cornrs., ibid., 412. 

No error. Affirmed. 

G l a d :  Bolick d. R. R., 138 N. C., 371 ; Sewing Machine Co. v. Berger, 
181 N. C., 261. 

IB1)WARDS & MURCHISON v. RICHARD E. BOWDEN AND 111s WIFE, 
BETTIE J. BOWDEN. 

Married Woim.ant-Evidenm to  Bebut Fraud *in Executiom of Deed of. 

When, in an action to forcclosc a mortgage on land belonging to a married 
woman, she alleged that her signature to the mortgage was obtained by 
fraud of the plaintiff and fear and compulsion of her said husband, etc., 
it was competent for the plaintifl to offer a deed eseeutcd by the feme 
and her husband a year after the datc of the mortgage, purporting to 
convey a part of the land embraced in the mortgage, for the plirpose of 
paying a part of tht. mortgage debt, to rebut the testimony of the feme 
defendant tending to establish the truth of her allegations. 

CIVIL ACTION for the foreclosure of a mortgage deed, tried before 
Gmves,  S., and a jury, at  Fall  Term, 1888, of the Superior Court of 
GREENE. 

Among other things the defendant Bettie J. Bowden alleged that she 
was a feme coaert at the time the mortgage was executed, and 
that the land attempted to be conveyed was her sole and separate ( 51 ) 
property, and that her signature to said mortgage deed was ob- 
tained by thc fraud and collusion of the plaintiffs, and the threats, fear 
and compulsion of her husband, and that her husband threatened to 
abandon and leave her unless she signed the mortgage to plaintiffs. I t  
was alleged and proved that a t  the time the feme defendant signed said 
mortgage she was confined to her bed with sickness, and had been so con- 
fined for two weeks or more. There was no allegation or proof that the 
plaintiffs knew that her husband threatened to leave her if she refused 
to sign the mortgage to plaintiffs. 
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On the trial, plaintiffs offered in  evidence a deed from plaintiffs and 
defendants to one Mary J. Pate, purporting to convey a part of the 
land attempted to be conveyed in  said mortgage, and which was ese- 
cuted a year after the mortgage, for the purpose of raising money to 
pay off a part of said mortgage debt, for the purpose of rebutting the 
allegation that she signed said mortgage through fear of her husband, 
which evidence was objected to by the defendant, and rejected by the 
court, to which ruling the plaintiffs excepted. 

The defendant Bettie J. Bowden testified in  her own behalf as fol- 
lows: R. E. Bowden, my husband, brought the mortgage and said if I 
did not sign i t  he would leave me; Edwards, one of the plaintiffs, came 
i n ;  I was sick; he talked to me much about his kindness to my hus- 
band; I told him I did not want to give a mortgage on my land; he 
said Bowden had given him an agreement to give him a mortgage on 
land; he said he would prosecute my husband for false pretense, and 
put him in  jail if I did not sign the mortgage; my husband was in the 
habit of getting intoxicated, and when so was violent; I never signed 
the mortgage willingly and voluntarily; I was afraid he would do what 

he threatened. 
( 52 ) Exceptions were taken by the plaintiff to the instructions 

given by the court; but as the appeal is disposed of upon the 
exception to the exclusion of testimony, i t  is unnecessary to set out the 
charge here. There was a verdict for the defendants, and the plaintiffs 
appealed. 

W .  C. Movwoe ( b y  br ie f )  for pZainltifjcs. 
G. M .  L indsey  f o r  d e f t m d ~ ~ n ~ t s .  

SHEPHERD, J. We are of the opinion that a new trial should be 
granted, because of the rejection of the testimony offered by the plain- 
tiff s. 

I t  is true that if the doed were executed under duress, and for that 
reason void, it could not be validated by the fact which the plaintiffs 
sought to prove. But i t  was not offered for that purpose, but to rebut 
"the allegation that she signed said mortgage through fear of her hus- 
band." The alleged fact that a gear after she signed the deed which 
is the subject of this controversy, she voluntarily (as far as we can see) 
joined the plaintiffs in  the execution of the rejected deed of mortgage 
upon a part of the same land, and for the purpose of paying plaintiffs' 
mortgage debt, would, it seems to us, be clearly relevant to the issue 
before the jury. They might well have inquired why did she not re- 

58 



N. C.] FEBRUARY TERM, 1889. 

pudiate the whole transaction instead of recognizing it by joining in the 
execution of the second deed? I t  may be that she could have fully ex- 
plained her act so as to repel the imputed inconsistency; but, be that 
as i t  may, we think the plaintiffs were entitled to the testimony offered. 

Error. V e n i ~ e  de noao. 

N e w  Trial-Judicial DSsc~etion'. 

Granting a new trial, on the ground that the verdict is against the weight of 
the evidence, is a matter within the discretion of the judge below, and not 
reviewable unless it appear that the judge was influenced in the exercise 
of such power by an erroneous view of the law. 

CIVIL ACTION tried on appeal from the court of a justice of the peace 
a t  the April Term, 1888, of the Superior Court of WAKE County, before 
Shipp, J .  

The material facts are stated in the opinion. 

W .  J .  Peebe for plaintiffs. 
C. M. Busbee for defendanl. 

AVERY, J. The record contains but one exception. After verdict for 
the plaintiffs, the defendant's counsel moved the court for a new trial 
because the verdict was against the weight of evidence. The motion 
was argued by counsel. During the discussion the court (judge) re- 
marked that if he had been on the jury he would have found differ- 
ently, but that i t  was a small matter,~or-that there was a small amount 
involved, and the case ought not to be tried again. The motion was not 
then disposed of, but afterwards the court, upon consideration and in  
the exercise of its discretion, discharged the rule for a new trial. Ap- 
peal by defendant. 

On the argument in  this Court counsel raised no question as to the 
discretionary power of the judge below to grant or refuse a motion of 
this kind. We cite only one late case reaffirming the settled principle- 
Rsdrnond v. Xtepp, 100 N. C., 212. 

But when i t  appears that the judge was influenced in the 
exercise of such power by an erroneous view of the law, this ( 54 ) 
ruling can be reviewed, and ought to be reversed on appeal in this 
Court. Ves~t v. Coloper, 68 N. C., 131. In  the case before us the rule 
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for a new trial was discharged by the court "upon consideration and i n  
the mercise of ils discretion," not at  the time when the remark which is 
set forth in the assignment of error was made, but afterwards. We must 
accept the statement in the record, and as the motion was refused after 
deliberate consideration and in  tho exercise of an admitted power, it is 
useless to speculato as to whether there would have becn error for whieh 
a new trial might be awarded, if i t  clearly appeared that his Honor was 
influenced by the consideration that only a small amount was involved 
in the controversy settled by the verdict. 

No error, Affirmed. 

Cited: Edwards v. 1'7vifel; 120 N. C., 406. 

PATRICK ELLINGTON v. H. H. ELLINGTON AND \V. N. ELLINGTON. 

Idiots and Lunalics, Deeds by-Color of Title. 

1. The deed of a person non compos is color of title, and possession under it 
for seven ycars ripens into title against those not under disability. 

2. A causc of action to set asidc a deed executed by one alleged to have bccu 
r u m  compos arises immediately upon its execution, and the period within 
which the action may be brought is prolonged three years after the rrsto- 
ration of reason, or if he continues insane, a lilic period for those to 
whom the estate would have descended. 

3. When one who takes a decd from an allcgcd lunatic and goes iuto the pos- 
session of the land describcd would have been oi~c of the heirs of the 
property in the absence of the deed, his possession is adverse from thc 
delivery of the deed, and the statutory bar of seven ycccrs is applicable 
in his favor against those who would have bcen tenants in common with 
him. 

( 55 ) CIVIL ACTION tried before Graves, J., at Octoher Term, 1888, 
of the Superior Court of VANCE. 

Thc complaint filed in  this action, which was begun on 17 December, 
1887, alleges that Bevil Ellington, being the owner of the tract of land 
therein describcd, made up of several parcels and containing about 443 
acres, by deed executed i n  October, 1865, conveyed the samc to the de- 
fendants Horace Ellington, a son, and William N. Ellington, the hus- 
band of his daughter Polly, together with the stock, farming implements 
and other articles of personal property on the plantation, upon the sole 
consideration of the support of the grantor and his wife during the 
residue of their respective lives. 
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I t  avers furiher, in reiterated allegations, that the said Bevil was at 
the time advanced in  age, of enfeebled mind and body, unable to under- 
stand and measure the consequences of his act to manage and dispose 
of his property from want of legal capacity, and was, moreover, sus- 
ceptible to undue influence, taking advantage of which the defendants, 
by false and fraudulent representations and the exercise of that control 
which they had acquired over him, procured the making of said deed for 
the very inadequate consideration expressed therein. 

I t  states that thercafter the said Bcvil broke up farming and welit 
L:-"olc +A -..+I. L:" --- 
llllllUOll bV l l v t :  W;bu  1113 3"" ILorac~?, iii whose hoiise and with whose 
family he continued to residc until his death in  August, 1869, while his 
wife went to and took up her abode with her daughter Polly, where she 
remained until her death in 1867. 

Thc prayer of the plaintiff, also a son of the said Bevil, is that said 
decd be declared and adjudged void for the causes aforesaid, and he be 
admitted to share in the said property as in case of an intestacy, and for 
general relief. 

The answer distinctly and in detail controverts all the averments as 
to an unsound mind and the want of legal capacity in thc said 
Bevil to make an effectual disposition of his estate; denies the ( 56 ) 
exercise of, or attempt to exercise, any undue or improper influ- 
ence in procuring the deed and the alleged inadequacy of the obligation 
assumed as the consideration of the deed, and sets up a defense under 
the statute of limitations to thc action, and thc possession under the 
decd, which, if invalid, is color of title, for more than seven years before 
the institution of the suit. 

Thc only issue submitted to the jury, and this without objection, was 
in  these words : 

"1s the plaintiff's cause of action barred by the statute of limitatioiis?" 
Under the instructions of the court as to the law arising upon the 

facts admitted, as set out in the complaint, for the purpose only of 
raising the question of the effect of tho lapse of time, and reserving the 
other matter in controversy in the pleadings for further trial in the 
event of the defense under the statute, and from possession under the 
deed, being overruled, the issue was found in the affirmative. 

Judgment being entered in conformity with the verdict rendered in 
pursuance of the direction given to the jury to so find, upon the facts 
stated in the complaint, the plaintiff, understood as excepting thereto, 
appeals. 

J.  B. Batchelor for plaintif.  
E. C. Smith for defen,dan'ts. 
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SMITH, C. J., after stating the case: From the time of making the 
deed the defendants held possession of the land thereunder until the 
death of the grantor in August, 1869, and thereafter for a period of 
more than seventeen years, during all of which, except a half month, 
the statute was in  full operation before the suit was brought. ~ Assuming the deed to be voidable, the possession under it, as color of 

title merely, in the absence of any indication of imperfection or 
( 57 ) infirmity apparent upon its face, would ripen into a good title 

after the expiration of seven years, unless within three years 
after tile "corning uf suiind iui~id,~)  accordi~y, to the Eeviaed Code, ch. 
65, see. 1, and The Code, see. 148 (the same language being used in  
each), the person so entitled commence his suit or make entry on the 
land. I f  the disability continued during life and for a period thereafter 
sufficient to complete the prescribed time of seven years, the title would 
be perfected in  the occupant, subordinatc only to a right in  the heir to 
sue for the recovery of the land for the space of three years next after 
his death. The running of the statute against the action and to con- 
summate the title would be concurrent after the decease of the grantor. 

The cause of action to set aside the deed arises at once upon its execu- 
tion, while the running of tho statute was so far  arrested in favor of the 
grantor, supposing him to be of unsound mind, as to admit of the pro- 
longed period of three years after the restoration of reason, or, as we 
think, after death, to those to whom the estate would have descended, 
in the absence of any new interrupting personal disability in which to 
institute suit. 8um,medin v. Cowles, 101 N.  C., 473. 

I n  this view of the case, and aside from the claim of title under the 
deed as affording color of title, with the support of the hostile posses- 
sion held for the prescribed time, the bar to the action is complete and 
effective, whether the former statute or that substituted in The Gode 
be applicable to the case. 

While we deem the law settled in this State, whatever may have been 
the rulings elsewhere, by the case of Rigga,n v. Green, 80 N.  C., 236, 
that the deed of one non .co~npos  i s  voidable and not vloid, i t  can make 
no difference when such is offered as evidence of color of t ide only, 
whether i t  be the one or thc other, to sustain a possession under it. 

Color of title, in  connection with an adverse claim and occupa- 
(58 ) tion, has been held to perfect the title when furnished by a deed 

from husband and wife, when there has been no privy examina- 
tion of the latter (Pearce  v. House, 2 Hay., 386) ; when the deed was 
executed in  the name of a principal, and the agent professing to have 
authority had none to make i t  ( B i l l  v. Wilton, 2 Murph., 14) ; when i t  
was made by a person known by the grantee to have no title (RecFdick 
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v.  Leggat, 3 Murph., 539) ; when the deed has never been registcred 
(Campbell v. McArlhur, 2 Hawks, 33; liardim v. Barnett, 6 Jones Law, 
159; Hunter v. Kelly, 92 N. C., 285) ; when the deed is fraudulent and 
the possession has been adverse for the prescribed period, after a sale by 
the creditor (Pickett v. Pickett, 3 Dev., 6 ;  I5oke v. Henderson, ibid., 
12) ; where the possession is under an act that is unconstitutional (Epis- 
copal Church v. Newbwn Academy, 2 Hawks, 233). 

Color of title, as defined by G,aston, J., speaking for the Court, and 
with the hesitating assent of the Chief Justice, who favored a less cir- 
cumscribed statement of the proposition, in Dohson v: Mzc~phy, 1 D. & 
B., 586, requires a party to have "some w./.itten, document of title pur- 
porting to pass the land, ubnd one not so obviously defectivle that i t  would 
not have misled a ma,n of ordinary capaciiy." Not dissimilar is the defi- 
nition given in Tate v. S'outkard, 3 Hawks, 119. 

The contention of counsel that, inasmuch as, but for the deed, the 
inheritance would descend to the plaintiff and defendants as tenants in 
common, the relation thus created prevents the statutory bar until after 
the expiration of twenty years, according to the ruling in  Hicks v. Bul- 
lock, 96 N.  C., 164; Page v.  Bmnch, 97 N.  C., 97, and Bredem v. Mc- 
Laurin, 98 N. C., 307, is not tenable. The adverse holding here is under 
a title derived from the deed, and began at its execution, and its character 
was not changed by the grantor's death. The estate in  its entirety was 
in the defendants, and while the deed remained in force there was no 
estate to descend. The plaintiff, if his allegations were true 
and the statutory bar did not intervene, could bring his action ( 59 ) 
as he does, to annul the conveyancc, and the relations between 
him and the defendants would be hostile, as they were before, between 
the latter and the maker of the deed. 

I n  no view of the case can the plaintiff prevail, and the judgment 
must be and is affirmed. 

No  error. Affirmed. 

Cited: Avent v. Arrington, 105 hT. C., 390; McMillarn v. Gambill, 106 
N. C., 361; Creekmore v .  Raxter, 121 N.  C., 33; Bond v. Beverly, 152 
N. C., 61; P G t t  v. Power Go., 165 N. C., 416; Norwood v. Totien; 166 
N. C., 650; Gann v .  flpencer, 167 N. C., 430; Butler v. Bell, 181 
N. C., 89. 
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E. B. JORDAN v. JOHN W. BRYAN. 

R e u i e w  of E'a,cts in S u p r e m e  C o u r t - L n , n d l o r G s  L i e e R e m t  and Ad- 
v a n c e s ,  W h e n  Pa,yable-TVa5ver of L i e n - T h e  Coda, S e c t i o n s  1754, 
1755,1759. 

1. The Snpreme Court will not review the facts found by a referce, and 
adopted by the judge below, in  an action of claim and delivery. 

2. Though the constructive possession of the crop is vested by statute in the 
landlord, yet, during the cultivation and for all  purposes of making and 
gathering the crop, the actual possession is in the tenant until the rent 
and advances become due or a division can be had. 

2. The landlord cannot bring claim and delivery for  the crop before the time 
fixed for division, unless the tenant is about to remove or dispose of the 
crop or abandon a growing crop. 

4. If the tenant, a t  any time before satisfyirlg the landlord's liens for rent 
and advanres, removes the crop or any part of i t  he becomes liable civilly 
and criminally. 

5. Defendant cultivated plaintiff's land on shares during the year 1887; the 
plaintiff agreed to make, and did make, advances t o  defendant. The time 
agreed on when the advances should be duc and demandable was when all 
the crops w e r e  gathered and  d iv ided .  There was no agreement a s  to the 
time when the crops should be divided.  Plaintiff and defendant divided 
the corn and defendant removed his share thereof. On 26 November, 

. 1887, before all the crop was gathered, the plaintiff demanded the crops 
then gathered, :tnd upon defendant's refusing to surrender them, brought 
claim and delivery therefor: IIeZd, (1) that  the action was prematurely 
brought, because plaintiff's right to demand his rent and pay for  advances 
did not accrue until the crop was gathered and ready for division; (2) 
that by dividing the corn the plaintiff waived and lost his lien on defemd- 
ant's share thereof. 

( 60 ) CIVIL AcTroN tr ied before A v e r y ,  J., a t  October Term,  1888, 
of t h e  Superior  Cour t  of the  county of WAYNE. 

T h e  action commenced 26 November, 1887, i s  brought  t o  recover cot- 
ton, cotton seed, corn a n d  foddcr  of t h e  aggregate value of $117.50, a s  
alleged i n  t h e  complaint,  which were takcn  undcr  t h e  ancillary proceed- 
ing  of c laim and  delivery, bu t  returned t o  t h e  defendant, h e  hav ing  givcn 
tho requisite undertaking. 

Tborc  was a reference, undcr  T h e  Code, to  W. C. Monroe, Esq., 
whose report  of finding of fac t  was, i n  substance, t h a t  the dcfendant 
J o h n  W. B r y a n  cultivated t h e  l a n d  of t h e  plaintiff E. T. J o r d a n  f o r  t h e  
year  1887 on  shares, the  plaintiff agreeing t o  fu rn i sh  the  team a n d  agri- 
cu l tu ra l  implements, a n d  t o  fu rn i sh  B r y a n  wi th  supplies, a n d  B r y a n  to 
f u r n i s h  t h e  labor. 
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The defendant raised on the land during said year a crop of corn, 
cotton, etc. (set out in full in the report), and the plaintiff advanced to 
the defendant the sum of $41.47. The plaintiff and defendant divided 
the corn, each taking his share thereof, and the defendant removed his 

1 part from the premises of the plaintiff before the bringing of this action. 
The plaintiff has received no other part of said crops. A11 the crops, 
except the defendant's part of the corn, were on the premises of the 
plaintiff at the time of bringing this action, and a part of the crop was 
ungathered. The defendant, after the bringing of this action, offered to 
the plaintiff his part of the fodder, cotton, and cotton seed. . . . 

The time agreed on when the advances made for 1887 should be 
due and demandable was when all the crops were gathered and ( 61 ) 
divided. There was no agreement as to the time when the crops 
should be divided. . . . The plaintiff, before bringing this action, 
demanded the crops mentioned in the complaint of the defendant. 

The referee found, as conclusions of law, that, conceding that the 
agreement created the relation of "landlord and tenant" between the 
plaintiff and defendant, "the rent which the defendant was to pay was 
due and demandable on 1 January, 1888, or at least not before the whole 
of the crop was gathered and ready for delivery, and the advancements 
when all the crops were gathered and ready for division; that, by the 
division of the corn and delivery to each of his share thereof, the plain- 
tiff lost all lien that he may have had on the share of the defendant 
therein for advances and rents out of other parts of the crop; that after 
the division of the corn and delivery to each of his part thereof, the 
defendant had a right to remove his part thereof from the premises of 
the plaintiff without paying for advances or the rent out of other parts 
of the crop or giving the plaintiff notice or gaining his consent to said 
removal; that until the crops were gathered and in condition to be 
divided, and up to the time when the rents or advances were due and 
demandable, the defendant was entitled to the actual possession of the 
crops, and the plaintiff only to the constructive possession thereof; that 
at the time of bringing this action the plaintiff had no cause of action 
against the defendant for the detention of the property described in the 
complaint; that the defendant is entitled to the possession of the prop- 
erty described in the complaint; that John W. Bryan recover judgment 
against the plaintiff E. B. Jordan and his surety, N. G. Holland, for 
his costs." 

The plaintiff filed the following exceptions to the referee's report : 
1. That so much of his finding of facts as finds that "the time 

agreed on when the advances made for 1887 should be due and ( 62 ) 
3-103 65 
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demandable was when all the crops were gathered and divided" is erro- 
neous, as there was not sufficient evidence to support such finding. 

2. That the conclusion of law of the referee which finds '(that the 
rent which the defendant was to pay the plaintiff was due and demand- 
able on 1 January, 1888, or at  least not before the whole of the crops 
were gathered and ready for division, and the advancements when all 
the crops were gathered and ready for division," is erroneous. 

3. That the conclusions of law which find "that by the division of 
the corn and delivery to each of his share thereof the plaintiff lost all 
lien that he may have had on the share of the defendant therein for 
advances and rents out of other parts of the crop" are erroneous. 

4. That  the conclusions of law which find "that after the division of 
the corn and the delivery to each of his part thereof, the defendant had 
a right to remove his part from the premises of the plaintiff without 
paying for advances or the rent out of other parts of the crops, or giving 
the plaintiff notice or gaining his consent to said removal," are er- 
roneous. 

5. That the conclusions of law which find "that until the crops were 
gathered and in  condition to be divided, and up to the time when the 
rents or advances were due and demandable, the defendant was entitled 
to the actual possession of the crops, and the plaintiff only to the con- 
structive possession thereof," are erroneous. 

6. That the conclusions of law which find "that a t  the time of bring- 
ing this action the plaintiff had no cause of action against the defendant 
for the detention of the property described i n  the complaint" are 
erroneous. 

7. That the conclusions of law which find "that the defendant is en- 
titled to the possession of the property described in  the complaint" are 

erroneous. 

( 63 ) 8. That the conclusions of law which find "that the defendant 
John W. Bryan recover judgment against the plaintiff E. B. 

Jordan and his surety, N. G. Holland, for his costs" are erroneous. 
His  Honor overruled the exceptions of the plaintiff and gave judg- 

ment for the defendant, from which the plaintiff appealed. 

W. R. Allen and I. F. Dortch for plaintif. 
W.  H. Kitchen for ddef~nduni. 

DAVIS, J., after stating the case: The first exception is to the finding 
of fact when there was not sufficient evidence to support it. None of 
the evidence is sent up with the record, and the question sought to be 
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raised by the first exception is not before us, and if i t  were, i t  i s  not for 
I 

us to pass upon the weight of evidence. 
By  section 1754 of The Code all crops raised on lands rented or leased 

"shall be deemed and held to be vested in possession of the lessor or his 
assigns at  all times until the rents for said lands shall be paid," etc., 
and the "remedies in  an  action upon a claim for the delivery of personal 
property" are given to the lessor or his assigns, "against the lessee or 
cropper, or the assigns of either, who shall remove the crop or any part 

1 thereof from the lands without the consent of the lessor," etc. Section 
I 1755 gives a like remedy to the lessee or cropper for the recovery of such 

part of a crop as he in law, and according to the lease or agreement, 
may be entitled to,') whenever the lessor or his assigns "shall get the 

I 
actual possession of the crop or any part thereof, otherwise than by 
the mode prescribed" in section 1754. 

The case before us is clearly distinguishable from Livingstom v. 

! Farish, 89 N. C., 140, cited by counsel for plaintiff, and similar cases 

I referred to. I n  that case the tenant was to pay 450 pounds of cotton as 
rent, and the rent and sums advanced for supplies were to be 
duo on 1 October, 1881. The defendant cultivated and gathered ( 64 ) 
the crop, and refused to "pay the rent and sum due for supplies." 

The court below instructed the jury "that the action of cla,irn and 
delivery would not lie under the statute unless some part of the crop had 
been removed from the premises by the defendant." By the terms of 
the agreement the rent and supplies were due 1 October; the crop had 
been gathered, and the landlord was entitled to the remedy by claim and 
delivery, not simply by virtue of his constructive possession under the 
statute, but by his right to the actual possession, the rent and advances 
having become due, and the refusal to deliver the cotton was a denial 
of the landlord's rights to possession, and by a fair construction of the 
statute this Court held that he was entitled to claim and delivery, and 
the ruling of the court below was reversed. 

Though the constructive possession of the crop is vested by statute 
in  the landlord, for the very obvious purpose indicated by the statute of 
protecting his lien, yet, during the cultivation and for all purposes of 
making and gathering the crop, the actual possession is in  the tenant 
until such time as the rent and advances shall become due or a division 
can be had. 

I n  S. v. Copeland, 86 N. C., 694, i t  is said: "Notwithstanding the 
provision of the first section (ch. 283, Acts of 1876-'77, now sec. 1754 
of The Code), the whole tenor of the act contemplates the right of the 
lessee or cropper to hold the a,ctual possession until such time as a 
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division may be made," and this against the lessor himself. I t  was never 
contemplated that while the crop remained on the land, with no attempt 
or purpose on the part of the tenant to remove or so dispose of it as to 
deprive the landlord of his security, he should have the remedy of claim 
and delivery. 

The remedy was designated for his protection, and it cannot, either 
by the terms of the statute or by any fair construction, be re- 

( 65 ) sorted to before the time fixed for division, unless the tenant is 
about to remove or dispose of the crop or abandon a growing 

crop; otherwise, the tenant might be sued for parcel of tho crop as it 
was gathered. Neither the language nor the spirit of the statute will 
permit this. I 

If the tenant, at any time before satisfying the liens of the landlord, 
removes the crop or any part of it, not only has the landlord the civil 
remedy given by the statute, but the tenant subjects himself to a crimi- 
nal prosecution. The Code, see. 1759. 

Nothing of this kind is alleged by the plaintiff against the defendant 
in this case, and the foregoing declarations as to the law applicable to 
them dispose of the fifth, sixth, seventh and eighth exceptions of the 
plaintiff adversely to them. 

We think the plaintiff's right to demand his rent and pay for advance- 
ments was when the crop was gathered and ready for division, and the 
second exception was properly overruled by his Honor. 

The question involved in the third and fourth exceptions must also 
be disposed of adversely to the plaintiff-the division of corn ,by the 
plaintiff and defendant, "each taking his share thereof" to the appro- 
priatidn, possession and removal of his "share thereof" by the defendant, 
and a recognition of his right thereto. C w t i s  is. Cash, 84 N. C., 41. 

No error. Affirmed. 

Cited: Smi th  vl. Tindall, 107 N. C., 91; Perry v. Bragg, 111 N. C., 
166; Jawell 0. Dmiel ,  114 N. C., 214; Burr& v. Smith,  144 N. C., 441; 
S. v. Townsend, 170 N. C., 696; Sturtevant v. Cotton, Mills, 171 N. C., 
120; Chemical Go. v. Lofig, 184 N. C., 399. 
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( 66 > 
W. A. WHITEHEAD v. M. M. SPIVEY. 

Proe t i ce4 'n  Suprema Court-M0tio.n to1 Amend: Caw on  AppeaL- 
Homeste&Fra~uZe.n.t Crmaeyamce-Estoppel. 

1. A motion will not be entertained in the Supreme Court to allow an appel- 
lant to file a record of proceedings subsequent to the appeal, and inde- 
pendent of it, for the purpose of making a case here substantially differ- 
ent from the one tried in the court below, nor will the case be remanded 
for a like purpose. 

2. Where a judgment debtor has conveyed the tract of land on which he lived 
to a son, in fraud of creditors, and after judgments were obtained and 
executions issued against him, other lands, valued at less than $1,000 by 
the appraisers and not including that tract, were allotted to him as a 
homestead, and he made no exception thereto, he was estoppea from 
claiming that the homestead should be extended to the land so fraudu- 
lently conveyed, and its sale under execution and sheriff's deed would 
make a valid title in the purchaser. 

ACTION OF EJECTMENT tried before Philips, J., and a jury at  April 
Term, 1888, of the Superior Court of MOORE County. 

The plaintiff introduced evidence tending to show that one J. B. Cole 
was the owner of the locus ir~ quo in  1874. He then introduced a deed 
from said Cole to M. M. Spivey, dated 16 September, 1874, conveying 
the locus in quo to him in  fee. He  then introduced evidence of a judg- ' 
ment i n  favor of W. A. Whitehead and T. H. McKay, partners, trading 
as W. A. Whitehead & Co., against said M. M. Spivey, for six hundred 
dollars ($600), rendered in  this court on 12 August, 1878, and docketed 
19 August, 1878, upon two notes for three hundred dollars ($300) each, 
dated 13 January, 1876, and due on 1 April, 1876; and also of a judg- 
ment in favor of same plaintiffs and against same defendants and one 
D. M. Lemons for one hundred and five dollars ($105) damages, ren- 
dered in  this court on 4 August, 1879, and docketed 20 August, 
1879. That on each of said judgments an execution, returnable ( 67 ) 
to the Spring Term, 1880, was issued to the sheriff of Moore 
County, and that under them he caused the homestead and personal 
property exemptions of M. M. Spivey to be allotted on 16 December, 
1879, the homestead being appraised a t  $766. 

A copy of the homestead return is made a part thereof, together with 
the execution and return of the sheriff thereon. 

There was no evidence that said M. M. Spivey excepted to or appealed 
from the said allotment by the appraisers, or that he took any steps to  
have the allotment corrected or the deficiency made up. 
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The plaintiff further showed that executions issued upon said judg- 
ment, they being alive and not dormant, returnable to Fall Term, 1882, 
and that under those executions the sheriff sold the locus in, quo without 
further allotment of homestead, and that said W. A. Whitehead became 
the purchaser, and the sheriff executed a, deed to him, a copy of which 
is made a part of the complaint herein. 

This testimony was admitted by the court, after objection by defend- 
ants, for that i t  had already appeared in evidence of the plaintiff that 
only a, partial homestead of $766 had been allotted under the former 
executions in the same cases, the court reserving the question as to 
whether it  should not be.ruled out at a later stage of the trial. 

The defendant then offered in evidence a deed from M. M. Spivey to I 

Mack N. Spivey for the same land, dated 10 June, 1877, and registered 
in Register's office of Moore County. 

The plaintiff attacked said deed for fraud, and offered evidence tend- 
ing to show that the said deed was made between near relatives, at night, 
in secret; that i t  was not registered for three and one-half years; that 
there was no change of possession; that M. M. Spivey was insolvent; 
that the price was inadequate, and that, in fact, but a small portion of 

the price had been paid, and that tho deed was dated and signed 
( 68 ) on Sunday; that said Mack N. Spivey had but little money with 

which to have purchased said land, and that there was no de- . 
livery of the deed by M. M. Spivey to Mack N. Spivey. 

The defendant offered evidence tending to show that the land brought 
a fair price, and the money was paid, and that the date of the deed was a 
mistake, and that i t  was executed on Monday, 11 June, 1877, instead of 
Sunday, and that the defendant had always resided in Moore County. 

The court instructed the jury as follows : 
"The sheriff's sale and deed under which the plaintiff claims are in- 

operative and void as against the defendants, because, upon the proofs 
introduced by plaintiff, it appears that no full homestead has ever been 
allotted to defendant in execution, but only a partial homestead, valued 
by the appraisers at $766, both executions having been issued by the 
plaintiff in  the same case, and the plaintiff being the purchaser under 
both," and directed the jury to find the first issue in favor of the de- 
fendant. 

To all of which the plaintiff excepted. Verdict for defendant. Motion 
for new trial on account of error in judge's charge and error in his 
directing the jury to find in favor of the defendant. Motion denied. 
Judgment for defendant, from which plaintiff appealed to Supreme 
Court. 

I n  this Court the appellant suggested, upon affidavit, that since the 
appeal was taken the homestead has been revalued and is laid off to the 

70 



N. C.] FEBRUARY TERM, 1889. 

defendant; that the land has been resold, and the plaintiff has repur- 
chased it, taking the sheriff's deed therefor, and he asked to be allowed 
to file the return of the homestead proceedings and have benefit thereof 
i n  and of his appeal; if that cannot be allowed, that the case be re- 
manded, to the end he can have benefit of the same in the court below. 

J.  W.  HinsAZe, W .  E. Murlchisom and J.  C. Black for plailhtiff. ( 69 ) 
R. P. Buxton, for defehdant. 

MERRIMON, J. (on the motion above stated, in  this Court). The 
motion must be denied. The appellant seeks to help his cause of action 
and his case in  this Court by introducing here, summarily, subJantially 
a new cause of action, one that has arisen since this action began and 
since this appeal was taken. The defendant has had no opportunity to 
contest its application or bearing in  this action. Indeed the effect of 
allowing th'e motion as to this Court might, probably would be, to recast 
the action in material respects, and allow the plaintiff to assign new 
grounds of error as to  rulings never made in  the court below. This 
could not be thought of for a moment. Nor will the Court remand the 
case for the purpose mentioned. 

I n  the court below it would appear that the case had been tried upon 
its merits as presented by the pleadings, and the plaintiff could not avail 
himself of the new cause of action and one, too, arising after the action 
began and since the trial therein. The Court would not allow a new 
and distinct cause of action to be introduced into the action, and espe- 
cially one that has arisen since the action began. This would be sub- 
versive of settled methods of procedure and tend to confusion. 

This application is very different from the case of Holley v. Holley, 
96 N.  C., 229. I n  that case i t  appeared that the very matter in question 
by the appeal had been settled and disposed of in another action, and 
the pendency of the latter action was pleaded. The purpose of remand- 
ing the case was to allow the adjudication of the very matter in contro- 
versy to be made to appear, and thus prevent the readjudication of the 
same matter. 

Motion denied. 

AVERY, J. (on the merits of the appeal). We think that his ( 70 ) 
Honor erred when he told the jury that the sheriff's deed for the 
land in  controversy was inoperative, and did not vest the title in the 
plaintiff, because the two other tracts allotted to the defendant as a 
homestead were valued by the appraisers in the aggregate at only seven 
hundred and sixty-six dollars. 
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WHITEHEAD v. S P I ~ .  

I n  the case of S p o m  v. Reid, 78 N. C., 244, the facts were that the 
plaintiff owned a tract of land, on which he lived, and two other tracts. 
He allowed his homestead to be allotted in the two tracts, and conveyed 
his home place to his daughter to defraud creditors. 

The transcript in that case shows, also (what does not appear in the 
reported case), that the two tracts allotted were valued in the aggregate 
at only five hundred dollars. I n  delivering the opinion of the Court, 
Justice R d a  says: "Without affecting the conclusion at which we have 
arrived, i t  may be conceded that he had never conveyed his home place 
in fraud nor at all, but that he owned it, and lived upon i t  at the time 
of the levy and sale, and yet he could not recover, for when the allot- 
ment was made to him in the other two tracts by the sheriff's appraisers, 
and he took no exceptions thereto and no appeal therefrom, and dis- 
claimed title to the home place and claimed no homestead therein, he 
assented to and was bound by the allotment, and the same is-an estoppel 
of record against him." The principle is sustained, too, by Burton v. 
Xpiew, 87 N. C., 87. 

It would be unreasonable and productive of endless cheating to con- 
cede to the debtor the power, after a fraudulent alienation of the most 
valuable portion of his land and the selection of two small tracts, worth 
less than m e  thousand dollars, to be allotted by the appraisers, to change 
his plans when the fraud is exposed and get, as against his creditors, all 

the advantage he would have had if he had, in the exercise of 
( 71 ) his right, selected his homestead in the tract he attempted to 

convey. 
The statement of the proposition shows that the law, if so construed, 

would encourage such efforts to defeat creditors, because the debtor 
would take the chance of success without incurring the least risk of 
paying any penalty in case of exposure. 

But the report of the appraisers, being admitted to be in regular form, 
operates to estop the defendant from claiming any additional allotment 
in this Court, whether the deed to his son was valid or void. I f  it was 
not a fraudulent conveyance, of course the plaintiff could not recover. 

As the defendant cannot, by reason of the estoppel, claim that any 
portion of the land in controversy shall be added to his homestead, we 
find i t  unnecessary to follow counsel in mere speculations as to whether 
land, acquired after an allotment like this, could be added to make up 
the full value of one thousand dollars, and, if so, whether it would be 
done only on the petition of, or at the request of, the owner. We must 
meet the numerous questions presenting new phases of homestead litiga- 
tion, and decide them, when they are properly raised. 
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The  judge ought to have allowed the jury  t o  determine whether the 
deed executed by the defendant to his  son was fraudulent and void, and 
should have instructed them, if they found it was executed to hinder, 
delay and defeat creditors, t o  find the first issue for  the plaintiff. 

There was error, for  which a new tr ial  will be awarded. 
Error.  Venire de novo. 

Cited: Hughas v. Hodges, 102 2. C., 264; Thurber v. LccRoque, 105 
N.  C., 314; Sp&ngw v. Caldwell, 116 N .  C., 523; Narshburn v. Lashlie, 
122 N. C., 240; McGowan v. IMcGowm, iFid., 158; Oates v. Muno?aty, 
127 N. C., 446; Bonner d. Stote&ury, 139 N. C., 8; Cox v. Boyden, 
153 N. C., 525. 

BAKER, NEWELL & WALLACE v. H. C. BREM ET AL. 
( 72 ) 

Judgs's Charge-Deimurrer to Eviderzcet-Warranty, Action o n -  
Surety and Principal. 

1. In  an action for the recovery, as damages, of the price of an article, of 
personal property which, it was alleged, and proof offered to show, was 
sold with other property to the plaintiff, all guaranteed to be first-class, 
and that the article was returned as not first-class to defendant, by his 
instructions, and these facts being controverted, and the issues, was the 
article first-class? and what damages, if any, has plaintiff sustained? 
Held, that instructions to the jury that if they believed the evidence the 
plaintiff was not entitled to recover would have been impertinent, it  being 
the province of the jury to pass upon the issues and of the court to deter- 
mine upon the right of recovery from the facts found. 

2. In such case the proper way to raise the question of plaintiff's right to 
recover was to demur to the sufficiency of the evidence, as  explained in 
the dissenting opinion in McCanZ@ss u. Flinchurn, 98 N. C., 358. 

3. It was proper to instruct the jury that if the article was returned to the 
defendant as  unfit for its intended uses, under his instructions, it was a 
rescission pro tanto of the contract, and plaintiff was entitled to recover 
the amount he had agreed to pay for the same, i t  appearing that his note 
covering the amount had been assigned, before maturity, to an innocent 
third party. 

4. Plaintiff having been sued by the endorsee of his note and judgment ob- 
tained against him, the endorser is sufficiently protected against his 
suretyship for plaintiff by a stay of execution of plaintiff's judgment 
against him, on his guaranty of the article for which the note was given, 
until plaintiff has satisfied the endorkee's judgment. 

CIVIL ACTION, tried before Boykin, J., a t  February Term, 1888, of the 
Superior Court of MECXLENBURQ. 
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The action was begun 15 August, 1885, and the complaint, filed on 
oath, alleges that the plaintiffs, J. R. Newell, N. W. Wallace and I. R. 
Baker, intestates of the plaintiff M. E. Baker and L. W. S. Taylor, 
entered into an agreement with the defendants B. E. Brem and F. B. 
McDowell, constituting the partnership firm of Brem & McDowell, 

agents of the Watertown Engine Company, in this form: 
( 73 ) "An agreement, made and entered into by and between Brem & 

McDowell, of Charlotte, N. C., agents for Watertown Engine 
Company, and Baker, Newel1 and Wallace, of the other part, witnesseth : 

"That the said Brem & McDowell agree to furnish the said Baker, 
Newel1 & Wallace the following: One No. 4 mounted engine, for six 
hundred and ninety dollars, one No. 3 4-wheel separator, for two hun- 
dred and ten dollars, one belt 90 feet for ten dollars, total nine hundred 
and ten dollars ($910), all guaranteed to be first-clam machinery, and 
engine to give full six-horse power, to be ready at Charlotte, on or about 
2 July, 1883, for the consideration of the payment of nine hundred and 
ten dollars, as follows: Four hundred and fifty-five dollars, payable 
15 October, 1883, without interest, and four hundred and fifty-five 
dollars 15 October, 1884, at  interest at eight per cent per annum from 
2 July, 1883. 

"Note to bear even date with bill lading, at interest at eight per cent 
per annum from 2 July, 1883. 

"The condition of the above contract is, that the legal title and right 
to the above described property is to remain to be vested in Brern & 
McDowell, Charlotte, N. C., until all deferred payments or notes are 
fully paid; and in default of any or all of the payments for said prop- 
erty, as agreed, you or your agent may, without process of law, take 
possession and remove said property, and retain any payment that may 
have been made on account of said property, in lieu of its use or of 
charges and damages on same. This order constitutes and contains the 
only agreements made in relation thereto, verbal statements to the con- 
4rasy notwithstanding. 

"In witness whereof, the parties hereunto have set their hands, this 
2 July, A. D. 1883. 

BREM & MCDOWELL, [L. S.] 
Shipping Address : J. R. BAKER, [L. S.] 

J. A. NEWELL, [L. S.] 
N. W. WALLACE. [L. S.]" 

( 14 ) 3. That shortly thereafter N. W. Wallace executed and de- 
livered to Brem & McDowell the two following described papers, 

to wit : 
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'‘$455. CHARLOTTE, N. C., 2 July, 1883. 
"On 15 October, 1883, we promise to pay to Brem & McDowell, or 

order, four hundred and fifty-five dollars, for value received, negotiable 
and payable at the Commercial National Bank, of Charlotte, N. C., 
with interest after maturity at the rate of eight per cent per annum 
until paid, for money loaned. 

"Due 18 October, '83. BAKER, NEWELL & WALLACE." 

Another note of same date and tenor, payable 15 Octder, 1884. 
4. That J. R. Baker has since died, and M. E. Baker and L. W. S. 

I Taylor administered on his estate; that the defendant, in pursuance of 
the said contract, delivered to the plaintiffs Newell & Wallace, and the 

I 
plaintiffs Baker & Taylor's intestate, J. R. Baker, an engine and sepa- 
rator (or threshing machine). 

5. That the engine was satisfactory, and plaintiffs paid for it as 
agreed in said contract. 

I 6. That the separator or threshing machine was not satisfactory, but 
was an inferior machine, and not suited to the work intended to be 
done by first-class machines. 

7. That the plaintiffs so reported to the defendants, and at their 
solicitation kept the machine on trial for about eight or ten days, when, 
finding that it would not serve the purpose or do the work of a first-class 
machine, plaintiffs, under instruction of defendants, returned the ma- 
chine to the defendants. 

8. That plaintiffs paid in full for the engine, under the contract, and 
have since been sued by the Watertown National Bank, and judgment 
rendered against them, in a justice's court, for the full amount of the 
machine, alleging that the paper-writing signed by N. W. Wallace 
was a negotiable paper, and assigned to it, the Watertown Na- ( 75 ) , 

tional Bank, for value, before due, and without notice. 
9. That by reason of the failure of defendants to comply with their 

contract, the plaintiffs have been damaged in the sum of three hundred 
dollars. 

Wherefore, plaintiffs demand judgment : 
1. For the sum of three hundred dollars damages. 
2. For costs of action. 
The answer of the defendants, also sworn, admits the allegations con- 

tained in the first five articles of the complaint, and controverts those 
made in the residue of the complaint, giving a different version of the 
facts therein stated, except as to the pleadings, admitting the allegations 
in article eight, and denying those made in article nine. 
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I t  also sets up matters constituting a counterclaim, which it is un- 
necessary to mention, as it is eliminated from the controversy which the 
defendants' appeal brings up for determination. 

At Spring Term, 1888, after successive continuances, the cause came 
on for trial, before the jury, of certain issues raised by the pleadings, 
which, and the responses thereto, are as follows : 

1. "Was the separator described in the complaint a first-class piece of 
machinery 1'' The jury say, "No." 

2. "What damage, if any, have the plaintiffs sustained?" The jury 
respond, "Two hundred and ten dollars and interest." 

The record shows no exceptions to the admission or rejection of evi- 
dence offered or refused during the examination of witnesses, or to the 
reception of documentary proofs, the assignment of error being to the 
refusal to give the instructions asked for defendants, and in the direc- 

tions which, instead, were given. 

( 76 ) There was no complaint as to the machine, but the plaintiffs 
claimed, and introduced witness to prove, that the separator, 

called by them the thresher, was not, as guaranteed in the contract to be, 
"first-class machinery," and did not perform its work properly; and 
that, in consequence, it had been returned to the defendants. Opposing 
testimony was offered by the defendants, both as to the quality of the 
article and its return to and acceptance by them. 

I t  appears that the purchase money embraced in the notes has all 
been paid but the $210, the price of the separator, with the accruing 
interest, the note containing which was endorsed by the defendants, 
before maturity, to their principal, the Watertown Engine Company, 
and by i t  to the Watertown National Bank. For this contested balance 
suit was brought in January, 1885, against the original makers of the 
note, in the court of a justice of the peace, and the liabilities of the 
defendants to the endorsee denied. Judgment was recovered in the 
action, from which an appeal was taken, and execution stayed, by the 
filing of a justified undertaking to secure the debt and costs, if recovered 
in the Superior Court. I t  was there tried, and the residue due on the 
note, $276.74, recovered, at the same term at which was tried the action 
now under consideration. 

The defendants requested his Honor to instruct the jury as follows : 
"1. That if the jury believe the evidence, the plaintiffs are not en- 

titled to recover. 
"2, That tbe plaintiffs, not having paid the purchase money, are not 

entitled. to recover any damages." 
These instructions were refused, and defendants excepted. 
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His Honor instructed the jury as follows : 
"That, by the terms of the contract set out in the complaint, the de- 

fendants warranted the machine to be a first-class machine; that if the 
jury should find that the machine was not first-class, and if the machine 
was returned under the instructions of the defendants, then the 
plaintiffs would be entitled to recover $210, the amount agreed to ( 77 ) 
be paid for the same; but that, if the machine was not returned 
under the instructions of defendants, then the plaintiffs would be en- 
titled to recover the difference between the value of the machine, as war- 
ranted, and the value as it was." 

The court then instructed the jury as to what constituted a first-class 
machine, as to which there was no exception. 

The jury responded to the issues in favor of the plaintiffs, as set out 
in the record, assessing damages at $210. 

Motion by defendants for a new trial. Motion refused. 
Judgment for the plaintiffs, from which defendants excepted and 

appealed, and assigned the following errors : 
1. That his Honor refused the instructions prayed for by plaintiffs, 

as set out above. 
2. For error in charging the jury, by the terms of the contract set out 

in the complaint, the defelndants warranted the machine to be a first- 
class machine. 

3. For error in charging the jury that, if the machine was not a first- 
class machine, and if the defendants instructed plaintiffs to return the 
machine, then the plaintiffs would be entitled to recover the amount 
($210) agreed to be paid for same. 

4. For error in charging the jury that, if the machine was not a first- 
class machine, and if it was not returned under instructions from the 
defendants, then the plaintiffs would be entitled to recover the difference 
between the value of the machine, as warranted, and its value as it was. 

N,o counsel fov plaimtiffs. 
H. C. Jon,es and C. W.  Till& for defendmts. 

SMITH, C .  J., after stating the case: We again call attention to the 
form of the instructions and their inappropriateness to the issues before . 
the jury. The inquiry before them was as to the quality of the 
separator and its fitness for the purpose of cleansing small grain ( 78 ) 
from the straw, for which it was bought, and whether it was, as 
represented, a first-class article, and if not, the compensatory damages 
due to the plaintiffs; and to either inquiry of fact, the instruction was 
wholly impertinent. The jury were not to pass upon the plaintiffs' right 
of action, but to ascertain the facts, and then upon the whole'case it 
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became a question of law, to be determined by the court in rendering 
judgment. The proper mode of raising the question as to the right of 
recovery was to demur to the sufficiency of the evidence adduced, assum- 
ing the facts to be as the jury would be warranted in  finding them for 
the plaintiffs, to authorize judgment for them. The practice, in  the 
case of such demurrer, not unlike a motion for a nonsuit a t  the close of 
the plaintiff's evidence, is explained in the writer's dissenting opinion in 
McCanless v. Plinchm, 98  N. C., 358. There would be no error, then, 
i n  declining to tell the jury that, taking all the evidence together, the 
plaintiffs could not recover-that is, could not have judgment, for with 
the results of their finding they had nothing to do, but only to respond 
to the inquiries submitted. The prcsent practice undertakes, so fa r  as i t  
is practicable-unlike that of which i t  takes place-to separate the facts 
from the law, and the jury finding the one, when in  dispute, the court 
determining the law upon the facts ascertained by the jury and those 
admitted. But the point intended is reached in  the instructions given 
and the exceptions taken to them. I f  these are correct in  law, and the 
jury not misled, the verdict must stand with the judgment authorized 
by it. 

I n  our opinion, the law was properly expounded, and no error is found 
in  the directions under which the jury were led in  arriving at  their 
verdict. I f  the se~ara to r  was returned to the defendants as unfit for its 
intended uses, under their instructions, i t  was a rescission p+o tan,to of 

the contract, as much so as if i t  had not been included therein, and 
( 79 ) the obligation to return the purchase money, if i t  had been paid, 

or to enter a corresponding credit upon the note, which would 
have extinguished the debt, if i t  had not been, would be the result. But 
the defendants, not retaining possession of the note, transferred it, by 
endorsement before maturity, to an innocent holder, unaware of any 
infirmity, and thus put i t  out of their power to make the credit them- 
selves and the power of the plaintiffs to be relieved, as, notwithstanding 
resistance to the judgment, was determined in  the action of the endorsee 
bank. They cannot find relief from the judgment recovered by the bank, 
which discounted the note before i t  became due, and their only recourse 
is to the payees, who have converted the security to their own use and 
subjected the plaintiffs, to whom the money ought to be refunded, to the 
necessity of meeting the judgment against them. As a transaction be- 
tween the parties to the contract, the return of the purchase money 
assumed a legal obligation, created by the very act of the surrender and 
receiving back of the instrument. The contention of the defendants, 
based largely on the case of O s b o r ~ e  v. Gads,  60 N. Y., 540, is not sup- 
ported by the ruling in  that case, which simply decides, that in an agree- 
ment cdncerning stipulations, interdependent and mutual, one cannot 
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recover without performance of his contract, or an offer to do it, and 
that a warranty of quality is an incident only of an executed contract of 
sale, passing title to the thing sold. 

The instruction applies, and such the verdict shows was the under- 
standing of the jury in  rendering it, to the case of an instrument, not 
such as represented and guaranteed, returned, by their direction, to the 
guarantors, and by them received-in legal effect a rescission of the con- 
tract SO far as i t  refers to the defective article-restoring i t  to the de- 
fendants and binding them to restore the sum to be paid for i t  to the 
plaintiffs. 

We do not appreciate the force of the objection based upon the 
fact that, as endorsers, the defendants became liable as sureties ( 80 ) 
to the holder to the plaintiff's whole cause of action. I f  the 
distinction prevailed, as formerly, between suits a t  law and suits in  
equity, it is obvious this, in an  action a t  law, was indispensable in order 
to show a breach of contract and the damages consequent on i t ;  and then, 
if the present plaintiffs were insolvent, the defendants' equity would be 
to restrain the enforcement of the judgment until the sureties were ex- 
onerated from their liability as such. I n  such case the defendants would 
be allowed to retain their indebtedness as an indemnity against loss by 
reason of their suretyship. The principle which regards the surety as a 
principal in such case is declared in WiZlia8ms v. Washington, 1 Dev. 
Eq., 137; Willia,m v. Helme, ibid., 151; Wmllcw v. Diclcs, 80 N. C., 
263 ; Scott v. Timbedalce, 83 N.  C., 382. 

I t  does not appear that as endorsers the defendants have been sued, 
and the judgment for the amount due on the note, against the plaintiffs, 
seems to have had the additional security furnished by the supemede1a.s 
appeal undertaking. 

But whatever may be the hazard existing, and voluntarily assumed, 
without the plaintiffs' privity and for the defendants' sole benefit, in  
effecting the discount, the issuing of the execution is restrained, as would 
a court of equity interfere by an injunction in  case of theatened loss, 
until the defendants are relieved of their liability upon the note. At 
least, the appellants have no just cause of complaint, in  that they are 
fully protected against contingent loss by the stay of execution. This is 
another instance shown of the full protection afforded litigants, in  the 
double exercise of legal and equitable functions, in a single suit, which 
formerly required two. 

NO error. Affirmed. 

Cited: Akexandw v. R. R., 112 N. C., 732; Nortm v. R'. R., 122 
N. C., 934; Rickart v. 8. R., 123 N. C., 258; Jones v. Dabley, 154 N.  C., 
65; Craig v. Stewart, 163 N. C., 534. 
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( 81 1 
P. H. WARLICK ET AL. V. J. J. PLONK. 

Insanity-Hung Jury,  Instruetiom to-Xtatute of L i m i t a t i o n s  
Ravised Code, ch. 65, see. I ;  The Qo'de, secs. 148, 163. 

1. In an action of ejectment defendant relied upon adverse possession and 
the statute of limitations. Plaintiff relied upon the insanity of his an- 
cestor, against whom the land was held adversely, to rebut the plea of 
the statute. On the question of insanity the court charged the jury that 
if the alleged insane person was so mentally diseased that he was unable 
to understand and assert his rights that he did not possess sufficient 
mental capacity to know that he was the owner of the land, and that the 
defendant was in possession thereof asserting title thereto, and that such 
possession would destroy his rights, then he labored under such disability 
as would prevent the operation of the statute: Held, that the charge con- 
tained nothing of which plaintiff could complain. 

2. The judge said to a hung jury that it was their duty to agree if possible; 
that no juror, from mere pride of opinion, should refuse to agree, but he 
was not required to surrender conscientious views founded on evidence; 
that it was the privilege and duty of each juror to reason with his fellows 
concerning the facts in the case, with an honest desire to arrive at  the 
truth and a verdict: Held, that such charge was free from objection. 

3. If land is held adversely to an insane person for such length of time as 
would bar his recovery if sane, such insane person, or those claiming 
under him, must commence an action within three years after the dis- 
ability of insanity is removed, else their right to recover will be barred. 
Revised Code, ch. 65, see. 1; The Code, secs. 148, 163. 

CIVIL ACTION, tried before Boykin, J., a t  Spring Term, 1888, of 
CLEVELAND Superior Court. 

The plaintiffs, as heirs at  law of Christy Eaker, who died in  1885, 
intestate, derived title to the land sued for, under a grant from the State, 
and successive intermediate conveyances terminating with their ancestor. 
The defendant claims it under deeds from one Neal to Alex. Norton, 
dated i n  1847, from Norton to Froneberger, made in  1856, and from the 

latter to himself, executed the same day, and an alleged con- 
( 82 ) tinuous and adverse possession from the year 1847 to the death 

of said Eaker. To  rebut the effects of this hostile occupation, the 
plaintiffs introduce evidence to show the insanity of Christy Eaker, and 
his mental incapacity to understand and enforce and defend his rights 
in  the premises, during an interval of more than fifty years, from 1831 
to the time of his death, so that the present action having been com- 
menced on 17 July of the same year, the running of the statute to pro- 
tect the defendant's possession has been arrested, and no bar is interposed 
to prevent the plaintiffs' recovery. The defendant offered testimony in 
disproof of this contention as to the mental condition of the deceased. 
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The controversy, in different forms, was tried before a jury at Spring 
Term, 1888, of the Superior Court of Cleveland, upon issues in which 
the findings are that the adverse possession of the premises was in the 
plaintiffs' ancestor for a period of seven years previous to 1 April, 1847, 
and thereafter for a similar period in the defendant and those from 
whom he claims. 

The essential matter in dispute is, the alleged mental infirmity of the 
said Christy Eaker, and its effect in saving his rights from the operation 
of the limitations of the statute, which are in this feature unchanged, as 
found in the Revised Code, ch. 65, sec. 1, which exempts persons who are 
( I  .no% compos mantis," and in The Code, see. 163, which exempts such 
as are "insane," and both allow three years after the person under the 
disability, "coming of sound mind, during which he may bring his 
action." Revised Code, ch. 65, see. 1 ; The Code, see. 148. 

The issue of fact involving this question was put in this form: 
"Was Christy Eaker mentally incapable, at all times since 1 April, 

1847, up to seven years prior to his death, of prosecuting and defending 
his right ?" The response was in the affirmative. 

The court charged the jury, that if the said ahristy Eaker ( 83 ) 
labored under the disability of insanity during the time between 
the years 1831 and 1885, the plaintiffs, his heirs at law, would be en- 
titled to the verdict, although the defendant had possession and occupied 
tke said land as contended. That if he was so mentally diseased as to be 
unable to understand and assert his rights, the possession of the defend- 
ant could avail him nothing in this action. That if it should be proved 
that he did not possess sufficient mental capacity to know that he was the 
owner of the land, and that the defendant was in the possession thereof 
asserting title thereto, and that if he could not, by reason of mental 
disease, understand that such possession threatened and eventually would 
destroy his rights thereto, then, in that event, the plaintiffs would be 
entitled to recover, inasmuch as their ancestor labored under such a dis- 
ability as would prevent the operation of the statute of repose. 

The defendant excepted to that part of the charge referring to the 
degree of mental capacity necessary, etc. 

The jury remained out an entire night. When court convened the 
ensuing morning the jury came into court, and were asked if they had 
agreed. They responded in the negative. The court inquired if the di- 
versity of opinion among them was such, in their opinion, as to render 
an agreement improbable. A juror responded that they stood nine to 
three. This was not in response to any inquiry on the part of the court, 
as to how the panel then was, on the issue submitted. No such inquiry 
was made. 
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The court then remarked to the jury, that i t  was their duty to agree, 
if possible; that no juror, from mere pride of opinion, hastily expressed 
during the consultation, should refuse to agree; that no juror was re- 
quired to surrender any conscientious views, founded on evidence, he 
might entertain concerning the case; that it was the privilege, and, 

indeed, the duty of each juror to reason with his fellows concern- 
( 84 ) ing the facts in the case, with an honest desire to arrive at the 

truth, and with the view of arriving at  a verdict. 
The defendant excepted to the remarks of the judge to the jury. 
The jury retired, and, after further deliberation, returned a verdict 

for the plaintiffs. 
Rule for new trial by defendant. Rule discharged. 
Judgment for the plaintiffs. Appeal by defendant. 

W. P. Bynurn for plaintifis. 
W .  A. Hoke f o r  defenda,nt. 

SMITH, C. J., after stating the case: Without instituting an inquiry 
into the nature and -extent of the disability which gives immunity to 
persons, thus designated in the statute, from the consequences of delay in  
bringing suit when their rights of property are involved, we think the 
instruction of the judge leaves nothing unsaid or given of which the ap- 
pellant can complain. Quite as unfounded in  his exception to what was 
said and done when the jury came into court and announced their failure 
to agree upon a verdict. The directions given them were entirely fit and 
proper, as tending to bring about unanimity of opinion, after a full and 
free interchange of views among the jurors, and to prevent unnecessary 
mistrials. 

But the verdict upon the issue of the insanity of the deceased is im- 
perfect, and leaves undetermined the state and condition of his mind 
during the seven years next before his death. I t  establishes the insanity 
up to the beginning of this period, while the charge explicitly requires 
a finding of this fact up to the year 1885, and we are at  a loss to know 
why the issue was framed so as not to embrace this additional time. I f  
any inference is to be drawn from this omission as intentional, and not 

the result of inadvertence, it would be that the insanity did not 
( 85 ) continue until death, but that reason was restored during life. 

If, then, the deceased recovered from this disability, and became 
of sound mind for a period of three years before the suit was begun, the 
bar would become complete, and the right to recover the land lost. But 
the case shows no change of mental condition before death, and the in- 
struction covered the entire period up to death, during all of which a 
continuance of the unsound mind is made a condition of the plaintiffs' 
right of recovery. 82 
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The discrepancy does not admit of our acceptance of the finding of 
the issue, as a basis on which to render a final judgment in  the cause, 
and we feel constrained to consider this Za,pms as an imperfection in  the 
form of the issue tendered, and followed by a corresponding imperfec- 
tion in the finding of fact, the correction of which can be made only by 
sending the cause back, to the end that a proper issue be submitted to 
the jury. 

The judgment must be reversed, and a new trial had, and i t  is so 
adjudged. 

Error. Venire d e  nowlo. 

Cited: Nixon v.. Oil  Mill, 174 N. C., 734; Williacmsort v. Rabon!, 177 
N. C., 305. 

A. G. THORNTON v. J. A. LAMBETH AND C. P. VANSTORY. 

Practics in Supveme Court; When, Opinion Givefi, although Appeal 
Dismissed-Prematura Appeal-Pairtme~ship-Liability of Firm 
for Goods Sold Ona Member. 

1. Although an appeal before any judgment is rendered below is premature 
and will be dismissed, yet when it appears that a decision by this Court 
of the point intended to be raised by, the appeal will practically terminate 
the action the opinion of the Court will be given. 

2. When one partner buys goods for the firm, and they are used for partner- 
nership purposes, but he gives his individual note for the price, he is 
entitled to have the note paid out of the partnership assets. 

3. When one member of a firm buys goods on his own credit, without dis- 
closing to the seller the fact that he is a member of a partnership, and 
the goods are used for partnership purposes, the firm is liable to the 
seller. In order to exempt the firm from liability it must be shown that 
the seller knew of the partnership and elected to give credit to one 
partner alone. 

CIVIL ACTION, tried before Philips, J., at  May Term, 1888, of CUM- 
BERLAND Superior Court. 

This was a civil action in  the nature of a bill of equity, to close a 
partnership between the plaintiff, A. G. Thornton, and the defendant, 
J. A. Lambeth, and for an account of partnership dealings. 

The facts appear in the opinion. Defendant appealed. 

R. P. Buxton for plaintif. 
Thomas H. Suttom and J. W .  Hinsdale for defe?zcFa,nts. 
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DAVIS, J. This action was originally commenced against the defend- 
ant Lambeth for the settlement of a partnership account. I t  was alleged 

that the plaintiff and defendant were partners, and, among other 
( 87 ) things, that, with the exception of property of small value, the 

defendant was in the possession of the partnership assets, and 
refused to render an account. I t  was further alleged that he was insol- 
vent, and judgment was demanded for an account, and, also, that the 
defendant be enjoined from disposing of the partnership effects, and for 
the appointment of a receiver. 

The defendant answered, admitting some and denying others of the 
allegations of the complaint. 

A temporary restraining order was granted, and, upon its return and 
a hearing upon affidavits, it was found as a fact that the plaintiff and 
defendant entered into a copartnership for the purpose of buying and 
selling horses and mules, by the terms of which the defendant was to 
furnish the capital and the plaintiff his services in the prosecution of the 
partnership business, and the profits arising therefrom were to be equally 
divided. I t  was further found that the partnership effects, with excep- 
tions named, were in the hands of the defendant, and that he refused to 
account and settle with the plaintiff. 

An order was made appointing a receiver to collect and take charge 
of the partnership assets, and, by consent of parties, there was a refer- 
ence to take and state an account of the copartnership, etc. The referee 
filed his report, from which i t  appears that a number of exceptions were 
made by the plaintiff to his rulink Among other things, the referee 
found as a fact that the defendant, during the existence of the partner- 
ship, gave to C. P. Vanstory two promissory notes, aggregating $1,078.70, 
signed by himself alone, and that they "were given for stock purchased 
of Vanstory and used in the partnership business," and that said notes, 
except $100, remain unpaid. 

He finds as a conclusion of law that these notes are lia- 
bilities, and must be paid out of the partnership assets. 

By motion in the cause, Vanstory was made a party defendant, 
( 88 ) and he filed an answer, asserting his claim and right to have i t  

discharged out of the partnership assets. 
I t  was admitted that the defendant Lambeth is insolvent, and i t  was 

agreed that, if the finding of fact and conclusion of law by the referee 
in regard to the Vanstory debt, excepted to by plaintiff, should be sus- 
tained, it would obviate the necessity of passing upon the other excep- 
tions, and, upon being heard before Philips, judge, at May Term, 1888, 
of the Superior Court of Cumberland County, he gave judgment SUB 
taining the ruling of the referee, and the defendant appealed. 
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The case states that ('the insolvency of Lambeth was admitted, and 
that the plaintiff never asked for a personal judgment against him," and 
it appears that the only thing settled by the court below is, that '(C. P. 
Wanstory recover of said partnership of J. A. Lambeth and A. G. Thorn- 
ton, trading as J. A. Lambeth, the sum of $978.20, with interest from 
1 April, 1887. The receiver wi1I pay over to said C. P. Vanstory the 
sum of money in his hands, not in excess of costs and expenses." 

The action was brought for an account and settlement of the part- 
nership, and, whether the defendant be insolvent or not, there should be 
some judgment finally disposing of the action; and counsel for plaintiff 
in this Court insists that he is entitled to judgment against the defend- 
ant for the balance reported in his favor, without reference to the sol- 
vency or insolvency of the defendant. 

We think the appeal should be dismissed as prematurely taken, or the 
case remanded, to the end that such judgment may be rendered as will, 
if not appealed from, or, if affirmed on appeal, determine the action, 
and it is agreed that the decision of the Court upon the question raised 
by the Vanstory claim will practically put an end to the controversy. 
We will dismiss it with our opinion upon the point intended to 
be raised. This course is warranted by precedent. 8. v. Divlilze, ( 89 ) 
98 N. C., 778; R. R. v. Re.i&uilTe, 101 N. C., 404. 

The business of the copartnership was that of trading in horses and 
mules, and the notes given to Vanstory were for the purchase of stock 
used in this business. I t  appears from the account filed, that Lambeth 
was the purchasing partner for the firm, for nearly the whole of his 
credits, amounting to over $14,000, were for horses and mules purchased 
for the firm, many of them fro-m Vanstory, and sold by the firm. 

That one partner has the right to have the partnership effects applied 
to the discharge of partnership debts, when necessary for that purpose, 1 is too plain to be questioned. I t  is equally clear that when partners are 
to share in the profits of the partnership business, there can be no such 
thing as ('profits to be equally divided," till the partnership debts are 
paid and all its liabilities discharged. But it is insisted for the plaintiff, 
that Vanstory accepted Lambeth's notes in payment for the horses and 
mules, and thereby gave credit to him alone, and though the mules and 
horses were purchased for the firm and used in the business, and were 
never paid for, yet Lambeth, the purchasing member of the firm, is alone 
liable to Vanstory, and the latter cannot look to the firm, because, as is 
insisted, he did not trust the firm, but took the notes of Lambeth alone. 
We cannot see the force of this argument, for if Lambeth had paid 
Vanstory for the stock, instead of giving his notes, he would have been 
entitled to credit for the amount paid, as was the case and was done with 
the $100 paid by him on the debt to Vanstory, and, as he was liable for 
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it, he had a right to have it discharged out of the partnership effects, 
before any division of profits could be had. Scott v. Kenan, 94 N.  C., 
296; Stout vl. McNeill, 98 N. C., 1. We think, upon this ground, the 
ruling of the court below was correct; but there is another ground upon 

which the ruling can be sustained. 
( 90 ) When one member of a firm buys goods on his own credit, 

without disclosing the fact that he is a member of the firm, and 
the goods are received and used by the firm, i t  would be liable to the 
vendor for the price of the goods, and in such case, in  order to exempt 
the firm from liability, i t  would be necessary for i t  to prove that the 
vendor knew that the purchasing party was a member of the firm and 
elected to give credit to him alone. PooZe v. Lewis, 75 N. C,, 417. 

Upon examination, i t  will be found that the authority cited by counsel 
for the plaintiff (Story on Partnerships, sec. 140, et seq.) has reference 
to cases in  which the creditor has knowingly elected to take the separate 
security of one partner and give exclusive credit to such partner. 

For  the reasons already stated, and to the end that such judgment may 
be rendered as will determine the matters in  controversy, we dismiss the 
appeal with the opinion above given. 

Dismissed. 

Cited: Bain v. Ba,in<, 106 N.  C., 241; Vannstory v. Thornton, 112 
N. C., 202. 

W. J. HARDIN v. R. 0. LEDBETTER. 

Judge's Charge-Contributo~y Negligence-Stream and Ponds, 
Rights o f  Upper and Lowar Propvietors. 

1. If improper evidence is admitted after objection, but the ill effect which 
it might have is obviated by the judge's charge, a new trial will not be 
ordered in this Court. 

2. H. had a mill on a stream and 1,. had a mill lower down on the same 
stream; both had dams across the stream. H. took out his dam, which 
caused the accumulated mud, etc., in his pond to fill up L.'s pond to such 
an extent as to back the water to the injury of H. L, was notified by H. 
to raise his flood-gates so as to let the mud pass through when H!s dam 
was removed, but L. refused to do so: He14 that H. could recover dam- 
ages from L. caused by the backwater, but L. could not recover for dam- 
ages suffered by the filling up of his pond, because his refusal to open 
his flood-gates made him guilty of contributory negligence. 

3. No instruction, terminating in telling the jury the plaintiff cannot recover, 
is in form to meet the issues of fact, nor should it be given. 
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HARDIN Q. LEDBETTER. 

CIVIL ACTION, tried before MacRaa, J., at Fall  Term, 1887, of ( 91  ) 
R U T H E ~ O R D  Superior Court. 

There was a verdict and judgment for the plaintiff. The defendant 
appealed. 

The facts are fully stated in  the opinion. 

W. P. Bywrn  for plaintiff. 
Battla & Mo~decai f0.r defenda~t.  

SIIITH, C. J. This suit begun on 21 April, 1885, is prosecuted by the 
plaintiff for the recovery of damages sustained in  working his water . 
mill upon Holland's Creek, by the ponding of the water back upon his 
wheel by the defendant, who owns and operates a similar mill below, and 
on the same stream. 

Upon the trial, issues were submitted to the jury, which, with the 
findings thereon, under the direction of the court, are as follows: 

1. :'Is the plaintiff endamaged by the defendant's ponding water back 
on his water-wheel?" "Yes." 

2. "What amount of annual damage is the plaintiff entitled to re- 
cover ?" "One hundred dollars." 

3. "Is the defendant damaged by the wrongful act of the plaintiff, as 
alleged in  the counterclaim, and if so, how much?" "No." 

The general facts of the case out of which the controversy grows, may 
be summarily and sufficiently stated, to render intelligible the 
ruling and the exceptions thereto presented i n  the appeal, without ( 92 ) 
a tedious repetition of the testimony in detail. 

The defendant owns and operates a public mill on the creek, bellow 
that of the plaintiff, and the complaint is, that his dam ponds the water 
back upon the water-wheel of the plaintiff, so as largely to interfere 
with its power and driving capacity. The plaintiff at  first used a wheel 
of 18 feet diameter, which, to obviate in some degree the difficulty, he 
reduced in  size by two feet. He  had also constructed two dams, which, 
for the same purpose, he removed, and tapped the creek at  a point higher 
up, and brought the water thence down to his wheel, an overshot wheel, 
thereby giving i t  increased power to do the work. I n  consequence of the 
large volume of water descending after the removal of the plaintiff's 
dams, carrying with i t  the accumulated mud, sand, and rubbish above, 
the defendant's pond became filled therewith to a degree that the raised 
water in  defendant's pond interfered, as before, with the working capac- 
i ty of plaintiff's mill, for the injurious consequences whereof, in  the loss 
of patronage, the present suit is brought. 

I t  appears that there is  a waste-gate way on the defendant's dam, 
which, by opening, would let pass the mud and sand, and was so per- 
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mitted to be used by a former owner, from whom the defendant obtained 
the property. The plaintiff demanded that the defendant should allow 
the opening of this outlet for the accumulated dirt, which was refused, 
the defendant saying that if he did so he would expose himself to a claim 
for damages from proprietors below him, and he demanded compensa- 
tion for the injury to his lands from the mud deposit formed in  his 
pond. 

There was much testimony offered upon these controverted matters, 
and upon the extent of the injury in  the value of the plaintiff's property, 
and from its crippled condition and inability to do its former work. 

This brief statement of the case will suffice for a proper under- 
( 93 ) standing of the exceptions taken during the progress of the ex- 

amination of the witnesses, of the defendant's prayer for instruc- 
tions under which the jury arrived a t  their verdict. 

The instructions asked are as follows : 
1. I f  the jury shall4nd that the plaintiff is injured by the ponding 

back of water on his wheel, and the injury results from the concur"ring 
acts of each, and procekds from his tearing down of his dams, as the 
immediate and proximate cause of his damage, he is not entitled to 
recover. 

2. That if the jury find that the plaintiff's mill-pond was from one 
and a half to two miles long, and contained accumulations of mud and 
sand deposited during twenty-five or more years, and the dams were 
removed during the limited time mentioned by the witnesses, this would 
be contributory negligence, and a bar to plaintiff's recovery. 
3. That the plaintiff was under legal obligation to use such care and 

prudence in  removing his dams as not to cause the overflow of the banks 
below; and if done i n  such manner as to fill up and close the natural 
channel of the creek, i t  would be contributory negligence, depriving him 
of any right of action for resultant injury. 
4. That plaintiff is only entitled to the natural flow and fall of the 

creek for drainage, and if, in  tearing down his dam, an unusual dis- 
charge of mud and sand was precipitated, from which the damage pro- 
ceeded, he cannot recover. 

5. That defendant, having a right to maintain his own dam, unless 
he thereby ponded the water, and if no injury would have followed but 
for plaintiff's removal of his own dam, he cannot recover. 

6 .  That the recovery, if any, should be measured by the toll lost in 
consequence of plaintiff's inability to earn it, by reason of his being 

compelled to diminish the size of his water-wheel. 
( 94 ) 7. That his recovery should be limited to the impairment in 

value of his mill. 
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8. That if no such loss occurred, plaintiff has suffered no damage, and 
there is no evidence of such loss. 

The court, after presenting the contending claims of the parties, each 
charging the other with causing damage, proceeded to charge as follows : 

"Is the plaintiff endamaged by the defendant ponding water back on 
plaintiff's water-wheel? 

"There is  no question here about any claimed right of prescription or 
otherwise, on the part of the defendant, to pond his water as far back 
as plaintiff's wheel. He  says he does not do it, but, if done at all, i t  is 
done by plaintiff's own act. To reach the truth and justice of the mat- 
ter, i t  is necessary for us to consider what the rights of each party are in 
the ~remisas.  These parties, being upper and lower proprietors of the 
land on Holland's Creek, are each entitled to make such use of the 
water, as i t  passes through his land, as he may choose, and then let it 
pass on to the use of those below, but he must so use i t  as not to injure 
another. The defendant has no right to hold such an amount of water 
as will pond back upon the plaintiff, and if, by defendant's act, the 
water is caused to so pond back upon plaintiff's wheel, the plaintiff is 
damaged thereby; but if the ponding back is caused by the wvo~~gful 
act of the plaintiff himself, he cannot be said to be injured by the de- 
fendant; and if the plaintiff's act is wrongful, and concurs with a wrong- 
ful act on the part of defendant, and both the acts together produced the 
injury, i t  cannot be said to have been done by the defendant. What will 
amount to a wrongful act on the part of the plaintiff? I f  he has a mill 
and keeps up a, dam, after his pond is filled the water must be permitted 
to flow on in  its natural and ordinary course-not to withhold from 
below the usual flow, nor to force upon the lower proprietor a greater 
flow than usual, as far as this can be done consistently with the carrying 
on of the ordinary business of his mill. 

"There is no law that requires one who has a mill to continue ( 95 ) 
in  the business. H e  may take down his dam, provided he does so 
in such a gradual way as not to inject at one time a larger body of 
water, or what the water carries with i t  in its natural flow, upon the 
lower proprietor, to his injury. I f ,  however, he takes the proper pre- 
caution, and, in  taking away liis dam, makes the flow so gradual that 
the lower proprietor can reasonably take care of his own property and 
avoid injury by opening his flood-gates, or otherwise, his act is not 
wrongful, and i t  i s  the duty of the defendant to take such precautions 
on h i ~ ' ~ a r t  that he shall not, by keeping his dam closed, or by failure to 
make any other provisions, permit the sand and mud to accumulate in 
his pond, and so prevent the usual and ordinary flow of the stream by 
plaintiff's mill, and pond water back on plaintiff's wheel. And, if plain- 
tiff used the precautions I have described as necessary to be done by him, 
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and if i t  was by the act or refusal to act of defendant that the water was 
ponded back, and if you find that i t  was ponded back on plaintiff's 
wheel, you will respond to the first issue, 'Yes.' 

"If the plaintiff was in fault, and caused the water, sand, mud and 
trash to be forced upon the defendant's dam, or into his pond, or caused 
the sand to accumulate near his own mill, when, by proper precaution, 
he might have avoided this result, he cannot be said to have been injured 
by the defendant; you should answer, 'No.' 

"You have heard the testimony on both sides as to the manner i n  
which the plaintiff's dam was opened, and i t  is for you to say whether 
he did use all necessary precaution to avoid injury to his neighbor below. 
I f  you say 'Yes' to the first issue, you will consider the next: what 
amount of annual damage is plaintiff entitled to recover thereby-that 
is, under the statute, what are his annual damages? What is the average 
yearly damage? I t  would not be fa i r  for you to measure his damage 

by the capacity of his machinery, before and after the injury; 
( 96 ) but you must consider, in general, the loss of capacity, the amount 

of business generally done, the loss of business, if any, by the loss 
of the capacity to do business occasioned by the injury, and ascertain 
what would be a fair  assessment of each year's damage, from one year 
before the action up to the time of the trial, on an average yearly loss. 

"The action was brought to Spring Term, 1885. So you can, if you 
find any damages, go back and consider what is the average damage for 
about three years, which will bring you up to the time of the trial. You 
are to give damages in  gross for all the time; but the yearly damage you 
may average at  so much a year, or you may say how much for 1885, how 
much for 1886, how much for 1887, up to this date. I f ,  however, you 
have responded 'No' to the first issue, you will respond to the second 
issue 'None,' and proceed to the third and last issue." 

The charge upon the third issue is  omitted, as unnecessary for the 
proper presentation of the case. 

Defendant excepted to the failure of the court to give the instructions 
asked by him, and to the instructions as given. 

The jury responded to the first issuej "Yes." Second issue, "$100." 
Third issue, "No." 

Rule for new trial, etc. 
The exceptions to the rulings upon evidence are these: 
The plaintiff, among other things, testified that the value of his mill 

some eight years ago, before the action, and after he had put in  a new 
18-foot wheel, the same size of the old one, was $4,000 or $5,000, and i t  
is not now more than half what i t  was at  the start; i t  will not do more 
than half the grinding. 
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Defendant objected to the testimony as to the value of the mill, and 
suggested that the question sliould be as to the capacity of the mill. 

Fimt Exceptiofi.-Objection overruled, and defendant excepted. 
Plaintiff being asked as to the capacity of his mill before the 

ponding back, said i t  would then grind from seventy-five to eighty ( 97 ) 
bushels of grain, and would gin four or five bales of cotton a day. 

Second Exception.-Defendant objected. Objection overruled. De- 
fendant excepted. 

Plaintiff further testified that he had ground about 12,000 bushels of 
grain, and ginned, on an average, about 75 bales of cotton a year, and 
that now he did not grind more than 6,000 bushels of grain a year, and 
gin about 40 bales of cotton, on account of the loss of power. 

Objected to by defendant. Overruled, and defendant excepted. 
Third Excep1tio.n.-Plaintiff further testified that he went to see de- 

fendant about the water, and told him that it was backing on his (plain- 
tiff's) wheel, and injuring plaintiff, and he would like for defendant to 
draw his flood-gates and let off his water, and let the mud and saw-dust, 
etc., which had accumulated in  his pond, pass through; that that had 
been the rule heretofore with plaintiff and Whitesides, the former owner 
of defendant's mill-that the flood-gates were to be opened and the water 
drawn off occasionally; that defendant said he could not do anything of 
that kind; that plaintiff told defendant that he had better cut a race, 
'ke plaintiff had done, and run his mill by the race instead of the pond. k efendant said i t  would cost him $300 or $400, and he could not afford 

it. Plaintiff told him that he (plaintiff) would cut i t  for $100, and 
guarantee that i t  would not stop his mill two hours; and that unless 
something was done to relieve him, plaintiff would have to sue. Defend- 
ant said that if plaintiff wanted to put i t  in law, to go ahead-he could 
stand i t  if the plaintiff could. 

To all this conversation with defendant, defendant objected. Objec- 
tion overruled. Defendant excepted. 

Fourth Exception.-Plaintiff further testified that Whitesides, ( 98 ) 
the former owner of the mill now owned by defendant, would raise 
the flood-gates occasionally to let the water and mud and sand out, and i t  
would relieve plaintiff's wheel. 

Defendant objected to the testimony as to what Whitesides did. Ob- 
jection overruled. Defendant excepted. 

Fifth Exception.-Plaintiff further testified that the pond was filling 
up gradually all the time while Whitesides owned it, but not so rapidly 
as i t  had since defendant owned it, on account of the occasional opening 
of the gates by Whitesides. 

Defendant objected; overruled. Plaintiff excepted. 
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Sixth Exception.-D. 0. Hardin, a witness for the plaintiff, testified 
that when plaintiff repaired the mill and put in  a new 18-foot wheel, the 
capacity .of the mill was about seventy-six bushels of grain per day. 

Objected to by defendant; overruled. Defendant excepted. 
Xevenih Exceptio.n.-John Hardin testified that the capacity of the 

plaintiff's mill, before the ponding back upon the wheel, was about 
seventy-five bushels of grain per day. 

Objected to by defendant; overruled. Defendant excepted. 
Eighth Exceptiom.-David Rouser testified for plaintiff that there 

was considerable difference in power with the 16-foot wheel instead of 
the 18-foot wheel. Witness never saw the 18-foot wheel tried, but the 
change to the 16-foot wheel would injure the value of the mill. 

Ninth Exception.-Defendant objected; overruled. Defendant ex- 
cepted. 

The objection to the testimony embraced in  the two first exceptions, if 
possessed of force, is obviated by the rule for assessing damages laid 
down by the court, and, as relating to the extent of the capacity of the 
mill and its operations, in connection with their impairment for want of 

water-power, the testimony was pertinent and proper, and, a t  
( 99 ) least, rendeped so, i n  the effect given to it by the judge in his 

charge to the jury. 
Without specifying the other exceptions to the testimony admitted, a 

single general answer will dispose of them all. The testimony show,s 
that Whitesides, a former proprietor, would, when owner, raise the flood- 
gates occasionally and let the mud pass out of his pond with the water, 
and thus relieve the plaintiff's wheel, and this was communicated to de- 
fendant, with a request that he should do the same; that the pond was 
now filling up faster than before, because of the shutting down of the 
waste-water gates. The other evidence objected to was of the kind men- 
tioned in the first two exceptions. I n  our opinion the evidence all bore 
upon the subject-matter of controversy, and was competent. 

We think the law was correctly laid down by the court in  the charge to 
the jury, and fully meets all the just demands of appellant. 

The facts were few and simple. The plaintiff had an undoubted right 
to make the improvement, by taking the water of the creek at a higher 
point, and, in  order thereto, to take away his own dams. The damage 
from the descended mud and water arose from the stoppage by the de- 
fendant, and this could have been avoided by the opening of his flood- 
gates. His refusal to do this was the cause of the back flow, and he was, 
consequently, alone in fault. I t  was not a case of concurring negligence, 
but the negligence, if of any one, of the defendant alone. The principle 
underlying and regulating the relations of adjoining owners of water- 
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MCLAUGHLIN v. MFG. Co. 

power, on the same stream, is very concisely and briefly set out in the 
directions given the jury, and is embraced in  the Latin sentence, Sic 
utsre tuo ut alienum nlon Zoxkqs. 

The defendant, if he could do so, without self-injury, should not need- 
lessly have obstructed the passing of the mud and said, that entered his 
own pond, out of i t  into the current below. We see no error, and affirm 
the judgment. We have noticed only the case ma,de out by the 
judge, but we repeat the remark, so often made, that no instruc- (100) 
tion terminating i n  telling the jury the plaintiff cannot recover, 
is in  form to meet the issues of fact, nor should be given. 

No error. Affirmed. 

J. W. McLAUGHLIN ET AL. v. THE HOPE MANUFACTURING COMPANY. 

Injunction-Wafer-Courses; Jndi~idua~l amd Public Rights in- 
The Code, ch. 56, Vol. 2. 

1. The classification of water courses, and the respective rights of individuals 
and the public therein, as defined in 8. v. Gbn, 7 Jones, 321, is approved. 

2. A stream which has not been used for navigation by boats, but only for 
rafting timber, turpentine, etc., doum the stream, comes within the third 
class, as defined in S. .u. O M .  

3. Authority over streams conferred upon county commissioners by chapter 
56, Vol. 11, The Code, while it stands and is unimpeached by allegations 
of fraud or other illegal conduct, is a bar to the remedy by injunction. 
Therefore a defendant will not be restrained from erecting a dam across 
a stream when he is proceeding under the permit and direction of the 
commissioners. 

THIS is an  appeal from a judgment of Shepherd, J., rendered on 
11 December, 1888, dissolving the restraining order theretofore granted, 
and refusing the motion to continue the injunction, said motion having 
been heard, by consent, at Rockingham, RICHMOND County. 

The facts are stated in the opinion. 

Thomas H. Suttom fog pZa/inkifs. 
W.  A. Gutkie for defendant. 

DAVIS, J. I t  is alleged that the defendant is an incorporated (101) 
company, engaged in  the manufacture of warps! yarns, plaids, 
etc., in  the county of Cumberland, and that said company has com- 
menced the erection of a large factory on the waters of Rockfish Creek, 
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i n  said county; that the plaintiff and other citizens of Cumberland 
County have, for a great many years, used the waters of said creek for 
the purpose of transporting produce, such as rosin, timber, turpentine, 
etc., to market; that for many years the stream was "regularly worked 
by overseers duly appointed to clear the same of obstructions," and that 
i t  was made "a navigable stream by public enactment of the General 
Assembly of North Carolina,'' and, by long-continued and uninterrupted 
use by the public, the public have acquired the privilege and paramount 
right to the free and uninterrupted use of its waters, as a navigable 
stream, for the transportation of produce. I t  is further alleged, that the 
defendant company is erecting a dam across said stream, claiming that 
i t  has the right so to do, upon "the erection of slopes, slips or locks of 
the dimensions of 12 x 30 feet," which are totalIy inadequate for the 
purpose of transportation; that the construction of said dam and locks 
will obstruct the navigation "of said waters, and deprive the plaintiff 
and all other citizens of their long use and right of navigation of said 
stream, and the same, if allowed by the courts, or persisted in  by the de- 
fendant, will be a nuisance to the public and people who have a right to 
the navigation of said waters, and work irreparable damage to the plain- 
tiff and all others interested"; that the plaintiff had no notice of the 
intention of the defendant to build the dam so as to obstruct the naviga- 
tion of said creek until after the same had been commenced, and made 
known to the defendant his complaint as soon as he heard of it. 

The plaintiff asks that the defendant be enjoined, etc. 
The action was commenced 20 November, 1888. 

By chapter 197, Acts of 1848-49, the Courts of Pleas and 
(102) Quarter Sessions of the counties of Robeson and Cumberland are 

authorized to appoint overseers, with an allotment of hands, "to 
clear out and render navigable Big Rockfish Creek, in  said counties." 
By section three of this act, it is made unlawful and indictable to ob- 
struct the free navigation of said creek, and section four provides that all 
owners of dams across said stream "shall cause to be constructed, and 
kept open and in good repair, good and sufficient slopes for the free 
passage of all rafts of lumber, timber, turpentine and other products." 

The plaintiff offered the record of the County Court of Robeson 
County, January ~ e r d ,  1845, showing the appointment of overseers of 
Rockfish Creek, and affidavits tending to show that i t  was under the 
charge of overseers in  the county of Robeson down to the beginning of 
the late war; that no work has been done by authority of law since the 
beginning of the war. 

The plaintiff also offered numerous affidavits tending to show that 
Rockfish Creek has been used by the public for many years-as many as 
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forty, fifty and fifty-five years, within the knowledge of witnesses, and 
by reputation as many as one hundred years; and some of the affidavits 
tend to show that the lock erected at the dam of defendant is not suffi- 
ciently long to permit the shipment of rosin, tar, etc., without serious 
loss to shippers. 

The defendant company answers, at great length, and sets out the cir- 
cumstances under which the dam in question was erected. 

The defendant filed, as appears from the record, a petition to the 
board of commissioners of Cumberland County, on the first Monday in 
February, 1888, as follows: 

"The petition of the Hope Mills Manufacturing Company respectfully 
represents that i t  is desirous of erecting a dam across Big Rockfish 
Creek, in  the county of Cumberland, on the lands of the peti- 
tioner, adjoining the lands of J. W. Emmett and others, for the (103) 
purpose of erecting the necessary buildings and machinery for a 
cotton factory. 

"That your petitioner is informed and believes that for many years 
last past said Big Rockfish Creek has not had overseers appointed nor 
hands assigned to work the same, under the provisions of chapter 56, 
Vol. 2, The Code of North Carolina, and said creek has not for a long 
time been treated as a stream within the provisions of said chapter. 

"But as your petitioner proposes to expend large sums of money in the 
erection of said dam and buildings and machinery, before doing so, and 
out of abundant caution, your petitioner desires an expression of the 
sense of your honorable board, as to the object contemplated, and whether 
or not the erection of the proposed dam across said Big Rockfish Creek 
meets with your approval. 

"That your petitioner requests, in  case the erection of said dam shall 
meet with your approval, that your body shall appoint a committee, 
under the provisions of sections 3710, 3712, 3713 and 3714 of chapter 56, 
Volume 2, The Code, aforesaid, clothed with the duty of determining 
whether any gates or slopes in  said dam are necessary, and, if so, the 
plan, dimensions and construction of the same, to the end that your peti- 
tioner may be apprised beforehand as to what will be required, and that 
all provisions of law in that behalf may be observed by your petitioner, 
and all controversy relating to the same obviated in the outset." 

That the petition of said corporation was granted by the unanimous 
vote of the board of commissioners, and the following resolutions unani- 
mously adopted, viz. : 

"Resolved, that the erection of a dam across Big Rockfish by the 
Hope Mills Manufacturing Company, on the lands of said company, 
adjoining the lands of J. W. Emmett and others, meets with the approval 
of this board. 
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(104) "Resolved, that A. B. Williams, Jas. D. McNeill and John 
Blue be appointed commissioners to ascertain whether or not 

gates and slopes are necessary in said dam, and, if so, the, plan and 
dimensions of the same, giving hereby to said commissioners all legal 
authority and power relating to the same provided in chapter 56, Vol. 2, 
of The Code." 

I t  appears that when the petition was filed and acted upon, many 
people from different parts of the county were in the commissioners' 
office, and in  and about the courthouse; that Wm. Aldeman, a resident 
near Big Rockfish Creek, discussed the subject-matter of the petition, 
in  behalf of turpentine and timber men, who used said stream for raft- 
ing, etc., and, at  his suggestion, one of the commissioners was appointed 
by the board, on account of his residence in that part of the county, to 
represent them. I t  further appears that the action of the board of com- 
missioners was published in the Fayettelville Observer, a newspaper of 
considerable circulation, and to which, as appears from affidavit of its 
writer, the plaintiff was a subscriber, and that the commissioners ap- 
pointed to ascertain what was necessary in regard to gates or slopes, 
pursuant to previous notice, met at the place where it was proposed to 
erect the dam, at which meeting persons representing the timber and 
rosin interest were present, and a plan for the construction of the dam 
was agreed on by the commissioners appointed by the board, and reported 
to the board of commissioners at their meeting on 5 March, 1888, and 
unanimously adopted, and soon thereafter the defendant company com- 
menced the erection of the dam, in accordance with the plan reported, 
and had expended a large sum of money; and on 9 October, after the 
expenditure, as the defendant alleges, of at least $75,000, a petition to 
the board of county commissioners was filed praying "for relief in regard 

to the obstruction of Rockfish Creek," by defendant's dam. 
(105) The board of commissioners, against the protest of the de- 

fendant, and after hearing both sides, granted the petition, and 
resolved that "the case be reopened for the purpose of securing full in- 
formation in regard to the locks and dams proposed to be put in said 
stream." 

Thereupon, a resolution was adopted, to the effect that the committee 
again visit "the grounds, after full notice to the citizens interested, of 
the time, . . . and report to the board, at its next meeting, what 
action should be taken in  regard to said obstruction." 

This committee made a report, in which, after setting forth that, after 
giving notice, they met at the mill of defendant, and, after stating that 
'(several parties interested in the navigation of Big Rockfish, who were 
not at the previous meeting, were present this time," and giving the con- 
tention of each side, they concluded as follows : 
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"At the first meeting of your committee, to take action upon the ap- 
plication to dam the stream, the present size, 12 x 30 feet, was unani- 
mously agreed upon by all present, and we, therefore, having made that 
report to you, and i t  having been acted upon and accepted, do not feel 
that we have any right or powei. to make any change, and, therefore, ask 
to be discharged from any further service in this matter." 

The evidence, in the shape of affidavits, is voluminous, and the plain- 
tiff, by affidavit, alleges that the delay in bringing action was, in sub- 
stance, because of the frequent and repeated promise of the defendant 
company, by its agent, "that they would endeavor to make the required 
changes," and, relying on these assurances, and believing that there 
would be a satisfactory adjustment, suit was delayed, and only resorted 
to when all other means had failed. 

I n  8. o. Glen, 7 Jones, 321, BattZa, J., after a very full review of the 
authorities upon the subject, gives the following as a summary of the 
law of North Carolina in relation to the water-courses of the State: 

"1. All the bays and inlets on our coast, where the tide from 
the sea ebbs and flows, and all other waters, whether sounds, (106) 
rivers or creeks, which can be navigated by sea vessels, are called 
navigable, in a technical sense, are altogether pblici juris, and the soil 
under them cannot be entered and a grant taken for it, under the entry 
law. I n  them, too, the right of fishing is free. See Collins v. Benbury, 
and the other cases to which we have referred on this point. 

"When the tide ebbs and flows the shore between the high and low 
water is also within the prohibition of private appropriation, under the 
general entry law, but may be the subject of a direct special legislative 
grant. Ward v. Willis, 6 Jones' Rep., 183. 

"2. A11 the rivers, creeks and other water-courses, not embraced in 
the above description, but which are in fact sufficiently wide and deep 
to be navigable by boats, flats and rafts, are technically styled naviga- 
ble, and are open to be appropriated by individuals, by grants from the 
State, under the entry laws. When the bed of the water-course is not 
included in the grant, but the stream is called for as one of the bound- 
aries, the grantee is entitled, as an incidental easement, to go to the 
middle of the stream, and may exercise and enjoy that easement for the 
purpose of catching fish, or id any other man& not imcompatible with 
the right which the lsublic have in the stream for water communication 
between different on it. The mode and the extent of the enjoy- 
ment of this easement may be regulated by statute, and as the riparian 
proprietors paid nothing into the public treasury for it, the soil which 
composes the bed of the river may be granted to others, and the Legits- 
lature may, perhaps, reserve the incidental rights for the public use, 
without making compensation for them, though we believe it has often 
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given such compensation. See Smith v. Ingmm, 7 Ired., 175, and the 
various charters granted to companies for improving the navigation of 

nearly all of our largest rivers. 
(107) "3. All the rivulets, brooks and other streams, which, from any 

cause, cannot be used for intercotamunication, by inland naviga- 
tion, are entirely the subjects of private ownership, are generally in- 
cluded in the grants of the soil, and the owners may make what use of 
them they think proper, whether it be for fishing, milling, or for other 
lawful trade or business. The only restriction upon this right of owner- 
ship arises, ax nacewitate, from the nature of running water, and it is 
that the owner shall so use the water as not to interfere with the similar 
rights of other proprietors above or below him on the same stream. See 
Pugh u. Whaelsr, 2 D. & B., 50. 

"Rights acquired in streams of this class by grants from the State, or 
in  water-courses of the second class, by grants from the State for the bed 
of the stream, cannot be taken from the owners by the government, 
except in  the exercise of the power of eminent domaim, and then only 
for public use, with a provision for the just compensation. See R. R. v. 
Damis, 2 D. & B., 451." 

Rockfish Creek has not been used for navigation by boats, but only 
for rafting timber, turpentine, etc., down the stream, and it would seem 
to come within the third class of Judge Battle's summary. But it is 
insisted by the plaintiff that, however this may be, by long and uninter- 
rupted use, and by legislative enactment, the public has become entitled 
to its use as a highway for the transportation to market of their timber, 
turpentine and other products, and i t  is denied that the county commis- 
sioners can authorize its obstruction. 

What is a good and sufficient passway for rafts must be a question for 
the determination of some authority, and in the case of Rockfish Creek, 
prior to the adoption of the present system, this authority, under the 
supervision of the county courts of Cumberland and Robeson counties, 

was vested-in overseers, whose duties were to remove all obstruc- 
(108) tions, and see that those who erected dams for mills provided good 

and sufficient slopes. 
The authority over all such streams is now vested i n  the board of 

county commissioners of the several counties through which the streams 
may flow, to be exercised in the manner prescribed by chapter 56 of The 
Code, and the defendant company applied for, and, i t  appears, erected its 
dam under the authority conferred by that chapter. 

What action was taken by the board of commissioners upon the last 
report of the committee does not appear, and whether they had the 
power, after the defendant had expended money in  the erection of the 
dam and lock, under the authority conferred, to revoke the authority 
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and require the defendant to change the passageway for rafts or remove 
its dam without compensation, is not a question,for our consideration. 
The authority of the board of county commissioners, while it stands, 
and is unimieached by allegations of fraud or other illegal, conduct, is 
a bar to the remedy sought by the plaintiff in this action. 

No special damage is alleged, and whether, if the dam be "a nuisance 
to the public," the action could be maintained by the plaintiff, as insisted 
by his counsel and denied by the defendant, i t  is not necessary for us to 
determine. There is no analogy between this case and that of S. v. 
Narrows Iatand Club, 100 N. C., 477. 

The subject is fully discussed by Wood in  "Law of Nuisances," i n  the 
chapter on Navigable Streams, section 575, et seq. H e  concludes that 
i n  this country there are three classes of navigable streams: 

1. Tidal streams that are navigable in  law. 
2. Those that, although non-tidal, are yet navigable in fact for 

'(boats or lighters," and susceptible of valuable use for commercial pur- 
poses. 

3. Those which are jloatabla, or capable of valuable use in bearing 
the products of the mines, forest and tillage of the country i t  traverses to 
mills or markets. 

The extent to which the riparian owner may go in the erection (109) 
of dams, etc., to apply the use of the water to the propulsion of 
machinery, and the extent to which the State may authorize obstructions, 
present interesting questions, the consideration of which is not necessary 
for the determination of the case before us. 

No error. Affirmed. 

Cited: Gwaltney v. Lapd Coi, 111 N.  C., 556, 7 ;  S. v. Corporation, 
ibid., 664; Qommissioners v. Lumber Co., 116 N. C., 733; S. v. Baum, 
128 N. C., 605; S. v. Heddert, 187 N.  C., 803. 

DURANT WOODARD m! AL. v. DAVID BLUE ET AL. 

D~cents-MarriagecAct  of 1879, The Cod@, sec. 1281, Rule 13. 

1. The act of 1879, Tbe Code, sec. 1281, Rule 13, is a valid law as to descemts 
after its passage, and renders legitimate the children of alt colored parents 
living together as man and wifp born before 1 January, 1868, even the 
children of a woman of mixed blood, whose mother was a white woman, 
who lived with a slave as his wife at the time of their birth. 
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2. But in such cases during slavery times, when lawful marriage between 
certain colored persons could not exist, though the fact of cohabiting 
furnishes presumptive evidence that a child is the issue of the persons 
thus living together, the fact is open to disproof by any evidence sufficient 
to overcome the presumption. The same stringent rules as to proof do 
not prevail as in  cases of established legal marriage, where impotency, 
nonaccess and the like must be proved to rebut the presumption of 
legitimacy. 

' 

3. ~ i e r e  the mother of the person claiming to be heir of the decedent, who 
was a slave at the time of the birth, had testified that she and decedent 
had been married and cohabited as husband and wife, it was competent 
to show by another witness that she had often declared that the claimant 
was not decedent's but another named person's child, at  least to impeach 
her credit; and there being opposing testimony as to cohabitation about 
the time of the birth, it was material as to that essential matter. 

. (110) CIVIL ACTION, for the recovery of land, tried before Arm- 
field, J., at Spring Term, 1889, of the Superior Court of BURKE 

County. 
The plaintiff Emily, wife of the plaintiff Durant Woodard, claiming 

to be the daughter and sole heir at law of Underzine Pelott, and the 
other plaintiff, Mourning Crisp, claiming to be his surviving widow, 
sue the defendants, who are i n  possession of the several tracts of land 
mentioned and described in  the complaint, to establish their title to and 
to recover the same, with damages for the withholding. 

The defendants admit that the intestate owned said lands a t  the time 
of his death, and their holding under Tom Walton and certain others 
named, to whom, as his rightful heirs, descended all the said tracts except 
that described as No. 2, as to which certain equities are set up in  behalf 
of said Tom Walton, growing out of his furnishing a part of the pur- 
chase money therefor, and the intestate's agreement, as alleged, to have 
the title conveyed to them jointly. 

Thereupon, issues were made up and submitted to the jury, which, 
with their respective responses, are as follows: 
1. "Is the plaintiff Mourning Crisp the widow of Underzine Pelott, 

and entitled to dower in  the lands in controversy ?" Answer, "No." 
2. "Is the plaintiff Emily Woodard, wife of Durant Woodard, the 

only heir-at-law of the said Underzine Pelott ?" Answer, "Yes." 
3. "Is the said Mourning Crisp, as widow of Underzine Pelott, and 

Emily Woodard, as his only heir a t  law, entitled to the possession of 
the land described in  the complaint ?" Answer, "Not Mourning Crisp, 
but Emily Woodard, is." 

The said Mourning, examined at the trial on behalf of the plaintiffs, 
testified to her marriage with the decgased, before a justice of the peace, 
about ten years before the war, he then being a slave and herself the 

100 



N. 0.1 FEBRUARY TERM, 1889, 

offspring of a white mother; their cohabitation, as husband and wife, 
for a period during which their children were born, of whom one 
was the plaintiff Emily, and its discontinuance since the termina- (111) 
tion of the war, though the said Underzine lived until a year or 
two before the institution of this suit. when he died. 

During the cross-examination, the defendants put this question to the 
witness : 

"Have you not repeatedly told Tom Walton, a slave, brother of Under- 
zine, belonging with him, to the same owner, and living in the same 
family at the time when Emily was born, that Emily was not Under- 
zine's child ?" 

On objection of plaintiffs, the inquiry was disallowed, sxcepat to im- 
peach the witness, and defendants excepted. 

The defendants insisted that the marriage, being between a white 
woman and a slave, was void in law, and that such intermarriage be- 
tween a free person of color and a slave is expressly forbidden by the 
statute (Rev. Stats., ch. 111, see. 77) ; nor is it protected by the amenda- 

I tory act of 9 January, 1845 (Acts 1844-45, ch. 85), which allows such 
intermarriage when entered into with the owner's consent, previous to 
the passing of the act. 

I 

The court expressing an opinion that the Act of 1879 covered the 
present case, and has the effect of rendering all children born in slavery, 
where the parties were living as man and wife, capable of inheriting, 

i but reserving a decision upon the point, the defendants proceeded to call 
I their witnesses and develop their testimony. 

I Tom Walton, being sword, testifiedeas follows : Underzine and Mourn- 
1 ing were regarded as man and wife when they went to Tennessee, to the 

farm whereon witness worked with them, and where they remained four 
or five years, during which time Emily was born. Mourning stayed 
sometimes at the house, where Underzine stayed, and sometimes at the 
big house, he being a, field hand and she a house servant; they did not 
live as man and wife while there. 

Defendant offered to prove a general reputation in'the family (112) 
that the fema plaintiff was not Underzine's child, but that another 
person was her father. The evidence was held to be incompetent if the 
parties were then cohabiting, and to this ruling the defendants excepted. 

Defendants then proposed to show that Underzine and Mourning each 
had repeatedly declared that the former was not the father of said 
Emily, and that, though living in the same family, there had been no 
actual sexual connection of which she could be the fruit. and her actual 
father was the man with whom they lived, and who had been the owner 
of Underzine while a slave; that the parties left Tennessee after the 
close of the war, and settled in Burke County, living about eight miles 
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apart, where they remained until his death, he, meanwhile, having no 
connection whatever with Mourning and her daughter, and, from his 
emancipation, at all times repudiating and disowning any relation to 
either. 

The court, ruling the offered evidence irrelevant and incompetent, 
stated that the jury would be directed to find upon the issues : in response 
to the first, "No"; to the second, "Yes"; to the third, as to Mourn- 
ing; "Yes" as to Emily and Durant, "if the parties were married and 
were living together and cohabiting as man and wife when the plaintiff 
Emily was begotten and born." 

I n  deference to this intimation, defendant's counsel said they could 
not resist a verdict, and it was rendered accordingly, and from the judg- 
ment they appealed. 

S .  J .  Ervin and I. T. A v e ~ y  fop plaintiffs. 
J .  T. Pwlcins and F. A. SolzdZey for defendants. 

SMITH, C. J., after stating the case: At the time when the alleged 
marriage was contracted, ~nde rz ine  was a negro slave, and Mourning 
the daughter of a white woman, and if not herself white, necessarily of 
mixed blood, and, whether one or the other, equally disabled, by positive 

law, to enter into a contract of marriage with a slave. 
(113) By an act passed in 1741, i t  is declared that if any white man 

or woman, being free, shall intermarry with an Indian, negro, 
mustee or mulatto man or woman, or any person of mixed blood, to the 
third generation, bond or free, such person shall forfeit and pay, to the 
use of the county, one hundred dollars, and a penalty is imposed upon 
any minister or justice of the peace who knowingly shall presume to 
marry such. Rev. Stat., ch. 71, see. 56. 

The act of 1838 declares all marriages entered into since 8 January, 
1839, or thereafter entered into, "between a white person and a free 
negro, or free person of color, to the third generation, shall be void." 
Rev. Code, ch. 68; see. 7. 

This latter enactment does not extend as far as that which prohibits 
and annexes a penalty to the act of intermarrying of a white with a 
person of color, whether bond or free, but confines its operative force to 
annuling of marriage attempted between a white person and a free negro 
or free person of color. The restraint thus limited became inapplicable 
to the case of a white person marrying a slave, because there was in the 
latter an incapacity, arising from the status of the slave, to make such 
contract, and it  was, ips0 fa,cto, without any statute making it  so, void. 
I n  like manner the intermarriage of a free negro and slave was pro- 
hibited by the act of 1830 (Rev. Stat., ch. 111, sec. 87), an offense for 
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which the free person of color was subjected to indictment, unless the 
same was with the consent of the owner of the slave, under the amend- 
ment of 1844 (Rev. Code, ch. 107, sec. e l ) ,  given to a marriage which 
took place previous to 1 November, 1844. 

This legislation continued in  force during the existence of slavery, no 
marriage being recognized as binding when had between slaves, and 
inhibited by positive law when had between white and free per- 
sons of color, who are within the specified degrees, and between (114) 
the latter and slaves, and this in  pursuance of a general public 
policy growing out of the slavery of a part of the population owned by 
masters. I t  still ~revai ls ,  and inhibits the intermarriage of white and 
free persons of color into which the slave population had been immerged. 
The Code, sec. 1810. The interdict is still in f.orce, and held not to be 
repugnant to the Constitution of the United States, or legislation under 
it, in S. v. Hairston, 63 N.  C., 451, though the relation, if Zegallly created 
elsewhere, is recognized as a valid subsisting relation, when the parties 
come into this State from that of their former residence. S. u. Ross, 
76 N. C., 242. But its validity is not recognized when parties, having 

I their domicile here, to evade our laws, go to a State which allows such 
I 
1 marriage, with intent to return and keep up their domicile. S. o. 

Kennedy, ibid., 251. 
As no provision was made by law giving sanction to the marriage rela- 

tion formed between slaves, while there was no absolute restriction put 
upon free persons of color, and they could intermarry one with another 
while they could not with white persons or slaves, i t  became necessary to 

~ provide by law for the legalizing of marriages between slaves who could 
not enter into any marriage contract, and the General Assembly passed ~ the act of 10 March, 1866. 

The fifth section, which alone bears upon the present inquiry, legalizes 
a cohabitation among those who were lately slaves, when still continued, 
and validates the relation as a marriage from its commencement; and, 
to give the act full force, directs the parties to go before the clerk or a 
justice in  acknowledgment of assent, and to state the time when i t  
began. This enactment has been considered at the present term, in 
Branch v. Walker, and obviously imparts no sanction to the cohabita- 
tion alleged in the present case. 

The act of February, 1879, adds to the canons of descent, and is 
in these words : (115) 

"The children of colored parents, born at any time before 
1 January, 1868, of persons living together as husband and wife, are 
hereby declared legitimate children of such parents, or either one of 
them, with all the rights of heirs at law and next of kin, with respect to 
the estate or estates of such parents, or either one of them," 
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The interpretation put upon the broad and comprehensive terms of 
the statute, as embracing the issue of all colored persons while living as 
husband and wife, as well when forbidden as permitted by law, deter- 
mines the ruling of the judge in support of the claim of the plaintiff 
Emily as heir at  law of the intestate Underzine to the lands left by him. 

I n  general words, literally understood, the act does include the chil- 
dren of all coloved pavmts, as well those who were always free as those 
who were formerly slaves (for they all now belong to one and the same 
class), and its legal effect would be to bestow an inheriting capacity upon 
all whose parents were thus cohabiting, irrespective of the lawfulness 
of the relation, and thus sustain the ruling of the court in applying its 
remedial provisions to the case before us. I t  admits of serious doubt 
whether the statute, in s.eeking to remove an anomalous condition of the 
colored race, growing out of the emancipation of the slave population, 
intended to ignore the unlawful sexual intercourse, so habitually main- 
tained as to assume the form of marriage, and become a cohabitation 
among the free colored race, to whose lawful intermarriage no impedi- 
ment not common to all was interposed, and thus place the offspring of a 
forbidden upon an equal footing with the offspring of a lawful union, in 
giving the right of succession to an  intestate father's estate. The special 
purpose of tho legislation seems to have been to provide against the evil 
of the universal illegitimacy of slave children, consequent upon the 

absence of any authority for their parents, during their servitude, 
(116) to enter into lawful matrimonial relations; and this is developed 

in  the early enactment of 1866. 
But the act of 1879, in unrestricted words, bestows a right to succeed 

to a deceased parent's estate, not disposed of by will, upon "the children 
of coloved perso~m," born before January, 1868, without exception or 
qualification, and we do not see how, by construction, any words restrict- 
ing its operation can be interpolated. 

I t s  efficacy, however, depends upon two essential conditions-a co- 
habitation subsisting at the birth of the child, and the paternity of the 
party from whom the property claimed is derived. The cohabiting 
does not alone confer legitimacy, though i t  furnishes presumptive evi- 
dence that the child is the issue of the persons thus living and indicating 
their relations; but the presumed fact is open to disproof, and to be 
determined, as are other facts, upon the force of the evidence adduced, 
which may be sufficient to overcome the presumption. 

To  repel the inference of paternity, drawn from the mere fact of co- 
habitation, the same stringent rules do not prevail as in  cases of estab- 
lished legal marriage, when, to bastardize the issue, there must be full, 
affirmative, repelling proof, such as impotency, non-access and the like, 

104 



N. C.] FEBRUARY TERM, 1889. 

or the presumption of legitimacy will stand. 1 Green. Ev., see. 28; 
Abbott's Trial Ev., 88. 

The question of the real, as distinct from the inferred, paternity of 
the plaintiff Emily, involves a fact as essential to the support of her 
claim as cohabitation itself, and whilo the one may be deduced from the 
other, nothing else appearing, is susceptible of disproof, and, when any 
has been offered, must be left to the jury to pass upon. 

I n  the trial, Mourning, the mother, swore that, during the cohabita- 
tion, the plaintiff Emily and two other children were born ( in  what 
order of time is not stated), and that Underzine and herself "had 
never lived together since the war, that is, from 1865, up to his (117) 
death, a year or so before the issuing of the summons in June, 
1888, a period of more than twenty years." 

The defendants' opposing evidence, that the parties, though upon the 
same farm, "did not live as man and wife" when Emily was born, and 
all the evidence concurs in  showing that the relation ceased after their 
return to th'e State. Here there was conflicting evidence of the existence 
of the cohabitation, previously kept up, after the removal to Tennessee, 
and the time of its discontinuance, whether before or after the birth of 
Emily, left in doubt upon the testimony. 

Again, the defendants were not allowed to introduce evidence of the 
declarations often made, as well by Underzine as by Mourning, that he 
was not, while his master, in  whose house Mourning served as a domestic, 
was, the father of Emily, and that such was the general reputation in  
the family. The proposed testimony was declared to be incompetent, if 
the  cohabiting then subsisted; thus, as we understand the ruling, hold- 
ing the quarhm and quality of the evidence sufficient to warrant the 
finding the same as that required to prove illegitimacy of a child born in 
lawful wedlock. 

I t  does not appear that this testimony was admitted for any purpose, 
not even in  contradiction of the testimony of Mourning, and to impair 
her credit, as was ruled when her declarations were called for upon her 
cross-examination. I t  may be that the declarations were not allowed as 
original evidence of the fact declared, i n  which ruling we cannot say 
there was error, but as the case is careful to state that a similar declara- 
tion, sought to be brought out from the mother when under examination, 
was held admissible to impeach her credit, and admits the qualification 
in  passing upon the proof by other witnesses of similar declarations, we 
are not a t  liberty to annex a similar qualification to the ruling upon the 
evidence last offered. 

The rejected evidence was certainly competent as to the credit (118) 
of the mother, and material, too, because her testimony is in  
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direct conflict with that of Tom Walton, upon the essential matter of the 
continuance of the cohabitation in Tennessee. 

This view is forcibly suggested by the course of defendants' counsel 
in  making no resistance to the verdict, after the intimation of the opinion 
of.the court, when there had been developed so much opposing testimony 
to the fact upon which the legitimacy given by the statute depends. 

For  these reasons, we think the case was not fairly before the jury, 
with such directions as to the pro06 as were needed to guide them to a 
correct verdict, and i t  must be set aside, and a new trial granted. 

We do not see any want of authority in  tho General Assembly to pam 
the act of 1879, which is but a change i n  the law of descent, and opera- 
tive in  the future only. 

Error. V e w h  de nouo. 

Cited: Jmtw v. Hoggard, 108 N. C., 181 ; Fowler v: Fowler, 131 N. C., 
173; NeLo.1~ v. Huntw, 140 N. C., 603; BrymS v. Bryarnt, 171 N. C., 
746; Croiom v. Whitehead, 174 N. C., 310. 

J. B. HOLMAN, TRUSTEE, V. J. S. MILLER. 

Judgmmt, DocL@ting a d  L i e n  of-The Code, sees. 433-83. 

1. A judgment is not a lien upon land, in the absence of the actual levy of an 
execution, until it is docketed in the county where the land is situate, in 
the manner prescribed by section 433 of The Code, and upon the docket 
required to be kept by section 83 of The Code. 

2. I t  is the duty of a judgment creditor to see that his judgment is properly 
docketed. If the clerk neglects to  docket the judgment, subsequent en- 
cumbrances and claimants under the judgment debtor are not to be 
prejudiced thereby, and the remedy of the judgment creditor is against 
the clerk for loss suffered by reason of the failure to docket the judgment. 

(119) THIS was a civil action, tried, upon complaint, answer and de- 
murrer to the answer, before Philip, J., at the February Term, 

1889, of IBEDELL Superior Court. 
",The facts are, that the plaintiff, as trustee, under a deed in trust, 
executed by Charles L. Summers and registered i n  Iredell County on 
4 November, 1886, sold, for cash, certain lands, and that the defendant 
became the purchaser in  the sum of six hundred and ten dollars. The 
plaintiff tendered a deed and demanded the purchase money, and, upon 
defendant's refusal to pay, brought this action to enforce the payment 
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thereof. The d'efendant contends that the plaintiff cannot make a good 
title because of the existence of a prior lien upon the land by virtue of a 
judgment,rendered at  August Term, 1886, of the Superior Court of said 
county of Iredell. At the said term a judgment was rendered against the 
said Summers and others for six thousand dollars, which greatly exceeds 
the actual value of the land. The said judgment was not docketed until 
21 May, 1888. I t  does not appear that there was ever any execution or 
levy. His  Honor held that the plaintiff was entitled to recover, and the 
defendant appealed. 

D. M. Furches for plaidiff. 
Chas. Armfield and W.  D. Turner for defendad. 

SHEPHERD, J., a f t e ~  stating the case: The question presented for our 
consideration is, whether an undocketed judgment prevails over a regis- 
tered deed in trust to secure creditors. Under the law as i t  existed prior 
to the adoption of the Code of Civil Procedure, there was no provision 
for the docketing of judgments, and a lien upon the property of the 
debtor was acquired only by issuing a writ of fieri facias, which bound 
the property of the debtor from its taste. Under the present system no 
lien is acquired upon land in the absence of an execution and levy, until 
the judgment has been "docketed on the judgment docket." The 
Code, see. 435; Sawyer vl. Sahuyer, 93 N.  C., 321; William v. (120) 
Weaver, 94 N. C., 134. The Code, sec. 433, provides that judg- * 
ments "shall be entered by the clerk of said Superior Court, on the judg- 
ment docket of said court. The entry shall contain the names of the 
parties and the relief granted, date of judgment and date of docketing, 
and the clerk shall keep a cross index of the whole, with the dates and 
numbers thereof. All judgments rendered in any county by the Supe- 

I rior Court thereof, during a term of the court, and docketed during the 
same term, or within ten days thereafter, shall be held and deemed to 
have been rendered and docketed on the first day of said term." The 
Code, sec. 83, requires a separate and distinct docket for this purpose. 
So i t  is very clear, that unless the judgment is docketed upon this par- 
ticular docket, there can be no lien lay virtue of the judgment alone. The 
docketing is required, in  order that third persons may have notice of the 
existence of the judgment lien. "The dogget, or, as i t  is commonly 
called, the docket or docquet, is an index to the judgment, invented by the 
courts for their own ease and security of purchasers, to avoid the trouble 
and inconvenience of turning over the rolls at  large. The practice of 
docketing judgments seems to have obtained as early as the reign of 
Henry the Eighth. . . . Purchasers are not bound to examine for 
judgment liens further than to look into the proper dockets." Freeman 
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on Judgments, see. 343. The observance of this law is regarded as so 
important to subsequent purchasers and mortgagees that, wherever the 
system of docketing obtains, a very strict compliance with its provisions 
in  every respect is required. I n  Bradlery v. Plummer, L. I., 26, Vol. 
326, the mere omission to insert the "number roll of the entry" was held 
by Che Lord Justice to be fatal. I n  Ridgway & Co.'s Appeal, 15 Penn., 
177, the failure to record the Christian names of the defendants invali- 

dated the docketing of the judgment as to subsequent purchasers 
(121) or judgment creditors. I n  Bucham v. Surnner, 2 Barb., ch. 165, 

i t  was held, "that the docketing of a judgment against Palmer 
Sumner, under the letter P, the initial letter of his Christian name, 
instead of the letter S, the initial letter of his surname, was not even a 
compliance with the requirements of the statute." I n  Lomdom v. Fergu- 
son, 3 Russ. Chan. Rep., 349, the judgments had.been carried into the 
prQper office to be docketed, but, from mistake of the officer, the dockets 
were not completed. Lord Gifford "decided that the holders of the judg- 
ments were not, even in equity, entitled to a priority." I n  our case no 
attempt whatever appears to have been made to have the judgment 
docketed, and although i t  was the duty of the clerk to have done so, his 
omission is no excuse for the judgment creditor, as the authorities all 
clearly establish that i t  was his duty "to see that his judgment is rightly 
entered on the judgment docket. . . . The remedy of the party ag- 
grieved is against the prothonotary (or clerk). . . . The purchaser 
is,not bound to look beyond the judgment docket." Ridgway & 00,'s 
Appeal, wpm;  Freeman on Judgments, supra. 

Holding as we do, that the judgment is not a lien upon the property, 
as against this defendant, i t  is unnecessary for us to consider whether 
such a defense, had i t  been valid, could have been asserted by a purchaser 
a t  a sale like this, especially where the record is silent as to what was 
proclaimed as terms and conditions of the sale by the trustee. 

We are of the opinion that the plaintiff is entitled to recover. 
No error. Affirmed. 

Cited: Abop v. Moseley, 104 N. C., 68; Dewey v. Sugg, 109 N. C., 
335 ; Qambril2 v: Wilco~, 111 N. C., 44; Redmod v. Staton, 116 N. C., 
142; Stadey v. Bkrd, 118 N. C., 83; Beu-nhardt v. Brown, 122 2. C., 
594; Darden v. Blount, 126 N. C., 249; Valentima u. Bm'ttom, 127 N. C., 
59; Wilson v. hmber  Co., 131 N.  C., 166; EVQW v. Alridge, 133 
N. C., 380; Cox v. Boyden, 153 N.  C., 525; Tmst Co. v. Curvie, 190 
N. C., 264. 
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(122) 
J. Ci. WARLICK v. SARAH LOWMAN. 

Cart-ways-Apt Time-The Code, sec. 2056. 

1. Section 2056 of The Code is in derogation of the rights of landowners, and 
must be strictly construed. 

2. A petition for a cartway was filed before the board of supervisors, the 
prayer of the petition was granted, and respondent appealed to the 
commissioners and thence to the Superior Court. After the jury was 
empaneled to try the issues raised between the petitioner and respondent, 
a motion was made for the first time to dismiss the petition for the want 
of proper allegations: Ha& that the motion was not made in apt time, 
and it was error to grant it. 

3. A cartway will not be granted, under The Code, see. 2056, as a mere matter 
of convenience, but only when it is necessary, reasonable and just that 
the petitioner should have it. 

4. The form of the petition and proper methods of procedure, under m e  
Code, see. 2056, pointed out. 

PETITION for cart-way, tried, on appeal, before Armfield, J., at Spring 
Term, 1889, of BURKE Superior Court. 

The plaintiff filed before the proper "board of supervisors of public 
roads" his petition for a cart-way, whereof the following is a copy: 

"To the Board of Supem6sow of Public Rioads, etc.: 
"The undersigned respectfully petitions to said board for the granting 

of a public cart-way, leading from his dwelling and lands, and through 
the lands of Sarah Lowman, into the public highway leading from the 
Newton road to Rutherford College, for the reasons herein set forth: 
that your petitioner desires said cart-way as a way to the nearest public 
mill where he can get grain ground, and, also, said way is his only way 
to his nearest church and public worship, Sunday-school and burying- 
ground, said way or route being the only practical way that the peti- 
tioner can travel to either of the above-named places by wagon, 
buggy or cart; and, furthermore, said petitioner desires said (123) 
cart-way to haul logs over to his nearest sawmill where he can get 
sawing done; and, further, petitioner carries on and is engaged in the 
business of blacksmithing, and the above-named cart-way is greatly de- 
sired as a way for the public to pass and repass to his shops. Petitioner 
respectfully asks that you carefully consider the complaint set forth in 
this petition, and then grant the relief hereby demanded." 

This petition was heard, and the prayer thereof allowed by the board, 
and the respondent, having made objections, appealed to the board of 
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commissioners of the county, and they also allowed the prayer of the 
petition, from which the respondent appealed to the Superior Court. I n  
that court a jury was empaneled to try the issues of fact raised by the 
respondent's objection to the petition. Pending the trial, and before 
evidence was produced, upon objection made by the respondent's counsel, 
the court held : 

"1. That the petition was insufficient to entitle the plaintiff to the 
I relief he seeks. 

"2. That the facts alleged in  said petition are not sufficient to give 
I the court jurisdiction to grant any relief, and that, as the supervisors 

had no jurisdiction, this court could have none on appeal"; and at  once 
directed a juror to be withdrawn, and a new trial, and thereupon dis- 
missed the petition. 

The plaintiff, having excepted, appealed to this Court. 

S. J.  Erwin and J .  8. Perhin~. fop plailztiljc 
J .  T. Avery for defendant. 

MERRIMON, J., after stating the facts: The statute (The Code, see. 
2056) provides that, "if any person be settled upon or cultivating any 

land, to which there is  leading no public road, and i t  shall appear 
(124) necessary, reasonable and just that such person should have a 

private way to a public road over the lands of other persons, he 
may file his petition before the board of supervisors of the township, 
praying for a cart-way to be kept open across such other persons' lands, 
leading to some public road, ferry, bridge, or public landing, . . . 
and if sufficient reason be shown, shall order the constable to summon a 
jury,)) etc. 

This statutory provision is in  derogation of the free and unrestricted 
use and enjoyment of the land by the owner thereof, over which the cart- 
way is established, and must be construed strictly. The petitioner is not 
entitled to have i t  simply as a convenience, or because i t  enables him to 
reach a public road, ferry, bridge or public landing from the land upon 
which he may reside, or which he may be cultivating, by a shorter or 
more convenient route, but because there is no public road serving such 
purpose, and because, also, it is necessary, reasonable and just that he 
should have the cart-way. Hence, if he have one or more private ways, 
or, by a par01 license, an unobstructed way across the land of some per- 
son other than that of the respondent, he is not entitled to have it. I n  
such case i t  would not be "necessary, reasonable and just" that he shodld 
have it. I f  he should, in any way, be deprived of such private ways, he 
might become entitled to the cart-way, because i t  might thus become 
necessary as contemplated by the statute. I t  is the absence of a public 
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road in the case provided for, and because i t  is "necessary, reasonable 
and just," that the petitioner may have a cart-way across the land of 
another. Leal vi. Johnston, 9 Ired., 1 5 ;  Carolon v. Doxey, 3 Jones, 23; 
B u ~ g w y n  v. Lockhart, 1 Winst., 269; S. v. Purify, 86 N. C.,  681. 

The application for a cart-way must be made by petition in writing, 
and i t  should state intelligently the grounds of application-the facts, 
sufficient in their substance, to entitle the petitioner to have his prayer 
granted. Otherwise, the respondent may move to dismiss or quash it, or 
the court may, ex rnero motu, direct i t  to be done. 

And so, also, the respondent's objections tck the petition should (125) 
be in  writing, to the end the same may be filed in the proper 
office, and so, also, that the court may see what issues of fact and 
law are raised, and try the same, and dispose of the petition upon its 
merits. 

I t  would be much better to have such pleadings formal and precise- 
thus they would be more intelligible and satisfactory-but this is not 
essential; i t  will be sufficient, if the petition and the objections thereto 
state the substance of the material facts, however informally this may 
be done, and even informalities should be helped by proper amendments, 
and the proceedings should be upheld when they embody the substance 
of the matter. They are summary in  their nature and are begun and 
prosecuted before a class of officers very useful and important, who are, 
generally, laymen, and not familiar with legal precision and forms. Such 
proceedings are to be helped at  all times, when this can be done by 
amendment. This is especially so, when they have been allowed to be 
conducted without prompt objection made in  apt time. 

The petition in  this case is not precise or formal in the allegation of 
the material facts, but i t  seems to us that i t  states facts sufficient in their 
substance and necessary to entitle the petitioner to have his prayer 
granted, if they be accepted as true, as they must be for the present 
purpose. 

First, it was necessary to allege that the petitioner was "settled upon 
or cultivating" land. The petition asks for a "cart-way leading from his 
dwelling and lands, and through the lands of Sarah Lowman, into the 
public highway" mentioned. By the words "his dwelling and lands" is 
fairly meant his home-the place where he lives-where he is "settled," 
and this meaning is made the more manifest by other facts stated in  the 
petition. Secondly, the petition should have stated that there 
was no public road leading to the dwelling of the petitioner-the (126) 
place where he was "settled." This is  sufficiently alleged, in the 
absence of objection made in apt time, in that i t  is informally stated 
that the cart-way prayed for "is his only way to his nearest church and 
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public worship, Sunday-school and burying-ground, said way or route 
being the only practical way that the petitioner can travel to either of 
the above-named places by wagon, buggy or cart." And the implication 
intended is, that the petitioner has no other way than the cart-way 
asked for to reach a public road leading to the public places mentioned, 
and no other way leading from a public road to his residence and his 
blacksmith shop. 

I t  seems that the parties so understood, accepted and acted upon the 
meaning of the petition until after the jury was empaneled to try the 
issues of fact raised in the Superior Court. The petition states facts 
which, if true, sufficiently allege that the cart-way was necessary, reason- 
able and just. I f  the petitioner had no way to a public road from his 
residence-the land where he lived-surely he ought to have a cart-way. 
I t  may be that these allegations were not true; but the court deprived 
the petitioner of the opportunity to prove them, by directing a new trial 
and dismissing the petition. They were informal, not perfect, but the 
purpose and the ground of i t  could be seen and understood by the parties 
and the court, and was too late, after the jury was empaneled, to try the 
issues of fact raised to sustain a motion, then-made for the first time, to 
dismiss the petition upon the ground that i t  did not sufficiently state the 
facts to entitle the petitioner to have the cart-way prayed for. Johrtsm 
v. Finch, 93 N. C., 205; Hailstead v. Mullen, ibid., 252; Warner u. R. R., 
94 N. C., 250. 

There is error. The court should have disposed of the case upon its 
merits. There must, therefore, be a new trial, and we so adjudge. 

Error. V,enire de nova. 

Cited: Burwell u. Sneed, 104 N. C., 121; Wa,dick v. Lowman, ibid., 
406; Mayo v. Thigpen, 107 N.  C., 67; Clollirw v. Patterson, 119 N. C., 
603 ; Cook v. Vickers, 144 N.  C.: 313 ; F o ~ d  v. Mankng, 152 N.  C., 153; 
S. v. Haynie, 169 N. C., 283; Brow% v. Mobley, 192 N. C., 472. 

(127) - 
R. F. COOK v. T. L. PATTERSON. 

Usury-Cowts-The Code, stm. 528, 8836. 

1. A mortgagor applied for an injunction to restrain the mortgagee from 
selling under the mortgage, alleging that the debt secured was usurious, 
and that he was entitled to sundry credits. The mortgagee denied the 
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usury, but the issue on that plea was found against him: Held, that de- 
fendant was entitled to judgment for the amount actually due on the 
mortgage debt, with interest, and under The Code, see. 528, for costs. 

2. One who goes into a court of equity to seek relief from a usurious contract 
will be required to pay legal interest which, under The Code, see. 3836. 
is eight per cent, if the contract is to pay that rate. 

CIVIL ACTION, tried before Brown, J., at February Term, 1889, of 
IREDELL Superior Court. 

The plaintiff alleged in  his complaint that, being embarrassed with 
debt, he applied to defendant for the loan of three hundred and fifty 
dollars, with which to pay off his indebtedness; that defendant agreed at  
first to lend that amount, if he could secure payment by a mortgage on a 
certain tract of land, charging eight per cent, and a small bonus to cover 
expenses, but when the plaintiff applied for the money in  order to 
fulfill his promise to his creditors, the defendant required him to execute 
a note for three hundred and ninety dollars ($390), with interest at  
eight per cent per annum, when, in fact, he lent plaintiff only three 
hundred and fifty dollars. 

Plaintiff further alleges that defendant stated that he required a 
bonus of forty dollars for the loan, and that he did execute a mortgage 
on the land first mentioned by defendant, to secure the payment of said 
note for $390, dated 11 February, 1884, and that the defendant had ad- 
vertised the said land, and was threatening to sell by virtue of said 
mortgage, and that since the execution of the note, the plaintiff 
had made several payments on the note. The plaintiff prayed (128) 
for an injunction. 

The defendant averred that he lent plaintiff, and actually furnished 
him, three hundred and eighty dollars in  money; that he charged plain- 
tiff ten dollars for cost of getting an abstract of title to his land, and 
therefore took the note for $390, with interest a t  eight per cent per 
annum. 

At the trial the following issues were submitted to the jury, viz. : 
1. "Was the sum of $40 or any other sum included in  the note as 

excessive interest over eight per cent? I f  so, what sum?" Answer: 
"Yes ; thirty dollars." 

2. "What payments have been made by the plaintiff thereon?" 
Answer: "6 February, 1886, $51.50; 11 November, 1886, $25.75. Total, 
$77.25." 

The findings of the jury were as above indicated. 
Upon these findings of the jury and the pleadings, the defendant 

moved the court for judgment for the amount of his debt and legal 
interest and costs of action. The court declined such judgment, and, 
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upon motion of plaintiff's counsel, ordered judgment for defendant, for 
the sum of $360, less credits, $77.25, and declined to allow defendant 
any part of the legal interest due upon said debt, or any costs up to and 
including this term of the court. Defendant excepted, and appealed. 

No coumel fw plaintiff. 
Chas. Avrnfield a,& W.  D. Tzwner for dl~fteendan~t. 

AVERY, J., after stating the facts: The defendant, after reducing the 
amount apparently due by payments, and making allowance for usurious 
charges, was entitled to recover a judgment. There was no allegation 
that the whole debt had been paid, or, in any view of the case, for- 
feited; and judgment was actually rendered for three hundred and sixty 
dollars, less the payments, ascertained by the jury to have been made, 

or for $282.75. 
(129) Section 528 of The Code provides that to either party for 

whom judgment shall be given, there shall be allowed, as costs, 
his actual disbursements, etc. I t  is clear that the defendant was en- 
titled to recover costs. I n  Costin v. Baxte~,  7 Ired., 111, the facts 
were, that the plaintiff declared in three counts, and entered a nolle 
pogequi in  two, but recovered on the remaining count. This Court 
held that the defendant was not entitled to recover for charges of wit- 
nesses summoned to meet the counts abandoned by plaintiff, upon a 
proper construction of the Act of 1777. Rev. Stats., ch. 31, sec. 79. 

I n  Wootey v. Robinsonq, 7 Jones, 30, i t  was held that the party who 
prevailed and obtained judgment must recover costs, qnder Revised 
Code, ch. 3, 8eC. 75, unless otherwise directed by some particular statute. 
The older statutes, construed by the Court in those two cases, do not 
differ materially, so far  as the question before us in involved, from 
section 528. I n  the absence of any special provision of law taking this 
case out of the general rule, i t  should have been followed in rendering 
judgment. 

This is not an action brought to recover usurious interest under sec- 
tion 3836 of The Code. The action was, in fact, brought more than two 
years after the first payment made on the note, but the plaintiff declares, 
in  his complaint, that he is willing to pay the amount due, with legal 
interest at eight per cent. The defendant moved the court for judgment 
for the amount of the debt, after making the d e d ~ c t i o n , ~  with legal 
interest, and we think that, in  refusing this motion, his Honor erred 
also. I f  the defendant had invoked the aid of the court by asking for a 
judgment for his debt, the rule adopted by the court below would have 
applied. But when the plaintiff asks the court to interfere and grant 
an injunction till the true amount can be ascertained, he is deemed 
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subject to the rule, that one who seeks equitable relief must do (130) 
equity. The Court will, therefore, compel him, as a condition 
upon which the aid of the court is extended to him, to pay the amount 
that is justly due in  good faith. Mannkg v. Elliott, 92 N. C., 48; 
Purnell v. Vabghan, 82 N. C., 134; Sirnodon v. Lanier, 71 N.  C., 498. 

I n  the two first of the cases cited, it was held that the condition 
upon which relief is granted in cases of this kind, is the payment of what 
is really due. The plaintiff contracted to pay interest at  eight per cent, 
and i t  was lawful to agree to that rate on the amount found to be really 
due ($360). Moreover, in  his complaint he tenders a judgment for the 
amount justly due and legal interest at  eight per cent. That rate was 
allowed in  Simonton v. Lanier by this Court, when, in  fact, the defend- 
ant had agreed in  the note to pay interest at  the rate of one and a half 
per cent per month. I t  is just and equitable that he should perform so 
much of the agreement, on his part, as was not in contravention of law. 

The judgment must be modified in  conformity with this opinion. 
Error. Modified. 

Cited: Carver v. Bvady, 104 N.  C., 220; Vahzn v. Newsom, 110 N. C., 
130; Ferrabow v. Green, ibidl., 416; Cottom Mills v. HoSYie~y Mills, 154 
N.  C., 466; Yates v'. Yates, 170 N. C., 536; Corey v. Hooker, 171 N.  C., 

I 231; Nolacnd v. Osborne, 177 N.  C., 17; Smith v. Myers, 188 N.  C., 553. 

1 E. A. AND R. C. PERKINS ET AL. V. B. A. BERRY, ADMINISTRATOR.* 
I 

Judgments-Escepiions to Evidemca and to1 Report of Referee-The 
I Code, see. 42%-Joindev of Unintwested Pairty as Plaintif- 

Statute of Limitations~Creditofls Bill; when Heirs of Decedent 
Necessary Partie8. 

1. Where a judgment absolute is rendered against executors, fixing them with 
assets, and they pay it, their personal representatives cannot afterwards 
recover the amount thus paid out of the estate of their testator. 

2. An exception to the admission of evidence by a referee, after objection, 
which is not specific, but is vague and indefinite in form, will not be 
considered. 

3. Where the report of a referee designates certain claims which he finds to 
be valid against the defendant, as claims of "officers of the court": 
Held, that such designation sufficiently points out the clerk to whom 
payment is to be made. 

*AVERY, J., did not sit. 
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4. Under The Code, sec. 422, a referee has power to admit new parties to 
an action. 

5. I t  is wholly immaterial that an uninterested party is united with the true 
owner as plaintiff, in an action to recover a debt, because a reception 
of payment by eithergplaintiff would be with the assent of the other. 

6. That the referee has not reported all the evidence taken during the trial 
before him is not a ground of emceptiort. If  all the evidence is not sent 
up, the remedy of the prejudiced party is by application to the judge for 
an order directing the referee to send up that which has been omitted. 

7. The issue of execution every three years on a' judgment against executors 
will repel the bar of the statute of limitations. 

8. Where, in a creditor's bill against the personal representative, it is sought 
to have the lands of decedent sold for the satisfaction of the debts proven, 
the real representatives of decedent must be made parties before any 
judgment subjecting the real estate can be entered. 

(132) CIVIL ACTION, tried, by consent, before Clark, J., at Chambers, 
upon exceptions to the report of a referee, in  an  action pending in  

the Superior Court of BURKE County. 
Both sides appealed. 
The facts are stated in  the opinion. 

J .  T. Perkins, J .  B. Batchellor and I. T.  Avery for plaintiffs. 
S. J .  Erwin for defendant. 

SMITH, C. J. This action is prosecuted by the plaintiffs in  behalf of 
themselves and all other creditors of John Sudderth, deceased, against 
the defendant, his administrator ds bolzlis non, with the will annexed, 
for an account and settlement of the testator's estate, and the payment 
of their several debts. The deceased died in  February, 1865, leaving a 
will, which has been admitted to probate, appointing three executors, to 
wit, W. S. Sudderth, John R. Sudderth and Joseph Corpening, all of 
whom qualified as such, and entered upon and proceeded to discharge the 
duties and trusts imposed. I n  March, 1874, the executor John R. Sud- 
derth died intestate, and without committing any waste, having properly 
applied the assets that came into his hands. I n  like manner the executor, 
Joseph Corpening, died intestate, in the year 1883, without having com- 
pleted his administration, as did the sole surviving executor two years 
thereafter, also intestate, leaving the administration incomplete. 

On 25 May, 1885, after a controversy and final adjudication thereof 
in  regard to the party entitled, letters of administration do boais nolz 
issued to the defendant. At Fall  Term, 1888, was entered the following 
order of reference : 
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"This cause coming on for hearing, a jury trial being waived, i t  is, 
by consent of counsel for plaintiffs and defendant, referred to T. G.. 
Anderson, Esq., with leave to plaintiffs to amend their complaint 
within twenty days, and leave to defendant to amend answer in (133) 
ten days after filing of amended complaint. The said referee to 
find and pass upon all matters of fact or law, without prejudice, how- 
ever, to the defendant's plea of the statute of limitations, all rights of 
defendant under said plea being reserved, and all other matters by con- 
sent referred. Said referee to report his findings of fact and conclusions 
of law to the judge presiding of this Court at Chambers, in Marion, 
McDowell County, on Tuesday of the first week of the Superior Court 
of McDowell County, where the same is, by consent, to be heard before 
Hon. Walter Clark, judge presiding Tenth District." 

The complaint and answer were amended accordingly, and geveral 
new parties having been admitted into the action, on their application 
to the referee, he proceeded with the execution of the order, and made his 
report, so much of which as is necessary to the proper understanding of 
the d i n g s  of the court and the exceptions thereto, brought up for 
review, is produced. 

I n  the progress of the cause various other creditors were admitted as 
plaintiffs, all of whom filed evidence of their debts. An object of the 
suit is also to have the lands left by the intestate, and which are of great 
value, sold to supply any deficiency in the personal estate to meet the 
outstanding liabilities of the testator, and to compel the defendant, who 
has no assets himself, when the indebtedness is ascertained and the value 
of the personal estate available for the payment, to institute proper pro- 
ceedings for the sale of the devised lands, or so much as may be required, 
for conversion into assets, to be applied to the deficiency. 

The referee reported the following facts as admitted by the parties: 
"I find from admissions in evidence and from pleadings- 
"1. That John Sudderth died in Burke County, State of North Caro- 

lina, in the month of February, 1865, leaving a last will and tes- 
tament in which John R. Sudderth, W. S. Sudderth and Jos. (134) 
Corpening were appointed executors, and soon thereafter, in the 
year 1865, they qualified as executors. 

"2. That John R. Sudderth died on 1 March, 1874; Jos. Corpening, 
on day of , 1883, and W. S. Sudderth, on 18 March, 1885, 
without having fully administered said estate, and B. A. Berry was ap- 
pointed administrator d. b. n. of said John Sudderth on 25 May, 1885, 
and no final account has ever been filed or final settlement made of said 
estate. 

"3. That there is not and ought not to be any personal property 
whatever in the hands of B. A. Berry, administrator d. b. n., with which 
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to pay debts of said estate, and that John Sudderth died seized of, and 
there is now in the hands of his devisees, real estate and outlying lands 
sufficient to pay off all indebtedness of said estate." 

Then, after enumerating a number of the claimants whose debts are 
not disputed by the defendant, and whose amounts are specified, the 
referee proceeds to find the facts and the law arising on each, except the 
operation of the statute of limitations and the effect of the lapse of 
time, which we give in  the words of his report: 

"As to the claims of C. A. Little, administrator of Joseph Corpening, 
and R. J. Hallyburton, administrator of W. S. Sudderth, which claims 
are embodied in  one and founded upon the same facts, I find from the 
evidence, and from the records introduced in  cases of John Haigler at al. 
v. Executors of John Sudderth, and T. G. Walton, administrator of 
Robert Slough, v. Sudderth Executors, the following facts: That i n  1882 
T. G. Walton, administrator of Slough, brought suit against Jos. Cor- 
pening and W. S. Sudderth, surviving executors of John Sudderth, for 
legacy of $1,000, bequeathed to said Slough by said John Sudderth, and 
recovered judgment against said W. S. Sudderth and Jos. Corpening, 
surviving executors as aforesaid, fixing them with the sum of $1,941.38 

as assets in  their hands as executors of said estate, and that plain- 
(135) tiff do recover of defendant executors the sum of $1,000, to be 

paid out of the assets belonging to the estate of John Sudderth 
found to be in  the hands of defendant executors, and that he do recover 
of defendants individually the sum of $1,000, and that upon failure of 
defendants to pay said sum and interest out of the assets in  their hands 
belonging to the estate of John Sudderth in ninety days, that plaintiff 
have execution against the lands and tenements, goods and chattels, of 
defendants individually, for said amount and for cost. 

"And that thereafter, on 14 September, 1882, defendant executors 
borrowed from one Joshua Eidd the sum of $2,000, giving him their 
note as executors and authorizing an assignment to him, as collateral 
security, of the Slough judgment, which was assigned, said loan being 
to pay said judgment; and thereafter, on 12 June, 1883 (Jos. Corpening 
having died and C. A. Little having been appointed his administrator), 
Joshua Eidd was repaid said sum and interest by W. S. Sudderth, 
executor, and C. A. Little, administrator of Joseph Corpening, and the 
judgment held by Kidd as collateral security was receipted, satisfied 
and discharged by him; and the claim of C. A. Little is for $1,714 of 
said amount paid by him as administrator, and the claim of R. J. Hally- 
burton (who has since been appointed administrator of W. S. Sudderth) 
is for $326 of said amount paid by W. S. Sudderth on said note; which 
claims I find, as matters of law, to be not valid nor subsisting claims, 
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but no claims whatever, the said judgment being absolute, and an indi- 
vidual judgment fixing the executors with assets being de bonw testatoris, 
si won do boa& pprop&&. 

"As to the claim of J. R. Martin, I find that a justice's judgment was 
rendered in favor of W. E. Powe, executor, and against W. S. Sudderth 
and Jos. Corpening, in  the sum of $154.80, with interest from 10 Sep- 
tember, 1870, till paid, and cost, on 10 September, 1870, which 
judgment was assigned to John R. Martin by W. E. Powe, execu- (136) 
tor, for value received, on 17 August, 1875, and on said judgment 
is a credit of $50, paid to J. R. Martin by W. S. Sudderth, executor, on 
15 March, 1880, and on said judgment executions have issued within 
the space of every three years regularly since 1870. And I find as a 
matter of law, that said judgment is a valid and subsisting claim for 
the amount of $104.80, cost, against the estate of John Sudderth, unless 
barred by the statute of limitations, which was not referred to me to 
pass upon. 

"As to the claim of E. A. and R. C. Perkins, I find that judgment was 
rendered on 25 October, 1869, in  the Superior Court of Burke County, 
in  favor of T. G. Walton and against W. S. Sudderth, individually, and 
against W. S. Sudderth and Joseph Corpening and R. C. Pearson's ad- 
ministrators, in the sum of $1,129.97, with interest on $728.20 from 
25 October, 1869, till paid, and cost; and, after several credits on the 
judgment, W. S. Sudderth,- the executor, borrowed of R. C. Perkins the 
sum of $300, and said judgment was assigned, to the amount of said 
sum of $300, to R. C. Perkins by T. G. Walton, to secure the payment 
of the same, and said $300 was paid to Walton on said judgment. I find 
that executions have issued regularly on said judgment within the space 
of every three years, and sundry payments have been made on said judg- 
ment by W. S. Sudderth to R. C. Perkins, as follows: 17 November, 
1877, $40; 15 April, 1879, $25; 6 March, 1880, $20; 5 February, 1883, 
$50, leaving a balance of $165, and cost due on said judgment,'which 
I find, as a matter of law, to be due and owing said R. C. Perkins, and 
constituting a valid and subsisting claim against the  estate of John 
Sudderth, deceased, unless the same is barred by the statute of limita- 
tions; and I find that E. A. Perkins has one-half (1/2) interest therein, 
the two, E. A. and R. C. Perkins, holding all their property in  
common, and said judgment is quaindo, and on a cause of action (137) 
arising prior to 1 July, 1869. 

"As to the claim of R.  J. Hallyburton, I find, from the uncontradicted 
testimony of R. J. Hallyburton, that he was employed by W. S. Sud- 
derth and Joseph Corpening, executors, to do some surveying for John 
Sudderth's estate, for which he was to receive $2 per day, and that he 
worked, seventy days and received $63.60, and the work was done in 

119 



I N  T H E  SUPREME COURT. 

1882, 1883, 1884 and 1885. I further find that part of the work he did 
for W. S. Sudderth, executor, was for Sudderth, partly, as agent for 
the Erwin heirs and Mrs. John McDowell, and that, as executor of John 
Sudderth, W. S. Sudderth acted as agent of the Erwin heirs and Mrs. 
McDowell, and that all the work he did for Sudderth, as executor alone, 
took only one day's time; all of which I find from the testimony of 
R. J. Hallyburton. And, upon the foregoing facts, I am of opinion, and 
find as matters of law, that the estate of John Sudderth is not liable for 
the work engaged to be done by W. S. Sudderth, executor, as agent of 
Erwin heirs and Mrs. McDowell, and, therefore, find the claim of R. J. 
Hallyburton to be valid and subsisting for the one day's work which he 
did for the estate alone, amounting to $2. 

"As to the claim of the officers of the court in case of R. & M. Hen- 
nwsee, I find that judgment was rendered in their favor and against 
W. S. Sudderth and Joseph Corpening, executors of John Sudderth, 
for the sum of cost at Spring Term, 1869, of Burke Superior Court, and 
that executions have issued regularly thereon within every three years, 
and that the sum of $13.25 is now due and owing thereon, which said 
sum I find, as matter of law, to be a valid and subsisting claim against 
the estate of John Sudderth, unless barred by the statute of limitations. 
And I further find that cause of action on which judgment was recovered 

as aforesaid arose prior to 1 July, 1869. 
(138) "As to the claim of officers of the court in Allen Berry v. 

Sidney Deal, and W. S. Sudderth and Joseph Corpening, execu- 
tors of John Sudderth, I find the judgment was rendered at Spring 
Term, 1881, Burke Superior Court, in favor of said plaintiff and against 
said defendants, for cost, and the sum of $81.45 is now due on said 
judgment, unless it is barred by the statute, which sum I find to be a 
valid and subsisting claim against the estate of John Sudderth, unless 
barred by the statute. 

"As'to claim of officers of court in Fannie and Barbara Huffman v. 
The Executors of John Sudderth, I find that judgment was rendered at 
November Term, 1877, of Burke Superior Court, in favor of said 
plaintiffs and against the executors of John Sudderth and J. C. 
McDowell and wife and J. H.  Pearson for costs, and that executions 
have issued regularly thereon within the space of every three years; 
and I find from Wakefield's report, page 52, that said cost was admitted 
by executors, and found to be outstanding against said estate, and the 
sum of $117.20 is amount now due thereon, which said amount I find 
to be a valid and subsisting claim against estate of John Sudderth, 
unless barred by the statute of limitations. 

"As to the claim of the officers of the court in case of Joshua Kidd, I . 
find that judgment was rendered in favor of said plaintiff and against 
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the executors of John Sudderth for cost, and that execution has issued 
on said judgment regularly within the space of every three years, and 
the amount of cost now due is $48.85, which sum I find, as a matter of 
law, to be a valid and subsisting claim against the estate of John Sud- 
derth, unless barred by the statute. 

"In the claim of officers of the court in case of Jas. Harper's Execu- 
tors u. John Sudderth's Executors, I find that judgment wis rendered 
in favor of said plaintiffs and against said defendant's executors at 
Spring Term, 1869, Burke Superior Court, for cost; that the amount of 
costs now due thereon is $25.10, which judgment (as are all the 
above claims of the officers of the court) is acknowledged by the (139) 
executors to .be valid, on page 52, Wakefield's report, and which 
amount I find, as matter of law, to a valid claim against the estate of 
John Sudderth, unless barred by the statute of limitations; and I fur- 
ther find th?t the cause of action upon which said judgment is founded 
arose prior to 1 July, 1869. 

"As to claim of officers of the court in case of John Sudderth's Exec& 
tors v. Woodward & McNeely, I find that judgment was rendered in 
favor of said plaintiffs and against said defendants, at Spring Term, 
1869, of Burke Superior Court, for the sum of . . and cost, and that 
executions have issued regularly within every three years, from 1874, 
on said judgment, and returned 'nothing made'; that defendants are 
insolvent and nothing can be made out of them, and plaintiffs' cost in 
said judgment is $10.60, and the cost of the officers of the court is 
$10.60, which amount I find, as a matter of law, to be a valid and sub- 
sisting claim against the estate of John Sudderth, unless barred by 
statute; and I further find that the cause of action on which said judg- 
ment was rendered arose prior to 1 July, 1869. 

"As to claim of officers of the court in Sudderth's Executors v. 
Leander Powell, I find that judgment was rendered in favor of said 
plaintiffs and against said defendants at Spring Term, 1869, of Burke 
Superior Court for cost, and the sum of $11.50 is plaintiff's cost in- 
ourred therein; that executions have issued on said judgment regularly 
within every three years since 1875, and returned 'nothing made,' and 
said Leander Powell is insolvent; wherefore, I find, as matter of law, 
that officers of court have valid and subsisting claims against plaintiffs 
for said sum of plaintiff's cost, $11.50, unless barred by the statute. 
And I further find, that the cause of action upon which said judgment 
was rendered arose prior to 1 July, 1869. 

('As to claim of officers of court in case of John Sudderth's (140) 
Executors u. Hunt & Murdock, I find that judgment was rendered 
at Fall Term, 1869, in favor of said plaintiffs and against said defend- 
ants for . .. ... and costs; that executions have issued regularly thereon 
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within every three years, and returned 'nothing made'; that defendants 
are insolvent, and that the sum of plaintiffs' cost therein is $19.45, which 
sum I find, as a matter of law, to be a valid and subsisting claim against 
the estate of John Sudderth, unless barred by the statute. 

"As to claim of officers of court in Sudderth's Executors v. Moses & 
McNeely, I find judgment was rendered for plaintiffs against defend- 
ants at  Sp'iing Term, 1869, of Burke Superior Court; that executions 
have issued regularly thereon within the space of every three years, and 
returned 'nothing made'; that defendants are insolvent; that amount of 
plaintiffs' cost is $19.70, for which sum I find, as a matter of law, that 
said officers of court have a valid and subsisting claim against the estate 
of John Sudderth, unless barred by the statute; and I find said cause of 
action on which said judgment was rendered arose prior to 1 July, 1869. 

"As to claim of officers of court in  Sudderth's Executors v. W. F. 
McKesson, I find that judgment was rendered for plaintiff: and against 
defendant in Burke Superior Court, for .. and costs, and executions 
have issued regularly thereon within the space of every three years, and 
returned 'nothing made'; that defendant is insolvent; that plaintiffs' 
cost is $12.50, for which a m ~ u n t  I find the officers of court have a valid 
and subsisting claim against the estate of John Sudderth, unless barred 
by the statute. Said Judgment was rendered at  Spring Term, 1882. a 

"I further find, in regard to the appointment of B. A. Berry, adminis- 
trator d. 6. N. of John Sudderth, from examinations of records in C. A. 
Little et al. v. B. A. Berry, administrator, that said appointment was 

appealed from and went to the Supreme Court, where i t  was 
(141) finally decided in  favor of Berry, and judgment rendered in 

accordance, at  Fall  Term, 1886, of Burke Superior Court. 
"I further find that S. T. Pearson was appointed receiver of the estate 

of John Sudderth on 28 January, 1885-W. S. Sudderth having been 
restrained and enjoined from meddling with said estate, and ordered to 
file bond as executor or show cause why he should not be removed, and 
said W. S. Sudderth died pending the said hearing." 

Of the four exceptions taken by the plaintiffs, to the referee's report, 
only one, No. 3, is overruled, and that is, in  substance, as follows: The 
finding in  reference to the claim of R. J. Hallyburton, that, in  his 
charge for surveying, he was entitled to charge the testator's estate for 
one day's work only, is contrary to the evidence, which shows that the 
entire service rendered, during the seventy days while he was thus en- 
gaged, was a t  the instance of the executors, and the estate should pay 
at  least one-half of the sum charged, the testator being a joint owner of 
+he land surveyed, with Erwin and McDowell. 

The findings, under the terms of the consent reference, are conclusive 
upon all matters of fact, and the referee expressly reports that, while 
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the surveyor's work was done at intervals in four years time, the execu- 
tor, W. S. Sudderth, was at the same time acting as agent of the Erwin 
heirs and for Mrs. John McDowell, in giving him employment, and that 
the surveying for the testator's estate took but a single day. This he 
derives from the testimony of Hallyburton himself. 

Assuming that the surveyor was employed by the said W. S. Sudderth, 
in the two-fold capacity stated, with no proof of a, joint contract, the 
division of the debt was proper. 

Exceptions of C. A. Little, administrator of Joseph Corpening, and of 
R. J. Hallyburton, administrator of W. S. Sudderth: 

These parties, whose claims rest respectively upon the same (142) 
facts, and whose exceptions are to one and same ruling, object to 
the exclusion of their claims from the general indebtedness, for the 
assigned reason, that the judgment rendered against the executors wak 
personal and absolute, and charged them with the possession of assets 
sufficient to meet it. This, it is insisted, is in conflict with the record 
produced in the action of Haigler and Sudderth, in which every heir, 
devisee, next of kin and executor of John Sudderth were before the 
court, and the debt was adjudicated a valid and subsisting debt due from 
the testator's estate. 

The facts upon which the ruling complained of was made are set out 
fully in the referee's report, and his conclusions of law seem reasonable 
and just. 

The action was for the recovery of a pacunia~y Zelgacy, bequeathed by 
John Sudderth to one Slough, the plaintiffs' intestate, and not for any 
indebtedness of the testator, and his executors are fixed with assets for 
its payment. I t  was adjudged, moreover, that the plaintiff have execu- 
tion, if the judgment be not paid in ninety days out of the trust effects, 
against the individual pvoperty of the defendants. The defendants after- 
wards borrowed the money with which to pay the judgment, giving their 
note as executors, but, in law, a personal obligation, to secure which the 
plaintiff creditor, to whom the money was paid, assigned the judgment. 
W. S. Sudderth, executor, and C. A. Little, administrator, of the de- 
ceased executor, Joseph Corpening, subsequently discharged the loan 
note held by Kidd, who thereupon discharged the judgment assigned as 
collateral security. The claim now preferred is for $1,714 of the 
amount, by Little, and for $326, the residue, by Hallyburton, who has 
administered since on the estate of W. S. Sudderth. The demand has no 
support in law, and the action of the court in overruling the exception 
must be sustained. 

The defendant's exceptions, eleven in number, are all over- (143) 
ruled, except two, to amend which leave is granted, and these 
also when so amended as to remove the objections entered to their forms. 
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Fimt Exceptiom.-This is directed to the hearing of testimony from 
the   la in tiffs who instituted the suit-R. J. Hallyburton, an admitted 
party, and S. T. Pearson, clerk of the court-in regard to personal trans- 
actions and communications with the deceased executors, W. S. Sudderth 
and Joseph Corpening, during their lives. If there be any force in the 
objection to the testimony as delivered, inasmuch as it is not specified 
so that the court can see that it comes within the inhibition of section 
590 of The Code, and the exception is, in form, vague and indefinite, it . 
cannot be entertained. 

Second Exceptiom-The defendant objects to the allowance of claims 
for costs incurred and unpaid in divers actions decided against the execu- 
tors, due the officers of the court, as made without evidence of the lia- 
bility of the testator's estate therefor. The exception embraces the series 
of cases in the referee's findings of fact which are seen under the words, 
"claims of officers of the court." The referee bases his findings upon the 
inspection of the records of the court in which the present action is de- 
pending, and in which are entered up the judgments. We are at a loss 
to understand the objection, that there is no1 evidence of these claims, 
unless it be that they cannot be preferred against the testator's estate. 
The designation of the claimants under the term used, "officers of the 
court," sufficiently points out the clerk, to whom payment is to be made, 
and, in some instances, the more indefinite expression is used, "the clerk's 
office," under which may issue an execution for collection. C l e ~ P s  Oflice 
v. Allen, 7 Jones, 156, citing several cases; Jaicbom v. Maultsby, 78 
N. C., 174; Clerk's Oflice v. Huffsteller, 67 N. C., 449. 

Third Excaptiofi.-The answer to this exception is furnished in 
section 422 of The Code, which confers upon the referee the power he 

exercised in admitting new parties to the action. 
(144) Fifth, Sixth and Seventh Exceptions.-The amendments al- 

lowed remove the ground of exceptions, thus numbered, that there 
is a variance between the allegations and proofs. 

Eighth Exceptiom.-The same answer applies to this variance, but is 
wholly immaterial that an uninterested party is united with the true 
owner of the debt, since a reception of payment by either would be with 
the assent of the other, their association, as joint creditors, being wholly 
voluntary. But if there be any deficiency from misdescription, it iu 
remedied by the amendment authorized. 

Ninth Exmptim-The same disposition which is made of the second, 
must be made of this exception. 

Tenth Exception.-The finding to which this exception is taken is, 
that there is a credit of fifty dollars endorsed on the judgment, as paid 
by the executor, W. S. Sudderth, to J. R. Martin, on 15 March, 1880, 
not quite ten years after its rendition, and that executions have been, 
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within the space of three years, regularly thereafter issued. I f ,  as we 
must infer to make the findings self consistent, the judgment was duly 
docketed, the continued issue of the executions will preserve the vitality 
of the debt, thus ascertained, without the aid of the effect of a partiA 
payment in recognition, and hence the only consequence is a reduction 
of the debt, of which the defendant cannot complain. 

Eledenth Exception,.-The last exception is not in a form to be avail- 
able. The application should have been for an order upon the referee, 
to be enforced, if necessary, to report all the evidence taken; and if this 
had been denied, i t  would be error, for some of the exceptions grew out of 
the evidence. The exception is, that all is not reported, not that none has 
been, and as this is  a matter of fact, not of law, it must be understood 
that the exception arises out of a misapprehension of fact that any 
portion of the evidence has been withheld. At least, as i t  does 
not appear that what is reported is not the whole, we must at- (145) 
tribute the action of the court to the absence of any evidence of 
its being partial. 

The main essential matter in  controversy, withdrawn from the referee 
and submitted, as matter of law, to the determination of the court, is the 
defense set up under the statute of limitations, and this is dependent 
upon the facts reported. I t  is to be observed that all the judgments dis- 
puted were rendered since the limitations prescribed in the Code of 
Civil Procedure have become operative and controlling. 

The ruling of the court upon the reserved matter of defense is, that 
the claims of Little and Hallyburton, already decided not to be valid 
and subsisting against the testator's estate, even if they were so, are 
barred by the statute of limitations, and cannot, for this reason, also, be 
now asserted, and that the recovery of none of the other deminds pre- 
ferred by creditors is obstructed by the statute. There are no specific 
exceptions entered and appearing in the record to the rulings of the 
judge upon the reserved matter of the application of the statute, as, 
properly, them should be, to make the decisions reviewable. But, instead, 
i t  is stated in  the case on appeal, signed by the judge, that errors are 
assigned in the overruling of the exceptions of the defendant, and the 
adverse rulings upon the statutory defense ,arising out of the lapse of 
time, and that error is assigned by the appellants, Little and Hally- 
burton, in the adverse rulings as to their demand against its validity as 
such, and in applying the statutory bar to it. I n  disposing of the appli- 
cation of the statute to the several disputed judgments, i t  will be noticed 
that, as to most of them, leaving out of view the time in  which there was 
no personal representative to sue, there have been issued, regularly execu- 
tions to enforce them, within intervals of three years, since their ren- 
dition; the only exceptions to which are the claims of Hallyburton 
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ARMFIELD v. COLVEBT. 

(146) for surveying work, that of Allen Berry, whose recovery was a t  
Spring Term, 1881, of the Court, and that of James Harper, 

whose recovery was at  Spring Term, 1869. 
The first two excepted claims are not within the bar, and, in  our 

opinion, the last is 'in the bar, and must be rejected. The ruling which 
appIies the bar to the claim of Little and Hallyburton becomes immate- 
rial, in  vikw of the ruling against it, as a demand for which the estate 
is not liable; 

As the action, in its amended form, seeks to enforce proceedings on 
the part of the defendant against those to whom have come the lands of 
the deceased testator, they, as interested in  reducing the demands of 
creditors, should have been made parties thereto, so that they might 
interpose any such defenses as would be made against them, and thus 
diminish the liabilities to which the real estate is exposed; and this 
should be i n  order to any ulterior action under the law for the sale of 
the land. 

But we are informed by counsel that the defendant has already insti- 
tuted an independent proceeding for this purpose. Should i t  get into 
the same jurisdiction as the present cause, i t  would be a proper case for 
a consolidation into one. Otherwise, and until the terre-tenants are 
made parties to this, i t  must terminate upon the adjudication of the 
matters herein embraced. 

With the correction of the error in admitting into the list of debts 
that of James Harper's executors, the judgment must be affirmed. 

Defendant's appeal. Modified and affirmed. 
Plaintiff's appeal. No error. 

Cited: Koofics u. Pelletiev, 115 N.  C., 235; Woodcock v. Bostic, 118 
N. C., 827; Quarvy Co. a. Constructiom Oo., 151 N. C., 348. 

R. F. ARMFIELD AND C. H. ARMFIELD, EXECUTORS, v. WILLIAM 
F. COLVERT ET AL. 

Evidence-The Code, sec. 590-Apt TimeTriaZ befove Referee. 

1. The executors of a deceased member of a firm sued the surviving partners 
for an account and settlement of the copartnership business. One of t%e 
defendants was allowed to testify that plaintiff's testator agreed with 
witness and the other partners upon a certain basis (which witness stated 
at length) for the adjustment of the affairs of the firm between the mem- 
bers thereof, and assented to a statement of each partner's interest in the 
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firm, which appeared on the books of the firm: Held, that such testimony 
should have been ruled out upon plaintiffs' objection, as it was incompe- 
tent under section 590, The Code. But the witness had a right to testify 
that the books alluded to were kept among the papers of the firm, that 
decedent had access to them, and that many of the entries were in his 
handwriting. 

2. In the above case the plaintiffs introduced one of the defendants as a 
witness, who stated, without objection on the part of the defendants, that 
plaintiffs' testator contributed a certain sum towards the copartnership 
capital: Held, that plaintiffs did not thereby open the door so as to per- 
mit defendants to testify as to other transactions between them and 
plaintiffs' testntor. 

3. Upon a trial before a referee, one of the parties objected to certain testi- 
money as it was given in, but the referee did not then make a note of 
such objections, but at  the end of thc written evidence as taken down 
by him he noted that the evidence in question had been objected to "in 
apt time": Held, that this was a sufficient noting of the objection, and 
from it the court would assume that the objections were made as the 
evidence was offered. 

CIVIL ACTION, tried before Clark, J., at November Term, 1887, of 
IREDEU Superior Court. 

There was judgment overruling plaintiffs' exceptions to the report of a 
referee and cor~firming the report, whereupon, the plaintiffs appealed. 

The plaintiffs brought the action for the settlement of the partner- 
ship affairs of the firm of Gaither & Colvert, composed of the testator of 
plaintiffs, A. F. Gaither, and the defendants Wm. I. Colvert, 
John G. Colvert, J. C. Stimpson, W. G. Bennett and W. C. (148) 
Nicholson. 

This partnership was formed in  the year 1876, and the partners con- 
tinued to carry on the business of buying and selling leaf tobacco, and of 
manufacturing plug and smoking tobacco, till about the year 1880. 

A. F. Gaither, testator of the plaintiffs, died in  1883, leaving a last 
will and testamgnt, in  which plaintiffs were appointed his executors, 
and they have duly qualified as such. W. G. Bennett had died before 
the hearing, and a nd. pros. was entered as to him by the plaintiffs. 
The cause was referred, and on the coming i n  of the report of the 
referee, a number of exceptions were filed by the plaintiffs, but all were 
overruled by the court Ixlow, and a, judgment was rendered, confirming 
the report of the referee. 

The first witness offered for the plaintiffs before the referee was W. G. 
Nicholson, one of the defendants, who testified that he himself put 
$1,065 into the business, A. F. Gaither about $2,000, W. I. Colvert 
about $2,000, John G. Colvert about $1,000, J. E. Stimpson about 
$1,000, and W. G. Bennett about $1,000. H e  testified further as fol- 
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lows: "I think W. I. and J. (3. Colvert kept the books of the firm most 
of the time. W. I. Colvert, J. G. Colvert and A. F. Gaither were the 
principal managers of the firm. W. I. Colvert paid out all the money 
that I ever saw paid. I think that J. G. Colvert paid out some money. 
A. 3'. Gaither had the privilege and access to the books of the firm, but, 
to my knowledge, had but very little to do with the books. I do not 
know who has the books at  this time, nor do I know who had them at the 
dissolution of the firm. The firm had, at its dissolution, one hydraulic 
press, worth $250." 

After giving a list of articles of property owned by the firm, and the 
value of each article, and stating that he did not know what credits the 

firm had, the witness was turned over to defendants for cross- 
(149) examination by W. I. Colvert and John G. Colvert, when, in  

answer to a question, he said: 
"As to sums put in  by the partners aforesaid, my knowledge was de- 

rived from a meeting that the partners had. Amos I?. Gaither told me 
he put in $2,000." . 

This was objected to by the Colverts and Stimpson as incompetent. 
The witness continued: "No one was present at the time A. F. Gaither 

told me he had put in $2,000; I did not hear Caither say, at  the meeting 
above referred to, that he had put into the firm $2,000; I heard, at said 
meeting, J. G. Colvert say that A. F. Gaither had put in about $2,000; 
I also saw said amount stated in  a book, being the same book i n  which 
my subscription was written." 

I t  is not material to give all of the testimony of this witness. 
We find, among the exceptions filed by the plaintiffs, and relied on in  

the argument, the following, to wit : 
"11. That he erred in considering the evidence of William I Colvert, 

John Q, Colvert and J. E. Stimpson, concerning transactions and com- 
munications with A. I?. Gaither, the testator of the plaintiffs, when the 
record of evidence shows that the same was objectedyo, and that the 
same was incompetent under section 590 of The Code. 

The testimony of John G. Colvert, so far  as i t  relates to transactions 
or communications, seems to have been objected to, as the obnoxious por- 
tions of his testimony were elicited from him; but the referee entered 
the objection at  the close of the testimony. The testimony of J. G. 
Colvert bearing upon this question is as follows, to wit: 

"The entries on pages 102 to 106 were not made four or five years 
after the old firm ceased to do business, except the last two lines on page 
106, which were made in  the latter part of 1876, from page 102 to 106, 
inclusive. All from 102 to 107 was a settlement of the old partner- 
ship, and agreed to1 by all +ha p t m r s .  The agreement between the 
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partners of the old firm was to take an aggregate of the debts and (150) 
hredits, and the difference between them was to be the ratio of 
their hart in the new firm of the $13,547.40. A. F. Gaither was con- 
sidered an ordinary business man by some, and good by some. I t  was the 
object of the partners of the old firm to make a just settlement in pro- 
portion to the difference of debits and credits, as shown on page 107," 

"When the settlement was made between the old partners of the firm 
of A. F. Gaither, was it not done upon the basis of their respective 
interests in said firm 8" 

"It was, as shown on page 107, after deducting their debits-after 
their interests were prorated through the $13,547.40. I think there is 
no error making $263.57 the basis of A. F. Gaither's interest in the old 
firm. If there is a clerical error, I am willing to have it corrected. 
A. F. Gaither put into the old firm, at sundry times, $2,808.25. I did 
not considir the indebtedness of the partners to the,old firm, but con- 
sidered the difference of the debits and credits as assets of the new firm. 
The list made from pages 102 to 106 was made by Gaither and myself, 
we having been appointed, at the first meeting in 1876, as a committee to 
value the machinery and take a list of all notes and accounts of the old 
firm. All the members of the new firm were present at this meeting. 
Gaither and myself took the list in the middle of 1876, and after the 
said meeting. The reason why we did not take the list at once was, that 
there were teams out, and we had to get up the notes and money before 
we could take the list. We went to the factory and examined the ma- 
chinery, and valued it, as the books show; notes were taken by Gaither, 
calling out the names of makers of the notes, and the amounts, and the 
witnes wrote them down in book 'A? This book, after the entries were 
made, was left in firm's office, in a safe in said office. A. F. Gaither had 
access to the office and safe. Most of the entries on page 2 are 
in the handwriting of A. F. Gaither, and said page contains a (151) 
portion of W. Ci. Nicholson's account. Some entries on page six 
were made by A. F. Gaither, and contains a portion of W. G. Nichol- 
son's account: Cash paid $100, 7 July, 1877; 1 August, 1877, cash paid 
$200; by amount of account at Augustus Sharp's, 11 August, 1877, 
$100. I see on page 6 the word p~alid, and it is spelled 'paide,' Gaither's 
usual way of spelling this word. The most of the entries on page 59 are 
in Gaither's handwriting; I find paid in several places on this page, 
and spelled 'paide,' which words were written by Gaither. Some entries 
on page 58 are in the handwriting of Gaither, containing, in part, W. G. 
Bennett's account. Gaither, W. I. Colvert and myself kept book 'A,' 
and made entries in it. On page 102 the item entered as cash on hand, 
$7,126.67, wa8 the cash on hand at the formation of the new firm, to- 
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gether with what was collected before the list was made, on the old debts, 
and a small quantity of leaf tobacco, estimated as cash, at what i t  was" 
bought at ;  also some smoking tobacco, which came from the old firm. 
The hydraulic press and shapes and retainers, sold in December, 1883, 
had been in use from and before the creation of the new firm, and up to 
the time that the firm ceased to do business, in 1880. G. W. Nicholson, 
J. E. Stimpson and myself were present at the sale of the machinery 
and other property; the sale was at public auction; Dr. Nicholson did 
not buy any of the articles sold; he did not forbid the sale, and made no 
objection, so far as I heard. I thipk Gaither took the watch above 
referred to, for the debt, and I think the trade was done by writing; I 
think the debtor, from whom the said watch was purchased, lived in 
South Carolina. 

Plaintiff and defendant Nicholson, in apt time, objected to all the 
foregoing eyidence touching any matter with A. F. Gaither. 

(152) A. F. Gaither's book "A" is offered in evidence by defendants 
Colvert and Stimpson, to which the plaintiff and defendant 

Nicholson object. 
Cross-examination of Dr. W. G. Nicholson resumed: "A. F. Gaither 

made some entries on page 2 of book 'A.' I say positively, that A. F. 
Gaither made no entries on page 6 ; Gaither made, on page 58, an entry 
of one line; I think that there is no other entry on said page in Gaither's 
handwriting; Gaither made one entry on page 59, 'Paid, May, June, 
$100.' I can't say there is any other entry by Gaither on said page; 
I was frequently about the office during the existence of the firm, and 
never inspected my own account, as kept there in the books of the firm. 
Did not have an opportunity to inspect the books; I never asked to 
inspect them, nor was I ever refused by any one to do so. I think it 
very doubtful whether I could have seen the books if I had asked." 

It appeared, also, in evidence, that there was a firm doing business 
under the name of A. F. Gaither, prior to the year 1876, composed of 
A. F. Gaither, W. I. Colvert, J. G. Colvert and J. E. Sharpe, and the 
assets of the old firm were put into the new. 

The adjustment of the de~bits and credits of each partner in the firm 
of Gaither & Colvert was made, therefore, to depend, in some measure, 
upon the amount of his share in the property and money of the old 
firm merged into the new. 

I t  is not necessary to give the report of the referee in full. One of the . 
conclusions of law is as follows: 

"A. F. Gaither is indebted to the firm of Gaither & Colvert $1,529.38, 
money and goods taken out of said firm more than he put in, aside from 
the stock originally put in by him. Saved of said Gaither's original 
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stock, which he will be entitled to retain, the sum of $213.45, which 
sum is to be deducted from the aforesaid sum of $1,529.38, leaving 
$1,315.93. I, therefore, direct that judgment be rendered against 
the plaintiffs in this cause for the sum of thirteen hundred and (153) 
fifteen dollars and ninety-three cents in  favor of the firm of 
Gaither & Colvert." 

On the top of page 102 of the book "A" is the following entry: 
"Below is a list of cash, amount of tobacco, machinery and value, 

amount of due bills, notes, and other articles and value, etc., belonging 
to A. F. Gaither, J. (3. Colvert and J. E. Stimpson (the old tobacco 
firm), when W. G. Nicholson and W. C-. Bennett came into the firm in 
the spring of 1876." 

Then follows on page 102 to 106, an inventory of the cash, property 
and value, and the solvent credits of the old firm put into the new. The 
entries begin : 

.......................................................... Cash on hand $ 7,126.67 
......................................... Memson, Gaither & Co 390.66 

Hydraulic press and retainers ............................ 475.00 
. . . . . . . . . . . . . . .  ............................. Two sets of shapers 1. 210.00 

Pa i r  of bank scales .... :. ..... ..... ......................... 20.00 
The aggregate value of all of the assets of the 

old firm reached, on page 106, is .................... 15,863.27 
Deducting all notes uncollected.. .......................... 2,315.87 

The result stated at  the old firm worth, spring 
of 1876 ........................................................... $ 13,547.40 

On page 107 are the following entries: 

A. E'. QAITHER. 

Amts. Dr. and Cr., old firm, spring 1876 . . . .  

J O H N  Q. COLVERT. 

Amts. Dr. and Cr., old firm, spring 1876 .......... 

Dr. Cr. 
. $2,544.68 $2,808.25 

2,544.68 

$ 263.57 

(154) 

Dr. Cr. 
. .$ 495.15 $1,738.25 

495.15 

$1,243.10 
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WM. I. COLVERT. 

Dr. Cr. 
Amts. Dr. and Cr., old firm, spring 1876 .................. $1,599.81 $4,072.41 

1,591.81 

J O H N  E. STIMPSON. 

Dr. Cr. 
Amts. Dr. and Cr., old firm, spring 1876 $ 936.10 $2,022.49 

936.10 

D. M. Furches for pkaiwtifs. 
W .  M.  Ro~bbim for def emdants. 

AVERY, J., after stating the case: We do not deem i t  necessary to set 
forth the whole of the referee's report. We think the objection, that 
the testimony of the witness Colvert was not competent, under section 
590 of The Code, should have been sustained by the referee, and the 
eleventh exception of the plaintiffs ought not to have been subsequently 
overruled by the judge. At the end of the statement of the testimony of 
J. Q. Colvert we find the following: 

"Plaintiffs and defendant Nicholson, iw apt time, objected to all of 
t h s  foregoiwg evidence touching army m t t e r  ~ 4 t h  A. F. h i ther ."  

I t  is true, that this Court has held that objections to testimony, in- 
competent by reason of the provisions of section 590, will not be 

(155) entertained, unless they are taken in due time. I f  so taken they 
will be sustained. M e ~ o n e y  VI. Avery,  64 N. C., 312. 

The referee having found that the objection was taken in apt time, 
we must consider the plaintiffs' exception as having been entered, re- 
peatedly, a t  the different times when Colvert testified: 

"1. All of book 'A,' from pages 102 to 107, was a settlement of the 
old partnership, and a q m d  to b y  ~ $ 1  of the parrtnam. The agreement 
between the partners of the old firm was to take an aggregate of the 
debts and credits, and the difference between them was to be the ratio 
of their part, in the new firm, of the $13,547.40. 

"2. The list made from pages 102 to 106 was made by Qaither and 
myself, we having been appointed a t  the first meeting in  1876 as a! corn- 
mit tse to value the machiwery, and take a list of all notes and accounts 
of the old firm. Gaither and myself took the list. 
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"3. We (Gaither and witness) went to the factory and examined the . machinery, and valued it, as the book shows. Notes were taken by 
Gaither, calling out the names of makers, and witness took them down 
in book 'A.' " 

We can find other statements in the testimony of John G. Colvert 
that are amenable to the objection of incompetency as transactions or 
communications with A. F. Gaither; and objection was also made to 
the testimony of W. I. Calvert in the same way, some portions of his 
testimony being erroneously admitted; but, as there was clearly error in 
permitting John G. Calvert to testify that his deceased partner entered 
into an agreement with the witness and the other partners, that the 
basis of merging the business of the old firm into the new should be 
that the stock of members of the old firm, in that of Gaither & Colvert, 
should be the difference between their debits and credits with the former, 
and that, in pursuance of that plan of adjustment, Gaither aided him 
in determining the value of partnership property, and in making 
the settlement recorded from page 102 to 106, book "A," and (156) 
assented to the statement of the result as to each partner, on 
page 107 (which appears in the statement of the case). The defendant 
clearly had the right to testify, that book "A" was kept among the 
papers of Gaither & Colvert, that Gaither had access to it, and that, in 
fact, many of the entries in the book were in his handwriting. Leggett 
v. Gtov'ev, 71 N.  C., 211. 

But the referee Gas acting both as judge and jury in the trial of this 
case, and the appellate court cannot determine how much weight he 
attached, in passing upon the facts, to the evidence of Colvert, that his 

I deceased partner directly assented to a settlement, and aided him in re- 

I cording it, when that settlement furnishes, in part, the data from which 
the referee reached a conclusion as to the amount due each partner at 
the time of the dissolution. The evidence allowed and acted upon by the 
referee embraced both a transaction and a communication with the de- 
ceased, when the plaintiff had brought suit for a settlement against all of 
the partners of their testator, and thereby placed all of them in the 
attitude of adversaries. This case is, therefore, distinguishable from 
Peacock: v. Stott, 90 N. C., 518. The plaintiff in that case had brought 
his action against three partners, one of whom was dead, and was 
allowed to testify as to, a transaction with the three partners, because two 
of them were living and could contradict him if they would not admit 
the truth of his statements. This testimony was held admissible because 
it was not within the mischief intended to be prevented by section 590 
of The Code, viz.: "That unless bath parties to the transaction can be 
heard on oath, a party to an action is not a competent witnese," 
McCmless .v. ReynoZih, 74 N. C., 301. 
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The fact that plaintiffs were compelled, i t  may be, to select one of 
the defendants, W. G. Nicholson, and examine him, as their first witness . 

before the referee, does not affect the competency of Colvert's 
(157) evidence, nor did the fact that Nicholson, one of the defendants, 

testified, without objection, that he heard Gaither say he had put 
about $2,000 into the new firm, remove the restrictions of the law, so as 
to make admissible evidence of Colvert, otherwise amenable to objection. 

When Nicholson testified to that declaration of Gaither, the testi- 
mony of Gaither was not given in  evidence, and if i t  had been, it did not 
relate to the same transaction or communication. I t  was not connected 
with the adjustment of the affairs of the old firm, the valuation of its 
property and the basis upon which the property was turned over ,to 
Gaither and Colvert. 

But it has been held by this Court that, where there was an issue 
as to the existence of a partnership between a witness and the intestate 
of the adversary party to the action, the witness would not be allowed, 
after objection, to testify that such a partnership existed, without first 
negativing the natural supposition, that his knowledge of the existence 
of such a partnership was derived from a transaction or communication 
with the intestate. Sikes v. Paaker, 95 N. C., 232. 

But i t  has been suggested, that the plaintiffs lost the advantage of 
their objection to the testimony, though it was taken in apt time, as the 
referee reports (and we must construe apt time to mean the very earliest 
moment that such objection could have been made), because the referee 
entered the objection at  the close of the testimony of the witness, instead 
of attaching i t  to the utterances of the witness, to which i t  was in  fact 
directed, as incompetent. I t  is evident that the referee intended, de- 
sired and expected that, in fairness and good faith to the plaintiffs' 
counsel, the objection should be treated as specifically directed to any 
portions of evidence of the witness coming within the restrictions of 

said section. I f  it were not so the referee would have omitted the 
(158) words "in apt time." We cannot consent, therefore, to deprive 

a party of a meritorious objection, made at  the proper time, and 
place him on a level with one who studiously waits till a witness has 
delivered all of his testimony, some parts of which are competent, and 
other portions are not, and then excepts to the whole. 

This Court has refused to consider such exception, on the express 
ground that the judge, if asked in  apt time, might have excluded testi- 
mony specifically pointed out as incompetent, and, if search could be 
made for a single objectionable sentence in  a mass of testimony, when 
silence a t  the moment could be construed into a waiver of objection. 
The "rule of practice which requires that the obnoxious widence should 
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be pointed out and brought to the notice of the court, i n  order to a direct 
ruling on its reception," is just and salutary, and is established by au- 
thority. Hammond v. Schiff, 100 N.  C., 161; Bahhardt v. Smith, 86 
N. C., 473. 

But in  the case before us, the referee says that the obnoxious testi- 
mony was pointed out, and he had an opportunity of excluding it, and 
leaving of the "mass of testimony" only such as was competent. Obvi- 
ously, the reason of the rule, adopted in the cases last cited, does not 
exist, and the rigorous rule itself should be held inapplicable. To hold 
otherwise would be to stick in  the bark, and thereby do manifest injustice. 

There was error in overruling the eleventh exception of the phintiff, 
and the judgment is reversed. The cause will be re-referred to the 
referee. We have deemed it unnecessary to discuss the other excep- 
tions. I t  may not be improper to call the attention of the parties to the 
case of Holdem v. Peace, 4 I&. Eq., 223, as bearing, possibly, upon 
another question that was the subject of discussion and exception. 

Error. Reversed. 

Cited: Hopkins v. Bowers, 108 N .  C., 299 ; Lyon v. Pender, 118 N. C., 
151; Blake- v. Blake, 120 &. C., 180; Fertilizer Co. u. Rippy, 123 N. C., 
659; Hall v. Holloman,, 136 N.  C., 36; Da,vG vl. Evlam, 139 N. C., 441; 
Suttm v. Webb, 175 N. C., 4 ;  In r a  Will of Sauders, 177 N. C., 157. 

Statute of fimn'ta,tiom-D&aabiLitie*The Code, sec. 137. 

1. When the statute of limitations commences to run against the ancestor or 
devisor it continues to run against the heir or devisee, even though the 
right of action may, on the next day after it accrues, pass from the 
ancestor or devisor to an heir or devisee under disability. 

2. Defendants entered into adverse possession of land in 1856, in the lifetime 
of plaintiffs' ancestor, and held such possession up to the commencement 
of this action in 1887. Plaintiffs' ancestor died in 1862, at which time 
plaintiffs were under disabilities, and they have remained under disabili- 
ties all the time: HeEd, that plaintiffs are barred by the statute. The 
suspension of the statute from May, 1861, to January, 1870, does not 
place plaintiffs on the same footing as if the statute had been repealed 
in 1861, and therefore only c o m m c e &  ta run  in 1870, after the death' of 
their ancestor and while they were under disabilities; but plaintiffs stand 
in the same position as would their ancestor, if living. 
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CIVIL ACTION, tried before Me~krnom, J., and a jury, at  the January 
Term, 1887, of the Superior Court of COLUMBUS County. 

The facts appear in  the opinion. 

D. J .  Low& cmd Pearson Ellis for ptaiatifs. 
J. Himes for defedamts. 

SHEPHERD, J. The right of action in  this case accrued to D. W. Bald- 
win, the ancestor of the plaintiffs, in the year 1856, when the defend- 
ants, or those under whom they claim, entered into the adverse posses- 
sion of the land in controversy. D. W. Baldwin lived until 1862, and 
was under no disability. The defendants have been in adverse possession 
up to the commencement of this suit, 19 July, 1887. Eliminating, 

therefore, the time from 1 May, 1861 to 1 January, 1870, the 
(160) period during which the statute o? limitations and presumptions 

was suspended, the law would presume that the defendants were 
the owners of the land, and the plaintiffs would be barred. I n  order to 
meet this aspect of the case, the plaintiffs asked the court to instruct 
the jury, "that if they believed from the evidence that the defendants, 
and those under whom they claim, took possession of the lands i n  con- 
troversy in 1856 or 1857, and that D. W. Baldwin, ancestor of the plain- 
tiffs, died in 1862, and the ferna plaintiffs were under the age of twenty- 
one years at  the time of their father's death, and they were intermarried 
with the male plaintiffs before they arrived at full age, that their cause 
of action is not barred by the statute of limitations and presumptions." 

His  Honor very properly declined to give this instruction. We regard 
i t  as well settled that, "if the statute begins to run against the ancestor 
or devisor, i t  continues to run after his death, notwithstanding the 
infancy of the heir or devisee. There is no difference between volun- 
tary and involuntary disabilities." Malone's Real Property Trials, 294. 

Peamo.n, J., in Mebans v. Padrick, 1 Jones, 23, says that "neither the 
doctrine of prescription at  common law nor the act of 1825 have any 
saving in regard to the rights of infants, ferne cowerts or persons non 
compos. I n  the statute of limitations, there is an express exception in 
favor of the rights of those who may be infants, etc., at the time the right 
accrues, but if, at  that time, there is no disability, although the right 
may, on the next day, pass to an infant,, etc., it is not within the pro- 
viso, so that i t  has grown into a legal adage, 'when the statute begins to 
run i t  continues to run.' " To the same effect are the cases of Seawell v. 
Bvnch, 6 Jones, 195, and F~edevick v. WiTZiarrw, post, 189. The 
cases of Da,y v. Howa)rd, 73 N. C., 1, and Clayton v. Ross, 87 N. C., 
106, cited by the plaintiffs, are in  affirmance of the principles we have 
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mentioned. The chief questions in  Day v. Howarrd, m p m ,  were 
.as to the' time when the plaintiff's cause of action accrued, and (161) 
how long a period of delay was required to bar the plaintiff's 
right of action, she being a tenant in  common with the defendant. I n  
Claytm v. Rose, i t  was h d d  that inasmuch as the heirs of the trustee 
were infants when the cause of action accrued, the c&ui  que trust was 
entitled to avail herself of their disability, and her action was not 
barred. 

The plaintiffs, however, contend: "That inasmuch as the statute of 
limitations was suspended at the time this cause of action accrued to the , 
plaintiffs, the case stands upon the same footing as i t  would if the 
statute of limitations had been absolutely repealed in May, 1861, and 
reGnacted in January, 1870, after the death of the ancestor, D. W. Bald- 
win, and while the heirs at law were under disability." 

This position finds no support, we think, in Lippa)rd v. Troutmafi, 
72 N. C., 551, and Davvisl v'. Pervy, 89 N.  C., 420, cited by counsel. 

The plaintiffs stand in the same position as would their ancestor had 
he lived and brought this action. 

N o  error. Affirmed. 

Cited: Ervin v. Brooks, 111 N. C., 360; Grady v. Wilsoa, 115 N.  G., 
347; Dobbim v. Dobbim, 141 N. C., 219; Holmes vl. Carr, 172 N. C., 
215; White. v. Scott, 178 N. C., 638; Clendefiifi v. CZedenin, 181 
N. C., 471. 

J. H. SCROGGS, ADMINISTRATOR OF A. R. SIMONTON, V. MARY M. 
ALEXANDER AND J. H. McELWEE. 

Where, in 4n action brought on a note given, with a surety, by a distributee 
of an estate to the administrator, it was adjudged that the administrator 
recover the amount of the note, but that no execution issue until the clerk 
should determine the amount of the distributive share of the principal 
debtor in the estate on the final accounts of the same, and such amount 
should be credited before issuing of execution: Herd, that it was compe- 
tent for the court at  a subsequent term, upon a report of the clerk in this 
action that nothing was due on the distributive share, and there being 
no exception, to modify the judgment and order execution to issue, not- 
withstanding that in proceedings by the administrator against the dis- 
tributees for a final settlement, in which there was a report of the clerk 
that nothing was due on said distributive share, and an appeal from a 
judgment confirming the report. 
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THIS is an appeal, by defendant, from a judgment of MwRae ,  J., 
rendered at  May Term, 1886, of the Superior Court of IREDEL~ County, 
modifying judgments, theretofore rendered, and authorizing execution 
to issue. 

The facts sufficiently appear in  the opinion. 

W. M. Robbins for plaiintif. 
Batchalov & D@verewx for defefidants. 

DAVIS, J. The complaint alleged that on 31 March, 1873, the defend- 
ants executed a note, under seal, for the sum of $1,297, payable to the 
plaintiff, as administrator with the will annexed of A. R. Simonton, 
deceased, and that the same had not been paid, and judgment was de- 
manded therefor. 

The answer, so far  as material to the question before us, stated that 
the defendant, M. M. Alexander, was one of the distributees of A. R. 

Simonton; that all his debts had been paid, and that her share 
(163) in his estate would amount to more than the sum due on the note 

declared on, and asked judgment, that the note be paid over to her 
in satisfaction of her distributive share in the estate of the deceased, and 
that the plaintiff be enjoined from collecting it. 

There was a reply admitting ('that the defendant, M. M. Alexander, 
is one of the legatees under the will of A. R. Simonton, but denying that 
all the debts of the deceased had been paid, or that the defendants' 
interest in  the estate would amount to as much as is due on the note, or 
to any considerable portion thereof. 

At January Special Term, 1884, judgment was rendered in favor of 
the plaintiff for $2,136.80, with the further judgment, "that no execu- 
tion issue upon this judgment until the clerk of this court shall ascertain 
and declare the amount of the distributive share of said Mary M. Alex- 
ander in the estate of A. R. Simonton, deceased, on final accounts of the 
same, and that the judgment shall be subject to a credit, before execu- 
tion issues, with the amount (if any) of said distributive shaare." 

At  Spring Term, 1884, upon the suggestion of the defendants and 
admission of the plaintiff, that a credit had been omitted, the judgment 
was corrected by substituting the sum of $1,547.65 for the sum of 
$2,136.80, and confirmed in  all other respects. 

At May Term, 1886, the judgment appealed from was rendered, so 
modifying the previous judgment as to ~uthorize  execution to issue. 

The case states, among other things, "that i t  appears to the court, by 
the report of J. B. Connelly, clerk of this court and referee in the case 
of J. H. Scroggs, Administrator, etc., of A. R. Simonton v. Mary M. 
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Alexander and others, . . . that M. M. Alexander has been paid in 
excess of her share of A. R. Simonton's estate the sum of $211.53." 

I t  further appears that the report of the referee referred to was 
made in proceedings instituted for a final account and settlement (164) 
of the estate of A. R. Simonton, and that i t  was confirmed at the 
same term at which the judgment in this case was rendered, and that an 
appeal was taken to this Court from the judgment confirming it. 

The account of the administrator, stated by the clerk, is filed as an 
"exhibit" in this action, and from that account it appears that there is 
nothing from the "distributive share" of M. M. Alexander to be credited 
on the judgment in favor of the plaintiff against her; and that appearing 
to the court, i t  properly authorized execution to issue. 

But i t  is insisted for counsel for the defendant, that there was an 
appeal from the judgment confirming the report of the referee in the 
case of Scroggs, Administrator, etc., v. Mary M. Alexander and others, 
and that his Honor erred in authorizing execution to issue in this case 
before the appeal in that was determined. I t  is sufficient to say that 
"the amount of the distributive share of said Mary M. Alexander in the 
estate of said A. R. Simonton, deceased," was ascertained and declared 
in this action upon the report of the clerk, and there was no exception 
taken thereto. The fact that the report of the referee in the case of 
Scroggs, Administrator, etc., v. Mary M. Alexander and others, though 
the same as that upon which the action of the court in this case was 
based, was appealed from (upon what grounds this case does not dis- 
close), cannot be considered by us in this appeal, though it  may not be 
improper to say that the judgment of the court below was affirmed in 
that, as i t  must be in this case. See Scroggs v. Stevensofi (Alexander), 
100 N. C., 354. 

No error. Affirmed. 

(165) 
E. S. JAFFRAY & COMPANY v. SOL. BEAR & BROTHER.* 

Statuta of Gmitations-The! Code, sec. 155 ( 9 ) .  

1. Subsection 9, see. 155, of The Code, applies to actions sole& cognixable in 
the courts of equity, under the practice prior to C. C. P. It does not apply 
to actions of which the courts of law and equity had concurrent juris- 
diction. - 

*SHEPHERD, J., did not sit in this case. 
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2. A receipt in full, obtained by a debtor from his creditor by fraud, could 
have been nullified in an action at law, under the old practice, by a plea 
and proof of fraud in obtaining it. 

3. Therefore, where a debtor obtained a receipt in full from his creditor, upon 
paying only twenty-five per cent of the debt, by fraudulent representa- 
tions, and the creditor sued for the residue of his claim more than three 
years after his cause of action accrued, but within three years after dis- 
covery of the fraud: Held, that his action was barred by the statute of 
limitations. 

4. The act of 1889, amending section 155 (9) of The Code, does not apply to 
this case. 

CIVIL ACTION, tried before Shephed, J., and a jury, at April Term, 
1888, of NEW HANOVER Superior Court. 

The questions to be decided are sufficiently presented by the case stated 
on appeal, and the following is a copy of so much thereof as need be 
reported here : 

"In the month of October, 1881, the defendants became indebted to 
the plaintiffs in the sum of thirty-two hundred and six dollars and 
fifty-three cents ($3,206.53) for goods sold and delivered. On 19 No- 
vember, 1881, the defendants made a deed of assignment of all their real 
and personal estate to one Fernberger, in  trust for the payment of their 
creditors, with certain preferred classes, the plaintiffs not being among 
the preferred creditors. On 5 July, 1882, after some negotiations, the 
plaintiffs, through their attorney, agreed with defendants to compromise 

and settle their claim at twenty-five cents in the dollar, and on 
(166) that day the money was paid to said attorney, and he signed a 

simple receipt i n  fuII, for the debt of the plaintiffs, on the face 
of the account for the goods which they had rendered to defendants. 
This action was commenced on 13 December, 1886. 

"There was evidence tending to show that some of the preferred debts 
in the deed of assignment were fictitious, and that plaintiffs were induced 
to assent to the compromise by the false and fraudulent representations 
of defendants that all of the preferred debts were honest and bona fide, 
and that plaintiffs did not discover that those representations were false, 
and that some of the preferred debts were fictitious, until within three 
years before the commencement of this action. 

"His Honor intimated his opinion that this case was not heretofore 
solely cognizable by the courts of equity, but there was a concurrent 
jurisdiction at law, and, therefore, the case was not within the saving 
of The Code, sec. 155, subdivision 9, and the action was barred by the 
statute of limitations. I n  deference to this intimation, the plaintiff 
took a nonsuit, and appealed." 
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E. C. Smith a,md T. W .  Strange fo~r pla,intiffs. 
George Dawis for defewdant. 

MERRIMON, J., after stating the case: The cause of action alleged in  
the complaint is clearly barred by the statute of limitations (The Code, 
see. 155, par. I ) ,  if the latter, as contended by the defendants, is applica- 
ble in  this case. The plaintiffs contend, however, that i t  is not perti- 
nent; that the ninth paragraph of the same section is-that i t  embraces 
and applies to the present and all like causes of action, and, therefore, 
their present cause of action is not barred, the action having been 
brought within three years next after the discovery of the alleged fraud. 

The bar of three years applies to the class of cases specified in  
the ninth paragraph mentioned. It prescribes that, "an action (167) 
for relief on the ground of fraud or mistake, in  cases which 
heretofore were solely cogwizaible by courts of equity, the cause of action 
in  such cases not to be deemed to have accrued until i h e  discoqery by 
the aggrieved party of the facts constituting such fraud or mistake." I t  
will be observed that this paragraph applies only to causes of action 
founded on the ground of fraud or mistake, solely cognizable by courts 
of equity, prior to its enactment. Whatever may have been the legis- 
lative motive for such restrictive application, i t  plainly exists, and the 
courts must give it effect. Prior to the enactment of the present method 
of Code procedure in this State, including the statutory provisions just 
cited, there prevailed therein a settled and well-understood distinction 
between causes of litigation of which courts of equity have sole and 
exclusive jurisdiction, and such as they had jurisdiction of concur- 
rently with the Superior Courts, as distinguished from them. Of the 

1 former class, there were such as were founded on fraud and mistake, and 
to these the paragraph of the statute above recited clearly applies; it 
does not, however, apply to cases as to which such courts had concur- 
rent jurisdiction. This is the plain implication from the statute, and, 
moreover, this Court has so decided in repeated cases. I n  Bkouat v. 
Parker, 78 N. C., 128, it is said, that "the act, however, may be regarded 
as a legislative declaration that the effect of the statute cannot be de- 
feated, even in case of undiscovered fraud, unless the fraud is such that 
the jurisdiction of a court of equity was alone competent to afford 
relief." I t  was also said in  E,ge~tom v. Logan, 81 N.  C., 172, that, ('if 
the express trust alleged to arise out of the vague and indefinite words 
used by the defendant at  tbe time of the transfer was not determined by 
the first demand, and the antagonistic relations thereby produced, i t  is 
nevertheless manifest that there are concurrent remedies at  law 
and in  equity, and hence the case does not come within the saving (168) 
of the statute." S p m i l t  v. Sardewofi ,  79 N.  C., 466, is  to the 
like effect. 
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Granting that in  some aspects of the plaintiffs' alleged cause of action, 
i t  was formerly cognizable in a court of equity, i t  certainly was not ex- 
clusively so-a court of law had concurrent jurisdiction. Accepting the 
evidence produced on the trial as true, in  connection with the pleadings, 
as we must for the present purpose, the defendants owed the plaintiffs 
simply a sum of money specified for goods, and the former fraudulently, 
and by false and fraudulent representations and inducements, led the 
l a t t e r to  receive twenty-five percevdum of the debt so due them in dis- 
charge of the whole thereof, and to execute a receipt proper as to form for 
the whole. But this did not conclude the plaintiffs at law-they might, 
notwithstanding such payment and receipt, have maintained an action 
a t  law to recover their debt, less the payment, because the transaction, 
including the receipt adverse to them, was fraudulent, and the plaintiffs 
might have treated it as void, and such fraud appearing on the trial, the 
court would have allowed them to recover judgment for the debt. Fraud 
vitiates and renders void and nugatory such like receipts and acquittances, 
so that they cannot, when properly objected to, be successfully interposed 
and stand in the way of a recovery at  law. I t  has such effect in cases 
like this, both in  law and equity. Story on Conts., sec. 495; Chit. on 
Conts., 590; Broom's Phil. Law, 42 at sq.; 1 Chit. on PI., 581, 584; 
1 Saunders on PI. and Ev., 823; Blliott v. Loyam, Phil. Eq., 163; 
Wilson u. White, 80 N.  C., 280; E g e ~ t o n  v. Logam, 81 N. C., 172; 
Humptom v. Cohen, 73 Ill., 303. 

As, therefore, the plaintiffs' cause of action was cognizable, both in 
courts of law and equity, i t  is barred by the statute of limitations first 
above cited. 

The learned counsel for the plaintiffs contended on the argument, that, 
accepting the evidence as true, the defendants had perpetrated a gross 

fraud upon them, which they had not been able to discover until 
(169) the statutory bar had become effectual against them, and that 

the court ought, in the exercise of its equitable authority, to 
prevent the defendants from taking advantage of the bar at  law, upon 
the ground that i t  would be manifestly inequitable and unjust to allow 
them to take and have advantage of their own fraud, to the grievous 
prejudice of the plaintiffs, and they cited and relied upon the rule of 
equity invoked as stated in  Story's Eq. Jur., sees. 1521, 1521a, and 
Kirby v. Lalce Shoro, eke., Railroad Co., 120 U. S., 130. 

This contention would have great force but for the statutory pro- 
visions already cited and applied. I n  this State the principles both of 
law and equity are applied now in and by the same court, in the same 
action, and the same cause of action, when need be and i t  seems to us 
clear that the purpose, then in part, of the statute, was to prevent 
the exercise of the power invoked in cases like the present one. I t  pre- 
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scribes in  plain terms the classes of cases in which the cause of action 
shall not be deemed to have accrued until the fraud shall be discovered. 
Why is the restriction made to apply to one class of cases and not to 
others? I t  was intended to serve some purpose-that indicated in the 
paragraph cited. I f  it had been contemplated that the courts should 
exercise the power as formerly, then this paragraph was unnecessary and 
would serve no useful purpose, because the courts could interpose their 
power, as justice and occasion might require, just as before the present 
statute of limitations and method of procedure began to prevail. 

I n  the case last cited, the learned judge adverts to the similar restric- 
tions upon the courts of the State of New York, whose statute is sub- 
stantially-almost literally-like that of this State to which we refer 
above. The Courts of Equity of the United States are not troubled by 
such restrictions, nor, it seems, are they generally affected, if at all, by 
the practice of the courts of the several States i n  administering 
the principles of equity. Their jurisdiction is the same as that (170) 
of the High Court of Chancery in  England, subject neither to 
limitation nor restraint by State legislation, and i t  is the same and 
uniform throughout the States of the Union. Hence, the United States 
Court could, in  the case cited, exercise the authority and grant relief 
that we are constrained to deny. 

The counsel of the plaintiffs bring to our attention an act passed by 
the General Assembly at its late session, which simply strikes out of the 
paragraph above recited, of the section of the statute cited, the words, 
"in cases which heretofore were solely cognizable by courts of equity." 
This act has no application, by its terms or effect, to this appeal. 

No  question is raised in the record by it, nor has the action in any 
aspect of i t  been directed or tried with a view to it, or its effect upon 
the subject-matter of the action. 

No  error. Affirmed. 

Cited: Osborne a. Willces, 108 N. C., 675; Alpha, Mills v. Engine Go., 
116 N. C., 803. 

HENRY TUCKER v. FLORA TUCKER.* 

Homestead- Widow. 

A homestead, whether laid off to a husband in his lifetime, or to his widow 
(there being no children), after his death, cannot be divested in favor of 
the heir by the release or extinguishment of the deceased husband's debts. 

*SHEPHERD, J., did not sit in this case. 
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THIS action was commenced in the Superior Court of NEW HANOVER 
County, to have the defendant's dower allotted to her in the land men- 

tioned in the pleadings, and heard, upon appeal from the clerk, 
(171) at Spring Term, 1888, before Shepherd, J., upon the following 

facts, found as a special verdict: 
"William Tucker, the husband of the defendant, died seized and pos- 

sessed of the property in controversy, leaving the defendant as his widow 
and the plaintiff as his only heir at law, said plaintiff being an adult 
brother; and that said William Tucker died in the year 1880; that at 
the date of his death, said William Tucker left some debts, but that said 
debts have been since paid by the plaintiff, in the year 1887; that in the 
year 1880, while said debts were exi~dng, defendant had her homestead 
laid off and allotted according to law; that the personal property was 
exhausted in the payment of the debts, and was insufficient to pay them, 
and the final account of said Flora (defendant), as administrator (ad- 
ministratrix), who was duly qualified as such, was filed and approved 
on 1 February, 1882." 

Upon these facts, his Honor adjudged that the plaintiff was not en- 
titled to the relief demanded, and that the defendant was entitled to the 
homestead which had been set apart to her. 

From this judgment the plaintiff appealed. 

DAVIS, J. I t  is said for the plaintiff, thad if the husband dies, leaving 
no debts and no children, the widow will not be entitled to a homestead, 
but only to dower, and i t  is insisted that, this being so, the homestead is 
conferred simply as a protection against creditors, and that if the home- 
stead has been assigned, and the heir, representing the deceased debtor, 
pays off the debts, there will no longer be a necessity for the continu- 
ance of the homestead estate, and the heir will become entitled to  the 

land, subject only to the widow's right of dower; and for this 
(172) position Huger d. Nixom, 69 9. C., 108, is cited. I t  is there said, . 

that where no homestead was laid off in the lifetime of the 
husband, i t  may be laid off as a protection against creditors, but is valid 
and available against them only.- "As between the widow and the heirs, 
the estate goes under the general law," and there is a quoem as to what 
would be the result, if the heir should procure the creditor to release 
and extinguish the debt, which seems toAhave been done in  the present 
case. 

I t  appears, from the statement of facts agreed, that there were debts, 
and that the homestead was allotted to the widow (defendant) according 
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t o  law, a n d  t h e  allbtment o r  assignment was  void. Smith  v. McDolta,ld, 
9 5  N.  C., 163, and cases there cited. 

W e  a r e  clearly of t h e  opinion t h a t  t h e  homestead, whether la id off t o  
t h e  husband i n  his  lifetime, or, when h e  leaves no children, t o  h i s  widow, 
a f t e r  h i s  death, cannot  be divested i n  favor  of t h e  he i r  by t h e  release o r  
extinguishment of the  debts of t h e  deceased husband, b u t  it shal l  i n u r e  
t o  t h e  benefit of t h e  widow "during h e r  widowhood." Constitution, 
Art. X, sec. 5;  T h e  Code, see. 514. 

No error. Affirmed. 

(173) 
W. W. BROWN ET AL. V. ELIZABETH WARD ET AL.* 

Deed, Comtructiom of-The Code; sec. 1396, Election. 

1. A deed of gift, executed in 179Q by W. B. to  his son J. B., "during his 
natural life only, and then to return to the male children of said J. B., 
lawfully begotten of his body, for the want of such to return to  the male 
children of my other sons W. and B., their proper use, benefit and behoof 
of him, them and every of them, and to their heirs and assigns forever," 
with covenants, etc., vested a life estate in J. B., with remainder in fee to 
his sons as  tenants in common under the act of 1784 (The Code, see. 
1326). 

2. J. B., being such life tenant, devised the lands, with parts of other tracts 
he owned, to his wife for life, and then to P. B., one of his seven sons, to 
be by him "enjoyed during his natural life, without impeachment of 
waste," and after his death "to the children of my son who may be living 
a t  his death, to  them and their heirs" pw ~tirpes, and P. B. and his 
mother having taken possession of the lands, conveyed by deed of bargain 
and sale the land in dispute, with others, to one B. B. in fee with war- 
ranty:  Held, in an action by the children of P. B, against the defendants, 
who were in possession and claimed through the deed to B. B., that the 
plaintiffs were entitled to recover. 

3. P. B. having elected to  take under the will of his father, J. B., the full estate 
for  his own life, in the land to which he was entitled to  a fractional 
interest only under the deed of his grandfather, W. B., could not repudiate 
the will of J. B. in so f a r  as  i t  gave the remainder after his death to  his 
surviving children. 

4. When one disposes by will of the absolute right in property in which he  has 
a limited interest only, he necessarily shows an intention to extinguish all 
other conflicting adverse rights, whether vested or contingent. 

CIVIL ACTION, f o r  recovery of land, t r ied before Shepherd, J., a t  
S p r i n g  Term,  1888, of t h e  Superior  Cour t  of CARTERET. - 
*SHEPHERD, J., did not sit in this case. 
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William Borden, being the owner in fee of the tract of land described 
in the complaint, the possession whereof is demanded in the action, on 

1 May, 1790, by deed of gift, conveyed the same, with the other 
(174) lands, to his son Joseph Borden, Sr., "during his natural life 

only, and then to return to the male children of the said Joseph 
Borden, lawfully begotten of his body," with further limitations contin- 
gent upon his having such. 

The donee for life entered accordingly into possession of the said 
tract, and held the same until his death in  1825. Two years previous 
thereto, he made a will, sufficient in  form to pass both real and personal 
estate, which was admitted to probate at  March Term, 1825, of the 
County Court of Carteret. The testator has acquired a large landed 
estate in Carteret and Hyde counties, besides that obtained under the 
deed of his father, which he devises in distributive parts, as well as 
personally, among his children, of whom were living, at  the time of his 
decease, seven sons, William Hall, Thomas R., David W., James W., 
Joseph J., Benjamin and Isaac Pennington Borden, and a daughter, 
Mary. His  wife Esther also survived him. I n  one of the clauses of the 
will the testator devises to his son, Pennington Borden, with other real 
estate mentioned, to use his own words, "the plantation where I live, 
between Harlow's Creek and the water. fence at  Pagnanet's Landing, on 
New Port  River, and running with the fence and boundary described, 
to my son Joseph, that part next to said creek,'' this being, as we under- 
stand the case agreed, the territory in  dispute, which, in  the first dispos- 
itive clause, is given to his wife Esther for her use during life, and in  
the latter clause to said Pennington, qualified by the words: "To be by 
my said son Pennington enjoyed during his natural life, without any 
impeachment of waste, and after the death of my said son Pennington 
Borden, I give tha same to  t h e  child~eun of my son who m y  bs living at  
his death to them and their heirs forever, and if any of the children of 
my said son should die in his lifetime, having children, such children 

shall take the share of lands to which their father or mother 
(175) would have been entitled, had they have lived, with one-ninth of 

my movable estate." 
Pennington Borden and Esther took possession of the lands devised 

to them in manner aforesaid, and by their deed, bearing date 25 Sep- 
tember, 1835, for the recited consideration of $2,500, sold and conveyed 
the disputed portion of the devised lands and some others to Benjamin 
Borden, Sr., and his heirs, with warranty of title in fee. 

Pennington Borden died intestate on 25 December, 1878, leaving 
three children, William W. Borden, Emma H. Borden and Anna F. 
&win, who, as plaintiffs, prosecute the present action. Esther, the 
widow, died on 19 August, 1853. 
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The defendants claim title under the deed to Benjamin Borden, Sr., 
who, at his death, devised the land to Benjamin F. Borden, by whose 
deed, dated in  1843, i t  was conveyed to Rufus Ward, and descended, at 
the death of the latter, to the defendants, in whose possession, succes- 
sively, i t  has been since the execution of the deed of Pennington and 
Esther in September, 1835. 

The present action was begun by the issue of a summons, on 14 Octo- 
ber, 1884, not quite six years after the death of said Pennington and the 
vesting in possession of the plaintiffs' claimed estate in remainder, under 
the will of said Joseph Borden, Sr. The value of the annual rent is, by 
agreement, fixed at $15, and the foregoing statement of facts is sub- 
mitted to the court for an adjudication of the title, to the end that if i t  
rules in favor of the plaintiffs, judgment shall be entered for the recovery 
thereof, and for damages ascertained as aforesaid, from a period begin- 
ning three p a r s  before suit, and extending to the trial; and if for the 
defendants, judgment of nonsuit shall be entered. The court being of 
opinion that the plaintiffs were entitled to the premises, gave 
judgment accordingly, and the defendants appealed. (176) 

No counsel fo'r phintifls. 
C. R. Thowas,  Jr., m d  C. M.  Busbele f0.r defemhnts.  

SMITH, C. J., after stating the facts: The construction and operation 
of a deed executed at the same date and by the same original owner, 
William Borden, Sr., to another son of the donor, bearing his name, and 
conveying, by gift, other lands, with essentially similar limitations as 
that now before us, came before this Court for determination in Borden 
v. Thomas, 6 Ired., 209. The lessor, the son William, donee of a life 
estate, conveyed the land, as if the owner of an estate in  fee, to James 
Porter, from whom the defendants deduced their title. The lessor was 
the only son of the donee, William Borden, J r .  The Court held, 
Daniel, J., delivering the opinion, that the said William had but an 
estate during his life, and the estate in remainder vested in his only 
son, who brought the action in fee, and that he was entitled to recover, 
the warranty having no other effect than as a covenant, under section 8, 
chapter 43 of the Revised Statutes, now found in The Code, sec. 1334. 
The words of inheritance which follow the last limitation to the male 
children of the sons of Benjamin and Joseph being equally applicable 
to the male children of said William, enlarged his remainder also into 
a fee. 

The decision determines an interpretation of the deed before us, 
which gives a life estate only to the said Joseph Borden, Jr., and the 
estate in  remainder, after its termination in fee, to his seven sons as 
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tenants in common, 'under the act of 1784 (The Code, see. 1326), the 
said Pennington being entitled to an undivided seventh part thereof. 

The cases are similar in that the life tenants undertake, the 
(177) one by deed, the other by will, to convey the absolute property 

in the respective tracts, while they are unlike in  that the estate 
in  remainder, in  that cited, vested in one, and in our case in several; 
but the principle involved is common to both, and each endeavored to 
dispose of land, as his own, when he had but a limited estate in it. 

I t  is true the testator Joseph devises, in terms, a full estate for life, 
subject to his widow's life estate, to a devisee who had an undivided 
share therein under his grandfather's deed, but if accepted and acqui- 
esced in by the other tenants, i t  was a different and enlarged estate, 
except in  duration and time of possession, from that which he could 
have claimed under the deed had he refused the provisions made for his 
benefit bv the will. 

I t  is a rule of general application that one cannot claim under and 
against a written instrument, if it undertakes to dispose o,f his property 
to others, and gives him property which he would not otherwise have; if 
he takes the latter, he must surrender his own. This is called an elec- 
tion, and most frequently in testamentary dispositions one is called on 
to make it, or by his acts is  held to have made it, and binds himself 
thereby. 

"It is sufficient to raise a case of election," says Story, J., "that the 
testator does dispose of property which is not his own, without any 
inquiry whether he did so knowing it not to be his own, or whether he 
did so under the erroneous supposition that i t  was his own. I f  the yop.  
e ~ t y  wm knowfi no& to ba his own, it wlould bet a1 dear case of electiom." 
2 Eq. Jur., see. 1093. 

Again: "It may be added, that when a party, by his will, disposes of 
the absolute right in property, in which he has a limited interest only, 
ha necessarily shows an  indention tot oxtir~guislh all other co-nfEictifig 

adve~se .I-ghis, whether they are present or future, vested or con- 
(178) tingent, and consequently i t  must be wholly unimportant whether 

the interests so extinguished are great or small, immediate or 
remote, valuable or trifling." Ibid., see. 1096. 

I n  the same direction are our own adjudications-Sigmom v. Hawn, 
87 N. C., 450; Isler v.  Isler, 88 N. C., 576. 

The principle, enunciated clearly, takes in the facts of the present 
case, which show an election to have been made. The testator had full 
knowledge that his own estate expired with his life, and that he had no 
further control of the property, which then passed to his sons. Treat- 
ing it as his own, he makes a distribution of it, with his own large 
estate, among his children, i n  a manner he seems to have considered 
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just and fair, and which they seem to have acquiesced in  and left undis- 
turbed-the other six, whose shares he gives to Pennington and his 
mother, making no resistance thereto, content to keep what the will gives 
them. Pennington, acting in  a similar manner, sharing with his mother 
the full estate for his own life in  the land, of which he had a fractional 
interest only, recognizing the title derived under the will, in selling and 
conveying the land, with warranty, to the before-named vendee, surely 
he cannot now be allowed to repudiate the will in  so much of it as gives 
the remainder, after his death, to the plaintiffs, his surviving children. 
I t  is manifest that he, as well as the others, so far  as appears, has 
accepted the beneficiary provisions of the will, and, i n  doing so, sur- 
rendered any right under the deed of his grandfather inconsistent there- 
with, and must, as must those claiming under his deed to Benjamin 
Borden, abide by his election and take the estate given in  the will. 

Then, at  Pennington's death, terminated his estate in  the land, and 
the remainder vested in possession in  the plaintiffs. 

There is no error, and the judgment must be affirmed. 
No  error. Affirmed. 

Cfited: Woodlief vl. Woodlief, 136 N.  C., 138; Earrthardt v. Clement, 
. 137 N. C., 93. 

~ F. D. KOONCE, ADMINISTRATOR OR ANN KOONCE, v. OLIVIA RUSSELL, 
ADMINISTRATRIX, ET AL. 

Compromise-Contracts, Existing Laws Deemed Part of-Comt. 
U. S., Art. I ,  see. 10-Tha Code, sec. 574. 

1. The payment and acceptance of a less sum than is actually due, in compro- 
mise of the whole debt, is a complete and valid discharge, under The Code, 
sec. 574. And this is so, although the debt compromised was one con- 
tracted and reduced to judgment before section 574 became the law, if the 
compromise was made after section 574 was enacted. 

2. As, under section 574, the payment of a less sum where a greater is due, is 
not a discharge, unless voluntarily accepted as a compromise by the 
creditor, the section is not in conflict with Article I, section 10, Const. 
U. S., in its application to pregxisting contracts. 

3. Laws existing at the date of a contract are deemed part of the contract. 
Therefore, a compromise, made since section 574 was enacted, is construed 
as if section 574 had been incorporated in its terms. 

CIVIL ACTION, tried before Shepherd, J., at Fall Term, 1888, of 
ONSLOW Superior Court. 
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This was a, motion in  an original cause, being a special proceeding, 
instituted by the creditors of Daniel L. Russell, deceased, against the 
defendants, Bellamy and Russell, his executors, formerly acting, and the 
defendant Olivia, who is now administratrix cum testamedo anltexo of 
said Daniel L. Russell. The motion was heard before Shepherd, Judge, 
at  the Fall  Term, 1888, of the Superior Court of Onslow County. The 
plaintiff's intestate, Mrs. Anna Koonce, died in the year 1877, but, 
before her death, she had recovered two judgments against the said 
executors of Daniel L. Russell-the first for the sum of $811.82, at  the 
Pall  Term, 1871, of Onslow Superior Court, and the second for the sum 
of $852.74, at  the Spring Term, 1873, of said court. 

As one of the creditors of Daniel L. Russell, deceased, the said Anna 
Koonce made herself a party to a special proceeding instituted by his 

creditors in the year 1879, and proved and filed said judgments 
(180) rendered against the executors, and the special proceeding is still 

pending. I n  October, 1885, Daniel L. Russell, the defendant, 
acting as the agent of the executor or administratrix of Daniel L. 
Russ&, deceased; offered the sum of $1,000 by way of compromise of the 
two judgments, then amounting in  the aggregate to $1,492.29 ; and said 
agent further offered to pay the costs that had accrued in said special 
proceeding, and also in the two actions wherein plaintiff's intestate had 
recovered said judgments against the executors of Daniel L. Russell. 
The plaintiff accepted the offer, and gave the personal representative of 
Daniel Russell, deceased, a receipt in full for the whole amount of the 
judgment. The costs in said suits, and in the special proceeding, have 
not been paid. 

The motion was for a judgment in  favor of plaintiff for the balance 
due the estate of his intestate on the above-mentioned judgments, after 
deducting the $1,000 paid as a compromise. 

This motion was refused. Thereupon, plaintiff excepted and appealed. 

8. W. Islev for ph,intif. 
No coumel for defendants. 

AVERY, J. The plaintiff's counsel presented and relied upon the single 
point, for which he had contended in  the court below, that plaintiff was 
entitled to recover the sum of four hundred and ninety-two dollars and 
twenty cents, being the difference between the aggregate amount due on 
the two judgments and the amount actually paid by the administratrix 
Olivia Russell, through her agent, in, compromise for the whole. 

I f  the compromise had been made prior to the passage of the act of 
1874-75 (Laws of 1874-75, ch. 178, see. 1, The Code, see. 574)) the pay- 
ment of one thousand dollars would not have discharged the debt, but 
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would have been valid only pro tando, leaving to the plaintiff the (181) 
right to collect the difference between the sum paid and that 
actually due, as he seeks to do in  this action, because the agreement to 
receive a part for the whole was held to be a lhudurn plaictum as to all 
in  excess of the sum actually paid. Currie! v1. Eenrrzady, 78 N .  C., 91 ; 
Hayes v. Dav6&on, 70 N.  C., 573; Mitchell v. Sawyer, 71 N. C., 70; 
Love v. Johnston, 72 N.  0.. 415. 

The contract, to accept dne thousand dollars as a payment in full of 
both judgments, was made, however, in  October, 1885, and when the 
statute (The Code, sec. 574) was and had been for many years the law 
of the land. But  the plaintiff's counsel contends, that the last named 
act could not be construed to apply to a debt, upon which the plaintiff's 
intestate, recovered judgment before i t  was enacted, because i t  would be 
a violation of section 10, Article I, of the Constitution of the United 
States, to give to the la& a retroactive effect, and he relied upon the 
case of Edw0,rds v. Kearzey, 96 6. S., 595, to sustain the position. The 
parties contracted as; to payment with reference to the law in  force, 
when the contract was made. and. if such a r e c e i ~ t  had been deemed a 

But  the compromise must be conside&& just as though the statute (The 
Code, see. 574) had been incorporated into the receipt given by the 
plaintiff. 

"The obligation of a contract consists in  its binding force on the party 
who makes it. This depends upon the law in  existence when it is made. 
These are necessarily referred to in all contracts, and form a part of 
them, as the measure of the obligation to perform them by the one 
party, and the right acquired by the other." Cooley's Cons. Lim., p. 285. 

A law providing that, if creditors, in the exercise of their own 
judgment, voluntarily accept a part of a debt already in  existence (182) 
in  discharge of the whole, cannot be held to impair the obligation 
of the original contract. Grant v. Hughes, 96 N. C., 177; Ficlcey v. 
Merrimom, 79 N. C., 585. 

No error. Affirmed. 

Cited: Coppersmith v. Wilson, 104 N.  C., 31; Long v. Walker, 105 
N. C., 94; Boykin v. Buia, 109 N.  C., 503; Bank v. Commissio~ers, 116 
N. C., 362; Holden v. Wawm, 118 N. C., 327; Hutchim v. Durha,rn, 
ibd.,  468; Caldwe71 v. Wiboa, 121 N.  C., 469; Witikowsky v. Baruch, 
127 N. C., 315; In re Williahns, 149 N. C.:435; R0sse.r v. Bywum, 168 
N. C., 342; Supply Co. v. Watt, 181 N. C., 433; Movgan v. Bank, 190 
N. C. ,  209. 

nudurn pacturn, under the law then existing, as to any part of the debt, 
a subsequent act could not have supplied the want of consideration. . 

- 
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ADRIAN & VOLLERS v. McCASKILL & McLEAN. 

Negotiable Papew44ability of Indomers beitween ThmelvescBlanli 
Indowements, Oral Evidence to Explain,. 

1. One who obtains possession of a negotiable paper, after indorsing it, is  
restored to his original position, and cannot hold intermediate parties who 
could look to him. It is equally true that one who derives possession of 
the paper from him, with notice of this fact, cannot hold such intermediate 
indorsers liable; and when such indorsements are  in blafik, oral testi- 
mony is admissible to  show the relation in which they stand. 

2. The construction placed upon The Code, see. 177, by Harr is  v. BurwsZZ 
and Martim v. Richar&so%, is confined to the makers of promissory notes, 
and does not apply as  between indorsers. 

3. The payee in a negotiable note indorsed i t  in blank and delivered it, before 
maturity, to  McC. a s  a collateral. McC. also indorsed the note in  blank 
before maturity, and delivered it  to W. & Co. as  collateral. McC. redeemed 
and took up the note from W. & Co., before i ts  maturity, and continued to 
hold i t  until after its maturZty, when he returned i t  to the payee without 
erasing his (McC.'s) name a s  indorser. The pauee then sold the note to 
plaintiffs fo r  value. Plaintiffs had no actual notice of the former dealing 
and transactions connected with the note: Held, (1) that  a s  plaintiffs 
derived their title directly from the original payee, who had reacquired 
title, they could not hold the indorser McC.; (2)  that  plaintiffs were 
affected with, and bound by, notice of what appeared on the note itself, 
to  wit, that  the  person from whom they purchased was the payee and 
first indorser ; (3) that the indorsement of McC., although in blank, could 
not have been filled up by plaintiffs with their own names, because, hav- 
ing purchased the note from the payee, whose indorsement was prior to 
McC.'s, it would have been a gross wrong, if not a fraud, upon McC.; (4)  
that  plaintiffs could not hold McC. a s  a n  accommodation indorser or 
guarantor, because, having purchased the note after maturity, and with 
notice of its dishonor, the facts which discharged McC. could be set  up a s  
a defense. 

(183) CIVIL ACTION, t r ied before Shipp, J., a t  J a n u a r y  Term,  1889, 
of the  Super ior  Court  of NEW HANOVEB County. 

T h e  following i s  a s ta tment  of t h e  facts  agreed upon  b y  t h e  part ies:  
On 1 0  J a n u a r y ,  1884, one M a r y  J. F a i r l y  executed h e r  promissory 

, note i n  writing, under  seal, a copy of which said note  a n d  t h e  endorse- 
ments  thereon i s  a s  follows, t o  w i t :  

"$1,386.65. LAURINBURG, N. C., 10 J a n u a r y ,  1884. 

"On o r  before the first d a y  of November next  I promise t o  p a y  to 
W. 0. Patterson, o r  order, t h e  s u m  of one thousand three hundred  and 
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eighty-six dollars an2 sixty-five cents for value received. This note to 
bear interest at the rate of ten per cent after maturity. 

"10 January, A. D. 1854. 

"Payable at the office of McCaskill & McL. 
"MARY J. FAIRLY." [Seal.] 

Upon which were the following indorsements, to wit: 
"W. C. PATTERSON, 
'(MOCASKILL & MOLEAN." 

"Received on the within note forty-five dollars and ninety-seven cents. 
"W. C. PATTERSON. 

"14 January, 1885." 

That afterwards, in the month of January, 1885, and after the ma- 
turity of the said note, plaintiffs became the purchasers for value of 
the said note, from the said W. C. Patterson, indorsed as above 
set forth, without any actual notice whatever of any of the equi- (184) 
ties or defenses set up in the answer of the defendants, who were 
sued as indorsers. 

I t  is admitted that the following facts are true: That early in the 
year 1884, the defendants agreed with W. C. Patterson, the payee named 
in the note described in article two of the complaint (and set forth 
above), to make advancements to him in money and goods during said 
year, to enable him to cultivate his farm during said year, and to secure 
the defendants for such advancements as they might make to him, said 
Patterson indorsed the said note in blank and delivered it to the defend- 
ants in February, 1884, to be held by the defendants as collateral security 
for such Sum or sums of money as he (Patterson) might owe the de- 
fendants at the end of 1884; and that on 23 February, 1884, the defend- 
ants indorsed said note in blank, and, with the knowledge and consent of 
said Patterson, delivered the same to Geo. W. Williams & Co., of Wil- 
mington, N. C., to be held by said Geo. W. Williams & Co. as collateral 
security for money loaned to the defendants in 1884, and that the in- 
dorsement on said note by the defendants was solely to secure said Geo. 
W. Williams & Co., as above stated; that on 15 October, 1884, the de- 
fendants paid the said Geo. W. Williams & Co. the money borrowed of 
them as above stated, and the said Geo. W. Williams & Co. returned the 
aforesaid note at the same time tot the defendants; that the defendants 
held the said note thereafter as collateral security, as aforesaid, until 
5 December, 1884, when they returned said note to the said W. C. Pat- 
terson, they being satisfied to trust him for the balance then due them 

153 



I 
I IN  T H E  SUPREME COURT. [I03 

1 without said collateral security, and, at the time the defendants returned 
said note to the said Patterson, they, by accident, oversight and mis- 

I take, failed to erase their names as indorsers on said note; that at  
(185) the time said note was returned to said W. C. Patterson, i t  was 

well known to him that they were not liable as indorsers on said 
note, and they believe he well knew that they failed and omitted to erase 
their names through accident, oversight and mistake, and that i t  was 
well known to the said W. C. Patterson at the time the defendants re- 
turned aforesaid note to him, on 5 December, 1884, that the names of 
the defendants, as indorsers in blank, were not there for his accommoda- 
tion, and that he well knew he had no legal or moral right to use their 
names as such, and that he well knew he had no right to deliver said 
note to plaintiffs with the indorsement of the defendants in blank on 
the same. 

The plaintiffs objected to the introduction in evidence of the said 
facts set up by the defendants, and insisted that, as it was admitted (as 
hereinbefore stated) that they had no actual notice of them, that the 
evidence of said facts was not competent or admissible against them. 
His Honor held that the evidence was competent, and thereupon gave 
judgment for the defendants as set forth in the record of this action. 
From this judgment the plaintiffs appealed. 

E. S. Martin for pla,indiffs. 
Jrto. D. Shaw for defemhnts. 

DAVIS, J., after stating the case: The note is dated 10 January, 1884, 
and is payable to "W. C. Patterson or order," on 1 November. I t  is 
indorsed by the payee and by the defendants, the name of the payee 
appearing as first in order. On 25 January, 1885, more than twelve 
months after its date, and long after its maturity, the plaintiffs became 
the purchasers from the payee, with the indorsement as set forth. 

Were the facts, admitted to be true, admissible to explain the char- 
acter and nature of the indorsement of the defendants? 

The plaintiffs say that, as they had no actual notice of ('any 
(186) such equities of defense," and were purchasers for value, the 

evidence was not competent as against them. 
By statute, promissory notes, whether with or without seal, are made 

assignable, "in like manner as inland bills of exchange are by custom of 
merchants in England." They are, in the language of the mercantile 
law, "negotiable," and may be transferred and negotiated, free from 
any equities which exist between the original parties to them. "Each 
indorser, including the payee, down the line, has and passes the legal 
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title, and his indorsement in  legal import is a contract with his indorsee, 
and all subsequent holders by indorsement, that the maker will pay the 
note, or . . . he will." Hill v. Shields, 81 N. C., 250, and the 
cases there cited, and innumerable decisions, English and American, 
cited in Parsons, Daniel, Randolph and other elementary writers upon 
the subject, indicate the solicitude of courts to protect banam fide pur- 
chasers and innocent holders or negotiable paper, so essential to com- 
merce and trade; and the construction placed upon section 177 of The 
Code (C. C. P., sec. 55)) in Hawis v. Burwell, 65 N.  C., 584, and 
Martin v. Richardson, 68 N.  C., 255, has been limited to the makers of 
promissory notes, etc., and held not to apply as between indorsers. 

Conceding the importance of protecting bolta fide holders of commer- 
cial paper "in its unchecked circulation," what are the liabilities of the 
defendants in  the present case? That the holder of a negotiable note is 
presumed to be the owner admits of no question, and that, after such a 
note is put in circulation, indorsers are liable in the order of succession, 
is equally clear, if the indorsement be not limited or qualified. No prior 
indorser can look to any subsequent indorser. "One who obtains posses- 
sion of a bill or note, after indorsing it, is restored to his original posi- 
tion, and cannot, of course, hold intermediate parties, who could look to 
him again." 2 Ran. Com. Pa. S., 719. It must be equally clear 
that one who derives possession from him, with notice of this fact, (187) 
cannot hold such intermediate indorsers liable, and, when such in- 
dorsements are in  blank, parol testimony is admissible to show the 
relation in which they stand. Ibid., secs. 778, 841 and 883. 

When the note was returned to Patterson, he became again the owner, 
and, as between him and any subsequent indorsers, the relation of 
indorser and indorsee ceased. The plaintiffs were not the indorsers of 
the defendants. I t  is clear that Patterson could not, by reason of the 

I blank indorsement of McCaskell & McLean, h d d  them liable for the 
note, for he stood in  the relation to them of a prior indorser. The plain- 
tiffs derived their title directly from Patterson, the original payee, who 
had reacquired the title, and not as successive indorsers, deriving title 
through the indorsement of the defendant; and this distinguished this 
case from Hi2Z v. Shields, sup-ra; Parker v. StaJlinp, Phil., 590, and 
similar cases. 

The plaintiffs were affected with, and bound by, notice of what ap- 
peared upon the note itself, and they took the note from the original 
payee, bearing upon its face the fact that he was the first indorser, and 
that the defendants were his indorsees. 

An indorsement in  blank by the payee is presumed to have been- 
intended as a transfer, and, though this may be rebutted by parol proof 
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(Da,vis v. Morgan, 64 N. C., 570)) tho admitted facts in  this case show 
that the indorsement by the payee was in accord with the presurnption- 
a transfer to McCaskill & McLean. 

But i t  is insisted that, as between the indorsers in blank, the holder 
may fill the blank by making it payable to himself, or to any one he may 
choose. This is so, where he obtains the note, not from the payee or a 
prior indorser, but holds i t  as a bom fide purchaser, without any knowl- 
edge or notice of the relation sustained by prior indorsers to the note. 
I n  the present case, if the plaintiffs, purchasing the note, not from the 

defendants, but from the prior indorsing payee, had filled the 
(188) blank indorsement of McCaskill & McLean to themselves, i t  would 

not have been in accordance with what they knew the fact to be, 
and would have been a gross wrong, if not fraud, upon the defendants. 

The plaintiffs further rely upon the well-settled rule "that whenever 
one or two innocent persons must suffer loss by the acts of the third, he 
who, by his negligent conduct, made i t  possible for loss to occur, must 
bear the loss, for i t  is against reason that an innocent party should 
suffer for the negligent conduct of another," and that the defendants, by 
neglecting to erase their indorsement, "induced the plaintiffs to rely on 
the legal import of the indorsement, and ought not to be a,llowed, against 
the plaintiffs, purchasers for value and without notice, to make proof 
of the alleged facts." 

Though the plaintiffs had no "actual notice," we have already seen 
that they were charged, i n  law, with notice of facts apparent upon the 
face of the paper which they purchased from Patterson. 

But the defendants may have been indorsers for acc~rn~modation, or 
as sureties or guccramtors. True; and the indorsement of a note by a 
third person, made at  the time of its execution, binds him, according to 
the intention of the parties, either as joint principal or as surety. Balcer 
v. Robinson, 63 N. C., 191. 

I f  the plaintiffs looked to the defendants as accommodation indorsers, 
or as guarantors, then, as they purchased the note from the payee after 
maturity, they were not “born fide holders before maturity," but had 
notice, as appeared upon the face of the paper, of its dishonor. Rev. 
Com. Paper, sec. 672 ; Bank v. Luttedo'h, 95 N. C., 495 ; Chaddock v. 
Vanness, 35 N. J., 517. 

So, whether by the one way or the other, the plaintiffs cannot hold 
the defendants liable. 

No error. Affirmed. 

Cited: Lymch v. Loftin,, 153 3. C., 273; Sylces v. Everett, 167 3. C., 
605. 
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MATTIE F. FREDERICK ET AI. V. HARPER WILLIAMS. 

Statute of Limitations, as to Suit to Redeem Mortgage; When not 
Arrmtad by Disabilities; The Coda, secs. 152(4), 148, 168-Mort- 
gape in Posstmion. 

1. If the statute of limitations commences to run, nothing stops it. When it 
begins to run against the ancestor, it continues to run against the heir, 
although the heir is under disability when the descent is cast. 

2. There is nothing in section 148, The Code, which changes the law as it 
formerly existed. 

3. Mortgagee sold the mortgaged land, bought it himself, and entered into 
adverse possession in the lifetime of mortgagor, i. e., on 1 January, 1874; 
which adverse possession has continued ever since. Mortgagor died 
1 January, 1883; there has never been any administration on his estate; 
in June, 1887, his infant heirs sued the mortgagee for redemption : Held, 
that the action is barred under The Code, secs. 152(4), 148 and 168. 

4. Where a mortgagee takes adverse possession of, and rents out the mort- 
gaged land, the paymerlts of rent to him by his tenants on the land does 
not affect the running of the statute of limitations against the mortga- 
gor's right to suit for redemption. 

CIVIL ACTION, tried before Boykin, J., December Term, 1888, of 
DUPLIN Superior Court. 

The parties waiving a trial by jury, agreed to the following facts, 
with the understanding that the court should render judgment thereon 
according to his opinion of the law arising therefrom: 

1. Norris F. Frederick made mortgage deed for the lands i n  dispute 
on 18 April, 1873, for $596. 

2. After maturity of said mortgage the mortgagee advertised and sold 
said lands and himself became the purchaser. 

3. Under and by virtue of said sale and purchase the mortgagee, the 
defendant in this action, entered into the adverse possession of said 
lands on 1 January, 1874, and has held and used them as his own ever 
since, and has put valuable improvements thereon. 

4. At various times since such sale the defendant has received (190) 
as rents for said premises large sums of money, some of which 
has been paid by his tenant within three years prior to the commence- 
ment of this action. 

5. At the time of such sale the mortgagor wag residing in  a remote 
part of the state. 

6. Norris Frederick, the mortgagor, died about 1 January, 1883. 
7. There has been no administrator or executor of his estate. 
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8. The plaintiffs in  this action are infants of tender years, heirs at  
law of the mortgagor Norris Frederick, and are without any general or 
testamentary guardian, and have never had any guardian. 

9. This action was commenced on 6 June, 1887. 
Upon a consideration of the foregoing facts, the court, upon being of 

the opinion that the defendant was entitled to judgment on his plea of 
the statute of limitations, adjudged that the plaintiffs go without day, 
and they appealed. 

D. B. Nichollson abd Jno: Devlewux, Jr., for plaintiffs.  
No counsel for defendant. 

SHEPHERD, J., after stating the case : The defendant, after the maturity 
of the mortgage debt, entered into "the adverse possession" of the prop- 
erty on 1 January, 1874. The mortgagor died about 1 January, 1883. 
The statute of limitations (The Code, see. 152, par. 4)  had, therefore, 
run against him for a period of nine years. This action was brought on 
6 June, 1887, and is barred, unless the plaintiffs can bring themselves 

within some of the disabilities prescribed by The Code. I t  is 
(191) well settled that, when the statute of limitations begins to run, 

nothing stops it. "So, when i t  begins to run against the ancestor, 
i t  is not suspended by any statutory disability in the heirs at the time of 
descent cast." Wood on Limitations, 11; Pearcs v. House, Term Rep., 
722. Four years after the death of the mortgagor, and about three after 
the equity of redemption had been barred (Bruner  v. I l ' h rdg i t l ,  88 
N. C., 361)) the heirs of the mortgagor, who are infants, bring this suit 
to redeem. 

We see nothing in section 148 of The Code, cited by counsel, which 
changes the law as i t  formerly existed, nor do we see how section 168 
of The Code can help the plainti,ffs. Conceding that this section relates 
to actions other than personal, the plaintiffs have not brought themselves 
within its terms by suing within a year after the death of their ancestor, 
and there is no saving, as to infancy, in  the section referred to. 

There is no error in the ruling of his Honor, and the judgment will be 
affirmed. 

N o  error. Affirmed. 

Cited: Cha,ncey v. Powell, a,&, 160; Dobbins v. Dobbins, 141 N. C., 
219; W h i t e  v. Scott,  178 N. C., 638; Crlemdenin u. Glendernrin, 181 
N. C., 471. 
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W. J. PARKER, ADM~NISTRATOR, v. W. J. SUTTON AND J. A. McDOWELL. 

Negotiable Note-Accommodation Indo.rser-Co.lZatera,l Oral 
Agmements. 

A collateral oral agreement, between the maker and accommodation indorser 
of a negotiable note, that it should be negotiated at  bank, does not affect 
one who purchases the note, for value and before maturity, from the 
maker; and this is so, although the purchaser has notice of such agree- 
ment at  the time he takes the note. 

CIVIL ACTION, tried before CZavlc, J., at Spring Term, 1889, (192) 
of BUDEN Superior Court. 

The plaintiff is the administrator of J. McK. Mulford, and brought 
this action against W. J. Sutton and Jno. A. McDowell, to recover the 
money due on a promissory note, whereof the following is a copy: 

"$1,000. ELIZABETHTOWN, N. C., 10 Dec., 1882. 
"Ninety days after date I promise to pay to Col. John A. McDowell, 

or order, one thousand dollars, value received, with interest after the 
maturity at  the rate of eight per cent per annum. 

"(Signed) W. J. SUTTON." 

This note was endorsed by the payee in blank, and afterwards the 
blank was filled as follows: "Pay J. McK. Mulford, or order." 

By  consent of the parties, the court settled the facts as follows: 
"The defendant, W. J. Sutton, executed his promissory note for $1,000 

on 1 December, 1882, to the defendant, Jno. A. McDowell, to pay said 
sum ninety days after date, with interest at  eight per cent after maturity. 
Said McDowell indorsed said note in  blank for the accommodation of 
the defendant Sutton, and delivered said note to him that same day. 
Said Sutton sold and transferred said note for full value, and before 
maturity, to plaintiff's intestate. 

"At the time of the indorsement by McDowell of the note, i t  was 
understood and agreed between him and Sutton, that said note was to be 
negotiated in one of the banks in Fayettcville, N. C., and plaintiff's intes- 
tate had notice of such understanding before his purchase of said note. 

"At the time of the execution of said noto Sutton was not indebted to 
McDowell, and the indorsement by McDowell was solely an accommoda- 
tion to enable Sutton to raise money. McDowell had no notice of 
the sale of the note to plaintiff's intestate till after the death of (193) 
such intestate, on the presentation by the plaintiff of the note for 
payment. 
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"Upon the above facts the court rendered judgment for plaintiff." 
The defendant McDowell, having excepted, appealed to this Court. 

E. C. Lyon, for plaintiff. 
T.  H.  Xutton fo.r d e f e d m t .  

MEREIMON, J., after stating the case: The note sued upon was plainly 
a negotiable instrument, and might, by indorsement of the payee thereof, 
be put upon the market and bought and sold indefinitely. The original 
parties to it  treated it  as "accommodation paper," and the facts show 
that the chief and material part of their purpose was to enable the 
maker thereof to borrow money upon it. I t  was expected that he would 
get the money from one of the banks in Fayetteville, but not necessarily 
from a bank, or in  that town. I f  it had been so intended, some particu- 
lar restriction in this respect would have been set forth in or about the 
note, but i t  was left at large-entirely without such restriction-to be 
sold to any person who might buy it. If  a bank had purchased it, i t  
could at once have sold it  to the intestate of the plaintiff or any other 
person in the course of business. There was nothing in its nature, or in 
the purpose of the parties in connection with it, that rendered the sale 
of i t  to a bank necessary or at all material to its sufficiency or efficiency as 
a negotiable instrument; nor would the mere sale of i t  to a bank have 
given the payee, who indorsed it, any material legal advantage. There 
was no reason-certainly none that appears-why the intestate of the 

plaintiff should not have bought i t  on the same footing aa a bank, 
(194) or any other person might have done. The simple fact that he had 

knowledge of the "understanding," that the money was to be 
obtained from a bank in the town mentioned, did not render it  in any 
sense fraudulent on his part to buy it. This is a stronger case against 
the indorsee than that of P a ~ k e r  v. McDowell, 95 N. C., 219. The note 
in that case was by its terms made "negotiable and payable" at a par- 
ticular bank named. I t  was "an accommodation paper"-was not sold 
to the bank, but to a different person. Nevertheless, i t  was held that 
the indorser was liable. 

The objection, therefore, that the intestate of the plaintiff had notice 
that i t  was ('understood and agreed" that the note should be '(negotiable 
in one of the banks of Fayetteville," cannot be sustained, and the judg- 
ment must be affirmed. 

Judgment affirmed. 
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I ANNA GILES v. THOMAS HUNTER ET AL. 

I 

I 
Husband and W i f e - H u s b d s  Right in Wife's Property-Judge's 

Charge, Ba;ception, to must ba 8pscificlDeed, Mistake in-Burden 

I 

1. Where a f e w  c m r t  was married and became entitled to real and personal 
property before the Constitution of 1868, the husband had the right to 
the personalty on reducing it into possession, and if she allowed the 
proceeds of sales of the realty to be paid to him it also became his; and 
if such proceeds were invested, with her consent, in other lands, without 
request on her part that title should be made to her, and it was made to 
him, the land vested absolutely in him, discharged of every equity in her. 

2. Where a party excepts to a charge of the judge, that there was no evidence 
of fraud, the exception should point out the evidence in which it is claimed 
that fraud appears. Otherwise, the appellate court may disregard it. 

3. The proof necessary to establish an alleged mistake in a deed should be 
clear and convincing that a mistake was in fact made in drafting the 
deed. 

4. A party to a civil action, who .has the affirmative of a material issue, must 
establish his contention by a preponderance of evidence, and proof of 
notice of an equity is not an exception to the rule. 

CML ACTION, tried at the February Term, 1888, of the Supe- (195) 
rior Court of MADISON County, before MacRare, J. 

The plaintiff alleged, in substance, and offered testimony tending to 
prove : 

1. That she was married to one J. M. Giles before the Constitution 
of 1868 was adopted. 

2. That at the time of her said marriage there was due her (arising 
from the sale of negroes and personal property and land) from the 
estate of her father, who died prior to the year 1854, a considerable sum 
of money, a part of which was in the hands of the administrator of her 
father, and a part was due her from her guardian. 

3. That on 8 September, 1868, Hannah McDowell, the mother of the 
plaintiff, conveyed to said J. M. Giles, by mistake of the draftsman, a 
tract of land (described in  the complaint), it being the intention of the 
parties that said conveyance should be made to the plaintiff. 

4. That the only consideration for the said conveyance made to said 
Giles was the assignment by plaintiff and her said husband of her said 
interest, made on 8 September, 1868, in the following form, to wit: 

"Whereas, there are certain moneys due and to become due to the 
heirs of James McDowell, deceased, to be paid by the clerk and master 
in equity for the county of Yancey, State of North Carolina, by whom, 
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and under and by virtue of a decree of the court of equity for 
(196) said Yancey County, certain lands and other property for parti- 

tion among the heirs of said estate, on the . . day of ' 9  

18 . ; and whereas, the aforesaid money is due, in part, to the under- 
signed Anna Giles : Now, therefore, know all men by these presents, that 
we, J. M. Giles and Anna Giles his wife, of the county and State afore- 
said, for and in consideration of the sum of $1,650, to us in hand paid 
by Hannah McDowell, of the county of Madison, State aforesaid, the 
receipt whereof is hereby acknowledged, have, on this 8th day of Sep- 
tember, 1868, and we do hereby assign, transfer and set over unto the 
said Hannah McDowell and her heirs the full amount of said sum of 
$1,650 and all other moneys due us from any part of said estate from 
the clerk and master and guardian of said heirs of James McDowell, de- 
ceased, to the said Anna Giles, as one of the heirs of James McDowell, 
deceased, aforesaid; and we do hereby direct and instruct the clerk and 
master in equity of the court aforesaid, and said guardian of the heirs of 
James McDowell, deceased, to pay over to the said Hannah McDowell 
and her heirs the whole amount of said estate due us in any way, or by 
such decree. I n  witness whereof," etc. 

5. That the defendants purchased said land at an execution sale by 
the sheriff, with notice of the plaintiff's equity, and afterwards, the said 
J. M. a l e s  conveyed the said land to them. 

The defendants answered and offered evidence tending to show that 
there was no mistake in drawing the said deed, but that it was drawn 
under instruction of the grantor, Hannah McDowell, and that the con- 
veyance was made to J. M. Giles because he had an interest in the 
money due to his wife, could reduce it to possession, and it would then 
be his property, and the plaintiff's mother was anxious to convert the 
fund into land to prevent J. M. Giles from spending it. The defendants 

denied notice of any claim on the part of plaintiff before pur- 
(197) chasing the land, and alleged that her mother, Hannah McDowell, 

was a, bidder at the sale, and also denied the allegation of the com- 
plaint generally. 

A great deal of evidence was offered to sustain the contentions on 
each side. 

The first issue involved the question, whether the deed was drawn by 
mistake; the second, whether the assignment set forth above was the con- 
sideration for the execution of the deed, and it was admitted that it was. 
The third issue involved the question, whether the defendants had 
notice of plaintiff's claim when they bought. The fourth issue was an 
inquiry as to damage. 

The   la in tiff prayed the court to instruct the jury as follows : 
162 
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"1. That if i t  was the intention and contract of the parties to the 
deed, in which Giles' name appears, that the deed was to be made to 
Anna Giles, whose name was not inserted by the draftsman, then the 
plaintiff is entitled to have the same corrected; and if the proofs satisfy 
the jury of these facts, then they should find 'Yes' to issue No. 1. That 
to determine this fact, they may look to all the circumstances, the con- 
sideration paid, etc. 

"2. That although the property of the wife in this case should have 
belonged to the husband, in consequence of his rights accruing prior to 
1868, yet, if he made an agreement that the deed should be made to his 
wife, i t  is equivalent to the agreement that the property thus obtained 
by the marriage should be vested in lands for her benefit, and if such 
agreement was violated by mistake, the plaintiff is entitled to recover. 

"3. That when land is sold at a chancery sale, the money for which 
i t  sells remains as real estate as to infants and fames c o v e ~ t  until the 
change of the same in some of the modes required by law. 

"4. That the relation of husband and wife is a delicate and (198) 
fiduciary relation, and the dealings between husband and wife, 
by which the husband gets an advantage, is to be scrutinized by the 
courts. 

('5. The law provides a mode by which a married woman shall dispose 
of her property, and no mere tacit acquiescence of the wife will estop 
her from asserting her rights." 

The court instructed the jury as follows: 
"The first issue submitted is. whether the deed from Mrs. McDowell 

to James Giles was so made by mistake or fraud, and was it really 
intended by the parties to have been made to the plaintiff, Mrs. Giles, 
instead of to her husband? The testimony offered by plaintiff tends to 
prove that i t  was the result of a mistake; that the" intention of Mrs. 
McDowell and of Giles and his wife was, that i t  was to be made to Mrs. 
Giles, and that when Mrs. McDowell instructed the draftsman how to 
write it, she told him to make it to Mr. Giles, instead of to his wife, by 
mistake. On the other hand, the testimony offered by the defendant tends 
to contradict this theory, and to prove that i t  was well understood be- 
tween all the parties interested that it was to be made just as it was 
made, and that there is no mistake about it. There is no evidence of 
any fraud in the making of this deed. 

"In order to enable this court, which for the trial of this action is a 
court of equity, to settle the matters in controversy between the parties, 
as this is one of the questions which can alone be determined by a jury, 
the court asks you to find, whether i t  is true that there was a mistake in 
the insertion of the name of James a l e s  instead of Anna Giles as  
grantee. A deed, on account of the manner in which i t  is executed, is 
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presumed to mean what it says, and it requires the strongest proof before 
a jury can declare that there was a mistake in it, and so empower the 
court to have it changed in its effect. I have endeavored to give you the 

testimony fully upon this point as it was delivered by the wit- 
(199) nesses, and you have had the benefit of argument from many 

counsel as to the effect of that testimony. Now, if, upon a 
careful consideration of the whole of the evidence, you have been satisfied 
that there was a mistake made by Mrs. McDowell in directing the 
draftsman to write the deed so as to conevy the land to James Giles 
instead of his wife, and that Giles and his wife and Mrs. McDowell had 
really agreed to have it made to Anna Giles, you will respond to this 
issue, 'Yes.' But unless you are clearly convinced of this fact-if you 
are still in doubt about it, yon will answer, 'No.' If your response is in 
the negative, you may return your verdict without considering the other 
issue; but, if in the affirmative, you will proceed to the consideration 
of the second issue. 

"2. Was the land which was conveyed by said deed paid for by a con- 
veyance of plaintiff's interest in the estate of her father?' 

''If you have answered 'Yes7 to the first issue, and if you believe the 
testimony offered on this point, you will respond to the second issue 
'Yes,' for all the testimony tends to prove that the assignment or con- 
veyance made by Giles and wife to Hannah McDowell was made in con- 
sideration of the conveyance by Hannah McDowell of the land in dis- 
pute, either to Giles or his wife. The marriage of the plaintiff to James 
a l e s  having taken place, if you bdieve the testimony, before the adop- 
tion of the present Constitution, the husband also had his vested rights 
in his wife's property, real and personal, but it was still the plaintiff's 
interest in the estate of her father which was conveyed by the deed or 
assignment of plaintiff and her husband to Hannah McDowell. 

"3. The third issue is, did defendants have notice of plaintiff's equity 
of any right plaintiff might have had to have the deed reformed so as to 
make it read to her instead of to her husband, or to have him declared 

a trustee for her benefit? This notice may be actual notice, or i t  
(200) may be the knowledge of circumstances which ought to lead to 

further inquiry into the matter, and which would upon such in- 
quiry give information of the equity. Has the plaintiff satisfied you, 
by a preponderance of evidence, that the defendants did have notice? 
Defendant Hunter, it is admitted, claims under Trull & Gmthrie, and is 
affected by notice to them, if there was any. Did Mrs. McDowell forbid 
the sale and give notice then and there, or did she, before the sale by the 
sheriff (which is admitted to have been before the deed from James 
Giles to defendant), notify them, Trull & Guthrie, that her daughter 
was the real owner of the land? or do the circumstances testified to, aud 
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which you believe, satisfy you that decfendants had this notice before 
they bought the land ? I f  so, respond 'Yes' to the issue; if not, respond 
'No.' And if you respond 'No7 to this issue, you need not trouble your- 
selves further; but if you say 'Yes7 you must consider the last issue, 
fourth, as to damages: The damage would be a fair rental value of the 
land, for from three years before the action was begun until the trial- 
1872 to 1888-nearly sixteen years, and the amount of damage done to 
the land by defendants. Of course this would be offset by the improve- 
ments, if any, put upon the land by defendant." 

The plaintiff excepted to the charge given, and to the refusal to give 
instructions asked. 

The jury found the first issue for the defendants. 
The plaintiff moved the court for judgment, mom obstanta weredicto, 

upon the alleged grounds that, the land having been paid for by the 
property of Anna Giles, due her prior to the adoption of the Constitu- 
tion of 1868, the deed made by her husband, James Giles, to the de- 

~ fendants, for the land in dispute, could pass no title to the defendant, 
without the signature and privy examination of Anna Giles, under the 
act of 1848-49; but this motion was refused by the court and the plain- 
tiff excepted. 

The plaintiff moved for a new trial, on the following assigned (201) 

1 errors in the charge to the jury: 
"1. I n  holding that there was no evidence of fraud. 
"2. To so much of the charge as related to the measure of proof re- 

quired to show a mistake in drawing a deed, in order to reform it. 
"3. That the court instructed that notice might be shown by a pre- 

ponderance of the evidence. 
"4. For error in not giving the special instruction as prayed for by 

the plaintiff." 
Judgment for defendant and appeal by plaintiff. 

Chm. A. Moore for pb,intiff. 
W. W. Jones and Thao: F. Davkhon for deferzdants. 

AVERY, J., after stating the case: The plaintiff asks for judgment 
upon the verdict on the ground that the consideration of the deed exe- 
cuted by Hannah McDowell to James M. Giles, the plaintiff's husband, 
on 8 September, 1868, was the assignment by her of her interest in a 
fund arising from the sale of the property of her father, who died prior 
to the year 1858. 

The plaintiff was married to Giles before the Constitution of 1868 
became a law. The husband could, therefore, have acquired the abso- 
lute title to his wife's personal property by reducing it to possession. 



I N  T H E  SUPREME COURT. [I03 

I f  the money arising from the sale of the land was allowed, by her con- 
sent, to be paid to him, it became his property. If it were invested, with 
her consent, in other lands, and with no request on her part that the 
land purchased should be conveyed to her or for her benefit, and the 
husband took title to himself, the land vested absolutely in him, dis- 
charged of any equity in her. Templa v. Willianw, 4 Ired. Eq., 39; 
Black @. Justice, 86 N. C., 504; Hwkatt v. Shuford, 86 N. C., 144. 

Even the right on the part of the husband to reduce to posses- 
(202) sion money due to the wife, though not exercised by him, would 

constitute a sufficient consideration to support a deed to him for 
land; and where, as in this instance, the wife joins in assigning a fund, 
arising in part from sale of personalty, and in part from sale of land 
belonging to her father's estate, and that assignment is the considera- 
tion of the conveyance made to him, there is no resulting trust raised in 
the wife as to the land conveyed. 

The plaintiff excepts to the charge of his Honor, that there was no 
evidence of fraud. 

By a careful review of the evidence sent up, we discover no testimony 
tending to prove fraud. The exception, as stated in the record, did not ' 
make i t  incumbent on the appellate court to examine the evidence for 
the mere purpose of passing upon this exception, unless the plaintiff 
had pointed out, in the mass of testimony, that relied upon to show that 
the court below was in error. I t  is questionable, too, whether the com- 
plaint contains a sufficient allegation of fraud, as distinguished from 
mistake. 

The next exception was to that portion of the charge of the court in 
which the law, as to the measure of proof necessary to establish an 
alleged mistake in a deed and entitle a complainant to a decree ordering 
the deed to be reformed, was stated. The plaintiff has no reason to 
complain of the instructions on this point. 

I n  the case of Harding v. Long (decided at the present term), this 
Court reiterated the principle (first laid down as applicable to jury trials 
in Ely  v; Early, 94 N. C., 1) that an alleged mistake in a deed must be 
shown by clear and convincing proof, in order to justify a verdict finding 
that a mistake was in fact made in drafting it. 

The only remaining assignment of error is, that the judge erred in 
instructing the jury that the burden was upon the plaintiff to show, by 

a preponderance of testimony only, that the defendants had notice 
(203) of the equitable claim of the plaintiff. We cannot understand, 

if it is material, why such an objection and exception should 
emanate from the plaintiff; but it so appears of record. The general 
rule is, that a party to a civil action, who has the affirmative of an issue, 
is required to show his contention by a preponderance of testimony. The 
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proof of notice of an equity does not constitute an  exception. Besides, 
the jury were properly told that if they found, in  response to the first 
issue, that there was no mistake, it would not be necessary for them to 
pass upon the third issue. 

No error. Affirmed. 

Cittx-2: Woodmcff v. Bowles, 104 N.  C., 208; Randolph v. Randolph, 
107 N. C., 507; Khlcp,tric3C v. Ho~lmes, 108 N. C., 209; Loyd v. Loyd, 
113 N. C., 188. 

W. B. FRY v. D. A. B. CURRIE. 

Petition to Rehear; Rules Gowemifig. 

1. The decision in E"ry v. C w i e ,  91 N. C., 436, reaffirmed. 
2. The weightiest considerations make it the duty of the Court to adhere to 

its decisions. No case ought to be reversed upon petition to rehear, unless 
i t  was decided hastily and some material point was overlooked, or some 
direct authority was not called to the attention of the Court. 

3. I t  is not sufficient merely that two members of the bar-who perhaps have 
not heard the argument, and may not have given the same careful con- 
sideration to the question decided as was given by the Court-are of 
opinion, and so certify, that the Court has committed an error. 

4. The practice does not admit of a simple repetition of an argument already 
heard, weighed, and passed upon after full deliberation. 

PETITION to rehear and reverse the decision of this case made at 
October Term, 1884. (See 91 N. C., 436.) 

McIver & Black f o r  plaidiff. 
J .  W.  HiwhZe f o ~  defendant. 

SMITH, C. J. This cause, the ruling in  which we are now (204) 
asked to rehear and reverse, was decided and the appellant's ex- 
ceptions adversely disposed of at  Fall  Term, 1884, of the Court. I t  was 
based upon an  adjudication made in  Mason v. McCo~mick, three years 
previous, which, during this interval, seems not to have been questioned, 
to the effect that boundary lines may be proved by declarations of old 
and deceased persons, made anto Zitem motam,, and having personal 
knowledge of the locality, even when coming from an  adjoining pro- 
prietor, The ruling has since been approved in Smith v. Headm'clc, 93 
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N. C., 210; H a b t d  v. Mullem, ibid., 252, decided a year later, and in 
the more recent case of Bethea u. Byrd, 95 N. C., 309. 

The language of Mawimon, J., in the last named case, is distinct 
and emphatic, when speaking of the witness who testifies: "The mere 
fact that he was the owner of an adjoining tract of land did not neces- 
sarily make him interested; he was not seeking to point out his own 
corner, but that of the 'Clevins grant'; not to promote his interest and 
advantage, to enlarge or change his boundary, or those of any other per- 
son. So far  as we can see, he was content with his own lines and 
boundary. I t  seems that he was entirely disinterested, and his declara- 
tions come exactly within the exceptions above pointed out." 

The other ruling contwted, to wit, that exceptions to the charge of the 
court in general, and pointing out no particulars in which error is 
assigned, cannot be entertained upon an appeal, has been so frequently 
and uniformly asserted, that i t  cannot be necessary to refer to specific 
cases in which it has been so ruled. 

The question of possession under and by virtue of color of title, to 
ripen and perfect that title, pressed with some earnestness now, was not 
the ground upon which the vesting of the estate was claimed, but it was 
derived from a regular chain of conveyances, originating in a grant from 

the State in November, 1820, issued to Thomas Bryant, for 100 
(205) acres, and terminating in the sheriff's deed, made in 1841, to the 

plaintiff pursuant to a sale under execution issued to him, and 
the controversy was concerning the location of the lines of the grant, so 
as to cover the land claimed in the action. 

I n  reiixamination of the case on appeal, while the answer denies the 
w o n g f d  powm&om of the land, and thus imposes upon the plaintiff 
the burden of proving the defendant to be in possession, and wrongfully 
so, the sufficiency of the evidence, if there be any, to warrant the finding, 
was for the consideration of the jury, and, therefore, the only point that 
could arise for reviewal on appeal is presented as to there being any 
evidence reasonably sustaining the verdict in response to the second 
issue. Upon this the Court ruled, that there was some evidence, and i t  
is set out in the case on appeal. 

Moreover, no direction was asked to be given to the jury, and none 
seems to have been given, beyond the summary statement of acts of 
ownership exercised over some of the land by one of the preceding parties 
through whom the plaintiff claims, in resistance to an asserted authority 
over the same by the grantee, the father of the defendant, and under 
whom he claims, and the cause seems to have proceeded and to have been 
determined upon the sole inquiry as to the position of the boundary. 

We recur to these matters, in connection with the former trial, not to 
uphold the rulings then made, preferring to let their vindication rest 
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upon the reasoning and supporting authorities contained in the opinion, 
but rather to show that the exceptions now urged were fully and care- 
fully considered and decided then; and, according to the not- 
withstanding the certificate of counsel that we committed errors. the case " 
is not presented in which we should be called on to unsettle the law as 
declared. The rule on the subject, in the clear and forcible 
language of the late Chief Justice is thus stated in Watson v. (206) 
Doldd, 72 N. C., 240: 

"The weightiest considerations make it the duty of the Court to 
adhere to their dacis+iom. No case ought to be reversed upon petition to 
rehear, unlem i t  w w  decided hastily and some material point was over- 
looked, or some direct qathority wa8 not called to the attentiom of the 
CozlrE." This is reiterated in Hicks v. Skiinnw, in the same volume, at 
page 1, and again by the present Court in Haywjood u. Daaes, 81  N. C., 
8;  Dau'wewc v. Dmereux, ibd., 12; Lewis v. Rountree, ibd., 20, and 
recently in Hamom v. G1-lzzarrd, 99 N. C., 161. 

I t  is not suggested that any of these considerations underlie and 
sustain the present application, and we have but a repetition of the argu- 
ment, urged with equal earnestness, and as much, but not more, legal 
learning at this rehearing. 

We must adhere to the rule announced, and it is not sufficient merely 
tdat two other members of the bar, whoi perhaps, have not heard the 
.argument, and may not have given the same careful consideration to the 
question raised and decided, are of opinion, and so certify, that the 
Court has committed error in its exposition of the law, though this is an 
indispensable prerequisite to the filing the petition. The practice does 
not admit of a simple repetition of an argument already heard, weighed 
and passed upon after full deliberation, and the law must be considered 
settled after an adjudication, and not open to renewed discussion, except 
under the conditions mentioned: andwhen shown. the Court will be 
always ready to correct its own errors and oversights. But the security 
of suitors, and other considerations of the greatest moment, demand the 
maintenance of such principles of law as are declared in cases involving 
their determination, unless the error is clearly made to appear. 

The application must be denied and the petition dismissed. 
Dismissed. 

Cited: Lewis v. Lumber Co., 113 N. C., 62; Weisel v. Gobb, 122 
N. C., 69. 
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(207) 
R. R. COMRON v. D. B. STANDLAND. 

Chattel Movtgap, Fol-m of-Mortgage iw Lieu of Bond-The Code, 
sacs. 117-120, noit Appllicable to Justice's Courts-Tha Code, secs. 
883, 88.+Submlitting Issue of Law tot the Jury. 

1. The Code, secs. 117-120, has no application in courts of justices of the 
peace. 

2. There is no statutory provision that  allows a mortgage of real or personal 
property to be given im Eieu of the undertaking on appeal from a justice's 
judgment, required by The Code, secs. 883, 884. 

3. Although neither the justice nor the plaintiff is  required to accept a mort- 
gage from the defendant in lieu of a n  undertaking on appeal, yet, if the 
defendant give and the plaintiff accept such mortgage, i t  is valid and can 
be enforced. The stay of the execution is a valuable and sufficient con- 
sideration to support the mortgage. 

4. No particular form is essential to  the validity of a chattel mortgage; mere 
informality will not vitiate it. No seal is necessary. I t  is sufficient if 
the words employed express in terms or by juet impEicatiom the purpose 
of the parties to transfer the property to the mortgagee, to be revested in 
the mortgagor upon the performance of the condition agreed upon, how. 
ever informally expressed. A power of sale is  not essential. 

5,  A writing was entitled "A. v. B.: Undertaking on appeal from justice's 
judgment"; it recited a judgment rendered against B., in  favor of A., and, 
the intention of B. t o  appeal therefrom, and then provided a s  follows: 
"Now, therefore, for the purpose of securing the payment of all damages 
and costs which may be awarded against him, and so much of the judg- 
ment or any part thereof tha t  may be afflrmed, the said B. does give the 
following articles of personal property" (describing the property). The 
writing was signed by B., but not sealed: Held, to  be good as  a chattel 
mortgage. 

6. Whether a writing, claimed to be a mortgage, is such or not, is a question 
of law, and should not be submitted to a jury. 

, 7. If a question of law is improperly submitted to a jury, but the verdict flnds 
it correctly, no harm is done and no exception lies. 

CIVIL ACTION, t r ied before Coninor, J., a t  October Term, 188'7, of 
BRUNSWICK Superior  Court.  

J u d g m e n t  f o r  plaintiff, a n d  defendant  appealed. 

(208) T h e  facts  appear  i n  t h e  opinion. 

J. D. Balhmy fw pluimtif. 
T .  W .  Strawge and Ern& Haywood for defendawt. 

MERRIMON, J. T h e  plaintiff obtained a judgment i n  the  cour t  of a 
justice of t h e  peace against t h e  defendant  f o r  $110.84, a n d  t h e  defendant 
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appealed therefrom to the Superior Court, but failed to give an under- 
taking on appeal to stay execution pending the appeal, as allowed by the 
statute (The Code, secs. 883, 884). He, however, in lieu thereof, and for 
the purpose of such stay, executed and the plaintiff accepted a paper- 
writing, which was duly proven and registered, whereof the following is 
a copy: 

"STATE O F  NORTH CAROLINA-BRUNS~ICK COUNTY. 
"R. R. COMRON v. D. B. S ~ ~ ~ D ~ A N ~ - - u n d e r t a k i n g  on Appeal from 

Justice's Judgment. 
"Whereas, on 23 February, 1885, the plaintiff recovered judgment 

against the defendant before S. J. Stanly, justice of the peace, for one 
hundred and ten dollars and eighty-four cents; and whereas, the said 
defendant intends to appeal therefrom to the Superior Court of said 
county, and desires to stay all proceedings thereon: Now, therefore, for 
the purpose of securing the payment of all damages and costs which may 
be awarded against him, and so much of the judgment, or any part 
thereof, that may be affirmed, the said D. B. Standland does give the 
following articles of personal property: Two mules, flesh-marks pale 
yellow, worth two hundred and fifty dollars; and said mules are free 
and clear of all incumbrances whatsoever, and that the said 
D. B. Standland has the right to convey the same. 

"This 23 February, 1885. 
(2091 

"(Signed) D. B. STANDLAND. 
"Witness: (Signed) S. J. STANLY." 

The purpose of this action is to enforce this paper-writing as a chattel 
mortgage. The defendant contends that i t  is not such mortgage, nor was 
i t  so intended; that it was intended to be an undertaking on appeal, but 
is not; that it is void, "because it did not conform to the statute, and 
because i t  is without consideration, and had no obligee named therein." 

The court submitted the following, among other issues, to the jury, 
and they res~onded to the same as stated at the end thereof : 

"Did the defendant intend the paper-writing as a mortgage, or did he 
intend it as an undertaking to secure the plaintiff's debt on appeal?" 
Answer : "Mortgage." 

There was a verdict and judgment for the plaintiff. 
The defendant assigned error as follows, and appealed to this Court: 
"1. The court erred in submitting issue number three to the jury, 

because i t  was a paper-writing whose terms were certain, and its con- 
struction was a matter for the court. 

"2. The court erred in refusing to give the following instruction: 
'That inasmuch as a justice of the peace had the right to accept an 
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undertaking on appeal, but no right to accept a chattel mortgage in lieu 
of such an undertaking, they must presume that this instrument was 
given in accordance with law as an undertaking on appeal, and not as a 
mortgage.' 

"3. The court erred in sustaining the validity of this instrument, (1) 
because, being void as an undertaking, i t  could operate as nothing else; 

(2) because it appeared upon its face that it was without con- 
(210) sideration; (3)  because there was no obligee specified or men- 

tioned in the instrument itself." 
The statute (The Code, secs. 117, 120) has no application in courts 

of justices of the peace, as seems to have been supposed by the parties to 
this action. I t  prescribes the duties of clerks of the Superior Courts, 
and allows a mortgage of real estate to be given by parties to actions in 
the cases and as and for the particular purpose specified. The statute 
(The Code, secs. 883, 884) applies particularly to appeals from judg- 
ments in courts of justices of the peace, and i t  is by i t  provided that the 
appellant shall, in such cases, be allowed to give an undertaking by one 
or more sureties, to be approved, "to the effect, that if judgment be ren- 
dered against the appellant, the sureties will pay the amount, together 
with all costs, awarded against the appellant; and when judgment shall 
be rendered against the appellant, the appellate court shall give judg- 
ment against the said sureties." There is no statutory provision that 
~ O W S  a mortgage of real or personal property to be given in lieu of 
and for the purpose of an undertaking on appeal from such judgment. 

The defendant failed to give the undertaking on appeal from the 
judgment of the justice of the peace, but he gave the paper-writing in 
question, a copy of which is set forth above. 

The justice of the peace could not require the plaintiff to accept it, or 
a like instrument; nor did the defendant have any right to require him 
to accept it, in the absence of statutory provision so prescribing, but 
there was no legal reason why the plaintiff, if he Saw fit, for any con- 
sideration, might not accept i t  and allow the stay of execution as a con- 

sideration for it. H e  had the right, in the absence of the usual 
(211) undertaking on appeal, to issue execution (The Code, see. 875), 

and he might not stay i t  pending the appeal, and thus the de- 
fendant might have suffered h a m  or disadvantage. There was no legal 
obstacle in the way to prevent the arrangement made voluntarily by and 
between the parties, for their common convenience. 

The paper-writing, called "an undertaking on appeal," is very in- 
formal, but i t  is not w h o l l ~  insensible-its nature and purpose are ob- 
vious. The defendant intended by it to mortgage the two mules described 
therein to the plaintiff for the purpose therein specified, in order to 
obtain the stay of execution, and the plaintiff accepted the mortgage, as 
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he might do. The stay of execution was a valuable and sufficient con- 
sideration to support the contract of mortgage. The names of the par- 
ties to it were mentioned in the caption at the top of it, and plainly, the 
stipulations and agreement embraced in the writing had reference to and 
were between them, and sufficiently pointed and expressed their mutual 
agreement-they were respectively designated certainly as plaintiff and 
defendant. The expressed purpose was-to obtain the stay of the execu- 
tion referred to for the benefit of the defendant: and to secure the pay- * " 

ment of so much of the judgmen~ mentioned therein as might be affirmed 
in  the appellate court, the defendant "do (doth) give the following arti- 
cles of personal property, two mules, flesh-mark pale yellowv-that is, 
the mules were given, sold, to the plaintiff to secure the payment of the 
judgment he expected to obtain. This was the obvious implication from 
the words employed and the nature of the transaction. The condition 
implied was, ;hat the mules shall be sold and the proceeds of sale applied 
to the payment of the judgment, when obtained, if the defendant should 
fail to pay it;  and if the judgment, or some part of it, should not be 
affirmed in the appellate court, then the mules-were to revest in and be 
the property of the defendant. Holly v. P m y ,  94 N. C., 30. 

No particular form is essential to the validity of a chattel mort- (212) 
gage, nor will mere informality defeat its purpose. I t  is not 
necessary that it shall be under seal, because the title to personal prop- 
erty will pass without deed. I t  is sufficient, if the words employed 
express in terms, or by just implication, the purpose of the parties to 
transfer the property to the mortgagee, to be revested in the mortgagor 
upon the performance of the condition agreed upon, however informally 
expressed, and the mortgage may or may not have a power of sale 
annexed thereto. Rawlings a. Hunt, 90 N. C., 270; McCoy v. Lassiter, 
95 N. C., 88; F & 4  v. Hitlimd, 95 N. C., 117. 

The law determined the legal nature and effect of the instrument in 
question, and hence the court should have decided upon it without s u b  
mitting to the jury the question whether or not i t  was intended to be a 
mortgage. But any objection on this account was obviated by the finding 
of the jury, which was in harmony with the law applicable. The sub- 
mission of the issue did no harm, in view of the finding upon it. 

A remaining assignment of error is so imperfect that we cannot pass 
upon its merits. A paper-writing essential to i t  does not appear in the 
record. Hence, we pass i t  without further notice. 

No error. Affirmed. 

Cited: Britt v. Harre'll, 105 N. C., 12; Taylor v. Hodyes, ibid., 348; 
Xtrouse v. Cohen, 113 N. C., 353. 
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(213 
W. A. BROWN ET AL. v. ROBINSON BROWN.* 

Cherokee Lad-Legklativle Co.n;troll over Public Lands-Gmn'ts, Void 
and Voidable-Constructim of S t a t u t ~ s  not bapd on Policy-The 
Coda, sees. Z346, 9347. 

1. A grant of lands within the Cherokee Indian boundary is void. 
2. It is the province of the legislative department to prescribe when, how, and 

for what purpose the lands of the State may be granted. In the absence 
of such legislation neither the Governor, Secretary of State nor any 
agency can pass title to State lands by grant or otherwise. 

3. A grant of lands not subject to grant is void and can be attacked collater- 
ally. If the land granted is subject to grant, but the grant itself was 
obtained by fraud, or there were irregularities attending its issue, it can- 
not be attacked coFEateraZlg. 

4. What is called the pdicy of the Legislature is too uncertain a ground upon 
which to found the interpretation of statutes, especially when the statutes 
are clear and absolute in their terms and expressed purpose. 

5. The treaty of Holston between the United States and the Cherokee Indians 
did not have the effect to repeal or modify the entry laws of this State. 

THE opinion i n  this case was delivered a t  September Term, 1888, but 
a petition to rehear having been filed, i t  was not reported until the d s  
cision of the application to rehear. Both opinions are now reported in 
the order i n  which they were delivered. 

This action was brought to recover the land described in  the com- 
plaint. On the trial the plaintiff introduced in  evidence and relied upon 
a grant from the State, issued to David Allison on 29 November, 1796, 
for 250,240 acres of land, described by metes and bounds, but the descrip- 

tion did not mention what was commonly called the "Indian 
(214) reservation," nor was that reservation, or what was known as "the 

Meigs and Freeman line," mentioned or referred to i n  the grant. 
There was evidence that the lands in  controversy were not within the 

old Indian reservation, but were on one side of it, and east of the Meigs 
and Freeman line, which established the Indian boundary line, and that 
the same was situated between the waters of Wolf and Tennessee creeks, 
and immediately on Wolf Creek, and i t  was shown that both of said 
creeks flowed into the Tuckaseege River. 

The defendant introduced no evidence. 
As to the grant mentioned, his Honor charged the jury, that the 

boundary line of the State grant to David Allison extended along the 

*AVERY, J., did not sit in this case. 
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dividing ridge between the waters of Pigeon River and Tuckaseege 
River, and did not include any of the land lying on the waters of the 
Tuckaseege River, they not being subject to entry at the date of the 
Allison grant. To this the plaintiffs excepted. 

There was a verdict and judgment for the defendant, and the plain- 
tiffs having assigned error, appealed to this Court. 

M. E. Carter, R. D. Gilmkw, W.  W .  Jones and Thso. P. Davidsm for 
' 

pihintiff s. 
N o  cmnsel fov defendant. 

MERRIMON, J., after stating the case: The instruction of the court to 
the jury, excepted to, rests upon the ground that the evidence of the 
plaintiffs, accepted as true, proved that the lands in question were 
situated between the waters of Wolf and Tennessee creeks, immediately 
on Wolf Creek; that both of these streams flowed into Tuckaseege River; 
that the line between the land of the State and the same of the Cherokee 
Indians, at and before the date the grant mentioned was issued, began 
"on the Tennessee where the southern boundary of this Stat& intersects 
the same nearest to the Chicamauga towns; thence up the middle 
of the Tennessee and Holston to the middle of French Broad; (215) 
thence up the middle of French Broad River (which lines are not 
to include any island or islands in the said river) to the mouth of Big 
Pigeon River; thence up the same to the head thereof; thence along the 
d idd ing  ridge between the watew of Pigeon Rivler and Tuchweege 
Rivler, t o  the southem b o u d r y  of this Sta,te," and that the land being 
situate on the waters flowing into the Tuckaseege River, and within the 
boundary of lands belonging to the Cherokee Indians, the grant, if it 
embraced the lands in question, was as to them void, because the laws of 
this State prevailing at and before the date of the grant did not allow, 
but on the contrary forbade, such lands to be entered and granted by it. 

The court said, "the boundary line of the State grant to David Allison 
extended along the dividing ridge between the waters of Pigeon River 
and Tuckaseege, and did not include any of the land lying on the waters 
of the Tuckaseege, they not being subject t o  e n t ~ y  at the date of the 
Allison grant," and we are of opinion that this instruction was correct. 

I t  is not denied that the grant to David Allison could not pass the 
title to the land in controversy to him, if that land was not subject to 
entry and grant under the laws of this State at the time it was issued. 
I t  is the province of the law-making power of the State to prescribe, by 
proper enactments for the purpose, when, how, and for what purpose 
and considerations its lands shall become the property of individuals, 
and how and by what means of conveyance the title thereto shall pass to 
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them; and in the absence of such enactment neither the Governor nor the 
Secretary of State, nor any agency, can pass such title by grant or other- 
wise. Hence, what purports to be a grant of lands, which the law has 
not made the subject of entry and grant, is void, and it will be SO 

treated in all courts. I t  would be otherwise, however, if the land 
(216) was subject to entry and grant, and the grant should be im- 

peached for fraud, defects, and irregularities in matters and 
' things preliminary and leading to its execution and issue. I n  such case 

i t  could not be attacked collaterally-it could ba impeached only by an 
action brought to have i t  declared void. Fraud or mere irregularities 
may be waived, but that which is essential to give life and operative 
effect to the grant cannot be waived. The court will regard it as void 
whenever it appears that the essential requisite is absent. Reynnlds v. 
FFinn, 1 Hay., 123 (106) ; Avwy v. Strother, Conf. R., 434; Lowinggo(~d 
v. Burgess, Busb., 407, and cases there cited. 

Then, adverting to the law applicable and prevailing at the time the 
grant under consideration was issued, it appears that the statute (Acts 
1777, 1 Pot. Rev., ch. 114, p. 274) provided "for establishing offices for 
receiving entries of claims for lands," and granting the same. That 
statute was afterwards amended by the statute (Acts 1778, 1 Pot. Rev., 
ch. 132, p. 354), and section four thereof prescribes '(that for the future 
no person shall presume to enter or survey any lands within the Indian 
hunting grounds, or without the limits of the land heretofore ceded by 
the Indians or conquered from them, which limits westward are hereby 
declared to be as follows, that is to say," etc. Such limits were particu- 
larly prescribed, and all the lands embraced by the grant in question 
were, at the time of and before the enactment of this statute, within the 
boundary of the land so set apart to the Cherokee Indians, and, there- 
fore, not subject to entry. and grant. I t  is further declared in this statute 
"that all entries and surveys of land heretofore made, or which hereafter 
may be made, within the said Indian boundaries, are hereby declared to 
be utterly void and of no effect." 

The operation of the above mentioned statutes was suspended by the 
subsequent statute (Acts 1782, 1 Pot. Rev., ch. 172, p. 413), but this 

statute was repealed by a subsequent one (Acts 1783, 1 Pot. Rev., 
(211) ch. 185, p. 435, The Code, secs. 2346, 2347), and the latter 

amended, modified and regnacted that first above mentioned. The 
fifth section of the last mentioned statute prescribes the boundary of the 
lands of the Cherokee Indians, just as.recited above in the first para- 
graph of this opinion, and the sixth section thereof prescribes "that no 
person shall enter and survey any lands within the bounds set apart for 
the Cherokee Indians, under penalty of fifty pounds specie for every 
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such entry so made, to be recovered in any court of law in this State by 
and to the use of any person who will sue for the same; and all such 
entries and g-ra,mts thereuporz,, if any should ba mado, shall be utterly 
wod." 

These enactments make manifest the settled purpose of the Legis- 
lature not to allow any lands, while they continued in force, within the 
boundary prescribed of the lands set apart to and for the Cherokee 
Indians, to be subject to entry and grant. The terms employed to express 
such purpose are strong, unequivocal and mandatory. Such entries and 
grants are expressly forbidden, and if such entries were made or grants 
issued, they were declared to be utterly void. 

This fixed purpose appears in subsequent statutes (Acts 1809, 2 Pot. 
Rev., ch. 774, p. 1161; Acts 1817, 2 Pot. Rev., ch. 950, p. 1408). Indeed, 
such purpose appears in all subsequent legislation in this State in respect 
to the Cherokee Indians and "Cherokee lands," a fruitful subject of 

I 

legislation. And i t  seems to us that there can be no reasonable doubt 
that the boundary line specified in the statute above cited (Acts 1783, 
ch. 185, see. 5 ) ,  continued to be the boundary line until that statute was 
repealed, amended or modified by appropriate legislative enactment, and 
that for all appropriate purposes i t  continues to be such to this day. I t  

I is expressly recognized in The Code, secs. 2346, 2347. 
The pertinent statutes above mentioned were in force at the (218) 

time the grant in question issued and the entry on which it was 
founded was made. I t  was, therefore, "utterly void" as to any land 
embraced by i t  within the boundaries of the land so set apart to the 
Cherokee Indians. I t  appeared on the trial that the land in controversy 
was situate within that boundary; that is, on the waters that flowed into 
the Tuckaseege River, and within the grant. As we have seen, the grant 
was, as to it, inoperative and void-passed no title. 

The plaintiffs contended that the "treaty of Hobton," concluded on 
2 July, 1791, between the United States and the Cherokee Indians, ex- 
tinguished the title and right of those Indians to the territory embrac- 

~ ing the lands embraced by the grant in question, and that by such treaty 
and extinguishment these lands become the property of this State, and 
subject, as a consequence, to entry and grant. 

Whatever other effect the treaty mentioned may have had, i t  certainly 
could not have repealed or modified a statute of this State that expressly 
forbade the entry and grant of the land within the boundary mentioned 
in such or any respect. There was nothing in the several statutes cited 
above, or any other statute within our knowledge, that, in terms or by 
just implication, rendered the lands of the Cherokee Indians subject to 
entry and grant under the laws of this State, when and as soon as their 
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title to these lands should be extinguished in its favor. On the contrary, 
they were expressly and without qualification excepted from the opera- 
tion of the entry laws. 

I t  was said on the argument that the purpose of such exception was 
based upon the pollicy of the Legislature to pacify the Indians, to culti- 
vate peace and friendship with them, and to protect them from the ag- 
gressions and depredations of the white people; and when they ceased to 
own the land set apart to them, the policy and purpose of the statute and 

the exception were over-ended-and ceased to have operative 
(219) effect. But the statute does not so declare, and there are no 

words or provisions in i t  that imply that it shall operate only so 
long as the Indians shall continue to own the land. Moreover, what is 
called the policy of the Legislature, in  respect to particular enactments, 
is too uncertain a ground upon which to found the judgment of the 
Court in the interpretation of statutes, especially when they are clear, 
unequivocal and absolute in their terms and expressed purpose. I t  
seems to us that it would be an unwarranted stretch of judicial authority 
to declare that the statutory provision in question was in effect repealed 
by the treaty mentioned, and go still further and hold that the lands 
affected by it, as a consequence, at once became subject to entry and 
grant. Conceding that the Indian title to the land was extinguished by 
the treaty, i t  was the province of the Legislature to repeal or modify the 
statute and make disposition of the land, as it did do by subsequent legis- 
lation from time to time, but not in accordance with the general entry 
laws. 

The appellant's counsel cited and relied upon the case of Strother v. 
Cathey, 1 Murph., 162, which decides "that although the act of 1783 
(the statute in question) has not been expressly repealed by the Legis- 
lature, yet it is effectually and substantially repealed by the treatyv-- 
that mentioned-and an entry of land within the Indian boundary 
made in 1791, and the grant issued therefor in 1803, were upheld as 
valid and effectual. That case was decided by only two judges, whose 
reasoning and interpretation of the statutes apposite, it seem to us, are 
not satisfactory. I t  is directly opposed by the case of Awery v. st rot he^, 
Conf. Rep., 434 (Tay. C Conf. Rep., 496), decided by four judges. I n  
this case the entry was made in 1791, after the treaty mentioned, and the 
grant issued on 4 January, 1792. I t  appeared that the entry was not 
made in a proper county, but the Court expressly declared that the 

statute of 1783 above cited, was then-after the treaty-in force, 
(220) and that the entry and grant were therefore void and passed no 

title. 
I n  the case of Btrolthw v'. Cathay, supra,, the Court laid much stress 

upon the clause of the statute of 1777 above cited, which required the 
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entry-taker to "receive entries for any lands lying in such (any) county 
which have not been granted by the Crown of Great Britain or the 
Lords Proprietors of Carolina, or any of them, in  fee before 4 July, 
1776, or which accrued or shall accrue to the State by treaty or con- 
quest," but surely this general provision could not be construed as em- 
bracing lands particularly and positively excepted from entry and entry 
laws by subsequent enactment, unrepealed, as we have pointed out above. 

The appellant's counsel insisted, also, that the boundary line of the 
1 Indian lands was not certain and fixed as appears from the statute 

(Acts 1809, 2 Pot. Rev., ch. 774, p. 1161), which made what is there 
designated as the "line run by Meigs and Freeman" a permanent bound- 
ary line of the Indian lands. This line was the result of treaty stipula- 
tions subsequent to the boundary first above recited and established, and 
i t  was not surveyed and settled until 1802, long after the grant in ques- 
tion issued. The boundary line prescribed by the statute of 1783 was a 
certain line marked by natural boundaries, unmistakable, and there 
could be no doubt as to its location. 

What we have said is conclusive against the appellant, and we need 
not advert to the second exception. 

No error. Affirmed. 

Cited: S.  c., post., 221; S.  u. Ea,ves, 106 N .  C., 755; Ha,rris v. Scar- 
bovough, 110 N. C., 236; With~eTZ v. Murphy, 154 N. C., 81. 

W. A. BROWN ET AL. V. ROBINSON BROWN. 
(221) 

1. The statute (Acts 1794, 1 Pot. Rev., ch. 423) amendatory of the statute 
(Acts 1784, 1 Pot. Rev., ch. 202), rendered the lands acquired by this 
State by the treaty of Holston from the Cherokee Indians, subject to entry 
and grant. 

2. The judgment entered in this case at  the September Term, 1888, of this 
Court, is set aside, and a new trial is ordered, because of the act of 1791 
(Haywood's Manual, p. 188), which was not called to the attention of the 
Court when the case was first argued. 

MERRIMON, J. This is an application to FLEHEAR the case of Brown v. 
Brown. decided at  the last term. From the o ~ i n i o n  of the Court de- 
livered in  that case, i t  will plainly appear that its decision was founded 
upon the ground that the treaty of Holston, ratified 11 November, 1791, 
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referred to very fully, had not the effect to repeal or modify the statute 
(Acts 1783, 1 Pot. Rev., ch. 185) settling and prescribing the boundary 
of lands of the Cherokee Indians, and absolutely forbidding the entry 
and grant of any land within that boundary. The counsel for the appel- 
lants, on the argument of the appeal, insisted strongly that the treaty 
had such effect, and cited St~other v. Cathey, 1 Murph., 162, and other 
cases, in support of their contention. I t  was not contended or suggested 
that there was any statute or statutory provision that repealed or modi- 
fied the statute cited abovenone was called to our attention-nor did 
our protracted and industrious researches in the course of reaching a 
conclusion enable us to find one. I n  the absence of such repealing or 
amendatory statute, unquestionably the decision of the Court was cor- 
rect, and this is now freely conceded by the learned counsel of the ap- 
pellants. 

But it is alleged in the petition to rehear, and earnestly contended by 
counsel, that the treaty mentioned certainly extinguished the title or 

claim of the Cherokee Indians to the land embraced by it in favor 
(222) of this State, as far  to the west as the "Meigs and Freeman line," 

and that the State owned i t  as part of its vacant lands, at once 
upon the ratification of the treaty; that the statutes enacted subsequently 
to that treaty creating the county of Buncombe, which embraced all the 
land of the Cherokee Indians in this State, had the implied effect to 
render such vacant lands subject to entry and grant; and as the entry of 
David Allison, embracing part of such vacant land, was made on 4 May, 
1795, in the county of Buncombe, and the grant thereupon issued to him 
on 29 November, 1796, it must be valid and operative. The statute 
creating the county of Buncombe did not mention or refer to it--cer- 
tainly did not in terms-nor to the statute first above cited forbidding 
the entry and grant of lands within the boundary of lands of the Chero- 
kee Indians, nor is any reference made in it to such lands. That county 
was simply created on a footing with other counties of the State as to the 
entry of lands, except that i t  embraced all the lands of the Cherokee 
Indians in this State, as, perhaps, the counties of Rutherford and Burke 
did, to some extent, before that county was created. I t  is very question- 
able whether such strained interpretation of this statute could be allowed, 
encouraged by strong attending circumstances favoring i t ;  but the dis- 
covery of a statute, presently to be mentioned, has relieved us from de- 
ciding that i t  could or could not be. 

There are several collections of the older statutes of this State. A11 
of them are more or less imperfect. Some give but a summary of the 
statutes, while others give such parts of them as were deemed important. 
The citations in all the collections are more or less complicated and con- 
fused. I t  is not, therefore, surprising that it is sometimes difficult to 

180 



N. C.] FEBRUARY TERM, 1889. 

find an old statute that long since ceased to be current, and yet it con- 
tinued to be important and effectual in some connections and for 
some purposes. Being strongly impressed with the belief that (223) 
there was some enactment shortly after the State acquired the 
lands, the Indian title to which was extinguished by the treaty of 
Holston, we have, in addition to the industrious research of counsel for 
the like purpose, scrutinized all the statutes passed after the year 1791, 
and have found one, consisting of four lines, that extended the provisions 
of another prior statute, and thus, by clear implication, intentionally 
subjected the lands in question to entry and grant. I t  is singular, that so 
large and important an acquisition of lands by the State was not made 
the subject of express legislation. They seem to have been neglected by 
the Legislature for a long while, but to have been watched by a few per- 
sons, who obtained grants for much the greater part of them, a single 
grant, in some instances, embracing hundreds of thousands of acres. The 
grant in question embraced two hundred and fifty thousand two hundred 
and forty acres. Why these lands were not regarded with more serious- 
ness by the Legislature is left largely to conjecture. I t  may be, i t  sup- 
posed they were on a footing with other lands of the State subject to 
entry and grant, but this could not be so in the face of express statutory 
provisions forbidding the entry of them, while such provision remained 
without repeal or modification by statutory provision. 

The statute (Acts 1784,l Pot. Rev., ch. 202) required that surveyors, 
in  the "eastern part of the State," should survey for any person or per- 
sons whomsoever, his or their entries of land already made or that here- 
after may be made in or adjoining any of the great swamps (be the num- 
ber of entries more or lem), in one entire survey, etc., . . . and, 
"that when two or more persons shall have entered, 0.r m y  hereafter 
enter lands, jointly," etc., "the surveyor may survey two or more entries 
a s  one," etc. The provisions of this statute were afterwards extended 
by the statute (Acts 1794, 1 Pot. Rev., ch. 422; Haywood's Manual, 
p. 188), which provided as follows : "Be it mmtadi, etc.: That 
all the lands in this State, lying to the eastward of t h ~  line (224) 
of the ceded terr i to~y,  shall be deemed and considered as coming 
within the meaning and provision of the said act." 

By "all the lands in this State lying to the eastward," etc., is meant all 
the lands of this State not specially devoted to some particular purpose, 
and the implication intended was, that they should be subject to entry 
and survey just as were the lands mentioned in the statutes amended. 
Such lands-"all the lands in this State lying," etc.-were to "be deemed 
and considered as coming within the meaning and ~urview of said act," 
that is, they were all deemed alike subject to entry. Otherwise, a part of 
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the land would be excepted from the act, and this the express and sweep- 
ing words employed would not allow. Bnd it seems that, particularly, 
there was a purpose to embrace the lands so acquired from the Cherokee 
Indians. Hence, the words, "lying to the eastward of the line of the 
c d e d  Ee~ritory." That was the line which separated this State from the 
territory ceded by it to the United States (Acts 1789, 1 Pot. Rev., ch. 
297)) which now forms the State of Tennessee, and the land acquired 
from the Indians, by the treaty of Holston, lay immediately to the east- 
ward of part of that line. I f  the purpose of the brief statute just recited 
had been to omit this land, the proper lanjpage would have been, "all the 
lands in this State subject to entry," and the words, "lying to the east- 
ward of the ceded territory," would have been omitted. These words 
were used advisedly, it seems, and intended to have force, and serve the 
purpose we attribute to them in connection with the other words em- 
ployed. 

This interpretation is strengthened by the fact, that the county of 
Buncombe had been created before that statute was enacted (Acts 1791, 
ch. 52)) embracing the Indian lands, and it had an entry office like other 
counties of the State. The State owned these lands, having acquired 
them through the United States by the treaty of Holston, and they had 

not been devoted to any particular purpose. They were vacant 
(225) and might be disposed of as the Legislature might direct. More- 

over, the statute (Acts 1809, Pot. Rev., ch. 774), seems to imply 
that the lands so acquired had $heretofore been subject to entry and 
grant, as it expressly provided "that the land lying west of the line run 
by Meigs and Freeman, within the bounds of this State,'7 (and we add 
immediately west of the land so acquired by this State) "shall not be 
subject to be entered under the entry laws of this State," etc., and other 
subsequent statutes seem to have had the like implication, making no 
mention of the lands now referred to. 

I t  was certainly understood among the people and the authorities of 
the State after 1794, that the lands thus acquired from the Indians were 
subject to entry and grant. So far  as we are informed and can learn 
from the most diligent search and scrutiny, made by counsel and the 
Court, there is no statute, other than that we have referred to, that 
allowed such entry and grant. I t  has not such clearness and directness 
as i t  might, not unreasonably, be expected to have; but we think the 
interpretation we have given it is reasonable and the proper one. We 
may add, that it is fortunate that it has been discovered, as it rendered 
the land subject to entry and makes valid and sustains the grant in 
question, under which, no doubt, many excellent people derive title to 
their land. We are glad to correct an error attributable to the singular 

182 



N, 0.1 FEBRUARY TERM, 1889. 
I 

character of the statute' pertinent, and the unavoidable embarrassment 
encountered in finding i t  among a vast number of very old uncurrent 
statutes. 

The prayer of the petitioners must, therefore, be granted. The case 
must be reheard, and the judgment of this Court, entered therein at the 
September Term, 1888, must be set aside, and judgment entered declar- 
ing that there is error, and directing a new trial to be had. 

Prayer of petitionem gramtod. 

Cited: S. c., 106 N. C., 456. 

J. M. RICE v. J. R. JONES, ADMINISTKATOB, ET AL. 

Supplemental P~oceedings-Re's inter alias. 

The maker of a note was examined in a supplemental proceeding, brought 
against the payee, and upon such examination admitted that he owed 
the payee the amount of the note. An order was made that a part of the 
money due on the note be paid to the plaintiffs in such proceeding, with 
which order the maker complied. At the time the proceedings were com- 
menced the payee in the nete had already transferred it bma pde, and 
before maturity, to A., who was never made a party to the proceeding: 
Held, that A. could recover from the maker, in a separate action, the full 
amount of the note, with interest and costs, as it was the maker's folly to 
admit owing the note to the payee before ascertaining whether the note 
had been negotiated; and A. not being a party, all that was done in the 
supplemental proceeding was ras inter aFh as to him. 

CIVIL ACTION, tried at December Term, 1888, of the Superior Court of 
BUNCOMBE County, before Merrimon, J.  

The following is a copy of the material part of the case settled on 
appeal : 

On 11 December, 1882, R. R. Jones, the intestate of the defendant, 
J. R. Jones, executed his promissory note, under seal, to John S. Rice 
for three hundred dollars, to be due on 1 August, 1883. I n  July, 1883, 
certain judgment creditors of John S. Rice instituted proceedings sup- 
plementary to execution against said John S. Rice, and caused to be 
issued from the Superior Court of Buncombe County, wherein the same 
had been begun, a notice! of an order therein made, requiring said R. R. 
Jones to appear before the clerk of the Superior Court of Buncombe 
County, at  a time and place named, to answer concerning his indebted- 
ness to said John S. Rice, and said notice to be immediately served upon 
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said R. R. Jones; and in obedience to said order said R. R. Jones ap- 
peared before said clerk on 21 August, 1883, and on oath made 

(227) answer in writing as follows: "That he borrowc?d from the said 
John S. Rice, on or about 11 December, 1882, the sum of three 

hundred dollars, for which he gave his note, secured by a deed of trust, to 
be due 1 August, 1883, and that the same has not been paid, and that he 
is ready to pay the same according to order of court. . . . That 
since he has been summoned in this cause (the supplemental proceed- 
ings) the note has been presented to him by Marion Rice (plaintiff in 
this action), brother of John S. Rice, claiming it to have been trans- 
ferred to him, the said Marion Rice." Afterwards, on 31 August, 1887, 
said R. R. Jonas amended his said answer in said supplemental proceed- 
ings by adding thereto the following: "By leave of court, R. R. Jones, 
amending this, his answer in these cases, demadds: That if i t  shall be 
adjudged that R. R. Jones pay to any person or persons in these actions, 
or in either of them, any sum or sums of money, his, the said R. R. 
Jones' notes, in the answer mentioned, may be delivered up to him,.and 
a deed of trust, given by himself and wife to secure the same, may be 
ordered to be canceled, and that such other orders may be made by the 
court as are necessary for his protection, and alleges that he has now of 
the money mentioned in his answer only two hundred and one dollars 
and forty-five cents, heretofore condemned." 

Before said R. R. Jones made this amepdment to his said answer, the 
clerk of the court had made an order based upon his original answer, in 
words and figures following, to wit: "It is considered by the court, upon 
the examination of R. R. Jones, and i t  is hereby adjudged, that the sum 
of two hundred and one dollars and forty-five cents of this three hun- 
dred dollars due from the said R. R. Jones to the said John S. Rice be, 
and the same is hereby, wndemned to the use and satisfaction of the 
judgments, and that said R. R. Jones is hereby directed to satisfy the 

said judgments as herein stated, and that he is prohibited from 
(228) paying a sum sufficient to satisfy the said judgments, to any other 

person. 
21 August, 1882. E. W. HERNDON, Clerk Superior Court. 

From this order John S. Rice appealed, in words and figures following, 
to wit : 

"From the foregoing judgment John S. Rice appeals to the Superior 
Court in term, before tke judge. Notice of appeal given in open court, 
21 August, 1883. E. W. Herndon, clerk Superior Court." But such 
appeal was not heard until the present term of this Court, when, upon 
an issue submitted to a jury in this action, i t  was found that said note 
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was the property of said J. M. Rice, having been assigned to him before 
said supplemental proceedings were begun. Upon this verdict the order 
made by the clerk, on 21 August, l883, was vacated and set aside. The 
issue as to the title to the note was one between a receiver, appointed by 
consent in the said supplemental proceedings, at this term, and the 
plaintiff in this action, J. M. Rice, by consent of the receiver, was 
allowed to intervene in this action and to make up an issue as to the 
ownership of the note sued on-this to be without prejudice to defend- 
ant. After this issue was determined by the jury in favor of the plain- 
tiff, the defendants in this action agreed that the plaintiff was the owner 
of the note. 

On 27 August, 1883, said R. R. Jones paid said J. M. Rice (Marion 
Rice) all of said note except the sum of two hundred and one and forty- 
five hundredths dollars, and this amount so paid was entered by said 
J. M. Rice as a credit upon the back of the note. It was set forth in 
said entry that the sum thus paid was the principal and interest of said 
note, except the amount for which R. R. Jones had been garnisheed in ' said supplemental proceedings. 

On 6 March, 1885, J. M. Rice began the present action in this court, 
I against said R. R. Jones and wife, and S. H. Reed, the trustee in the 

deed of trust made to secure said note to John S. Rice, which 
deed of trust was executed on 11 December, 1882, to compel the (229) 

I trustee to sell the land in said deed of trust mentioned, in order 
to the payment of the remainder of said note. The pleadings in this 
action will go up as part of the case on appeal. R. R. Jones was at all 
times ready to pay the said note, ,always keeping in bank, for that pur- 

l pose, the amount of money, upon which he received no interest or profit, 
and of which he made no use, but his money was at all times under his 
own control and subject to his own order. He never paid or offered to 
pay said money into court, otherwise than as stated in his affidavit in 

i said supplemental proceedings and in his answer in this action; nor 
did he take any steps in said supplemental proceedings to have J. M. 
Rice, the plaintiff in this action, whom he knew claimed to be the owner 
of said note, substituted in his place, nor did he at any time, in this 
action, seek to have the creditors, at whose instance said supplemental 
proceedings were begun, substituted in his place. J. M. Rice was never 
made a party to said supplemental proceedings at  the instance of R. R. 
Jones, but he was summoned in said proceedings on 27 May, 1885, after 
this action was begun, to answer concerning his indebtedness to John S. 
Rice. 

When this action was called for trial the defendants insisted that i t  
ought to be dismissed: first, because the plaintiff could not maintain 
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such action pending such supplemental proceedings and injunction; 
secondly, because the court had not jurisdiction of the action; and they 
contended further that the plaintiff was not entitled to interest during 
the injunction, nor to recover costs. The court was of opinion that the 
plaintiff was entitled to bring his action; that the court had jurisdic- 
tion; and that, as the defendants did not insist upon having any issues 
tried by a jury, but consented that the court might act upon the facts 

found by the court, the plaintiff was entitled to recover, and gave 
(230) judgment accordingly. The defendants excepted to the judg- 

ment as follows : 
1. Because the court gave judgment in favor of the plaintiff and 

against the defendants as set forth. 
2. The plaintiff cannot maintain such action begun, pending such 

supplemental proceedings and injunction. 
3. The court had not jurisdiction of the action. 
4. The court should not have allowed the plaintiff interest on said 

sum of money during the injunction. 
5. The court should not have allowed the plaintiff costs herein. 
6. The court should have dismissed said action. 
There was judgment for the plaintiff, from which the defendants ap- 

pealed to this Court. 

Charrlm A. Moore for  plaintiff. 
F. A. S o d l e y  for defendads. 

MERBIMON, J., after stating the facts: I t  appears that the promi~ory 
note sued upon was indorsed to the plaintiff before it matured, and that 
he was the owner thereof. He was, therefore, entitled to recover the 
balance of the money due upon it-more than two hundred dollars-in 
this action, unless, as contended by the appellants, the proceedings had 
affecting the making thereof, in the proceeding supplementary to the 
execution mentioned, interfered with and obstructed the plaintiff's right 
to maintain the action. Hence, it is necessary to ascertain what relation 
the maker of the note sustained to this proceeding, how he was affected 
by it, and how, through him, is affected, indirectly, if at all, the rights 
of the plaintiff. 

Now, John S. Rice was the payee of the note sued upon, and he was 
also the judgment debtor and defendant in the proceeding supplementary 

to the execution. The maker of this note, as his supposed debtor, 
(231) was required to appear before the proper court at a time and 

place specified, to answer concerning his indebtedness to the payee 
thereof, as allowed by the statute (The Code, sec. 490). The purpose of 
such appearance and answer was to ascertain whether he owed such 
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judgment debtor the note mentioned, or any sum of money. I f  i t  ap- 
peared that he did, then the court might have ordered that such in- 
debtedness, or so much thereof as might have been necessary, should be 
applied to the satisfaction of the judgments against the judgment debtor, 
as allowed and required by the statute (The Code, see. 493). If, how- 
ever, he denied in his answer that he owed the judgment debtor the note, 
or any sum of money, then the receiver appointed, or to be appointed in 
the proceeding against the judgment debtor in such cases, as prescribed 
by the statute (The Code, see. 494)) might have brought his action to 
recover the money alleged to be due upon the note or otherwise. Coates 
v. Wilkes, 92 N. C., 376; Coats v. Willcas, 94 N. C., 174; Tumer v. 
Holden,, ibid., 70; Veggelahn v. Smith, 95 N. C., 254. 

I n  an action thus brought by the receiver, he could not recover, against 
an alleged debtor, money alleged by him to be due upon a promissory 
note unless he should allege and prove that the note outstanding was 
still due and owing, at the time he brought his action, to the judgment 
debtor because, as tho note was negotiable, it might, in good faith, have 
passed into the hands of some other person before the order forbidding 
the transfer of the judgment debtor's property. Indeed, this would be 
so as to any debt that might be assignable by indorsement or otherwise. 
The receiver could only recover debts due and owing to the judgment 
debtor, and the burden is upon him to show that the debt he demands 
judgment for is so due, whether the same be due by promissory note or 
otherwise. I f  the maker of such note is sued upon the same by a re- 
ceiver, he should be careful not to admit, incautiously, that it is due and 
owing to the payee thereof, or the judgment debtor, because it 
may be that the latter has sold it to some other person, and he is (232) 
not bound to give the maker notice that he has done so. If the 
maker should make such admission, and judgment should be obtained 
against him by the receiver, it would not at all protect him against a 
recovery on the same account by the owner of the note in an action 
brought by him for that purpose, unless he was at party to the action of 
the receiver. The real owner of the note could not be prejudiced, much 
less concluded, by a judgment against his debtor founded upon his note, 
in an action to which he was not a party, nor do orders of restraint or 
injunction affect him, unless in some way he is a party to it, except so 
far as to prevent him from interfering with property of any kind in 
~?E0d iQ leg&. 

The maker of the note (the subject of this action), who is the intestate 
of the defendant and appellant J. R. Jones, administrator, in his answer, 
made in his lifetime, in the ~roceeding referred to, did not deny that he 
owed the note in question to the judgment debtor therein; on the con- 



I N  T H E  SUPREME COURT. 1103 

trary, he, in substance and effect, admitted that he did owe i t  to him, 
and, thereupon, the court made an order applying so much of the money 
due upon it, or as was necessary to the satisfaction of the judgments 
against the judgment debtor specified in the proceedings. He made such 
admission at his peril. He  seems to have done so, supposing that the 
court could and would protect him at all events against the plaintiff and 
the real owner of the note, whoever he might be. This was a serious 
mistake. The cautionary course open to him was to put the ownership 
of the note in issue by his answer, and in that case no order could have 
been made to his prejudice, but the receiver would have been driven to 
his action, as allowed by the statute (The Code, sec. 497), and to prove 
that the judgment debtor was the owner of the note as pointed out above. 
The maker of the note, when required to answer, was to a large extent 

affected by the principles of law applicable to and much on the 
(233) footing of a garnishee in attachment proceedings. Myers v. 

Beeman, 9 Ired., 116; Ormond v. Moye, 11 Ired., 564; S h u h  v. 
Rrysm, 65 N. C., 201; Ponton e. Grifin, 72 N. C., 362. 

The plaintiff was not a party to the proceeding mentioned, and was 
not bound by it in any respect, so far as appears. The mere fact that 
he was required to answer concerning his indebtedness to the judgment 
debtor, did not make him a party-he was not required or summoned to 
appear for such purpose; nor was he required or expected to take notice 
of what others might answer or do in the proceeding. Indeed, i t  was not 
the purpose of the proceeding to litigate the rights of persons required to 
appear and answer, as to property of the judgment debtor and debts 
alleged to be due to him, and this denied, by the alleged debtors; this 
could and should be done in proper actions, brought by a receiver, ap- 
pointed, in part, for that very purpose. The Code, secs. 494, 497. 

The order directing the maker of the note to apply so much of the 
money due upon i t  as might be necessary for that purpose, to the satis- 
faction of the judgments specified in the proceeding, and forbidding him 
to pay such sum "to any other person," applied to him, and was founded 
upon his admission that he owed the note to the judgment debtor; it did 
not purport to apply to the present plaintiff, or to prohibit him from 
asserting any right he might have against the maker of the note, nor, 
indeed, could it affect him, if so intended, as he was not a party to the 
proceeding. The court had not jurisdiction of himself, nor control of 
his note, the subject of this action. Moreover, the statute pertinent (The 
Code, secs. 494, 497) did not authorize the court to make such order 
applicable to and embrace property other than that of the judgment 
debtor. I t  is not its purpose to interfere with the property or rights of 
persons other than such debtor, or to delay or obstruct the enforcement 
of their rights, unless incidentally, in cases where the court had taken 
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jurisdiction of the property and placed it i.1~ cmtouEa'ffi tegk Of (234) 
course, a person claiming property properly alleged to-be that 
of the judgment debtor, would interfere with it in the face of an order 
of the court forbidding interference with it, at his peril. If his claim 
were unfounded he might be treated as in contempt of the court, and he 
would also be exposed. to an action by the receiver appointed, or to be 
appointed, in the proceeding, in aid of its purposes. 

We can see no just reason why the plaintiff is not entitled to interest 
on his debt. The note sued upon was his and he was in no default. The 
maker of it, when required to answer in the proceeding, should not have 
admitted that he owed the judgment debtor; he did so at his peril, and i t  
was his folly that he did; he should have put the ownership of the note 
in issue, and if the court had. in that case. made unwarranted orders. he 
should have appealed to the broper court and had the errors correcied. 
I n  case of an action by the receiver as pointed out above, he might have 
required the present plaintiff to be made a party and had his rights 
settled and him concluded; and besides, in that case, the court could and 
would, if need be, have a,fforded the maker of the pote ample protection 
in some way allowed by law. The maker of the note seems to have 
thought, that inasmuch as he was required by the court to answer in the 
proceeding against the judgment debtor, the court could and ought, in 
any case or contingency, to afford him protection in all respects against 
the owner of the note, whoever he might be. This was a mistaken view 
of his right, liability and duty. I t  was his duty to himself to require 
judgment creditors in the proceeding, in  the way prescribed by law, to 
establish his indebtedness to the judgment debtor, and it was his default 
if he failed to do so. Pending the litigation, he continued to have the 
money not yet paid-it was his, and i f h e  failed to use it profitably, i t  
was because of his neglect or his misfortune. and the ulaintiff should not - * 

be prejudiced by his default or neglect as to interest. I t  is a part 
of the burden of every debtor to pay his debt certainly to him to (235) 
whom it  is due and entitled to have the money in discharge of the 
same. If some time. in the comulicated coirse of business. he finds i t  
difficult and troublesome to ascertain to whom it is due. and to get a 

u 

valid discharge of it, this may be his misfortune and a necessary evil 
incident to business transactions. Any incidental loss is his, if the 
creditor is in no default. I n  the present ca.se the creditor was in no 
default-the-maker of the note had notice of who he was. and instead of 
paying the debt to him, improperly admitted that the debt was due to 
the judgment debtor, believing, no doubt, the order of the court would 
be his sufficient protection. And so it would be in the case presented, but 
it could not be in another and very different case. The court is faithful, 
true and just in the enforcement of its orders and judgments in every 
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case, but the extent and compass of these orders and judgments, and their 
effects, depend materially upon the facts upon which they are founded 
and rest. If the facts admitted or made to appear from evidence pro- 
duced, are, indeed, not facts, then the court cannot make its order or 
judgments apply to and embrace other and different facts or cases. Nor 
was there the slightest reason why the plaintiff was not entitled to costs. 
H e  had a good cause of action, and was properly allowed to recover-no 
sufficient reason was shown why he should not. and he was entitled to 
costs, as a lawful consequence. An issue of fact, by consent of parties, 
was irregularly interjected into the case and tried, but the finding upon 
i t  was in favor of the plaintiff, So far as appears, there was nothing in 
this that deprived the plaintiff of costs in the regular course of the 
action. 

We think that the numerous authorities cited and relied upon, in the 
interesting brief of the counsel for the appellants, are not applicable to 

this case. Those of them deemed most nearly pertinent are cases 
(236) where the property in question was certainly in the custody of 

the law-there, had been levies upon i t  in attachment proceedings. 
I n  some such cases the owner of the property could not be allowed to 
interfere with i t  pending such custody, unless in some cases he might 
intervene, by appropriate proceeding. I n  this case there was no levy 
upon the property; nor was the note, the subject of this action, in the 
custody of any party to the proceeding; nor did or could the appropriate 
order of the court in the proceeding against the judgment debtor apply 
to persons who did not have property of the latter; nor did or could i t  
properly forbid the owners of promissory notes, properly and in good 
faith indorsed by the judgment debtor when he might do so, from suing 
upon the same, certainly not, unless such persons were in some way made 
parties to the proceeding. Perhaps, the plaintiff might have intervened 
in  the proceeding mentioned. Perhaps, he might have been brought into 
it in some way that might have brought about a settlement of his rights, 
or have concluded him as to the note, but he was not bound to assert his 
rights in and by it. He  had possesion, and was the owner of the note 
sued upon in this action, and there was no imperative reason why he 
should seek his remedy against his debtor in the proceeding, simply 
because the latter had been required to appear in it and answer as to his 
indebtedness to the judgment debtor. I t  was the duty of the maker of 
the note, to himself, to take care in the proceeding, and be sure to require 
the receiver to establish his indebtedness to the judgment debtor, or fail 
in his action. 

There is no error, and the judgment must be affirmed. 
No error. Affirmed. 



N. C.] FEBRUARY TERM, 1889. 

, (237) 
D. C. MOFFITT v. TI-IE CITY OF ASHEVILLE. 

MumXpaJ Co~porationg, when, Liable for Damges-Prisons, Dutiee and 
IXabilities of Cities asno? Towna with reference tocConsbitution, 
Art. XI ,  see. 6-The Cbde, see. 3h6~-Evidemce; Exa,m,ination of 
Expwts. 

1. When cities and towns are  acting (within the purview of their authority) 
in  their nzriwtstericcl or corpwata charackr .Cn. the mc?nagem,snt of proper@ 
for their own benefit, or in the exercise, of powers assumed voluntarily 
fo r  their own advantage, they are  impliedly liable for damage caused by 
the negligence of officers or agents subject t o  their control, although they 
may be engaged in some work that  will inure to the general benefit of the 
municipality. But where they a re  exercising the judicial, discretionary or  
legislative authority conferred by their charters, or a re  discharging a 
duty imposed solely for the publio benefit, they a r e  not liable for the 
negligence of their officers, unless some statute subjects them to liability 
for such negligence. 

2. Under the Constitution, Article XI, sec. 6, and The Code, see. 3464, a city 
is liable in damages only for  a failure to  so construct its prison, o r  so 
provide it with fuel, bed-clothing, heating apparatus, attendance and other 
things necessary, a s  to secure to prisoners a reasonable degree of comfort, 
and protect them from such actual bodily suffering as  would injure their 
health. If the aldermen of a city comply with the above requirements, 
the city is not liable in damages for sickness and suffering endured by a 
prisoner, and caused by the neglect of the jailer, poZicernm or attendants, 
to  properly minister to  his wants and necessities. 

3. The word superhtend@nce, as used in the Constitution, Article XI, section 6, 
was intended to impose upon the governing officials of municipal corpora- 
tions the  duty of exercising ordinary care, in procuring articles essential 
fo r  the health and comfort of prisoners, and of overlooking their subordi- 
nates in  immediate control of the prisoners, so f a r  a t  least a s  to replenish 
the supply of necessary articles when notified that  they are  needed; and 
of employing such agents and appropriating such moneys as  may be neces- 
sary to keep the prison in such condition a s  to  secure the comfort and 
health of the inmates. 

4. Where the window-glass in the window of a city prison has been broken 
and the bed-clothing furnished for its inmates has been destroyed, but 
the goverwing oficers of the city a re  not shown t o  have had actual notice 
thereof, o r  to  have been negligent in providing such oversight of the prison 
a s  would naturally be expected to  give them timely information of its 
condition, there is not such a failure, in discharging the duties of construc- 
tion or superintendence of the prison, a s  t o  subject the city to  liability 
for injuries sustained by a prisoner by reason of the broken window, etc. 

5. Neumibik, that  a city or town would be liable for  retaining incompetent o r  
careless jailers or servants, after notice of their character. 
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6. Lewis v. City of Ii%Ze@h., Bur& v. Edentm, and Thread;giEE u. C o l l w n i h  
ers, distinguished from this case and approved. 

7. The rule laid down in 8. v. B o z m m ,  78 N. C., 509, for the examination of 
expert witnesses, approved. 

(238) THIS was a civil action, tried at the June Term, 1888, of the 
Superior Court of BUNCOMBE County, before Boykin, J .  

The complaint is as follows : 
"The plaintiff, complaining of the defendant, alleges : 
1. That the defendant is a municipal corporation, created by the laws 

of the State of North Carolina. 
"2. That as such corporation i t  became the duty of defendant to pro- 

vide proper facilities for heating the city prison so as to secure health 
and comfort of prisoners consned therein. 

"3. That on the night of the .. ..... day of . . . . ., 1887, the plaintiff 
was arrested by the police authorities of said city of Asheville, for an 
alleged violation of an ordinance of said city, and confined in the city 
prison until a late hour of the following morning. That night on which 
he was so confined in said prison was one of intense coldness and severity. 
That the room in which plaintiff was confined was situated on the third 
floor of the building, and a number of window-panes on opposite sides 
of the room were ,broken out, so that a strong current of bitterly cold 

wind passed through the room during the entire night. That 
(239) there was no fire, bed or other means provided for heating said 

room or protecting plaintiff from the inclemency and severity of 
the weather. 

"4. That by reason of plaintiff's confinement in said prison, as afore- 
said, and exposure incident thereto, he was forced to endure the most 
intense physical suffering. That his body was so benumbed and chilled 
that he was scarcely able to walk or talk. That in consequence of said 
exposure plaintiff contracted a most violent case of fever, from which he 
was confined to his bed for the period of eight weeks. That during said 
sickness he suffered the greatest agonies, and his life was almost des- 
paired of for weeks, and that he has not since fully recovered his health, 
and is advised and believes he never will. That he was forccd to pay 
large sums of money for medical treatment while suffering with said 
disease, viz., the sum of one hundred and fifty dollars. 

"5. That by reason of the aforesaid wrongful act of defendant, and 
the expenses aforesaid, the plaintiff has been greatly damaged, viz., the 
sum of five thousand dollars. 

"Wherefore, plaintiff demands judgment for the sum of five thousand 
dollars and the cost of this action." 
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The answer contained a. general denial of facts alleged in every para- 
graph of the complaint. The issues and responses of the jury were as 
follows : 

"I. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint 2" "Yes." 

"2. Did the plaintiff contribute to his said injury by his own negli- 
gence 8" "No." 

"3. What damages, if any, is the plaintiff entitled to recover by reason 
of said injury?" "$1,458.50." 

The plaintiff introduced the following testimony: 
Plaintiff, introduced as a witness for himself, testified as follows: 
"In 1886 I lived in Madison County. On 5 January, 1887, I 

came to asheville to sell tobacco. That night I got into a diffi- (240) 
culty and was put into the calaboose, and remained there all night. 
I was arrested at about 9 o'clock p. m., and put into the cage and locked 
up, and remained there until about 9 or 10 o'clock next morning. The 
officer that arrested me carried me before the mayor, Judge Aston, and 
he tried me and fined me two dollars and costs. I paid it. There were 
no comforts in the jail and no fire or place to sleep to amount to any- 
thing. I t  was one of the coldest nights that I ever saw. I suffered a 
great deal. Nothing in there but one old blanket. Some of the window 
lights were broken out. Johfi Bell was confined with me. Next morn- 
ing I was SO cold I couldn't hardly walk down the steps; was cold all 
day. Had fever. Confined to my bed. After three or four weeks I was 
codned. Had cold. My head ached ; unconscious a long time. Confined 
eight weeks in house and to bed three or four weeks. I am not as strong 
as I used to be, though my health is now good. I can't do the work I 
used to.'' 

C~oss-exaImimed.-"I was intoxicated that night. I don't recollect 
having my coat off. I had been in and out of the bar-room nearly all 
day, after one o'clock. I n  the early part of the night, during my con- 
finement in jail, I heard a roaring like a fire, but couldn't feel any 
warmth from it. I was sober then. I don't know that there was a 
drum in there. I didn't speak to Aston a h u t  suffering or being cold. 
I could talk pretty well next morning. I told the officer that I was 30 

cold I didn't think I could walk down stairs. Do not know which 
officer i t  was. I t  was unuswally cold weather. Before that I had been 
waiting on a sick man, staying around the house, etc. Had an aching 
in my head, shoulders, etc. I never had such a headache as that before. 
I was arrested for striking a boy in the bar-room." 

George Bell, introduced by plaintiff, testified : 
"I was in cage with plaintiff. I t  was coldest weather of the (241) 

winter. We were in cage on third floor. Window lights of room 
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broken out. One old, torn blanket was there. No fire there. I called 
for fire. They said they had no wood. I told them I'd pay for it. 
I was never so cold in my life. The suffering was intense. I never 
suffered so much with cold in my life." 

Cross-e~~11mirwd.-"I had cold to settle on my lungs. I had been 
gathering ice that ,day-superintending-I did not work at it. There 
was no fire in the room while I was there. I was drunk. I get drunk 
at times. I have been confined in the guard-home often. I like the city 
of Asheville, but did not like Aston, the mayor at that time. I have paid 
several fines." 

C. A. Nichols was introduced by plaintiff and sworn : 
"I saw plaintiff next morning. His face was blue. He was very cold, 

and was suffering. I asked the policeman to let him out; told him I 
would go on his bond for his appearance at trial. Policeman said he 
couldn't do it until the mayor came. He was confined in cage in upper 
story. I saw no fire; no evidence of fire; saw nothing but old blanket. 
It was very cold morning. Plaintiff was unwell almost all the time for 
six or eight weeks thereafter; had a very bad spell of fever." 
C~oss-examinad.-"Moffitt was drunk. He gets drunk at times." 
Dr. J. A. Reagan was introduced for the plaintiff and sworn-(wit- 

ness admitted to be medical expert by defendant) : 
'(I attended Moffitt on 10 January. On 4 February saw him. He 

was very sick; mind deranged. Had fever that assumed typhoid form. 
Saw him several times. He was very dangerously ill from 4th to 20th 

of February. Cold or dampness is the most frequent cause of 
(242) catarrhal fever. I could not tell what caused this particular 

sickness." 
Q u ~ t i o n ~ :  "If the jury find the facts as testified to, might they pro- 

duce this disease ?" 
Objection by defendant. Overruled. 
Answer: "They might." 
Exception by defendant. 
C~oss-examimed.-"Plaintiff is perfectly sound now, so far as I know. 

Intemperance in rioting and drinking would not produce this fever; the 
exposure might. A man drunk, with coat off, would require some time 
to contract cold, I told plaintiff, when I saw him in January, to go to 
bed, and that his condition required it to avoid fever, but he did not. 
There was, about that time, one case of same fever in,neighborhood of 
plaintiff besides his, brought on by exposure. On 10 January plaintiff 
had pains in his head, shoulders, etc." 

Plaintiff introduced several other witnesses, whose testimony tended 
to corroborate that of plaintiff and the other witnesses whose testimony 
is above set out. 
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The defendant offered the following testimony: 
Captain F. N. Waddell, a witness for the defendant, testified: 
"I am chief of police of the city of Asheville, and have been since 

1885. I remember the night of the arrest. I arrested Bell. There was 
a fire kept in the police department in the prison. That night the stove 
was at white heat. I directed the policemen to keep up a good fire. The 
windows were fully glazed on the outside and sealed up with inch plank 
closely on the inside; no lights were out. The fire was burning well at 
nine o'clock p. m., and the room was warm next morning where plaintiff 
was confined. The building is of brick. The cage in which plaintiff, 
was confined was in the third story and south end of said building. 
There are three walls between i t  and the northern wall. There was a 
drum in the room in which plaintiff was kept. The cage was 
close to the western wall, and the drum between it and the wall. (243) 
The drum was connected by a pipe with the stove in the police 
headquarters. This headquarters was the room immediately beneath 
said cell, and is about twenty feet in height from floor to ceiling. There 
was plenty of coal on hand that night, and the night force of police, 
three officers, had no other fire with which to warm themselves but that 
in this stove. The heating apparatus had been in the cage-room, and 
the only method of heating it since I have been an officer of the city, 
and had always proved amply sufficient for that purpose. I had often 
been in the cell on very cold days and always found it comfortably warm. 
I had never heard any complaint from persons confined in there, that 
the heat was not sufficient for comfort, and no one made any complaint 
on the morning that the plaintiff was there, or at any other time to me ' 
or in my hearing, about it. On that morning I was there at eight o'clock, 
and the fire was burning well. I always saw to it that the room of cage 
was kept close, the cage well supplied with blankets, a plentiful supply 
of coal was on hand, and always, when there, kept good fires, and charged 
the policemen to do so when 1 was absent. The stove did not burn wood, 
but coal. I left about ten o'clock on the night of plaintiff's confinement, 
,and there was a good fire then. There were twelve or fourteen blankets 
in the cage-room that night, just in front of the cage-door. I saw plain- 
tiff next morning when brought into court, and could not see that he 
was suffering from cold; he did not appear numb and made no com- 
plaints whatever." 

CTOW-examinned.-"I was inside of the cage-room and cage early that 
morning and it was comfortable. Captain Price, Mr. Adams and Mr. 
Hunter were there on the night force." 

C. J. Harkins, a witness for defendant, testified : 
"I was a policeman in January, 1887, in Asheville, The guard- (244) 

house was in good condition. There was a stove below on the 
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next floor, and a drum was in the cell-room in which plaintiff was, 
I between the cage and wall. We generally kept blankets up there. 

Sometimes drunken men would tear them up. There were plenty of 
I blankets there that night. There were no lights out of the windows, and 

they were ceiled up on the inside with inch plank. The room was of 
ordinary size. I never heard any complaint of the heating apparatus. 
Had been policeman several years a t  that time. Heard no complaint 
from plaintiff when he came out and went before the mayor. The polioe- 
men of the night force had no other place to warm themselves than by 
the stove in the police headquarters, which heated the drum. I always 
found that the drum worked well, and when I was on the night force we 

I always kept a good fire. On that night there was a good fire in the stove 
when I left at nine o'clock. It was warm next morning when I went on 
at  about eight o'clock, in the room where the stove was, and there was a 
good fire in the stove." 

William Adams, a witness for defendant, testified : 
"I was a policeman of the city of Asheville in January, 1887, and had 

been for several years. I arrested the plaintiff between five and six 
dclock in the evening. He was drunk and had struck a boy in the bax- 
room. The jail was in a good cbndition. The windows of the third 
floor, where the plaintiff was confined, were closely planked up. I did 
not notice glass from outside particularly, but had any been out I think 
I should have observed it, and I did not see any out. There was a pile 
of blankets, about seven or eight, on a chair in the cage, in front of the 
door, when I put the plaintiff in. The drum made the cage and cage- 
room comfortable. I was often in there on cold days and it was always 
comfortably warm. There was a good fire at nine o'clock that night 

when I left, and a good fire when I returned next morning. I 
(245) took plaintiff out and heard no complaint. The room was then 

comfortable, and so was cage. I was present at the trial before 
the mayor and could not see that plaintiff was suffering any. He'made 
no complaint. I never heard any complaint of the heating apparatus in  
the cell-room. There was plenty of coal in the room below the qell, 
where the police headquarters were, and the stove there, which heated 
the drum in the room above, was the only place where the night-watch 
could keep warm throughout the night. Our orders wem to keep a good 
fire there, and i t  was always done when I was on night force." 

Capt. T. Price, witness for defendant, testified: 
"I was a policeman of the city of Asheville in January, 1887, and had 

been for several years. I was on duty the night when plaintiff was in 
prison. There was a good hot fire in the police headquarters all night, 
and the drum heated well the room above. There was plenty of ma1 
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there, and the stove burned coal. The windows in the room above were 
ceiled up with plank. If any glass were out of the windows outside this 
ceiling, I did not notice it, and I am confident that I should have done 
so had such been the case. No one complained in my hearing of a lack 
of fire, and from the police headquarters below I would have heard 
easily any complaint. Never heard any complaint of,heating apparatus, 
which was same during my connection with force. My own observation 
in the cage and cage-room was, that i t  was ample, and I often was in 
there in all sorts of weather. Had there been a lack of sufficient blankets 
I should have known it, and I knew of nothing of the sort. The cage- 
room was twice the size of the pdice headquarters. There was no other 
place, for night police to keep warm, but the stove that heated the 
drum. We always kept a good fire in cold weather. Am not now con- 
nected with city." 

Thomas Hunter, witness for defendant, testified : 
"I was a policeman of the city of Asheville in January, 1887, (246) 

and had been for more than a year. I was on the night force, 
and on duty the night of plaintiffs confinement. I t  was our duty 
to keep up the fires, and we always did when the weather was cold. We 
had a good supply of coal on hand that night, and kept a good fire all 
night. There was no complaint from anybody. We had no other way 
of keeping warm ourselves but by the stove in the police headquarters, 
which heated the drum above. I was in the cage and cage-room every 
half hour that night, and the cage and cage-room were always warm. 
The drum was sufficient to heat them, and did heat them that night; no 
one would suffer there. There were plenty of blankets in the cage 
where plaintiff could get them. The windows were fully glazed and 
ceiled up inside with plank. There was no complaint that night or next 
morning, and I never heard any complaint of the heating apparatus, 
which was the same during my connection with the force. I am not now 
connected with the city government. There was no such conversation 
as that related by George Bell. H e  made no complaint to me or request 
of me, nor to any of us." 

C .  A. Smith, a witness for defendant, testified: 
"I am a policeman of the city of Asheville, and was such in  January, 

1887. I was on duty the night of plaintiff's confinement ; was in and out 
all night; came in every half hour during night. The stove was pretty 
much red-hot all night. The drum always heated well the cage and cage- 
room; never heard any complaint of it. We had plenty of coal on hand; 
stove burns coal. Bell had no conversation with me, or in my hearing, 
nor did plaintiff. Neither complained in my hearing. There were 
plenty of blankets in cage f ive  or six or seven of them.. These windows 
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of prison room were glazed without and closely planked up within. NO 
one offered to buy wood or complained of cold. The stove was the only 

place where we could warm ourselves." 
(247) Cross-exa,minad.-"I saw blankets in the cage that evening and 

the next morning. I t  was a pretty cold night. The cage-room was 
comfortable next morning. I went in there." 

Jonathan Nowell, a witness for defendant, testified : 
"I am in charge of city prison, and feed and attend to wants of pris- 

oners. Had my same place in January, 1887, and had had it for several 
years. The prison was formerly the county jail of Buncombe County, 
until about two years before that time, the county authorities built an- 
other iail and sold this one to the citv of Asheville. For four or five 
years before this sale, I had held the same position for the county that I 
now hold for the city, namely, to feed and wait upon the prisoners. 
During the entire time of my connection with this prison, both for 
county and city, the apparatus for heating this cage and cage-room was 
the same. I never at any time heard any complaint whatever that it did 
not warm the room and cage comfortably. I left at seven o'clock. There 
was a good fire there then, and plenty of blankets in the cage, immedi- 
ately in front of the door and within a few feet of the prisoners, in easy 
reach. When I returned next morning at five o'clock, I was in cage. I t  
was comfortable in there then and there was a good fire below. The 
window-lights were all in and the windows closely planked up with inch 
plank on the inside, This had been done during the preceding fall. 
There was a pile of blankets in the cage several feet high. No one com- 
plained in my hearing. The plaintiff showed no signs of cold when 
before the mayor, and made no complaint. The officers had no place to 
warm except by the stove which heated the drum. The drum always 
kept the cage and cage-room warm. I was in there frequently every day. 
If any one but me ,and police were in room except prisoners, I do not 
know it, but would have known it." 

Cross-exa,mined.-"The weather was very cold that night. When I 
opened the cap-room next morning I felt the warm air rush out. 

(248) I t  was warm in there." 
H. S. Harkins, witness for defendant, testified : 

('I am now mayor of the city of Asheville, but was not in January, 
1887. I remember the evening of plaintiff's arrest. I went into a bar- 
room to see the proprietor on some business. I t  was a very cold day. 
Plaintiff was in there with his coat off, much affected with liquor. There 
had been a fire, but it had gone down. A boy was renewing it when 
plaintiff, from behind, without any provocation, or a word with the boy, 
struck him a severe blow, and was about to repeat the blow, when I inter- 
fered and prevented it. Plaintiff was then arrested. I was for more 
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than a year chief of police of the city. This was before. I never heard 
any complaint of the stove and the drum being insufficient to heat com- 
fortably the cage and cage-room. I know that i t  did heat them very 
well. I know the general characters of C. J. Harkins, William Adams, 
F. N. Waddell, Capt. Thomas Price, Thomas Hunter, C. A. Smith, 
Jonathan Nowell, and they are good." 

E. J. Aston, a witness for defendant, testified: 
"I was mayor of Asheville in January, 1887, and had been for about 

three years. I remember the day of plaintiff's confinement. I tried 
him. He made no complaint to me of suffering. I heard of no com- 
plaint. I saw no sign of suffering. The heating apparatus of the cage 
and cage-room had always proved sufficient. I t  was there when the 
city bought jail, and remained there during my terms of office. I was 
often in cage in all kinds of weather, and always found it comfortable. 
I was always particularly attentive to the prison, and gave repeated in- 
structions to police to keep i t  comfortable, explaining that men were 
put in there only for safe-keeping, and should be carefully attended and 
provided with comforts. I never heard any complaint from anybody, 
that these instructions had been neglected in the least particular. 
There was a plentiful supply of coal, the only fuel used, on hand (249) 
at the time mentioned, and the windows were closely ceiled up on 
the inside, I had had them thoroughly glazed and so ceiled up the pre- 
ceding fall. I do not know that any of the glass were out at this time, 
but had there been I am confident that I should have observed it. since 
I was there frequently every day and could easily have seen it. There 
were plenty of blankets on hand at  the time, most of them recently pur- 
chased." 

Dr. W. D. Hilliard, a witness for defendant, testified: 
"I am a, physician; graduate of medical college; was for some years 

assistant physician in Morganton lunatic asylum, and have practiced in 
Asheville for six years. Consider myself competent to give an opinion on 
catarrhal fever. A drunk man is more likely to take it than a, sober 
man. Excess in eating or drinking may, with slight exposure, produce 
it. I f  the jury should find that the plaintiff was drinking heavily, was 
in and out of a bar-room on a very cold day, and part of the time in the 
room when the fire was very low, with his coat off, think this much more 
likely to have produced catarrhal fever than confinement in prison over 
night, even if very cold. I f  the jury should find that the plaintiff, kept 
in a cold room in prison over night, on a very cold night, and suffered 
greatly from cold, I think, had this resulted in such fever, it must have 
reached a full development within a week, at the greatest, thereafter, 
and that if plaintiff was not confined to his bed for three weeks or more 
thereafter, it must, in all probability, have been from some other cause 
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than the confinement, and could not, in my opinion, have been produced 
by the confinement at a time so long anterior. Many times a very slight 
exposure will produce catarrhal fever, and i t  is often impossible to trace 
the cause." 

This was all the evidence in the case. 
The defendant asked his Honor to charge the jury, as follows: 

"1. That before the plaintiff can recover in this action he must 
(250) allege and prove that he sustained an injury whereof the proxi- 

I mate cause was the negligence of the city defendant, or its au- 
&I. buwrities, A and it has i10t been alleged, and there is no evidence that such 
negligence existed or was such proximate cause. 

"2. If the jdry shall find that the plaintiff contributed in any manner 
to his own injury, if any injury he sustained, either by drunkenness and 
walking in open air on a very cold night without his coat or by declining 
to obey the advice of his physician and'go to bed, or in any other man- 
ner which the testimony may show, then he is not entitled to recover. 

"3. The defendant was bound to use only ordinary care under the 
circumstances, and there is no evidence showing or tending to show any 
want of ordinary care on its part. If, therefore, the jury should find 
that the plaintiff was injured by the window-panes being out in the 
prison, they must, in order to render the defendant liable, show that this 
fact was known to the city authorities, or that the windows had been out 
for such a length of time as they would ordinarily have known i t ;  and 
of these things there is no evidence. If the jury shall find that there 
was no coal or other fuel wherewith to build a fire sufficient, or that the 
fire built was insufficient to warm the room, or that the machinery pro- 
vided for warming the room was insufficient for that purpose, they must 
further find, in order to render the defendant liable, that these things 
were known to the city authorities a sufficiently long time beforehand to 
enable them to remedy the same; and of this there is no evidence. I f  
the defendant supplied in the cell, where it is alleged the plaintiff was 
confined, blankets in sufficient numbers to provide for plaintiff under 
circumstances which might reasonably have been anticipated, the plain- 

tiff would not be entitled to recover. 
(251) "4. The plaintiff must satisfy the jury by a preponderance of 

evidence, at least, that the injury he sustained, if any, was the 
proximate result of the negligence of the defendant, and if the jury 
shall be of opinion that such injury was brought about, even in part, by 
the negligent acts of the plaintiff, whether in going about without his 
coat in cold weather, or otherwise, the plaintiff would not be entitled to 
recover, but in order to such recovery the jury must be satisfied by a pre- 
ponderance of the evidence that the exposure of the plaintiff in the 
prison, and without his fault, was the sole cause of his injury, not in any 
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way aided by anything else wherein the plaintiff failed to exercise 
ordinary care. The plaintiff must be without fault in that regard, and 
take such care of himself as a man of ordinary prudence would, in ordeli 
to entitle him to recover. The city can be liable to  lai in tiff in no event 
except for its own negligence. I t  cannot be liable for the tortious negli- 
gence of its police officers. 

"5. If the plaintiff sustained an injury, by reason of the failure of 
the defendant to anticipate and provide against an extraordinary cold 
night, he cannot recover therefor. Before the plaintiff can recover for 
an injury, he must show by a preponderance of evidence that the injury 
was the ordinary, or probable, consequence of the act complained of. 

"6. I f  the plaintiff niight have avoided the consequence of the act of 
defendant, if such act existed, by the exercise of ordinary care, he can- 
not recover. 

"7. I f  a wrong and resulting damage are not known by common ex- 
perience to be naturally and usually in sequence, and the damage does 
not, according to the ordinary course of events, follow from the wrong, 
then the wrong and the damage are not sufficiently conjoined or concate- 
nated, as cause and effect, to support an action. I t  is not only requisite 
that the damage, actual or inferential, should be suffered, but this damage 
must be the legitimate consequence of the thing amiss. If an injury has 
resulted in consequence of a certain wrongful act or omissi~n, 
but only through or by meaqs ef some intervening cause, from (252) 
which the last cause the injury followed as a direct and immediate 
consequence, the law will refer the damage to the last or proximate 
cause, and refuse to trace it to that which was more remote." 

His Honor refused these prayers for instructions, except as they are 
embraced in the charge given hereinafter, and the defendant excepted. 

His Honor charged the jury as follows: 
"The plaintiff must prove, by the preponderance of the evidence, that 

the injury that he sustained was the immediate and proximate result of 
the negligence of the defendant. I t  must appear from the testimony that 
the imprisonment of the plaintiff by the defendant, and the carelessness 
or neglect of defendant, or its agents, in providing sufficient bed-clothing 
or properly heating the prison, or failing to supply the windows with 
panes, resulted in the injury which plaintiff alleges he has sustained. If 
there appears to be any cause independent of the conduct of defendant, 
and intervening between the acts and omissions complained of and the 
injury, to which the same may be referred and traced, the plaintiff can- 
not recover. I f  the injury is the natural and usual result of the act or 
omission of defendant, and the plaintiff be without fault himself, there 
may be a recovery. I n  determining the cause of plaintiff's injury the 
jury may consider whether the plaintiff exercised prudence and ordinary 
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I care, such as would suggest themselves to prudent and cautious men in 

I 
the preservation of their health and bodies, and so conducted himself. 
I f  the injury may be attributed to the negligence of plaintiff upon the 
occasion referred to in imbibing intoxicating liquor excessively, and in 
exposing himself to the inclemency of the weather without suitable or 
necessary clothing, or if the said injury resulted from his inattention to 

I his person after the imprisonment, the plaintiff cannot recover, except as 
hereinafter explained. The plaintiff, however, can recover, though 

(253) he was in fault himself to some extent, if the injury complained 
of could not have been arrested by the exercise of ordinary care 

on his part. When the negligence of the defendant is the proximate 
cause of the injury, and the negligence of the ljlaintiff is remote, con- 
sisting of some act or omission on his part not occurring at the time the 
injury is such, the plaintiff may recover. I t  is the duty of the defend- 
ant to provide for the comfort of its prisoners in a reasonable manner. 
I t  was its duty to furnish everything essential and necessary to accom- 
plish this. These necessities must, of course, conform to the exigencies 
of the time and season. There must be proper ventilation, sufficient 
bed-clothing, suitable heating apparatus, operated as occagon may de- 
mand. The cell must be protected in such a manner as to prevent the 
inblowing of cold winds of winter. The prisoner must be treated in a 
humane manner. I f  the defendant has neglected its duty in respect to 
any of these requirements, and injury has been sustained by the plaintiff 
by reason thereof, he is entitled to be compensated therefor. The de- 
fendant would not be required to provide against unforeseen, unusual 
and extraordinary exigencies, such as might not be reasonably antici- 
pated. If,  therefore, the injury of the plaintiff may be attributed to 
circumstances attending his imprisonment, which could not have been 
reasonably anticipated and provided for by the defendant, the plaintiff 
could not recover damage. I t  was the duty of the plaintiff to conduct 
himself prudently, and if he did not do so, and failed to exercise ordinary 
care and prudence, the defendant is entitled to a verdict. If the injury SUS- 

tained by the plaintiff resulted from the carelessness of the defendant or 
its officers, and its failure to provide sufficient and suitable means to 
insure his comfort and safety, then the defendant is responsible, and 
damages may be awarded to the plaintiff as a compensation, although the 

illness of the plaintiff may not have resulted from the imprison- 
(254) ment as alleged, still the plaintiff would be entitled to compensa- 

tion for any sufferings and pains he may have endured during 
the time of his incarceration by reason of the negligence of the de- 
f endant ." 

To this charge, as given, defendant excepted, and appealed. 
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Ghas. A. Moove a,nd M. E. Cwtm f ov plaintiff. 
F. A. Sondley and Thao. F. Davidson for defendant. 

AVERY, J. The liability of cities and towns for the negligence of their 
officers or agents, depends upon the nature of the power that the cor- 
poration is exercising, when the damage complained of is sustained. A 
town acts in the dual capacity of an imperi/um in imperio, exercising 
governmental duties, and of a private corporation enjoying powers and 
privileges conferred for its own benefit. 

When such municipal corporations are acting (within the purview of 
their authority) in their ministerial or corporate character in the man- 
agement of property for their own benefit, or in the exercise of powers, 
assumed voluntarily for their own advan.tage, they are impliedly liable 
for damage caused by the negligence of officers or agents, subject to 
their control, although they may be engaged in some work that will 
enure to the general benefit of the municipality. Shearman & Redfield 
on Neg., sees. 123 and 126; Dillon on Mun. Corp., 966 and 968; Thomp- 
son on Neg., 734; Mea,res v. Wilmington,, 9 Ired., 73; Wright v. The 
City of Wilmington,, 92 N. C., 156; Wharton Law of Neg., sec. 190; 
Mcycr's Federal Decisions, Vol. 10, sec. 2327. The grading of streets, 
the cleansing of sewers and keeping in safe condition wharfs, from which 
the corporation derives a profit, are corporate dutjes. Whitaker's Smith 
on Neg., 122 ; Barnes v. District of Co~k~rrtbia, 1 Otto, 540-557 ; Treight- 
man v. Wmhingtom, 1 Black., 39 ; Wharton Law on Neg., sec. 262. 

On the other hand, where a city or town in exercising the (255) 
judicial, discretionary or legislative authority, conferred by its 
charter, or is discharging a duty, imposed solely for the benefit of thc 
public, i t  incurs no liability for thc negligence of 'its officers, though 
acting under color of office, unless some statute (expressly or by neces- 
sary implication) subjects the corporation to pecuniary responsibility 
for such negligence. Hill v. Charlotte, 72 N. C., 55; S. v. Hall, 97 
N. C., 474; 2 Dillon Munic. Cor., sees. 965 and 975; Dargan v. Mayor, 
31 Ala., 469; City of Richmond v. Long, 17 Grattan, 375; 8tewart v. 
New Orlelatns, 9 La., 461 ; Wharton Neg., secs. 191 and 260; Hill v. City 
of Boston, 122 Mass., 344; Shearman and Redfield Neg., sec. 129. As 
illustrations of the principle last stated, it has been held that a city is not 
answerable in damages for an assault with excessive force, committed 
by a police officer in the attempt to enforce a city ordinance, or for the 
negligent or unnecessary killing by a peace officer of a city, of one whom 
he is attempting rightfully to arrest. Many cases, illustrating by ex- 
ample the principle that municipal corporations are exempt from lia- 
bility, when acting as agents of the State and exercising governmental 
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power, will be found collected in Dowhue v. G t y  of Brooklyn, 51 Hun., 
I 563 (Albany Law Journal, Vol. 39, No. 17). 

The plaintiff was arrested for an assault, committed in the presence 
of the peace officer of the city, who arrested him, and the officer was un- 
questionably exercising a right, in fact discharging a duty to the public. 
The Code, sees. 3808, 3810, 3811 and 3818; Pr. Laws of 1883, ch. 111, 
s a .  59. 

The city of Asheville was not, therefore, answerable in damages to the 
plaintiff for any violence or negligence, on the part of its officials to- 
wards him, np to the moment when he was comit ted  to the city prison. 

When we follow the plaintiff across the portal of the prison we are 
confronted with the new question, whether there is any provision of law 

creating a liability (expressly or by implication) on the part of 
(256) the city for the injury to the health of, or for the bodily suffering 

of, the plaintiff caused by the neglect of the city or its agents in 
the construction of the prison or the subsequent superintendence of it. 
Section 6, Article XI, of the Constitution, and section 3464 of The Code, 
are as follows: Section 6, Constitution, Art. XI: "It shall be required 
by competent legislatien, that the strmcture and mpwktendence of the 
penal institutions of the State, the county jails and city police prisons, 
secure the health and comfort of the prisoners," etc. The Code, sec. 
3464: "The sheriff, or keeper of any jail, shall every day cleanse the 
room of the prison in which any prisoner shall be confined and cause 
all filth to be removed therefrom; and shall furnish the prisoner a 
plenty of good and wholesome water, three times in every day; and shall 
find each prisoner fuel, one pound of good wholesome bread, one pound 
of good roasted or boiled flesh, and every necessary attendance." 

Section 3465 of The Code imposes upon the county commissioners the 
duty of purchasing "a number of good warm blankets or other suitable 
bed-clothes, which shall be securely preserved by the jailer and furnished 
to the prisoners for their use and comfort, as the season or circum- 
stances may require." 

I t  is not necessary to decide, whether the substitution in The Code of 
the term "keeper of any jail" instead of "keeper of any public prison" 
(in sec. 9, ch. 89, Bat. Rev., quoted in Lewis a. Balle.iyh, 77 N. C., 229), 
limits the responsibility of towns, or whether jail, as the generic term, 
includes every kind of prison, or whether section 3465 of The Code 
applies to police prisons at  all. 

The aldermen of Asheville were vested with authority to erect a city 
prison by section 47, ch. 111, Private Laws 1883, if they did not have 
the power by implication under the general law in reference to towns; 
and when they built the police guard-house in the exercise of their power, 

204 



N. C.] E'EBRUARY TERM, 1889. 

the city became as fully amenable for its proper structure and (257) 
superintendence, as the General Assembly was required by the 
Constitution to make i t  answerable by competent legidation. 

The defendant, in the discharge of its judicial duties, could not have 
incurred any liability in any view of the case but for the express pro- 
visions of the Constitution and laws. Dillon on Munic. Corp., sec. 975 
(773) ; Hill v. Cha~lotte, mpa. 

By a well-known rule, therefore, the law, imposing this responsibility 
on such municipal corporations for the proper structure and superin- 
tendence of their prisor&, must be construed 2rictly. 

We hold that the defendant is liable in damages only for a failure, 
either to so construct its prison or so provide it with fuel, bed-clothing, 
heating apparatus, attendance and other things necessary as to secure 
to the prisoners committed to it a reasonable degree of comfort and 
protect them from such actual bodily suffering as would injure their 
health. 

I f  the aldermen of the city built a reasonably comfortable police 
prison, and afterwards furnished to those who had immediate charge of 
it everything that was essential to prevent bodily suffering on the part 
of prisoners from excessive cold or heat or hunger, and to protect their 
health, the city would not be liable, even if the-suffering or sickness of 
the plaintiff was caused by neglect of the jailer, the policemen, or the 
attendants to keep the fires burning all night, or to give the plaintiff the 
necessary bed-clothing furnished to them. Shearman & Redfield on 
Neg., sec. 139 and note (2) .  

The word superintendence means oversight or inspection, and was in- 
tended, as used in the Constitution, to impose upon the governing officials 
of a municipal corporation the duty of exercising ordinary care in pro- 
curing articles essential for the health and comfort of prisoners, and of 
overlooking their subordinates in immediate control of the prisons (so 
far, at least, as to replenish the supply of such necessary articles 
when notified that they are needed), and of employing such (258) 
agents and raising and appropriating such amounts-& miney as 
may be necasary to keep the prison in such condition as to secure the 
comfort and health of the inmates. Threadgill v. Com,mi&oners, 99 
N. C., 352. The rule in reference to the liability of counties for torts is 
always the same as that which applies to cities and towns when exercis- 
ing governmental duties. Counties are never answerable in damages for 
torts, unless made so by the provisions of some statute, either expressly 
or by necessary implication. Bouditch v. Boston, 4 Stiff., 323 ; Dillon on 
Munic. Corp., sea. 963 and 965. 

I n  Threadgill v. Com~missioners, s u p ,  Smith, C. J., for this Court, 
after laying down the rule that a county is required to provide money to 
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repair public buildings, other than prisons, by the provisions of The 
Code, sec. 707, subsections 5, 6 and 7, says: "The doctrine is, that while 
these corporate agencies must provide the means and employ the men 
to perform such duties, they are not personally and by their own labor to 
perform such menial service, and the default to make them liable must 
be in neglecting to exercise their authority in the use of labor and money 
for that purpose, and so it must be charged to make a cause of action 
against them." I t  is true that this language was used in reference to the 

I 

I liability imposed by The Code upon the board of commissioners, as rep- 
resenting the county, for a failure to have the public privies cleaned, 
and allowing them to become a nuisance. 

But the reasoning and the principle apply to the general duty of build- 
ing and overlooking prisons, imposed by the Constitution upon counties 
and towns in the very same language, and the statutes (The Code, secs. 
3464, 3465) are, if there is any difference, more stringent as to the duty 
of county commissioners and county jailers in providing and caring for 
prisoners in the county jails, than they are towards town authorities 

and keepers of police prisons. 
(259) However the general question of the liability of counties, by 

virtue of this legislation, may hereafter be settled, we may safely 
say that neither counties nor towns can be required, as a general rule, 
to answer in damages for injuries to prisoners caused by the neglect of 
their respective jailers, policemen or guards who may have immediate 
charge and custody of them, and of which the governing officials of the 
corporation had no notice. 

We think that where windom-glass in the window of a police prison 
has been broken and the bed-clothing furnished for its inmates has been 
destroyed, but the governing officers of the town are not shown to have 
had actual notice of the breaking or destruction, or to have been Zegli- 
gent in omitting to provide for such oversight of the prison as would 
naturally be expected to give them timely information of its condition, 
there is not such a failure in discharging the duties of construction or 
superintendence as to subject the corporation to liability. We do not 
wish, however, to be understood as intimating that a city or town would 
not be .liable, if i t  should retain incompetent or careless jailers or 
servants after notice of their character, for damages caused by their 
negligence, though the question is not directly presented in this case. 

I t  naturally follows, from giving our sanction to the principles already 
stated, that we should hold that the judge below erred in refusing to 
give the third instruction asked, and in telling the jury in lieu of the 
charge asked: first, "It must appear from the testimony that the im- 
prisonment of the plaintiff by the defendant and the carelessness or 
neglect of the defendant, or its agents, in providing sufficient bed-cloth- 
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ing, or properly heating the prison, or failing to supply the windows with 
panes, resulted in the injury which plaintiff alleges he had sustained." 
Second: "If the injury sustained by the plaintiff resulted from 
the carelessness of the defendant, or its oficws, and its failure (260) 
to provide sufficient and suitable means to insure his comfort and 
safety, then the defendant is responsible, and damages may be awarded 
to the plaintiff as compensation," etc. 

Acting under the instructions given, i t  may be that the jury believed 
from the evidence that the sickness and suffering of the plaintiff was 
caused by the failure of the keeper of the prison to make a fire in a 
stove, though he had an abundance of fuel provided by the proper au- 
thorities of the city. The case of LetwG v. City of Baleigh, supra,, was 
one in which the plaintiff was arrested for a vioIation of a city ordi- 
nance, which is made, by section 3820 of The Code, a criminal offense, 
and therefore it is very similar to this. But it is distinguishable in that 
the plaintiff Lewis was confined in a narro* cell, 8x14, located in a 
cellar under the market-house, with no window and no ventilation except 
a grate in the door that opened on an underground passage, with a 
window at one end lighted through a grate on the sidewalk. Reviewing 
the admitted facts, Justka Reade, for the Court said : "It was an impos- 
sibility that such a place could 'secure health and comfort,' in the lan- 
guage of the Constitution, or that it could be 'clean,' in the language of 
the statute." On the trial below there was a great deal of testimony 
tending to show that the prison of the defendant was well constructed 
for health and comfort, and was provided with bed-clothing, fuel, stoves 
and everything necessary to secure a reasonable degree of comfort and 
protect health. Counsel on the argument cited Bumch v. Edentm,, 90 
N. C., 431, in support of the contention that the evidence established 
the accountability of the defendant. The plaintiff there brought his 
action to recover damages for an injury caused by his falling into an 
excavation near the sidewalk in the town of Edenton. Justice Merri- 
mom, in delivering the opinion of the Court, adverted to the distinction 
we have drawn between the corporate and governmental powers of a 
town, and cited L e w b  v. RaSeigh, s u p ,  and Hill v. Charlotte, 
supra. The law required that the commissioners ''shall provide (261) 
for keeping in proper repair the streets and bridges in the town." 
The Code, sec. 3803. The Court, construing the law, said: "And proper 
repair implies also that all bridges, dangerous pits, embankments, dan- 
gerous walls, and the like perilous places and things very near, shall be 
guarded against by proper railings and barriers." 

I t  is not necessary that we should pass upon the exception to the evi- 
dence of Dr. Reagan, who testified as an expert, yet we would suggest a 
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care fu l  examination of the  ru le  laid down in S. d. bow mar^, 78 N. C., 
509, in f r a m i n g  questions f o r  t h e  witness i n  a n y  f u t u r e  trial.  

F o r  t h e  e r ror  pointed out  i n  t h e  charge t o  t h e  jury, the  defendant is 
entitled t o  a new trial.  

E r r o r .  Venire de novto. 

Cited: Tafa v. Greensboro, 114 N. C., 416; Lome v. Rathigh, 116 N. C., 
305 ; Shields v. Durham, ibid., 407; R'osenbaum v. New Born, 118 8. C., 
98; Willis v. New B m ,  ibid., 137; Shields v. Durham, ibid., 455; Coley 
v. Xtatesailie, 121 N. C., 316; Fritchwd v'. Cmmissio.ners, 126 N. @., 
912; Bell v. Commissiolters, 127 N. C., 91; McIlhemny v. Wilmingtm,  
ibid., 149; M m d y  d. Sta,te, Prisow, 128 N. C., 16; Levin v. Burbimgton, 
129 N. C., 188; Petwson v. Wilwzinqton, 130 N. C., 77; Bank u. Corn  
missiowws, 135 N. C., 247; Fisher v. Naw Bern, 140 N. C., 510; IZull v. 
Roxboro, 142 N. C., 460; Metz v. Asheville, 150 N. C., 749; Graded 
School v. McDowell, 157 N. C., 319; H a w i n g t m  d. Gremvdle, 159 
N. C., 634; Hines v. Rocky Mount, 162 N. C., 412; Nichols t~. Town of 
Fourdain, 165 N. C., 169; Snide? v. High Point, 168 N.  C., 610; Price 
tr. Twtees, 172 N. C., 85; H o w l a d  zr. Asheville, 174 N. C., 751; Mack 
v. Charloltte, 181 N. C., 385; James a. Charlotte, 183 3. C., 631; S a d  
l in @. Wilmington, 185 N. C., 260; Scales vi. Wimton-Satern, 189 N. C., 
470; Ghodey v. R. R., ibid., 634; H e d e w o m  v. W i I m i n g t ~ n ~ ,  191 N. C., 
278; 8. c., ibid., 289; Grocery Co. v. Vevnom, 192 N. C., 821; Parks- 
Belk Co. v. Concord, 194 N. C., 135. 

J. L. LYLE, ADMINISTEATOE C. T. A. OF D. W. SILER, v. MARTHA J. SILER. 

Records, Premmptioln in Fa,v:or of-Assignment of Errors-Adminlis- 
tratws,  Removal of-Mistake-Money Padd By. 

1. The presumption is in favor of the regularity and correctness of the pro- 
ceedings below, and error will not be presumed unless i t  is assigned and 
shown. Therefore, when it appears from the record, that, upon affidavit, 
the plaintiff obtained an order for service, by publication of summons, on 
a nonresident defendant, and that  there was affidavit of the publisher of 
a newspaper that publication was made, this Court will not presume any 
defect in  the service, in  the absence of assignments specifying the particu- 
l a r  defects here insisted on. 

2. I n  a proceeding by a n  administrator against the nonresident widow of a 
decedent who had not, for several years after his death, applied for  letters 
of administration, she cannot be heard t o  say that  the letters granted t o  
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the plaintiff were void, because she was the widow and had not waived 
her right to administer; at most, the appointment was only voidable and 
could be attacked only by a direct proceeding to remove the plaintiff. 

3. When it appears that the appointment of the plaintiff as administrator 
was void, a defendant can avail himself of a plea of ne  unqueg executor. 

4. While a sum, which has been carelessly, voluntarily and without reasonable 
inquiry, overpaid as a legacy or distributive share, before the Settlement 
of an estate, cannot be recovered by an executor or administrator; but 
when an overpayment was made to a legatee after the settlement of the 
estate, from which it was due, not o~ciously and voluntarily, but by 
mistake (of fact), the sum overpaid can be recovered. 

T R I ~  is a petition to obtain a license to sell land to make assets (262) 
to pay debts of a testator. The pleadings raised issues of fact, 
and the proceedings were transferred to the court in term and heard 
before MacRae;J., at Fall Term, 1888, of the Superior Court of MACON. 

The following are the material parts of the case settled on appeal: 
"The petitioner put in evidence the will of Jacob Siler, with the pro- 

bate and qualification of this plaintiff, J. M. Lyle, and of T. H. Siler, 
as executors thereof. 

"The following facts are admitted : 
"That plaintiff, J. M. Lyle, as executor of Jacob Siler, deceased, on 

16 August, 1883, by mistake, overpaid to D. W. Siler, who was one of 
the legatees under the will of Jacob Siler, the sum of $92.87 as his share 
under said will. 

"That said D. W. Siler lived out of this State since 1870, and died in 
December, 1883. 

"That a final settlement was made by the executor of the estate of 
Jacob Siler on 16 August, 1883. 

'(That plaintiff, on 13 December, 1887, took out letters of administra- 
tion on the estate of D. W. Siler, deceased, with the will annexed, no 
letters testamentary having been issued in this State before that time. 

"That Martha J. Siler, the defendant, is the widow and devisee 
under the will of D. W. Siler, and lives in Washington Terri- (263) 
tory. 

"The defendant contended that the granting of letters of administra- 
tion to the plaintiff was void, for the reason that defendant had not 
waived her right to take out letters. Defendant further contended that 
on the evidence the plaintiff had shown no debt against the estate of 
D. W. Siler; that the overpayment to said Siler by the executor was an 
officious act, and that plaintiff was not entitled to recover it. 

"The court refused to instruct the jury to the above effect, and de- 
fendant excepted." 
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There was a verdict and judgment for the plaintiff, and the defendant, 
having excepted, appealed to this Court. 

I 
Theo. P. Daviidson fm plahti f f .  
C'has. A. Mo'ore for d e f e ~ ~ t .  

MERRIMON, J., after stating the case : The record in this case is not as 
full and satisfactory as it might and should be; and i t  fails to raise 
questions that it seems the appellant intended to present. The presump- 
tion is in favor of the regularity and correctness of the rulings, orders 
and judgment of the court, it being one of general jurisdiction, and the 
burden is on the appellant to show error. I t  is her laches or misfortune 
if she fails to do so when she can. We must accept and act upon the 
record as it comes to us. I t  is not our province to assign or perfect the 
assignment of errors. Spillman v. Williaw, 91 N. C., 483, and the 
cases there cited. 

The sheriff returned the summons unexecuted because the defendant, 
the appellant, could not be found. I t  appeared that she was a nonresi- 

dent of this State, and there was service of the summons by publi- 
(264) cation. Counsel for the defendant made a special appearance, 

and moved to dismiss the proceeding "for the reason that the 
affidavit upon which the motion for an order of publication is made is 
defective." The court denied the motion, and this is assigned as error. 
Neither the affidavit nor the substance of it is set forth in the record, 
nor is it stated wherein it is alleged to be defective. I t  appears by the 
record that, upon affidavit, the plaintiff obtained an order of publication, 
and the affidavit of the publisher of the newspaper that i t  was published, 
and thus there was service of the summons. The presumption, in the 
absence of anything appearing to the contrary except mere suggestion, 
is, that the affidavit and order of publication were sufficient, and the 
service by publication was properly made. If the affidavit was defective, 
the appellant should have set it forth in his assignment of error, and 
specified therein the particular de4ects insisted upon. The appellant 
contends that the letters of administration granted to the plaintiff were 
void, for the reason that she, being the surviving widow of the testator, 
had not waived her right to take such letters. This contention is without 
force. 

I t  does not appear that she was named in the will as executrix thereof, 
or that any executor was appointed. I t  does appear that she was a non- 
resident of the State, and that for a long while, several years, she had 
failed to apply to be allowed to have such letters. Therefore, the ap- 
pointment of the plaintiff to be such administrator was not void; at 
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most, it was only voidable, and the objection that he had not been regu- 
larly appointed could not be successfully made in this proceeding. Steps 
should be taken in a direct proceeding for the purpose to remove him, 
to the end the proper person might be appointed. Garrison, a. Cox, 95 
N. C., 353, and the cases there cited. I t  would be otherwise, however, 
if the appointment had been absolutely void and this appeared. Indeed, 
when the appointment was so void, the defendant might avail himself of 
the plea of n o  unques executor. 

The appellant further contended that the plaintiff's claim was (265) 
- not a valid debt against the estate of his testator, upon the ground 

that the overpayment mentioned to his testator "was an officious act." 
I t  was not contended that such overpayment was occasioned by a 

mista,ke of hw, or that the plaintiff was not entitled to be paid the sum 
of money paid by mistake or any other ground than that i t  was paid 
officiously. I t  was admitted that i t  was by "mistake overpaid to D. W. 
Siler (the plaintiff's testator), who was one of the legatees," etc. That 
there was mistake and overpayments of money supposed to be due to the 
legatee, implies that such payment was not voluntary or officious. I t  
was so paid because the parties supposed that i t  was due to the testator 
as part of his legacy, when in fact it was not. Moreover, it was so paid 
after the final settlement of the estate from which the legacy was due 
to the plaintiff's testator. I t  was admitted, certainly by implication, that 
the plaintiff should be paid as he claims, if the overpayment was not 
voluntary. Pool v. Allm, 7 Ired., 120; Newell VI. Marrch, 8 Ired., 441; 
Adarms d. Reeves, 68 N. C., 134; Commissioaers w. Gommissiomers, 75 
N. C., 240. 

This is not like the case when an executor or administrator, carelessly, 
negligently, and ~oluntarily and without reasonable inquiry, pays lega- 
cies or distributive shares before the estate is settled, and afterwards 
finds that he has overpaid the legatee or distributee and seeks to recover 
the sums overpaid. I n  such cases he cannot recover, unless he can show 
reasonable diligence on his part in ascertaining the condition of the 
estate, and special circumstances that reasonably mislead him in making 
such payments. This is so, because it is the duty of the executor or ad- 
ministrator to conduct and close the administration of the estate accord- 
ing to law, and i t  would be unjust and vexatious to mislead and em- 
barrass the legatee or distributee by paying his legacy or share 
and afterwards, he being in no fault, compelling him to repay (266) 
what had been so paid to him. Mardz 0. Scarboro', 2 Dev. Eq., 
551; Dormell v. Cook@, 63 N.  C., 227; Bumpms v. Chambers, '77 
N. C., 357. 

No error. Affirmed. 
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Cited: Neal vi. Nalsm, 117 N. C., 401 ; Jones u. Jmea, 118 N. C., 447; 
Shialds v. In~.urance. Co., 119 N. C., 385; Wodh v. Stemvt, 122 N. C., 
261 ; Kabzce v. R. R., 138 N. C., 462; S i m m  v. Vick, 151 N. C., 80; 
Fann v: R. R., 155 N. C., 140; Hwdy  v. Heath, 188 N. C., 271. 

CHRISTOPHER STEPHENS v. m A N K  D. KOONCE. 

Tro@er, Actwvn in  Natura of-Tedw and Costs undev Tho Code, see. 
578-Interest, when dkretiona,ry with tha Jury; all judgmmts 
bear under The Code, see. 530. 

1. In an action to recover damages for the conversion of personal property, 
the defendant has no rjght, under The Code, see. 573, to force the plaintiff 
to accept the property, for the conversion of which he is sued, or pay 
costs; nor would defendant have such right in an action of claim and de- 
livery, unless the tender of the property is accompanied by a proposal to 
pay an amount as damages not less than that ultimately assessed by the 
juw. 

2. Although the allowance of interest, in an action for damages for conversion 
of property, is discretionary with the jury, yet after the  verdict the judg- 
ment for the damages assessed bears interest by virtue of The Code, sec. 
530; and this is so, although the verdict is for a certain sum "without 
interest." 

THIS was a civil action, tried before Philips, J., and a jury, a t  the 
Fal l  Term, 1887, of the Superior Court of ONSLOW County. 

The action was brought to recover damage for the unlawful conversion 
by the defendant of "a steam engine, boiler and fixtures; also a cotton- 
gin, condenser, cotton-press, with fixtures," etc., alleged to be the prop- 

erty of the plaintiff. 
(267) The declaration i n  the complaint i s  i n  the nature of trover 

and conversion, and the demand is for money as damages. 
The defendant, in  his answer, sets up a number of defenses. He states, 

in  detail, in  his first defense, the manner in  which he acquired title as 
the  owner t o  the property, which he admits he  has converted to his own 
use. But i t  is not material for the elucidation of the question involved 
i n  this appeal to give even a summary of the answer. 

The defendant insists that he made a tender, which is embraced in his 
answer, and that as the plaintiff failed or refused to accept the offer of 
compromise so made, the latter cannot, under the provisions of section 
573 of The Code, recover costs after the date when the offer was so made. 
T h e  portion of the answer relied on as sufficient tender, being the second 
defense, is as follows, to wit: 
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"That if any trespass was committed by the defendant upon the real 
estate claimed by the plaintiff, and described in the first article of the 
complaint as the Miller plantation, situated in Richlands Township, in 
Onslow County, in removing said steam engine and boiler and saw mill, 
two belts and grist mill from said Miller plantation, the defendant, for 
himself, disclaims to set up any title to said lands in himself; and said 
trespass was involuntary on the part of defendant, and the defendant 
hereby disclaims any title to said steam engine and boiler, one saw, two 
leather belts, and one grist-mill, and hereby offers a judgment in favor 
of the plaintiff for the possession of said steam engice and bciler, one 
saw, two leather belts, and one grist-mill, and for other machinery de- 
scribed in the complaint (except one rubber belt and one chest of me- 
~hanics' tools), or for the sum of one and 80/100 dollars or about that 
amount, being the amount of defendant's bid for said articles, and for 
the costs of this action." 

The issues, and responses to them, were as foIlows: 
"1. I s  the plaintiff the owner of the property described in the (268) 

complaint, or any part thereof ?" Answer : "Yes." 
"2. Did the defendant unlawfully convert the same, or any part 

thereof ?" Answer : "Yes." 
"3. I f  so, what is the value of the property converted?" Answer: 

"Three hundred dollars, without interest." 
I t  was alleged in the complaint that the property was wrongfully 

taken from the Miller plantation. 

C. M a d y  and C. M. Busbee, f o r  plaidiff. 
S. W. Islw f fo defe&t. 

AVEBY, J., after stating the case: The offer made by the defendant in 
the answer, is not sufficient to subject the plaintiff to liability for costs 
for refusal to accept it. The plaintiff, in the exercise of an unquestion- 
able right, elected to bring his action for damages for the conversion of 
certain property instead of an action in the nature of detinue, or in the 
nature of replevin, with the right to the ancillary remedy of claim and 
delivery. I t  is presumed that the plaintiff adopted the action for the 
recovery of damages, only with a view to some advantage, expected from 
pursuing his remedy to judgment on a demand of that kind. The de- 
fendant would have no right, under the provisions of section 573 of The 
Code, to force the plaintiff to accept the property, when i t  might have 
been injured or rendered worthless after conversion, or pay the costs, on 
refusal to do so, even if the action had been brought to recover the 
specific property tendered, unless the offer had also included with the 
proposed delivery of articles tendered in kind a proposal to pay an 
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amount as damages for detention not less than that ultimately assessed 
by the jury. Woods Mayne on Damages, secs. 520 and 521. But the 
defendant offers to disclaim title to and surrender the engine and other 
machinery, alleged to have been converted by him, or pay one and 80/100 

dollars. We can treat the offer, therefore, in this case only as a 
(269) tender of that amount of money, and, as the jury assessed plain- 

tiff's damages at three hundred dollars, he did recover "a more 
favorable judgment" than a recovery of one and 80/100 dollars. The 
defendant objected to "so much of the judgment as allowed the plaintiff 
interest from the date of judgment." 

The jury had the right, in this case, to determine whether they would 
allow interest before the rendition of verdict on the amount assessed as 
plaintiff's damages, and in the exercise of that power gave the plaintiff 
"three hundred dollars without interest." Patapco Mfg. Go. v. Mape, 
86 N. C., 350. After verdict, the statute (The Code, see. 530) provides 
that the amount of any judgment or decree, except the costs, rendered or 
adjudged in any kind of action, though not on contract, shall bear 
interest till paid, and the judgment and decree of the court shall be ren- 
dered according to this section." McRia~ v. Mdloy, 87 N. C., 196. 

This is not an action for the specific property in the nature of detinue 
or replevin, but for the money as damages, and therefore there is no 
force in the objection that his Honor should have rendered an alterna- 
tive judgment for the property, and if delivery could not be had for the 
value, with damages for the detention. The judgment is affirmed. 

No error. Affirmed. 

Cited: S. c., 106 N. C., 223; WalZer v. Bowling, 108 N. C., 296; 
La,mce v. Butler, 135 N. C., 423; Pmmy v. Ludwick, 152 N. C., 378; 
A b e w t h y  v. R. R., 159 N. C., 344; Shingle Mills D. sand~rson~ 161 
N. C., 452; R. R. v. Manufacturing Co:, 166 N. C., 183; Ho7ce v. Whis- 
nmt, 174 N. C., 660. 

(270) 
JAMES W. BLACKWELL v. DIBBRELL BROTHERS & COMPANY. 

Pleading and Practicer--"Form~r J ~ d ~ e ~ t . " - ~ ~ A n o t h e r  Action Pend- 
ing."-P~actice i m  Justice's Courts-"Spl<tting up"' Accounts. 

1. The pendency of another aetion is a defense which must be set up in the 
answer, or in some way insisted on, before the trial on the merits, or it 
will be considered as waived. 
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2. The plea of former judgment must be disinctly set up in the answer as new 
matter. It will not be considered as embraced under general denials of 
the allegations of the complaint. 

3. Under the present practice a memorandum, "general issue," entered on a 
justice's docket as embracing defendant's defense, will be construed to 
mean nothing more than a general denial of plaintiff's cause or causes of 
action; hence, evidence of an estoppel by judgment, or of another action 
pending, is not admissible in support of such a defense. 

4. The objection, that a cause of action is not such as can be "split up" so as 
to bring it within the jurisdiction of a justice, must be made before the 
justice; otherwise it cannot be made in the Superior Court on appeal, 
unless the defendant is permitted to amend. 

5. The refusal by the judge below to permit an amendment is unreviewable. 
6. Remarks of AVERY, J., on the proper practice to be pursued when "another 

action pending" or "former judgment" are pleaded. 

THIS was a civil action, tried before Mwrimom, J., and a. jury, on 
appeal from a justice's judgment, at June Term, 1888, of the Superior 
Court of DURHAM County. 

The plaintiff sued for the recovery of one hundred and eight dollars 
and thirty-three cents for rent of a certain brick prizeroom for the 
months of November and Decefnber, 1887. The summons was issued on 
13 March, 1888, and tried upon a, removal by affidavit from one justice 
to another, on 15 March, 1888. The defendant pleaded the "general 
issue and counterclaims amounting to $89." After evidence by 
the plaintiff, tending to establish his debt, the defendant offered (271) 
to introduce the following evidence: That on 13 March, 1888, the 
plaintiff had sued out another summons against these defendants, in 
which he claimed the rent due for the same prize-room for the months of 
January, February, and up to 13 March; that there was judgment for 
the plaintiff in that action against the defendants, which judgment was 
satisfied in full; that that action was tried, judgment rendered and 
judgment satisfied before the present suit was tried. I t  was proven by 
the plaintiff, and admitted by the defendants, that the rent was payable 
monthly, in advance. Upon objection by the plaintiff, his Honor held 
that the evidence could not be received under any plea pleaded by the 
defendants, and excluded the evidence. Exception by defendants. De- 
fendants moved to be allowed to amend their answer. His Honor refused 
to allow the amendment. Defendants excepted. There was a verdict 
and judgment against the defendants. 

W. W. Fuller an>d E. C.  Smkth for plaintiff. 
John Ma.nn*ing fo r  deifdamts. 
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1 AVERY, J. The case.is before us upon the single point, whether his 
Honor erred in excluding the testimony offered on the ground that i t  
was not admissible "in support of any plea pleaded by the defendants." 

The transcript contains, on the subject of the pleadings, only the fol- 
lowing: "The   la in tiff complained for the sum of one hundred and 

~ eighty dollars and 33/100, due by defendants on contract. The defend- 
ants pleaded the general issue and counterclaim of $89.07." 

The defendants contend that the "general issue" in an action of this 
kind (assumpsit) was mom massumpsit, and cites several authorities to 
show that, under the former practice, a defendant was allowed, under 

this plea, to show the pendency of another action, or even a judg- 
(272) ment in another suit between the same parties, in bar of recovery. 

We, therefore, deem it pertinent to quote the language of Chief 
Justice Petwson in B r m h  a. Howtov~, Busb., 85, in which he so clearly 
points out the proper time and manner, under the old rules of pleading, 
of setting up and showing a want of jurisdiction in the court : 
"1. If there be a defect, e. g., a total want of jurisdiction, apparent 

upon the face of the proceedings, the court will, of its own motion, stay, 
quash or dismiss the suit. This is necessary to prevent the court from 
being forced into an act of usurpation, and compelled to give a void 
judgment. 

"2. I f  the allegation bring the case within the jurisdiction, so that the 
defect is not apparent, and the gm,err.al isma is pleaded, the proof not 
sustaining the allegation, there is a fatal variance, which is ground of 
nonsuit; e.  g., declaration quare c l a ~ m m  fregii in the county of Wake- 
general issue; proof, trespass on land in the county of Johnston; nonsuit, 
unless affidavit be made according to the statute. 

"3. I f  the subject is within the jurisdiction, and there be any peculiar 
circumstanca excluding tha plaintiffs 07. exempting the defmdunts, i t  
must be brought forward by a pIm to the jurisdictim. Otherwistz, thwe 
is am implied waiver of the objection, and the court goes on in the exer- 
cise of its ordinary jurisdiction." See, also, Chrlce v. Cameron, 4 Ired., 
161 ; Wait's Actions and Defenses, p. 400. 

Under the system of pleading and practice, established by the Code of 
Civil Procedure, it has been repeatedly held by this Court, that when 
the defendant relies on a general denial, in tho answer, of the allega- 
tions of the complaint, such a variance as the example given by the 
Chief Ju-sbice must compel the plaintiff to submit to judgment of non- 
suit, unless permitted to amend after mistrial upon such terms 8s the 
court may impose. And while the forms of action are abolished, and the 

technical rules of pleading dispensed with, the same principles of 
(273) law underlie both, and must make the old and tha new pmetice 
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and pleading often assimilate. The pendency of another suit between 
the same parties, and involving the very same subject-matter, being 
a circumstance dehors the record, which exempts the defendant from 
liability, must, under the formal method peculiar to the common law, 
have been made available by a plea in abatement before pleading to 
the merits; and upon the same governing principles is founded the rule, 
established under The Code practice, that the same defense must be ('set 
up in the answer, or in some way insisted on before the trial on the 
merits, and, if not, will be considered waived." Hawins  v. Hughes, 87 
N. C., 115. 

Pomeroy, in his work on Remedies and Remedial Rights, section 711, 
says: "The defense that another action is pending for the same cause, 
must be specially pleaded, unless i t  is raised by demurrer." The same 
author, in section 721, says: "It is now settled, in direct opposition to 
the common-law rule, that defenses, which seek to abate the particular 
actions in which they are pleaded, may be united with those which seek 
to bar all recovery upon the same cause of action." The author points 
out as a difficulty, in the practical working of the rule, that a general 
verdict for the defendant, upon all of the issues in abatement and in 
bar, rnighf leave i t  uncertain whether plaintiff could prosecute another 

~ action, or was precluded from doing so. He suggests that in such cases 
the jury should be instructed, with great care, upon the issues raised by 

I the pleadings as defenses of both characters. 
The practice of incorporating the defense of the pendency of another 

action with others, that if established would bar recovery in any action 
brought for the same cause, has been approved by this Court. The mg- 
gestion of the Court in Hawkks v1. Hughes, mpm~ that the matter set 
up in abatement should be passed upon before a trial upon the merits, 
might be made perfectly consistent in practice with the rule laid 
down by Mr. Pomeroy. A jury could be instructed to respond, (274) 
first, to an issue involving the question whether another action 
was pending, and if they should answer that affirmatively, then that 
they need not extend their inquiries to the other issues, because that 
finding would make it necessary to dismiss the action that was being ' 

tried, and leave the plaintiff to seek his remedy in the other action 
already at issue between the same parties. 

The plaintiff caused summons to be issued by a justice in both actions 
on 13 March, 1888. The judgment was rendered in this action on 
15 March following-but after return and removal to another justice on 
the 13th. I t  does not appear when the other action was tried, but it was 
tried and judgment entered and satisfied before the justice tried this 
Caisd. 
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The pleadings were not written, but in the summons the defendant 
had notice "to answer the complaint of James W. Blackwell for the non- 
payment of the sum of one hundred and eight dollars and thirty-three 
cents, due by contract." Under Rule X, see. 840, of The Code, the 
justice would, at the request of the defendant, have requird the plain- 
tiff "to exhibit his account or demand, or state the nature thereof," or 
preclude him from giving evidence as to any demand not exhibited. We 
must assume, therefore, that the defendant waived his right under the 
rule, because he either knerw the nature of the demand or did not care 
to know. So, if the defendant did not in fact know he might, by reasm- 
able diligence, have known the cause of action in each of the cases before 
the trial of either, and so far as we can see, might have pleaded the 
pendency of the one in the other. 

If,  however, the record leaves us at liberty to conclude that the other 
action had been tried, and judgment had been rendered and satisfied 
before the defendant was required to plead in this action, then the de- 

fendant could not avail himself of the estoppel (even if we con- 
(275) cede that this case falls within the rule stated in Jarrett v. Salf, 

90 N. C., 478), without pleading specially, in his answer as new 
matter, the record in the other case. '(An estoppel by judgment must 
be pleaded, if there is or has been any opportunity to do so." Pomeroy 
on Rem. and Rem. Rights, section 712, note 4. Caldwall d. Auger, 
4 Minn., 217. Where the record and judgment, in a former action, are 
relied upon to bar recovery in a second suit between the same parties, 
the plea of estoppel on that ground must be distinctly set up as new 
matter, in the answer, and will not be considered as comprehended under 
the general denials of the several allegations constituting the plaintiff's 
cause of action. Yates 2 ~ .  Yates, 81 N.  C., 397; Tuttle v. Harrill, 85 
N. C., 456; Isler vl. Harriscua, 71 N. C., 64; Fdls  u. Gamble, 66 N. C., 
455; Gay v. Stancell, 76 N. C., 369. 

We cannot construe the "memorandum" "the general issue" when 
made in a justice's court, under our present system of pleading, to mean 
more than that the defendant will interpose a general denial to the cause 
or causes of action, alleged either ore tenus or in a written complaint by 
the plaintiff, and evidence of an estoppel by a judgment in another 
action, or of the pendency of another action between the same parties, 
is not admissible in support of such a defense. 

But it is unnecessary for us to decide whether the plaintiff could 
"split up" his account, and bring two actions instead o-f one, or whether 
the account was due under a single contract, and therefore cognizable 
only in the Superior Court if the evidence had been admitted and was 
true. I t  was not competent to sustain the defense, as i t  was entered in 
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the justice's court, and the defendants7 counsel admits on argument that 
the refusal of his Honor to allow an amendment cannot be reviewed in 
this Court. We concur with his Honor i n  his ruling. 

No error. Affirmed. 

Cited: Harm'son v. Hog, 102 N. C., 128; Montague v. Brown, 104 
N. C., 163; Beville v. Cox, 109 N. C., 269; ~ G r t i s  b. Piedmont, ibid., 
405; Hicks v. Bmm, 112 N. C., 645; Cotton Mills v. Cotton Mills, 115 
N. C., 487; Port v. Pennty, 122 N.  C., 233; Smith. v. Lumber Co., 140 
N. C., 378; T m e l l  v. Wmhington, 158 N. C., 281; Willia,ms v. Hutton, 
164 N. C., 223; In re Chme, 193 N. C., 450; Weston v. R. R., 194 
N. C., 210. 

J. L. HALL v. LEANDER TILLMAN ET AL. 

(276) 

Claim and Delivery-Liability of Sureties m Defen&;nt's Undertaking. 

I. The sureties to an undertaking, on behalf of the defendant, in claim an$ 
delivery are not liable for any debt which plaintiff may recover in the 
action. 

2. Summary judgment may be rendered against the defendant's sureties on an 
undertaking to retain the property in an action of claim and delivery, but 
the judgment must be such as is authorized by The Code, sec. 326 (as 
amended by ch. 5, sec. 2, Laws 1885) and see. 431. 

3. The effect of the amendment to The Code, see. 326, by ch. 50, sec. 2,  Laws 
1885, is to make the condition of the bond therein provided for harmonious 
with the judgment authorized by the law regulating proceedings in claim 
and delivery. 

THIS is an  appeal by the defendant from a judgment of Gilmer, J., 
rendered at  February Term, 1888, of the Superior Court of CHATHAM 
County. 

The plaintiff alleged that he was the owner of an engine and saw- 
mill described in  the complaint, which were in  the pgssession of the 
defendants, Tillman and Barber, and wrongfully detained by them. 

The said engine and saw-mill were taken under pioceedings in  claim 
a d  delivery, and returned to the defendants, who gave the required 
undertaking, with the defendants 0. A. Palmer, J. R. Jones and A. P. 
Gilbert as sureties, as set out in  the record. 

The action was commenced in November, 1884. At May Term, 1886, 
there was a trial and verdict of a jury upon issues submitted, and "by 
consent, the verdict of the jury (was) set aside and new trial ordered." 
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At Fall Term, 1886, the action was tried and the following issues were 
submitted to a jury : 

1. I s  the plaintiff the owner of the saw-mill and engine described i n  
the pleadings? 

(277) 2. I s  the plaintiff entitled to the immediate possession of said 
saw-mill and engine? 

3. What was the value of the said saw-mill and engine at the time of 
the contract of defendants ? 

4. What sum was paid on the contract price? 
5. What is the value of the saw-mill and engine now? 
6. What damage, if any, has the plaintiff sustained by reason of the 

detention of said saw-mill and engine? 
The jury responded to the first and second issues, "Yes." There was 

no response to the other issues, and the following judgment was ren- 
dered : 

"This cause coming on to be heard before me and a jury, upon the 
pleadings, proofs and arguments, and the jury having found the first 
and second issues in favor of the plaintiff: Now, on motion of John 
Manning and T. B. Womack, attorneys for the  lai in tiff, i t  is ordered 
ffnd adjudged that the plaintiff recover of the defendants the sum of six 
hundred and sixty-six dollars and sixty-three cents, with interest on 6ve 
hundred and eighty-seven dollars and eight cents from the first day of 
the term until paid, together with the costs of this action, to be taxed by 
the clerk. I t  is further adjudged, that if the said sum of six hundred 
and sixty-six dollars and sixty-three cents, and ibterwt, be not paid on 
or before the first day of December next, then, in that event, A. P. 
Gilbert and T. B. Womack are appointed commissioners to sell the saw- 
mill and engine described in the pleadings at public auction for cash, 
first advertising the same according to law, and apply the proceeds to the 
extinguishment of this judgment, interest and costs, and pay the surplus, 
if any, to the defendants. 

"That this cause be held for further direction, and trial of the remain- 
ing issues." 

After the record of the verdict, the following entry appears : 
(278) "Judgment. Appeal. Bond fixed at $40." But no appeal was 

perfected. . 
At February Term, 1887, the commissioners made the following re- 

port : 
"A. P. Gilbert and T. B. Womack, commissioners under judgment of 

Fall Term, 1886, in this cause, respectfully report that, after due adver- 
tisement, they, on 12 February, 1887, sold at public auction, for cash, 
the sawmill and engine described in the pleadings, when and where 

220 



N, C.] FEBRUARY TERM, 1889. 

Joseph Malone became the last and highest bidder in the sum of two 
hundred and fifty dollars, and has complied with the terms of the sale; 
that they have applied said sum of two hundred and fifty dollars as a 
credit on said judgment." 

Upon which the following judgment was rendered at the same term : 
"This cause coming on to be heard upon the report of A. P. Gilbert 

and T. B. Womack, commissioners, herein filed, BO one objecting: Now, 
on motion of John Manning and T. B. Womack, attorneys for plaintiff, 
i t  is adjudged that the said report is ratified and confirmed, and this 
cause is continued for the plaintiff." 

The case on appeal states that at February Term, 1888, the plaintiff, 
through his counsel, announced that the only action he proposed to take 
in the case was to move for judgment against the sureties upon the 
undertaking of the defendants for the residue of the plaintiff's debt, 
after the application to said debt of the proceeds arising from the sale of 
the property in controversy. 

This motion was accordingly made, and resisted by the defendants upon 
1 the ground that the judgment theretofore rendered at Fall Term, 1886, 
I of the Superior Court of said county of Chatham, in the above entitled 
I 

cause, was irregular, void, and not supported or justified by the record 
and papers in the case, and that the said sureties were not liable for the 

1 amount of said judgment, or any part thereof. 
The motion of the plaintiff was granted, and judgment ren- (279) 

dered accordingly. The defendants excepted. 
The defendants then moved to set aside the said judgment theretofore 

rendered at Fall Term, 1886, as aforwaid, upon the ground that the said 
judgment was irregular and contrary to the course and practice of the 
court. From which said judgment and rulings the defendants appealed 
to the Supreme Court. 

The following is the judgment : 

I "This cause coming oh to be heard before me upon the motion of the 
plaintiff for summary judgment upon the replevy bond of the defend- 
ants herein filed, after argument by counsel representing both plaintiff 
and defendants, i t  is ordered and adjudged that the plaintiff do recover 
of 0. A. Palmer, J. R. Jones and A. P. Gilbert, sureties upon the de- 
fendants' undertaking, the sum of sixteen hundred dollars, to be dis- 
charged upon the payment of the sum of four hundred and forty-eight 
dollars and fifty-nine cents ($448.59)) with interest from the first day 
of this term, and the costs of action, to be taxed by the clerk." 

T. B. W o w &  and John Manfining f o ~  plaintif. 
A. R. Cz'i'bwt for defendants. 
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DAVIS, J., after stating the case: Section 326 of The Code, as 
amended by chapter 50, section 2, of the acts of 1885, provides for the 
return of property taken under proceedings in  claim and delivery, upon 
giving an undertaking by the defendant, payable to the plaintiff, exe- 
cuted by one or more sufficient sureties, etc., for the delivery thereof to 
the plaintiff, with damages for its deterioration and its detention, if 
delivery can be had, and if such delivery cannot for any cause he had, 
for the payment to him of such sum as may be recovered against the 
defendant for the value of the property, at the time. of the wrongful 
taking, or detention, with interest thereon, as damages for such taking 

and detention. 
(280) Section 431 of The Code provides: "In an action to recover 

the possession of personal property, judgment for plaintiff may 
be for the possession, or for the recovery of possession, or for the value 
thereof in case a delivery cannot be had, and the damages for the de- 
tention." 

This action is brought to recover the possession of an engine and saw- 
mill. The defendants admit that they are in possession of the engine 
and saw-mill, and deny the other allegations of the plaintiff. Nowhere 
in the record does it appear that the plaintiff had, or is seeking to recover 
any debt against the defendants, and if there was such a claim it would 
not be covered by the undertaking of the sureties of the defendants. 

The only issues passed upon are the first and second, and the only 
facts found by the jury are that the plaintiff is the owner of the saw- 
mill and engine, and that he is entitled to the immediate possession. No 
other issues were passed upon. I t  nowhere appears by the finding of the 
jury, or in any other way, that the plaintiff has sustained any damage by 
the deterioration or detention of the property. Upon a careful inspec- 
tion of the record, we can nowhere find any allegation, admission, or 
finding of any fact upon which the judgment rendered at Fall Term, 
1886, could have been for anything but restitution, and if there were 
that judgment is not such as is contemplated by the statute to bind the 
sureties upon the defendants7 undertaking. 

Unquestionably, a plaintiff is entitled to summary judgment against 
the sureties in an "undertaking of defendant to retain property," where 
the judgment is "for the possession, or for the recovery of possession, or 
for the value thereof in case a delivery cannot be had, and the damages" 
for its detention. Inlsurama Co. d. Dwis, 74 N. C., 78 ; Harker V .  

Aredoll, ibid., 85, and cases cited. But the judgment must be 
(281) such as is authorized by law. The Code, see. 431; Council V .  

Avwett, 90 N. C., 168; Hwtton v. Home, 99 N. C., 219; Manix u. 
Ilowccrd, 82 N. C., 125. 
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We are not inadvertent to the fact that this action was commenced 
prior to the amendment by chapter 50, Acts of 1885, but that in no way 
affects the character of the judgment, and the effect of the amendment 
is to make the condition of the bond harmonious with the judgment 
authorized. 

Our attention is called to the fact that the judgment, in Council v. 
Adorett, mpa, was not in the alternative, as required in claim and de- 
livery, but was similar to this. A glance at the case will show the 
difference. There, by agreement, the alternative judgment was dispensed 
with, and by consent, a judgment was entered for the value of the goods 
taken, and the court, after stating and recognizing the proper mode of 
entering judgment, puts the decision upon the ground of agreement and 
consent. 

But the learned counsel for the plaintiff says that no objection was 

I made to the judgment rendered at Fall Term, 1886. I n  that judgment 
the cause was "held for further direction and trial of the remaining 

I issues." 
No one of the remaining issues has been tried, and the trial and finding 

upon at least one of them is necessary, to determine the liabilities of the 
sureties on the defendants' undertaking. 

Error. Venire de novo. 

Cited: 8. c., 110 N. C., 225; S. c., 115 N.  C., 502, 504; Grubbs v. 
Stevemom, 117 N. C., 72; Grifi th zn. Richmond, 126 N. C., 379; Oil Co. 
v. Grocary Co., 136 N.  C., 355; Rogers v. Booker, 184 N. C., 186; Trust  
Co. v. Hayes, 191 N. C., 543; Afoora u. Edwavds, 192 N. C., 449. 

Tax Sale 

(282) 
W. H. RYAN, TBUSTEE, ET AL. V. W. A. MARTIN ET AL.* 

of Morhpged P r o p e ~ t y ~ M o v t g a g o ~  aad Mortgqea-Practice, 
mutiom in Zhe caw'e-The! Code, secs. 120-237. 

I 1. A mortgagor's purchase of the mortgaged land at a sale for taxes due by 
himself, is absurd and void, and will not affect the mortgagee's rights. 

2, A mortgage, given under section 120 of The Code, inf lieu of the bond re- 
quired by section 237, may be foreclosed by motion, upon notice, in the 
original action. - 

*SREPHWD, J., did not sit. 
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APPEAL from an order of Sh.epI~,erd, J., rendered at August Term, 
1887, of GUILFOILD Superior Court. 

The plaintiff brought this action to recover possession of land specified 
in the complaint. The ddendant, W. A. Martin, was allowed to become 
party defendant as landlord, and instead of giving an undertaking with 
surety thereto, as required by the statute (The Code, sec, 237), he and 
the appellant (who was his wife), on 11 March, 1879, executed a mort- 
gage of certain lands therein described to the plaintiff, as allowed by the 
statute (The Code, see. 120), which was accepted and filed in the action. 
The condition thereof was to the effect that if the mortgagor should fail 
to pay the mortgagees "all such costs and damages" as they might recover 
in this action, then they might sell the land, etc. 

Afterwards the plaintiffs obtained judgment for the possession of the 
land, as demanded by the complaint, and for the rents, profits and costs. 
Thereupon an execution against property was issued, which the sheriff 
returned mlh cdom. 

Thereafter the plaintiffs gave the mortgagee notice of a motion in the 
action "for order of foreclosure of the mortgage deposited7'--that men- 
tioned above. 

The appellant resisted the motion upon the grounds that the land, the 
subject of the mortgage, was her own separate property; that there were 
asrearages of taxes due for the same for the years 1872, 1873, 1874 and 

1875, amounting to $175; that the sheriff sold nine acres to pay 
(283) the taxes, the 17th of December, 1887; that she thereafter paid 

such taxes, and after the lapse of twelve months, took the sheriff's 
deed for the land on 2 December, 1879 ; that on 1 December, 1879, the 
sheriff sold one hundred and one acres of land to pay other amearages of 
taxes due for the same for the years 1876, 1877, 1878; that she paid 
such taxes and took the sheriff's other deed for the land, dated 5 March, 
1881; that such tax deeds were registered; that she has had possession 
of the land ever since; that the plaintiffs recovered the rents for the 
whole of the land, including what she so purchased, and she demanded 
an account, and that she should not be charged with the rents thereof, etc. 

I t  appeared that the appellant made the purchases of the land, as 
claimed by her, pending this action, and afterwards applied to the court 
to. be made a defendant, to enable her to set up her claim, which applica- 
tion was denied, and she did not appeal; that she brought a separate 
action to enjoin the execution of the judgment obtained by the plaintiffs 
for the possession of the Iands, rents, etc., which action was decided ad- 
versely to her, and she did not appeal from the adverse judgment therein. 
The court gave the judgment, whereuf the following is a copy: 

"It is now, on motion, adjudged by the court that the plaintiffs have 
the right to judgment of foreclosure of the mortgage aforesaid, and that 
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unless W. A. Martin and Jane C. Martin shall pay, or cause to be paid, 
the sum secured by said mortgage, to wit, the sum of $200, into the office 
of the clerk of this court, as a credit on the plaintiffs' damages ($245), 
and the costs ($22) hereinbefore mentioned, within thirty days from this 
term of the court, then, and in  that case, i t  is adjudged that the clerk of 
this court be and he is hereby appointed a commissioner, whose duty i t  
shall be, after thirty days advertisement in some newspaper pub- 
lished in Rowan County of the time and place of sale, to proceed 
to sell at auction to the highest bidder, the lands conveyed in the (284) 
mortgage aforesaid, at the courthouse in Salisbury, for ready 
money, and report his sale to the next term of this court for confirma- 
tion and order of title; and the cause is retained for further orders and 
directions." 

From this judgment Jane C. Martin, haxing excepted, appealed to 
this Court. 

E. C. Smith for  phimtiff. 
a. M. Scott for dofmdarrt. 

MERBXMON, J., after stating the case: I t  was not contended that the 
mortgage mentioned was in any respect objectionable. I t  purported to 
be that of the appellant and her husband. They covenanted specially 
therein with thelaint iffs  that they were seized of the land conveyed- 
that they had the right to convey the s a m e t h a t  i t  was free from in- 
cumbrance-and for the quiet enjoyment thereof. I t  seems that the 
land really belonged to the appellant, and at the time of the sale of part 
of i t  to pay the taxes it was hers, subject to the mortgage. 

The arrearages of taxes were due, and ought to have been paid, before 
the mortgage was executed. The appellant was bound to pay them, 
whether they, or any part of them, constituted a valid incumbrance on 
the land or not. She allowed a part of it to be sold to pay them, and 
bought it herself-bought her own land. She undertook to take the 
sheriff's deed for it, and now insists that she has a title to it other than 
that that she incumbered by the mortgage. 

Her supposed purchase i t  the sheriff's sale was absurd and void; it 
went for nought, and did not affect the rights of the mortgagees; she 
could not purchase the land from herself. Besides, i t  seems that she was 
estopped by the judgment adverse to her in the action she brought to 
obtain relief by injunction. 

There is no error, and the judgment must be affirmed. To the (285) 
end that further proceedings-m& be had in the action, let this 
opinion be certified to the Superior Court. 

No error. Affirmed. 
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HARRIET J. ASKEW v. W. F. ASKEW AND WIPE ET AL. 

Dowe.r--How Allotted Ir(L Movtgqed La,nds, etc. 

1. In a petition for dower, where the lands consisted principally of different 
parcels mortgaged in several deeds by husband and wife, the allotment. 
under section 2103 of The Code, should not be in part of the lands as if 
unincumbered or subject to same incumbrance, but in each parcel separ- 
ately, and then the widow can work out her relief by asserting her 
equity against each creditor, as he seeks to enforce his security. 

2. Nor, in such case, should the widow be allowed the use for life in a 
specific sum of money in lieu of dower in a parcel of the mortgaged lands, 
not deemed susceptible of allotment by metes and bounds, but the allot- 
ment should be of one-third, for life, of the premises in value-her 
share being fixed by law, and not depending on estimates. 

SPECIAL PROCEEDINGS for dower, heard before Gr'aues, J., upon appeal 
from the clerk, at  April Term, 1889, of the Superior Court of WAKE. 

William F. Askew, residing in Wake County, died in  the month of 
November, 1887, leaving a widow, Harriet J. Askew, and numerous 
children, and seized and possessed of a large estate, real and personal, all 
of which, in  his will, he devises and bequeaths to the said Harriet J., in  
absolute property. Upon the probate of the will, on 4 January, next 
after his death, she entered her dissent thereto, and thereupon filed a peti- 

tion for an allotment of dower in the lands owned by the deceased 
(286) testator, describing them without mention of incumbrances 

thereon, against the children, and the wives and husbands of such 
as were married; and such proceedings were had therein that her dower 
was duly assigned by commissioners, who, instead of separating the 
paper-mill lands, gave to her a fractional interest in the money value 
thereof as an entirety. 

Certain creditors were thereupon allowed to intervene and contest the 
method pursued in  making the assignment, and the facts allaged in their 
petition are agreed upon, and are as follows: 

"1. That a t  the February Term, 1887, of the Superior Court of Wake 
County, to wit, on 10 March, 1887, in an action entitled The State of 
North Carolina, on the relation of Annie E. Carr, administratrix of 
Minnie Moore, deceased, and Albert G. Carr, against Wm. F. Askew, 
R. G. Dunn, J. B. Dunn, Virginia B. Swepson, executrix of Gmrge W. 
Swepson, deceased; John A. Cheatham, David Lewis, Wm. A. Smith, 
William K. Davis and John Gatling; the plaintiffs therein re-covered 
judgment against the defendants therein (the defendant Wm. F. Askew 
being principal and the other defendants being sureties) for the sum of 
$20,000, to be discharged upon the payment of $10,000, with interest 
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thereon from 8 March, 1887, until paid, at the rate of eight per cent per 
annum, and the costs to be taxed by the clerk, which said judgment was 
duly docketed in the Superior Court of Wake County in Judgment 
Docket No. , page , and is prayed to be taken as part of this 
petition. 

"2. That no part of said judgment has been paid, but the same now 
remains due and unpaid. 

"3. That on 11 Novcmbq, 1887, the said William F. Askew died in 
the said county of Wake, leaving a last will by which he devised and 
bequeathed all his property, both real and personal, to his wife, Mrs. 
Harriet J. Askew, which said will was probated on 4 January, 
1888, and duly recorded in the clerk's office; and on said 4 Janu- (287) 
ary, 1888, the said Mrs. Harriet J. Askew dissented from said 
will, and filed such dissent in the office of the clerk of the Superior Court 
of Wake County. 

"4. That on the day of , 188 , W. A. Smith, one of the 
defendants in said above-mentioned judgment, died intestate, and . , 
one of these petitioners, was duly appointed administrator of his estate, 
and qualified according to law. 

"5. That on the day of , 188 , David Lewis, one of the 
defendants in said above-mentioned judgment, died intestate, and W. C. 
Stronach and Thomas Johns, two of these petitioners, were duly ap- 
pointed administrators of his estate, and qualified according to law. 

"6. That on 31 March, 1888, Mrs. Harriet J. Bskew, widow of Wm. 
F. Askew, deceased, having dissented from said will, instituted ~roceed- 
ings in the Superior Court of Wake County, entitled as hereinbefore 
first above, asking that dower be allotted to her, by metes and bounds, in 
the lands of her husband, describing the same, as will more particularly 
appear upon reference to her filed. 

"7. That in her petition for dower, the said Mrs. Harriet J. Askew 
alleged that her said husband, W. F. Askew, at the time of his death, 
was seized and possessed in fee simple of certain tracts of land, describ- 
ing each, and embracing in such enumeration all of the lands of her hus- 
band, whether he held the legal estate therein or only an equity of re- 
demption. 

"8. That said petition did not state, nor did it appear anywhere in 
said proceedings, that many of the said tracts of land had been conveyed 
by way of mortgage by W. F. Askew and Harriet 5. Askew, his wife 
(the latter being privily examined according to law), in his lifetime, to 
secure large sums of money, which were still due and owing at the 
time said petition was filed and dower assigned, as will herein- (288) 
after more particularly appear. 
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"9. That such proceedings were had from time to time on said peti- 
tion for dower as resulted in having allotted to her, the said Mrs. Har- 
riet J. Askew, as her dower, one-third in value of the entire real estate of 
her husband; and in estimating such value no deduction was made for 
the amount of the mortgages then existing, but such value was ascer- 
tained as if all of said lands were entirely free from any and all incum- 
brances, and judgment was accordingly signed for such dower on 24 No- 
vember, 1888, by Charles D. Upchurch, clerk of the Superior Court of 
Wake County. 

"10. That on 1 May, A. D. 1882, the Neuse Manufacturing Company 
sold and conveyed to Wm. F. Askew and his heirs certain land and per- 
sonal property, the said lands being as follows: One tract at the Great 
Falls of Neuse River, and on both sides thereof and including the Falls, 
containing 113 acres; one tract lying on the north side of Neuse River, 
containing about 37 acres, being the tract bought of Ellis Garrett by 
A. M. High, and by mesne conveyances to Neuse Manufacturing Com- 
pany; one tract .adjoining the aforesaid Falls tract, containing about 
51 acres; one tract, of which Thomas Garrett died seized, lying on the 
north side of Neuse River, adjoining the aforesaid Fall tract, and con- 
taining 206 acres; one tract adjoining the lands of Nathan Bolton, 
R. L. Allen and J. M. Crenshaw, containing 50% acres; one tract, con- 
taining about 1% acres, adjoining the lands of R. L. Allen, the Falls 
of Neuse Manufacturing Company, and D. F. Fort; one tract adjoining 
the lands of R. L. Allen, the Falls of Neuse Manufacturing Company 
and D. F. Fort, known as the Gin Lot, all of said lands being in Wake 
County. And the said W. F. Askew paid a part of the purchase money 
therefor, and on the said 1 May executed his note for the balance of the 
purchase money as follows: For the sum of $12,000, with interest at the 

rate of eight per cent per annum from 1 July, 1882, payable 
(289) semiannually, evidenced by his twelve notes, under seal, each for . 

the sum of $1,000, payable ten years after date, and to secure the 
payment of said purchase-money notes, he, the said Wm. F. Askew, and 
Harriet J. Askew, his wife, made out, executed and delivered to the said 
the Falls of Neuse Manufacturing Company a deed of mortgage, con- 
temporaneous with said deed of sale, conveying all of said lands which 
he, the said Askew, had purchased of the Falls of Neuse Manufacturing 
Company, which said deed of mortgage was duly acknowledged and 
recorded in the office of register of deeds of Wake County, in Book 70, 
page 558, and prayed to be taken as part of this petition. That no part 
of said balance of purchase money has been paid, and the interest is now 
due thereon from 1 July, 1887, and was so due and unpaid at the time 
said dower was allotted as hereinbefore stated. That the notes for the pur- 
chase money as aforesaid were transferred and indorsed for value by the 
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Falls of Neuse Manufacturing Company to Mrs. Harriet J. Askew 
and her daughter, Miss Maggie Moore Askew, and they are now their 
property, subject to a claim of the National Bank of Raleigh, N. C. 

"11. That all of the lands mentioned in the preceding paragraph were 
embraced in the petition for dower, and in which the dower, for the most 
part, was allotted. 

"12. That on 6 November, 1879, Wm. F. Askew, being indebted to 
Miss Mildred Cameron in the sum of $4,000, evidenced by his bond, 
payable on 6 November, 1882, bearing interest from date at eight per 
cent per annum, payable semiannually, evidenced by six coupon bonds 
to secure the payment of such indebtedness, he and his wife, Mrs. Har- 
riet J. Askew, conveyed by way of mortgage to John W. Graham, trustee, 
the lot of land mentioned and described in the petition for dower as 
lying in the city of Raleigh, being lot No. 36 and part of lot 20, 
as shown by Shaffer's map of said city. That said deed of mort- (290) 
gage was duly acknowledged by both W. F. Askew and Harriet J. 
Askew, his wife, and duly recorded in the register's office of Wake 
County, in Book 56, page 198, and prayed to be taken as part of this 
petition. 

"That no part of said indebtedness has been paid, and the interest is 
now due thereon from 6 May, 1887, and was so due and unpaid at the 
time said dower was allotted as hereinbefore stated. 

"That the land mentioned in this paragraph was embraced in the 
petition for dower. 

"13. That these petitioners had no notice of the proceedings to have 
dower assigned and were not parties thereto. 

('14. That they are informed by counsel learned in the law that the 
dower assigned to Mrs. Harriet J. Askew, as hereinbefore mentioned, 
was allotted contrary to law, in that the commissioners should have, in 
estimating the value of #the real estate upon which the mortgages above 
stated rested, deducted the amount thereof, and only given dower in its 
equity of redemption. 

"15. That by reason of the allotment of dower as aforesaid, these peti- 
tioners believe, and so aver, that the balance of the real estate of W. F. 
Askew, not covered by the dower and the mortgages aforesaid, will prove 
insufficient to pay off and discharge the judgment particularly set forth 
in the first paragraph of this petition, and said balance will fall upon 
the estates represented by them. 

"16. That Spier Whitaker, Esq., who is the administrator with the 
will annexed of Wm. F. Askew, deceased, has filed a petition in the 
Superior Court of Wake County asking for a sale of the real estate of 
his intestate, with which to pay debts; and among other allegations con- 
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tained in his petition is that the personal estate of the said Wm. F. 
Askew, deceased, according to the best of his opinion and judg- 

(291) ment, is worth about $500." 
Whereupon, these petitioners ask- 

1. That the judgment made on 24 November, 1888, in'the proceedings 
for dower, as in this cause entitled, confirming the report of the jury 
allotting dower to Mrs. Harriet J. Askew, be set aside. 

2. That these petitioners be allowed to come into said suit as parties 
defendant, file answers to said petition for dower, and except to the 
report of the jury as filed therein. 

3. And for such other and further relief as the nature of the case and 
the cause of justice demands. 

Whereupon, after argument, his Honor gave the judgment set out in 
the record, from which petitioners appeal. 

Goo. W. Snow and A. W. Haywood for creditors. 
J. N. Holding fov widow. 

SMITH, C. J., after stating the facts: The complaint made by appel- 
lants to the manner in  which dower is assigned, in respect to the lands 
under mortgage, lies in  the fact that one-third in each, as a whole, and 
as if free from any incumbering debts, was allowed, instead of one-third 
in  value of the equity of redemption-that is, of the full estate, reduced 
by the amount of the incumbrance. Upon the ground of this alleged 
error, and for its correction, redress is sought in  the appeal to this Court. 

The commissioners have placed a money estimate upon the several 
parcels of land left by the deceased, without distinguishing between such 
tracts as are, and such tracts as are not, charged in  deeds of trust with 
the payment of debts, and have assigned to the widow the whole three- 
acre lot at  Chapel Hill, estimated to be worth $2,500, for her life, have 
assigned to her no part of the lot in Raleigh, valued at $5,500, and 

subject to an incumbrance of a secured debt due to Mildred 
(292) Cameron of $4,000, by note payable 6 November, 1882, and bear- 

ing interest at the rate of eight per cent per annum, how much 
remains still due being principal and interest to May, 1887. The re- 
maining tracts, which are many in number, and are grouped together as 
a body, not admitting of separation into parts without impairment in 
value, are put at  a valuation of $27,500, and to assure the remaining 
dower, an interest therein of $73.33 33/100 is assigned as a charge 
thereon. I t  thus appears that the aggregate value of the dower is made 
up of an estimate of the different tracts, as if all were free from incum- 
bering liens, and apportioned in  the manner stated. This seems to have 
been done under the statute which declares that the jury or commis- 
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sioners "shall not be restricted to assign the same (dower) in  every 
separate and distinct tract of land; but may allot her dower in  one or 
more tracts, having a due regard for the interest of the heirs, as well as  
to the right of the widow." The Code, sec. 2103. ' 

This rule is well settled in  this State, whatever may be the decisions 
elsewhere. Under our statute an interpretation is put upon i t  that a 

a bond for title, whether the purchase money has been paid or part of i t  
remains due, and also in  any equity of redemption in lands which have 
1 .  ueen to secnre a oi liability. The in slich 

cases, as against the heir or devisee, to have her dower assigned in the 
entire tract, and the remaining two-thirds, as well as the reversionary 
interest in  the part covered by her dower, sold in exoneration, when the 
personal estate is not sufficient, and her dower only sold when needed, 
after these appropriations, to pay the secured debt or discharge the 
liability, is equally well settled. 

I n  T h ~ m p s o n  v. T h o r n p s o ~ , ,  1 Jones, 430, it was decided that a right 
to dower existed in  lands held under a contract to convey when paid for, 
though part of the purchase money was due, but without regard 
to its diminished value in  consequence thereof, and that the per- (293) 
sonal estate applicable to the debt must be employed in relieving 
the land of the burdening liability. I n  the opinion a doubt is expressed 
as to whether the residue of the estate in the land should, in  case of 
failure of personal property, be also thus applied in relief of the dower. 
The dower was resolved in favor of the widow in C a ~ o o n .  v. Cooper, 63 
N. C., 386, and the result stated in  these words: "Our conclusion is that 
the widow is entitled to have dower assigned out of the whole tract, and 
cannot be called on until i t  is ascertained that the remaining two-thirds 
and the reversion in  the one-third, covered by her dower, are insufficient 
to pay off the incumbrance of the pureha& money." 

I n  Creacy v. Pe,a,rce, 69 N.  C., 67, the doctrine is extended and made 
to embrace an equity of redemption in  lands conveyed in trust; and 
while the residue of the estate, outside of the dower, must be put in  the 
forefront of liability in discharging the incumbrance, its full amount has 
no priority over other debts of the same class, out of the personal assets; 
its residue, after the reduction of the said funds, must share with other 
debts in the distribution of assets in the hands of tho administrator. I n  
like manner, i t  is held that the bankrupt must take, when there are none 
but incumbered lands, his exempt real estate out of the lands estimated, 
as if unincumbered. B u r t o n  v. flpiers, 87 N.  C., 87. 

I f  necessary, however, to meet the debt or liability .resting upon the 
land, the dower must also go, for it is allotted i n  subordination to the 
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claim of the creditor, to a full satisfaction of his debt. I t  is obvious 
the doctrine prevailed only in reference to a single tract of land, or 
several conveyed by the same deed, or included in the same contract, and 
determines the relition and rights of parties thereunder. The decisions 

proceed no further. 
(294) I n  order to the enforcement of the widow's equity, the dower 

must first be laid off in the manner directed by law; and when 
the creditor seeks by a specific performance to subject the lands to his 
debt, the equity of the widow springs up, to have all outside of her dower 
estate i i ~  the premises d d ,  and the proceeds thereof first applied in dis- 
charge of the debt, so that, if found to be sufficient, she may have he? 
dower exonerated or reduced to a sum she may be able to meet, and thus 
have full and absolute relief. I t  is plain that the value of the dower is 
the allotted part, diminished by the sum necessary to be raised for its 
relief, after exhausting these resources first applicable, and this value 
would depend upon the further sum to be raised out of the dower land 
itself. I t  would be manifestly unjust to take the full value of incnm- 
bered lands, as if they were free from incumbrance, and assess other 
lands, held under a different title, with the entire sum, in awarding 
dower therein; nor do the adjudications referred to warrant any such 
courSf3. 

I t  might be, as, perhaps, i t  was, so considered by the commissioners, 
that the lots in Raleigh were burdened to their full value, and no prac- 
tical benefit would be secured by assigning dower therein; and surely 
one-third of that portion of the testator's estate ought not to be allowed 
to swell the aggregate value of the dower, and be imposed on other lands. 
I t  is equally plain that the whole lot at Chapel Hill should not be as- 
signed in the absence of any evidence that her dower in all the lands 
would be of equal value with $at lot. The statute which authorizes the 
assignment of the dower in parts of the lands, instead of upon each 
separate tract, has reference to the rights and interests of others as well 
as that of the widow, and the exercise of the power must be in the sound 
discretion of the commissioners, and where no wrong is thereby done to 
others. 

But it cannot be exercised upon the basis of the rulings appropriate to 
lands held under one title and subject to the same incumbrance. In  the 

present case, the application is a simple one for the allotment of 
(295) dower, and its purpose is attained by an assignment in each 

separate parcel. I t  is impossible to tell the value of the dower in 
the incumbered estate, until there has been a sale of the outside parts 
and the reversion, nor is this possible before an assignment and location 
of the dower have been in fact made and the price they will bring ascer- 
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tained. If the whole tract was sold, as, by consent, i t  may be, the fund 
could be apportioned between the creditor and widow; but this would 
not be an assignment of dower, or a specific appropriation of lands as 
such, but a division of the money, and she not only does not assent to 
this, but demands to have her dower defined and set apart in all the 
lands. 

I t  is plain that the doctrine established in the adjudications, and 
which is limited to lands under one and the same trust, cannot, with any 
justice, be carried so far as to embrace lands under a different trust, and 
snbjecf tn liens of differmt proportionate sums, with the necessary un- 
certainty as to how far the dower in each may be exonerated by the 
application of the widow's equity in reference to each, separately con- 
sidered. 

To secure the benefits of the principle, so far as the incumbered lands 
are involved, the widow must do as she has done here, ask an assignment 
of her dower in all the lands, and then she works out her relief by assert- 
ing her equity against the creditor when he seeks to specifically enforce 
his contract, or foreclose by a sale. 

We think there is error in the manner in which the commissioners 
dispose of the petitioner's claim upon the.series of tracts which $re con- 
solidated and treated as one body. Besides the rectification of the error, 
in not allowing the petitioner an interest-that is, a life use-in one- 
third of the estimated value of the whole, but a smaller sum, if undi- 
vided and to be held in common, the allotment should have been of one- 
third of the premises in value, as the law awards, and not the 
use of any specific sum, for that sum may not be realized by the (296) 
sale; and whether more or less, her share therein is fixed by the 
law, and does not depend upon estimates thus made. There would be no 
difficulty in putting the dower derived from several tracts, put wholly 
upon one or more, when all are unincumbered, for this is both allowed by 
the statute and is consistent with the rights of other interested parties. 

For the reason stated, the judgment must be set aside as erroneous, and 
a new allotment of dower ordered to be made. To which end, this will 
be certified to the court below. 

Error. 

Cited: Ovlertom v. Himton, 123 N. C., 6 ; Chemiea.1 Co. v. Edwards, 
136 N.  C., 78; Chemkd Co. d. Wakton8, 187 N. C., 824; Griflin v. 
Gvifin, 191 N. C., 229. 
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ANNA FLAUM AND HER HUSBAND, V. WALLACE BROTHERS. 

Xa,r-ried Woman-Contraeta of. 

1. A married woman deposited a certain sum of money, being part of her 
separate property, with W.; afterwards she agreed with W. to leave 
said sum in his hands as  security or collateral for a n  indebtedness from 
B'. to W., W. to retain the money until such indebtedness from I?. to W. 
should be reduced to a certain amount. This agreement was in writing, 
signeci a i d  sealed by W. an6 tke marriec: w m x n  and her hnsba~d. A:: 
part of this transaction W. gave the married woman a note for the sum 
deposited by her with him, the note exprysing on its face that  i t  was 
"not transferable," and being payable one day after date. The married 
woman and her husband sued W. on the note before the terms of the 
above mentioned agreement had been complied with: Held, that  they 
could not recover. 

2. The principles declared in Pippen u. Wesson, and approved in Dougherty 
v. Sprinkle, establish the proposition, that  whenever, under the laws in 
force prior to  the Constitution of 1868, a feme covert, in  the absence 
of any special provisions in the deed of settlement, could, with the 
consent of her trustee, bind her equitable separate estate, she may now, 
with the written consent of her husband, bind her statutory separate 
estate. Where the case falls within the exceptions mentioned in The 
Code, see. 1826, the consent of the husband is not required. 

3. Under the present Constitution and laws of this State a married woman 
may, with the written consent of her husband, expressly charge her 
statutory separate personal estate by her engagements in the nature 
of executory contracts, although the consideration for such engagements 
does not inure to her benefit, or to that  of her separate estate. The 
intent to so charge must in  such cases appear in the instrument creating 
the liability, but it is  not necessary that  spec@c property be charged. 

4. A married woman may, with the concurrence of the trustee, where such 
concurrence is required, charge her equitable separate estate to the extent 
of the power of disposition conferred by the deed of settlement. Of course, 
where there are  limitations, or other special provisions, these must be 
strictly pursued. 

5. Whether a married woman's engagements can, under any circumstances, 
bind her separate real estate in the absence of a specific charge by way 
of mortgage or othcr conveyance, is an open question still, a s  it does not 
arise in this case, and was not passed upon in Arrington v. Bell, 
94 N. C., 248. 

6. No peculiar efficacy is given to a married woman's writings under seal, 
where they a re  in the nature of executory contracts, a s  the courts will 
in all cascs look into the consideration, and if i t  be such as  would sustain 
a n  action upon a contract made by a person sui juris i t  will be sufficient. 
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7. The complaint, in an action to enforce an executory contract of a married 
woman, should allege that she has a separate estate subject to the 
charge sought to be enforced; and the execution can issue against that 
alone. 

8. A married woman can claim the same exemption from execution as she 
would be entitled to if she were a Peme sole. 

CIVIL ACTION, tried before Brown, J., at February Term, 1889, (297) 
of IREDELL Superior Court. 

The plaintiffs were Anna Flaum and her husband, the defendants the 
~ e z b e r s  ccmposisg the mercmtile firm of Wa!!ace Erothers. 

The complaint alleged, i n  substance, that for value received of 
tho plaintiff, Anna Flaum, the defendants, in their firm name (298) 
of "Wallace Bros.," made and delivered to said Anna Flaum, on 
5 March, 1886, the promissory note, a copy of which is hereafter given; 
that no part of said note had been paid, but the whole was still due. 

The answer admitted the execution of the note, and alleged that it 
contained only a part of the contract between Anna Flaum and defend- 
ants; that the note was given for money which Anna Flaum had left on 
deposit with defendants, and at  the time of its execution the defendants, 
a t  plaintiffs' request, turned over to the firm of Flaum Brothers (a  mer- 
cantile firm composed of plaintiffs' sons) goods of the value of $996.25, 
which Anlla Flaum had previously purchased of defendants at  the price 
of $996.25, and for which she owed the entire price; that FIaum Brothers 
took said goods and assumed the indebtedness for  the price thereof, and 
to pay eight per cent interest on such indebtedness; that defendants 
agreed to allow Flaum Brothers to have said goods only upon the express 
understanding that Anna Flaum would not only secure the payment for  
the same, but that she would likewise secure an  amount of over $1,500, 
which said Flaum Brothers owed defendants for other goods previously 
sold them, making a total indebtedness due from Flaum Brothers to de- 
fendants of $2,497.57, on 4 March, 1886; that in  consideration of such 
understanding and as security for such indebtedness of Flaum Brothers, 
the plaintiffs entered into the written agreement with defendants, a copy 
of which appears hereafter; that said agreement, bearing date 3 March, 
1886, was executed as part of the same transaction under which the note 
sued on was given-that they were intended to be, and defendants 
insisted should be, construed togcthcr as one contract; that Flaum 
Brothers had not paid the $996.25 and interest, nor had they reduced 
their entire indebtedness to $750, but still owed defendants about $1,500. 
Upon which statement of facts defendants insisted that the con- 
ditions, upon which plaintiffs would be entitled to demand pay- (299) 
ment of the note or maintain their action, had not been fulfilled. 
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The note sued on was as follows: 

‘‘$540.88. STATESVILLE, N. C., 5 March, 1886. 
"One day after date we promise to pay to the order of A. Flaum five 

hundred and forty dollars and eighty-eight cents, without defalcation, 
for value received, with 8 per cent interest per annum. Not transferable. 

"WALLACE BEOS.)' 

I t  was admitted that A . ' ~ l a u m  was, at the date of said instrument, 
and is still, the wife of Jnlius Flaum, and that said money has not h e n  
paid. The plaintiffs having offered said paper in evidence, the execu- 
tion of the same being not denied, rested their case. I t  is admitted that 
there is no evidence in this case that A. Flaum is a free trader. 

The defendants then, in support of their contention that the paper 
sued on represented and evidenced but a part of the entire business 
transaction between themselves and plaintiff A. Flaum, out of which 
said instrument originated, introduced Wm. Wallace, one of the defend- 
ants, as a witness, who testified that the written agreement, of which a 
copy appears below, was signed and executed by plaintiff A. Flaum, with 
her husband Julius Flaum, in the presence of the witness, and of each 
other, on 4 March, 1886, at the said A. Flaum's place of business, and 
was delivered to defendants that day; that i t  had been prepared and 
sent to her residence on the evening of 3 March, 1886, for her inspection. 
and thus bore date accordingly; that she came down to her place of busi- 
ness in town the next morning (4 March), bringing said agreement with 
her, and upon witness going over to her said place, the said agreement 
was signed and executed by plaintiff A. Flaum and her husband, as 

aforesaid. 
(300) Objection was made in apt time to the admission of this testi- 

mony by the plaintiffs' counsel; objection overruled, and plain- 
tiff s' counsel excepted. 

Said witness further teatified, that when said agreement, hereinafter 
copied, was so signed and executed by A. Flaum and her husband, she 
had the sum of $540.88 on deposit with defendants, and that this was the 
identical money for which the defendants gave her the instrument sued 
on, and referred to in the written agreement offered by defendants, and 
that the reason said instrument bears date 5 March, was that when they 
had executed the agreement hereinafter copied (on 5 March, as afore- 
said) it was found that said A. Flaum had forgot to bring down town, 
from her residence, some other written evidence of her said deposit with 
defendants (which his Honor did not, however, permit to be described 
as to form or contents), and which was to be surrendered and substi- 
tuted by the instrument sued upon, and so the making of this latter was 
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postponed until that could be done, and in this way came to be made and 
dated 5 March, 1886, while the said agreement was dated 3 March, and 
executed 4' March. 

Plaintiffs' counsel objected in apt time to the admission of the above 
testimony, and the objection being overruled, they excepted. 

Defendants then introduced the aforementioned written agreement, 
executed by said A. Flaum and her husband, and which is as follows, 
to wit : 

"We, Wailace Bros., have this 3 March, sold to Flaum Brothers, of 
Hickory, the goods bought of A. Flaum 22 February, 1886, for the 
amount of A. Flaum7s indebtedness to us ($996.25) on twelve months 
time at 8 per cent interest from date. Flaum Brothers are to give us a 
deed of trust on entire stock, which is to be recorded. The said A. Flaum 
agrees to indorse the note if required. If, in or at the expiration 
of the twelve months, the above amount shall have been settled (301) 
in full, then we are to allow A. Flaum to draw the money she has 
now on deposit with us, if she desires to invest in real estate, which real 
estate, if bought, the said A. Flaum agrees to convey to us in some way 
as a security against whatever Flaum Brothers may owe us; otherwise 
than for real estate purchases, the said amount to remain in our hands 
as security or collateral, unless Flaum Brothers shall have reduced their 
account with us to (say) $750, then the said A. Flaum may withdraw 
amount at pleasure. 

"In testimony whereof, we, the above named, together with Julius 
Flaum, husband of A. Flaum, witness our hands and seals. 

"(Signed) A. FLAUM [Seal]. 
JULIUS FLAUM [Seal]. 
WALLACE BROS. [Seal] ." 

Plaintiffs' counsel objected to the admission of this paper. Objection 
overruled, and they excepted. 

I t  was admitted that Flaum Bros. were the sons of plaintiff, A. Flaum. 
The witness, Wm. Wallace, testified further, that the foregoing agree- 

ment, signed by A. Flaum and her husband, was delivered to and kept 
by defendants, and that defendants gave the instrument sued on to 
A. Flaum as evidence of her aforesaid $540.88 on deposit, and referred. 
to in &id written agreement with defendants [that i t  was made "not 
transferable" to prevent it from going into possession of persons stran- 
gers to the foregoing agreement]. He further testified that Fla'um 
Bros. owed defendants at the date of said papers over $2,400, including 
the $996.25 then advanced and mentioned in the aforesaid agreement; 
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that they now owed defendants $1,370.50, and that they have never 
(since 4 March, 1886) reduced their indebtedness to defendants as low 

$750, nor anywhere near that sum. 
(302) Plaintiffs' counsel, in apt time, objected to the admission of 

said testimony; the objection being overruled, except as to the 
sentence enclosed in brackets, plaintiffs' counsel excepted. 

The evidence enclosed in  brackets was ruled out, on motion by 
plaintiffs. 

Witness also testified that A. Flaum had never had any other deposit 
with their firm except the said $540.88, evidenced by paper sued on, and 
referred to in the written agreement. 

Plaintiffs contended : 
1. That the plaintiff, Anna Flaum, being a married woman at the 

time she signed the paper herein above set forth, dated 3 March, 1886, 
it was void and of no force and effect as to her. 

2. That as this paper was signed and delivered on 4 March, 1886, and 
the note sued on was executed on 5 March, 1886, and as neither instru- 
ment referred to the other, they were not contemporaneous, and could not 
be taken as a part of the same transaction. 

3. That i t  appeared that defendants owed the plaintiff, Anna Flaum, 
$540.88, at the time of this transaction, called by defendants a "deposit," 
but for which she held their note. And this old note was given up to 
defendants, and the note sued on was given in its stead. Therefore, there 
was no pledge or delivery of this money by the plaintiff, Anna Flaum, to 
defendants, to secure the indebtedness of "Flaum Bros." 

4. That had it  been a pledge or delivery by the plaintiff, Anna Flaum, 
to the defendants, to secure the indebtedness of "Flaum Bros." to defend- 
ants, that when they executed and delivered the note sued on to the 
plaintiff, Anna Flaum, it  was equivalent to a redelivery of the money to 
her, and defendants thereby lost all lien on the same; and so, verbally 

on the argument, asked his Honor to instruct the jury. 
(303) The court submitted the following issue to the jury: "Are the 

plaintiffs entitled to recover of the defendants the sum of $540.88, 
and the interest, being the note sued on, or any part thereof 2'' 

Answer : "No." 
There was no objection made to form of the issue, and no other issue 

tendered by plaintiff. 
. His Honor instructed the jury as follows: 

"If the jury believe that the $540.88, represented by the note sJed on, 
was deposited with the defendants by Mrs. A. Flaum, as security for a 
credit extended, in consequence of such deposit, to Flaum Bros., her 
sons, and that said note and the paper-writing put in  evidence by de- 
fendants are one transaction and agreement, and so intended by Mrs. 
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A. Flaum and her husband and these defendants, and if the jury believe 
that said debt of Flaum Bros. has never been reduced to $750 at any 
time since the date of the deposit, and there is and never has been any 
other consideration for the note sued on, except the $540.88 deposited, as 
claimed by defendants, in pursuance of the paper-writing, the plaintiffs 
are not entitled to recover. Burden is  on the defendants to satisfy you 
by preponderance of evidence of the truth of the facts asserted by them. 
I f  not so satisfied, you should find for plaintiffs." 

Plaintiffs excepted. 
'j'he ver&;zt nf AL bile jury being for iLe defeidants, and judgment ren- 

dered thereon, plaintiffs appealed. 

D. M. ~ u r c h e s  for pla8imtifs. 
W .  M .  Robbins for def endamis. 

SHEPHERD, J. For the first time, we believe, in this State, is the im- 
portant question presented, whether a married woman may, with the 
written consent of her husband, expressly charge her statutory 
separate estate by an engagement in the nature of an executo~y (304) 
contract, where the consideration is not for her benefit, or for the 
benefit of the estate. 

As the writing relied upon by the defendants in  this case relates only 
to money, our decision is applicable to the separate personal estate alone. 

I t  is well established, except i n  the cases mentioned in The Code, secs. 
1828, 1831, 1832, 1836, that "at law a fame covert is incapable of mak- 
ing a contract of any sort, and any attempt of hers to do so is not simply 
voidable, but absolutely void. I f ,  however, she be possessed of separate 
property, a court of equity will so far  recognize her agreement as to 
make it at charge thereon. But even in that case, and in that court, her 
contract has no force whatever as a personal obligation or undertaking 
on her part. . . . Nor was there any change wrought in this par- 
ticular by the alterations made in  our court system under the Constitu- 
tion of 1868, or by the1 a,doption of the statute known as married woman's 
act. I t  was in reference to those very alterations, and the effect of the 
statute, that the Court declared in Pippen, d. Weswon, 74 N.  C., 437; 
Huntley v. Whitner, 77 N.  C., 392, that ntol deviation from tho common 
law had been produced thereby a,s respects either the' power of a feme 
ctozte'rt to contract, in the nature of her contract, or the remedy to enforce 
i t ;  that as a contract remedy her promise is still as void as i t  ever was, 
with no power in any court to proceed to judgment against her in 
persona,m." Doughe~ty v. Sprinkle, 88 N.  C., 300. 

The limits, imposed by the Constitution and statute, .show clearly, says 
Rodmam, J., in Pippen v. Wesson,, supra, "that the separate estate given 
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(by the Constitution) was such as i t  had previously been defined to be, 
to which neither an absolute power of disposition, nor the general power 
to contract, were necessary incidents. The statute was intended to take 
the place of a deed of settlement, and must be construed as such deeds 

had been, as conferring on married women no powers beyond 
(305) those expressly given or implied. . . . The draughtsman evi- 

dently had in mind the existing law above stated, that no married 
woman could make any personal contract, but only one to affect or 
charge separate estate; the object was to require the consent of the 
hiisband in lieu of the coilsent of the trwtee, which the !tiw repired 
when the separate estate was created by a deed of settlement. . . . 
The meaning was not that a married woman may make contracts which, 
by existing law, she had no power to make, but that she shall not make 
such contracts as by existing la8w she had power to made, without the 
consent of her husband. The intent was not to enlarge her special power 
by requiring the husband's consent." 

This restrictive interpretation of the Constitution and statute, and the 
assimilation of the statutory to the equitable separate estate, in respect 
to the incurring of liabilities and their enforcement, have been too long 
recognized by our decisions to be now regarded as open questions. What- 
ever doubt may have existed as to the correctness of the construction, it is 
well sustained by the weight of American authority. Bispham's Prin- 
ciples of Eq., sec. 103; Bishop on Married Women, Vol. 2, 211; Pome- 
roy's Eq. Juris., Vol. 3, and many other authors upon the subject. 

The principles declared in Pippen v. WMSO.~, ,  supra, and approved 
by the Court in Doughe~ty d. Sprinkle, supvaL establish the proposition, 
that whemaver a feme cowwt, under tha former la,w, in the absence of 
any flpecial provlisiovw i n  tiha deed of sattlement, could, with the1 consent 
of if trustea, bind her equitable sapraten estate, sha may %ow, with the 
wvkttem consmt of her husband b i d ,  her statutory separata estate. 
Where the case falls within the exceptions mentioned in The Code, see. 
1826, the consent of the husband is n i t  required. 

This leads us. therefore. to the consideration of the married woman's 
capacity to charge, and the manner in which she may charge, her 

separate estate, where there is no specific provision in the deed of 
(306) settlement. Mr. Bishop, Vol. 1, see. 847, well says: "That since 

the confusion of tongues at the Tower of Babel, there has been 
nothing more noteworthy, in the same line, than the discordant and ever- 
shifting utterances of the judicial mind on the subject. . . . True, 
there has been, sometimes, a language which, though limited in its 
sphere, was tolerably plain; but no sooner was the language in the way 
of becoming understood, than, lo! some conquering power of another 
sort came in, and all was confusion once more." I t  would be unprofit- 
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able, for the purpose of this discussion, to trace the history of judicial 
decision in England upon this subject. Still less beneficial would it be 
to attempt to reconcile the conflicting decisions of the American courts. 
I t  is but just, however, to remark, that as many of these decisions are 
based upon dissimilar statutory provisions, their inconsistencies, as to 
general principles, are often more apparent than real. 

ManJy, J., in Knox v! Jordhm, 5 Jones7 Eq., 175, says that "this sut- 
ject has undergone much discussion, and has been variously settled else- 
where, but in North Carolina it is still considered an unsettled questiou. 
ia many respects. No case has yet gone to the extent of sanctioning the 
doctrine that, as to the separate property, the married woman is regarded 
as a f m e  sole in all respects. This seems to be the English doctrine. 
. . . As we have said, however, we recognize as settled law the prin- 
ciple upon which the case of Frazier I,+. Browndow, 3 Ired. Eq., 237, 
stands, viz.: that a wife may, when not restricted by the deed of settle- 
ment, with the concurrence of her trustee, specifically charge her separate 
estate with her contracts and engagements. She mp,y imcurnber exp~essly, 
but not by implicatiom." 

The implication spoken of by the learned judge means that which, 
according to the English doctrine, arose simply from the mere fact of 
contracting a debt, the theory being that, inasmuch as she could 
make no personal contract, it logically followed that she must (307) 
have intended to contract with reference to her separate estate. 
"The words 'not by implication,' though found in the decision, are not 
to be understood in the strictest sense as excluding necessary implica- 
tions (Withem v. flpbkrro~w; 66 N. C., 169), . . . arising out .of the 
nature or consideration of the contract, showing that i t  was for her 
benefit." Pippm zr. Wessom, mpva 

So, then, i t  was settled that where there was no such "necessary impli- 
cation," in order to bind the estate the debt must have been expressly 
charged upon it. This brings us to the important question which was 
left open by Rodmam, J., in Pipplm zr. Welsmm. He says: "We put our 
decision on the ground that a married woman has no power to contract a 

u 

personal debt or to enter into any executory contract, even with the 
written consent of her husband, unless her separate estate is charged 
with it, either expressly, or by necessary implication arising out of the 
nature of the consideration of the contract, showing that i t  was for her 
benefit. Whe~ther tha cmtm,c.t would ba good i f  it did expressly chavge 
the separate esta,ta, but w a s  n,ot fov the w<ffers benefit, it w unn'ecessarry to 
say." Upon this point we have no direct decisions, but there are dicta 
on both sides. 

I n  Withers v. flpwow:, supra,, it is said that there is now no reason 
why the English doctrine should not prevail. On the other hand, in 
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Dougheherty v. Spknk te ,  supml, i t  was said that the consideration must be 
beneficial to the f m o  covjest.. The only question before the Court was, 
whether a justice of the peace had jurisdiction, and the remark was un- 
necessary to  its determination. 

No authority is cited in  support of the proposition. 
There is also a dictum i n  the same direction in Rountrae v. Ga,y, 74 

N. C., 447, decided at  the same term when P i p p m ,  v. Wessofi, was before 
the Court, the opinion being delivered by the same justice. There may 

be found, in  other cases, general expressions of similar import, 
(308) but an examintltion will disclose that they were mnecessary to 

the decision of the particular question presented. 
To the same effect is the intimation of Mr. Malone in  his valuable 

work on Real Property Trials. All of these intimations, i t  is conceived, 
were suggested by Rodmaln, J., in Pippcm a. Wessom, for none of the 
previcrus cases furnish any ground for such a proposition. The learned 
judge suggests (for i t  is but a suggestion) that, inasmuch as resort must 
be had to a court of equity to enforce the indebtedness, that court will 
not enforce i t  unless it was for the benefit of the married woman. No 
authority whatever from our decisions is cited, for none, we believe, can 
be found; but he rslies upon Owen v. Dickenso.n,, 1 Craig & Phil., 48 
(Cond. Eng. Ch. Reps., 4S), and the leading American case of Yale  a. 
Dederer, 18 N. Y., 265, 22 N. Y., 450. We suppose that these cases 
were cited in  support of the principle that the contracts of a married 
woman, being void, they could only be enforced in  equity. So far  from 
laying down the doctrine that the consideration must be beneficial, they 
clearly establish the contrary. The English case did not involve the 
question, the consideration appearing to have been for the benefit of the 
fema cowed, but Lwd C o t t e ~ h a ~ m  takes occasion to approve of Lord 
Thudow"s ruling in Hulme v. Tenamt, 1 Wh. and T. L. C., where the 
doctrine is broadly laid down, that a married woman can bind her 
separate estate by her general engagements, and that equity will enforce 
them. 

This jurisdiction by the courts of chancery was not exercised, we think 
for the purpose of enforcing merely equitable claims against her, but to 
give the same effect to her general engagements, quoad the separate 
estate, as the law would have given had she been feme sole'. 

The other case referred to ( Y a l e  v! Dedevev) has been the subject of 
much comment, and occasionally severe criticism. The Court held that 

where the consideration was not for the benefit of the wife. the 
(309) debt must be expressly charged upon her separate estate, and in 

the same instrument creating the obligation. There was much 
excitement in  the legal mind, both in  New Yomrk and other States, as to 
this departure from English rule, and the case was three times before 
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the Court of Appeals, the first appeal having been decided in 1858, and 
the last, as far as we are informed, in 1877, after Pippen v. We&so.n8 was 
decided. The defendant, Mrs. Dederer, executed a note, as surety for 
her husband, for the purchase of some cows, but she did not, in the note, 
expressly charge her separate estate. 

Cfhwch, C. b., in the 68th N. Y., 329, thus summarizes the questions 
involved and the points decided: "The first time, i t  was decided that, in 
order for a married woman to charge her separate estate with a debt not 
contracted for the benefit of her separate estate, it was necessary that 
there shodd be e~idence of an intention thns to charge it, and thst a 
note or other obligation was not sufficient evidence. 18 N. Y., 265. On 
the next triaI, it was found that the defendant did intend to charge her 
separate estate, and this Court held that, when the obligation was in 
writing, such intention must be expressed in the instrument creating the 
obligation. 22 N. Y." "That," he says, "was the precise point when the 
case was last before the Court." 

He then affirms the previous rulings, to the effect, as stated in the 
syllabus, "that in order to charge the estate of a married woman with a 
debt not contracted for the benefit of her separate estate, the intent to 
charge such estate, where the obligation is in writing, must be expressed 
in the instrument." 

I t  is difficult to conceive how such a decision is authority for holding 
that, when such a debt is expveissly charged, in writing, upon her separate 
estate, it is not binding. 

Mr. Schouler, Domestic Relations, see. 143, says: "The principle of 
the decision was this, that in order to create a charge upon the separate 
estate of a married woman, the intention to do so must be de- 
clared in the very contract which is the foundation of the charge, (310) 

1 or else the consideration must be obtained for the direct benefit of ~ 
I 

the estate itself." Later New York decisions follow the rule of this case, 
and require a distinct written obligation to bind the wife, where the debt 
is not contracted for the direct benefit of the estate. 

I n  Corm Exchmge' Ins. Go#. ti Babcock, 42 N. Y., 613, the wife in- 
dorsed, as surety, the husband's promissory note, as follows: "For value 
received, I hereby charge my individual property with the payment of 
this note. (Signed) Armina Babcock." The Court held that this was a 
charge upon the separate estate, and Yale vl. Dedelver was cited as an au- 
thority in support of the decision. 

Mr. Schouler further says, that '(the tendency on both sides of the 
water is towards the conclusion, that the debts of a married woman hav- 
ing separate property .are only surely charged by a court of equity upon 
that separate property, and payment enforced out of it, when they are 
contracted by her for its benefit, or expressly made a charge thereon, or 
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expressly contracted on its credit, and, of course, to the extent only to 
which the wife's power of disposal may go." . . . 

"Benefit is not the sole test; but to the extent of her power of disposi- 
tion over her separate estate, the wife may charge it with such en- 
gagements as she sees fit to make, provided the evidence of intention 
be satisfactory (upon which point States differ), and provided, of course, 
that the transaction was voluntary on her part and not fraudulently 
procured." 

Bishop, m p a ,  Yol. 1, sec. 872, quotes, with approval, the language of 
Ear*rG, J., ir, Yale 9. Dderzi-, 18 N. P., 265-283, that what wiii con- 
stitute a charge on the estate "is simply a rule of evidence. All agree 

that when the wife has expressly charged the payment of a debt 
(311) upon her separate estate, whether i t  be her own debt or the debt 

of another, such charge is valid and will be enforced." 
I n  Stephen vl. Beall, 22 mallace, 329, the Supreme Court of the 

United States says that "the doctrine that a married woman has the 
power to charge her separate estate with the payment of her husband's 
debts, or any other debts contracted by her as principal or as surety, has 
been uniformly sustained for a long period of time. Hulme t?. T m a d ,  
1 Brown's Ch. Cases, 16; Standford v. MamhaCl, 2 Atkyns, 69; Bullpk 
v. Clarke, 17 V'es., 365; Jaqum v. Methodist Church, 17 Johns., 548; 
Yale v. Ddm-or, 22 N. Y., 456; same case, 18 N. Y., 276; Corn EX- 
chawge Insuramce Co. v. Babcock, 42 N. Y., 615; Story's Eq., sees. 1396- 
1401. The question has been, in respect to the manner in which the con- 
ceded power should be exercised and in respect to the requisite evidence 
of its due execution." 

To the same effect in Rodford v. Cnkwile, 13 W.  Va., 572, which is an 
able aad exhaustive review of all of the authorities upon the subject. 
Also Hall zr. Eec2mt.ml, 37 Md., 510; Elliott v. Gowecr, 12 R. I., 79; 
Wooden v. Perk&, 5 Gratt., 345; Heburm v. Warn@, 112 Mass., 271; 
Williams v. Hugunk, 69 Ill., 214; Willard vi. Emstham, 15 Gray, 328; 
Hochoa v. Davvis, 43 Ind., 228. 

These authorities, and many others which could be cited, abundantly 
show that a "beneficial" consideration is not necessary where the wife 
expressly charges sqarate esta,te. 

As we have said, we have in this State no decision directly in point. 
I n  Frmier v. Brolwmlow; 3 Ired. Eq., 237, the English rule was approved. 
Rufin, G. J., says that Lord EW,m approved of the decree in Hulme v. 
Tenant, m p a ,  on the ground that the "intention to contract with refer- 
ence to the separate estate of the wife was to bs implied from the circum- 
stances of her joining the husband in one bond and giving another solely. 

And he lays down the doctrine, which seems to have been gen- 
(312) erally adopted in succeeding cases, that the separate property 
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is liable only to a person contracting with her, not as a married 
woman merely, but as ai mnm&d wlornaa having a separate estate. I n  
other words, the engagement must be contracted with reference to the 
separate property, either express or presumptive.' All admit that, if 
clearly so contracted, in reference to the separate property of a feme 
cowar8 and upon the faith of it, her engagements must be answered out of 
her separate personal property." 

The doctrine thus laid down is distinctly approved as we have seen, in 
Knox d. Jordm, supra!, with the modification that the estate cannot be 
charged by iimplication merely. It, is there distinctly said that, "she 
may alien or incumber it (the separate estate) in the execution of powers 
conferred on her by the terms of the trust, and if not restricted by the 
terms, may, under the authority of Fra~itw 0. Browrdow, charge the 
income or profits with the payments of debts, o~ ,alppolpm'cutel t h m  tot a,%y 
selected ob j~c t ,  provided such charge or appropriation be specific and 
unequivocal and concurred in as before stated." I n  that case ( K w x  v. 
Jordaozl) the wife signed a note as surety for her husband, and the bill 
was dismissed because there was no express charge upon the separate 
estate. No point was made as to the consideration, and we think, from 
what was said by the Court, that had the debt been "specifically" charged 
with the consent of her trustee, the court would have enforced its pay- 
ment. Indeed, the reasoning of the Court, in view of the authorities, 
can lead us to no other conclusion. 

The words ('specifically charged," as used in the opinion, are synony- 
mous with expressly chwgd .  They cannot mean that the charge must 
be upon specific ftcoperty, for such was not the character of the charge 
in Frwiw ZY. Brownlow, which case was approved, with the modification 
mentioned in Knox v. Jordan8. 

Sustained, as we are, by this great weight of authority, we (313) 
conclude that the wife may, with the written consent of her hus- 
band, expressly charge her statutory personal separate estate by her 
engagements in the nature of executory contracts, aZth.ough the cornid- 
endim does noit i.lz~ura to her benefit OY. that of the estate. The intent to 
so charge must, in such cases, appear in the instrument creating the 
liability. 

This applies also to the equitable separate estate, which may, with the 
concurrence of the trustee, where such concurrence is required, be charged 
to the extent of the power of disposition conferred by the deeed of settle- 
ment. Of course, where there are limitations or other special provisions, 
these must be strictly pursued. Haw& 0. Holly, 84 N. C., 661. 

I n  the enforcement of these charges no peculiar efficacy is given to 
writings under seal, as at law the feme covert is incapable of making 
such executory contracts. The Court will, in all cases, look into the con- 
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sideration, and if i t  be such as would sustain an action upon a contract 
made by a person sui ju&, it will be sufficient. 

The complaint should allege that the wife has a separate estate, 
subject to the charge, and the execution can issue against that alone. 
Dougherty v. Spvinkle, supva,. 

The wife can claim the same exemption from execution as she would 
be entitled to if she were feme sole. 

We are not authotrized by the facts of this case to say what effect such 
executory engagements may have upon the separate real estate of the 
wife, where there hzs been 39 specific: charge by wzy of mortgzge or other 
conveyance. This point was not passed upon in A r h g t o m  v. Bell, 94 
N. C., 247, and is still an open question. 

The application of the principles we have laid domwn to the case before 
US, is quite clear. 

Much was said on the argument about the money in the hands of the 
defendants having been pledged, and it was contended that the 

(314) execution of the note sued upon was a waiver of the lien. The 
deposit, i t  appears, was general, and could not be the subject of a 

pledge in the strict technical sense. 
The writing signed by the plaintiff and her husband, therefore, was an 

executory agreement, upon sufficient consideration, that the defendants 
should retain the money in their hands as a security for the goods sold to 
the sons of the feme plaintiff. I t  was an express charge upon the money 
on deposit. Whether the transaction amounted to a pledre or not, the 
giving of the note could not have the effect of defeating the defendants' 
rights, if, as they contend, it was intended merely as an evidence of the 
"deposit." Such was the effect of the testimony of William Wallace, ap- 
parently the only witness examined, and we think that the testimony was 
properly admitted. 

The note is a simple c o ~ ~ t ~ a & ,  and as between the parties the con- 
sideration was open to inquiry. 

The testimony was clearly competent to show, either that there was no 
consideration, or that the consideration was the "deposit," the subject 
of the agreement relied upon by the defendants. I t  was also competent, 
as we have remarked, to show that the note was given simply as an evi- 
dence of the deposit. 

When the c'onsideration was thus impeached, it was incumbent on the 
plaintiff to have shown some other sufficient consideration. Aldrkh v. 
fltoclcwall, 9 Allen, 45. 

This she failed to do, and as the only consideration shown having been 
found by the jury to be the subject of the agreement mentioned, i t  fol- 
lows that the plaintiff is not entitled to recover. 
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, I f  the instrument sued upon had been a bond, a more difficult question 
of evidence would have been presented. 

The view we have taken disposes of tho exceptions to the ad- 
mission of testimony and to the failure of the court to instruct (315) 
the jury as requested. 

The charge of his Honor was, perhaps, more favorable to the plaintiff 
than she was entitled to, and we are of the opinion that there is no error. 

No  error. Affirmed. 

Cited: Thurb~r  v. LaEoque, 105 W. il., 310; Farihing v. Shields, iOB 
N.  C., 295, 6, 7, 8, 301; Thompson v. Xmith, ibid., 358; Baker v. Gawk,  
108 N.  C., 222; Long v. Rankin, ibid., 337; Ba(iley a. Bamom, 112 N.  C., 
57; Armstrmg v. Best, ibid., 60; Coffey v. Schuler, ibd., 625; Strouse 
v. @ohm, 113 N.  C., 354; Dr~per  vl. Allen, 114 N. C., 52; Jones v. 
Crah'ymiles, ibibid., 616; I n  re Freeman; 116 N.  C., 200; WiCcox v. Amold, 
ibd., 711; Bank v. Howelll, 118 N.  C., 274; Ra,nga Go. v. Carver, ibid., 
341; Lmm Asso&tion v. Block, 119 N.  C., 326; Bherrod v. Dixon, 120 
N. C., 69; Bazemcure v. Mountain,, 121 N. C., 61 ; Sanderlin vl. Sand~clin, 
122 N.  C., 2 ;  McLeod v. Williams, ibid., 459; Ba8nk v. Ireland, ibid., 
574; Mowe v. Wolfe, ibid., 713, 717; Co~mmiissiomws a. Ca,ll, 123 N. C., 
329 ; Bank v. Ireland, 127 N. C., 242 ; Zachary v. Perry, 130 N.  C., 292 ; 
Hialrvey v. Johnson, 133 N.  C., 355; Vanm, v. Edw,a,v&, 135 N .  C., 673; 
Ball v. Paquin, 140 N. C., 87, 91, 92, 99; Stephens v. Hicks, 156 N.  C., 
244; hbbinso.n, v. Jarrett, 159 N, C., 166; Wawen v. Dad, 170 N.  C., 
409; Thompsow v. Coots, 174 N.  C., 195'; Labcaster v. Lamaster, 178 
N. C., 23. 

J. A. CONANT AND WIFE V. W. W. BARNARD, TRUSTEE, m AL. 

, Pract ice~Dernurr~ .  

1. Where all the defendants join in a demurrer to the complaint, upon the 
ground that it does not set forth a good cause of action, the demurrer 
will be overruled if the complaint sets forth a good cause of action as to 
any one of the defendants. 

2. The same defendants may demur to one and answer as to another of two 
or more causes of action in one complaint; or, as to a single cause of 
actibn, some defendants may answer and some may demur, and the issues 
of law will, ih either event, be so raised as to require the Court to pass 
upon them. 
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CIVIL ACTION, tried before Boykin, J., at August Term, 1888, of 
BuNco~sn  Superior Court. 

The plaintiffs in this action were J. A. Conant and his wife, Gene- 
vieve R. Conant; the defendants were T. I. Van Gilder and his wife, 
W. W. Barnard, trustee under two deeds of trust made to him by said 
Van Gilder and his wife, and the ce8tu.i que trust named in said deeds of 
trust to Barnard. 

The complaint alleged, in substance, that the defendant, T. I. Van 
Gilder, had agreed to borrow of the plaintiff Genevieve R. Conant fifteen 
thonsand dollars, and to s cu re  the same by II cooveynnce ef certain 

real estate (particularly described in the complaint) to her 
(316) husband and co-plaintiff, J. A. Conant, in trust to sell, etc., in 

case of default in payment of the amount to be borrowed. 
That the money was lent and a deed of trust was executed to G. R. 

Conant by said Van Gilder and his wife, whereby a part only of the 
property agreed to be conveyed was actually conveyed, the most valuable 
part of such property being left out of the deed through the mutual 
mistake of all parties to such deed, and by reason of the ignorance and 
unskillfulness of the draughtsman, the deed, through a like mistake, 
etc., was made to G. R. Conant instead of to J. A. Conant, as it was 
agreed i t  should be, and recited and purported to secure an indebted- 
ness to J. A. Conant instead of to Q. R. Conant, as it should have done. 
The deed thus drawn was duly probated and recorded. 

That thereafter the defendant, Van Gilder and his wife, made two 
other deeds of trust to the defendant Barnard for the purpose of secur- 
ing a number of debts owing by said T. I. Van Gilder, as an individual 
and as a member of a copartnership, to a number of persons mentioned 
in the deeds of trust (all of whom were made parties defendant in  this 
action), said deeds of trust to Barnard being made for no other purpose 
and upon no other consideration than the securing of such debts, and 
without payment to the said T. I. Vkin Gilder and his wife, or'either of 
them, of any other consideration by said Barnard or any other person. 
These deeds of trust to Barnard embraced all the land which said Van 
Gilder had agreed to convey to J. A. Conant, as well as that actually 
conveyed to said G. R. Conant. Both these deeds of trust to Barnard 
were duly probated and recorded, and all the debts thereby secured were 
contracted and existing before such deeds were executed. 

That at the time these deeds of trust were made by Van Gilder and 
wife to Barnard the said Barnard and some of the cestu; qua trusts 

(naming certain of them) had notice of said agreement on the 
(317) part of Genevieve R. Conant to lend fifteen thousand dollars to 

T. I. Van Gilder, to be secured by deed of trust upon the lands so 
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agreed to be conveyed, and had actual notice that said loan had been so 
made and a deed of trust made by Van Gilder and wife to G: R. Conant 
to secure the same, and that said deed was by all the parties thereto 
believed to comply entirely with said agreement, and to embrace all said 
lands so agreed to be conveyed. 

The plaintiffs demanded judgment that the deed of trust to G. R. 
Coqant be amended, corrected and reformed so as to conform to the 
agreements and understandings between the parties thereto, and that i t  
be declared a first lien on all the land which should have been embraced 
in it, and to have priority and precedence over said conveyances to 
Barnard, and for other and further relief, etc. 

All the defendants joined in the following demurrer to the com- 
plaint : 

"Defendants demur to the plaintiffs7 complaint, and, for cause of 
demurrer, show : 

"That said complaint does not state facts sufficient to constitute a 
cause of action, in that- 

"1. I t  appears upon the said complaint that the two deeds to W. W. 
Barnard, and the declarations of trusts by him, were duly executed and 
registered, and defendants thereby acquired vested rights, of which equity 
will not deprive them at the instance of the plaintiffs, who are also 
creditors of the common debtor. 

"2. I t  appears upon the complaint, that at the date of the execution 
and registration of the two deeds to W. W. Barnard, and of the declara- 
tion of trust by him, there was no incumbrance upon the land therein 
conveyed except that portion thereof described in plaintiffs' deed in trust, 
and that defendants, by their registration, as creditors, acquired a first 
lien upon said land other than that described in plaintiffs7 deed in trust. 

"3. I t  appears from the complaint that the fact, as to what 
land was intended to be conveyed in plaintiffs' deed in trust, was (318) 
well known to all the parties to the transaction, and also as to 
who should be trustee and who cestui que tmt: therein, and it was plain- 
tiffs' negligence that they did not have the deed in trust so drawn, and is 
not such a mistake as equity will relieve against, especially where, by 
so doing, i t  would deprive the defendants, who are creditors, of vested 
rights subsequently acquired. 

. "4. I t  appears upon the complaint that plaintiffs accepted the deed 
in trust as it was drawn, and caused the same to be registered, and that 
defendants have acquired legal rights by their registration. And equity 
will not now deprive defendants of their right by putting in the plain- 
tiffs' deed in trust land not conveyed therein, and upon which defendants 
have acquired rights and liens to secure their debts. 

249 



I N  THE SUPREME COURT. ' [lo3 

"5. That the complaint does not allege that some of defendant credi- 
tors had notice of the mistake sought to be corrected." 

There was judgment that the demurrer be overruled and that the 
defendants have leave to answer. Thereupon, defendants appealed. 

F. A. Smdley  for plaintiffs. 
W .  W .  J m a ~ ,  Theo: F. Dahhidsom amd Chm. A. Moove fov d e f e d m t s .  

AVERY, J. The complaint states facts sufficient to constitute a cause 
of action as to T. I. Van Gilder. Counsel for all parties represented in  
this Court concede that this is true. When the defendants united in  a 
demurrer, on the ground that the complaint did not state facts sufficient 
to constitute a cause of action, they all placed themselves in the same 
boat, and must sink or swim together. The current of authority is i n  

favor of this just and salutary rule of pleading, where the new 
(319) system has been adopted. "A demurrer by two or more, if there 

is a cause of action against one of them, will be overruled." Bliss 
on Code Pl., see. 414 and note. This view is supported by other authori- 
ties. Tillinghast & Sherman's Pr., Vol. 2, p. 127; McGeneglamd v'. 
Gotten, 32 Wis., 614; Shore v. Taylor, 46 Ind., 343; Whitaker's Pr., 
Vol. 2, p. 169; People v. T h e  Mayor, 28 Barb., 240; Gwncelier v. Foret, 
4 Minn., 1 ;  Christian v. Grolcker, 25 Ark., 327; Penbody v. Inswmme 
Co., 20 Barb., 339. 

Pomeroy, in  his work on Remedies and Remedial Rights, distinctly 
states the rule that, "where a demurrer is filed to several causes of action, 
or to more than one defense, on the ground that no cause of action or no 
defense is stated, if there is one good cause of action i n  the one case, or 
one sufficient defense in the other the demurrer must be overruled." 

The author adds, in that connection, ('the same rule also applies to a 
demurrer for want of sufficient facts by two or more defendants jointly; 
it will be o.verm~led as tot aJl who' unite i n  it, if the complaint or petition 
states a gosod cause, of action a,gaimt ev'en one of thelrn." Section 577. 

The author adds that a different rule has prevailed in  some States, 
but cites only a case from Nevada, sustaining the view that the demurrer 
may, in  such cases, be sustained as to some and overruled as to others of 
the parties uniting in  it. 

This rule seems to have prevailed in courts of equity under the former 
practice. The defense that a bill did not state facts suflicient to consti- . 
tute a cause of action was set up in  a court of equity by a demurrer for 
want of equity to the whole bill. Under the practice that prevailed in  
the courts of equity in this State, where a defendant filed a demurrer to 
the whole bill, and the bill showed the plaintiff's right to any relief, if 
true, the demurrer was overruled, "for," said the Court, "it cannot be 
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held bad in  part  and good in  part." Thampson v. Ne 'wh ,  3 Ired. Eq., 
338. I n  BarnaweTZ and wife v. Patrick Threadgill et al., 5 Ired. 
Eq., 86, the suit was brought against six defendants, all of whom (320) 
joined in the demurrer. CYhief Justice Rufin; for the Court, says : 
"We say the demurrer must be overruled at  all events, because enough 
appears to entitle the plaintiff, if true, to a decree as  to the several 
negroes conveyed or sold to Thomas and Gideon B. Threadgill; and, 
therefore, this joint demurrer of the defendants to the whole bill (except 
the formal charge of combination) will not lie. For i t  is the general 
rule, that a demurrer must be good throughout, and that if i t  cover too 
much i t  must be overruled in toto." The demurrer on the ground that 
a complaint does not constitute facts sufficient to constitute a cause of 
action "is a substitute for the old general demurrer, and is  still generally 
called a general demurrer." Bliss on Code Pl., sec. 413. 

The general rule.seems to be that The Code practice rejects pleadings 
a t  law, and adopts those in  equity by demurrer and answer. Ransom v. 
McCCms, 64 N.  C., 17. But the practice is of course modified by express 
provisions of The Code, not declaratory of any rule formally followed in 
either Court. 

I n  Cowafnd 6. Meyers, 99 N.  C., 198, this Court reiterates the prin- 
ciple that, if there is only one cause of action stated in  the complaint, 
"a demurrer must be to i t  as a unity or i t  will be disregarded." This 
construction of The Code (sec. 246) proceeds upon the same principle 
on which it has been held, in affirmance of the old practice, that one who 
demurs on the ground that the complaint does not state facts sufficient 
to constitute a cause of action, must fail, if i t  appear either that the 
cause of action is sufficient as to one of many defendants, joining in  the 
demurrer, or that one of several causes of actions, embodied in  the com- 
plaint, is sufficient as to one or more of those joining i n  the demurrer. 
The same defendants may demur, on this ground, to one and answer as 
to another of two or more causes of action i n  one complaint, or as to a 
single cause of action some defendants may answer and some 
may demur, and the issues of law will, in  either court, be so raised (321) 
as  to require the court to pass upon them. 

The plaintiff cannot recover a sum i n  excess of that demanded in  the 
complaint without amendment. Apart from this restriction, any relief 
may be granted consistent with the case made by the complaint and 
embraced within the issue. Jones v. MiaT, 82 N. C., 252. As the com- 
plaint, uncontradicted, would entitle the plaintiff to judgment against 
Van Gilder, we deem i t  unnecessary to decide the points discussed in the 
briefs of counsel, and i t  would not be proper to do so after cutting short 
the discussion, by a suggestion that the cause, as now constituted in this 
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court, must depend upon the single question, whether the complaint, if 
admitted by Van Gilder, would entitle the plaintiff to judgment against 
him. There is no error. The judgment is affirmed. 

No error. Affirmed. 

Cited: Loughca,n v. Gilew, 110 N. C., 427; Mo~ehead v. Hall, 126 
N. C., 217; Blackmore v. Windew, 144 N. C., 217; Caho 0. R. R., 147 
N. C., 23. 

(322) 
W. A. GIBSON v. H. C. BARBER AND WEE. 

[For syllabus, see same case in 100 N. C., p. 192.1 

CIVIL ACTION, tried before Merrimon, J., at February Term, 1889, of 
the Superior Court of RICHMOND. 

C. W. Tillott for p'laintif. 
No courwel for. defendants. 

SHEPHERD, J. When this case was last before the Court (100 N. C., 
192), it was held "that so much of the proceeding as looks to an adjust- 
ment of controversies arising out of the administration of the whole 
trust estate, by the mortgagees, and beyond that which belongs to the 
land, must be declared to be erroneous, and is reversed." "The cause," 
says the Court, "will proceed in the court below in accordance with the 
law as  declared in this opinion.'' I t  was also held that the plaintiff, 
by his purchase, took the legal estate, subject to the right of the defend- 
ant to redeem, and that the judgment should have directed that, if the 
indebtedness was not paid by a day certain, the land should be sold. 

We have examined the judgment of his Honor, and it seems to be fully 
sustained by the principles stated in the opinion. No error was pointed 
out by counsel, and we are unable to find any. The judgment is affirmed. 

No error. Affirmed. 
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(323) 

STATE v. JOHN GOLDSTON. 

Indictment-Form-Matter relating thewto-Assault with Intent to 
Commit Rape, etc.-The Code, see. 1102. 

1. Every indictment should charge a12 the essential elements of the offense 
intended to be charged: and when the intent with which an act is 
committed is one of the essential elements of the offense, the word 
"intent" should be used in the indictment, though possibly some equivalent 
expression would suffice in its stead. 

2. An indictment charging that the defendant did make an assault upon 
a female child under ten years of age, and did unlawfully attempt to 
carnally know her, etc., does not sufficiently charge an assault with 
intent to commit a rape, etc., under section 2102 of The Code. 

3. But such indictment sufficiently charges, and the defendant could be con- 
victed of, a simple assault. 

4. An assault with intent to commit rape being a misdemeanor, in an indict- 
ment for the offense the defendant may be convicted on a single count 
of a simple assault; but it would be otherwise if the offense charged 
were a felony. 

ASSAULT WITH INTENT TO COMMIT RAPE, tried before Me~r imon ,  J., a t  
Spring Term, 1889, of the Superior Court of MOORE. 

The indictment charges that the defendant, "with force and arms, at  
and in," etc., "on," etc., "in and upon one Bdittie McKay, she being a 
female child under ten years of age, unlawfully and wilfully did make 
an asscault, and did then and there unlawfully attempt to carnally know 
the said Mittie McKay, contrary to the form of the statute i n  such cases 
made and provided, and against the peace and dignity of the State." 

Upon the plea of not guilty to this indictment, on the trial, there was 
a verdict of guilty. The court, on motion, arrested the judgment, upon 
the ground that the indictment was fatally defective, i n  that i t  failed to 
charge that the defendant assaulted the child therein named 
"with intent feloniously to carnally know," etc. The court fur- (324) 
ther decided, that the defendant was by the verdict found guilty 
of that offense, and not of a simple assault, and that the indictment was 
not framed with a view to charge, nor did i t  charge, a simple assault, 
because i t  did not charge that force was used, or that there was an  
attempt to use it. The solicitor insisted that i t  sufficiently charged an 
assault with intent to carnally know, etc. The case.settled on appeal 
states that "there was no evidence that he (the defendant) used any 
violence," and that "that there was evidence tending to show that she 
(the child) consented." 
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The Solicitor for the State, having excepted, appealed from the order 
arresting the judgment to this Court. 

The Atto~ney-QentrraZ fov the State. 
A. 6. Gilbm-t and W.  E. Mu,rchison ( b y  brief) f o ~  def e&nt. 

MERRIMON, J. The statute (The Code, see. 1101) prescribes that 
every person who is convicted of ravishing and carnally knowing any 

female of the age of ten years or more, by force and against her will, or 
who is convicted of unlawfully and carnally knowing and abusing any 
female child under the age of ten years, shall suffer death." I t  is a 
settIed construction of the latter clause of the statute, that to carnally 
know and abuse any female child under ten years of age, whether she 
consents to such carnal knowledge or not, is rape. S. v. Johnston, 76 
N. C., 209; S. v. Damczj, 83 N. C., 608. 

The same statute (The Code, sec. 1102) further prescribes that "every 
person convicted of an assault with intent to commit a rape upon the 
body of any female, shall be imprisoned in the penitentiary not less than 
five nor more than fifteen years." The defendant is indicted under this 

section of the statute, "for the assault with intent to commit a 
(325) rape." The indictment does not charge that offense sufficiently, 

because it  fails to charge the inteat with which the assault was 
made. I t  is essential that such intent shall be charged-the offense is 
not complete without it-and the indictment is bad when it  fails to 
charge all the essential elements of the offense intended to be charged. 
8. v'. Molore, 82 N. C., 659; S. v. Russell, 91 N.  C., 624. 

The indictment seems to have been prepared hastily and incautiously. 
I t  does not charge an "assault with intent," etc., but it charges that the 
defendant "did make an assault a,nd did then and there unlawfully 
attempt," &.-that is, did some act towards committing a rape; but the 
act is not the intent, though it  may be evidence of it. The intent is the 
fixed purpose of the mind in connection with the assault. This the 
statute makes an essential element of the offense, and it-not the evi- 
dence of it-must be charged. I t  is possible that some other word or 
expression would suffice as a substitute for the word "intent," as em- 
ployed in the statute, but i t  is an expressive, precise word, well under- 
stood and much used in statutes, and it is not at all safe for pleaders to 
omit i t  in all proper connections. The charge should be, "with intent, 
feloniously," etc. S. v. Ma,rtk, 3 Dev., 329; S. v. Scott, 72 N.  C., 461; 
8. @. Jesse, 2 D. & B., 297. 

The Court, therefore, properly held that the indictment did mot suffi- 
ciently charge an "assault with intent to commit rape." But we are of 
the opinion that it erred in  holding that i t  did not sufficiently charge a 
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simple assault, and that the defendant could not, upon it, be convicted 
of that offense, if the evidence should satisfy the jury of the defendant's 
guilt. 

I t  is charged that the defendant, "with force and arms, at," etc., "on," 
etc., "in and upon one Mittie McKay . . . did make an assault 
. . . against the peace and dignity of the State." Thus an assault 
is charged. The words of the indictment omitted may be treated as- 
indeed, they are surplusage, mere redundant matter-as serving 
no material purpose; nor do they materially, if at  all, embarrass (326) 
the defendant i n  making his defense i~ this a c t i q  nor c d d  they 
in case of a subsequent prosecution for the same offense. The Court and 
the defendant can see that an assault is charged, and no other offense is 
charged slxfficiently. The term assault in the connection as charged, ex 
v i  t e~min i ,  implies the offense without additional words explanatory of 
how the force was manifested or employed. 2 Bish. Cr. Pro., sec. 65; 
Whar.,Prec., 114, and notes; People a). Pettit, 3 Johnst., 511; 8. v. 
Buch, 25 Wt., 373; Bloomer v. State, 3 Sneed, 66; S. v. Tho Common- 
wealth, 11 Seargt. & Rawl., 177. 

What we have thus said rests upon the ground that a simple assault is 
charged. But if the indictment had sufficiently charged an assault with 
intent to commit a rape, the defendant might have been convicted of a 
simple assault, if the evidence would have warranted such conviction. 
The offense of assault with intent to commit rape is but an aggravated 
misdemeanor, and if the evidence failed to warrant a conviction for that 
offense, the defendant might, in the same action, on the single count in 
the indictment, be convicted of the offense included in it-the simple 
assault. S. v. Upchurch, 9 Ired., 454; S. v. Clark, 7 Jones, 167;  8. 6. 
Durham, 72 N. C., 447; S. v. Pe~kins ,  82 N. C., 681. 

I t  would be otherwise, however, if the principal offense were a felony, 
embracing others of a less grade. 8. v. Awington,, 3 Murph., 571 ; 8. v. 
Durha,m, supral; S. v. Perkins, supra. '(The reason for the distinction 
seems to be, that an acquittal of a felony is no bar to another indictment 
for the same act charging i t  as a misdemeanor." 

I f ,  therefore, in the present case, there was evidence of an assault, the 
court should have instructed the jury that they might find the defendant 
guilty of that offense. 

The case settled states that there was no evidence that the de- (327) 
fendant used any violence, and that there was evidence tending to 
prove that the child consented to what he did, whatever that was. What 
he did to or towards the child does not appear. The statement that there 
was no evidence that the defendant used violence, seems to imply that 
there was no evidence that he seized the person of the child. Still, there 
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may have been evidence of an  assault, and the fair inference is, that there 
was, as the jury rendered a verdict of guilty. And i t  may be that the 
jury did not believe the evidence tending to prove that the child so con- 
sented; moreover, there may have been evidence to the contrary; the case 
does not state that there, was not. Indeed, i t  is apparent that the court 
did not regard or view the evidence tending to prove a simple assault, 
nor did i t  deem i t  proper to submit i t  to the jury for that purpose. The 
clear opinion of the Court was, that defendant could not be convicted i n  
this action for an assault. 

WL- ~ u a r e  is, * therefore, enor .  As the conrt, disccvered, on heariog the 
motion to arrest the judgment, that the indictment failed to charge the 
more serious offense intended to be charged, if there was evidence pro- 
duced on the trial from which the jury might have found defendant 
guilty of a simple assault-as i t  seems there was-it should have set the 
verdict aside and directed a new trial, to the end that the issue, whether 
the defendant was guilty of a simple assault or not, might be tried, and 
the case disposed of according to law. 

To that end, the order arresting the judgment must be set aside, and 
likewise also the verdict of guilty, and a new trial directed and had. 

Error. New trial. 

Cited: 8. v. Dumn, 109 N. C., 840; 8. v. Barnes, 122 N. C., 1037; 
S. v. Hewedt, 158 N.  C., 628; 8. v. Marr7cs, 178 N. C., 732. 

(328) 
STATE v. LEV1 HARGRAVE.. 

Polse Pr0tense-Obtfiimifig Property from A. with Imterzt t o  Defraud B. 

1. The prisoner being entitled to a claim against the county, for witness fees, 
assigned it to C.; the claim was allowed by the commissioners, who 
directed the register of deeds to issue a county order for it. The prisoner 
falsely stated to the register's clerk that he had not assigned his claim, 
and that he was entitled to the county order, and by means of such 
false statements obtained the order. The prisoner being indicted for 
obtaining property under false pretenses, it was proper to charge the 
jury: That if they believed, beyond a reasonable doubt, that the prisoner 
fraudulently, designedly, knowingly and falsely represented to the reg- 
ister's clerk, whether the representations were by words or acts, that 
he had not assigned his claim to C., and that he was the owner of the 
order, when, in truth and in fact, he was not, and that by reason thereof 
he obtained the order from such clerk, he was guilty. 
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STATE 2). HAROBAVE. 

2. A county is discharged from liability for a witness' fees by paying them 
to the person who appears to be entitled thereto, from the witness ticket 
and bill of costs made out by the clerk of the court, although the clerk 
of the court had notice that the claim had been assigned by the witness 
to another person, C. Thw~fore, upon an indictment against the witness 
for obtaining the county order, issued in payment of his fees, by false 
pretenses, it was proper to charge in the bill that the act was done with 
intent to defraud C. 

3. An indictment charging that the prisoner obtained goods, etc., from A., by 
reason of false pretenses made to A., with intent to defraud B. will be 
sustained under our statute, although the relation of principal and agent 
did nct exist Setwee= A. nnc? 3. 

CRIMINAL ACTION, tried before Philips, J., at December Term, 1888, 
of DAVID~ON Superior Court. 

The bill of indictment is set out in the opinion of the Court. 
A. L. Clodfelter, a witness for the State, testified that the defendant 

assigned to him in writing the claim which he (defendant) had in  the 
case of S. v. Mebane: that witness let defendant have goods to 
the value of $2.15, in consideration of such assignment, and filed (329) 
the assignment with the clerk of the Superior Court. I t  was 
shown that the assignment was afterwards lost. 

R. M. Leonard corroborated the testimony of Clodfelter. 
The Deputy Superior Court Clerk testified that the assignment above 

mentioned was presented to him, and he entered on the judgment docket 
that the claim of defendant for services as a witness in X. v. Mebane! was 
to the use of Clodfelter ; that Mebane was released under the insolvent 
debtor's act, and that one-half of the claim of defendant was allowed by 
the county commimioners. 

I t  was shown th'at W. N. Kinney was the deputy and agent of the 
register of deeds, authorized to act for him in  settling claims against 
the county. 

W. N. Kinney testified that he, acting for the register of deeds, de- 
livered the order set out in  the bill of indictment to the defendant. "The 
bill of costs in S. v. Mebane (brought) to our office and allowed by com- 
missioners, did not show Levi Hargrave's claim marked to use of Clod- 
felter. I had never seen the assignment. Clodfelter came to me the day 
before I gave the order to defendant, and asked me if I had his claim 
i n  the Mebane case. I told him there was no claim there for him. 
Asked him if he had an assignment. H e  had none. I asked defendant 
in my office the next day if he had assigned his order to Clodfelter, and 
he said he had not, and that i t  was his claim. I gave him the order, 
and he gave me the receipt." (Defendant's receipt for the order was 
shown in evidence.) 
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On cross-examination, witness said: "I recollect calling defendant's 
attention to the fact that Clodfelter had called and said he had a claim 
in the Mebane case, and called for it. I told him the order was not made 
in the name of Clodfelter. The claim in the bill of cost sent from clerk's 

office was not to the use of Clodfelter. When the bill of costs sent 
(330) from clerk's office says to the use of any one, I make out the order 

to the use of that one. I t  is the custom, when a claim is assigned, 
to have it marked to the use of the one to whom it is assigned. . . . 
1 gave the defendant the order because i t  was made out to him, and 
took his receipt." 

The county treasurer testified that he had  aid the order described 
in the indictment to the defendant. 

The defendant demurred to the evidence, and asked the following in- 
structions to the jury, which were refused: 

"1. (This prayer is copied in the opinion.) 
"2. (This prayer is given, in substance, in the opinion.) 
"3. (This is copied in the opinion.) 
"4. If the jury believe that Hinney issued the order produced in evi- 

dence, to the defendant, for the reason that the bill of costs sent to the 
register's office from the clerk Superior Court's office did not show any 
assignment to the use of Clodfelter, and that the order was accordingly 
made out in the name of defendant, they must acquit defendant. 

"5. If the jury believe that, at the time Hinney issued the order to 
the defendant, he knew or had been notified by Clodfelter that the 
defendant assigned his right to the witness ticket, mentioned in the 
evidence, to Clodfelter, they cannot convict the defendant." 

After recapitulating the evidence and explaining the offense d false 
pretense, as defined in S. v. Phifer, his Honor gave the instruction 
which is set out in opinion of the Court. 

There was a verdict of guilty, whereupon defendant moved for a new 
trial, upon the grounds, that instructions asked were not given; for error 
in the charge, as given; and "because the court submitted the question of 
guilt to the jury, when, on the demurrer to the evidence, he should have 
directed the jury either to return a verdict of guilty or not guilty, as he 

thought right, on the evidence." 
(331) Motion for new trial overruled; judgment against defendant, 

and he appealed. 

Attorney-Ge~era~l for the State. 
No counsel for defendant. 

AVERY, J. The bill of indictment was as follows : 
258 
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'(STATE OF NORTH CAROLINA-Davidson County. 
Superior Court-September Term, A. D. 1888. 

"The jurors for the State, upon their oath, present: That Levi Har- 
grave, late of the county d Davidson, on the fifth day of July, in the 
year of our Lord one thousand eight hundred and eighty-eight, at and 
in the county of Davidson, unlawfully and knowingly, intending and 
devising to cheat and defraud A. L. Clodfelter of his goods, moneys, 
chattels and property, did, then and there, unlawfully, knowingly, and 
designedly falsely pretend to W. N. Kinney, clerk and agent of F. R. 
Loftin, county register of deeds of said county, that hs, said L8Vi Har- 
grave, was the owner and entitled to the proceeds of a certain county 
order, which is as follows, that is to say: 

OFFICE BOARD OF COUNTY COMMISSIONERS, 
"DAVIDSON COUNTY, N. C., 3 July, 1888. 

"Ordered, That the county treasurer pay Levi Hargrave two dollars 
and ten cents for half fees, S. zh. Wm. Mebane. 

"A true copy: 
"No. 271. F. R. LOFTIN. 

Whereas, in truth and in fact, he, the said Levi Hargrave, was not 
the owner and entitled to the possession and proceeds of the said order, 
he, the said Levi, having long before that time assigned his right, title 
and claim thereto for value to the said A. L. Clodfelter, as he, 
the said Levi Hargrave, then and there well knew, by color and (332) 
means of which said false pretense and pretenses, he, the said 
Levi Hargrave, did then and there unlawfully, knowingly and designedly 
obtain from the said W. N. Kinney, clcrk and agent as aforesaid of the 
said county register of deeds, the said order for the said $2.10, being then 
and there the property of the said A. L. Clodfelter, with intent to cheat 
and defraud the said A. L. Clodfelter, to the great damage of the said 
A. L. Clodfelter, contrary to the form of the statute in such case made 
and provided, and against the peace and dignity of the State. 

(Signed) LONG, Solicitov." 

The defendant was a witness in a criminal prosecution and proved a 
ticket for four dollars and twenty cents, and the costs having been taxed 
against the county of Davidson, was entitled to half the amount from 
the county. He assigned this claim against the county to one A. L. 
Clodfelter, and received from him goods to the amount due on the order 
from the county. Clodfelter gave the writing to one Moyer, deputy of 
the clerk of said court, who marked the defendant's witness ticket as 
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trapsferred to the use of Clodfelter. The defendant told Clodfelter that 
half the charges were due him from the county, and thereupon the latter 
gave him meat, flour, etc., out of his store to the value of two dollars and 
ten cents, and took the assignment. The claim was audited and allowed 
by the board of county commissioners, and W. N. Einney, who was 
register of deeds and ex oflicio clerk of the board, was empowered by the 
board to deliver an order to the county treasurer to pay the amount due 
to the owner. The clerk of the court or his deputy lost the assignment, 
and therefore failed to notify the board of commissioners or their clerk 
of the transfer of the ticket, or to make the fact of the assignment appear 

in the bill of costs sent to the board to be audited. Clodfelter 
(333) notified Einney that the claim had been assigned to him, and 

was told by the latter that there had been no previous notice of 
the transfer. Clodfelter went again to the clerk of the court to find the 
written assignment. Before Clodfelter again applied to Kinney for the 
amount due on the witness ticket, the defendant had told Einney that 
he had not assigned the claim to Clodfelter, and that he was still the 
owner of it, and, as Kinney testified, he had been induced by that rep- 
resentation to give defendant the order incorporated in the bill of indict- 
ment. The defendant collected the amount due on the order from the 
county treasurer. 

The defendant told W. N. Kinney, register of deeds, who was charged 
by the board of county commissioners with the duty of issuing drafts to 
the county treasurer to pay claims, audited and allowed by said board, 
that he was entitled to receive an order for two and 10/100 dollars, 
allowed on a witness ticket previously proven by defendant, and that he 
had not assigned the said ticket. This representation was false, for he 
had already transferred the ticket, in writing, to A. L. Clodfelter, and 
received goods for it. If Kinney was induced by the falsehood to deliver 
the order set out in the bill of indictment, the defendant obtained some- 
thing of value from Kinney. Being, therefore, a false representation of 
a subsisting fact, calculated to deceive, and which did deceive, whereby 
the defendant obtained the order mentioned (which was property), his 
Honor did not err in overruling the demurrer to the evidence, and in 
refusing to give the first instruction asked, which is in the following 
language: "There is no evidence sufficient to go to the jury, that the 
defendant obtained the order, produced in evidence, from Kinney by 
any false and fraudulent representations, and, therefore, they must 
acquit the defendant." The representation was calculated to deceive, 

because the clerk had, by accident, mislaid the assignment, and 
(334) Einney had no evidence in his office of the fact that Clodfelter 

was the real owner. 
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After recapitulating the evidence and explaining the offense of false 
pretense, as defined in the case of S. v. Phifm, his Honor instructed the 
jury as follows : "If the jury believe, beyond a reasonable doubt, that the 
defendant, Levi Hargrave, fraudulently, designedly, knowingly and 
falsely represented to W. N. Kinney, whether such representations be 
in words or acts, that he had not assigned his claim to Clodfelter, and 
that he was the, owner of the order, when in truth and in fact he was not, 
and that by reason thereof he obtained the order from Kinney, he must 
be guilty. I f  the jury are not so satisfied, they must acquit." 

We think that the instrnction giver, was wbstantially in compliance 
with the law, assisted in S. v. Dixon,, 101 N. C., 741; 8. v. Wilkorsoa, 
98 N. C., 696, and S. vl. Phifer, 65 65. C.;321. The question of scienter 
was distinctly left with the jury, and they, under the instruction, passed 
upon every matter material in arriving at a conclusion as to defendant's 
guilt. 

The second paragraph of the prayer, solicited for defendant, was a 
request to the cburt to tell the jury that there was no evidence that the 
claim was assigned to Cldfelter, when the latter and the witness Leonard 
had both testified that an assignment in writing was signed by defendant 
in their presence. We do not understand the request to suggest a doubt 
as to whether the defendant could lawfully transfer such a claim in the 
manner described by the witnesses. That question is settled, however. 
Harris v. Burwell, 65 N. C., 584; Havem v. Potts, 86 N.  C., 31. 

The question (raised by the third paragraph of the instructions asked) 
whether Kinney issued the order, because the bill of costs sent over from 
the clerk's office contained no notice of the transfer, or because of the 
representation by the defendant that he was the owner of the 
claim, was fairly submitted to the jury. Under the instruction (335) 
given they could not have found the defendant guilty without 
being fully convinced, from the testimony, that he obtained the order 
only by falsely representing that he was the owner. The judge was not 
bound to give instructions in the words of counsel. Bkn7c v. Black, 77 
N. C., 59. We do not think that it was material whether Kinney was 
told by Clodfelter of the assignment to the latter, and the fact could 
only be considered by the jury as determining what means operated on 
Kinney's mind and induced him to deliver and issue the order. We see 
no error in the refusal to give the jury the charge requested in the fifth 
paragraph of instructions asked. The jury declared by their verdict, in 

' 

the light of the testimony and the instructions given, that they were 
satisfied, beyond a reasonable doubt, that the order was obtained by 
means of the falsehood told by the defendant to Kinney. 
Paragraph three of the prayer submitted was as follows: "The bill of 

indictment charging that A. L. Clodfelter was cheated and defrauded, 
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and the evidence being that the county alone, if anybody, was cheated 
and defrauded, the jury should acquit the defendant." The point raised 
was, whether the court should have held that there was a fatal variance 
between the charge and the evidence, and directed a verdict of not guilty 
to be entered on that ground. The board of county commissioners exer- 
cise all of the powers granted to the county as a municipal corporation, 
and are the only persons through whom the corporation can be sued. 
The Code, sees. 702 to 705, both inclusive. The board intrusted orders 
for audited claims against the county to the register of deeds, who was, 
e'x olfticio, clerk of the board, for delivery. I f  he delivered them to 
parties the treasurer would pay them. The clerk had sent to the board 
of commissioners evidence to show that, in  a State case in  which a de- 
fendant had been convicted, Levi Hargrave had been allowed to prove 

a ticket as a witness on behalf of the State, and that the defend- 
(336) ant in  that case, after conviction, had taken the insolvent debtor's 

oath, and had been discharged from custody for costs charged 
against him, thereby making the county liable for half'the costs. The 
ticket was presumptive evidence of the facts appearing from it. Deavsv'er 
v. Commissiomers, 80 N. C., 116. The clerk had not made out the 
charges of Hargrave to the use of Clodfelter, and Kinney, therefore, as 
lawful agent of the county, could issue an order to  the person who was 
presumed to be the rightful owner of the amount taxed against the 
county, or the ticket proven by him, and when that order was paid the 
county was discharged from liability. The clerk might, and probably 
ought, to have noted the assignment on his records, and stated in  the bill 
of costs that the ticket was assigned to the use of Clodfelter, if he had 
sufficient evidence of the transfer, but he failed to do so. The natural 
consequence of procuring the order from Einney and collecting it, was to 
discharge the county, when, but for the falsehood, Einney would have 
delivered the order to Clodfelter, and he would have received the money. 
We think that there was evidence of the intent to defraud Clodfelter, 
and that the fraud contemplated was in  the end a fact accomplished. 

I f  the excoption, growing out of the refusal to give the instruction 
prayed for, can be fairly construed to raise the same question as a 
motion in  arrest of judgment, on the ground that the bill i n  this form 
could not be sustained, we find the form given by Wharton, and taken 
from a precedent approved in  another State, and drawn upon a statute 
substantially the same as ours. Wharton's Precedents of In., NO. 528. 
The making of a false representation to one person with intent to 
defraud another, was expressly held by the Court to be indictable in  
S. v. Dixon, supra. I t  has been held by this Court, the Supreme Court 
of Massachusetts and other States, that when a person makes a false 
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representation to an agent, with intent tto defraud the principal, a 
conviction on a bill of indictment embodying such a charge would (337) 
be sustained. 8. v. Wilkersov~, mprua; Comm~issione~s v. Hailey, 
7 Metcalf, 462; Cornmissimws v. Coll, 21 Pickering, 514; Wharton's 
Crim. Law, secs. 2145 and 2146; Bishop on Stat. Crimes, sec. 134. 

While no case, heretofore decided by this Court, has presented pre- 
cisely the point, whether a charge that a defendant obtained something 
of value from one person by a false representation, made to him with 
intent to defraud a third person, not connected as agent, we think that 
the facts bring the case within the meaning of the statute, and cleariy 
within the mischief intended tb be remedied by it. I t  is analogous to 
the case of S. a. Dixon, s u p ,  and clearly comes within the ~r inc ip le  
stated in  that case. 

There is no error. The motion for a new trial is refused. 
N o  error. Affirmed. 

Citeld: Edwards v. P h i f e ~ ,  121 N. C., 391; No~tolz v. R. R., 122 
N. C., 934; 8. v. Bookw, 123 N. C., 725. 

STAT? v. JAMES M. WILKERSON. 

Objactions to Evidence-False P~e tenm u,)ljder the Statute- 
Ca~v~eaf Emptor 

1. When a general objection is made, either to the competency of a witness 
or to the reception of testimony, the narty objecting may avail himself 
of any grounds that may exist in support of his contention, but in the 
case of testimony, if only part of it is incompetent, the exception will 
not be entertained if the evidence is severable. 

2. The court below may require the grounds of objdction to testimony to be 
stated. If, after being required by the court to state his objections, a 
party refuse so to do, his exceptions shall avail him nothing in this 
Court. 

3. Where the examination of a witness is taken down in writing by a com- 
mitting magistrate, and afterwards read in evidence on the trial in the 
Superior Court, the defendant objecting, and it does not appear from 
the record and statement of the case on appeal whether the witness 
signed the examination or not, it will be presumed in this Court that 
the witness did sign, and that the magistrate complied with the duties 
imposed upon him by the statute. 
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4. Where the prisoner represented that a horse he was about to sell was 
sound and not lame, and, upon the buyer's remarking that the horse 
limped, accounted for it as the result of a recent shoeing, and it was 
shown that the prisoner knew that the horse was diseased: Held, that 
it was proper to refuse to charge that the mere fact that the prosecutor 
perceived the lameness at the time of the trade entitled the prisoner 
to a verdict. 

5. This case distinguished from X. v. Young, 76 N. C., 260, and the rule as to 
when the doctrine of caveat emptor applies, in indictments for false 
pretense, pointed out. 

(338) THIS was an indictment for falee pretense, tried before 
Philips, J., and a jury, at  Fall  Term, 1888, of STANLY Supe- . 

rior Court. 
The pretense charged was, "that a certain bay horse, which he, the 

said J. M. Wilkerson (the defendant), then and there had, was sound 
and not lame. Whereas, in  truth and in  fact, the said bay horse was not 
sound and was lame from a diseased shoulder." The indictment further 
charges, that by reason of said pretense, falsely and fraudulently made, 
the defendant induced the prosecutor, one W. L. Daniels, to exchange 
horses with him. 

There was evidence on the part of the State tending to sustain the 
charge, and there was evidence on the part  of the defendant that the 
prosecutor tried the horse and saw that i t  limped lame. There was also 
evidence to the effect that the prosecutor, after discovering that the 
horse limped, was assured by the defendant that the animal had never 
been lame, and that said limping was the result'of having been recently 
shod, was temporary and not the result of disease, and that the horse 

was as sound as a dollar. There was evidence to the effect that 
(339) the lameness was produced by an  old disease, the signs of which 

were not apparent upon inspection. I n  the course of the trial the 
State introduced J. W. Bostian, a witness for the State, who testified, 
"that he was the justice before whom the preliminary trial was held, 
and that at  the trial b f o r e  him, one J. P. Talbert was sworn and ex- 
amined as a witness, and that his evidence was duly recomrded by him 
and returned to the clerk with the whole record; that J. P. Talbert i s  
now insare and confined in the Morganton Insane Asylum; that the 
defendant was present, 'and with counsel, and cross-examined Talbert 
and the other witnesses; that the evidence so taken down by him at his 
trial, and returned to the clerk, is just as i t  was when he returned it, and 
was in his handwriting." The State then offered to read to the jury 
the evidence of J. P. Talbert, taken down by the committing magistrate. 
The court allowed i t  to be read, and the ground of admission was the 
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facts, "as testified to by J. W. Bostian, the justice, in addition to the 
insanity of the witness Talbert, which was admitted.77 The defendant 
excepted. 

The defendant's counsel asked for the following instructions : 
"1. If  the horse was lame at the time of the trade, and the ~rosecuting 

witness could perceive the lameness, as he testified he did, then the 
principle of cdveat emptor applies, and your verdict will be, not guilty." 
This was refused. 

"2. I f  the jury believe from the evidence that the horse was lame 
when Wi!kerson traded him, snd at the iiiiie of the trade he told the 
prosecuting witness that he took the horse at his own risk, then the 
principle of caveat mp tor  applies, and the jury should return a, verdict 
of not guilty." This instruction was given. 

"3. I f  the jury find from the evidence that Wilkerson believed the 
horse to be sound and well at the time of the trade, then the jury should 
find the defendant n ~ t  guilty." This instruction was given. 

The fourth instruction was to the same effect as the above, and (340) 
was given. 

"5. There is no evidence that the condition of the horse, at the time 
Dr. Ivey had him, was ever brought to the knowledge of Wilkerson." 
Refused. 

"6. There is no evidence that the condition of the horse, at the time 
Foreman owned him, was ever brought to the knowledge of Wilkerson." 
Refused. 

"7. There is no evidence that Wilkerscm knew that the horse ever had 
a disease of the shoulder." Refused. 

"8. I f  Wilkerson did not know that the horse had a diseased shoulder, 
then the jury will return a verdict of riot guilty." This instruction was 
given. 

The judge charged the jury that "if the defendant, at the time of the 
trade, represented that the horse wae as sound as a dollar, and all right, 
that he was not lame and never had been, and that these representations 
were false, and the defendant knew them to be false, at the time they 
were made, and the prosecuting witness was thereby deceived, he would 
be guilty." 

The defendant excepted because the court "refused to give the instruc- . 
tions numbered 1, 5, 6 and 7, as asked for, and to the instructions given 
by the court not included in the instructions asked for." 

There was a verdict of guilty, and the defendant appealed. 

A t t o r n e y - G e l  fov the Xtate. 
R. H. Battle for defendant. 
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SHEPHERD, J., after stating the case: The first exception is addressed 
to the admission by his Honor of the written examination of Talbert, 
the objection being that the examination was not signed by the witness. 
To this the AttorneyGeneral answers that the alleged omission should 
have been assigned in the court below. I t  is well settled by our authori- 

ties that when a general objection is made, either to the compe- 
(341) tency of a witness or to the reception of testimony, the party 

obje.cting may avail himself of any grounds that may exist in 
support of his contention, but in the case of testimony, "if only a part 
is incornpetat, the exception will not Fe entertained if they are $ever- 
able." H;ahrnomd v. Bchiff, 100 N. C., 161, 175. 

When the objection is made, the court may, in all cases, require the 
grounds of objection to be stated, and only those stated can be made the 
subjects of exception and review. S. d. l lebp,  87 7. C., 538; 8. v. 
Secrest, 80 N. C., 451. 

I n  fairness to the judges, and in aid of an intelligent ruling upon the 
questions presented, we go further, and say that if, after being required 
by the court, a party refuses to state the grounds of his objections, his 
exception shall avail him nothing. I n  this case there was a general ex- 
ception, but we are unable to perceive any reason why the examination 
should not have been admitted. The case does not purport to set out 
anything but a mere extract from the examination, and we do not feel 
at liberty to assume from this that the witness did not sign it. The pre- 
sumption is that the justice performed his duty. 8. v. Rah-ish, Busb., 
239. And his testimony and the remarks of the judge strongly tend to 
show that the objection and ruling were based only upon the sufficiency 
of certain extrinsic facts, necessary to be shown before the examination 
could be read. If the witness did not sign it, the defendant should have - ,  

made i t  so appear by having the entire examination brought up as a part 
of the case. This he has failed to do, and the exception must be over- 
ruled. 

The fifth, sixth and swenth prayers for instruction were properly 
refused, as a perusal of the testimony will show that Foreman sold the 
horse to Ivey, and after the defendant bought him Foreman called his 
attention to the diseased shoulder, and that the defendant told him that 

he had "gotten the shoulder all right." This disposes also of the 
(342) exception to the testimony of the said Foreman and Ivey, the 

objection being that the defendant had no knowledge of the 
diseased shoulder, while they owned the animal. I t  was immateriaI 
whether the defendant knew of i t  then or not, as it was brought to his 
knowledge before he traded with the prosecutor. Beaides, the testimony 
was admissible to show that the h o r i  was in fact diseased. The other 
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prayers for instruction were given, except the first. This is predicated 
upon a fact only of the testimony of the prosecutor, and entirely ignores 
his statement, that when he called the defendant's attention to the 
(( limping" of the animal the defendant assured him that it was not 
from any disease; had never been lame, and was as ('sound as a dollar," 
at the same time suggesting that the "limping" was caused by the 
animal having been recently shod. 

Mr. Wharton, in his work on Criminal Law, Qol. 2, sec. 2128, says: 
"We have seen that to cheat at common law, it is essential that the fraud 
should be latefit. It was iiz fact to meet this dificulty that the statute 
of false pretenses was passed, and under this statute it has been repeat- 
edly held that it matters not how patent. the falsity of a pretense may be 
if it succeeds in defrauding." After speaking of some cases modifying 
this view, he concludes by saying : "It is submitted, however, that whether 
the prosecutor had the means of detection at hand, or whether the pre- 
tenses were of such a character as to impose upon him, are questions of 
fact, to be left to the jury, as they must necessarily vary with the par- 
ticular case. I f  fraudulent and false pretenses were used and goods 
obtained by them, nothing but very gross carelessness will justify an 
acquittal. The statutes suppose defective caution, for if there were 
perfect caution no false pretense could take effect." We think that these 
principles govern this case. I t  is true that in S. v. Y o u n g ;  76 N. C., 
258, the doctrine of ca8vmt omp1to.r was recognized as applicable to 
false pretense, but, to quote tlie language of the Court, "the fact (343) 
misrepresented was that the cotton was 'good middling,' but this 
was a matter of observation, and the defect was as patent to the prose- 
cutrix as to any one else, and there the doctrine of cavvieaf emptor  must 
apply." That case was quite distinct from this. There, in the very 
nature of things, the prosecutrix could judge of the quality of the 
cotton, and nothing was said or done by the defendant to deceive or 
mislead her. I t  was, at most, a mere matter of judgment, which she, like 
other purchasers, was expected to exercise. I n  our case the pretense was 
that the animal was "sound, and not lame," and the evidence tended to 
show that the defendant knew that it had a disease of long standing 
called '%weeny," which was not perceptible, and that the lameness would 
not occur until after about three days' driving; that when the prosecutor 
discovered symptoms of lameness his suspicions were allayed by the 
assurances of the defendant, as above stated. I n  view of these circum- 
tances, his Honor very properly refused to charge, that the mere fact 
that the prosecutor perceived the lameness at the time of the trade, en- 
titled the defendant to a verdict of not guilty. This would be disregard- 
ing the testimony tending to show the stratagem and fraud of the defend- 
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ant, and putting the case to the jury only upon that part of the testimony 
which was favorable to him. No proper instruction having been refused, 
and there being no error in the charge, as given, we see no reason to 
disturb the verdict. 

No error. Affirmed. 

Cited: Hodges vv. Hodges, 106 N. C., 375; 8. v. Mamgurn, 116 N. C., 
1001; 8. v. Hasselll, 119 N. C., 853. 

(344) 
THE STATE v. ALEXANDER CAMPBELL. 

Larcemy of "DuecBill/ u d e ?  sactiofi 106.4 of The Codeclndictrnemt. 

1. While a "due-bill" is not a promissory note, and negotiable by indorse- 
ment, it is within the meaning of the words, "or other obligation," in 
section 1064 of The Code. The larceny of such a paper is indictable 
under that section. 

2. But if such "due-bill" had been paid before the alleged felonious taking, an 
indictment for such taking cannot be sustained under said section; how- 
ever, it might possibly have been, if the indictment had contained a 
count charging the larceny of a piece of paper on which the due-bill was 
written. 

INDICTMENT for larceny, tried before Philips, J., at Spring Term, 
1889, of the Superior Court of YADEIN. 

The defendant is charged with the larceny of "one due-bill of the 
value of fifty-four cents, of the goods, chattels and moneys," etc. The 
indictment contains but a single count, and concludes "against the form 
of the statute in such case made and provided, and against the peace and 
dignity of the State." The defendant pleaded not guilty. 

On the trial the State produced evidence tending to prove "that the 
due-bill alleged to have been stolen was given by I. W. Windsor to one 
Bud Morgan, for fifty-four cents, and afterwards taken up and paid off 
by said Windsor and laid by him on a counter or shelf in his store, for 
the purpose of showing his wife how to date a due-bill, from where i t  
was taken by the defendant a few days thereafter." 

I t  was contended for the defendant, that if he "took the due-bill after 
i t  had been paid off and taken up" by the prosecutor, and was worthless, 
that it was not the subject of larceny, and he requested the court to so 
instruct the jury. The court declined to give them such instruction, but 

268 



N. C.] FEBRUARY TERM, 1889. 

told them "that if the defendant took the due-bill with a felonious (345) 
intent, notwithstanding it had been paid off and taken up, the 
defendant would be guilty." The defendant excepted. There was a 
verdict and judgment against him, and he appealed to this Court. 

Attovney-Genera2 fov th.e State. 
A. E. HolMon for clef enda,&. 

MERRIMON, J., after stating the case: The defendant is not indicted 
for the c o m m  latv dense  of larceny, bni for larceny as prescribed by 
the statute (The Code; see. 1064)) which, among other things, declares 
that, "if any person shall feloniously steal, take and carry away, or take 
by robbery, . . . any order, bill of exchange, promissory note, or 
other obligation, either for the payment of money or for the delivery of 
specific articles, being the property of any other person, or of any cor- 
poration (notwithstanding any of the said particulars may be termed in 
law a chose in action), such felonious stealing, taking and carrying away, 
or taking by robbery, shall be felony of the same nature and degree, and 
in the same manner, as it would have been if the offender had feloniously 
stolen, or taken by robbery, money, goods or property of any value, and 
such offender for any such offense shall suffer," etc. The choses in 
action, thus made the subjects of larceny, are not deemed such subjects 
at the common law. They are very important instrumentalities, em- 
ployed constantly in trade and commerce, and are valuable as species of 
property to the owners of them. They are susceptible of being stolen 
easily, and such things, as in the absence of protection of them against 
larceny by the principles of the common law, require tq be so protected 
by criminal enactments. Hence, the statutory provision partly recited 
above. They are regarded and treated as certain written evidence of 
valuable and useful orders, promises or obligations to pay money, or for 
the delivery of specific articles; they are valuable and useful as 
such evidence, and, for the purposes of the statute cited, have no (346) 
other property or quality of value; however, the paper or other 
thing on which they may be written might possibly be treated as bits of 
personal property of trifling value, and, therefore, the subject of larceny 
at common law. Indeed, in cases similar to the present one, it has been 
not uncommon, as a measure of caution, to put two or more counts in the 
indictment, charging in the first one the larceny of a note, bond or other 
thing mentioned in the statute, and also, in a second one, the larceny of 
the paper on which they were written. 8. vr. Bp,nks, Phil., 577; Whar. 
Cr. Law, secs. 349, 350, 1759,1838; Rea v. Qpa,  1 Moody, 218. 

When, however, the indictment charges the larceny of one of the 
several species of choses in action specified in the statute, and there is 
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no count for larceny at common law, as suggested, the State must prove 
the larceny of the chose in action as charged, else the prosecution must 
fail, because the charge is, not for the larceny merely of a piece of paper 
on which the note or other thing is written, but of the valuable written 
evidence of the chose in action as charged and as designated in the 
statute. I t  is the latter embodied and evidenced by the writing that is 
charged to have been stolen. I t  would not comport with just and settled 
criminal procedure to indict a person for the larceny of a promissory 
note, and allow him to be convicted upon such charge of stealing a piece 
of paper. Stealing the latter, if an offense at aii, is a common law 
offense, and essentially different from the statutorjr offense of stealing a 
promissory note. The former is not necessarily a part of, or embraced 
by, the latter. The note might be written on parchment, linen, silk or 
cotton cloth, or the like. Neither principle nor statutory provision re- 
quires promissory notes and like things to be written on paper, though 

ordinarily, for the greater convenience, they are so written. 
(347) The defendant is charged with the larceny of a "due-bill," and 

he contends that i t  is not within the terms or meaning of the 
statute which, by its terms, embraces any order, bill of exchange, bond, 
promissory note, or other obligation," etc. A "due-bill" is really a simple 
acknowledgment by the maker thereof of a debt due to the person named 
in it, without any promise therein to pay the same, and such an acknowl- 
edgment is not a promissory note, nor negotiable by indorsement. I t  
might be such note if it contained words of promise. Story on Prom. 
Notes, sec. 14, and note; Chit. on Bills, 129, 526 (12 Am. Ed.). 

The "due-bill" charged to have been stolen is not specified with as 
much precisian and fullness as i t  should have been. We must take i t  to 
be simply a ('due-bill," and, therefore, i t  does not come within the mean- 
ing of the words "any order, bill of exchange, bond, promissory note"; 
but we think it is embraced by the other words, "or other obligation." 
The word obligation, in its most technical meaning, implies, ex v i  
tarminis a sealed instrument; but it certainly has, also, a very broad and 
comprehensive legal signification, and embraces all instruments in writ- 
ing, however informal, whereby one party contracts with another "for 
the payment of money, or for the delivery of specified articles," whether 
the same be under seal or not. The words, "or other obligation," are 
used in a remedial and comprehensive sense, as appears from the pur- 
pose of the statute, and the enumeration of the several classes of obliga- 
tions made the subject of larceny by it-they imply like or similar obli- 
gations-some under seal, and others not. A "due-bill" is evidence of an 
obligation to pay money; the maker, by it, acknowledges the indebted- 
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ness, and the law implies and raises the obligation to pay it. Hence, i t  
is the subject of larceny as prescribed by the statute. 

The defendant further contended that the evidence in connection with 
the "due-bill," put in evidence on the trial, went directly to prove that it 
had been paid and absolutely discharged; that it was, therefore, 
without force or value, and not the subject of larceny. There (348) 
was evidence that i t  had been so paid, but the court declined to 
give the instruction asked for by the defendant, and instructed the jury 
that "if the defendant took the due-bill with a felonious intent, notwith- 
standing i t  had been paid off and taken up, the defendant would be 
guilty." This is assigned as error. 

We think the court should have given the instruction asked for or the 
substance of it. The "due-bill," such as we must take that charged in the 
indictment to havc becn, was not negotiable by indorsement; the evidence 
went to prove-indeed, it was not denied-that it had been paid. I t  had 
therefore ceased to have force or effect as an obligation, i t  was no longer 
an obligation such as contemplated by the statute, it no longer had any 
valuc as such, and, therefore, it was not within the purpose of the statute, 
nor the subject of larceny, as a "due-bill" or an "obligation." I t  may 
be that, if the indictment had contained a count for larceny at common 
law of the paper on which the "due-bill" was written, the defendant 
might, upon the evidence, have been properly convicted; but it contained 
no such count, and we do not decide that i t  could or could not. Whar. 
Cr. Law, sec. 1749; Ros. Cr. Ev., 624 (4 Am. Ed.) ; Rex, 7 Phila., 2 ;  
Leach's Cr. Cases, 673; Regina d. Mumps, 38 Eng. Com. Law, 148. 

This case is very different from a class of cases cited and commented 
upon by the Attorney-General, in which the promissory notes or other 
instruments charged to have been stolen had been taken up in the course 
of business, and might be reissued, or put in circulation again, and used 
from time to time. I n  all such cases, the promissory note, or other obli- 
gation, had not become extinct, and had not lost its value for the pur- 
poses contemplated by it. 

There is error. The defendant is entitled to a new trial, and we so 
adjudge. 

Error. New trial. 



IN THE SUPREME COURT. 1103 

STATE v. Bucco. 

(349) 
STATE v. ED. BRACCO. 

Indictment-Drummers-U~cowtitutiod La8w. 

Our statute (ch. 135, see. 25, of the Acts of 1887), making it indictable for a 
"drummer to sell, or attempt to sell, goods," etc., is in contravention 
of the Constitution of the United States, and void, in so far as it applies to 
nonresident drummers and all persons nonresident selling in this State. 

INDICTMENT, for selling as a drummer, tried before MacBae, J., at 
Spring Term, 1887, of the Superior Court of WATAUGA. 

The defendant is charged, in the indictment, with having, as a "drum- 
mer," from another State, sold, and attempted to sell, to the merchants 
named therein, in the county specified, in this State, at the instance, and 
for the benefit of merchants named, in another State, goods, wares and 
merchandise, by wholesale and by sample, as specified, without having 
obtained a license so to do from the Treasurer of this State, in violation 
of the statute (Acts 1887, ch. 135, sec. 25). He pleaded not guilty, and, 
on the trial, the jury rendered a special verdict, in substance, and to the 
effect, that he had sold goods, wares and merchandise as so charged. The 
court being of the opinion, upon the facts found, that the defendant was 
guilty, directed that verdict be entered upon the special verdict, which 
was done, and, thereupon, judgment was entered against the defendant, 
and he, having excepted, appealed to this Court. 

Attomq-Gensral f m  the State. 
G. N .  Folk for dafmwhnt. 

MERRIMON, J. The cases cited in the brief of the learned counsel for 
the defendant abundantly show that the statute (Acts 1887, ch. 135, 

sec. 25)) in so far as i t  applies to nonresident "drummers," and 
(350) all persons nonresident, selling goods, wares and merchandise by 

wholesale or by sample, in this State, to persons resident in this 
State, is not in harmony, but inconsistent with and in contravention of 
provisions of the Constitution of the United States, and, therefore, in- 
operative and void. I t  is sufficient to cite some of the cases decided by 
the Supreme Court of the United States in point: Robbim vi. S%,eZby 
Coulzlty Taixing District, 120 U. S., 489 ; Carson v. Mwytand, ibid., 502; 
Asher v. Texas, 128 U. S., 129. 

There is, therefore, error. The judgment and verdict of guilty must 
be set aside, and a verdict of not guilty entered upon the special verdict, 
and judgment given in favor of the defendant. 

Error. Judgment for defendant. 
272 



N. C.] FEBRUARY TERM, 1889. 

STATE v. W. C. TOW. 

Practice in  Supreme Court-Appeal ifi F o m a  Pauperis-The Code, 
sacs. 552, 553, 1235. 

1. An affidavit, upon which is founded an order allowing a convicted person 
to appeal, in forma pauperit?, under The Code, see. 1235, is fatally defec- 
tive if it does not state that the application is in good faith. Such aver- 
ment is not required in civil cases under The Code, sees. 552, 553. 

2. I f  aIi order is made allowing a &efeiidant to appeal as a pauper, and the 
affidavit and certificate of counsel are not in the record sent to the 
Supreme Court, it will be presumed that they were in due form; but 
if they are sent up, and are not in due form, the appeal will be dismissed 
on motion of the appellee. 

THIS was a motion, made in this Court by the Attorney- (351) 
General, to dismiss an appeal i n  fo~ma; pauperris, granted by 

I Clark, J., at Fall Term, 1888, of YANCEY Superior Court. 
The facts are stated in the opinion. 

I Attorme~y-General for the Xtate. 
I No counsal for def mda,nt. 

SMITH, C. J. The charge against the ddendant is for selling spirit- 
uous liquors in the county of Yancey, a territory in which a popular 
vote has been taken and declared to be in favor of prohibition, according 
to the provisions of chapter 32 of volume 2 of The Code. 

After conviction and judgment the defendant obtained leave of the 
judge, upon his affidavit of inability, to give security or make a money 
deposit, upon an appeal, to take the appeal ifi fovma pauperris, and the 
t~anscript of the record has been brought to this Court. 

Upon examination, the affidavit, which is sent up, is found to be 
fatally defective, in failing to state "that the application is i n  good 
faith.." This is essential to its sufficiency to sustain an appeal in 
criminal oauses, under .section 1235 of The Code, as determined in 8. v. 
Payne, 93 N. C., 612; S.  v. Jones, ibid., 617. 

1 The motion of the Attorney-General to dismiss the appeal must be 
allowed. Had the record simply stated the allowance of the appeal un- 
accompanied with the affidavit of the defendant and the certificate of 
counsel, we should have proceeded to hear, assuming that the leave 
granted was rightful and propm, based upon sufficient grounds, on the 
maxim, "Omnia rite presumunhr." S. v. Jones, supra. 

The counsel for the defendant seems, in preparing the paper to enable 
him to prosecute his appeal without giving security, to have followed 
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the provisions of sections 552 and 553, which relate to appeals in  
(352) civil cases and do not require the averment of good faith, the 

omission of which is  a fatal defect in  the affidavit i n  criminal 
cases, not adverting to section 1235. 

Appeal dismissed. 

Cited: S. v. McCoury, post, 352; S. v. Wyldo, 110 N. C., 502; 8. v. 
Rhodes, 112 N. C., 857; 8. v. Brarmble, 121 N. C., 603; S. v. Srrhith, 152 
N. C., 842. 

STATE v. ELIJAH McCOURY. 

[See headnote to S. v. Tow, ante, p. 350.1 

MOTION, by the Attorney-General in  this Court, to dismiss the appeal. 
The defendant was allowed to appeal in fwnm pauperis by an order 

made by C h ~ l c ,  J., at the Fall Term, 1888, of YANCEY Superior Court. 

Attorney-&nerd for the State. 
No counsel for defendant. 

SMITH, C. J. The conviction and judgment in this case was upon an 
indictment for carrying a pistol concealed about the person of the de- 
fendant, and leave to appeal was given without security, upon an affi- 
davit i n  which appears the same fatal defect as that of 8. v. Tow, ante, 
350. I t  must be disposed of in  the same manner. 

Appeal dismissed. 

(353) 
STATE v. WILL CRAWLEY 

Entry upon Lmd After Being Fo~bidde-The: Code, sec. 1180. 

1. Upon the trial of an indictment, under The Code, see. 1120, the defendant 
can show that he went upon the land in good faith, claiming or having 
title thereto. But such claim will not protect him unless he establishes 
title, or satisfies the jury that he made claim in good faith, and had 
reasonable ground to believe that his claim was well founded. A mere 
belief that he had a valid claim will not do. 

2. The above does not apply in cases of indictment for forcible entry or 
forcible trespass. 

274 



N. C.] FEBRUARY TERM, 1889. 

INDICTMENT, under The Code, see. 1120, tried before Armfidd, J., at 
Spring Term, 1889, of BURKE Superior Court. 

The defendant was arrested upon a criminal warrant, and convicted 
before a justice of the peace of the offense of having unlawfully and wil- 
fully entered upon the land of the prosecutrix, after having been for- 
bidden by her so to do, and without a license, in violation of the statute 
(The Code, see. 1120). Thereupon, he appealed to the Superior Court, 
and there pleaded formally not guilty. There was a verdict of guilty, 
and judgment thereupon against him, and he having excepted, appealed 
to this Court. 

Attorney-GmeraZ fov the State. 
T. J .  Erwin ( b y  bvief) f0.r de fedzn t .  

MERRIMON, J., after stating the facts: On the trial, the evidence pro- 
duced by the State tended strongly to prove the defendant's guilt. He 
"claimed to enter under a bona fide claim of right and title, and offered 
to show title to the land in himself. which the court excluded," and 
among other things not necessary to be ,reported here, i t  said to 
the jury, "that even if there was a par01 license (which prosecu- (354) 
trix denied), it could be revoked, and defendant could not justify 
under it, and after being forbidden, if the defendant had entered inside 
of the field of the prosec&ix, that she had held in actual possession and 
cultivation for thirteen years or more, and committed the acts testified to, 
he would be guilty; that if defendant had a born fide claim of title, he 
was put to his civil action to assert it, and could not justify an attempt to 
assert it in this way." This is assigned as error. 

If this were a <rosecution for forcible entry, or forcible trespass on 
land, in that case the question of force, without regard to the claim of 
right or title to the land by the defendant, would become material, and i t  
may be that the evidence produced on the trial would warrant a verdict 
of guilty. But the defendant is charged with a very different offense- 
that of simply going or entering upon the land of the prosecutrix after 
she had forbidden him, and without a license from her so to do in viola- 
tion of the statute (The Code, see. 1120)) which makes such act a m k d e  
meanor. 

Just after the close of the late Civil Was, i t  became a common griev- 
ance to the owners of land-and i t  still prevails to some extent-that 
idle, roving, aimless people, for purposes of mischief, and not infre- 
quently other classes of people for purposes of sport, would go or enter, 
without force or the display of force, upon their lands, and do mischief, 
greatly to their annoyance, and sometimes to their substantial injury, 
leaving them remediless. The purpose of the statute-first enacted in 
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1866-was to suppress such mischief and grievance. I t  was no part of 
its purpose to prevent any person, who has an honest claim or title to 
land, from going or entering upon and taking possession of it peaceably 
and quietly, when and if he could do so. I t  was not intended to apply 
when force was employed in going upon the land. That case had already 

been provided against. This Court has repeatedly and uniformly 
(355) so, in effect, interpreted the statute's meaning. S. v. Crosset, 81 

N. C., 579; S. v. Window, 95 N. C., 649, and the cases there 
cited. 

The defedant, therefore, h ~ d  the right tc prws, if he could, that he 
went upon the land in good faith, claiming to have, or having title 
thereto, and the court erred in refusing to allow him to produce evidence 
for that purpox. But such claim would not avail him, unless he should 
satisfy the jury, in the absence of title, that he made i t  in good faith, 
and he had reasonable ground to believe that his claim was well founded. 
A mere beliaf on his part that he had such claim would not be sufficient- 
he was bound to prove that he had reasonable ground for such belief, and 
the jury should so find under proper instructions from the court. S. v. 
Brysom, 81 N. C., 595. 

The evidence went to prove that the defendant entered upon and 
took possession of the land by force. If he did so, then he ought to have 
been indicted for such forcible entry. S. zr. Bryan8, post, 436. 

There is error. Let this opinion be certified to the Superior Court 
according to law. 

Error. Va&e do novo. 

Cited: S. v. Boyce, 109 N.  C., 743; S. zr. Fisherr, ibid., 820; S. v. 
Glenn, 118 N. C., 1195; S. d. Durham, 121 N. C., 550; S. v. MaJla~d, 
143 N. C., 667. 

(356) 
STATE v. W. T. MASSEY. 

Repeal or Amendment of Ckminal Btatute-Efect of an, Offewe Pre- 
viously Colmmitte&-The Code, secs. 965(6), 3766-Ch. 66, Laws 
1885-Construction of Conflicting Statutes. 

I. Chapter 66, Laws 1885, amending The Code, see. 985(6), being without 
any saving clause, has the effect of discharging all who had been pre- 
viously guilty of violations of said section, except those against whom 
an indictment could be sustained and judgment pronounced under said 
section without the aid of the words stricken out of it by the act of 1885. 
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2. The Code, sec. 3766, does not serve the purpose of a saving clause to  
chapter 66, Laws 1885. That section only applies where an amendatory 
law repeals a proviso to a section of a former act, or a whole section 
to a former act, and the section without the proviso, or the section not 
affected, will support an indictment. 

3. It is more dangerous for this Court to usurp the powers of the Legislative 
department by supplying omissions in, or putting strained constructions 
upon, criminal statutes, than that some criminals should go unpunished. 

4. A later statute repeals, by implication, an older statute, with which it is 
irreconcilably inconsistent, to the extent of such repugnancy. But the 
two statutes must be reconciled if that can be dane by any fair con- 
struction. 

5. When a criminal statute, or any part of it, which is essential to sustain an 
indictment, is repealed or stricken out by a later act, offenses committed 
under the older statute cannot be punished, unless a contrary intent 
appear from an express saving clause in the repealing statute, or by 
necessary implication from its wording. 

(MERRIMON, J., and SMITH, C. J., dissented.) 

THIS was a criminal action, tried at  the Spring Term, 1889, of the 
Superior Court of LINCOLN County, before G€atr7r7c, J. 

The indictment was found a t  the Spring Term, 1888. The material 
portion of the first count of the indictment is as follows: 

"The jurors for the State, upon oath, present: That W. T. 
Massey, late of Lincoln County, before the sixteenth day of Feb- (357) 
ruary, in  the yeas of our Lord one thousand eight hundred and 
eighty-five, to wit, on the first day of April, i n  the year of our Lord one 
thousand eight hundred and eighty-four, with force and arms, a t  and in  
said county, a mill in  the possession of the said W. T. Massey, urnlaw- 
fully, maliciously a d  felmiously did set fire to, with intent thereby to 
injure and defraud the Georgia Home Insurance Company, being then 
and there a body corporate, contrary to the form of the statute in such 
case made and provided, and against the peace and dignity of the State." 

There were several additional counts, all charging the burning to have 
been done at  the same time and "unlawfully, malici~usly,~' etc., but 
"with intent to defraud" some other corporate body. The last count 
contained a charge of burning a church unlawfully, maliciously, etc., 
found a t  the Fall  Term, 1888. The defendant is charged in  a single 
count with unlawfully, maliciously, etc., burning a mill, etc., "with 
intent to defraud the Georgia Home Insurance Company," etc. 

The Solicitor admitted the fact, alleged in  a plea in  abatement, filed 
by the defendant, that the offense of burning the mill was committed, if 
a t  all, on the first day of April, 1884. Thereupon, "the court, being of 
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opinion that the statute in existence at the time of the offense charged, 
has been since repealed, and there is now no statute upon which the 
court could proceed to judgment on conviction," ordered that the indict- 
ment be quashed and the defendant discharged. The Solicitor appealed. 

The other material facts aze stated in the opinion of the Court. 

Attomay-General: for the State. 
W. A. Hoke and W. J. Montgoms.ry for defend&. 

(358) AVERY, J,, after stating the facts: The indictment is drawn 
under section 985, subsection 6, of The Code, which provides, that 

"whoever shall unlawfully and maliciously set fire to any church, ,etc., 
mill, barn, etc., whether the same or any of them, respectively, shall be 
in the possession of the offender or of any other person or persons, body 
politic or corporation, shall be guilty of felony and imprisoned in the 
penitentiary for not less than five nor more than forty years." The act 
of 1885 was ratified and took effect on the sixteenth day of February, 
1885, and provided that the said section-The Code, 985(6)-shall be 
amended by striking out "unlawfully and wilfully," when it appears in 
the section, and inserting in lieu the words "wantonly and wilfully," 
and by striking out the words "with intent thereby to injure or defraud 
any person or persons, body politic or corporation." Chapter 66, Laws 
of 1885. 

There are several established rules of construction that will aid us 
in determining whether the last statute cited leaves the section of The 
Code, under which the indictment was drawn, still in force as to offenses 
falling under its inhibition and committed prior to the sixteenth day of 
February, 1885. 

1. I f  a later statute is irreconcilably inconsistent in its terms with one 
previously enacted, it operates to repeal the older statute, so far  as such 
repugnance extends, by implication, but when any fair construction will 
reconcile a seeming repugnance, it must be adopted. 8. v. C7uste.r; 65 
N. C., 339. 

2. When a statute creating a criminal offense is expressly repealed, or 
any portion of it, that is essential to sustain an indictment drawn under 
its provisions, is stricken out by a law subsequently enacted, the former 
will be held inoperative even as to offenses committed before the passage 
of the later act, unless a contrary intent on the part of the lawmakers 

appear from an express saving clause or by necessary implica- 
(359) tion from the language in the repealing statute. Lindsey v. State, 

Southern Reporter, Vol. 5, No. 7, p. 99; S. v. Long, 78 N. C., 
571; 8. d. W&e, 66 N. C., 120. "The act punished must be criminal 
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when judgment is demanded, and authority to render it must still reside 
in the court." S. vi. Williams, 97 N. C., 455. When the Legislature 
regnacts, in terms or in substance, an act then in force, but declares the 
law previously passed repealed, it is considered a reaffirmance of the old 
law. AS'. 0. Suttol~, 100 N. C., 474; Bishop on Statutory Crimes, see. 
181. I n  such cases the legislative intent is impli'ed from the very words 
of the repealing act. Our case cannot be brought within this principle, 
for there is nothing in the repealing act to indicate an intent to leave 
the old law unrepealed or to reaffirm it. 

We cannot concur with counsel, that section 3166 of The Code should 
be so construed as to subserve the purpose of a saving clause to the act 
of 1885. That section is as follows : "When a part of a statute is amended 
it is not to be considered as having been repealed and rgnacted in the 
amended form; but the poptiow which we not altwr.ad are considered 
as having been the law since their enactment, and the new provisions as 
having been enacted at  the time of their amendment." I f  the indict- 
ment could be sustained and judgment pronounced under section 985(6) 
of The Code, after striking out the words "unlawfully and maliciously," 

1 wherever they occur in said section, and also the words "with intent to 
I defraud," etc., the defendant might be convicted and punished under 

this charge. But in order to sustain that view the indictment must be 
1 good under that section, without the words stricken out on the sixteenth 

day of February, 1885. The indictment, however, is plainly framed 1 upon the theory that The Code, see. 985(6), was still operative in the 
year eighteen hundred and eighty-eight as to offenses committed before 
the ratification of the act of 1885. 

I t  is contended, however, that the original section of The Code (360) 
l and the act of 1885 are not totally repugnant to each other, but 

I may be construed together, leaving the former in force up to the moment 
of amendment, and the amended act operative since. I t  is always pre- 
sumed that the Legislature expresses its intention in clear and explicit 

I terms. Potter's Dwarris, p. 219. There is nothing in the amendatory 

1 law from which we can even infer the words were to be considered as 
stricken out as to future offenses only. We find there the simple man- 
date of the law-making department, that the subsection "be amended by 
striking out," etc. I t  was so amended on its ratification, when it took 
effect. 

Where an amendatory law repeals a, proviso to a section of a former 
act, or a whole section of a former act, but the section without the pro- 
viso or the section not affected will support an indictment, the law re- 
ferred to (section 3766) will apply. But it is enough to show that i t  has 
no application in this case. I f  this Court should attempt to supply the 
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omissions of the Legislature, and resort to strained constructions of 
criminal statutes in order to prevent the escape of men accused of crimes 
and assumed to be guilty, it might prove more dangerous to usurp the 
powers of a coordinate branch of the government than to allow some 
acknowledged criminals to go unpunished. 

There is a marked distinction between the case at bar and S. v. Putney, 
Phil. Law, 543, cited by the Attorney-General. The defendant Putney 
was convicted at Fall Term, 1867, of the Superior Court of Wake 
County, under an indictment found in ~ecembei, 1866, of the larceny 
of a mule. On 25 February, 1867, the Ckoeral Assembly, after reciting 
"that the crime of stealing horses and mules hath of late, notwithstand- 
ing the punishment provided by law, become much more common than 
formerly," etc., enacted "that every person who shall steal any horse, 

mare, gelding or mule, and shall be thereof convicted, according 
(361) to due course of law, shall suffer death." Before that time larceny 

was punishable with whipping, or with fine or imprisonment. 
The Court held that the old and new law would be construed so as to 
give effect to both by interpreting "shall," according to its natural 
import, as referring exclusively to offenses hereafter committed, and the 
preamble certainly indicated that intent. No law, or part of a law, was 
expressly, or by necessary implication, repealed; and the old and new law 
were both left operative. Potter's Dwarris, 133. 

When, by the Constitution of 1868, corporal punishment was for- 
bidden, the question was raised (in S. v. Keht, 65 N. C., 311), whether 
one who was convicted of larceny, committed before the law was changed, 
could be punished by imprisonment in the State prison. The Court 
held that the law altering the punishment was not an ox post facto law, 
because it did not make punishable an act already committed and not 
previously criminal, and it did not aggravate the punishment of the 
crime of larceny, previously punishable with whipping. We think, 
therefore, the case is easily distinguishable from the cases of 8. v'. Sut- . 

ton, S. u. Kent, and S. v. ~ u t n t a , ,  cited by the Attorney-General. 
I n  S. v'. Rogws, 94 N. C., 860, iMr. Justica Merrirnon, for this Court, 

says, in effect, that the act of 1885 (ch. 66) repeals the words of The 
Code, see. 985(6), that are mentioned in the act. 

We think that the law under which the indictment was drawn did not 
continue in force in its original form up to the passage of the amenda- 
tory act, and we, therefore, concur with the judge below in his ruling. 

I t  is not the province of this Court to pass upon the innocence or guilt 
of the accused. I f  he was not guilty, still he had the right, and it was 
the duty of his counsel, to have the case disposed of in this summary 
way. I f  he was guilty, under section 985(6) of The Code, we must 
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presume that the Legislature, in omitting to add a saving clause to the 
act of 1885, intended to discharge all who had been previously 
guilty of violations of the section amended. (362) 

The judgment of the court below is affirmed. 
No error. Affirmed. 

MERRTMON, J., dissenting : I dissent from the opinion and judgment 
of the Court. I t  seems to me very clear that the statute (Acts 1885, 
ch. 66) is intended to and does operate only prospectively in all respects. 
I t  in no way affects, nor was it intended to affect, offenses already per- 
petrated at the time of its enactment; it does not in terms purport to do 
so, nor is there anything in it, or in i t  taken in connection with the 
general statutory provision (The Code, sec. 3766) that necessarily gives 
i t  such effect. That section provides that "when a part of a statute is 
amended, it is not to be considered as having been repealed and reenacted 
in  the m e d e d  fovm; but the portions which are not altered are to be 
considered as having been the law since their enactment, and the .new 
prosiisiow as having been enacted at the time of the amendment." That 
is, the statute stands intact as unamended up to the time of the amend- 
ment, and the latter takes effect at the time of its enactment; not having 
any retroactive effect at all, or any such application, it speaks as amended 
only for that time. 

The statute (The Code, sec. 985, par. 6) makes it indictable to "un- 
lawfully and maliciously set fire to any . . . mill," etc. The amend- 
ment thereto-the statute first above cited-makes i t  indictable to "wan- 
tonly and wilfully set fire to any mill," etc. When? Plainly after  the 
amendment of the statute. The amendment struck the words "unlaw- 
fully and maliciously" out of it, not as of the time it was enacted or at 
all in contemplation of law as to offenses committed before the amend- 
ment, but as, and only as, of the time of its enactment, and substituted 
the other words, "wantonly and wilfully," these to operate prospectively 
and not to have any retroactive effect. The very purpose of these 
words of the general statutory provision-"and the new provision (363) 
as having h e m  enacted a,t the t ime  of the amendmentv-is to pre- 
clude the interpretation that such amendment should have retroactive 
effect. The purpose was not to repeal the old statute, but to amend and 
make i t  a new one, possessing different requisites, from and after the 
amendment. Otherwise, the words last recited, and, indeed, the whole 
statutory provision recited, would have no effect-would be useless and 
nugatory. I t  expressly declares, that "where a part of a statute is 
amended, it is not to be cm,&dered as having been ~epea l ed ,  re1l;nacted 
in the amended form," but the part unaffected by the amendment con- 
tinues, "and the now po&,viom as having been enacted a t  the  time of 
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the amendment." "It is not to be considered as having been repealed." 
And why? Because it is to be considered as intaet as to offenses perpe- 
trated before the amendment. 

The interpretation I have thus given is strengthened as the correct 
one, in  that i t  is not to be presumed that the Legislature intended to let 
crimes, committed in violation of the statute before the amendment, go 
unpunished, in  the absence of any declaration to that effect, nor is such 
purpose to be allowed to appear by mere inference; especially in the 
face of the general statutory provision cited. The settled purpose to 
punish severely the perpetrators of such offenses is manifest, and 1 can- 
not consent to allow guilty men (not meaning to say that the defendant 
is, or is not, guilty) to escape by the observance of a mere technicality, 
which, i t  seems to me, is clearly excluded, and intentionally, in  the way 
1 have indicated. 

SMITH, C. J., dissenting: I concur in  the construction put upon 
section 3766 i n  the dissenting opinion, and its effect upon the amendatory 
act of 1885, i n  leaving offenses committed before its passage exposed to 

criminal prosecution. I t  i s  well settled that the repeal of a 
(364) statute that creates an indictable offense withdraws the offense 

from the jurisdiction of the court and the authority of the court 
to pronounce judgment. To obviate this seems to be the purpose of the 
introduction of the terms in  which i t  is declared that. when a part is 
amended, "it is not to be considered as having been repealed and re- 
enacted i n  the amended form," but the new statute, operating thereafter, 
shall consist of the unchanged part of the old enactment, as in force from 
the time of its original enactment, and of the amended portions in  con- 
nection therewith. Such had been the law for a long space previous to 
1868 i n  reference to civil actions. Section 3704, and the qualifying act 
of that date, embodied in section 3766 of The Code, seems to have been 
intended to apply a similar rule to criminal prosecutions. I think the 
defendant is still liable for his criminal misconduct i n  violating the 
provisions of' the act of 1885, when it was in force, and that act is not 
abrogated in  respect thereto. 

Cited: Rladakl vl. R. R., 104 N. C., 414; Led v. Ga8y, 107 N. C., 481; 
S. v. Bigyers, 108 N. C., 764; S. v. Rawour, 113 N. C., 644; S. v. Colley, 
114 N. C., 883; 8. 6. Pwker, 139 N. C., 587; 8. v. Pwkins, 141 N. C., 
798, 802, 808; S. v. Cantwell, 142 N. C., 610; S. v. Broadway, 157 
N. C., 601; 8. v. Mull, 178 N. C., 750. 
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STATEl v. WILL. WEDDINGTON. 

Removal of Casos to tha C1.imiinnl Court of Maclclen8bu~g-Const., Art. 
4, sacs. 2 and 30-The Code, sscs. 196, 198, 1353-Cornmefits of 
Counsel-Evidmce-Variafice. 

1. Under the Constitution, Art. IV, secs. 2 and 30, the Legislature can estab- 
lish criminal courts, and under these sections the Legislature has, by 
chapter 63, Laws 1885, established a criminal court for Mecklenburg 
County, vested with all the criminal jurisdiction theretofore possessed 
by the Superior Court of said county. 

2. Under chapter 63, Laws 1885, and The Code, sees. I!%, 198, the criminal 
court of Mecklenburg has jurisdiction to try an indictment for murder 
removed into tha t  court from an adjacent county. 

3. In the Superior Court of Union it was ordered that this case be removed 
to the criminal: court of Mecklenburg for  trial, and tha t  the clerk of 
Union Superior Court certify the record to the Superior Court of Meck- 
lenburg, "to the end that i t  may be there docketed, and from thero 
certified to the criminal court," etc., for trial. A certified copy of the 
record was sent to the Superior Court of Mecklenburg, the clerk docketed 
it, and then transmitted the same certified copy to the clerk of the 
criminal court, attaching to it  a certificate that i t  had been forwarded 
to him from the  clerk of Union: HaEd, that  the record being duly 
certified, i t  was not material through how many hands it passed in 
transitu, and the criminal court had jurisdiction to t ry the case. So 
much of the order of removal a s  required the docketing of the case in 
the Superior Court of Mecklenburg was surplusage. 

4. An indictment for murder charged that the Billing was done with a piece 
of plank, and a witness for the State was allowed to testify (after 
objection) that  he saw deceased wearing a brown wool ha t  a t  4 p.m. 
before the night of the killing, and on the morning after the killing 
he found strands of fine brown wool upon a stick which was picked 
up a t  the place of the homicide (and with which there was evidence 
tending to prove the killing was done) : Beld, that  the testimony was 
properly admitted. 

5. If a n  indictment for murder charge that the killing was done with a piece 
of plank, and the proof is that i t  was done with a piece of iron, the 
variance is  not necessarily fatal. The rule on this subject laid down 
in 8. u. GouFd, 90 N. C., 658, is correct. 

6. The Code, see. 1353, does not forbid a prosecuting attorney to make such 
comments upon the testimony a s  would have been legitimate before the 
passage of the act. That section enlarges the privileges of the prisoner, 
but does not abridge the rights of the State's officers. 

THIS was an indictment for murder, found in the Superior (365) 
Court of UNION County, and moved to the Criminad Court of 
Mecklenburg County, where it was tried before Mea~es, J., at  December 
Term, 1888. 

283 



I N  T H E  SUPREME COURT. [I03 

The defendant was found guilty of murder, and judgment was entered 
accordingly. 

The material-facts are stated in the opinion of the Court. 

(366 )  Attmey-GeneraZ f0.r the: Btate. 
C. W. Tillett for defendant. 

' AVERY, J. Adopting the order in which the exceptions were discussed 
by counsel, we will consider, first, whether the Criminal Court of Meck- 
lenburg County had jurisdiction. If that court had no right to try the 
prisoner, it would be useless to extend our investigation further than is 
necessary to reach that conclusion. 

The prisoner was indicted with two other defendants, who were found 
guilty as accessories, and have been sent to the State prison. The follow- 
ing is a copy of the motion and the material portions of the order of 
removal, made in the Superior Court of Union County, as appears from 
the record: 

"The defendants in this case, Will. Weddington, John Weddington 
and Sam. Reid, being charged in the bill of indictment with the murder 
of one John Pearce, and being brought to the bar of court, in open 
court, in their own proper persons, by J. P. Horn, sheriff of Union 
County, and being represented by their counsel, Messrs. T. D. McAuley 
and J. J. Qann, move, upon affidavit, that the cause be removed from 
the county of Union to some adjacent county for trial, for reason as- 
signed in an affidavit duly filed by them. And thereupon, upon the motion 
of the defendants, based upon the said affidavit, i t  is ordered by the 
court, 'that the said cause be removed from tho Xuplerio.r Court of Union. 
County to tho Criminal Court of Mecklenbuq Coumty f0.r trial. And 
i t  is further ordered, that the clerk of this court certify the record to the 
Superior Court of Mecklenburg County, to the end that it may be there 
docketed, and from there certified to the Criminal Court of Mecklen- 
burg County, to the end that it may there be tried.' " 

(367 )  I t  is admitted that a duly certified copy of the case was for- 
warded by the clerk of the Superior Court of Union County to 

the Solicitor of said Criminal Court, who handed i t  to the clerk of the 
Superior Court of Mecklenburg County. The clerk of the latter court 
entered the case on the docket of the Superior Court of Mecklenburg, 
and annexed to the said copy of the record a certificate, that it had been 
forwarded to him from the clerk of the Superior Court of Union County, 
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and transmitted i t  to the Criminal Court. The case was thereupon 
docketed in said Criminal Court, and, after one continuance, tried there. 
The motion in a r~es t  of judgment for want of jurisdiction in said 
Criminal Court is upon the ground that the act creating the court (ch. 
63, L'aws of 1885) does not confer upon it jurisdiction of any criminal 
offense committed outside of Mecklenburg County, even after removal, 
or, if the said act gives the right to try cases on removal from other 
counties at  all, the jurisdiction of the Criminal Court does not attach till 
after the cases are certified to the Superior Court of Mecklenburg 
County, docketed there, and a new transcript of the record sent thence to 
said Criminal Court. The argument in support of the motion in arrest 
of judgment is predicated upon the idea that the power of the Criminal 
Court to try must depend upon the construction given to sections 4, 21  
and 24 of the act establishing the court. We think that the court below , 

properly refused the motion in arrest of judgment. The right of the 
General Assembly to establish Criminal Courts is derived from sections 2 
and 30, Article IV of the Constitution. There can be no doubt that, in 
the exercise of the power given in these sections, the General Assembly 
has created a Criminal Court, with general jurisdiction of all criminal 
offenses that were cognizable, before the passage of that act, in the 

I Superior Court of Mecklenburg County, and that the latter court no 
longer has such general jurisdiction of criminal offenses. The Code 
(sec. 196) provides that, "in all civil and criminal actions in the 

I Superior and Criminal Courts, in which it shall be suggested, (368) 
1 on oath or affirmation on behalf of the State or the traverser of a 

bill of indictment, etc., the judge shall be authorized to order a copy of 
the record of said action to be rermoded to some adjacent coulzty for 
trial,'' etc. A subsequent section (198) provides that "when a cause 
shall be directed to be removed, the clerk shall t r a m i t  to the court, 
to which the satme is remowed, a transcript of the record of the case," 
etc. These sections qmpower the judges of Superior and Criminal 
Courts to order the records to be sent to some akljaoent county, not to 
any specified court, but the clear implication is, that it would be sent 
to a court having general jurisdiction of criminal offenses in such ad- 
jacent county, and direct the clerk of the court, in which the order of 
removal is made, to send a transcript of the record to the clerk of the 
court to which, by the order, it is to be removed. There being nothing in 
the act establishing the Criminal Court that is, in our opinion, repug- 
nant to the sections of The Code referred to, we hold that it has juris- 
diction of this case. 

I t  is admitted, as i t  also appears from the record, that the transcript 
was certified in proper form by the clerk of the Superior Court that 
tried the prisoner. I f  duly certified, i t  was not material through how 
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many or whose hands it passed in tramsitu. The Criminal Court had 
proper evideince that it was a record, and in that record was an order 
that could be interpreted and treated only as an order of removal to i t  
for trial. The attached certificate of the clerk of the Superior Court of 
Mecklenburg County did not impair or destroy the character of the 
paper as a record. That depended upon the original certificate. The 
order of removal to the Criminal Court of Mecklenburg gave to that 
court the right to try, so soon as the record of the case containing that 
order should reach its clerk, duly authenticated, and so much of said 
order as reqnired the case to be docketed in the Superior Court of 

Mecklenburg must be treated as surplusage. The fact that i t  was 
(369) so docketed did not affect its authenticity as a record. No such 

addition to the order, already sufficient, could affect the power of 
the Criminal Court to try. The sections of the act establishing the 
court, cited by counsel as bearing upon the extent of the jurisdiction 
conferred upon the court, are not in conflict with the provisions of The 
Code, and our construction of their meaning may be summarized as 
follows : 

1. Section four, in effect, vests in the Criminal Court the right to try 
any and all criminal offenses committed within Mecklenburg County, and 
which might have been tried in the Superior Court of that county, and 
for the establishment of the Criminal Court. The word "originating" 
is evidently used in the sense of "committed." 

2. Section twenty-one makes it the duty of the clerk of the Superior 
Court of Mecklenburg County to transfer properly certified records of 
all indictments and all proceedings, by scire facials; etc., then pending 
in said court, to that established by the act. 

3. Section twenty-four was evidently drawn without adverting to pro- 
visions of The Code, and with the view of giving to the new court the 
right to try criminal causes not already removed, but which might there- 
after be removed from other counties. The language is somewhat am- 
biguous, but we see no reason why  lacing "on the docket of Mecklen- 
burg and New Hanover counties" should not be construed to refer to the 
dockets of the Criminal Courts having jurisdiction of criminal offenses 
in those counties, especially when considered in connection with sec- 
tions 196 and 198 of The Code. 

The deceased, John Pearce, was a police officer, and, on the night of 
12 May, 1888, had arrested one McMillan, in the town of Monroe, for a 
criminal offense, and, while holding McMillan by one arm, received a 

blow that fractured his skull (making an aperture of less than a 
(370) half inch in width) and caused his death. The deceased had 

pursued McMillan into a room, where a number of negroes were 
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holding a festival, and there arrested him. On coming out of said house 
with his prisoner, deceased was surrounded by a large and turbulent 
crowd of negroes, who were making a great deal of noise at the time 
of the killing. The prisoner was in the crowd, and there was evidence 
tending to show that the prisoner, as well as a, number of other negroes 
present, had declared, while deceased and McMillan were in the house, 
that the latter should not be arrested. On the morning next after the 
killing, "a piece of plank" was found in the immediate vicinity of the 
spot where deceased was killed, which was about three and one-half feet 
in length and six inches in width, and exactly three-fourths of an inch in 
thickness. I t  was further in evidence that at the very moment when the 
fatal blow was stricken a piece of iron was heard to fall upon the pave- 
ment, and immediately afterwards a piece of iron was found at the 
place which was some two and a half feet in length and one-half inch 
in thickness, having a sharp edge. The evidence was that the edges of 
the fracture on the top of the skull of deceased were sharply defined, as if 
made with a sharp instrument. The charge in the indictment was, that 
the killing was done with "a certain piece of plank." There was evi- 
dence tending to show that the deceased had been killed by the prisoner 
with the said plank-that the prisoner had had the piece of plank, or 
one very similar to it, only a few moments before the killing; but there 
was other evidence tending to show that he had dropped it about a half 
a minute or a minute before the killing. There was other evidence tend- 
ing to prove the killing by the prisoner. The theory upon which the 
defense was conducted was, that the prisoner did not do the killing, and 
that the fact of killing by prisoner was not proven. 

The State then introduced one Gaither, who testified that on (371) 
the morning after the killing he found the piece of plank in the 
street, near where the deceased ha,d been struck, and that he walked 
around, using it for a walking-stick, for more than an hour, when he 
left it at the house of one Blakeley. 

The State then introduced one Ferrill, who was allowed to testify, 
after objection on the part of the prisoner, that the plank in question 
came into his possession after i i  had been left at Blakeley's, and that on 
the morning of the coroner's inquest he noticed several strands, like fine 
brown wool, which had been caught under some small splinters of the 
plank. The objection was overruled, and the prisoner excepted. 

The witness was then asked by the counsel for the State, what sort of a 
hat the deceased was wearing on the night of the killing; to which ques- 
tion the witness answered that he did not know what sort of a hat he 
was wearing on the night of the killing, but he did know what kind of 
hat he had on at four o'clock of the afternoon immediately previous to 
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the killing. After objection by the .prisoner, the witness was allowed to . 
testify further, that at the hour mentioned (4 o'clock of the afternoon 
before the killing) the deceased was wearing a brown wool hat. The 
prisoner excepted. 

The first two exceptions to the testimony are stated together, because, . 

in fact, one exception might have been made to answer instead of two. 
The competency of the testimony admitted by the court cannot be con- 
sidered and passed upon intelligently, except as raising the question, 
whether the facts, that witness saw the deceased wearing a brown wool 
hat at 4 o'clock in the afternoon before the night of the killing, and that, 
on the morning after the killing, he found upon a stick that had been 
picked up where the killing was done, and with which there was evidence 

tending to show the fatal wound was inflicted, were relevant, and 
(372) tended to show that the killing was done by the prisoner with 

the plank. We think that the testimony was properly admitted 
by the court. We cannot agree with the counsel for the prisoner, that if 
the evidence in this case shows that the killing was done with a piece of 
iron instead of with the plank, there would be a fatal variance. "Where 
the instrument of death laid in the indictment and that proved are of 
the same nature and character, and the method of operation is the same, 
though the instrument is different, there is no variance." S. v. Gould, 
90 N. C., 658. "And when the offense was charged to have been com- 
mitted with a sharp instrument, and the evidence was that the wound 
was partly torn and partly cut, and was done with an instrument that 
was not sharp, i t  was held, that the charge in the indictment was proved, 
and the degree of sharpness was immaterial." Rez v. Grounse22, C. & 
P., 121. 

The State introduced, as a witness, the colored man, Moses McMillan, 
who was in the grasp of the deceased at the time of killing. He testified 
that he could not see who struck the blow, but that in the excitement 
following i t  he escaped, and that a short time afterwards he met the 
prisoner on the streets of Monroe, and that there was no one present but 
himself and prisoner, and then and there the prisoner said to witness: 
('Didn't I tell you I would relieve you from that man? I got the 
damned son of a bitch." 

The prisoner did not offer himself as a witness, nor did he introduce 
any evidence. One of the counsel for the State, in his argument to the 
jury, after repeating the testimony of McMillan, said: "Now, gentle- 
men of the jury, no one has contradicted the testimony of Mose McMil- 
lan, and you must accept i t  as the truth." Defendant's counsel took no 
exception to the remark at the time, nor was the attention of the court 
called to i t ;  but counsel, afterwards excepted, on the ground that the 
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remark of the Solicitor was, in effect, a comment on the fact that the 
prisoner had not testified in his own behalf, and, therefore, such 
a gross abuse of privilege and invasion of the rights guaranteed (373) 
to the prisoner by the Code, sec. 1353, that no presumption shall 
be created against him by his failure to testify, as to entitle him to a 
new trial, even though no objection was made to the language at the 
time. I f  the witness McMillan had testified to any fact that, by his 
evidence, appeared to be within the knowledge of others beside the pris- 
oner and himself, it would not haze been contended that counsel could 
not insist, before the jury, that he had not been contradicted, when no 
evidence had been offered for the prisoner. I f  such were the effect of 
the section referred to, the Solicitor, in this case, would not have been 
at liberty to contend, before the jury, that any one of the witnesses to 
the facts connected with the killing, or to any occurrence, witnessed also 
by the prisoner, was entitled to credence, because he had not been con- 
tradicted, lest the argument might suggest the idea to the jury that the 
law allowed the defendant the privilege of testifying and he had not 
availed himself of it. If no such right had been given to the prisoner, 
by law, counsel would have been free to comment upon the fact, that 
this witness was, as to declarations of the prisoner, not contradicted or 
impeached. When the rules of evidence were changed by the section 
mentioned in this respect, an important privilege was extended to de- 
fendants, guarded by the provision that a failure to exercise it should 
raise no presumption of guilt against them. But it was not the purpose, 
in enacting the law, to restrict the officer prosecuting for the State from 
making a comment upon the testimony that would have been legitimate 
before the passage of the act, and in which no direct reference was made 
to the right of the prisoner, or his failure to exercise it. The prisoner's 
personal privileges are enlarged by the provisions of the law. 

The right of the State to conduct the prosecution according to (374) 
the usual practice, through its officers, so as to aid the jury in 
arriving at the truth, was not intended to be, and is not abridged in con- 
sequence of his refusal to become a witness in his own behalf. 

No error. Affirmed. 

Cited: S. d. Hill, 114 N. C., 783; S. v. Winner, 153 N. (1.) 603; S. v. 
Mineher, 172 N. C., 898; S. d. Tucker, 190 N. C., 710. 
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STATE v. A. N. HINSON. 

Slander of Women,, under section 1113 of the Coda-Evidenca, w h m  
Adwti&ble-Ex parte T&imony. 

1. In  an indictment for slandering an innocent woman, under section 1113 of 
The Code, the defendant cannot show, on the plea of not guilty, a 
prevalent report of sexual intimacy between the prosecutrix and one C., 
the making of a charge of such intimacy being the defamatory matter 
specified in the indictment, to disprove its wanton and malicious utter- 
ance, though he might make such proof, after verdict of guilty, to the 
court, in extenuation, etc. 

2. On such trial, i t  appearing on cross-examination of the prosecutrix that, 
the morning after the alleged criminal intercourse with C., she had, 
before hearing the report from her aunt, written to C. and sent the 
letter to  him ten miles away by a messenger, a further question by the 
defendant, whether her aunt told her from whom she got the report: 
Held, inadmissible, in  the absence of a suggestion a s  to the purpose for 
which the inquiry was made. 

3. Whether a witness is qualified to testify a s  an expert, is a question for the  
court, and not reviewable; and the value of his testimony a s  such is for  
the jury to determine. Therefore, when a physician, upon evidence of his 
study and practice of his profession, mas admitted as  an expert to testify, 
a s  the result of his examination of the sexual organs of a women, tha t  
she had never copulated with a man, an objection to the testimony, based 
upon the witness' inexperience a s  to the effect of such intercourse upon 
the organs of the female, could not be sustained. 

4. A woman who has never had actual sexual intercourse with anyone 
is an innocent woman, within the meaning of section 1113 of The Code, 
even though she and a man were surprised in  each other's embrace, about 
to commit the act of copulation, but before i t  took place. 

(375) INDICTMENT f o r  s lander  of a n  inmo~cenk woiman, t r i ed  before 
Meares, J., a t  October Term,  1888, of t h e  Cr imina l  Cour t  of 

MECKLENBURO. 

T h e  fac t s  appear  i n  t h e  opinion. 

Attomay-General fov tha State. 
C. W .  Tillett for defendant. 

SMITH, C. J. The defendant  is charged i n  t h e  i n d i c t d e n t  wi th  t h e  
false, wanton a n d  malicious ut terance of slanderous words, a s  therein 
set out, of a n d  concerning one E m m a  Harr i son ,  a n  innocent woman, im- 
p u t i n g  incontinency a n d  a w a n t  of chastity, i n  violation of t h e  s tatute  
( T h e  Code, see. 1113). 
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The statute declares that if any person shall attempt, in a wanton and 
malicious manner, to destroy the reputation of an innocent woman, by 
words, written or spoken, which amount to a charge of incontinency, 
every person so offending shall be guilty of a misdemeanor, and fined or 
imprisoned at  the discretion of the court. Upon his arraignment the 
defendant entered the plea of not guilty, on the trial of which, before the 
jury, he was convicted. 

There were two exceptions taken during the examination of witnesses 
to the ruling out of evidence offered, and one to evidence admitted for 
the State, and errors are assigned in the refusal of the court to give to 
the jury certain instructions asked, and to the giving of others in their 
places. These will be considered in their proper order on the record. 

1. The defendant proposed, and was not allowed, to show a prevalent 
report of sexual intimacy between one Christenberry and the fema prose- 
cutrix, the making of which charge is the defamatory matter specified 
in the indictment, in disproof of their wanton and malicious utterance. 

The cases cited in the brief of defendant's counsel and found in our 
own reports, to wit, Nelsonm d. Evalw, 1 Dev., 9, decided in 1826; 
McCurry v. McCuary, 82 N. C., 296, decided in 1880; Sowers v. 
Sowem, 87 N. C., 303, decided in 1882; McDougaZd v. Colwwd, (376) 
95 N.  C., 368, decided in 1886; and Knodt v. Burwell, 96 N. C., 
272, decided in 188'7, were all civil actions instituted to recover damages, 
and proof of general reports of the truth of the charge imputed to the 
defendant was received in mitigation of the damages and in extenua- 
ation of the defendant's conduct in repeating what was generally cur- 
rent and perhaps believed, and so would be received such evidence in 
a criminal prosecution after verdict, by the court, in ascertaining the 
punishment merited. But it is not competent to disprove the presence 
of that malice implied in the utterance of a caluminous and unfounded 
charge, ruinous to the character of the sex, and unwarranted by any 
moral duty or as a privileged communication; still less can it be hear'd 
to sustain the defamatory words, the truth thereof, and not a general 
belief in their truth, being necessary to be shown as a defense to the 
action. Hamptow v. Wikom, 4 Dev., 468. 

When a slanderous charge is made, the law, p i m a  facie, implies 
malice from the publication, unless in the case of a privileged communi- 
cation, which appears when the party is acting under a legal or moral 
duty towards the person to whom it is made, and in such cases malice I 

must be proved. Adcock v. Marsh, 8 Ired., 360. No such duty existed 
here, for, as the testimony shows, the defendant said, at a public place, 
in the hearing of eight or ten persons, just after the said Emma left, 
that "his (the defendant's) daughter had caught Andrew Christenberry 
and Emma Harrison in the act of adultery, and that the strumpet ought 
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to be drummed out of the county." There is, consequently, no excusable 
element in the occasion on which the words were spoken, imparting a 
privileged character to their utterance, and current rumor could &ave no 
effect in rebutting the implied malice; and its existence, not its degree, 
was only an inquiry before the jury, in passing upon the issue of guilt. 

2. I n  the course of the cross-examination of the prosecutrix, 
(377) she stated that the next morning after the alleged criminal inter- 

course with Christenberry, and before hearing the report, she 
wrote a letter to Christenberry, and sent it to him ten miles distant 
by a messenger; that she heard of the report from her aunt. Where- 
upon, defendant's counsel asked if her aunt told her from whom she got 
the report. The question, on objection, was disallowed. 

We are unable to see the pertinency of the inquiry, or any proper use 
that could be made of the answer. I t  was wholly immaterial how or 
from whom the information came. There is no suggestion of any way 
in which it could have been made available to the defense. nor of the 
purpose for which it was sought. This was at least due to the court, if 
any complaint is to be made of the refusal to permit the question to be 
answered. 

3. The appellant assigns error in receiving the testimony of a physi- 
cian who examined the private parts of the prosecutrix, and was allowed 
to give the results, with the opinion, formed upon the results, that she 
had never had sexual intercourse with a man. The objection is based 
upon the witness' previous inexperience as to the effects of such com- 
munication upon the sexual organs of the female. The answer to this 
exception is, that there was evidence from study and practice of his 
professional knowledge upon the subject of his testimony, and its value 
is dependent upon the extent of that experience, to be judged by the 
juv .  

I n  Fly& vi. Bdmhmmer, 80 N. C., 205, it is said, and approved in 
Brmtm d. O'Brimt, 93 N. C., 99, and repeated in 8. v. Cole, 94 N. C., 
958, that "the court must decide whether he has had the necessary expe- 
rience to enable him to testify as an expert. But the value of his opinion, 
when admissible, must be determined by the jury alone, and it depends 
upon the opportunities he has for acquiring skill and knowledge, and 

the use he has made of those opportunities." 
(378) The court determines the preliminary fact that the witness is 

or is not an expert, and when there is any evidence of it, the 
finding, like that of the jury, is not reviewable in this Court. S. v. 
Davlis, 63 N. C., 578, and other intermediate cases, down to 8mith v. 
Krm, 96 6. C., 392. 

4. The remaining assignment of error is in the refusal to give this 
asked instruction to the jury: "If the prosecutrix had surrendered her 
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person to Christenberry for the purpose of committing fornication with 
him, she would not be an ififiocmt woman>, though the act was not com- 
pleted, in  consequence of the coming upon them of the parties.'' Instead 
of so charging, the court told the july "that the woman was innocent 
unless she had had sexual intercouse with a man." 

There was testimony tending to show that the parties were surprised, 
while in  the very act of copulation, and prevented from consummating it. 
As we understand, the parties were in each other's embrace, about to 
commit the act, and were interrupted, so that i t  did not take place. I t  
is true, the moral degradation from such a surrender of the person is 
little, if any, less than would have resulted from actual coition; but i t  is 
necessary to draw the line somewhere, the overstepping of which destroys 
the status of innocency, in  the sense of the statute, and short of which 
i t  is not lost, and the past adjudication in  the construction of the statute 
drew the line between actual sexual intercourse and any approximation, 
however near to it. I t  is difficult to define any other. The subject has 
been recently considered in  S. v. Brown, 100 N. C., 519; that we are 
content, without comment, to refer to. 

There is no error, and the judgment is affirmed. 
No  error. Affirmed. 

Cited: S. v. Grigg, 104 N. C., 885; S. v. B e h r w n ,  114 N. C., 807; 
S. v. MaJloy, 115 N. C., 738, 9 ;  Pickatt v. R. R., 117 N. C., 638; Blue v. 
R. R., ibid., 647; Gelw v. Water Go:, 127 N. C., 355; HudneTl v. Lumber 
Co., 133 N. C., 174. 

STATE v. JOHN S .  McMAHAN. 
(3'79) 

Oficer; Ona Acting as Such Presumod t o  be-Mwder. 

1. That one acted as a public officer, and was known as such, is prima facie 
evidence of his official character; he is presumed to have been duly 
qualified, without producing his commission or appointment. 

2. The law confers on an officer charged with executing a process all the 
powers necessary for the purpose, and he is to judge what is necessary. 

3. Where an officer had a warrant to arrest a man, and he thought it neces- 
sary to disarm the prisoner, and called upon a bystander to assist in 
disarming him, and thereupon the prisoner drew a pistol and killed 
such bystander: Held  to be a case of murder. 

THE prisoner was indicted for the murder of one Emilis 0. Buchanan, 
in the county of Jackson, and the cause, upon motion of the prisoner, 
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was removed, for trial, to the Superior Court of the county of MACON, 
and tried before Boykin,, J., at Fall Term, 1888, of said court. 

The following is the statement of the case on appeal : 
"It was admitted by the prisoner that Buchanan's death resulted from 

a pistol shot wound, inflicted by him. One Lackey had in his hands two 
certain warrants, charging certain misdemeanors, and commanding him 
to arrest and hold the prisoner, McMahan, to answer before a justice of 
the peace for the commission of certain alleged offenses. The said 
Lackey had acted as constable for six or eight years, there being no other 
constable in that township, and had arrested the prisoner several times 
on other occasions; the prisoner had never disputed his authority to 
arrest him and carry him before the court. Lackey had been regularly 
elected constable for the time above mentioned. He  was duly elected a t  
the election preceding the shooting. Then, he had filed his bond before 

the clerk of the Superior Court, as he testified, and the oath of 
(380) office was administered by him. Before, at the other times of his 

supposed induction into office, he had qualified before a justice 
of the peace. He  had arrested the prisoner about two weeks before the 
shooting. The prisoner knew that Lackey had acted as constable for a 
long time. 

"At the time of the arrest upon the two warrants above mentioned, 
the prisoner did not question his authority, but submitted and acknowl- 
edged himself a prisoner immediately after said arrest. The said Lackey 
was informed that the prisoner McMahan was armed with a pistol. H e  
inquired if this was true. Prisoner responded, 'No.' Lackey said that 
he had been credibly informed that he, the ~risoner,  did have a pistol 
concealed in his hip pocket. The prisoner reiterated his denial. Lackey 
responded that under the circumstances he considered it his duty to 
search and disarm him, if he was so armed. The prisoner arose from 
his chair (the parties being at the time on the porch of a certain house), 
placed his chair between him and Lackey, and proceeded to walk off 
backwards towards the balustrade of the porch. The said Lackey ordered 
him to halt, and started in ~ursu i t .  The prisoner continued to walk 
towards the railing. Just as he had placed one leg over the railing and 
was in the act of raising the other, Lackey seized him and called on the 
deceased Buchanan to assist him. Buchanan was then standing in the 
porch. He approached and seized the prisoner by the arm. The pris- 
oner immediately drew his pistol and shot the deceased. 

The prisoner requested the court to charge the jury that Lackey was 
not a lawful officer and was sot authorized to make the arrest of the 
prisoner, and that the deceased was in no better position than Lackey 
in respect of seizing and undertaking to disarm the prisoner, and in no 
view of the case could the prisoner be convicted of murder. The court 
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declined both requests, and instructed the jury that, if they believed the 
evidence, Lackey was an  acting officer, authorized to execute the 
warrants referred to, and that the deceased was required to (381) 
respond to his demand for assistance, and was entitled to the same 
protection and immunity with which Lackey was invested; also, that 
Lackey was authorized to prevent the escape of the prisoner after his 
arrest; that he was clothed with the power to require the assistance of 
the deceased; that if prudence dictated it, he had the legal power to 
disarm the prisoner, without exercise of unnecessary force, and that the 
officer was constituted the judge of the necessity of disarming the pris- 
oner, and that his action in  this respect would be upheld by the law, 
unless he acted arbitrarily and oppressively. There was a verdict of 
guilty, judgment, and appeal." 

The Attqrwey-Gemd for tho State. e 

R. Elias, Jno. Devereux, Jr., a d  W.  W.  Jones for defenda,nt. 

DAVIS, J., after stating the case: Two exceptions appear in the record. 
The first is to the refusal to instruct the jury that Lackey was not a 

lawful officer, was not authorized to make the arrest, and that the de- 
ceased was in  no better position than Lackey, and in  no event could the 
prisoner be convicted o f  murder. 

The second, to the refusal to instruct the jury that neither Lackey nor 
the deceased, under the circumstances, had any authority to disarm the 
prisoner. 

The two exceptions may be considered together. We think i t  suffi- 
ciently appeared that Lackey was an officer, duly qualified; but, 
whether this be so or not. he was known to be acting as such. and "evi- 

c 2  

dence that a person acted as a public officer. and that he was known as 
such, is f i m a  fia~cie evidence ofLhis official character, without producing 
his commission or appointment. Such an officer is presumed to 
have been duly qualified, and this whether in  a civil or criminal (382) 
action." Tatern 2fi. White, 95 N.  C., 453; S. v. Speaks, 94 N. C., 
865; S. v. Mclwtyre, 3 Ired., 171; S. v. Curtis, 1 Haywood, 471. 

The law confers upon an officer, charged with the execution of process, 
all the powers necessary for the effectual execution of such process, and 
the officer must be the judge as to what is necessary. S. v. Stalcup, 2 
Ired., 50; S. v. McNkch, 90 N.  C., 695, and cases there cited. Of course 
he must act in  good faith, and cannot, under the pretense of duty and 
necessity, gratify his malice or exercise wanton and unnecessary severity. 
S. v. Stalcup, svupva,; S. vl. Bland, 97 N. C., 438; Braddy v. Hodges, 99 
N. C., 319. I t  is the duty of those present, when necessary and called 
upon, to aid the officer, and the protection extended to the officer extends 
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t o  persons SO aiding. T h e  Code, see. 1125;  S. d. James,  80 N. C., 370. 
A simple reference t o  t h e  facts  wil l  show t h a t  t h e  prisoner should have 
been disarmed, a n d  it was  h i s  ill-fortune, a s  well as t h a t  of t h e  deceased, 
t h a t  h e  was not  disarmed before t h e  f a t a l  shot. T h e r e  was n o  e r r o r  i n  
t h e  ru l ing  of h i s  Honor.  " 

N o  error. Affirmed. 

Cited: 8. v. Dunning, 177 N. C., 562; S. v. Ditmwe,  ibid., 594; 
Holloway v. Mosev, 1 9 3  N. C., 188; S. a. Jenkins,  195 N. C., 750. 

(383) 
b 

STATE v. HUMPHREY HOUSTON. 

Qualification a n d  Disquulificatiom of Electors  under ther Qolzstifution, 
Art .  VI ,  sec. I-Tha Codt~, secs. 2681, 2684-Perjury. 

1. The oath prescribed for electors by The Code, see. 2681, omits some of 
the essential requisites to voting contained in the Constitution, and is  
confined to those indispensable qualifications set out in Article VI, section 
1 of the Constitution. The oath does not extend to disqualification inci- 
dent upon conviction for crime. 

2. Under The Code, see. 2681, the voter swears to his possessing the qualifi- 
cations of an elector. Under The Code, see. 2684, he swears that  he has 
not lost the right to vote by any provision of the Constitution or laws 
which takes that right from him. 

3. Therefore, where an indictment charged the defendant with perjury, in  
that  he swore, a t  the time he registwed as a voter, that he was a duly 
qualified voter, whereas, a t  the time of taking such oath, the defendant 
was not a duly qualified voter, he having been corwicted of larceny 
in 1884, and the judgment suspended on such conviction: Held, that 
the indictment was properly quashed. 

(By SMITH, C. J., concurring: Under the Constitution, Art. VI, see. 1, a 
person does not forfeit his rights as  an elector by a mere verdict of 
guilty, or a confession, when indicted for a felony, etc.; but, in order 
that  such forfeiture shall attach, such verdict or confession must be 
followed by a judgment of the court against the accused. Where one 
is convicted of a felony, but the judgment is suspended, he does not 
forfeit his rights a s  an elector. Therefore, the indictment in  this case 
should have been quashed, because i t  appeared on its face that  the 
judgment was suspended on the "conviction" charged in the bill.) 

CRIMINAL ACTION, t r ied before Merrimto.n, J., a t  December Term,  1888, 
of BUNCOMBE Superior  Court.  
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The defendant is charged in the indictment with the crime of perjury, 
in swearing, before a registrar, when making application to be registered 
as a voter, preparatory to the exercise of the electoral franchise, that he 
was "a duly qualified voter," when in fact he was not so duly qualified 
and entitled to be registered, he having been theretofore (to wit, 
in July, 1884) convicted of laxceny by the verdict of a jury, (384) 
upon which judgment had been suspended. 

Upon the trial his counsel entered a motion to quash the indictment, 
which was allowed by the court, upon the ground of its insufficiency in 
form to warrant a conviction and sentence, from which ruling the 
Solicitor on behalf of the State appealed. 

Attomay-GemeraI fw the  State. 
No colu/nseZ f OT defemdzlmt. 

DAVIS, 5. The oath administered is contained in section 2681 of The 
Code, and is in these words: "I, , do solemnly swear that I 
will support the Constitution of the United States, and the Constitution 
of the State of North Carolina; that I have been a resident of the State 
of North Carolina for twelve months, and of the county of for 
ninety days; that I am a duly qualified elector, and that I have not 
registered for this election in any other precinct, and that I am an 
actual and boma fida resident of township. So help me, God." 

The inquiry that presents itself, is as to the meaning and force of the 
words "a duly qualified voter," contained in said oath, in the taking of 
which the perjury is alleged to have been committed, and whether, in  
their connection, they embrace more than the original conditions on 
which depend the right to be admitted to the registry as a competent 
voter. There is an omission, in the form of the oath, of some of the 
essential requisites prescribed in the Constitution, such as naturaliza- 
tion of one alien born, which the term may supply; and thus the oath 
is confined, as suggested, to those indispensable qualifications set out in 
the Constitution, Art. VI, sec. 1, and does not extend to the loss of the 
franchise consequent upon the commission of and conviction for 
crime. This construction is supported by the form of the oath (385) 
directed to be taken, under section 2684, where a registered voter 
is challenged. I t  is made the duty of the judges to explain, to the person 
offering to vote, the required qualifications, and to ascertain by examina- 
tion if he possesses them, and then to administer the oath therein set out, 
in which, among other specific prerequisites, are the words, "that you 
are not disqualified fromL voting by the Comtitut iom and 20,~s  of this  
Btate." I n  the former, the voter swears to his possessing the qualifica- 
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tions of an elector; in the latter, that he has not lost the right, by any 
provision in the Constitution and under the laws which takes it from 
him. The last oath points distinctly, as the first does not, to the dis- 
qualificat'ion which may arise under the Constitution. We are, there- 
fore, of the opinion, that the oath administered to the defendant did not 
embrace the alleged grounds of disqualification, and that for this reason 
there was no error in the ruling of his Honor, in  quashing the indict- 
ment. 

No error. Affirmed. 

SMITH, C. J., concurring: Concurring in the opinion of the Court, 
that no false oath has been taken in this case, upon the allegations con- 
tained in the indictment, I think (and in this my convictions are strong) 
the ruling may be sustained on the ground, as I understand the record, 
upon which i t  was predicated in the court below, and this is, that a 
judgment upon conviction is essential to the deprivation of the electoral 
franchise. 

The section of the Constitution in question, after enumerating the 
required qualifications for a voter, proceeds to say: "But no permn 
who, upon conviction or confession in open court, shall be adjudged 
guilty of felony, or other crime infamous by the laws of this State, and 
hereafter committed, shall be deemed an elector, unless such person shall 
be restored to the rights of citizenship in a manner prescribed by law." 

Now, upon a fair and reasonable interpretation of this highly 
(386) penal clause, which, besides the punishment inflicted for the 

crime, affixes the personal disability, can it be extended to a mere 
verdict establishing guilt, or do these consequences follow the rendition 
of the judgment, and remit from it? The able and efficient Attorney- 
General contends, that the conviction alone and of itself is sufficient, 
without further action in the cause, to annex to the person of the elector 
the specified disqualifications, and withdraws from him, at once, the 
right, as a voter, to participate in any election thereafter held for the 
choice of public officers, or for any other purpose affecting the interest 
of the public. I n  support of this view are cited and relied on the cases of 
Commonwea,lth v. Lockwood, 109 Mass., 325, and S. v. Alexander, 76 
N. C., 231. 

The cases have one feature in common, and refer to the exercise of 
executive clemency towards the convicted criminal, in miisericordia. The 
case from Massachusetts puts a meaning upon the word ('conviction" 
that confines i t  to the action of the jury alone. Yet, when the results 
are to reach beyond the punishment proper prescribed for the offense, 
and work a cha~zge ia the po~liticd status of the ofanndelr-a deprivation 
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of personal rights-the opinion pauses, and the eminent Judge (Gray) ,  
who delivers it, uses this qualifying language: "When, indeed, the word 
'conviction' is used to describe the effect of the guilt of tha accused, as 
judicially prowed in one case when pleaded, or given in evidenca in 
another, it is sometimes in a wore compmhenJljve sense, including ihe 
judgment of the: court upon the verdict or confession of guilt; as, for 
instance, in speaking of the plea, autre fois com,vict, or of the effect of 
guilt judicially ascertained as a disqual:ficatio.n f o ~  ofice." He proceeds 
to give this meaning to the word, where, in the Constitution, it is pro- 
vided that no person convicted of bribery or corruption in OF- 
taining an election or appointment "shall hold a seat in the (387) 
Legislature, or any office of trust or importance in the State 
government." - 

I see no just reason for distinguishing in principle the consequences 
flowing from the criminal act, in the conditions under which, and the 
proof by which, they are to be extended to the disability to give evidence 
and the disability to vote. I n  my opinion, the same rule must govern 
in each. 

The doctrine is that the party, in case of incompetency to testify (in 
the language of Mr. Greenleaf), ''must have been legally adjudged guilty 
of the crime," (the very words used in the Constitution), "and this is 
not done in rendering the verdict, for it is the judgment, a,nd thal ordy, 
which is received as the legal and conclusive evidence of the party's guilt 
for the purpose of rendering him incompetent to testify." 1 Greenl. Ev., 
secs. 374 and 375. 

I n  the words of Lord Mansfield, spoken in Lea v. Gahzsal, 1 cowper, 3, 
"a conviction upon a charge of perjury is molt mcfi&eat unless followed 
b y  a judgment. I know of no case in which a conviction alone has been 
an objection, because, upon a motion in arrest of judgment, i t  may be 
quashed." 

The cases are numerous to the same effect, as well the concurring 
authors in works upon the law of evidence. Rex  v. Cosby, 2 Satk., 658; 
2 Inst., 419; Strange, 1198; 1 Stark Ev., 95. 

Under the statute of New York which forfeits the dower of the widow 
who has been convicted of adultery in a divorce proceeding, i t  is held 
that there mwt be a judgm,ent to render the bar effectual. 8che fe r  v. 
Pi-uden, 64 N. Y., 47; P'etts v.  Petts, 52 N. Y., 593. 

I n  Galla.algher v.  Xtafe, 10 Texas App. Ct., 469, dwided in 1881, the 
indictment was for illegal voting, prosecuted against one who had been 
found guilty of burglary and sentenced in the  vlerdiict to confinement in 
the penitentiary; and an exception was taken, on a motion to 
quash, to the want of an averment that a judgment had beem (388) 
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The court refused the motion, saying that "the word 'convicted,' used 
by the pleader, has a definite signification in law. I t  means that a 
judgment of final conde,mmtion has been pronounced against the ac- 
cused." 

I n  S. vl. Jones, 82 N. C., 685, Ashe, J,, speaking for the Court, and 
discussing the question whether the constitutional political incapacity 

the court, says: "This should not be the judgment. The courts have no 
such power. They can only render such judgment as the law annexes to 
the crime and empowers them to pronounce. For the crime of larceny 
the law has prescribed the punishment, which the courts, by their judg- 
ment, may impose, to be imprisonment in lieu of corporal punishment. 
This is the only judgment they can pronounce, the only punishment they 
can impose. I n  rendering their judgments, they cannot look to conse- 
quences. They have nothing to do with the dtkqudifications and penal- 
ties which, under tho C~lzstitiuth, m y  r w l t  from them" This lan- 
guage conveys a very .distinct intimation that the disabilities are conse- 
quent upon, though no part of, the judgment itself. 

I n  S. v. Aloxandev, the Chief Justice (Peapsom) dissented in an 
opinion which has been sustained by the Supreme Court of Illinois, in 
Flwnce v. The! Psoplle, 51 Ill., 311, in construing a section of the crimi- 
nal code of that State, which declares that "each and any person con- 
victed" of any of the crimes previously mentioned, and of which larceny 
is one, shall be deemed infamous in a sense that he has been convicted by 
the! jury, but not until the judgwent is refidwed is he comiicted by the 
law." The Court says: "An examination of the adjudged cases in the 
various States of the Union, where substantially the same laws are in 
force, will show that it is not the commission of the crime, nor the 

verdict of guilty, nor the punishment, nor the infamous nature 
(389) of the punishment, but the final judgment of the Court that 

renders the culprit incompetent." 
But without going outside the limits of the State, I find an adjudica- 

tion in S. v. VaZewtine, 7 Ired., 225, directly in point. I n  this case an 
accomplice in the murder, with which the prisoner was charged, had 
been convicted but not sentenced, and was examined as a witness against 
him, after objection (or rather his deposition, taken immediately be- 
tween verdict and judgment, was used in evidence), and he was found 
guilty. Nmh, J., afterwards Chief Justice, in disposing of the excep- 
tion to the receiving the deposition in emidence, thus speaks: "His guilt, 
to reach that result, must be legally ascertained by a conviction, and 
that followed by a judgment. . . . This can only be done by the 
record, and that must show both a coinnsictiorz a d  judpeht;  otherwise i t  
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is incompletenot a full record of the cam The judgment may have 
been arrested and the conviction thereby rendered a nullity, as if it never 
had an existence." 

To authorize the loss of personal privileges as a witness or voter, there 
must be administered the appropriate punishment due to crime imputed 
and ascertained by a jury finding, or confessed, and the cause must come 
to an elnd by a final judgment disposing of it. Such must be understood 
to be the meaning of the term "conviction," upon which is dependent the 
incurring of such disabilities. Until this is done, and the cause fully 
disposed of, there has been no condemnation of the law, nor follow those 
further penal consequences to the personal status of the criminal; and 
this from the benignant rule, adopted in the construction of penal 
statutes of doubtful import, which interprets them favorably towards 
the accused. The language of the Constitution itself enforces the rule 
of construction in the present case, since, not stopping at the words "con- 
viction or confession in open court," it proceeds, and requires the 
person to be also "adjudged guilty," and this plainly implies the (390) 
concurring action of the judge to give it full legal effect. 

I n  the indictment it is alleged that the judgment consequent upon the 
verdict has been suspended-that is, put off, to be hereafter pronounced, 
if deemed proper, when, if ever, moved hereafter, i t  is exposed to an 
order of arrest, founded upon any substantial defect in the indictment 
itself, and if arrested, the force of the verdict is destroyed, and, in legal 
contemplation, there has been no conviction of crime, and can be no 
punishment inflicted to which the disability can attach. 

Moreover, while the prosecution remains in an unfinished state, no 
appeal is admissible to correct any errors in law that may have been 
committed on the trial, and which would render it invalid. 

There is another anomalous feature developed, if the rendition of the 
verdict suffices to produce this personal infirmity in the elector. The 
judge deems the conduct of the accused such, or for some other considera- 
tion, as not to require the present vindication of the violated law, and 
forbears to proceed; and yet the severe and heavier punishment of dis- 
franchisement cannot be arrested while the verdict remains, neither by 
the court nor through intervening executive clemency. 

If sufficient grounds were found for staying the hands of justice, as 
must be inferred from forbearing to render judgment, must it have been 
intended that the heavier blow should fall upon the offender, in the loss 
of citizenship, recoverable only in an action to be provided by legisla- 
tion? I n  either aspect of the case, I concur in the ruling of the court, 
that the indictment be quashed. 
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(391) 
STATE v. GILES. 

Bastardy Proceedimp-Fomw JucFgmemtLCo~mtitut.Io~Ass~nt,  
when prersumed Apt Time. 

1. The affidavit in a bastardy proceeding may be amended in the Superior 
Court, with the permission of the judge, and there is  nothing in the point 
that such amendments cannot be made, after the defects are pointed out 
by a motion to dismiss. 

2. A former proceeding in bastardy, which was dismissed for want of juris- 
diction, is no bar to a second proceeding based upon the same charge. 

3. The fact of illicit intercourse with others, even when approaching a habit, 
does not, in the absence of other evidence tending to prove the falsehood 
of the charge, rebut the presumption given by the statute to the examina- 
tion of the woman in bastardy proceedings. But it is  otherwise, if habitual 
intercourse with another man, about the time the child must have been 
begotten, is proven. 

4. Where, by statute, the Superior Court is authorized to t ry any case by 
consent a t  a term devoted exclusively to criminal actions, and a bastardy 
proceeding is regularly tried, the defendant making no objection until 
after verdict: Held,  that  in  law the defendant is deemed to have assented 
to the trial, and his objection was not in apt  time. 

5. The statute regulating the judgment in bastardy proceedings, by which a 
fine of ten dollars and the payment of fifty dollars for the support of the 
child are imposed upon the defendant, and he is imprisoned until he 
makes payment, is constitutional, as  the defendant can be relieved of the 
imprisonment under the insolvent debtor's law (The Code, see. 2067). 

BASTARDY PRocEEDmas, t r ied before Merrimon, J., a t  J a n u a r y  (crimi- 
nail) Term,  1889, of CUMBERLAND Superior  Court. 

T h e  defendant appealed. T h e  facts  a r e  s tated i n  t h e  opinion. 

Attovmey-Gerwral for the Shlte. 
F. J .  J m m  for defmdant. 

(392) SMITH, C. J. T h e  defendant being accused, u p o n  t h e  oath of 
M a r y  J. Warren ,  made  before a justice of t h e  peace of Cumber- 

l and  County, of being t h e  f a t h e r  of a bastard chi ld born  of her  body, 
upon  a w a r r a n t  issued by such justice, was arrested a n d  brought  before 
h i m  f o r  the  purpose of inqui r ing  in to  t h e  t r u t h  of t h e  charge. Upon  t h e  
t r i a l  of t h e  issue of paternity, it was  found  against him,  a n d  f r o m  t h e  
judgment  t h e  defendant appealed t o  the Superior  Court.  

At t h e  t r i a l  of t h e  issue a t  M a r c h  Term,  1889, of t h e  Super ior  Cour t  
of Cumberland, t h e  j u r y  returned a s imilar  verdict, a n d  thereupon it was 
adjudged, "that t h e  defendant p a y  a fine of t e n  dollars; t h a t  he  p a y  a l l  
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the costs of this case, and that he pay also into court, for the benefit of 
Mary J. Warren, the sum of fifty dollars, thirty dollars of which is to be 
paid in cash and the balance in installments of ten dollars cash each 
year hereafter, until the full amount be paid; and that he give bond in 
the sum of two hundred dollars, with sufficient sureties, to indemnify the 
county of Cumberland against the maintenance of the child, and he is 
ordered into the custody of the sheriff until this order is complied with." 
From this judgment the defendant appeals, assigning the various errors 
set out in the transcript of the case on appeal. 

Wher~ the came wne called f m  tria! the defecdant iiiave-ec! to gnash the 
proceedings g o n  several grounds: 

1. For a variance in the name of the mother, as she is designated in 
the affidavit and the warrant, in the first being called Mary K. Warren, 
and in the latter Mary Jane Warren. 

2. For that the affidavit fails to allege that it is made voluntarily, or 
that affiant is a single woman; and 

3. For .that it also omits to aver that the child is likely to become a 
county charge, or upon what particular county it may become a charge. 

Thereupon, leave was given to amend in these particulars, 
which being made, the motion to quash was denied, and the de- (393) 
fendant excepted to the rulings, both in refusing the motion and 
allowing the amendments. 

The aftidaxit and warrant to which the objections apply are not found 
in the record, and we must therefore accept the statement of what they 
contain as set out in the specifications of the appellant as correct, and 
we must also assume that the amendment allowed in the affidavit was 
with assent of the affiant and truthful in fact, so that the only question 
is as to the power of the court to permit amendments that remove the 
grounds of the appellant's objections. 

Without considering the consequences of a variation in the middle 
name, or the letter as an initial representing it, when the rightful Chris- 
tian and surname are given, in the absence of any evidence, or suggestion 
even, that both names do not designate one and the same person, or that 
either is borne by any one else, the defect, if any, is remedied by the 
permitted correction. The possession of the power of the court to correct 
such inadvertences, and to allow much more serious amendments, and 
even at a later stage in the case, is so well understood and settled in 
this State in civil actions, as not to require from us the production of 
decided cases. They will be found in Seymour's Digest, under title 
Amendment, to which we mill only add 8. v. Smiiih, post, 410. 

There is no force in the argument, that an amendment that removes - 
objections, valid in the form of the affidavit, as then existing, must be 
made before they are taken, and cannot be made afterwards, since it is 
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precisely for such a purpose the power is conferred, to  be exercised i n  
furthering the ends of justice, at  the discretion of the judge, in order 
that such as are trivial, and do not affect the substantial and understood 
matters in controversy, may be removed. The Code, sees. 289, 270. 

The defendant produced the record of the previous proceeding, 
(394) instituted against him upon the %me charge, and dismissed 

when carried to the Superior Court, as a bar to this. 
We have but a fragment of this case, and it is confined to what trans- 

pired in the cause after i t  reached the Superior Court, none other being 
sent up. I t  is very imperfect and inconsistent in itself even, for i t  
appears therefrom that a jury, whose names are mentioped, was im- 
paneled, "to try the issues of traverse, joined between the State and the 
defendant," and the verdict rendered is that, "the defendant is guilty, as 
charged in the bill of indictment." Then follows this entry : "Motion to 
quash for want of jurisdiction. Motion allowed." The explanation 
furnished in  the case transmitted to this Court is, that the issue was as to 
the paternity of the child, and that at  the trial it was shown that the 
said Mary Jane was born and had resided i n  Sampson County until her 
child was two months old, when she removed to Cumberland, and within 
twelve months thereafter made an affidavit charging the defendant with 
being its father, upon which that proceeding was based. 

Upon the ground, a's we understand, that the mother, not having re- 
sided in Cumberland for a year, had not acquired a settlement therein, so 
that the child had not become a, county charge, the jurisdiction did not 
then reside in the county. The Code, see. 3544. The year had, how- 
ever, expired before the present proceeding was initiated, and the former 
interposes no obstacle to the exercise of the jurisdiction that now does 
attach to try the cause upon its merits. 

I n  the course of the trial, to which the defendant assented, after his 
motion was overruled, the defendant proposed to put to the witness, 
W. M. Warren, then undergoing examination, the foIlowing interroga- 
tory: "Were you with Mary J. Warren in a certain field, where one 
B. A. Strickland was to meet her for illicit intercourse, upon a prior 
engagement, and you, being there, prevented her from carrying out the 

engagement 2" 
(395) Upon objection from the State the question was disallowed, 

and the defendant excepted, at the time stating that the evidence 
was sought to impeach her character as a witness. 

A question in  relation to an attempted intercourse between the same 
parties on another occasion was proposed, and in  like manner ruled out. 

The answer to these exceptions is found in the fact that illicit inter- 
course with others, and even when approaching a habit, does not, uncon- 
nected with other evidence tending to show the falsehood of the charge, 
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of which none appears, rebut the presumption given by the statute to the 
examination of the woman. and hence the defendant has not been made 
to suffer harm from the rejection of the evidence. .This is decided in 
8. v. Barmett, 75 N. C., 305, and in 8. v. Parish, 83 N. C., 613. 

I t  would have been otherwise if the proof had been of habitual inter- 
course with another man about the time when, in the course of nature, 
the child must have been begotten, as held in 8. vl. Britt, 78 N. C., 439. 

So, too, as the effelct is given to the examination without discrimina- 
tion as to the misconduct or reputation of the woman making i t  (for, 
indeed, the rery cene  disc!cses the want af virtue), neither w e d 4  these 
repel the statutory presumption, alone and unaided, and there was no 
error in refusing the evidence offered for the purpose stated. 

The defendant further objects to the assumption and exercise of juris- 
diction at the term of the trial, because, by law, i t  is devoted to criminal 
actions only, and moved to set %side the verdict for this cause. This 
objection comes too late after trial, as it involves acquiescence and 
consent. 

The act distributing the Superior Courts among the districts, after 
the increase in their number to twelve (Acts 1885, ch. 180), provides for 
the holding of four terms of the courts in the county of Cumberland for 
the trial of criminal cases. and two terms of two weeks each for the trial 
of civil cases alone, designating the time of each. 

But an amendment was made by the act of January, 1887, (396) 
ch. 37, to the clause appointing the terms for this county, by 
superadding thereto as follo,ws: "That any and all civil process may be 
made returnable to anv term of the courts for Cumberland. and after 
the criminal business is disposed of at any term set apart for the trial 
of criminal cases, the court shall proceed to hear and determine all civil 
cases which do not require the aid of a jury, and may try, by conselmt of 
pa~tiecs, any jury causa ,alt cAmn.d tevms." When a motion is not 
opposed, which,should be if any objection exists to its being granted, i t  
is deemed to be assented to, as held in Atkinsom v. Wh.itehead, 77 N. C., 
418, and subsequent cases following it. Much more does the voluntary 
entering upon the trial before the jury give, if not express and direct, an 
implied assent to the jurisdiction assumed and exercised. 

The remaining exception is to the judgment itself as inconsistent with 
the Constitution, though following the statute, in that it imposes upon 
the defendant the payment of fifty dollars for the use of the woman, and 
a fine of ten dollars besides, and imprisons for an indefinite period in 
case of defauIt in making payment. The fine is quasi but the 
payment of the residue is not, and the proceeding is not in the exercise 
of a criminal, but of a civil, jurisdiction in providing for the present 
support of the child, and an indemnity to the county in case of its be- 
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coming a further public charge. The commitment is i n  the usual form 
to secure obedience to its order, not, as the objection has it, "for con- 
finement" in  the house of correction for the term of twelve months, as 
might have been done under section 38 of The Code. 

The error in  the contention consists in  regarding the requirement of 
the payment of these amounts, and an  enforcement by imprisonment, as 

an award of punishment for a criminal offense, which i n  no sense 
(397) they are, unless the ten dollars fine may be so considered. I t  is 

but the exercise of a power to compel obedience to the order of 
the court, and an imprisonment from which the party may be relieved 
under the insolvent law, as if committed for fine and costs in a criminal 
prosecution. The Code, sec. 2967; S. v. Da(vis, 82 N. C., 610; S. v. 
Bryan, 83 N. C., 611. There is no error, and the judgment is affirmed. . - 

' No error. 
4 

Affirmed.. 

Cited: S. v. Parsow, 115 N. C., 736; S. v. Whita, 125 N. C., 678, 
686; S. v. Lila, 134 N. C., 739. 

STATE v. WILLIAM JACOBS. 

D i ~ t u ~ ~ b i n g  q Weliqkus Congregation. 

There were two parties of religious worshippers, each claiming the same 
church building, and each of whom posted up notices forbidding the 
other to enter upon the premises. On a certain sabbath the defendant 
and his associates took possession, and when the leader of the other 
party and his associates came up the defendant, and others aiding him, 
forbade and prevented their entering the church or woqshipping therein. 
Out of this controversy sprung an indictment of the defendant for dis- 
turbing a religious congregation: HsFd, that it was error to exclude 
evidence, offered on the part of defendant, to show the bona fldes of his 
conduct in taking possession of the church. 

CRIMINAL ACTION, tried before Philips, J., at May Term, 1888, of 
ROBESON Superior Court. 

The indictment against the defendant, found at January Term of 
Robeson Superior Court, charges that the defendant, "being a person 
regardless of the solemnities of the public worship of W," . . . 
did, in  said county, "wilfully interrupt and disturb a certain assembly 

of people, there met for the worship of Cod, at  a certain church, 
(398) known as New Hope Church, i n  the county aforesaid, by then 
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and there forbidding the said congregation to enter the house of worship, 
or hold a meeting therein, by then and there preventing the said congre- 
gation from entering into the said house of worship, to the great 
injury," etc. 

Upon this arraignment the defendant entered a motion to quash the - indictment, for that the facts set out do not constitute an indictable 
offense, the determination of which the judge reserved, until the evidence 
was heard, and afterwards denied. 

The defendant then put in  his plea of not guilty, upon the trial of 
which he was convicted by the jury, and from the judgment thereon 
appealed. 

The other essential facts are stated in  the opinion. 

Attorney-General and E. C. Smith for the Sta,te. 
No counsel for defendant. 

SMITH, C. J. The principal witness examined for the State, Calvin 
Lowry, testified substantially as follows: On the first Sabbath of the 
past year, a stated time for holding religious services in the church 
known as New Hope Church, he, with a wagon in  which were his family 
of ten or twelve persons, came to the house for religious worship, and 

,. found i t  surrounded with a rail fence three or four rails high, and 
found the defendant there, who had constructed a small room of about 
four feet square in  one of the corners of the house. . 

That on halting, defendant ordered the driver of the wagon to keep 
on, but by witness' direction he halted, and witness got out and started 
to the house, when he was met by the defendant and forbidden by him 
to enter, and was prevented from entering and prevented from having 
the religious services. 

That there were present at  this time from fifty to a hundred (399) 
persons, who had come to attend, and were compelled to hold 
their meeting a' short distance off in the open air, at  which, after ainging 
and praying, and giving out future appointments, the meeting was closed, 
and those in  attendance dispersed. 

That the place had been used for public worship for seventy-five or 
one hundred years, two houses built for the purpose had rotted down, 
one had been burned, and the present one put u p  in its place. 

That there were others with the defendant who were in  the small 
corner room, which he said was his residence, and was at  the open and 
unclosed part of the house. 

That defendant had posted notices forbidding any one to enter the 
church, as had been done by the other opposing claimants, forbidding 
those of defendant's party to enter. 
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This testimony was in  its material facts corroborated by other wit- 
nesses for the State, who were examined i n  reply to defendant's testi- 
mony. 

The defendant, examined on his own behalf, testified in substance: 
That he had forbidden the said Calvin Lowry to go upon the premises, 
telling him the land belonged to witness, and he so believed. 

H e  was then asked by his own counsel to state why he did this, the 
purpose of the inquiry being to ascertain if the disturbance was wanton, 
wilful and contemptuous. The question was disallowed, the proposed 
evidence ruled inadmissible on the Solicitor's objection, and the defend- 
ant excepted. 

Resuming, the witness said he told Calvin that there had been con- 
fusion enough, and witness wanted him to go on and let us alone, as he 
was disturbing our congregation; five or six persons standing around 
heard it. 

That Calvin then went away, took a chair out of his wagon, sat down 
and began to sing, while witness and those with him went to the school- 

house and there had their meeting. 
(400) That a t  the time of the conversation in  which Calvin was for- 

bidden to enter, none but himself and family had come-not 
more than a dozen had arrived, but the Sunday-school scholars came 
afterward, and thus increased the number, and witness was in  possession, 
nor had witness words with any one else except Calvin. 

That witness had himself been preaching i n  the house, and there was 
no more disturbance than such as resulted from his prohibiting, and 
thereby preventing, the use of the church that day by him and his party. 

That witness and his set held meetings in  the school-house, and he 
used the small inclosure in  the church as a place for prayer, when i t  was 
convenient, three or four times a week. 

I n  this testimony, of which the above is a summary, and relates to 
what occurred, the defendant is  sustained by another witness, and i t  
suffices to show what facts transpired to support the charge of disturb- 
ance of a religious meeting, and to warrant the verdict. 

Waiving the question of the sufficiency of the indictment i n  alleging 
a criminal intent, and of the evidence offered i n  its support, about which, 
as unnecessary, we abstain from expressing an opinion, we think there 
is error in excluding the testimony offered to show the bona fides of the 
action of the defendant, in asserting his supposed right of property in 
taking possession of the premises and excluding those who had come to 
worship. 

The gist of the offense charged is  the disturbance of a religious con- 
gregation, in  refusing to let them enter and engage in religious services, 
as i t  was accustomed to do, within the church building. There was no 
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interruption in the serqice held a short distance off under the tree, nor 
before, further than that produced by the demand and the attempt to 
enter, not attended with violence, and the defendant's refusal to allow it. 

This refusal is the criminal act imputed to the defendant and 
proved by the witness, and none other, by which the intended (401) 
religious services in the house were frustrated, and partially were 
conducted elsewhere. 

The conduct of the defendant was lawful, if he had a title to the 
premises; and if he had not, but born fidle believed he had such right to 
the premises, and acted under that belief, however inopportune the time 
and manner of asserting it, he did not incur liability to a public prosecu- 
tion, even though many persons had come to worship there, and were not 
allowed to do so. To amount to a misdemeanor, the disturbance of the 
contemplated religious exercises must not only be actual and voluntary, 
but wantom, proceeding from a reckless disregard of the time and place 
and an indifference to the rights of others, as interpreted in S. v. Ra,m- 
say, 78 N. C., 448, where the subject is discussed. 

The ruling in this case has been invoked in support of the :resent 
I 

prosecution, as establishing the proposition that the prevention of per- 
1 sons arrived at a place of public worship, and about to assemble for that 

puppose, when prevented from doing so by another, are disturbed and 
the criminal act committed. But the case does not go thus far. There 
the congregation had formed within the church, and were awaiting the 
beginning of the regular service by the minister, who was present in the 
pulpit, and, according to some of the witnesses, a voluntary singing, a 
prelude thereto, was going on. The defendant, who had been expelled, 
began to speak about the matter of his expulsion, when he was told he 
could not proceed, and definantly did proceed until put out of the house; 
and, reiintering, resumed his speaking, in disregard of repeated com- 
mands and remonstrances from the minister, and by his noise and dis- 
orderly conduct broke up the meeting, and the members present left and 
went home. 

This was declared to be the misdemeanor charged. Besides the actual 
disturbance of a religious corzgregation, not a cong~egatiom of religious 
pwsaw engaged in transacting secular business of the denomina- 
tion, held not to be an indictable offense in S. v'. Fisher, 3 Ired., (402) 
111, there must be in association with the act a criminal intent- 
that is, an intent to do, knowing the consequences, those acts which neces- 
sarily tend to disturb and do disturb such religious congregations in 
their worship, or to break i t  up and prevent the proposed religious 
services. I f  the intent does not coexist with the fact of disturbance, but 
is the sole result of an honest claim of property and of a right to possess 
and hold it, no ground is afforded for a criminal prosecution, unless it is 
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asserted and maintained in a violent and disorderly manner, and i n  
excess of the just and firm maintenance of the asserted claim. The court 
below put a different view, and refused to hear any evidence explana- 
tory of defendant's conduct and showing his good faith, sustaining the 
exceptions of the State on the grounds "that the acts must speak for  
themselves, and the defendant cannot be heard to say what was meant by 
his conduct." I t  is very true that the defendant could not be permitted 
to vary the nature or dispute the obvious and necessary results of what 
he did, as ruled in 9. u? King, 86 N. C., 603; 8. v? Voight, 90 N. C., 
741; Moore v. Came~on, 93 N. C., 51, and which follows and sustains 
Oheadha,m v. Hawl&nx, 80 N.  C., a t  page 161; but i t  is otherwise, where 
the act alleged to be criminal is done i n  the exercise of a supposed right, 
not extending beyond reasonable limits, and becomes a misdemeanor only 
when associated with a wanton intent, as has been already defined. The 
interruption charged consists, not in tumultuous conduct or violence or 
menace of violence, in  manner or word, but simply in withholding from 
present use the church in which the persons assembling had come to 
engage in worship; and surely, if this was done, a@ an owner, rightful or 
not, i t  would not constitute the grounds for a, criminal prosecution, as i t  

would not for a civil action, unless at  the instance of the party 
(403) having title. This is fully warranted by S. v. Hamlcs, 66 N. C., 

612; 8. v. Ellen, 68 N.  C., 281; S. v. Hause, 71 N.  C., 518; S. v. 
Crosset, 81 N. C., 579; S. vl. Ra,msay, mprai 

From the evidence i t  seems that there were two parties claiming the 
church, each of whom had posted up notices forbidding the other to enter 
upon the premises, and that the defendant, with his associates, took prior 
possession, and when the leader of the other party came, he and his 
associates were unable to enter, and out of this controversy springs the 
present prosecution, and accordingly each claims himself to have been 
disturbed by the other. 

The exclusion of the evidence tendered, as we understand the proposal 
to prove the bona fideis of the defendant's conduct i n  taking and main- 
taining possession, is an error entitling the defendant to a venire dle 
novioJ and i t  is so adjudged. 

Error. Venire de novlo. 

Cited: S. v. Spmy,  113 N. C., 688. 
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STATE v. J. M. SMITH. 

Town Chartem-Working 0% the Stveets C o m l p l s o ~ ~ T h e  Code, 
secs. 3803, 3818,3820, 3827. 

1. The charter of a town authorized its commissioners to adopt ordinances 
and regulations "for the improvement of the streets." The town com- 
missioners passed an ordinance requiring all male citizens, between the 
ages of eighteen and forty-five years, to work a certain number of days 
on the streets, and imposing a fine or imprisonment for wilful refusal 
so to do: Held, that such ordinance is valid, and a violation of it was a 
misdemeanor, within the jurisdiction of the mayor of the town, under The 
Code, secs. 3818, 3820. 

2. All towns have the right to enforce such ordinances as tfie above, unless 
inconsistent with their charters, by virtue of m e  Code, secs. 3803, 3827. 

CRIMINAL ACTION, tried before Philip8, J., a t  Spring Term, (404) 
1888, of RICHMOND Superior Court. 

The defendant was arrested by virtue of a criminal warrant, issued 
by the mayor of "the town of Rockingham," on 11 February, 1888, 
wherein he was charged with having violated the ov&mance No. 20 of 
that town, in that, on 27 January, 1888, he ('did unlawfully and wilfully 
fail to attend and work the streets and roads of the town of Rockingham, 
after being legally summoned so to do by the town constable," etc. ; and 
he was taken before the mayor, before whom he confessed that he had so 
refused to work on the said streets and roads; whereupon the mayor 
gave judgment that he be fined the sum of two dollars, and he, having ex- 
cepted, appealed to the Superior Court of the county of Richmond. I n  
the latter court he pleaded formally, not guilty. 

On the trial the jury rendered a special verdict to the effect that the 
defendant was, at  and before the time specified, between the ages of 18 
and 45 years; that he wilfully failed and refused to attend and work on 
the streets and roads of the town mentioned in  the warrant, after he had 
been duly notified so to do; that he was a taxpayer of that town; that no 
part of the taxes levied for defraying its expenses were applied to keep- 
ing the streets and roads therein in repair, and in opening the same, 
except for the purchase of lumber for the sidewalks and building bridges 
on the streets laid out but not completed; that the said ovdinance Nol. 20 
provided as follows, that is to say: "That every male citizen residing i n  
the corporate limits of said town, between the ages of eighteen and 
forty-five years, shall work the streets and roads of the town, under the 
direction of the town constable, three or more days in each year, that may 
be necessary to keep said streets and roads i n  a good condition. Any 
person liable to work on the streets and roads, who shall wilfully fail to 
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attend and work when summoned so to do, after notice of two 
(405) days, by the town constable, shall be guilty of a misdemeanor, and 

fined two dollars, or imprisoned two days, upon conviction before 
the mayor of said town." 

The court being of the opinion that the defendant was not guilty, a 
verdict to that effect was entered; thereupon, the court gave judgment 
for the defendant, and the Solicitor for the State, having excepted, ap- 
pealed to this Court. 

Attorney-General and E. G. Smith for the State. 
No counsel f o ~  defendank. 

MERRIMON, J., after stating the facts: The statute (The Code, sec. 
3820) makes it a misdemeanor for any person to violate an ordinance of 
a city or town, punishable by fine not exceeding fifty dollars or im- 
prisonment not exceeding thirty days. And it (sec. 3818) gives the 
mayor, or other chief officer of towns or cities, jurisdiction of such 
offenses. S. v. Cainan,, 94 N. C., 880; S. v: Wood, &I%., 855. SO that 
the mayor had jurisdiction of the offense charged in  the warrant, if, 
indeed, i t  was committed, and this depends upon the validity of the 
ordinance in question. I t  is not denied that the defendant violated it, 
as charged, if i t  had validity. 

The "town of Rockingham" is incorporated, and its charter (Pr. 
Acts 1887, ch. 101, sec. 19) confers upon its commissioners very large 
and comprehensive powers. I t  provides that they "shall have power to 
make such by-laws and adopt such regulations or ordinances for the 
government of said town as a majority of them may deem necessary to 
promote the interest and insure the good order and government of said 
town, for the impco~v~emmt of the streets, and the preservation of the 
health in the same, and to make all such other pqlice regulations as the 
interest, comfort and convenience of the citizens of said town may re- 
quire"; and section 26 thereof empowers them "to open and lay out any 

new street or streets within the corporate limits of said town, 
(406) . . . to widen, enlarge, make narrower, change, extend, or 

discontinue any street or streets, or any part thereof, within the 
corporate limits thereof," etc. 

I n  the absence of some provision otherwise appearing, expressly or by 
reasonable implication, the power thus conferred implied the further 
power and authority to employ means appropriate to accomplish such 
important purposes. Otherwise, the power conferred to improve, repair 
and keep in repair existing streets, and to open and change others, would 
be useless and nugatory. It is not to be presumed that such practical 
absurdity was intended. 
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I t  did not contravene any ~rinciple of law or any statutory 
to require all male residents of the town between the ages of eighteen 
and forty-five years to render reasonable compulsory services for such 
purpose, notwithstanding they may have paid taxes for other purposes. 
Every one may, in a proper way, be required to contribute of his per- 
sonal services, or his means, in the shape of assessments of money, or 
taxes proper, towards the due administration and enforcement of all just 
police regulations properly established. This is a part of the price he 
must pay for the support, advantage and protection of the government 
under which he lives, and of which he takes benefit in the protection of 
his life, liberty and property. Government could not live and be efficient 
without such exactions and contributions properly applied. 

The laws of this State from the earliest period of its existence have 
required the ordinary highways to be laid out and kept in repair, mainly, 
if not altogether, by compulsory services of the inhabitants of the dis- 
tricts or localities in which they were situate. Such assessments or ex- 
actions of service is a public charge, in addition to ordinary taxes, and 
is an appropriate means of keeping the public roads in proper 
repair, and there is no legal reason why streets and roads within (407) 
towns and cities may not be laid out, and be kept in repair by the 
like means, if their charters so allow. Cooley on Const. Lim., 637, 638; 
Dill. on Mun. Corp., secs. 678 (and note), 762. 

The commissioners had ample power to make the ordiullnce in ques- 
tion. The charter gave them authority, as we! have seen, to "adopt such 
regulations or ordinances for the government of said town as a majority 
of them may deem necessary to promote the interest and insure the good 
order and government of said town, for tha im,prov~emmt of the streets," 
etc., and there is no word or provision in it that restricts the power in 
respect to the manner or method of keeping the streets in repair. This 
Court, in 8. u. T h e  Cornm;isxiofiers of Halifax, 4 Dev., 345, in interpret- 
ing a charter provision substantially like t h d  we now have under con- 
sideration, held that the commissioners of Halifax had authority to 
require the inhabitants of the town, subject to work on the public roads, 
to work on the streets. 

That case is very much in point here, and fully sustains what we 
have said. 

But if there could be any doubt as to the interpretation of the pro- 
vision in question, i t  is removed by the general statute (The Code, sec. 
3803), in respect to towny and citim, which mpressly confers upon the 
commissioners thereof power to require streets to be laid out and kept in 
repair by assessments of labor against the inhabitants thereof. This 
provision is applicable to "the town of Rockingham," because not incon- 
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sistent with its charter, or any particular statutory provision in  respect 
to i t  (The Code, sec. 3827). 

There is, therefore, error. The court should, upon the special verdict, 
have directed a verdict of guilty to be entered and given judgment upon 

the same. The verdict of not guilty must be set aside, and a 
(408) verdict of guilty entered, and further proceedings had in  the court 

below according to law. To that end, let this opinion be certified 
to that court. 

Error. Reversed. 

Cited: S. v. Wilsm, 106 N .  C., 720; S. u. Abern,edhy, 190 N. C., 772. 

THE STATE v. ROBERT OAKLEY. 

False Pvetense-Ifitend-Special Verdict-When to be Set Aside: 

1. In an .indictment for  obtaining money by false pretense the htmt to 
defraud is an essential element in the offense, and therefore a special 
verdict, in which it was not found that the defendant had the intent 
either to defraud or not to defraud, is defective. 

2. A special verdict should find all the facts material to the determination 
of the issues raised by the pleadings, and if it fails to find any material 
fact it should be set aside and a new trial ordered. 

FALSE PRETENSE, tried before Bynum, J., at Spring Term, 1888, of 
the Superior Court of GUILFORD. 

The defendant is indicted for obtaining money by false pretense in 
violation of the statute (The Code, sec. 1625). H e  pleaded not guilty, 
and on the trial the jury rendered a sp'ecial verdict, finding facts, but 
omitting to find that ha had the inte.nt either to defraud or not to de- 
fraud. The court held that upon the facts found, he was not guilty. 
That verdict was entered, and thereupon there was judgment for him, 
from which the Solicitor for the State-he having excepted-appealed 
to this Court. 

Attorney-Gefieral for plaintif. 
No counsei for defelzdlaimt. 

(409) MERRIMON, J. The ~nItenlt to defraud is an essential element 
of the offense charged in the indictment, and as i t  was not found 
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by the special verdict that the defendant had, or had not, such intent in 
connection with the material facts charged, the court could not properly 
decide upon the facts found that he was guilty or not guilty, and hence 
i t  erroneously directed the verdict of not guilty to be entered. The 
special verdict was void, because the jury failed to find by i t  a material 
fact, and the court should have quashed it, and directed a new trial, or 
i t  might, before the jury was discharged, have directed them to find the 
fact omitted from their verdict as part of it. A special verdict must 
always embrace all the facts material to the determination of the issue 
of fact raised by the pleading; otherwise, it is imperfect and void, and 
the court cannot apply the law. I n  such case the material facts do not 
appear. 

The issue raised by the plea of not guilty has not been tried in con- 
templation of law, and, therefore, there must be a new trial. This is 
well settled by numerous decisions of this Court. S. vi. Bray, 89 N. C., 
480, and cases there cited. 

The judgment and verdict must be set aside, and a new trial ordered. 
To that end, let this opinion be certified to the Superior Court. I t  is so 
ordered. 

Error. New trial. 

Cited: S. a. Crump, 104 N. C., 764; S. vl. @orpo"r"ation, 111 N. C., 664; 
S. v. Ga&ewy, 117 N. C., 820; S. d. Bradley, 132 N.  C., 1061; S. v. 

1 Harmer, 143 N. C., 635; S. v. McClod, 151 N.  C., 731; S. v. Fisher, 

I 
162N.  C., 565. 

(410) 
STATE v. DAVID C. SMITH. 

Warmmts; Amentdmtmt o f ,  in Supe7.io.r Court. 

The Superior Court has power to amend, after verdict, a warrant brought by 
appeal of defendant from a justice's court, charging defendant with going 
upon the land of another, after being forbidden to do so, so as to charge 
that the 'entry was "wilful and unlawful," and to make the charge 
conclude, "against the peace and dignity of the State." 

INDICTMENT, for going upon the land of another, after being for- 
bidden, tried before Armfie~ld, J., at January Term, 1889, of the Supe- 
rior Court of PITT. 

The defendant was arrested upon a criminal warrant, issued by a 
justice of the peace, charging him with going upon the land of another 
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without a license, having first been forbidden to do so, in violation of 
the statute (The Code, see. 1120). He pleaded not guilty, and was con- 
victed in the court of the justice of the peace, and from the judgment 
there against him he appealed to the Superior Court, and on the trial, in 
that court, there was a verdict of guilty; whereupon, he moved an arrest 
of judgment, upon the ground, that it was not charged in the warrant 
that the entry upon the land was "wilful and unlawful," and that the 
charge did not conclude "against the form of the statute." Upon the 
motion of the Solicitor for the State, the court allowed the warrant to be 
amended in the respects mentioned, overruled the motion in arrest of 
judgment, and gave judgment against the defendant, from which he, 
having excepted, appealed to this Court. 

Attormey-Genera12 fov the State. 
C. M .  Bernard for def&,n8t. 

(411) MERRIMON, J., after stating the case : The alaendment of the 
warrant allowed did not change the nature of the offense charged, 

or affect the substance thereof, nor did i t  deprive the defendant of any 
defense he might or could have made. The power of the Superior Court 
to allow such amendments is very comprehensive, and is intended to 
help actions and proceedings, both civil and criminal, beginning in 
courts of justic,es of the peace. This authority to exercise such power 
has been repeatedly considered by this Court, and is well settled. 8. v. 
Va,ughan, 91 N. C., 532; S. v. Crook, ibid., 536; Singer Mfg.'Co. v. 
Balrrett, 95 N. C., 36. 

n r y  clearly the Superior Court had power to allow the amendments 
complained of, and properly did so. 

No error. Affirmed. 

Cited: S. a. GiTes, abte, 393; S. v. Sfies, 104 N.  C., 698; S. v. Pool, 
106 N.  C., 699; 8. v. Wilsom, ibid., 721; S. v. Ba.ke.r, ibid., 759; S. v. 
Normn,  110 N.  C., 487; 8. v. Davis, 111 N.  C., 732; S. v. G~eshom, 
113 N. C., 281; S. v. Je.nkins; 121 N. C., 642; X. v. Yellowday, 152 
N.  C., 796; S. vl. Poyth~ess, 174 N. C., 811; S. v. #ills, 181 N. C., 538; 
S. v. Holt, 195 N. C., 241. 
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THE STATE v. TOM. FARRAR. 

Record-When Case Remanded for Defects in Trwmript of- 
Arne'mdment, Nunme p ~ o  Tunc. 

1. The transcript of the record sent to this Court in a State case, failing 
to show that a court was held by a judge at the time and place prescribed 
by law, that a grand jury was drawn and sworn and presented the 
indictment, that the plea of not guilty was formally, entered, is fatally 
defective, and the Court will not proceed to decide the question presented 
in the assignment of error, but will remand the case, that the record 
may be perfected. 

2. Where a defendant was tried in the court below, as upon a plea of 
not guilty, the court, at  a subsequent term, ought, upon the facts being 
made to appear, to direct the plea to be entered nunc pro tunc. 

MOTION to dismiss an appeal in  an indictment for larceny, tried at  
February Term, 1889, of CHATHAM Superior Court. 

Attorney-Gmera,l f 0.r the Sta,te. 
s o  counsei for d$enda,nt. 

MERRIMON, J. The transcript of the record of this appeal fails to 
show that a court was held by a judge a t  the time and place prescribed 
by law; that a grand jury was drawn, sworn and charged; that a grand 
jury presented the indictment set forth in what purports to be the record 
in  open court or at  all; that the plea of not guilty was formally entered, 
and there are other defects of less importance. I t  is fatally defective, 
and we cannot decide the question intended to be presented by the assign- 
ment of error. 

The Attorney-General, insisting that the appeal is  without merit, 
moved to dismiss i t  for the causes stated. 

Enough is presented, by what purports to be the transcript of the 
record, to satisfy us that there is very probably i n  the court below a 
perfect record, or one that may be perfected, and we see also that i t  may 
be that the defendant can assign such grounds of error as might entitle 
him to a new trial. He  is  charged with larceny, the offense is serious, 
and we therefore deem it safe and proper to remand the case, to the 
end that the record may be perfected, if i t  is not so, and a perfect tran- 
script thereof sent to this Court, as the law requires to  be done. 

I f  the record does not fully set fo'rth what was done i n  the course of 
the action-as, for example, that the grand jury was drawn, sworn and 
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charged, and presented the indictment in  open court, or that the plea of 
not guilty was formally entered of reaord, when i t  was so treated by the 
court and parties, but was not so entered, by inadvertence, the court 
might-ought-the facts properly appearing, to direct a proper entry to 
be made n u m  pro tunc. Plainly, the court has the power, and i t  is its 

duty, to make its record express the truth in  all respects. 
(413) This Court has frequently, in the exercise of a sound discretion, 

with the view to justice, remanded cases not unlike the present 
one. S. v. Butts, 91 N.  C., 524; Spence v. Tapecott, 92 N. C., 576; 
S .  v. McDowelb, 93 N. C., 541; 5. vr. Jo~hnstom, 93 N. C., 559; Holly v. 
Holly, 94 N.  C., 639; Holly vl. Hodly, 96 N.  C., 229. 

Remanded. 

Cited: S. c., 104 N. C., 702; S. v. May, 118 N. C., 1205. 

STATE v. C. C. WALKER. 

Where a father sent his minor son to buy whiskey, for his (the father's) 
use, and the dealer delivered the whiskey to the son, knowing it was 
for the father: Held, that the seller was not guilty of selling to a minor, 
under section 1077 of The Code. 

INDICTMENT, for selling intoxicating liquor to a minor, tried before 
MacRa,e, J., at Fall  Term, 1888, of the Superior Court of BEAUFORT. 

The defendant was indicted under section 1077 of The Code. 
The indictment contained two counts, one for selling, and the other 

for giving, intoxicating drinks and liquors to one Fred. Gardner, who 
was under twenty-one years of age and unmarried. 

The evidence was, in  substance, that Fred. Gardner, an unmarried 
youth, about nine years of age, was the son of John Gardner; that John 
Gardner sent Fred. to one Bergeron, who was admitted to be a liquor 
dealer, and for whom Walker was clerk, for whiskey, and that Walker 

delivered i t  to Fred., for his father, by the direction and upon the 
(414) order of the father. The son testified, among other things: "I do 

not drink; the defendant knew that all the liquor was for 
papa," etc. 
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The father testified, in substance, that he sent his son Fred., either 
with an order or the money, for whiskey, and that i t  was for his (the 
father's) own use, and that prior to his instruction to the defendant he 
had refused to send him whiskey by the son. 

The defendant asked the court to instruct the jury: 
"1. That if the defendant knew the liquor was for the father and not 

for the minor, and that the minor was only a messenger for the father, 
defendant is not guilty. 

"2. That the father had the right to use his son as a messenger to 
carry liquor to him. 

"3. That if the father purchased liquor for himself, and the defend- 
ant knew this, udder the facts as testified in this case, it would be a sale 
to the father and not to the son, and the defendant would not be guilty." 

These instructions were declined, and "the judge instructed the jury 
that, if they believed the evidence, the defendant was guilty.'' 

Defendant excepted. There was a verdict of guilty, judgment and 
appeal. 

A t t o r n e y - G m e ~ a 1 2  fop t h e  Stmte. 
N;o coumse2 for defemdafit. 

DAVIS, J., after stating the case: We are unable to see how this, upon 
the facts stated, can be regarded as either a sale or a gift to the minor. 
I t  was not a g i f t  to anybody. I t  was a sa,la to the father, and the son 
was only a me4 enger; it was not a sale to the son. P The cases o S. v. Lmmewce, 97 N. C., 492, relied on by the Attorney- 
General, are not applicable to this case. I n  those cases the sales or gifts 
were made to minors and for the use, of the minors. I n  the former 
case the father had given the liquor dealer permission to give (415) 
spirituous liquors to the son, and it was properly held that the 

I permission of the father could not "su~pend the statute" and authorize a 
1 sale or gift of intoxicating drink to the son. I n  the case before us, the 

sale was made to the father and for the father, and it was only sent by 
the son as a messenger for the father. 

The Court can only pass upon the law applicable to the facts, and the 
very forcible argument of the Attorney-General was addressed rather to 
the moral than the legal aspects of the case. 

Prior to the emancipation of slaves, i t  was unlawful to give or sell 
liquors to a slave, without the written consent of the owner or manager 
of the slave. I n  X. vl. M c N a i l ;  1 Jones, 180, the defendant was indicted; 
the proof was that the defendant had delivered liquor to a slave upon 
the order and for one Higgs, who was the overseer. This Court held a 
conviction and judgment upon this evidence to be erroneous, and 
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Nwh, C. J., said: "The act under which the indictment is found had no 
intention to abridge the legitimate use of his slave by the owner; it is 
still left him; i t  is not denied he may use him as his agent." Fred. 
Gardner was but the agent or messenger of his father-the sale was to 
the father. 

Error. New trial. 

(416) 
STATE v. JAMES STOVALL. 

Agm'culturral Solcieties-Police; Regulations-Constitutional Law. 

1. The provisions of chapter 33, Acts of 1887, amending the charter of the 
Roanoke and Tar River Agricultural Society, incorporated under chapter 
88, Private Laws of 1870-'71, which forbids any person, not doing a 
regular business within half a mile of the grounds of the society, 
from selling, etc., any liquors, tobacco, or other refreshments, etc., within 
that distance from said grounds, and making it a misdemeanor so to do, 
is constitutional-not violating section 7, Article I, as to excEuswe emotu- 
rnents or privj&pes, nor section 31, as to perpetuities and nwnwolies. 

2. The power of the Legislature to enact laws conferring police powers, 
regulating traac, etc., in certain localities, etc., is established, and such 
power is properly exercised for the encouragement of agricultural societies, 
and providing regulations for preserving order and promoting the comfort, 
etc., of those assembled at their fairs. 

Z 
INDICTMENT for selling liquors, tobacco, etc., within one-half mile of 

the fair grounds of the Roanoke and Tar  River Agricultural Society, 
contrary to law, tried before Grravle*, J., at Spring Term, 1888, of the 
Superior Court of HALIFAX County. 

The jury rendered the following special verdict: ('The Roanoke and 
Tar  River Agricultural Society is a corporation, having been incor- 
porated under the laws of North Carolina, chapter 88, Private Laws 
1870-'71, which said act of incorporation was amended by the act here- 
unto annexed and by chapter 33, Private Laws of 1887. All of said acts 
are made a part of this case. 

"That during the annual fairs held by the said Society since the 
beginning and during the fair held on its grounds during the year 1887, 
privileges were leased to many parties to sell liquors, tobacco and refresh- 
ments, and goods, wares and merchandise, and the same were sold during 

its continuance within its said grounds. 
(411) ('That the defendant, James Stovall, leased a stand upon the 

lands of one R. W. Daniel, within one-half mile of the grounds of 
said association, and was engaged in selling food and refreshments dur- 



N. C.] FEBRUARY TERM, 1889. 

ing the holding of said annual fair of 1887, until he was arrested at the 
instance of said association. Said defendant was not doing regular 
business within the prohibited territory. 

"The above facts are found by the jury as a special verdict, and if his 
Honor is of opinion that the defendant is guilty, then the jury find him 
guilty." 

By chapter 88, Private Laws 1870-71, the Roanoke and Tar River 
Agricultural Society was duly incorporated. 

This act of incorporation was amended by chapter 33, Acts of 1887, 
limiting the capital stock of the company to $5,000, to be divided in 
such number of shares as the incorporators might determine, and by 
chapter 39, Acts of 1887, by adding the following section: 

"That it shall be unlawful for any person or persons, individual or 
corporate, to sell or offer for sale any liquors, tobacco or other refresh- 
ments of any kind whatsoever, or any goods, wares or merchandise of 
any kind, within one-half mile of the grounds of said association, during 
the week of their annual fair. Any one violating the provisions of this 
section shall be guilty of a misdemeanor, and upon conviction thereof 
shall be fined not to exceed two hundred dollars. This act shall not apply 
to persons doing regular business within the prohibited territory," 

Copies of the several acts referred to are annexed and made a part of 
the verdict, but i t  is not necessary here to set them out more fully than . 

above. 
"Upon said verdict the court adjudged the said James Stovall to be 

guilty," and there was a judgment, and defendant appealed. 

Attolrney-Geneva1 f o ~  the State. 
T. N. Hill alrd J .  M. Mullen, a,nd W .  E.  Da,wial (by b?-i.ef) for (418) 

defendant. 

D a m ,  J., after stating the caw: The defendant insists that the statute 
under which he is indicted is unconstitutional; that by the amendment 
in chapter 33, Private Acts of 1887, the Roanoke and Tar River Agri- 
cultural Society lost its original character and became a joint stock 
company, and the effect of the prohibitory section is to confer upon the 
association privileges denied to individuals, and is therefore in viola- 
tion of Article I, section 7, of the Constitution, which declares that "no 
man or set of men are entitled to exclusive or separate'emoluments or 
privileges from the community, but in consideration of public services," 
and also of section 31 of the same article, which declares that ('perpe- 
tuities and monopolies are contrary to the genius of a free State, and 
ought not to be allowed." 
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We are unable to see that any privilege or right is conferred upon 
"any man or set of men" which is denied to others, nor are we able to 
perceive that any "perpetuities or monopoly" is created by the act. 
Neither the corporation nor the corporators, nor any one else, can law- 
fully do, "within one-half mile of the grounds of the Roanoke and Tar 
River Agricultural Association," what the defendant is charged with 
having 'done. Whether the society can grant privileges "within" its 
grounds under such regulations as it may prescribe, is not presented for 
our consideration, but we can see nothing in the prohibitory section to 
prevent it. 

The power of the Legislature to enact laws conferring police powers 
and regulating traffic, etc., within particular localities, seems to be well 
settled. Intendent and Comm'rs of Raleigh v. flowe~ll, 1 Jones, 49; 8. v. 
Muse, 4 D. & B., 319; MuZte~ v. Commissiofiew, 89 N. C., 171; S. v'. 
Joyn,e~, 81 N. C., 534. Sections 1079, 3670 and 3671 of The Code 

impose restrictions and regulations, the constitutionality of which 
(419) have never been questioned. No vested rights are interfered with 

by such regulations. Cooley's Const. Lim., 746 to 750, 594 to 
598; Phdps zi. Raney, 60 N. Y., 10. 

Organizations such as the Roanoke and T a r  River Agricultural 
Society are justly considered of public benefit, and large numbers of 
people congregate at  their fairs, and from the very nature of such 
assemblies, regulations for the preservation of order are necessary, and 
the Legislature has the power to enact such laws and provide for such 
regulations as will preserve the good order and promote the interest and 
comfort of those who assemble for purposes of pleasure or for the ad- 
vancement of agricultural interests. The statute deprives no one of any 
vested right-interferes with no one's "regular business." 

No error. Affirmed. 

Cited: S. v. Mooye, 104 N. C., 718; 8. v. Summ,erfieZd, 107 N.  C., 899; 
S. 6. Tenamt, 110 N .  C., 612; 8. v. Bamhger; ibid., 527; S. v. Thomas, 
118 N. C., 1226; Broadfoot v. Fa,yettemUla, 121 N .  C., 422; Guy v. C o w  
mission~s, 122 N. C., 474; Durhmn v. Cotton Mills, 141 N. C., 644; 
S. 0. Wollf, 145 N. C., 445; Newell v. Qreen, 169 N. C., 463; X. v. Foller, 
193 N.  C., 293. 



X. C.] FEBRUARY TERM, 1889. 

STATE v. ELI WARD. 

Bwglory-Evidence, Prevlious Statememts of Witn,es$; DecZah-ations of 
Prisones in, His Own, Favor. 

1. Upon an indictment for burglarly it is competent for the State to show 
acts and conversations of the defendant which tend to fix him with a 
knowledge of the location of the premises, and the condition and cir- 
cumstances of the prosecutor. 

2. An impeached witness may be supported by showing previous consistent 
statements made by him. 

3. Declarations'of a prisoner, made after the crime was committed, in excuse 
or explanation of his acts, will not be received in evidence. Such declara- 
tions are competent only when they constitute part of the re8 g e 8 t ~ .  

INDICTMENT for burglary, tried before Ma8cBae, J., at January Term, 
1889, of the Superior Court of NORTHAMPTON County. 

The indictment contains two counts-the first charging the 
burglarious entering, with intent to kill and murder, and the (420) 
second with intent to steal. 

I t  was in  evidence that, on the night of 11 January, 1889, the dwell- 
ing-house of W. H. Farmer was entered about midnight, by breaking 
through the window, and a most violent assault made upon the said 
Farmer, the burglar using a razor; and after a desperate struggle, in  
which the said Farmer was cut in several places with the razor, the 

I 
burglar made his escape, having been first severely wounded by Farmer, 
who had wrested the razor from him and inflicted the wound therewith. 

There was much evidence tending, overwhelmingly, to identify the 
prisoner as the burglar. 

The witness, W. H. Farmer, whose testimony is sent up with the 
record, details with minuteness, and a t  much length, the occurrence, and 
incidents connected therewith, i n  which, among other things, he said 
that he did not recognize the person who broke into his house, but knew 
he was a colored man from his hair, and that a hat was left i n  the room 
by the burglar, which was afterwards identified as the prisoner's; that 
the prisoner had been at  his house about 10 o'clock on the night of the 
burglary to see him, as prisoner said, about some cotton which he had 
promised to deliver, but had failed to do so; "that he (the prisoner) did 
not come but once that night; that I (he) recognized him. H e  had been 
there four or five times at  night inside of two weeks, and once in  the day 
he came to the store." 

The prisoner objected to the testimony "that the prisoner had been 
there previous to the night of the alleged burglary.'' 
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Objection overruled. Prisoner excepted. This constitutes the first 
exception. 

One Lewis Jordan, a witness for the State, testified that he saw the 
prisoner the day after the burglary, and details what occurred, and, 

among other things, that the prisoner said one Farmer made him 
(421) mad over a bale of cotton, and that "he broke in on him to kill 

him," and that he (prisoner) "got cut mighty bad." 
The cross-examination of this witness tended to impeach him, and 

one D. A. Jordan was introduced and permitted to state what Lewis 
Jordan had told him, and that i t  was "almost identically the same as 
testified on the trial." This testimony was admitted, after objection, in 
corroboration of Lewis Jordan. This constitutes the defendant's second 
exception. . The counsel for the prisoner "proposed to ask this witness what state- 
ment the prisoner made before the magistrate." Objected to by the 
State, as (made) a t  a different time from any statement brought out by 
the State. Objection sustained and prisoner excepted. This constitutes 
the third exception. 

One Daniel Bishop, a witness for the State, testified that Mr. Farmer 
was married in December, and that when he went off to get married, 
witness stayed in  his house; that ''while Farmer was absent, Eli came 
the night Farmer went away to see Farmer; i t  was about 9 p.m. when he 
came. . . . H e  knocked at the door and said, 'Is Mr. Farmer in?' 
I said 'No; who is that?' H e  said, 'It is Eli  Ward.' Said he wanted 
to see Mr. Farmer. Asked if he could come in. Witness said, '0 yes.' 
H e  came, sat down, and asked witness if he was attending to Mr. Far- 
mer's house till he came. Was told that witness was. Prisoner asked 
witness if he was not 'afraid to stay there of nights'; was answered 'No.' 
He said, 'I suppose you have plenty of weapons to keep you from being 
afraid ?' Witness said, 'Yes, plenty-a double-barrelled gun, two pistols 
and two black-jacks.' He  asked witness, 'Don't you want a drink?' We 
took a drink. H e  got sleepy-got to nodding. I said, 'Eli, the clock 
struck 11.' H e  said, all right; said tell Mr. Farmer he was coming 

again tomorrow night. I said he wouldn't be there tomorrow 
(422) night. H e  said he and Mr. Farmer had right smart dealings to- 

gether-that Mr. Farmer had plenty of money there in  the safe. 
I told him I reckoned he had right smart of paper, but not much money. 
He said he had right much dealings with Mr. Farmer. H e  had shown 
him in there, and he knew there was money in there. H e  told me to tell 
Farmer that he was coming back to see him. He asked me did I have 
my gun loaded. I told him yes ; I showed him the gun and pistols. They 
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were not really loaded." Objection by the prisoner to all of the testi- . 
mony of Daniel Bishop. Objection overruled; defendant excepts. This 
constitutes the fourth exception. 

There was a verdict of guilty, judgment, and appeal by defendant. 

Attormy-Gemerml, R. B. PaebZes a d  W. 0. Bowen for the State. 
No couwd fov defelndant. 

DAVIS, J., after stating the facts: The evidence sent up with the record 
can leave no reasonable doubt as to the fact that the prisoner is the 
person who entered the house of W. H. Farmer on the night of 11 Janu- 
ary, and i t  tends strongly to show both the intent to murder and to steal, 
and there are not conflicting intents, and either was sufficient. 

The first and fourth exceptions may be considered together, as the 
admissibility of testimony excepted to in each rests upon the same princi- 
ple, namely, that each tends to fix the prisoner with a knowledge of the 
location, condition and circumstances of W. H. Farmer. 

I n  S. v. Hozua,d, 82 N. C., 623, the defendant was indicted for murder. 
The deceased was robbed on the night of the homicide, and it was offered 
in evidence that, twelve months before the homicide, the prisoner said 
to the witness, "Don't you reckon that if any one was to run in on old 
man Babel Autrey (the deceased) he could get a handful of money?" 
The Court said: "The evidence of this conversation is clearly ad- 
missible, if for no other purpose, that it tended to affect the (423) 
prisoner with a, knowledge of the reputation that the deceased had 
money in his house"-it was in proof that he had that reputation. 

We do not approve of the form in which the objection is taken to the 
testimony of the witness Bishop. I t  is "to all the testimony" of the 
witness, and seems to have been taken after it was all in, and the whole 
of it as sent up with the record in useless detail, though some of it was 
useless as harmless, but it was not incompetent. 

The second exception was to the admission of the statements made by 
Lewis Jordan to D. A. Jordan for the purpose of corroboration. I t  is 
well settled, at least in this State, that it is competent to support the 
testimony of an impeached witness by showing previous statements made 
by him consistent with those testified to on the trial. S. v. Whitfield, 
92 N. C., 831, and cases cited. 

The third exception is to the refusal to admit the declaraticms of the 
prisoner, made at a time different from those called out by the State. I n  
8. 6. McNair, 93 N. C., 628, the Chief Jwbice said: "It is settled by 
repeated adjudications, that declarations of a prisoner, made after the 
criminal act has been committed, in excuse or explanation, at his own 
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instance, will not be received, and they are competent only when they 
accompany and constitute part of the res gestce." This case and the 
authorities there cited conclusively dispose of the defendant's third ex- 
ception adversely to him. 

No error. Affirmed. 

Cited: S. v. Brabham, 108 N. C., 796; S. v. Stubbs, ibid., 775; Burnett 
v. R. R., 120 N .  C., 518; S. v. Petemom, 149 N. C., 535. 

Larrceny, Not Nece.ssa#vy thaf the! Talking be Se'c~etly Done-Property 
laid in B,a,ilss-Imdictmefit. 

1. While secrecy is the usual evidence of a felonious intent when one takes 
the goods of another, it is by no means the only evidence of such intent. 

2. Prosecutor dropped some money and the prisoner caught it up. Prosecutor 
asked for the money, whereupon prisoner said: "Oh, hell! You ain't 
going to get this money." Prosecutor started toward prisoner and 
prisoner put his hand to his breast and threatened to kill prosecutor if he 
followed him: Held,  that it was proper to instruct the jury, that it was 
for them to say whether the taking of the money was with a felonious 
intent or not. 

3. The ownership of property stolen can be charged in an indictment for 
larceny as being in a bailee. 

4. A bill of indictment charging A. with larceny, and containing a count 
against B. for aiding, etc., will be sustained, it not being shown how A. 
was prejudiced thereby. 

INDICTNENT for larceny, tried before MacRae, J., at January Term, 
1889, of NORTHAMPTON Superior Court. 

The indictment charged the defendant, Robert Powell, and one Wil- 
liam Bailey, with the larceny of twenty dollars, the property of John 
Whitaker, and contained a second count charging said William Bailey 
with aiding, etc., said Powell in stealing, etc., the same twenty dollars. 

Powell~pleaded not guilty, and was put on his trial. Bailey was not 
tried. 

John Whitaker, a witness for the State, being the person whose money 
was alleged to have been stolen, testified in  substance as follows: On a 
certain day he went to Weldon for some bagging, and carried with him 
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about forty dollars, the property of Mrs. Coker, to get it changed for her. 
William Bailey saw him with the money and watched him pretty closely 
until he got through trading. Witness and Bailey left .Weldon 
together, and crossed the bridge. While crossing the bridge (425) 
witness saw the defendant Powell about thirty yards ahead. After 
crossing the river, witness proceeded to count his money, of which he 

. had some silver, and twenty dollars in "greenbacks." He commenced to 
put the silver in a sack, and in doing this dropped the twenty dollars in 
"greenbacks," which consisted of four five-dollar bills. The defendant, 
Robert Powell, caught it up-the four five-dollar bills that had been 
dropped. "I asked him for it like a gentleman, and he said: 'Oh, hell! 
You ain't going to get this money.' I run my hand in my pocket for my 
knife. Bailey held me. Defendant went off with my money. I got 
loose from Bailey and started after defendant. He put his hand to his 
breast and threatened to kill me if I followed him." Witness then went 
back to weldon and had the defendant arrested. 

On cross-examination he said that some of the money was his and 
some was Mrs. Coker's, and he could not exactly tell whose money the 
four five-dollar bills were. He had some money and he carried some for 
Mrs. Coker to get i t  changed. Had paper money of his own when he 
went to Weldon; thought he had a bill as large as ten dollars. He denied 
the truth of the matters testified to subsequently by the defendant. 

The above was the case for the State. 
The defendant testified, in substance, that he had won the money, 

about which Whitaker had testified, in a wager with Whitaker; that 
Bailey was stake-holder, and had handed him the money after he had 
won it. 

After introducing some further testimony, tending to corroborate his 
statement and to impeach the testimony of Whitaker, the defendant 
closed his case. 

The defendant's counsel asked the court to charge: 
"1. That defendant is not guilty according to the evidence. 
"2. That if the witness, John Whitaker, was the servant or 

agent of Mrs. Coker, and the money taken was the property of (426) 
Mrs. Coker, i t  should have been so charged in the bill of indict- 
ment. 

These instructions were refused, and defendant exceptid. 
His Honor charged the jury: 
"1. The first question is as to the property. Was the money the 

property of Whitaker as charged in the indictment? If the money was 
intrusted by Mrs. Coker to Whitaker, to carry to Weldon and have 
changed for her, and he did take it to Weldon and have it changed, and 
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was carrying it  back to her, he had a special property in  the money while 
it  was in his possession, and it  was properly charged in the bill as 
Whitaker's property. 

"2. Did the defendant steal i t ?  If Whitaker dropped the money and 
defendant caught i t  up, and when Whitaker started after him another 
man held him, and the defendant went off, and upon Whitaker's getting 
loose from the man who held him, and starting in pursuit of defendant, 
the defendant threatened to kill him if he followed him, it is for you to 
say whether the taking of the money by the defendant was with the 
felonious intent to deprive the owner of his money and convert the same 
to his own use. Did he intend to steal it when he took it  ? I f  he did, he 
is guilty. I f  he did not, he is not guilty. 

"3. If the evidence of the defendant is the true statement of the 
matter, he is not guilty." 

There was a verdict of guilty, and defendant was sentenced by the 
court. 

Defendant appealed, and assigned error as follows : 
"1. His Honor erred in refusing the instructions prayed for. 
"2. His Honor erred in the instructions given. 
"3. His Honor having instructed the jury that, 'if the evidence of the 

defendant is the true statement of the matter, he is not guilty,' he 
(427) should have instructed that, according to the evidence of' Whit- 

aker, the offense was not larceny, but trespass. 
"4. Because of errors in the charge concerning the ownership, and the 

averment of the ownership of the money. 
"5. Because of a count in the bill of indictment against William 

Bailey as accessory. 
"6. Because of any and all other errors appearing in the record." 

Attorney-Genle.ral for the Stade. 
No counsel for defendant. 

SHEPHERD, J. The defendant contends that he is not guilty, because 
"there was no artifice to conceal the fact that he had gotten the money 
in his possession; that there was no effort to conceal the fact of the 
taking, and that the prosecutor knew who had his money, and against 
whom to bring his action." 

For these positions he relies upon 8. v. Deal, 64 N.  C., 270, and X. v.  
Xowb, Phil., 151. The proposition is, that there can be no felonious 
intent where the taking is done openly and there is no effort to conceal. 
S. v. Deal, supra, is a leading case in this State upon the subject of 

felonious intent in larceny, and while the conclusion reached by the 
Court is generally regarded as correct, much that is said in the opinion 
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has been questioned, and the doubts which have arisen have been greatly 
strengthened by the forcible dissenting opinion of Mr. Justice Rodma,%. 
I t  will be observed that, in addition to there being no effort to conceal in 
that case, there was another element which was sufficient to have en- 
titled the defendant to a new trial: that was, as the learned Chief 
Justica says, "a seeming excuse for the artifice by wfiich he (Deal) 
got possession of the note. . . . The defendant alleged that the title 
to the land for which he had executed his note was not good, for  
that it was subject to a dower right; and, being dissatisfied with (428) 
this state of things, he resorted to a trick to get hold of the note, 
for the purpose of cancelling it." The trial judge did not submit this 
view to the jury, and the defendant was thus deprived of the "seeming 
excuse" for his conduct. 

We think that this view of the case had muah to do with the decision 
of the Court, and in this we are sustained by Whar. Crim. Law, Vol. 2, 
sec. 1787, where the author, speaking of X. v. Deal, says: '(It was held 
that this was not larceny, larceny implying stealth, and this being a 
forcible taking under color of right." 

We shall not attempt to "run and mark" the shadowy line between 
trespass and larceny, but we cannot yield our assent to the inference 
drawn by the defendant from the language of the opinion, that there 
can be mo case of larceny unless there is an effort to conceal on the part 
of the offender. 

The language quoted in the opinion from Judge Hende~son has never 
passed into judicial decision, and we have been unable to find in our 
edition of Foster, cited in S. v. Sowb, supm,  anything in support of 
the doctrine that the taking must be done in such "a manner as to show 
an intent to defraud the owner, by concealing from him who took it, so 
that he shall not know what hag become of his property and against 
whom to bring his action to recover it." 

As far as our investigations have extended, we have found no such 
criterion laid down in any of the books. True, Mr. Wharton, in his 
Criminal Law, Vol. 3, sec. 1876, states that where the taking is openly 
done, it is but a trespass, and, perhaps, similar expressions may be found 
in other modern works, but upon reference to the notes i t  will be seen 
that they are based upon Hale, P. C., 509, where it is said that if the 
taking is done openly it '(carries with it an evidence only of a trespass"; 
but these authors fail to add the following language of Lord Hale, used 
in the same connection: "But in cases of larceny the variety of circum- 
stances is so great and the complications thereof so mingled, that 
it is impossible to prescribe all the circumstances evidencing a (429) 
felonious intent or the contrary, but the same must be left to the 
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due and attentive consideration of the judge and jury; wherein the rule 
is, in d u b k ,  rather to incline to an acquittal than conviction." From 
which, it seems, says Judge Rodman, "that Lovd gale  did not think an 
open manner of taking inconsistent with larceny, but only a circum- 
stance, from which the jury might infer an absence of felonious intent." 

We fully concur with the Chief Justice and Judge Hendemon, that a 
prominent feature of larceny is "that the act be done in a may showing 
an intent to evade the law, that is, not to let the owner know who took 
the property," etc., but we cannot agree that this is the only way the 
felonious intent may be manifested in larceny, any more than that con- 
cealment, as the Chief Justice suggests, is necessary in robbery. I t  is 
true, .as Blackstone says, Vol. 4, 232, that "the ordinary discovery of a 
felonious intent is where the party doth i t  clandestinely, or being charged 
with the fact, denies it. But this is by no means the only criterion of 
criminality; for in cases that may amount to larceny the variety of cir- 
cumstances is so great, and the complications thereof so mingled, that it 
is impossible to recount all those which may evidence a felonious intent 
or animus furam&; wherefore they must be left to the due and attentive 
consideration of the court and jury." To the same effect is that accu- 
rate and discriminating writer, Mr. Chitty, who, in his Vol. 3, 927, on 
Criminal Law, says that "the openness and notoriety of the taking, where 
possession has not been obtained by force or stratagem, is a strong cir- 
cumstance to rebut the inference of a felonious intention (1 Hale, 507; 
East, P. C., 661, 662) ; but t?&d allona wilt not m&e it the lelss a felomy 
(Eel., 82 ; 2 Raym., 276 ; 2 Vent., 94)." . . . On page 926, he says : 
"Where the taking exists, but without fraud, it may amount only to a 

trespass. This is also a point frequently depending on circum- 
(430) stantial evidence, and to be left for the jury's decision." East, 

P. C., Vol. 2, 662, after speaking of the evidences of a felonious 
intent, says: "And the circumstances of the party's offering the full 
value or more at the time ought to be left to them (the jury) to show 
that his intention was not fraudulent, and so not felonious, for it does 
not necessarily follow, as a comcFusiota of hw, that if the value of the 
thing taken be offered to be paid at the time, the intent is, therefore, not 
felonious, though i t  is, I apprehend, pregnant evidence of the negative." 
Greenleaf Ev., Vol. 3, sec'. 157, sustains the view that the mere fact of 
the taking being without concealment, is evidence which should be left to 
the jury. He says that it "would be pregnant evidence t o  the jury that 
the taking was without a felonious intent.'' 

I n  Kffiuughds cake, 10 Grattan, 758, the defendant was held guilty of 
larceny of his bond, under circumstances similar to those in S. v. Deal. 
Moncura, J., dissented, on the ground that the bond was given for land; 
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that there was a controversy about the boundaries, etc., and that this, in 
connection with the open manner in which it was taken, showed that 
there was no felonious intent. He expressly admits that concealment is 
unnecessary. I t  is true, he says, "that secrecy, though a usual, is not a 
necessary, attendant of larceny, which may be, and sometimes is, com- 
mitted openly." None of the definitions of larceny require that the 
taking be done secretly. 

I t  must be done, says Foster, 124, with a wicked, fraudulent intention, 
which is the "ancient known definition of larceny: F~audulenta ob- 
trecta,tio rei d i e m  invita domino." 

Lo& Hole, P. C., 508, says: "As it is cepit and a.spwtqvit, so it must 
be felonice or andmo furandi; otherwise, it is not felony, for it is the 
mind that makes the taking of another's goods to be a felony or a bare 
trespass only; but because the intention and mind are secret, the inten- 
tion must be judged by the circumstances of the fact." 

"The felonious intent, or animus furarndi, means an intent (431) 
fraudulently to appropriate the goods. Whether the intent existed 
or not, is entirely a question for the jury, which, as in all other cases of 
intent, they must all infer from the words or acts of the defendant o r  the 
nature of the transaction." Archbold Crim. Practice and Pl., 2 Bol., 
6 ed., 366-4. 

I n  his Pleading and Evidence, 3 Am. Ed., 173, Arohbold thus defines 
the felonious intent: "But larceny, as far as respects the intent with 
which it is committed, . . . may, perhaps, correctly be defined thus : 
where a man knowingly takes and carries away the goods of another, 
without any claim or pretense of right, with intent wholly to deprive the 
owner of them, and to, appropriate or convert them to his own use.'' 

These authorities, we think, conclusively establish that, while secrecy 
is the urmd evidence of the felonious intent, it is by no means the only 
manner in which it may be proved. 

I n  our case every ingredient of Mr. Archbold's definition is present. 
The defendant knlo~wingly took the goods of another, and he made no 
pretense whatever of any claim or right to them. 

I t  is shown, as clearly as any fact can be shown, that he intended to 
wholly deprive the owner of them, and to appropriate them to his own 
use. And yet it is insisted that because he showed such a reckless disre- 
gard of the consequences of his outrageous act, he could not, as a matter 
of law, have a fraudulent or felonious intent. 

The defendant, according to the testimony of the State, "catches up" 
the money of the prosecutor. When it is demanded, he says to the 
prosecutor, "Oh, hell! You ain't going to get this money." His com- 
panion holds the prosecutor when he attempts to regain the possession. 
The defendant walks off with the money, and when finally the prose- 
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cutor releases himself and starts in pursuit, the defendant puts 
(432) his hand to his breast "and threatens to kill him if he continues 

to follow." 
We think these circumstances afford strong evidence that there existed 

in the mind of the defendant a fraudulent and felonious intent. 
Such open taking, where there is neither force nor stratagem, is very 

unusual, and, as we have seen, is a "pregnant" circumstance in favor of 
the nonexistence of the felonious intent. Strong evidence, therefore, is 
necessary to sustain a conviction in such case. The circumstances de- 
posed to by the prosecutor clearly pointed to the existence of a felonious 
intent, and we cannot but think that, if the facts of this case had been 
 resented to the late distinguished Chief Justice, he would have un- - 

I hesitatingly sustained his Honor in submitting them to the jury. 
The principles we have declared dispose of exceptions 1, 2, 3 and 6. 

Exception 4 is without merit. The prosecutor, it appears, was the 
bailee of Mrs. Coker, and, therefore, had a special property in the money. 
See 8. v. Allen, post, 433, and the authorities cited. 

We are unable to see how the rights of the defendant were injuriously 
affected by the count against Bailey. I t  seems that he was not tried 
with this defendant, and there is nothing in the record to suggest that 
the defendant was in any way prejudiced. 

No error. f+ Affirmed. 

Cited: S. v. Bradbum, 104 N. C., 882; S. v. Hill, 114 N. C., 782; 
S. q. QOIY, 119 N. c., 903; s. V .  iv;ch~bo.lli, i24 N. c., 823; S. V. BOY, 
131 N. C., 805; S. v. Kivkla,d, 178 N. C., 812; S. v. ITolde~, 188 

C 
N. C., 563. 

- 

(433) 
STATE v. ANTHONY ALLEN. 

Larceny, Property may he laid irt BaiiZeecCircumstamtiat EvII'dence- 
CenerraZ Ve~dict  wihere thwe a m  Two Counts. 

1. Where A. had meat in his possession-in his own smokehouse-keeping it 
for B., who lived with him, the property may be laid in A. in an indict- 
ment for larceny. 

2. Where the evidence is circumstantial, the accused is not entitled to a 
charge, that it must be as conclusive as if an "eye-witness" had testified 
to the fact. 
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3. A general verdict of guilty on an indictment containing two counts, one for 
larceny, the other for receiving, is valid, although the jury were in- 
structed to return a verdict of "guilty on the second. count," if satisfied, 
etc., from the evidence on the part of the State. 

CRIMINAL ACTION, tried befofe H a c R a e ,  J., a t  January Term, 1889, 
of ~ O R T H A M P T O N  Superior Court. 

The defendant was charged in  the indictment with the larceny of 
some pork, the broperty of James I. Deloatch, and there was a second 
count for receiving the same. 

Defendant asked for the following special instructions, which were 
refused : 
"1. The State having proved by the prosecutor, James I. Deloatoh, 

that the pork stolen was the property of Polly Parks, the defendant 
cannot be found guilty. 

"2. The evidence being entirely circumstantial, i t  must be as strong 
and conclusive as if one credible eye-witness had testified to the fact." 

On the question of circumstantial evidence, the court instructed the 
jury, in substance, that the State must prove each fact or circumstance 
beyond a reasonable doubt, and so as to leave no reasonable hypothesis 
consistent with the innocence of the accused; "in other words, i t  must 
satisfy you fully of defendant's guilt," and if they were so satis- 
fied they should respond as their verdict: "Guilty as charged in  (434) 
the second count of the bill," otherwise to return a, verdict of 
"not guilty." 

There was a general verdict of guilty, and defendant appealed, assign- 
ing as errors-exception having been taken in  apt time-the refusal to 

1 give the instructions asked, errors in  the charge, and that judgment was 
entered upon the general verdict, which failed to designate on which 
count the defendant was guilty. 

The other facts necessary to an understanding of the decision of the 
court are stated i n  the opinion. 

Attorney-General and 8. B. Peebles f o ~  t h e  Xtate. 
No coumsel fov the dafendant.  

SHEPHERD, J. The first instruction prayed for by the defendant was 
properly declined. I t  was in evidence that on Saturday before Christ- 
mas the prosecutor's smoke-house was broken open and twenty-three 
pieces of meat were stolen; that on the previous Tuesday the prosecutor 
had killed five hogs, cut them up and placed the meat in  his said smoke- 
house. I t  was also in  evidence that the hogs belonged to his sister, Polly 
Parks, who had been living with him since the death of her husband, i n  
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June; that the hogs were brought to the prosecutor's in October, and 
"that she was to live out of" (them). 

The prosecutor stated that he had not spoken of charging his sister 
with any part of the meat. He further testified that "he had the meat 
in his possession, keeping it." 

These circumstances, we think, fully sustained his Honor's charge, to 
the effect that the prosecutor had such a special property in the meat as 
would sustain the indictment. Wharton's Grim. Law, s'ecs, 1824, 1830; 
S. v. Harrdison, 75 N. C., 203; Owens v. Stdo, 6 Hump., 330; S. v. 

Jenkirwr, 78 N. C., 478. 
(435) This latter case was cited by the defendant, but, we think, is 

authority against him. Thera the property was laid in the mere 
lagent or servant of the railroad company, and the court held that it was 
improperly charged. Judg~ga R e d e  thus tersely illustrates the principle : 
"A. is the owner of a horse; B, is the special owner, having hired or 
borrowed it, or takm iC to keep for a time. C. grooms it, and keeps the 
stables and the key, but is a mere servant, and has no property at all; if 
the horse be stolen, the property may be laid to be either in A. or B., but 
not in C., although he had the actual possession, and the key in his 
pocket." 

I n  our case the prosecutor was not the mere agent or semant of the 
owner, but he had the meat in his possession, in his own, smoke-house, 
keeping it, as the evidence tends to show, for his sister. 

The other authority, S. v. Burgess, 74 N. C., 272, cited upon this 
point, is equally inapplicable, the special property in that case being in 
three persons, and the indictment charging it to be only in one. 

The second prayer, that the evidence being circumstantial, it must be 
as conclusive as if an "eye-witness" had testified to the fact, was also 
properly refused. S. v. Gele, 92 N. C., 756. His Honor's charge upon 
the degree of proof was as favorable to the defendant as the law per- 
mits. There was a general verdict of guilty. 

This exception is of no force. S. v. Jones, 82 N. C., 685, which is 
directly in point. 

We have carefully examined the charge of the court, and we are 
unable to find any error. 

No error. Affirmed. 

Cited: S. v. Powell, ad@, 433; S. v. CTO~S ,  106 N.  C., 651; S. v. Toole, 
ibd. ,  741; 8. v. MacRae, 111 N.  C., 666; S. v. HarberE, 185 N. C., 763. 
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(436) 
STATE v. BRYANT ET AL.* 

- Fo~cibla Entry, under Tho Code, see. 1028-Essentials of Bill of Irdict- 
m m t  under sectiom 1028-Actual Possession-Attempted E n t ~ y .  

1. The essential element of the offense of foroible entry, under The Code, 
see. 1028, is, that the lands, etc., must be in the actual possession of him 
whose possession is charged to have been interfered with, and a bill is 
defective which fails to charge such a possession. 

2. To constitute actual possession, there must be an actual exercise of 
authority and control over the land, either in person or by the family 
or servants of the person alleged to be in possession. He need not at all 
times be personally present on the premises. 

3. A charge in the indictment that the prosecutor was "seized in his demesne 
as of fee," etc., of land, is not a sufficient charge of possession under 
The Code, see. 1028. 

4. An ineffectual attempt to make such an entry as is forbidden by The Code, 
see. 1028, is not punishable under that section, although it might consti- 
tute another offense. 

CRIMINAL ACTION, tried before Avmy, J., at Spring Term, 1888, of 
NASH Superior Court. 

The'indictment charges that B. F. Amerson '(was seized in  his demesne 
as of fee of and in  a certain tract of land, situate and being in  the county 
of Nash, and State aforesaid, with the appurtenances thereof, and the 
said B. F. Amerson, being so seized thereof as aforesaid, A. Bryant, 
S. P. Gill and J. W. Murray, in the county of Nash and State afore- 
said, afterwards, to wit, on the fifteenth day of September, 1887, into 
the said land and appurtenances, with force and arms, with strong hand 
and with multitude of people, unlawfully and wilfully did make entry, 
contrary to the statute in  such cases made and provided, and against the 
peace and dignity of the State." 

The defendants moved to quash the same on the ground that it (437) 
did not charge "that the prosecutor was i n  possession when the 
entry was made." The court allowed the motion, gave judgment for the 
defendants, and the solicitor' for the State, having excepted, appealed to 
this Court. 

Attormy-General for the Sta~te. 
Bunn d2 Battle f o ~  defendant. 

MERRIMON, J., after stating the case: An essential element of the 
offense of fo~cible emtry, as defined by the statute (The Code, sec. 1028), 

*AVERP, J., did not sit in this case. 
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is that the "lands and tenements, or term of years," must be not simply 
in the constructive, but in the actual possession of the person whose 
possession is charged to have been interfered with. I t  is the invasion of 
such actual possession with strong hand or a multitude of people, or a . 
degree of force greater than a simple trespass, that tends to produce a 
breach of the peace, whether it actually does so or not, that makes up a 
constituent part of their offense. By actual possession is not meant that 
the person having it is continuously present in person on the land, but 
that he actually exercises authority and control over it, whether person- 
ally present or not-as by having it cultivated o r  used for some purpose 
by his family or servants. 

Hence, i t  must be charged in the indictment, by apt words, that the 
person whose possession has been disturbed was in the possession of the 
land at the time of the entry; that he was expelled therefrom, etc. Other- 
wise, the offense would not be charged. 

I n  the indictment in question, i t  is not charged that the prosecutor was 
in possession of the land, and that he was expelled therefrom, etc. I t  
was, therefore, properly quashed. The offense was not sufficiently 
charged. 

I t  was suggested on the argument, that the charge that the prosecutor 
was "seized," etc., sufficiently charged his possession of the land. Such 

was not its purpose or effect. I t  charged the nature of the 'estate, 
(438) the relation of the prosecutor to it, and embraced only such pos- 

session as was necessarily incident to it, but not necessarily actual 
possession-it might be constructive possession only. Besides, it is not 
charged that the defendant was in possession at the time of the entry, 
or that i t  was consummated by his expulsion therefrom. By entry is 
meant taking possession by forcible means, indicated by the statute, and 
the offense is not complete until such entry is made. An ineffectual 
attempt to make such entry might constitute another different offense. 
S. vl. M i l k ,  2 Dev., 420; 8. 6. Po~lTo~ck, 4 Ired., 305; 8. v. Jasobs, 94 
N.  C., 950; S. v. Walker, 10 Ired., 234; S. v. Cfccldwell, 2 Jones, 469; 
Bish. on Cr. Law, see. 484; Ros. Cr. Ev., see. 536; Whar. Pre. Indts. and 
Pleas, 492. 

No error. Affirmed. 

Cited: 8. v. Crawley, ante, 355; S. v. Childs; 119 N. C., 860; S. v. 
Webster, 121 N. C., 588; 8. v. Newbury, 122 N. C., 1079. 
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STATE v. DAVID BELL. 

Where no exceptions are made below, and no error is apparent upon the 
record, the judgment will be affirmed. 

THE defendant was indicted for rape, and tried before Boykin,, J., at 
August Term, 1888, of the Superior Court of MADISON County, and, 
upon conviction and judgment, appealed to this Court. 

A t t o r n e y - G e e  for the Bta,te. 
T. P. Devle~eux fov dofendant. 

DAVIS, J. NO errors are assigned in  the case on appeal, or in the 
record, and, in return to a writ of cwtiorwi from this Court, i t  is certi- 
fied that no exceptions whatever "%ere noted at any time before or 
after verdict, either to the admission or to the refusal to admit (439) 
evidence, or to the charge of the judge." Upon a careful exami- 
nation of the record, no error appears, and the judgment must be 
affirmed. 

No error. Affirmed. 

Cited: S.  u. Baqby, 106 N. C., 690; 8. v. C d e ~ ,  113 N. C., 640. 

STATE v. THOMAS NICHOLS. 

[See headnote to S. v. Bell, ante, 438.1 

INDICTMENT for larceny, tried before Clark, J., at Spring Term, 1889, 
of the Superior Court of UNION County. 

There was a verdict of guilty, judgment, and appeal by the defendant. 

Attmsy-Gernlera2: fov the State. 
No counsel fov defendant. 

DAVIS, J. There is no case on appeal, no assignment of error, and, 
upon inspection of the record, no error appears. 

The judgment must be affirmed. 
No error. Affirmed. 
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The people regard with favor every effort to preserve the history of the 
State, and of its separate civil and military departments of government. A 
notable illustration of this is the process of restoring the records of our 
Colonial times, which is now being conducted by the authority of an act of 
the Legislature, and under the wise and careful supervision of the Secretary 
of State. 

Believing it to be desirable to  present to  the public, in a n  accessible form, 
the history of our Supreme Court, the members of the bar, a t  a meeting 
held in  this city not long since, invited the orator of this occasion to pre- 
pare a n  address to that end. His familiarity with the subject-matter, and 
his ability to deal with it, warrant me in saying that their selection was 
a n  admirable one, and that  the discharge of the duty thus imposed will 
meet with entire approval. I take pleasure in  presenting to you, ladies and 
gentlemen, the HON. KEMP P. BATTLE, President of the University. 



ADDRESS 

Mr. BATTLE said: 
Gerttlemen of the Nuprme Court Bench an& Bar, Ladies and Gentlemen: 

I n  tracing the history of the Supreme Court of North Carolina, we find 
that  i ts  origin is not the Act of 1818, which established i t  on its present 
basis, but that  it properly begins with the first organized government in  our 
State. I shall not attempt, however, to give in detail the successive struggles 
by which, from feeble beginnings, has  been evolved this great tribunal, 
which controls so largely the peace and happiness of our people. I can 
attempt only a general review. 

There are  no records of any courts in the Provincial period under Governor 
Drummond, prior to the assumption of the government by the Lords Pro- 
prietors, and for some years after the grant of their charter. I have no 
doubt of there having been such, because English people, whenever and 
wherever they settled-in the forests of Germany before the dawn of history, 
in  the lands wrested from the painted Britons, in  the wilds of America and 
Australia, South Africa and India-have never failed, moved by divinely 
implanted love of order, which has made them great, to have the germs of an 
executive, legislative and judicial power; but the records of those courts 
have been, probably, forever lost. 

I t  might have been expected that there would have been inaugurated for 
the judicial system a copy-at least, a likeness-of the English system, but 
the grant of Carolina to  the Lords Proprietors in 1633, enlarged in 1665, 
substituted for the king, a s  the fountain of all justice, eight sub-kings. They 
were vested with all the royalties, properties, jurisdiction and privileges of 
a county palatine, a s  large and ample a s  the county palatine'of Durham. 
The Bishop of Durham possessed in old times an imperizcm i n  imperio. 
H e  created barons, appointed judges, convoked Parliaments, levied taxes, 
coined money, granted pardons, erected corporations, and, although his 
powers had, to some extent been curtailed by Edward I and Henry VIII,  
many of them survived even to the reign of William IV. The Proprietors 
claimed, in fullest extent, the exercise of these prerogatives. After four years 
of provisional government, with entire confidence of success, they proceeded, 
in 1769, to put into operation the extraordinary scheme called the Funda- 
mental Constitutions of Carolina, fondly described by them as the "Grand 
Model." There could not possibly be a more striking proof of the * t r u t h  
that  all good governments are slow growths, the product of the struggles and 
compromises of intelIigent and well-meaning men, than this abortive product 
of Locke's metaphysical brain. Locke &as a learned philosopher, and most 
of the Lords Proprietors were men of large experience and ability in  various 
fields of human activity, one of them, Shaftesbury, of extraordinary genius, 
but their attempt a t  government was so unsuited to the people for whom 
i t  was'intended, that  i t  met with their scorn and resistance, and the 
historian's ridicule. 

These Fundamental Constitutions of Carolina were elaborately framed, 
on this principle, that  the Proprietors had kingly authority, and were not 
subject t o  the Crown in the exercise of their government. The Supreme 
Courts created by that  instrument were to be presided over by one of them 
in person or by deputy. Contrary to the statements of the historians of 
our State, this system was not entirely abrogated until the entire transfer 
of their jurisdictional rights to the Crown. 
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The Grand Model, which i t  would be an insult to Sir  Thomas More to call 
utopian, sought to organize eight grand courts, one of supereminent greatness, 
consisting of the Proprietors themselves, presided over by the oldest, who 
was styled the Palatine, another name for king, as  the word is derived 
from palatium, a royal residence. Each of the other seven proprietors had 
likewise a court of which he was the chief judge, with six counsellors, 
as  assistants, chosen in an elaborate manner, which I have not time to 
describe. I t  is  interesting that these tribunals are copied after those which 
prevailed in the Roman empire. Their names and functions were: 

The Chief Justice's Court, having charge of appeals in  civil and criminal 
cases ; the Constable's Court, having charge of military matters ; the Ad- 
mirals Court, having charge of maritime affairs ; the Treasurer's Court, 
having charge of matters relating to the revenue and finances; the High 
Steward's Court, having charge of commerce and trade, external and internal; 
the Chamberlain's Court, having charge of matters of heraldry and ceremony, 
and matrimonial matters. There was to be no appeal from any of these 
courts. A quorum was to the Proprietor and three counsellors, but the 
Palatine Court could authorize special cases to be tried by any three. 

There was 1ikewise.authorized a Chancellor's Court of one of the Proprietors 
and his six counsellors. I t s  jurisdiction was terrific. I t  extended to all 
invasions of the law, of liberty, of conscience, and of the public peace under 
pretense of religion, and of the license of printing. I t  was evidently designed 
to have the terrible powers' of the King and his Council, which, under the 
name of the "Star Chamber," did such bloody work in the effort to crush 
liberty in England. 

The inferior courts were to be a county court of the sheriff and four 
justices, with general civil and criminal jurisdiction, and a precinct court 
of a steward and four justices, with criminal jurisdiction in cases other than 
capital, and in civil cases other than those concerning the nobility. 

Trial by jury was authorized, but a majority carried the verdict. 
Some curious provisions of a general nature were made. W r  example, it  

was provided, as  among the Romans, that "it shall be a base and vile thing 
to plead for money or reward." "To avoid multiplicity of laws, which by 
degrees always change the right foundations of the original government," 
"all statutes were to be ips0 fact0 null and void a t  the end of 100 years 
after their passage." Further, i t  was enacted that  "since multiplicity of 
comments a s  well a s  of laws have great inconvenience and serve only to 
obscure and perplex, all manner of comments and expositions on any part 
of the Fundamental Constitutions or any part of the common or  statute 
laws of Carolina are  absolutely prohibited." But among these and other 
like senseless provisions was found one in advance of the age. While 
Claverhouse was dispersing conventicles and John Bunyan and other brave 
spirits were languishing in prison, no man could be persecuted for his mode 
of worshipping God in Carolina. 

The Proprietors met a t  the Cockpit on 21 October, 1669, and organized 
themselves under the Grand Model. The aged George Monk, Duke of Albe- 
marle, was by seniority the first Palatine, John, Lord Berkeley, Lord 
Lieutenant of Ireland, was chosen to be first Lord Chancellor, and Anthony 
Ashley Cooper, then Lord Ashley, afterwards Earl of Shaftesbury, was 
chosen the first Chief Justice of Carolina. 

In  the following year, 1670, Earl  Clarendon being in banishment, and Sir 
Wm. Berkeley Governor in  Virginia, six Proprietors met. The Duke of 
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Albemarle had answered his final roll-call, and Lord Berkeley was Palatine 
in his stead. Each appointed his deputy, Berkeley choosing Samuel Stephens, 
who thereupon became the first Governor under the Constitution. Shaftesbury, 
the Chief Justice, gave his appointment to Mr. John Willoughby, who thus 
became the first, so fa r  as is  known, of the learned and dignified line of 
Chief Justices in  our State. The other deputies, including Willoughby, 
became the Council, which, besides having other functions, bxecame the upper 
house of Assembly of Albemarle. The Proprietors, regretting that  they could 
not put the Grand Xodel completeIy in operation for want of landgraves 
and caciques, instructed the Governor and Council to come as  near to i t  as 
possible. The Governor, with the consent of the Council, was authorized 
to establish courts and appoint judges. 

Under these cu pres instructions, to make a s  near approach to the Consti- 
tution a s  circumstances would admit, we find that  the Governor and Council 
acted as  the Court of Chancery, with almost arbitrary powers. They exercised 
the functions of an appellate court, not only as  to questions of an equjtable 
nature, but questions of common law and even fact. The Chief Justice, being 
a deputy of the Proprietors, was a member a s  of .course, but not necessarily 
the Chancellor. 

The supreme common law court was called the General Court, in which 
the Chief Justice presided, with an indefinite number of assistants, appointed 
by the Governor and Council. Sometimes the members of the Council were 
assistants. What powers these assistants had does not appear. They probably 
were merely advisers of the Chief Justice (who received his appointment 
from, and held a t  the will of, the Proprietors), a s  the assessors in Roman 
courts counselled the przetor. This seems clear from the fact that the early 
instructions to the Governor required that they shall be "able and judicious 
persons," and i t  was only about forty years afterwards, in 1724, that they 
shall be "learned i n  the law." Certainly in early days they were not, except 
in rare instances, lawyers. In  1728, Governor Burrington quarreled with the 
Chief Justice, and sought to neutralize his authority by claiming judicial 
powers for the assistants. The Assembly stoutly contended, through John 
Baptista Ashe and Cornelius Harnett, the elder, that  the Chief Justice 

I mas supreme, and that  assistants only had power to inform and advise, 
"exactly as  masters in chancery informed and advised the Chancellor." This 
view prevailed, although Burrington argues his point with ability. Again, 
I find when the Chief Justice was absent another was specially commis- 
sioned, the assistants not being allowed to hold the court. The assistants 
were allowed 'no salary or fees. 

What we call "counties" were, until 1738, called "precincts," while a 
. number of precincts constituted the larger jurisdictions of Albemarle and 

Bath counties. I do not find the County Courts, contemplated by the 
Fundamental Constitutions, ever had an existence. The Precinct Courts were 
established a t  once, and under the name, subsequently given, of Courts of 
Pleas and Quarter Sessions, continued until abolished by the Constitution 
of 1868. 

I t  is not certain that the earliest Chief Justices were lawyers. The title, 
"Captain" John Willoughby, does not suggest Coke or Littleton. He seems 
to have been a man of force, a s  we have a n  accusation against him before 
the Lords Proprietors that  he was a "person who runs himself in many 
errors and pr~mur&ires by his extra judicial and arbitrary proceedings in  
the courts." I t  is  charged that  he refused to grant a n  appeal to Thomas 

343 
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Eastchurch, saying that  his courts "were the court of courts and jury of 
juries." As to the truth of the charge we must suspend judgment until the 
other side be heard from. 

The earliest record of any General Court that  we have, in  1694, a t  the 
house of Mr. Thomas White, shows that  i t  was held by the whole Council, 
with Mr. John Durant as  assistant. The Chief Justice was likewise the 
executive, Hon. Thomas Harvey, Esq., Deputy Governor, the Governor of 
Carolina being a t  Charleston. Whether he was a lawyer does not appear. 
The assistants were Hon. Francis Tomes, Benjamin Lakar, Major Samuel 
Swann, Daniel Akehurst, Secretary, Esq., Lord Deputies. The cases brought 
before the Court were escheats, laying out roads, attachments, actions in  debt, 
assumpsit, detinue, trespass, quare olawusztm fre&. Criminal cases were also 
tried. They sat  also as  a court in  chancery. 

An instructive case, illustrating not only the court practices, but the  busi- 
ness habits of the people, was that of Hopkilzs u. Wm. Bpragg-Attachment. 

The Provost Marshal, a s  the executive officer of the Court was called, 
returned attachment on six sheep, one pair of steelyards and one loom, 
one cow and yearling, one.cow and calf, with whatever of estate of Spragg 
was in the hands of Christopher Butler; also S 3  5 shillings in bonds of 
Lawrence Misell. The plaintiff declared that Spragg was indebted to him in 
1,400 pounds of merchantable pork, agreed to be paid fo r ;  14 sheep sold 
by plaintiff to defendant; that defendant was willing to surrendw the 14 
sheep in satisfaction, but Christopher Butler, by persuasion, prevented the 
same, and then, with intent to defraud said Hopkins, purchased all the 
defendant's estate; whereupon, Butler comes and defends the suit. 

A jury is impaneled, who find for the plaintiff. The Court orders that  the 
Marshal make payment to the plaintiff of the 1,400 pounds of pork of the 
goods attached, being appraised according to law, with costs of suit, and 
the surplus, if any, to return to Butler. 

Whereupon, Butler craves that  further proceedings be stayed until the 
full hearing of the whole matter be had a t  the next Court of Chancery. 
Butler, and Mr. Stephens Manwaring as  his surety for the appeal, give bond 
in the penal sum of 2,800 pounds of pork. 

At the Court of Chancer.y, the same officers being present, with Col. Thomas 
Pollock, a Lord Deputy, and Col. Anthony Daws, a s  assistant, being added, 
i t  is  recited that Christopher Butler, appearing and pretending title to the 
goods of Spragg, having obtained an injunction, has not filed any bill. It 
is decreed that the suit be dismissed. Evidently, Butler appealed for delay 
only. I find other appeals where there was no pretense of an equitable 
element. 

I will give a criminal case-an indictment for murder-which shows the 
rudeness of the practice in that  day. I t  is charged that  "Thos. Denham, Gent., 
with a certain weapon, commonly called or known by ye name of catt of 
nine tayles, feloniously and maliciously did strike, beat, wounded and killed" 
one Hudson, who, by reason of aforesaid mortal strokes and wounds, did 
depart this life. 

RICHARD PLATES, Att'y ffem'l. 
Jury  find "guilty of manslaughter." 

The record states tha t  Thomas Denham, having been convicted of man- 
slaughter and "saved by his Book" ( a  curious entry for pleading the benefit 
of the clergy), "ordered, that Thomas Denham be burnt in  Brawne of left 
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thumb with a hott iron having ye letter M. and pay all costs, and upon his 
petition, the court in  chancery doth reprieve said sentence until her Majesty's 
pleasure be further known." 

I t  seems here that the Governor and Council, sitting a s  a Court of Chancery, 
granted the reprieve. The power of reprieve was originally granted to the 
"Governor and Council." I t  is likely that  the same body acted in a n  executive 
capacity a t  one moment, and, without leaving their seats, resolved itself into 
a Court of Chancery. The functions of the two were therefore sometimes 
confounded. Long afterwards we find that  the Governor and Council pre- 
scribed days for holding court, generally the week after the session of the 
General Court. 

I t  will be noticed that the reprieve was "until her Majesty's pleasure be 
known." This seems inconsistent with the claim of the Lords Proprietors to 
absolute rule, "jura regalia," in Carolina. History shows that  there was 
great discontent with the practical independence of the Crown granted by the 
charters of Charles 11. Quo warrant08 were sometimes threatened for annul- 
ment of the grants, and the Proprietors found i t  necessary to make some 
concessions of their princely claims long before they sold their rights to 
the  Crown. At one time the General Court refused to grant an appeal to the 
Privy Council, but afterwards it was deemed best to allow it, though so 
grudgingly that they refused to stay execution pending the appeal. 

The oath required of the judges was short and to the point: "You shall 
doe equal1 Right to ye w o r e  and rich after your cunning, witt & Power. 
You shall not be councell of any quarrel1 hanging before you." 

We have no records of the General Court during the troublesome times 
of the so-called Cary Rebellion and the Tuscarora War. The record of one 
held in 1713, for the Province of North Carolina, is printed in the Colonial 
Records. This is like our modern courts. The Deputy Governor and his 

I Council, with one or two assistants, a r e  no longer the judges. I n  their 
place we find the Hon. Christo. Gale, Chief Justice, and Thos. Miller, Capt. 
John Pottiver and Anthony Hatch, Assistant Justices. Gale was a lawyer, 

1 though Urmstone, the missionary (not a good witness, however, a s  a rule) ,  
says that  he was in England only a lawyer's clerk. The others were plain 
justices of the peace. At what time these changes occurred does not appear. 

I 
This constitution of the court continued for many years. 

I The pleadings a re  more accurately drawn, though the  spelling does not im- 
prove. For example, we have "enorminous" for "enormous," "abrobrious" 
for "opprobrious," "dispositions" for "depositions." Lawyers are  more numer- 

I ous. The principals are  E d ~ a r d  Moseley, Thos. Snoden, and Edward Bonwich, 
who is her Majesty's Attorney-General. The place of meeting is Captain 
John Hecklefield's, in Little River. The Assistant Justices are  sometimes 
styled "Associates." Instead of appealing to the Courts of Chancery to set 
aside judgments, motions are  made before the Court itself for arrest of 
judgment. The points made by Edward Moseley in Gary 9. Took would do 
credit to a modern lawyer with his unlimited access to books. 

I t  is to be remarked in passing that the Colonial Records show that  the 
act of the General Assembly, expressly declaring that  the common law is  
and shall be in force in  this government, except the "part of the practice 
i n  the issuing out and return of writs and proceedings in the Court of 
Westminster," etc., which Hawks and others say was first passed in 1715, 
was certainly passed as  early as  1711. 
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Christopher Gale is the most imposing figure in  the early judiciary. His 
portrait, with his dignified countenance and flowing wig, shows judicial 
serenity equal to his contemporaries in  England. The missionary, Urmstone, 
whose grumbling spirit and vituperative pen destroy his credibility, cannot 
help admitting that he had gained great esteem, and was regarded as  a n  
oracle. Everard and Burrington praise him a t  one time, and when he  
opposes their schemes violently denounce him, a s  they did all other officers 
not agreeing with them. But the vestrymen of his church indorse his piety, 
the members of the lower house of the Assembly his learning and integrity, 
and the Lords Proprietors give him their support. My opinion inclines to 
Gale. 

Whoever has held the great oilice of Uhief Justice deserves a t  least 
that  his name shall be recorded. I therefore state that  Tobias Knight, 
the same who was accused of complicity with the pirate Teach, or Thache 
(pronounced Tack) ,  known as  Blackbeard, who was, however, acquitted, was 
in place of Gale, who vacated his office by going to England. Then came 
Frederick Jones, who, I am grieved to say, unjustly detained money, paid to  
him in lieu of bail, which his executors were forced to disgorge. Then came 
Gale again, during whose second term the court was for the first time 
held in a courthouse, in  Edenton, formerly Queen Ann's Creek. I n  1724 
the terrible Burrington assumed the power of ejecting him and appointing 
Thomas Pollock, but the indignant Proprietors quickly reversed his action, 
ejecting Burrington and installing Sir Richard Everard as  his successor. 
At the Court in 1726 ten assistants sustained the Chief Justice, while three 
indictments were found against the late Governor for  trespass, assault, mis- 
demeanor and breach of the peace, which the accused contemptuously ignored 
until after the second term; the court, in  despair of enforcing its authority, 
ordered no lb  proseqwk to be entered. It was high time for the Lords Pro- 
prietors to  surrender a trust which they had so shamefully mismanaged. 

I n  1728 the Proprietors transferred to the Crown the jurisdiction over all 
the territory covered by the charters of 1663 and 1665, and seven-eighths of 
the title to  the land, Earl Granville retaining his interest in  the soil, which was 
in  1744 conveyed to him i n  severalty. The jurisdiction was not formally 
assumed until 1731, when Burrington, the first royal Governor, replaced 
Everard. There was no change, therefore, in the court system until the latter 
date, Gale continuing to be Chief Justice, and having constantly stormy dis- 
putes with the Governor. H e  was superseded by William Smith, who is de- 
scribed a s  having been educated a t  one of the English universities, and having 
been a barrister a t  law for two years. The royal instructions to the Governor 
show a desire to  have a better government. The Governor was forbidden to 
displace a judge without good cause reported to the King or the Commis- 
sions fo r  Trade and Plantations. Justice was ordered to be dispensed without 
delay or partiality, and the privilege of the writ of habeas oo.rpus was en- 
joined. Appeals from the court to the Governor and Council were allowed in 
cases of over & 100 value, and thence to the Privy Council in cases over S 300. 

Burrington, in a n  offlcial report, gives a very intelligent account of the court 
laws of his day. The Chief Justice was paid a salary and fees for forty-one 
several acts, the scale of which may be estimated from issuing a writ being 
3 shillings, filing a declaration or plea 2 shillings and 6d., etc. The clerk's 
fees were about the same as  those of his chief. The fees were payable i n  
Proclamation money, or in certain commodities a t  prescribed rates, e, g., 
tobacco a t  11 shillings per 100 lbs., corn a t  2 shillings per bushel, wheat a t  
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4 shillings per bushel. The clerk, Wm. Badham, reports that  in 1772 the 
salary of the Chief justice was 52 60 per annum, and fees about 52 100. The 
lat ter  rose t o  52500. Attorney-General Little in  1731 estimates his own fees 
a t  S100, and the Chief Justice's income a t  S 500 or 52 600, of which 
SBO was salary. The depreciation in Proclamation money varied very much 
a t  this time-according to Burrington the pound sterling being eight to one, 
but according to the Assembly only five to one. 

Governor Burrington's friendship with Chief Justice Smith was of short 
continuance. We soon find the latter proceeding to England bearing com- 
plaints of the Governor's tyrannical and overbearing conduct, one witness 
swearing that he  had in the presence of the Court ordered the marshal to 
arrest  and imprison him. The Governor endeavored to break the force 
of his attack by writing to the Board of Trade tha t  Smith was "the jest 
and scorn of the men who perverted him," "a silly, rash boy, a busy fool 
and an egregious sot," "ungrateful, perfidious scoundrel, and a s  much wanting 
in truth a s  understanding." 

These are  hard words to be said of one presiding in the highest qourt 
of the land, but the Chief Justice repaid the Governor with such com- 
pounded interest that Gabriel Johnston was soon seated in  the executive 
chair, and Smith resumed his seat on the bench. 

During Smith's absence in England, Burrington appointed John Palin as  
his successor, and on his resignation from ill health, Wm. Little, Gale'@ 
son-in-law, who died in  two years and was succeeded by Daniel Hammer, 
who in turn was soon ousted by the triumphant Smith. Those were sad 
times. I n  addition to the outrageous violence of the Governor, the lower 
house of the Assembly unanimously voted that  Chief Justice Little was 
guilty of oppression and extortion, while Chief Justice Hammer was im- 
prisoned for perjury, which his friends charged was procured by the vindic- 
tive malice of Chief Justice Smith. Sixteen members of the Assembly charged 
Smith with grievous exactions and extortions and offered to prove the charges 
if time should be given for procurement of the witnesses. And still people 
prate of the glorious old time! Even the old song, which tells bf the 
miller's stealing corn and being drowned i n  his pond, and the weaver's 
expiating the theft of yarn by being hung in his web, and of the little tailor 
who went down below gripping tightly the purloined broadcloth under his arm, 
neither, however, meeting justice a t  the hands of the law-even that old song, 
bearing most cogent testimony of widespread corruption, has  the effrontery to 
begin : 

"In the good OM Colony times, 
When we were under the King!" t 

We now approach a n  important epoch in the history of our Colonial law. 
For many years the judges had been endeavoring to mould our judicial 
system after the English pattern-a court in  bank, where all the pleadings 
were made up, sending out its judges periodically for trials of questions 
of fact in the neighborhood where the parties and witnesses reside. The drst 
circuit ever attempted was Edenton and Newton, in  Hyde County. The 
increase of population on the Cape Fear, the Neuse and the Tar, made i t  
proper to take steps to accommodate those localities. Governor Johnston 
and his able Council were leading spirits, determined, if possible, to intro- 
duce the English system more fully, with Newbern a s  the new Westminster 
and to adopt that  town a s  the capital of the Province. 



I N  THE SUPREME COURT. 

A formidable obstacle was in the way of this improvement. The Lords 
Proprietors had granted each of the six precincts of old Albemarle County, 
Currituck, Pasquotank, Perquimans, Chowan, Bertie, and Tyrrell, five mem- 
bers of the Assembly, while the others had only two. Such inequality may 
seem atrocious to us, but there were scores of worse inequalities among the 
boroughs sending members to the British House of Commons; and we are  
familiar with diminutive Delaware having the same political power in the 
Federal Senate a s  her big sister New York, with population thirty-five times 
greater. Certainly the inhabitants of those counties clung tenaciously, without 
sense of shame, to their privilege; and their thirty members, being a majority 
of the House, voted solidly against transferring the seat of government 
from Edenton. 

Governor Johnston determined to carry his point by surprise. He prorogued 
the Assembly, appointing the new place, Wilmington, a s  f a r  a s  possible from 
the Albemarle, and the time, the latter part of November, when the swamps 
and low grounds were usually deep in water, and the Albemarle members, 
nearly all planters, were engaged in driving their hogs to market or curing 
their slaughtered carcasses for future use. He reckoned correctly that  they 
would be slow in making the long and toilsome journey, and incurring danger 
of financial ruin by leaving their farms a t  a most critical period. By his 
advice, the southern members, taking advantage of their absence a t  the 
opening of the term, resolved that, by analegy to the British House of Com- 
mons, in which forty members constitute a quorum for transacting business, 
fourteen and the Speaker should be a quorum, and proceeded to reduce 
the representation of those counties to two each, fixed the seat of government 
a t  Newbern and passed the court bill of 1746. They thus added one more 
to the instances of good measures, like the union of England and Scotland, 
and the habeas corpus act, .passed by unworthy means. 

BY virtue of this act New Bern took the  lace of Westminster. All writs, 
plai6ts, and process were to be commenced the Supreme or  General Court 
then, and all the pleadings and proceedings thereon were to be carried on 
until the case was a t  issue, and then the court issued out writs of nisi prius 
and subpcenas for witnesses to  attend a t  the proper places. 

These ~ i s i  prius courts were to be held by the Chief Justice twice a year 
a t  Edenton, in the Northern circuit, a t  Wilmington in the Southern circuit, 
and in the courthouse in  Edgecombe in the Western circuit. 

The supreme and principal Court of Pleas for the Province was to be held 
twice a year in  New Bern, and was to be called by the old name, the General 
Court. The Court consisted of the Chief Justice, appointed by the Crown, 

4 and three Associates to be appointed by the Governor, the Associates 
to have the powers of Associates in England, and to hold the Court in cases 
of the sickness or disability of the Chief Justice, or when he was a party. 

The criminal cases were to  be tried j n  courts of Oyer and Terminer and 
General Jail Delivery, to be held by the Chief Justice, or some person specially 
commissioned. 

The Courts of Chancery were to Be held in New Bern on the second Tues- 
days after the General Courts. 

The County Courts were to have cognizance of all cases above 40 shillings, 
and not exceeding g20 Proclamation money, of all petty larcencies and mis- 
demeanors, with right of appeal to the General Court. 

This act was a great improvement on the old system. I t  contains many 
provisions of the court acts of North Carolina of our day. I conjecture it 
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was drawn by Moseley, then Chief Justice, or by him and Samuel Swann, 
both of whom were able and experienced lawyers. They, with Enoch Hall 
and Thomas Barker, were appointed the same year to ~ e v i s e  and publish 
the Acts of Assembly in force. Hall and Barker seem not to have acted, 
and Moseley died in  1749, so the work is called Swann's Revisal, or "Yellow 
Jacket." 

The admirers of Archibald MacLain claim for' him the authorship of the 
much-lauded court law of 1777, which claim is, I think, successfully disputed 
by the admirers of James Iredell the elder in his behalf. The codifiers of the 
Revised Statutes of 1836 give the credit to the unknown author of the court 
law of 1767, but a n  inspection of the Acts of 1746 shows that its authors 
should have equal praise. 

The acts met with vehement opposition a t  home and in England. The Board 
of Trade submitted the question a s  to their legality to the eminent law officers, 
both afterwards conspicuously adorning the  Chief Justiceship of the King's 
Bench of England, Sir Dudley Ryder, Attorney-General, and Wm. Mansfield, 
afterwards Lord Mansfield, Solicitor General. Their opinion was that the 
acts were passed "by management, precipitation and surprise, when very 
few members were present, and are  of such a nature and tendency and such 
a n  effect and operation that  the Governor, by his instructions, ought not to 
have assented to them, tho' they had passed deliberately in a full Assembly." 

Whereupon, the agent for North Carolina craved leave to appear by counsel, 
Mr. Hume Campbell and Solicitor Sharpe. Their argument was ably replied 
to by Mr. Joddrell, counsel for the Albemarle counties. 

This argument was had in 1751, five years after the passage of the act. 
Three years after this the Board of Trade made its decision against the 
acts, on the ground that they encroached on the King's prerogative. I n  conse- 
quence of this unaccountable and criminal neglect during all the years from 
1746 to 1754, the six counties regarded not only these, but all other acts of 
Assembly, a s  illegal, and refused to recognize them in any way, because 
passed by an unlawful Assembly. Juries refused to attend the courts in 
Edenton, and there was practically no recognized government in the Albemarle 
country. Bishop Spangenberg, the Moravian, reports that "perfect anarchy 
preyailed. As a result, crimes are of frequent occurrence." This is not an 
unusual example of the misgovernment of North Carolina during the Colonial 
period. 

The Assemblies under Governor Dobbs showed determined purpose to  
secure administration of the law, intelligent and honest. To secure inde- 
pendence they enacted that the Associate Justices should hold office during 
good behavior, which had been the rule in England since the Act of Settle- 
ment, in 1701. To secure legal ability and interest in  the. Province, they 
enacted that no one should be an Associate Justice unless he  should have 
been an outer barrister of five year's standing in England, or an attorney 
of seven years' practice in this or a n  adjoining Colony, and also have been 
a resident here for one year. 

This excellent law was vehemently objected to by the Crown officers of 
the Board of Trade, and was repeatedly disapprove& by the Crown. The 
Assembly stood firm, so that  occasionally there was an interval of anarchy 
between the notice of the disapproval and the passage of the new law. 
Riotous assemblies were had, jails broken into, malefactors set a t  large, 
and violence and robbery were frequent and unpnnished. Attorney-General 
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Robert Jones piteously complains tha t  the rioters of Granville had notified 
him that  they intended to petition the Court to silence him, and if they 
refused, to pull his nose. 

The flimsy reasdns given for the disapproval of these acts bring out clearly 
the strength of the position taken by the Assembly. They were: 

1. That  the qualifications prescribed for the Associates were an unconsti- 
tutional restraint on the power of the Governor, who held his power of 
appointment under the Great Seal. 

2. That  they practically prevented any one from England being appointed 
a n  Associate Judge. 

3. That  it was manifestly improper that  the Associates should hold during 
good behavior, while the Chief Justice held a t  the pleasure of the Crown. 

4. That  the acts create the offices of Associate Justices, leaving the Governor 
only the form and name of commissioning them. 

5. That  it delegates to them, in  the absence of the Chief Justice, the 
whole right of jurisdiction, which right can only be delegated by the Crown. 

6. That  by the extending the circuit over 1,900 miles a year, a disability 
of attendance is created. 

7. That  the Chief Justice in  distant and desert places wiIl be deprived of 
recourse to books to enable him to make a right decision. 

I n  1760, Governor Dobbs was moved, by the urgency of the Assembly 
and prevalence of anarchy, with the approval of Chief Justice Berry, and 
the Attorney-General Childs, who had given a different opinion when in 
England, to  sign a court law substantially the same a s  tha t  disapproved by 
the Crown. For this he was severely censured by the King and Council, and 
the laws were disallowed; wherefore, in  1762, the Assembly receded from 
the obnoxious provisions. "A Supreme Court of Justice" was established 
in the district of Edenton, New Bern, Wilmington and Halifax, to be com- 
posed of the Chief Justice and one Associate, and .in the Salisbury district 
of the Chief Justice and a n  assistant Judge. 

I n  1767, a new and more elaborate court system was adopted for five 
years. The Province was divided into five judicial districts, Hillsboro being 
added to those heretofore mentioned. I n  each was a court held by the Chief 
Justice and two Associates, the latter appointed by the Governor and 
allowed £500 a year, for payment of which a special tax on each wheel 
of a pleasure carriage, and on law suits, was laid. Martin Howard was 
Chief Justice, and Richard Henderson and Maurice Moore were appointed 
Associate Justices. 

This system was an essential departure from the English system. Instead 
of the judges trying questions of facts only in the districts, leaving the 
questions of law to be heard before all the judges sitting in bank a t  New 
Bern, a11 the members of the Court went to  the courthouse of each district 
and there heard both questions of fact and questions of law. The NiaZ PrZus 
Court and the Appellate Court were held in the same town by the same 
judges, and during the same term. A great defect was, that  one Judge, 
in  the absence of the others, had all  the powers of the Court. 

The salary of the Chief Justice was £26, and of the Attorney-General 
£16, the Associate lustices $41 13s. 4d., Proclamation money, for each 
court. 

The act  was not renewed. After the expiration of the five years' limit, 
the Governor and Council insisted on exempting from the attachment laws 
the estate of those who had never resided in the Province, and to confine 
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them to cases of those debtors who had absconded from the Province with 
the intent to avoid payment of their debts. The Lower House unanimously 
resolved that  the right to attach the estates of foreigners had long been 
exercised by the inhabitants of the Province; that  it  had been found greatly 
beneficial to its trade and commerce, and the security of the property of 
inhabitants, and that  they could not, by any public act of theirs, relinquish 
this right, abandoning the interest of their constituents, and the peace and 
happiness of the Province. The Governor urged them to provide compensation, 
a t  least for those appointed by him especially to hold courts of Oyer and 
Terminer and General Jail Delivery, but they firmly declined. They claimed 
that  such commissions could not be valid without the aid of the Legislature; 
that calamitous a s  the circumstances of a people might be, from the inter- 
ruption both of criminal and civil jurisprudence, t h e  House judged the misery 
of such a situation vanished in comparison with a mode of redress exercised 
by courts unconstitutionally formed. The various arguments of the Assembly 
on this question show ability and a fixed determination to secure for them- 
selves the untrammeled right to pass laws suitable to  the circumstances of 
the Province. 

I n  consequence of this disagreement, our Province was without higher 
courts from 6 March, 1773, to December 24, 1777, which period is  excepted 
out of the statute of limitations by the court law of 1777. Governor Martin 
attempted to inaugurate criminal courts by special commission, under the 
royal prerogative, Samuel Cornell being pro hac vice, appointed Chief Justice, 
but such strong exceptions were made to the commissions that the scheme 
was not pressed. There is abundant evidence of the crime and turbulence 
resulting from the suspension of the courts. I t  was not long, however, for 
in August, 1775, the State Congress a t  Hillsboro adopted a provisional 
government in  preparation for the war of independence, and the functions 
of the judiciary were exercised by the stern hand of the  Committees of 
Safety. 

It only remains, before leaving the Colonial history of the Supreme Court, 
to give a list of the Chief Justices after Wm. Smith, who left for England 
in 1740. John Montgomery received the temporary appointment, which, on 
Smith's death, three years later, was made permanent. He was succeeded 
in 1744 by Edward Moseley, a man of great ability, who for forty-four years 
preceding his death, in  1749, with rare ability and weight of character, was 
ever foremost in public and in private life, in working for the material 
interest of the Colony, in battling for the rights of the people, in courageously 
withstanding the tyranny of the executive. After Moseley was Enoch Hall, 
whose good character receives the praise of Governor Dobbs, while his 
knowledge of the law receives his depreciation. On his visiting England in 
1750, Eleazer Allen and James Hazell held the office successively. I know 
nothing of Allen. McCullock, the elder, estimates Hazell as  a creature of 
Johnston, not bread to the law and without the least knowledge therein. 
Peter Henly was next in  office, a man of uprightness, according to the Lower 
House of Assembly. On his death in 1758, James Haeell was again the 
locum tenens, until the arrival of Charles Berry. H e  seems to have been 
a fair  and upright Judge until he came to a tragic end in 1766, by suicide 
in a fit of temporary insanity, i t  is said, brought on by brooding over the 
displeasure of Tryon because the slayer of a n  English officer in  a duel was 
not convicted in  his court. 



Martin Howard, the next Chief Justice, was a firm supporter of the royal 
prerogative. For his advocacy of the Stamp Act, while a Judge in Rhode 
Island, his home was burnt and he was forced to flee for his life. Unusual 
obloquy has been heaped upon his name; but as  he was allowed to reside 
on his plantation in  Craven County, where he claimed to have made two 
blades of grass grow where one grew before, unmoIested, until the middle 
of September, 1777, and was on friendly terms with Judge Iredell, I surmise 
that  much of the odium against him must be attributed to party feeling. 
His legal reputation was high. 

Judges Moore and Henderson espoused the cause of the Colonies, and the 
former was active a s  a legislator in  Revolutionary times. Moore seems to have 
been an able lawyer. Henderson turned his attention to land speculation, and 
certainly had ambitious views, as  history shows. A son of the former, 
Alfred Moore, became a Judge of the Supreme Court of the  United States, 
and a son of the latter, Chief Justice of the Supreme Court of our own State. 

The Constitution of the free State of North Carolina was adopted on 
18 December, 1776. The framers had no conception of any system in which 
the judges of the supreme or appellate court should not themselves sit in  the 
trial of causes. There is no provision in i t  regarding a Superior Court Judge. 
I t  is  the legislative, executive and supreme judicial power that are  to be 
kept separate. The General Assembly is to elect Judges of the Supreme Court 
of law and equity and Judges of the Admiralty. It is the Judges of the 
Supreme Court who a re  to have adequate salaries. I t  is certain that the 
Constitution contemplated that  the Supreme and Superior Court Judges should 
be the same persons, a s  in  Colonial days and a s  in England. 

Under the Colonial government, the Chief Justice was the highest judicial 
power; yet he  was a member of the Council, and therefore a n  influential 
par t  of the executive department. As the Council was the upper house of 
the General Assembly, he was likewise an influential part of the Legislature. 
The Governor not only could disapprove acts and dissolve and prorogue the 
Assembly, but had large weight in the appointment and control of the Council, 
and thus had power in the Legislature. Moreover, being a member of, and 
presiding over, the Court of Chancery, he was a n  important factor in the 
judicial department. I n  fact, complaint was made against Governor Johnston 
that he acted a s  Chancellor when the court was not in session. Hence, we 
find the prohibition of the intermingling of the three departments of our 
government inserted in the Declaration of Rights. But the framers of the 
Constitution had had so much experience of the arbitrary conduct of the 
Governor and Judges that  they made the executive and judicial branches 
almost entirely dependent on the General Assembly, the annually-elected 
agents of the people. I will not stop to show this a s  to the Governor. 
The statement is abundantly evident as  to the judges. They held office during 
good behavior, but they could be removed by repeal of the law authorizing 
the court. They were to have adequate salaries, but the Assembly had the 
sole decision a s  to what was adequate. The Assembly, without the interven- 
tion of a grand jury, could prosecute them by impeachment for alleged 
maladministration or corruption. 

The Constitution of 1835 remedied a t  least two of these defects. By the 
amendments then adopted, the salaries of the judges could not be diminished 
during their continuance i n  office, and the Senate only could try impeach- 
ments, two-thirds being required for conviction. The judges were still re- 
movable by repeal of the law under which their ofZces were held. It was not 
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until 1868 that the Supreme Court was made a part of the Constitution, 
so a s  to secure entire independence. I t  is a strong proof of the firmness and 
integrity of our judges since 1777, as well as  the conservatism of our people, 
that those officers never hesitated to do their duty, even when in opposition 
to the will of the Assembly, and the people sustained them. They have 
repeatedly declared null laws framed by the body which could have docked 
their salaries and even abolished their offices. They have not hesitated to 
incur temporary unpopularity in defense of principles of lasting value. 

On 15 November, 1777, the new court law was adopted. I t  is so nearly 
a copy of the act of 1767 a s  to suggest the probability of having been drawn 
by the same lawyer. The term "Superior Court" was used when i t  was 
manifestly proper to use the constitutional term "Supreme Court," which 
would not have been a misnomer, as  it  had supreme jurisdiction. I n  another 
section the draftsman forgot to omit the words "or commander-in-chief" 
after the word Governor, as  should have been done. I n  the oath are  phrases 
copied from the old oath, which a re  out of place in a government where 
the judges are in no danger from the arbitrary action of the executive. 

The few changes were undoubtedly for the better. Two judges were 
required to declare questions of law, on demurrers, cases agreed, special 
verdicts, bills of exception to evidence, and motions in arrest of judgment. 
The licensing of new attorneys was taken from the Governor and given to a t  
least two judges. The salary was increased to E l 0 0  for each term at- 
tended, or £50 in case of nonattendance from necessity, and no fees were 
allowed. 

I t  shows the continued domination of English ideas that  the establishment 
of courts of equity was delayed for five years. As the departments of 
government were obliged, under the Constitution, to be kept separate, the 
General Assembly could not, even if i t  desired, have conferred equitable . jurisdiction on the Governor and Council, as  in Colonial days, nor was the 
creation of new offices in accordance with their views. The expedient of 
making the same officer a judge a t  one hour, of law, and a t  another, of 
equity, was not obvious to the Iegislative mind until 1782. 

The Act of 1777 followed that  of 1776 in dividing the State into six 
districts, the Courts for which were to be held a t  Wilmington, New Bern, 
Edenton, Hillsboro, Halifax and Salisbury. In  1782 the district of Morgan 
was added, and in 1787 that of Fayetteville, making eight in all. The Attorney- 
General, as  in Colonial times, attended all the Courts in behalf of the State. 
The people of the counties of New Hanover, Onslow, Bladen, Duplin and 
Brunswick attended Court in WiImington; of the counties of Craven, Carteret, 
Beaufort, Johnston, Hyde, Dobbs and Pitt, in New Bern; of the counties 
of Chowan, Perquimans, Pasquotank, Currituck, Bertie, Tyrrell, Hertford 
and Camden, in  Edenton; of the counties of Halifax, Northampton, Edge- 
combe, Bute, Martin and Nask in Halifax; of Orange, Granville, Wake, 
Chatham and Caswell, in Hillsboro; of the counties of Rowan, Anson, Meck- 
lenburg, Guilford, Surry, and Montgomery, in Salisbury; of the counties of 
Burke, Wilkes, Rutherford, Washington, Sullivan and Lincoln (Washington 
and Sullivan being in what is now Tennessee), in Morgan, now called Morgan- 
ton;  the people of the counties of Richmond, Cumberland, Sampson, Union 
and Robeson, in Fayetteville. 

A full Court consisted of all three Judges and Attorney-General. One 
Judge could hold the Court, but i t  required, a s  before stated, two Judges 
to sit  a s  an appellate or Supreme Court. For trial of criminals beyond 
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"the extensive mountains that lie desolate between the inhabited parts of 
Washington (in Tennessee) and the inhabited parts of Burke," i t  was pro- 
vided by act of 1782 that one of the Judges, and "some other gentleman 
commissioned for the purpose," should hold Court a t  the county seat of 
Washington (Jonesboro), for that county and Sullivan, the Judges and 
Attorney-General to have two-thirds of the allowance given for holding the 
other Courts. 

The first Judges elected were Samuel Ashe, of New Hanover; Samuel 
Spencer, of Anson, and James Iredell, of Chowan. After riding one circuit 
Iredell resigned his seat, and John Williams, of Granville, took his place 
in 1777. Iredell was a very able lawyer, of a judicial temper, afterward 
fully demonstrated on the Supreme Court Bench of the United States, to 
which he was appointed by Washington. Ashe held his office until 1795, when 
he was elected Governor; Spencer until his death in 1794; Williams until his 
death in 1799. For thirteen years, a t  a most critical period of our history, 
during the throes of the Revolutionary War, during the chaotic days of the 
nerveless confederacy succeeding, when the exhausted people, staggering 
under broken fortunes and a worthless currency, were bringing into order 
the State whose lib'erties they had won, during the stormy discussions 
preceding the adoption of the Constitution, which many thought would bring 
back the galling tyranny of Tryon and Martin-during all these times of 
despondency and poverty, of dissension and f'urious party spirit, these three 
were the entire judiciary-Judges a t  nisi priue and Judges in bank, Judges 
of law and Judges of equity, Judges of the Superior and Judges of the 
Supreme Court. 

The calm judicial demeanor, the superiority to the passions which tear the 
breast and influence the actions of clients and their lawyers, was not in  
those days, nor long afterwards, expected of the Bench. Fierce sarcasms, 
like those of Ellenborough and Chase, and foul curses, like those of Thurlow, 
cbuld be paralleled a t  many courts in England and America. I t  was not 
until 1796, that a Judge in North Carolina was forbidden to express to the 
jury his opinion of the facts, and this practice inevitably provokes the 
wrath of lawyers. I t  is  not wonderf'ul that our judges had the faults of their 
day. Moreover, neither one of the judges had properly much training in the 
law before his election to the Bench. Ashe was a lawyer, but the character 
of the practice and the turbulence of the times did not allow much devotion 
to his profession. Spencer had been Clerk of Anson Court and certainly had 
been a lawyer only a limited time, if a t  all. Williams had been a carpenter, 
and though possessed of good judgment and highest character, was unlettered. 
The troub~lous times of the Revolution afforded little opportunity for the 
Judges to perfect themselves for their judicial duties. Having witnessed with 
their own eyes the despotic conduct of Governors and other royalist officers, 
their feelings were warmly enlisted against the establishment of a strong 
general government. Some of the lawyers who practiced before them were 
well read in literary as  well as  legal lore, ardent Federalists, and a t  least 
two of the most prominent, Maclaine and Hay, were high tempered, and 
when irritated, had tongues sharp as  a scorpion's sting. 

The estimate placed by these gentlemen on the Judges, is extremely 
unfavorable. Maclaine and Hay spoke of them with bitter contempt. Davie 
refused the offer of the District Judgeship of the United States, because 
of the paltry salary, though he was "anxious to escape from the d- 
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Judges." Hooper narrates the following, which I quote as  showing our im- 
provement in judicial dignity : 

"Court went on in the usual dilatory mode. Great threats of dispatch 
accomplished in the usual way. Much conversation from Germanicus (Spen- 
cer),  on the bench; his vanity has become insufferable, and is accompanied 
with overbenring insolence. Maclaine and he had a terrible "fracas." Ger- 
manicus with those strong intuitive powers with which he is inspired, took 
up Maclaine's defense in an ejectment and run away with i t  before i t  was 
opened. Maclaine expostulated, scolded, stormed, called names, abandoned 
the case. I prevailed, Spencer made condescensions, hostilitfes ceased and 
peace was restored." 

Hay made before the Assembly of 1785, accusations against the Judges for 
the following offenses. I copy verbatim from a letter of Hooper: 
"1. High fines and shameful appropriations of them. 
"2. Admitting new and illegal prosecution (depreciations, etc).  
"3. Banishment of Brice and McNeill. 
"4. Dispensing with laws (the New Bern case). 
"5. Negligence of their duty and delay of business. 
"6. I11 behaviour to Mr. Hay a t  Wilmington." 
As to these charges, the Attorney-General (Moore) said that some of 

them were quite new to him. Judge Ashe refused to notice these a t  all, 
and said that "he has clear hands and a pure heart." 

Nooper says Hay "boils with as  mcch fury against the judges as  Saul 
against the Christians." He adds that "the ridiculous pursuit of Hay's ended 
as  he expected. I t  was conceived in spleen and conducted with such head- 
strong passion that  after the charges were made evidence was wanting to 
upset them." On the whole, we must conclude that the judges were not as 
learned or as dignified as our standards require, but they were by no means 
as  deficient as  the critical Federalist lawyers painted them. There were 
bad manners on both sides. That Spencer had talent and influence is proved 
by the continued hold he retained on the affections of the people of the 
State, especially of his intelligent constituents of Anson. I t  is proved by 
the evident respect shown to him and his opinions by such men as Iredell 
and Johnston and Davie in the Constitctional Convention of 1788, as  well 
as  by his strong arguments against certain clauses of the Constitution. 
I regret to say that tradition sustains the charge against his private char- 
acter as  to his anticipating, in his mode of living, the practices of Brigham 
Young, but I find no tangib'le charge of corruption in office. I am fortunate 
in being able to give a contemporary newspaper account of his death, the 
most peculiar in all  the history of the taking off of great men: 

"In extreme old age he was placed in a chair in his yard under a shady 
tree. A red cap protected his bald pate from the flies. The humming of 
bees and the balmy sunshine brought a gentle slumber upon him and caused 
him to nod. A large turkey gobbler mistook his nod for a challenge to fight, 
and smote with heavy spur the old man's temple. Suddenly awakened by 
the blow and resounding flaps of hostile wings, the venerable judge lost 
his balance, and fell heavily to the ground and was dead." The inhab'itants 
of the valley of the Pee Dee will tell you that the gobbler was his murderer. 
My newspaper states that he was killed by the shock of the fall. Let each 
of you make his own deduction, according to his views of potentia proxima 
and potentia ~emotissima. The only judge cognizant of the facts died before 
rendering a decision. 
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Samuel Ashe was undoubtedly a m ~ n  of force, strong in intellect and will, 
though his taste did not lie in hard study of the law. He had the confidence 
of his contemporaries during his nineteen years of judicial service, and 
after his elevation to the executive chair. The wrangling with the bar and 
between the judges, so often imputed to Spencer and Williams, were not 
imputed to him, though the charge that his hatred of Tories swerved him 
from perfect impartiality, in cases in  which they were parties, may probably 
be true. Williams was in all  likelihood the most unlearned of the three, but 
he has left behind him, especially among his neighbors in Granville in and 
around the village named in his honor, an unspotted reputation for integrity 
and charitable conduct. 

These, our earliest judges, are entitled to the eminent distinction of con- 
testing with Rhode Island the claim of being the first in the United States 
to decide that the courts have the power and duty to declare an act of the 
Legislature, which in their opinion is unconstitutional, to be null and void. 
The doctrine is so familiar to us, so universally acquiesced in, that i t  is 
difficult for us to realize that when it  was first mooted, the judges who had 
the courage to declare i t  were fiercely denounced a s  usurpers of power. 
Speight, afterwards Governor, voiced a common notion when he declared that 
"the State was subject to three individuals, who united in their own persons 
the legislative and judicial power, which no monarch in England enjoys, 
which would be more despotic than the Roman Triumvirate and equally in- 
sufferable." In  Rhode Island the Legislature refused to reelect judges who 
decided an act contrary to their charter to be void. I n  Ohio, in  1807, judges 
who had made a similar decision were impeached, and a majority, but not 
two-thirds, voted to convict them. As I have mentioned, the action of the 
court was the foundation of one of the charges brought by Hay. He accused 
them with dispensing with a law-the "New Bern case." This was the case 
of B a y a r d  v. SimgEetofi, in ejectment, which our judges had the nerve, as  early 
as  May Term, 1786, to refuse to dismiss, as  ordered by act of Assembly, 
on affidavit of the defendant that  he bought the land in suit under confiscation 
sale. The judges were Sustained eventually by public opinion. Iredell wrote 
a strong pamphlet vindicating the power of the judiciary. New York follows 
with a similar decision in 1791; South Carolina in 1792; Maryland in 1802; 
the Supreme Court of the United States, in M a r b u r y  v. Madison ,  in 1801. 

The Constitution contemplates that, a s  in England, the office of Attorney- 
General should be of great importance. In  his mode of election, and in the 
mandate as  to adequate salaries, he is  classed with the Governor and Supreme 
Judges. I t  is very doubtful whether the act of 1790, which provided for a 
Solicitor General for one-half of the counties, and that of 1806, which reduced 
the Attorney-General to little better than a Solicitor for the metropolitan 
circuit, were not in this respect unconstitutional. They were certainly extra- 
constitutional. The early Attorneys-General were equal if not superior to  the 
Judges a s  lawyers. Waightstill Avery, who first held the office, was a n  accom- 
plished and able man, the worthy ancestor of one of our present judges. On 
his resignation from ill-health in 1779, James Iredell succeeded and served 
until 1782. His successor, Alfred Moore, resigned in 1790 in disgust a t  being 
required to surrender to Edward Jones, the Solicitor General, half of the 
honors and emoluments of his office. The office lost none of its dignity by next 
devolving on the greatest criminal lawyer of that  day, John Haywood. 
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HISTORY OF THE SUPREME COURT. 

We no& resume the legislative history of the Supreme Court: 
I n  1790 the eight judicial districts were separated into ridings, the districts 

of Halifax, Edenton, New Bern and Wilmington constituting the Eastern, 
and those of Morganton, Salisbury, Fayetteville and Hillsborough constituting 
the  Western riding. An additional Judge, Spruce McKay, whose advent was 
hailed by the lawyers deservedly with joy, was elected. Two judges in rota- 
tion, with the Attorney or Solicitor General, were assigned to hold the 
courts in each riding. This law was, a s  to the appellate functions of the 
court, worse than the old. The uniformity secured by having the same 
Judges for all the State was lost, and the miserable spectacle of diverse 
decisions by different supreme tribunals of the same question was not only 
possible but frequent. Delays from difference of opinions were unavoidable. 
For example, take the case of Winstead .v. Winstead,  in  1 Haywood, where 
the question was whether levy on the land of husband and sale after death 
divests dower. The court was composed of Williams and Haywood. They 
agreed that the levy did not divest dower but concluded to write their 
opinions afterwards. Williams failed to send his opinion, so the case was 
continued, and in October, 17W, came before McKay and Stone. McKay @ 

stated that  he was not ready to decide the question. Afterwards, a t  another 
term, when Williams returned, the case came up again, and he was inclined 
to change his opinion; so the case was continued again. The final entry is 
that  i t  went off the docket without decision, whether because the widow 
Winstead died of old age does not appear. It was impossible for the ablest 
and best balanced judges to  give satisfaction under these adverse circum- 
stances, so there was wide-spread anxiety to procure a change. For eight 
years of this period, too, these judges, a s  I have said, were authorized to 
express their opinion of the facts to the jury, and a s  there was no appeal 
from their decisions, their power was certainly Ynconsistent with free 
institutions. I t  was greater even than in Colonial times, because then the 
Court of Chancery, and appeal to the King in Council, were checks to 
unfair decisions. 

The student of history sees repeated instances of God's evolving good out 
of what appeared a t  the time a n  unmixed evil. The corrupt conduct of 
one of our most trusted and beloved public servants proved a partial remedy 
for our ruinously inefficient judicial systems. 

I t  was found, amid universal horror, that  James Glasgow, a Revolutionary 
patriot, so popular that a county had been called in his honor, Secretary 
of State since the adoption of the Constitution, b$y annual election, had been 
for years confederating with John and Martin Armstrong and others, in 
cheating the State by the issue of fraudulent land warrants. 

To secure the punishment of these criminals, the General Assembly, prob- 
ably deeming i t  more convenient to have the trial a t  the place where was 
the Secretary's office, was induced to create an extraordinary court. I t  was 
to consist of a t  least two of the Judges, who were to meet a t  Raleigh for 
the purpose of trying this prosecution. While so convened they were author- 
ized to hear appeal of causes accumulated in the district courts. They were 
to meet twice a year, and to sit not exceeding ten days a t  each term. Both 
the Attorney and Solicitor Generals were ordered to prosecute, and a special 
agent was authorized to prepare and arrange the evidence and attend the 
trial, the solitary instance in our history of the employment of a public 
"attorney," charged with the functions of a n  English "attorney," as  dis- 
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tinguished from the barrister. The act was to expire a t  the close of t'he session 
of the General Assembly next after 10 June, 1802. 

Notwithstanding the fact that Judge Haywood, moved by a fee of $1,000, 
which was of seductive magnitude in that economical period, resigned his 
judgship to appear as  counsel for the defense, the accused were convicted. 
We find the name of Greene replacing that of Glasgow in our list of counties, 
and the black lines of expulsion drawn around his name on the books of the 
venerable order of Masons. 

The General Assembly were persuaded to grant the continuance for three 
years longer of such part of the act as  provided for the meeting of the 
judges for hearing appeals, and to give the court a name, viz., the "Court 
of Conference." The suspicion that the lawyers were pushing this measure 
for their own emolument, endangering the passage of the bill, the astounding 
provision was inserted, as  a rider, that  "no attorney shall be allowed to speak 
or admitted as  counsel in the aforesaid court." I have called your attention 
to the fact that  a similar ebullition of vulgar prejudice may likewise be found 
in the Fundamental Constitutions, drawn by the great philosopher John 

8 Locke, the ignorant legislators and the learned metaphysician both guilty 
of the extreme folly, first, of endeavoring to shut out light from the minds 
of the judges, and, secondly, of supposing that such childish provisions could 
outwit the lawyers. I hope this august assembly will pardon me for saying 
that  this "Locke on the human understanding" was exceedingly weak. 

By the act of 1804, the Court was made a permanent court of record, 
the judges were ordered to reduce their opinions to writing, and to deliver 
the same viva voce in open court. 

I n  the following year the name was changed to that contemplated by the 
Constitution, the Supreme Court. An executive officer, the sheriff of Wake, 
was given to i t  and the limit to the duration of the term was removed. 

I n  1806, a great change was made in the Supreme Court system, for the 
purpose of relieving the people of long journeys for the purpose of attending 
to their court business. In  modern days we cannot realize the evils in this 
respect under which our ancestors suffered. My old grandmother, who was 
married in 1788, said to me: "Talk about your bridal tours-in my day 
we had none. The only bridal tour I ever heard of was riding to the nearest 
judge to sign away the wife's land." Brides whose honeymoon devotion was 
equal to the sacrifice, were forced to traverse many scores of miles to reach 
a judge or a county court. Superior Courts, by the new law, were to be 
semiannually held in each county. The counties were grouped into six 
circuits, called also ridings, but the judges were to ride in rotation. In  other 
words, the existing system was adopted. Two new judges were created and 
four new solicitors. The Supreme Court now consisted of six, but two con- 
tinued to b'e a quorum. The preamble of the act  asserts that the old system 
caused such delays as  often amounted to denial of justice, and the change 
was a great relief. 

As the judges for the last six years had not elaborated their opinions in 
such manner a s  met the approval of the profession, a law was passed in 
1810 requiring them to write out their opinions "at full length," which 
mandate many young students of the law think was i n  after years occasion- 
ally obeyed with too much conscientiousness. For this additional labor they 
were to be paid 3250 ($100) per annum. They were a t  the same time to 
elect oct of their number a Chief Justice. John Louis Taylor was the first 
and only judge that  held this honorable offlce. The Governor was required 
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to procure for the court a seal, with suitable devices and motto. Any party 
to a suit in the Superior Court was given right to appeal to the Supreme 
Court on questions of law. 

For fear that  the requisitions as  to the opinions would not be carried 
into effect, in the following year i t  was provided, in substance, that  the 
decisions of the court should have no validity until the opinions should be 
delivered publicly and in open court, stating a t  length the ground of argument 
upon which the opinions a re  founded and supported, and also copies of the 
same delivered to the clerk. 

This completes the legislation prior to the creation of the present organiza- 
tion of the Supreme Court. Although the meeting of the judges a t  the seat 
of government to hear appeals was a great improvement on the preceding 
plan, it was impracticable to secure best results, while the Supreme Court 
was held by any two of six judge& coming to their labors after long 
journeying over horrible roads a t  the rate  of three or four miles an hour, 
and yearning for a needed rest a t  home. Some of those judges were ex- 
ceedingly able lawyers. Five of them-Taylor, Hall, Henderson, Ruffin, and 
Daniel-were eminent members of the new court. Besides these there were 
others worthy to sit with them; for example, Alfred Noore, afterwards ap- 
pointed to  the Supreme Bench of the United States, and Henry Seawell, 
one of the strongest criminal lawyers we ever had. Duncan Cameron, of 
large brain, who, abandoning law to be president of the chief bank of the 
State, became one of the most astute financiers of the land; David Stone, 
called from the bench to be Governor and United States Senator. But they 
did not have the opportunity for profound and uninterrupted devotion to 
the study of the principles of the cases before them, and that  undivided 
responsibility which stimulates to  highest exertions. 

I have been somewhat minute in my notices of Ashe, Spencer and Williams, 
because they were the first judges, and because they sat together for 
seventeen years of the most important period of our history, ending five 
years after the adoption of the Federal Constitution. It would be a grateful 
task to give similar notices of their successors. Even the anecdotes of them 
which have been handed down should be recorded; such, for example, 
as  that of the simple-minded Lowrie, from the foot of the Blue Ridge, on 
his first trip to Edenton, stopping a lawyer in his argument, because, from 
his seat on the bench, he could look out on the bay and see the behavior 
of two vessels in a gale of wind. "Stop, Mr. Attorney, this Court sees one 
ship going one way and another going right opposite in the same wind 
and the Court does not understand it." And when taken on a visit to one of 
the vessels, stamping his foot on deck, with some alarm, saying, "I declare, 
men, I believe she's hollow." But I must content myself with giving, in the 
appendix, a list of the judges, with the dates of the beginning and ending 
of their terms. 

The year 1818 is the great epoch in the history of the Supreme Court. 
When we consider the stern economy prevalent in  the Legislature of that  
day, and the general prejudice against enlarging the official class, especially 
when lawyers only were to be visibly benefited, the creation of these new 
judges, a t  an aggregate expense of $7,500, to perform their duties a t  a place 
remote from the constituents of the members, is most surprising, and shows 
that  there were very enlightened and influential men in the Legislature 
in 1818. 
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I find in that  body J. J. McIZay of Bladen, Zebulon Baird of Buncombe, 
M. 5. Kenan of Sampson, R. M. Saunders and Bedford Brown of Caswell, 
James Iredell the younger of Chowan, John Stanly, Wm. Gaston and Vine 
Allen of Craven, John Winslow of Cumberland, Louis D. Wilson of Edge- 
combe, .John B. Baker of Gates, David F. Caldwell of Iredell, Simmons J. 
Baker of Martin, Wm. B. Meares of New Hanover, A. D. Murphy, James 
Mebane and Willie P. Mangum of Orange, Chas. Fisher of Rowan, and other 
strong men, a goodly array of leaders of the people. Their meeting a t  this 
time was not the result of accident. I t  was a time when there was wild 
excitement about internal improvements. The great Erie Canal was in  
progress. The time was approaching when Governor DeWitt Clinton, with a 
company of great officials, traveled in a canal boat from Buffalo to New 
York, and amid thunders of cannon poured into the ocean water, brought 
from Lake Erie. The spirit of canal and river improvements spread like 
a prairie fire in a windstorm. I n  North Carolina there were dreams of 
navigating our streams from near their sources to the ocean. Raleigh was 
to receive the vessels of Pamlico Sound up  Neuse River and Walnut Creek 
to the crossing of Rocky Branch by the Fayetteville Road. Boats were to 
ascend and descend the Cape Fear and Deep Rivers to the Randolph hills. 
The produce of the Yadkin Valley, from the foot of Blowing Rock, was to 
cross over by canal to Deep River and be exported from Wilmington, and 
the puffing of steamboats was to echo from the mountains which look down 
on the headwaters of the Catawba and the Broad. I n  vain a Chatham member 
vowed that  in  dry times a terrapin could carry on his back a sack of flour 
perfectly dry down Deep and Cape Fear rivers to Fayetteville. All warnings 
were unheeded. Civil Engineer Fulton was brought from Scotland a t  a 
salary of $6,006 to make Asheville, Raleigh, Morganton, Wilkesboro, Ruther- 
fordton, Gaston and Louisburg, seaport towns. The Western people, cut off 
by long roads of mud and jagged rocks, clamored for State aid. The Eastern 
people, having by the old Constitution the Legislature by two-thirds majority 
in both branches, most of them having easy access to markets, sat  heavily 
on the treasury box, and hence provoked a demand for a change of the 
Constitution. This eastern and western question aroused the fiercest passions 
and sent to the Legislature the ablest men. 

This body of cnlightened representatives, the General Assembly of 1818, 
by the triumphant vote of 42 to 16 in the Senate, and 73 to 53 in the 
House, gave to the State the priceless blessing of a Supreme Court, and 
manned it  with excellent Judges. The constitutional mode of voting for 
officers was, until 1S5, by ballot. John Louis Taylor, Leonard Henderson, 
John Hall, Archibald D. Murphy, Henry Seawell and Bartlett Yancey were 
placed in nomination; Henderson and Hall were elected on the first ballot, 
and Taylor on the second. The great lawyer, Archibald IIendcrson, of 
Rowan, was nominated, but withdrawn, as  he was unwilling to come in 
com~etition with his brother. 

The measure was strongly recommended by Governor Branch, who gave 
his gersonal observation of the evils of the old system. 

The creation of the Supreme Court was a wide departure from the old 
English system, and from that of our general government, in that  its 
judges do not t ry  cases in the courts below. The English system adopted 
in 1873 is, in great part, similar to ours. I t  is easy to  see that  Congress will 
adopt our plan before many years. I t  was feared by many that the efficiency 
of our judges would be impaired by not having their minds kept alert by 
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occasional friction in actively-contested jury trials. These fears have not 
been realized. Amid all the changes and excitements, in  peace and war, for 
seventy years, the Court has, as a rule, with only an occasional transient 
exception, possessed the full confidence of the people. From the beginning, 
its authority has been extraordinary, being accepted, with rare  questioning, 
not only by this State, but by the tribunals of other States. Under the old 
system there were very able judges. At one time on the appellate bench we 
had men of such uncommon strength as Taylor, Hall, Seawell, Ruffin, Daniel. 
At another period sat together Taylor, Hall, Seawell, Cameron-an aggregate 
of talent and learning equal to the best bench of any State. But there was 
not that regularity of attendance, that  continuity of work, that sense of 
individual responsibility which leads to best results. Under the new organi- 
zation the great principle of division of labor, which has done so much in 
modern times for promotion of science and the arts,  was adopted for our 
judiciary. The new judges were given salaries ample to enab'le them to dis- 

' card all other pursuits, and devote themselves solely to the final settlement 
. of disputed questions involving the lives, the fortunes, the happiness of the 

people. This grand and sacred trust could not be shirked or shared with 
others; they had every incentive and full opportunity and leisure to make 
themselves experts in their professions, and to labor continuously to acquire 
new learning and greater wisdom. They were placed on high in sight of all 
the people. The ablest men, with sharp and critical eyes, watched their actions, 
ready to detect a failure or reward success. They had an opportunity seldom 
vouchsafed to men to win the admiration and gratitude of their fellow-citizens 
by intelligent and faithful work. On the other hand, if, by ignorance or rash 
spirit of innovation, they should lose the public confidence, the representatives 
of the people, who, under the Constitution of 1776, had full power over 

I them, would return to the old system, to their eternal disgrace. 
It was fortunate for the new experiment that, owing to miry and rocky 

roads, infrequent bridges and rough ferries over dangerous streams, and 
I long distances from the seat of government, the members of the bar could 
I not generally follow up their cases and argue them before the new tribunal. 

A few eminent lawyers found it  profitable to  devote most of their time 
specially to this practice. The spectacle, so often seen in these days of rapid 

I transit, of counsel from a village where there is no law library, hurrying 
into the courtroom, after a restless night: on the cars, beginning his speech 
b'y apologies for want of preparation, was never seen in the early days of 

I the Court. The Nestor of the Bar and distinguished ex-member of the 
Court (Judge Reade), once satirized this practice with that peculiar cayenne 
pepper pungency which so often made ignorant pertness of the bar flinch and 
false witnesses quail, and even pierced to the marrow a presumptous "D.D.," 
who, in a commencement address, assailed the honor of our profession. The 
Supreme Court bar, composed of such lawyers as  Peter Brown, Moses 
Mordecai, Wm. Gaston, Geo. E. Badger, Thomas Ruffin, the elder, Archibald D. 
Murphey, Archibald Henderson, Henry Seawell, Gavin Hogg, Duncan Cameron, 
Joseph Wilson, James Martin, prepared with careful study their arguments, 
cogedt in logic and mighty in language, and fortified by precedent. The 
judges, aided by this presentation of all the strength of both sides of the 
case, deliberated with patient care, decided with cansci'entious desire for the 
truth, and wrote their opinions elaborately and clearly, for the guidance and 
instruction of the profession. Such have been the uniform ability, learning 
and integrity of the members of the Court from the beginning, their freedom, 
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as a rule, from partisan b'ias, that  the people have, as  we have seen, with 
wonderful unanimity, made i t  part of the fundamental law, ane of the 
corner-stones which support our fabric of government, one of the main props 
of our social system. 

I will not describe in  detail the constitution of the court. That can be 
found in the Constitution of the State and the code of laws. I t  is, however, 
a part of my duty to chronicle the principal changes from time to time in its 
functions. 

The number of the judges continued to be three until the Constitution of 
1868 increased i t  to five. The Convention of 1875 reduced it again to three. 
Experience demonstrated that the business of the Court, settling the litiga- 
tions .of a million and a half of people, was vastly greater than existed for 
six hundred thousand people in 1818. I t  was and is a common belief that the 
late Justice Ashe had his life shortened by labors too arduous for his 
constitution. By an extraordinary majority, the number, in 1888, was by 
constitutional amendment increased again to five. 

Another change is in the mode of appointment of the Chief Justice. Until 
1868 the designation of the judge who was to perform the honorary function 
of presiding was left to the judges themselves. From the beginning the safe 
rule was adopted, that  the oldest in office should be chief. Henderson and 
Hall naturally yielded to Taylor, who had been for eight years Chief Justice 
with entire acceptab'ility over the old court. When Ruffin, after serving as 
Chief Justice for nineteen years, resigned and came again to the bench in 
1858, after the death of Chief Justice Nash, some were of opinion that he 
would be allowed to resume his old headship, but Pearson's claim to i t  under 
the unbroken rule was allowed without objection. By the Constitution of 
1868 the appointment of the Chief Justice is vested in the people. The Consti- 
tution of 1876 continues the provision, a s  well as  the designation of the 
associates a s  "justices" instead of "judges." 

The salaries of the judges are  exactly as  fixed in 1818. Men have come and 
men have gone; population has increased threefold; periods of prosperity 
have been followed by awful financial crashes and prolonged depressions in 
industrial efforts; near three thousand miles of railway have permeated our 
land, annihilating distance and economizing time, like the genii of oriental 
stories on their magic tapestry; the men of the mountains and the men of 
the seaboard have become next-door neighbors ; markets, once possible of 
access only over roads almost impassable, and many days of toilsome and 
dangerous journeying, have been brought to our doors ; the cultivated land 
has vastly increased in a rea ;  factories are humming, and mines are  bjeing 
dug; yet there stand the same old figures, 2 ,50,  as  if engraved on adamant, 
unchanged, though representing much diminished purchasing power. The 
General Assembly, to all appeals to  their liberality, make the answer that 
the salary is  sufficient to attract the best legal talent and experience; and 
i t  is no flattery in me to say that the answer cannot be "traversed," however 
we can "confess and avoid" it. 

When I say that  the salary has not been advanced for seventy years, I am 
not unaware that i n  the dark days of our great civil war i t  was nominally 
raised. For the year 1864 i t  was $3,000 per annum, and after January, 1865, 
it was ordered to be $7,000 per annum, but i t  was payable, by the terms of 
the law, in Confederate currency, and thus, in effect, in  defiance of the 
Constitution, it was greatly lowered. Applying the scale of depreciation, 
we find that  the salary for 1862, was $1,354.15; for 1863, $283.20; for 1864, 
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only $117; and for the first quarter of 1865, the installment of $1,750, 
dwindled down to $17.50. At the end of 1861, i t  would buy 320 barrels of 
flour ; a t  the end of 1862, 250 barrels ; a t  the end of 1863, 30 barrels; a t  the 
end of 1864, 17% barrels. The installment of $1,750, payable 1 April, 1865, 
would buy 3 barrels. The steadfastness and pluck with which the judges per- 
formed their duties with this meagre allowance a r e  worthy of all praise. 

The time of meeting of the Court has been several times altcrcd. The first 
term began on 1 January, 1819, and after that on the 20th days of May and 
Novernbcr. This was the next year changed to the third Monday in June and 
last Monday in December. Soon after, the second Monday in June was 
substituted for the third, and these continued to be the days of the opening 
of the Court until the first Mondays of January and July were prescribed in 
the Constitution of l8G8. The Constitution of 1876 omits this provision, and 
the General Assembly of 1881 fixed the openings on the first Mondays of 
February and October, as  a t  present. I n  1846 the lawyers of thc western 
portion of the State induced the General Assembly to order a term of the 
Court to be held in Morganton on the first Monday in August for all cases 
in  the counties west of Stokes, Davidson, Union, Stanly and Montgomery, 
and for cases from these counties, with consent of both parties. The experi- 
ment was not satisfactory to the Court or to the profession. Owing to a want 
of a law library, "Morganton decisions," as  they were called, were rrgardcd 
a s  less certainly sound than those a t  Raleigh. The Constitution of 1868 fixed 
the sessions of the Court "at the seat of government"; that of 1876 leaves 
the sessions a t  "the city of Raleigh, until otherwise ordered by the General 
Assembly." 

The judges of the Court, under the Constitution of 1776, were to hold 
office during good behavior, and were elccted by the General Assembly. These 
provisions were not changcd in 153.5. Vacancies during the recess of the 
General Assrmbly were filled by the Governor and Council, until the end of 
the next session. Under the Constitution of 1868 and 1876, the election is  
give11 to the people, the term of oftice is  eight years, and vacancies are  filled 
by the Governor alone, until the next general election. What will bme the 
ultimate result of periodical dependence on the will of the people, time will 
show. One effect is obvious. All the judges as  a rule belong to the same 
political party, whereas the old Court had gcncrally representatives of the 
two leading parties. I t  is  beyond my province to discuss the propriety of 
these great changes. Our ancestors in Colonial days yearned and struggled 

I for the life tenure as  necessary for the independence of the Court. Whether 
I tenure a t  the will of the people will prove to be bettcr than was the tenure 

a t  the will of the Crown or the Governor, experience will decide. And 
whether the transfer of the election of the jcdges from the General Assembly 
practically to the nominating conventions, will be a n  evil, must be left to the 
future. 

By the supplemental act of 1818, if a judge of the Supreme Court should 
be incompetent to decide a case on account of personal interest in the event, 
or some other sufficient reason, the Governor whs authorized to givc a special 
appointment to a Judge of the Superior Court, requiring him to sit with 
the other judges pro hac vice. Under this law Judge Murphey acted a t  June 
Term, 1820, in place of Judge Hcnderson, who had been counsel in important 
cases before the Court. The validity of the will of Moses Griffin, under which 
the Griffin Free School in New Uern was established, was maintained by this 
Court. The law was repealed in  1821. 
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Since 1834 two judges have been authorized to hold the Court, "in case 
one of the judges is disabled from sickness or other inevitable cause," and 
this continues to be the law in substance, The Code changing "sickness" to 
"illness," for what reason I know not. I t  has been the practice to  regard 
the death of a judge as a disability. This is in the spirit of its act, though 
hardly written in  its letter, as  a t  death the judgeship ceases and there is no 
judge who can be the subject of disability. An interesting question would 
arise if a judge should, without any inevitable cause, but from sheer obstinate 
neglect of duty, fail to take his seat. I t  would seem that  the other judges 
must await the removal of the offender by impeachment, or possibly two. 
thirds of both houses of the General Assembly might regard such contu- 
macious refusal, proof of "mental inability." I suppose, of course, this law 
will be amended so a s  to require three instead of two out of the five justices 
to be present in order to  constitute a court. 

I t  was not until 1808 that there was any attempt made by law to furnish 
the people with the decisions of their highest legal tribunal. I n  that year the 
Clerk of the Supreme Court was directed to furnish the Secretary of State 
a report of the decisions of the preceding four years, and annually those made 
thereafter. There was no appropriation for the cost of publication, but ad- 
vertisement was to be made for a printer to do the work a t  his own expense 
in consideration of the copyright for seven years, the State to have sixty-six 
copies free. I n  1813, the same niggardly offer was made to the Clerk of the 
Court, the copyright being estended to the time granted by the laws of the 
United States. I think these laws led to no result, the reports of that day 
being published on private account. 

In  1818 the Supreme Court was authorized to appoint a Reporter a t  a 
salary of $500, on condition he should furnish the State, free of charge, eighty 
copies of the reports, and the counties sixty-two copies. I presume, though 
i t  is  not expressly so said, that he was entitled to the copyright. Afterwards 
he was allowed to print 101 copies for  the State and counties a t  the public 
expense, and was allowed a salary of $300, and the copyright. In 1852 his 
salary was raised to $600, and the number of copies for the State increased, 
so as  to supply the lib4raries of the different States and Territories, and 
a few others. I n  1871 the office of Reporter was abolished, and the duties 
and emoluments given to the Attorney-General. Afterwards the salary was 
increased to $1,000, and the State assumed all the expense of printing, dis- 
tributing and selling the reports in excess of those donated, and covered into 
the treasury the receipts of sales, less five per cent commission for selling. 
The office of Reporter has always been considered a very honorable one, 
and has been much sought after by aspiring lawyers. The list of reporters 
in the appendix shows the truth of this. 

Of these, Murphey was one of the most energetic and useful men the State 
ever had in legislative and judicial capacities. H e  was an enlightened laborer 
for public education and internal improvements. He collected valuable histori- 
cal material for writing a history of the State, for the expenses of which 
he  was authorized by law t o  raise $15,000 by a lottery, but i t  was not 
successful. His collections passed into the hands of President Swain, and 
much of them may be found in the issues of the University Magaxhe 
published in his day. 

Dr. Hawks gave up a brilliant career a t  the bar for the Christian ministry, 
became a n  iminent divine, and an author of valuable historical works. 
Devereux was forced to surrender a large practice in order to take charge 
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of great estates which he had inherited. Ruffin and Battle became Judges 
of the Supreme Court. Badger's great career a s  a lawyer, Judge, Secretary 
of the Navy, United States Senator, is  well known. dames Iredell, the 
younger, had been Spealrer of the House, Judge, Governor, and Senator of 
the United States. Perrin Busbee was a n  able lawyer, one of the leaders of 
the Democratic party, and in the line of promotion to the highest offices. 
Jones was a sound lawyer, and a popular Whig. Winston, to be distinguished 
from Patrick H. Winston, of Bertie, was regarded as  one of the most learned 
in law and history in  his day. Phillips had been Speaker of the House of 
Commons, refused the tender of a Supreme Court judgship, and was after- 
wards Solicitor General of the United States. McCorkle was a big-brained 
lawyer. I will not describe Shipp, Hargrove, Kenan and Davidson, first be- 
cause they are  still alive, and, secondly, they held their post a s  Reporters 
by virtue of holding the higher office of Attorney-General. This I will say, 
however, that  if they had not towered high a s  lawyers, among the leaders 
of their respective parties, they would not have been chosen for the highest 
nonjudicial law office in the State. 

The wonderful improvement in the style of the printed volumes was begun 
by Attorney-General Kenan. 

The Clerks of the Supreme Court hold a most responsible office. Questions 
of great complexity are  frequently referred to them. The duties require 
a n  excellent memory and business head, good lrnowledge of the law, great 
accuracy, wrfect integrity, untiring patience, and unfailing courtesy. 

The Court has bern fortunate in i ts  choice of officers. Their names a re :  
Archibald D. Murphey, Wm. Robards, Edmund B. Freeman, Wm. H. Bagley, 
Thos. S. Kenan ( the  present incumbent). The Clerk a t  Morganton was 
Jas. K. Dodge. 

While they all met the approval of the Court, for their intelligence and 
fidelity, I notice specially Edmund B. Freeman, a s  having been identified 
with the Court for a third of a century. The following lines by Mrs. Mary 
Bayard Clarke, though not historically perfectly accurate, are  very touching: 

"The old Clerk sits in  his, office chair, 
And his head is  white a s  snow; 

His sight is dim and his hearing dull, 
And his step is weak and slow; 

But his heart is stout and his mind is  clear 
As he copies each decree, 

And he smiles and says as  the judges pass, 
"Tis the last court I shall see.' 

But  he lingers on till his work is  done, 
To pass with the old reghe,  

When he lays his pen, with a smile aside, 
To stand a t  the Bar Supreme; 

For the old Clerk dies with the Court he served 
For forty years save three; 

And breathes his last as  the judges meet 
To  sign their last decree." 

The Court was authorized to appoint a Marshal in 1841. Previous to that 
time the sheriff of Wake was its executive officer a t  the term held in Raleigh. 
The sheriff of Burke was always i ts  officer a t  the Morganton term. The 
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names of the marshals were: J. T. C. TT'yatt, James Litchford, David A. 
Wicker, Robert H. Bradley (the present incumb'ent). 

I t  may interest you to know that Mr. Litchford, when pursuing, in early 
life, his business as  tailor, had an apprentice boy, who, in company with 
several companions, threw stones a t  the house of one who had offended 
them. Dreading prosecution, he left Raleigh far a western home. In  1867 
he returned as  President of the United States. I t  was Andrew Johnson. 

There have been important changes in the jurisdiction of the Court from 
time to time. 

By act of 1799 the Court therein organized had jurisdiction of questions 
of law or equity which any judge on the circuit was unwilling to decide, 
or on which there was a disagreement between the judges. 

By act of 1810, any party dissatisfied with the rulings of the Superior 
Court had a right to remove it  to the Supreme Court. By the act of 1818 
the judges were to have all the powers of the Superior Court Judges, except 
that of holding a Superior Court. Any party could appeal from the final 
judgment, sentence or decree of the Superior Court on giving security to 
abide the judgment or decree of the Supreme Court, which was authorized 
to give such judgment as  should appear to them right in law, to be rendered 
on inspection of the whole record. Equity cases could be removed to the 
Supreme Court for hearing, upon sufiicient cause appearing, by affidavit 
or otherwise, showing that  such removal was required for purposes of justice, 
but no par01 evidence was received before the court, or any jury impaneled 
to try issues, except witnesses to prove exhibits or other documents. Under 
this provision it  became customary to remove all important equity causes, so 
that  the Superior Court Judge escaped the responsibility of giving any 
opinion in the matter. The Constitution of 1868 and that  of 1876 put a 
stop to these proceedings by confining the jurisdiction of the Supreme Court 
to appeals on matters of law or legal inference. In  1830 original and ex- 
clusive jurisdiction was given to this Court for vacation and repeal of grants 
and letters patent, for fraud, false suggestion or other came, but this 
power was also swept away by the same constitutional provision. The 
provision of the Constitution giving to the Court original jurisdiction to 
hear claims against the State, and to 'report their decisions to the General 
Assembly, has been construed by the Court to embrace only cases involving 
questions of law. 

These are the principal changes made, specially by law, in the functions 
of the Court. But there was a mighty mass of changes in the character of 
their work thrown on the judges, by the Constitution of 1868, and the 
transplanting to North Carolina the Code of Civil Procedure, first elaborated 
in New York. The Constitution of 1776, even as  amended in 1835, was 
founded on the assumption that  the agents of the people, the General As- 
sembly, would be honest and have such stake in the soil that  they could 
be intrusted with powers almost unlimited. They could tax any subject to 
any amount, and exempt any subject from any tax a t  all. They had bound- 
less right to pledge the State credit. They had, as  I have shown vast powers 
in the control of the other departments of government. They had full 
discretion as  to nearly all subjects of legislation. 

The Constitution ratified in 1876, which is merely an amendment of 
that of 1868, is founded on the assumption that the representatives may 
be untrustworthy. Hence, the executive and judicial departments are  made 
really independent of the legislative. Hence, there a re  limitations on the 
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taxing power, and on the power of pledging the State credit. Hence, a re  
made a part of the fundamental law numerous provisions, declaring what 
the General Assembly must do, what it  may do, and what i t  may or may 
not do. Many provisions seem properly to belong to the statute books, to be 
modified or  amended whenever the interests of the people require. 

The Genrral Assembly of 1868, being composed largely of the dominating 
spirits of thc Constitution of that  year, adopted the Code of Civil Procedure, 
framed to carry into effect the modern innovations in judicial proceedings, 
without attempting t o  harmonize them with the former habits of our 
people. Many of the members of the General Assembly, accustomed to tlie 
freedom allowed by thc old Constitution, framed and voted for enactments 
without such careful compliance with the minute provisions of the new 
instrument as  judqes are  bound to exercise. 

Moreover, the amendments to the Constitution of the United States, recently 
adopted, contain guarantees of privileges arid immunities to the freedmen 
which, from lifetime experience of different relations, it was difficult to 
understand and appreciate thoroughly, and which it  required the Supreme 
Court of the United States to elucidate and settle. 

Then, too, the difference of opinion bctween President Johnson and Congress 
:is to their respective powers in restoring the States which attempted seces- 
sion, the subversion of the State government set in motion by the authority 
of the and the substitution of one ur~drr  auihority of acts l~sisscd 
by Congress, led to discussions and recriminations, alienations and discord, 
and in certain localities cven to strife. 

All these innovations and experiments, and political and constitutional 
difficulties, threw vast responsibilities and pewliar perplexities on the Court, 
whose action, while not escaping adverse criticism, was, in the main, conserva- 
tive and wise. The judges, trained under the old Constitution and legal 
procedcre, hirve not obstinately impeded the legislative will, howrver un- 
palatable. As interpreted by them and amended by the Assembly, the changes 
scem acceptable to the lawyers, whose practice has bren mainly under them. 
The decisions of the Court on questions growing out of the reconstruction 
laws have been sustained bjy the highest tribunal of the land and acquiesccd 
in by 8111. Neither tlie people nor the Assembly have resented the frequent 
declaration of nncorrstitutio~~ality of legislative acts. On the contrary, the 
people applauded some of these decisions a s  preserving them from burdensome 
taxation. 

Another ordeal in, the history of the Court, which few tribunals ever pass 
through unscathed in character, was the Civil War. I think i t  may be said 
of our Supreme Court that  i t  did not on the one hand so share in the 
prevailing excitement as  to arrest impropeily the laws in aid of the war 
power, or on the other to embarrass the military authorities by unreasonable 
interference. In  defiance of unpopularity and even threats, when the most 
despcratc exertions were put forth in the unequal contest, writs of habeas 
corpus issued by the judges were executed in camps within the sound of the 
enemy's cannon. And so decisions in favor of military powers of the Con- 
federate Government are  such a s  have been approved by the judicial author- 
ities in favor of the military powers of th r  United States. The Constitution 
of the Confederacy on this subject is identicill with that of the United 
States. 

I witnessed an interesting scene in the Convention of the reunited Episcopal 
Church, held in Philadelphia in October, 1865. A proposition was made to 
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petition Congress to exempt candidates for the ministry from military 
service in future wars, and i t  seemed to meet with favor. One of the mem- 
bers from the South, a Judge of the Supreme Court of North Carolina, arose 
and opposed the resolution in strong language and convincing reasoning, sus- 
taining the right of the government in times of war to the service of all its 
citizens, and their duty to render such servire. The speech made a great 
impression on account of its being from a Southern man, and also because 
of the evident familiarity of the speaker with the whole question. I t  was 
telegraphed to the leading papers of the North. The resolution was killed 
a t  once. The speaker was Jcdgc Battle, giving his carefully prepared opinion 
on the substitute case of Gat& v. Walton, in which i t  was decided that 
Congress can conscript a man who has furnished a substitute under a 
former l aw;  that  one Congress cannot bind a subsequent Congress, or even 
itself, from calling out, if necessary, all  the able.-bodied men of the land, 
and is the sole judge of such necessity. 

That  the Court has given satisfaction, on the whole, to the profession and 
the people, is shown, as  I have stated, by the strong hold i t  has upon their 
respect and confidence. I t  has been diligent in expounding the principles 
of the common law and applying them to the facts of the cases before them. 
When the principles of the common law or of equity, as  established in 
England, a r e  not suited to the condition of a new and unsettled country, 
i t  has changed them under the doctrine, cessarzte ratione cessat ipsa lea. 

I t  would be most interestiiig and profitable to show, in detail, the various 
departures from English precedents, and the causes therefor, such as "waste" 
and "pin-money trust," "wife's equity for a settlement," "part performances," 
"cy pres," "purchasers seeing to the application of purchase money," and so 
on. I t  would be equally interesting, but presumption, perhaps, to discuss 
whether the Court might not advantageously have refused in other cases 
to follow English precedents, which they admitted to be bad law;  but 
these inquiries belong, more properly, to the history of the law than of the 
Court. Certainly, I have not time to go into them now. 

I n  the appendix will be found a complete list of the judges since 1818, 
grouped into four periods, the first ending with the vacation of all the 
offices of the State in April, 1865; the second ending with the close of the 
provisional government inaugurated by President Johnson, 1 July, 1868; the 
third ending with 31 December, 1878, during which there were five judges; 
the fourth coming down to 1 January, 1859, during which period there were 
three Judges. 

I will give short notices of those of the judges who have passed away, 
more particularly of those were longest members of the Court and had 
most to do in moulding its character. I begin, of course, with the first 
Chief Justice, John Louis Taylor. 

I t  would be difficult to imagine how a man could have had a better 
training for  the position of Chief .Justice than John Louis Taylor. He was 
a t  his election forty-nine years old; was educated a t  the College of William 
and Mary, a n  institution of high character in those days, the college of 
Jefferson, Madison, Monroe, Winfield Scott and Bishop Ravenscroft, and 
ab$ove all of Chief Justice Marshall. He was one of the  leaders of the bars 
of Fayetteville and New Bern, until elevated to the Bench in 1798. He rode 
the circuit for  twenty years, and was a faithful attendant on the Court of 
Conference. As already stated he was made Chief Justice of the Supreme 
Court of 1810-18. He showed his devotion to his profession by publishing, 
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in 1802, reports of cases determined in the Superior Courts of North Carolina, 
and in 1814 two volumes of "biographical sketches of eminent judges, opinions 
of American and foreign jurists, and additional reports of cases determined 
in our courts," under the title of the "North Carolina Law Repository," and 
afterwards a third work, containing reports of cases adjudged in the Supreme 
Court of North Carolina from 1816 to 1818. A charge to the grand jury of 
Edgecombe was of such excellence a s  to bc published a t  the request of that  
body. I n  conjunction with Henry Potter and Bartlett Yancey, he, a t  the 
request of the General Assembly, revised the statute laws of the State 
and enumerated the statutes of Great Britain in  force in  North Carolina. 
I n  early life he had been an active member of the General Assembly. His 
judicial labors had been eminently satisfactory. His opinions showed that he 
possessed a style not only clear but eloquent. His literary taste was con- 
spicious ; his manners elegant and winning, 

John Hall, of Warrenton, was by two years the senior of Taylor. Like 
him, he was trained a t  William and Mary College. Unlike him, however, 
he did not have the gifts for rapid success a t  the bar. H e  won his way by 
persevering industry and faithfulness to  duty, by constant study, and strictest 
integrity. He was elevated to the Bench in 1800, and held his place con- 
tiriuously until called to the new Supreme Court. He was not brilliant, but 
he was eminently a safe lawyer. He had a clear vision for the true points 
of a case, and had a.wide-spread reputation for good sense. His language 
was plain, but clear and forcible. He was forced by disease to resign a year 
before his death. 

Leonard Henderson, of Granville County, son of Judge Richard Henderson, 
of Colonial times, was seven years older than Taylor. He was, sometime in 
early manhood, Clerk of the Court for the district of Hillsboro, a n  office 
of considerable dignity. His reputation as  a sound and able lawyer, and his 
popular manners, led to  his election a s  Judge in 1808. During his eight 
years' service, he gave eminent satisfaction. The public favor towards him 
and Hall was shown by his election to the new Court on the first .ballot 
over Taylor, Seawell, Murphey and Yancey, among the ablest lawyers of that  
period. Hr was Chief Justice from 1829 to his death in 1833. 

Chief Justice Henderson had a vigorous, self-reliant mind, well stored with 
the principles of the law. He brought the questiorls before him to the test 
of sound reasoning. H e  was a conscientious seeker for  the truth, and had 
great weight as  a n  upright and wise Judge; but in culture and genius, and 
love of, and capacity for, labor, was decidedly inferior to his successor. His 
genial manners and kindly temper gained him great favor with the public. 

When these great men one by one passed away, leaving legacies of sound 
opinions for the better understandinq of the law, the Court had a good 
measure of popular favor. It was raised to still loftier fame by their imme- 
diate successors. Providence vouchsafed to us  judges of equal integrity, of 
still greater ability, and a longer term for efficient work. For  sixteen years- 
1832 to 1848--Ruffin and Daniel sat  together on the bench; for eleven years 
of this time Gaston was their coadjutor. No State of the Union, perhaps, not 
even the United States, ever had a superior Bench; few ever had its equal. 
At home and abroad their decisions, as  a r d e ,  had the weight of established 
and unquestioned law. 

Of the three the Chief Justice mas, undoubtedly, the ablest lawyer. He 
was in his prime, forty-six years old, when he entered on his great judicial 
career. H e  was a graduate of Princeton. H e  had a n  exceedingly strong 
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mind, untiring industry and uncommon powers of labor. When interested 
in great cases he ~vould work all night, without dropping his pen, and be 
none the worse in health for it. When a t  the bar, traveling by night, he 
attended the courts of Person and Granville and the Circuit Court a t  
Raleigh in the same week, a mule, instead of a locomotive engine, bring 
his motive power. He read much and retained all he read. He had been a 
judgr in 1816, and again of the Superior Court in 1825. H e  had, a s  president, 
extricated tlw old State Bank from its troublcs. IIe had exprriencrs in the 
General Assembly, and presided as  Speaker of the House. I n  all these posi- 
tions i t  was his habit to treat thoroughly and exhaustingly every subject 
which came before him. IIis opinions a re  elaborate and learned treatises 
on the questions involved. What Judge Pearson said of his opinion in 
Hoke v. Hemlerson, "that mine from which so much rich ore has been dug," 
may with equal truth be said of hundreds of others. Hard cases were not 
quicksands of the law to him. With inexorable logic h r  carried out the 
principles of the law, in criminal and civil cases, without bcing swerved by 
appeals for relaxation on grounds of hardship. Without hesitation he joined 
Gaston in sending Madison Johnson to the gallows, on the doctrine that pre- 
existing malice is presumed to be continued down to the Billing, notwith- 
standing intervening provocation, although many of the a b l ~ s t  members of 
the bar agreed with Daniel's dissenting opinion. He never doubted, in ex- 
cluding evidrnre of the violent character of the deceased, in Barfield's trial 
for murder, although Battle's dissenting opinion has been since recognized 
a s  good law. I saw him in the Convention of 1861, fiercely indignant a t  the 
preposition to aboIish corporal ~)unishment. His reply to the argument that 
it  was an outrage to w h i ~  a free man, was with bitter emphasis: "Whip a 
free man ! No ! Whip a rogue ! Whip a rouge." I saw him sentence a young 
white fellow, of eighteen years old, in Alamance County Court, for stealing 
money out of a dwelling-house. "Young man, in consideration of your youth, 
the Court will deal leniently with you, in the hope that you will reform 
and lead a better life." I watched the boy's face. I t  brightened as  he heard 
these words, but i t  was only for a mo~uent, for the Cllicf Justice added: 
"Sheriff, take him to the whipping-post and give him thirty-nine lashes on 
the barr  back." He was not a cruel man, but the doctrine, justilia, fiat, runt 
calum, was a reality to him. For twenty-three years he was, as  the presiding 
officer of thc Court, the greatest factor in moulding the law of the State. 
After resigning his post, a t  the age of sixty-five, he was, six years afterwards, 
induced by an almost unanimous vote of the General Assembly again to take 
a seat on the Bench, hut in  eighteen months be finally retired to the charge 
of his farm, complying, however, with occasional calls for his serviccs on 
critical occasions. 

Joseph John Daniel, of Halifax, was likewise in the prime of life, about 
thc age of the Chief Justice. H e  had a large brain, but lacked ambition. 
To the business in hand he adclressed himself with conscientious industry and 
rare  ability. But he cared nothing for winning reputation by exhaustive 
discnssions of caolIateral points not before the Court. He wrote not treatises 
on thc general subject. He had a wondcrful memory, probably a more 
extensive and accurate lrnowledgc of history, especially of the law, than any 
man in thc State, but he made no display and left no written record of it. 
His early training was a t  our State University. His opinions are short, 
but clear and strong and lucid, (Iistinguished for lucidity and terseness. In  
private life he was singularly unostentatious and charitable and generous. 
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H e  had only one fault, a habit contracted in early days. Uncle Toh3y's re- 
cording angel was often called on to blot out the careless words which 
the accusing spirit carried up to Heaven's chancery. I give one case in 
point to relieve the tedium of my narrative. He was once in church, a t  
which he was a regular attendant, in company with Judge Ruffin, when the 
inexorable collector, with the inevitable plate, came to his seat. He felt 
in  all his pockets but could only find a $5 gold piece. "Ruffin, lend me a 
quarter." The Chief Justice shook his head. "Lend me a half." A second 
shake intimated that this coin could not be had. "Lend me a dollar," and 
when his corn1)anion for the third time expressed his inability to supply his 
wants, he slammed the gold piece into the plate, saying in desperation "D-n 
you, go !" 

Notwithstanding this failing, Daniel was conspicuous for his obedience 
to  the "Golden ltule." He is said not to have had any eloquence a s  an 
advocate, but made his way by learning and diligence. 

William Gaston, the third member of the Court, and the oldest of the 
three, although he had not the reputation of Ruffin for learning in the law, 
nor of Daniel for learning in history, yet, for a broad, statesmanlike view 
of legal principles and acquaintance with literature, was unexcelled. He was 
more of a statesman and had greater oratorical gifts than either. As a 
memher of Congress he impressed Webster and Clay and others a s  one of 
the great mcn of the nation. His long service in our General Assembly 
and in the Convention of 1535 was distinquishwl by the liberal and intelligent 
views he took of all public questions. H e  was in 1818 the author and able 
advocate of the Supreme Court bill. His name was given to a western county 
because, although he was a n  eastern man, he had the pluck to advocate a 
convention for doing justice to the west. I t  was given to a town on Roanoke 
River, which had visions of future greatness, because, though his constituents 
lived on navigable water, he advocated giving State aid to the improvement 
of the interior streams. I t  was his personal example which made our people 
lose their fear of Catholics, and his eloquent advocacy that removed the 
anti-catholic clause from the Constitution. Beginning the practice of the law 
a1 the age of twcnty in 1798, the gear of Taylor's election to the Hexich, 
he had a successful career a s  a practitioner, for thirty-five‘ years, before 
being callcd to the Bench. He brought to the aid of the Court his extra- 
ordinary popularity, and elegant literary style, large legislative experience, 
and extensive learning in the law. 

All the three judges had great natural intellects-all had industry, all had 
unimpeachable rectitude of purpose, all of them had the unlimited confidence 
of the bar and laity, all of them were of a conservative temperament, all of 
them were filled with the desire to decide correctly the cases brought b'efore 
them, and to give right reasons for their decisions. Their personal relations 
wcre harmonious. Orange was then a western county, so that Ruffin was a 
western man;  Daniel a middle county, and Gaston an eastern man. They 
represented the two great parties of the day. These three great men had 
just the qualific3ations and habits to strengthen the Court. 

011 the resiynation of Ruffin, Frederick Nash, under the rule of seniority 
ih service, became Chief Justice, and held the office until his death in 1858. 
After sixteen years' service a s  Superior Court Judge, hc was elevated to the 
Supreme Court a t  the age of sixty-three. Succeeding Gaston, and sitting with 
Ruffin and Daniel, whose powers had been increased by years of study of 
great questions and practice in writing opinions, his reputation was subjected 
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t o  a most trying ordeal. He proved himself a sound and able judge, and his 
lofty character, in which all the virtues were harmoniously blended, his great 
popularity, gained by his unfailing courtesy and kindly heart, continued and 
strengthened the public confidence in the Court. As Mr. F. 11. Busbee well 
said in an address in presenting a portrait of the Chief Justice to the Court, 
"clear in  his conception of the law, well-versed in i ts  precedents, of singular 
felicity of language and chasteness of expression, with a simplicity and 
terseness that  would have honored Westminster Hall, he has. left opinions 
which may well bear comparison with those of his great colaborers." 

Before coming to the Bench, Chief Justice Nash had large public experience. 
H e  had a full practice a t  one of the most cultured bars of the State, that 
of New Bern. He distinguished himwlf for his readiness, courtesy, firmness 
and strictest impartiality in the ditticult post of Speaker of the House of 
Commons. In  all respects, he was a wise and well-balanced man. 

The successor of Nash, Chief Justice Pearson, acted a great part in the 
legal history of our State. He was a judqe for forty-two years continuously, 
with the exception of the eight months' vacancy in 1865. Of these, thirty 
years were spent on the Supreme Court Bench; during twenty of them he 
was Chief Justice. H e  entered on his judicial career a t  the age of thirty- 
one, after a few years service a s  a legislator and a large practice a t  the 
bar. His  mind was singularly clear, strong, incisive, bold and independent. 
While he had no appearance of self-conceit, he  had perfect confidence in his 
own conclusions. He had no ambition to excel in literature or politics. He 
despised verbiage, surplusage, shams. He was impatient of efforts to shine 
in oratory or accumulations of learning. I tried a flight of eloquence on him 
once. I saw his eyes begin to look deadly, and I fell to earth a t  once. 
I recall his disgust a t  the sight of a distinguished lawyer carrying into court 
a wheel-barrow full of books, with which to fortify his argument. He was 
kind in complimenting a clearly cut, well-prepared argument, but a speech 
designed for the glory of the speaker was apt  to meet with a sarcasm. His 
mind was steeped in law. He loved clearness and strength. He was fond 
of meeting legal difficulties by homely comparisons and phrases. The story 
of the Memphis lawyer weakening the force of one of his opinions by 
repeating to the jury a long array of his homely illustrations, may have 
been true. His wit consisted in unexpected application of legal language to 
non-legal subjects. Governor Caldwell said to him, when they were both 
young, "Pearson, why did you let the Bishop confirm you? You know 
you are  not a fit member of the church." "Well," replied he, "when I was 
baptized, my sponsors stood security for me. I thought i t  dishonest to hold 
them bound for me, and I surrendered myself in discharge of my bail." I said 
to him once-he was always friendly and kind to me- "Judge, please decide 
a question of law for me: I have two brothers paying me a visit. One is  
named William and the other Wesley. A lady in town has sent an invitation 
to 'Mr. W. Battle.' Whom shall I advise to accept it?" "Well, on the 
principle that  every deed is  construed most strongly against the grantor, 
I decide that  both should go." 

These stories bring out another phase of, his character. He was wonder- 
fully genial and kind, especially to young men. This t rai t  made him idolized 
by his law students. I t  entered into his decisions. He u a s  watchful for 
circumstances which could mitigate murder to manslaughter, which could 
make a case one of larceny rather than one of highway robbery. His leaning 
was towards mercy. 

372 
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The Chief Justice became a power in the State. His learning and acute- 
ness and industry made him famous a s  a lawyer. His students spread abroad 
his fame a s  a law-teacher. When he was nearing his three-score and ten 
years, his popularity became suddenly eclipsed by his rulings in the cases 
against Kirk and Bergen. I will not, of course, enter on a discussion of these 
matters. H e  has placed on record in the 65th volume of the Reports a n  
unequivocal denial of all charges that  he was actuated by any motive but 
carrying out what he considered his duty under the law. His four associates 
united in  declaring that  his rulings had their concurrence, and after his death 
leading' members of the bar bore admiring testimony to his character, and 
his old law students, among the most eminent citizens of our State, reared 
in Oakwood Cemetery, near Raleigh, a monument to his memory. 

Associated with Chief Justice Pearson for many years was William Horn 
Battle, of Orange. H e  was closely connected with the courts of the State for 
over a third of a century, beginning with his joint reportership in 1834, and 
ending in 1868, when, in common with all candidates not nominated by the 
then dominant party, he failed of rc&lection. His republications of annotated 
editions of the early Reports, his labors a s  Reporter and in preparation of 
the Revised Statutes of 1835 and his Revisal of 1873, and also of the four 
volumes of his Digest, gave him a thorough knowledge of the statute law of 
the State  and decisions of the courts. H e  began his judicial labors in 1840, 
when 38 years old; was a Judge of the Superior Court for about twelve 
years; this period of service was broken int;o by a short tern1 on the Supreme 
Court Bench in 1848, by appointment of Governor Graham. He had a con- 
tinuous servicc on the Supreme Court Bench, from his election in 1852, ex- 
cepting the short interval of 1865, wh'en all the ofices were vacated, for six- 
teen years. From 1845 to his removal to Raleigh in 1868, and for two years 
before his death, he was principal of a law school and nominally Professor 
of Law in the University, but received no salary from the institution, and 
was not responsible for the discipline. After his retirement from the Bench 
in 1868, he practiced law in Raleigh, and was for a short time President of 
the Raleigh National Bank. During the last twenty years of his life, he took 
great interest in the legislation of his church, being a delegate to its Diocesan 
and General Conventions. I n  lieu of any observation of my own, I give an 
estimate of his judicial character in  the words of Mr. Justice Merrimon, 
extracted from his address a t  the meeting of the Supreme Court Bar  after 
his death in 1879 : 

"Judge Battle was a well-read, painstaking and sound lawyer. H e  was well 
grounded in the great principles of the lam, and was specially familiar with 
the law and judicial decisions of our own State. Indeed, there has been no 
lawyer more learned than he in the laws of this State. H e  was exceedingly 
fond and proud of his profession ; he upheld its honor always and everywhere, 
and he was a n  honor to it. 

"He was a learned, patient and upright judge. His judicial opinions were 
well considered and able, some of them strikingly so, and they afford an 
enduring monument to his memory, while they reflect high distinction on the 
Bench of the State." 

Let me add, for the edification of the younger members of the bar, an 
anecdote of Judge Battle. I n  his early days a t  the bar he was not successful 
in getting practice. I n  fact, he said that  but for the encouraging words of 
his wife he would have abandoned the profession in despair. The depression 
of spirit on this account preyed on his health. His  physicians, according 
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to the practice of the old school, advised a whiskey toddy before breakfast. 
He tried the remedy for some days. One morning, while dressing, he sud- 
denly said, "I have resolved not to take another glass of whiskey." His 
wife said, "Why? I thought it was doing you god."  "Perhaps you are right," 
said he, "but I found myself dressing fast in order to get to my drink, and 
I know, b'y that, i t  is dangerous." Such was his dread of that  terrible poison, 
which has slain hundreds of our bright and promising lawyers, some of them, 
even in early life, the leaders of the bar. 

Matthias Evans Manly was the last of the old ante-war Court. He was 
a strong-minded and able man. Like Judges Pearson, Battle and Ashe, he 
graduated a t  our University, all of them among the best scholars of their 
classes. Being a good mathematician, he was employed, after graduation, 
a s  an assistant in the mathematical department, and on a vacancy in the 
professorship, offered to take charge of the department. Although deemed 
qualified, his youth was considered an objection, and Dr. James Phillips was 
elected. He then addressed himself to the law, and soon reached the top of 
his profession. His jndicial career extends from 1840 to 1865, twenty-five 
years, during nineteen of which he was on the Superior Court Bench. He 
was elected to the Supreme Court in 1859, on the final retirement of Judge 
Ruffin. 

Judge Manly was a very sound and well-read lawyer. H e  had not the man- 
ners of a successful politician. He forced his way by unbending principle, 
unwavering faithfulness to duty, intellectual force and dauntless pluck. When 
on the Superior Court Bench he had the undoubting confidence of all in his 
ability and learning and love of justice. But he sometimes lost patience 
with the prolixities and wranglings and apparent endeavors to take ad- 
vantages, of which members of the bar in their zeal are  sometimes guilty. His 
language and manner were, on such occasions, more caustic than was agree- 
able to the victims. I saw him once administer a rebuke to two of the most 
eminent practitioners of the State. "I do not sit here," he fiercely said, "to 
listen to the angry wranglings of attorneys. They must cease." There was 
no more indecorum during that term. 

Judge Manly mas on the Supreme Court Bench only about six years. 
During most of this time, while the great Civil War was raging, the number 
of cases before the Court was greatly diminished. He had not, therefore, 
the opportunity of rivaling the reputation of the greatest judges of the old 
Court, but his opinions are clear and forcible, and show that he was a 
learned and able judge. He was Speaker of the State Senate in 1866. The 
General Assembly for that year elected him Senator of the United States, 
as  a colleague of Wm. A. Graham, but neither was allowed to take his 
seat, He died on 10 June, 1881, with the universal respect and confidence 
of the people. 

I t  is not within my plan to give notices of the living, so I will only mention 
thpt after a distingaished career a t  the bar, in Congress and in the Supreme 
Court, which he reached after serving about four years as  a Superior Court 
Judge, Edwin Godwin Reade, now most ably presiding over a national bank, 
is the last survivor of the judges of our highest tribunal elected by the 
General Assembly. Of those elected by the people three have gone to their 
final homes. Of these Nathaniel Boyden came to the Bench a t  a greater age 
than any other of all the judges-at three score and sixteen. He had been 
an active member of the bar for forty-eight years, had been a member of 
the State and Federal legislatures, but had never held a judicial office. He 
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had a mind of a high order, was a most adriot, zealous and successful 
practitioner, possessed abundant learning in the law, and was a conspicuous 
figure in the nisi prius courts of the State. If he had come to the Supreme 
Court Bench a t  an earlier age, and had larger practice in its duties, he would 
have won high distinction a s  a judge. 

Thomas Settle was eminently fitted for political life. 13e had great force 
of character, uncommon oratorical powers, a bold and independent spirit, 
a high order of ability, and exceedingly agreeable manners. The campaign 
between him and Zebulon B. Vance for Governor in 1876, will long be 
remembered for its brilliancy, only equaled, according to tradition, by that  
between Graham and Hoke in 1844. Hc was a successful practitioner in the 
courts, winning fame as  Solicitor of his circuit in the prosecution of criminals. 
H e  was a ready and accomplished presiding officer of our State Senate and 
House of Commons. His heart was not in the judgeship, as  was shown by his 

, twice resigning his seat in order to enter the political field. His opinions, 
though pointed and clear, do not show the learning and logical powers of the 
old-time judges. He had the ability, however, to become a great judge, if his 
ambition had taken that  direction. 

Thomas Samuel Ashe, a lineal descendant of one of the first three Supreme 
Court Judges of free North Carolina, was after the best type of our great 
judges. After an eminent career a t  the bar and in the State Legislature, 

I and as  Confederate Statcs Senator and membcr of the Lower House of 
Congress of the United States, he came to the Supreme Bench by popular 
election in 1878, a t  the age of sixty-six. He dicil in February, 1887, after 
eight years' service. He threw his whole strength into his work. He en- 
deavored to make up for the time lost from the law while engaged in exacting 
legislative duties, and time-consuming practice in the Superior Courts, by 
close and unremitting study, trenching on the hours needed for repose. He 
succeeded in adding to his already grcat reputation for ability, and b'y the 
strength and learning displayed in his opinions he won a place little inferior 
to the best of his predecessors. I t  is believed that the severe labors his 
conscientiousness forced on him shortened his life. 

Judge Ashe was one of a type not often found among us in thesc nervous 
and impetuous days-the old-school gentleman. He was tall, stately, dignified, 
courteous, respectf'ul to all, and exacting respect from all. Washington was 
of that pattern, and General Lec, and Governor Graham, and General Samuel 
F. Patterson, and Chief Justice Nash. I t  is i~npossible to imagine an unworthy 
act by such mcn. But under his self-contained exterior was abundance of fire, 

l and under his grave manner abundance of humor. I have never seen the fire 
flash, but I have seen the humor play over his countenance like sheet lightning 
over a summer cloud. I recall his hearty laugh when he told me how, after 
the University had conferred the degree of Doctor of Laws (LL.D.) m himself 
and Judge Dillard, he went into the latter's room and found him investigating 
a knotty case, lately argued before the Court, and saluted him thus: "Good 
morning, Doctor Dillard." "What do you mean," replied he, looking up from 
his papers and books. "What do you call me doctor for?" "Haven't you 
read in the morning paper," said Judge Ashe, "that the University has made 
us Doctors of Laws?" "Well!" said Dillard, gloomily, "am I not a great 

. Doctor of Laws, when I cannot, for the life of me, tell whether old Mibra 
Gulley ought to have brought this action before the Clerk or in  term? I 
must say that  I have not a s  much respect for the Trustees a s  I had before 
the degree was conferred." (See 81 N. C., 356.) 
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For the encouragement of those t w i g s  of the law whose early success is 
impeded by bashfulness-a rare quality, however, in these spouting days- 
permit me t o  state that, when Mr. Ashe made his first speech-it was a t  
Hillsboro court-his fright was so great that  his tongue refused to go 
further than "Gentlemen of the Jury." H e  was about to  take his seat in  
despair, when Mr. Pricstly Mangum, the County Solicitor, arose and said: 
"May i t  please your Worships, I request the gentleman to stop a moment, to 
allow me to call some witnesses to go before the Grand Jury." This kindly 
interruption gave the young attorney time to recover his self-possession,,and 
he made a creditable appearance. 

Judge Dillard, recognized as  one of our ablest lawyers, told me that his 
(Dillard's) first case was in Danville, Va., where the pleadings were required 
to be drawn out in full. He declared on a promissory note, "payable 90 
days after date." These words were carelessly omitted in his declaration, 
and the  consequence was a fatal variance in  the proof. Said the Judge: "I 
took a nonsuit, paid the costs ($13.50) out of my own pocket, and got 
more profit out of that expenditure than out of any I have since made. I was 
afterwards careful never to  make a mistake." I feel sure the Judge will 
pardon me for putting on record this incident, on account of i ts  valuable 
lesson to those whom he loves so well, the young men of the bar. 

Mr.  Chief Jus t ice :  I n  conclusion I return to you and your associates, and 
to the members of the bar, my thanks for the great honor you have con- 
ferred on me in assigning to me the preparation and delivery of this address. 
I t  has been to me a labor of love. From boyhood I have had the strongest 
veneration for the Supreme Court of North Carolina. Far  back in my memory, 
on the borderland of childhood, in the days of Devereux and Battle, I can 
see the neatly written copies by my mother, a s  amanuensis, of the opinions 
of Ruffin, Daniel and Gastm, and I can recall her voice as  she praised their 
greatness and by these praises sought to arouse the ambition of her children. 
A collateral benefit of the establishment of the Court has been the elevation 
of the bar of the State, by their constantly having before their eyes the highest 
standard of legal learning, tireless industry, and inflexible rectitude. The 
labors of the students a re  stimulated by the hope of winning encomiums 
of the examining judges, the labors of the lawyers are  stimulated by the 
hope of winning the decisions of the Court, the Superior Court Judges are  
urged to greater diligence and care by fear  of their reversals. The aspiring 
spirits fix their eyes on the lofty prize of a seat on the Bench, and, thanks to 
a justice-loving people, strive to gain it, not by the politician's wiles, but by 
becoming conspicuous for legal learning and spotless character. I t  is  a glorious 
thing that  a11 our people have an assured confidence that the mantles of our 
great and good judges of the past have fallen on men worthy to wear them, 
on men who will leave the Court to  their successors, fixed in the hearts of 
the people, a s  firmly as  are  the eternal principles of Magna Ghar ta  and the 
Bill of Rights, of which i t  is  the trusty guardian. 
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APPENDIX No. 1 

Begins in 1777 and ends in 1790, during which the number of the Judges 
was three. 

SAMUEL ASHE, of New Hanover, elected in 1777, was in office in  1790. 
SAMUEL SPENCER, of Anson, elected in 1777, was in office in 1790. 
JAMES IREDELL, of Chowan, elected in  1777, resigned in 1778. 
JOHN WILLIAMS, of Granville, elected in 1778, was in office in 1790. 

THE SECOND PERIOD, 
From 1790 to 1806, when there were four Judges. 
SAMUEL ASIIE, elected in  1777, resigned in 1795. 
SAMUEL SPENCER, elected in 1777, died in 1794. 
JNO. WILLIAMS, elected in 1778, died in 1799. 
SPRUCE MCKAY, of Rowan; elected in 1790, was in office in 1806. 
JNO. HAYWOOD, of Halifax; elected in 1794, resigned in 1800. 
DAVID STONE, of Bertie; elected in 1795, resigned in 1798. 
ALFRED MOORE, of Brunswiclc; elected in 1798, resigned in 1799. 
JNO. LOUIS TAYLOR, of Craven ; elected in  1798, was in office in 1806. 
SAMUEL JOHNSTON, of Chowan; appointed in  1800, resigned in 1803. 
JOHN HALL, of Warren; elected in 1800, was in office in 1806. 
FUNCIS LOCKE, of Rowan; elected in 1803, was in office in 1806. 

From 1806 to  1 January, 1819, when there were six Judges. 
SPRUCE McICAY, of Rowan; elected 1790, died 1808. 
JOHN LOUIS TAYLOR, of Craven; elected 1798, elected to Supreme Court 

in 1818. 
JOHN HALL, of Warren; clected 1800, elected to Supreme Court in 1818. 
FRANCES LOCKE, of Rowan; elected 1803, resigned 1814. 
DAVID STONE, of Bertie; elected 1806, resigned 1808. 
SAMUEL LOWRIE, of Mecklenburg ; elected 1806, died 1817. 
BLAKE BAKER, of Warren; appointed 1808, commission expired 1808. 
LEONARD HENDERSON, of Granville ; elected 1808, resigned 1816. 
JOSHUA GRANGER WRIGHT, of New Hanover ; elected 1808, died 1811. 
HENRY SEAWELL, of Wake; appointed 1811, commission expired 1811. 
EDWARD HARRIS, of Craven; elected 1811, died 1813. 
HENRY SEAWELL, of Wake; appointed in 1813, resigned 1819. 
DUNCAN CAMERON, of Orange; appointed 1814, resigned 1816. 
THOMAS RUFFIN, of Orange ; elected 1816, resigned 1818. 
JOSEPH JOHN DANIEL, of Halifax; appointed 1816, elected to Supreme 

Court 1832. 
ROBERT H. BURTON, of Lincoln ; appointed 1818, resigned 1818. 
BLAKE BAKER, of Warren; appointed 1818, died 1818. 
The fourth period, a s  given in Second Revised Statutes, embracing the 

names of the Superior Court Judges since 1818, does not come within the 
scope of my narrative. 

377 



I N  T H E  SUPREME COURT. 

APPENDIX NO. 2 

LIST O F  JUDGES O F  TIIE SUPREME COURT SINCE 1818. 

JOH~Y LOUIS TAYLOR, of Craven, Chief Justice; elected 1818, died January, 
1829. 

LEONARD HENDERSON, of Granville, Chief Justice, 1829 to 1833; clccted 1818, 
died August, 1833. 

JOHN HALL, of Warren; elected 1818, resigned December, 1832. 
JOHN DER~SSET TOOMER, Cumberland; appointed June, 1829, resigned 

December, 1829. 
TIIOMAS RUFFIN, of Orange, Chief Justice, 18.33 to 1852; elected 1829, 

resigned November, 1852. 
JOSEPH JOIIN DANIEL, of Halifax; elected 1832, died February, 1848. 
WILLIAM GASTON, of Craven; elected 1%33, died January, 1844. 
FREDERICK NASH, of Orange, Chief Justice, 1852 to 1858; appointed May, 

1844, died December, 1858. 
WILLIAM HORN BATTLE, of Orange; appointed May, 1848, resigned Decem- 

ber, 1848. 
RICIIMOND MUMFORD PEARSON, of Yadkin, Chief Justice, 1858 to 1865; 

elected December, 1848, office vacated April, 1865. 
WILLIAM HORN BATTLE, of Orange; elected December, 1852, office vacated 

April, 1865. 
THOMAS RUFFIN, of Orange; elected 1858, resigned fall of 1859. 

, 

MATTHIAS EVANS MANLY, of Craven; appointed 1G9, office vacated April, 
1865. 

From January, 1886, when the Judges elected by the General Assembly, 
organized by the authority of the President, bvegan their service, to the close 
of June Tcrm, 1868, when their offices were vacated by virtue of the Re- 
construction Acts of Congress. 

RICHMOND MUMFORD PEARSON, of Yadkin, Chief Justice; elected 1866, 
office vacated July, 1868. 

WILLIAM HORN BATTLE, of Orange; elcctecl 1866, ofice vacated July, 1868. 
EDWIN GODWIN READE, of Person; elected 1866, office vacated July, 1868. 

From 1 July, 1868, when the Justices under the Constitution of 1868 bcgan 
service, to 1879, when the number was reduced from five to three. 

RICIIMOND MUMFORD PEABSON, Chief Justice; clccted 1868, died 5 January, 
1878. 

WM. NATIIAN HARXELL SMITH, of Wake, Chief Justice; appointed January, 
1878, term expired 1 January, 1879. 



N. C . ]  FEBRUARY TERM, 1889. 

ASSOCIATE JUSTICES. 

EDWIN GODWIN READE, of Person; elected 1868, term expired 1 January, 
1879. 

WM. BLOUNT RODMAN, of Beaufort; elected 1868, term expired 1 January, 
1879. 

~ Z O ~ E R T  PAINE DICK, of Guilford; elected 1868, resigned 1872. 
TIIOMAS' SETTLE, of Rocliingham ; elected 1868, resigned 1871. 
NATHANIEL COYDEN, of Rowan ; appointed 1871, died 20 November, 1873. 
WM. PRESTON BYNUM, of Meclrlenburg; appointed 1873, term expired 1 

January, 1879. 
THOMAS SETTLE, of Rockingham ; appointed 1872, resigned 1876. 
~ B M .  l ' u a ~ e ~  FAIRCLOTH, of Wayne; appoilited 1876, tern1 expired 1 January, 

1879. 

From 1 January, 1879, to 1 January, 1889, during which the number of 
Justices was three. 

WM. NATHAN I~ARRELL SMITH, Chicf Justice; elected 1878, reglectcd 1886. 

ASSOCIATE JUSTICES. 

T I I ~ M A S  SAMUEL ASHE, of Anson; elccted 1878, reelected 1886, died 4 
February, 1887. 

JOIIN HENRY DILLAKD, of Rockingham; elected 1878, resigned 11 February, 

I 1881. 
TIIOMAS RUBPIN, of Orar~ge; appointed 1881, resigned 1883. 
AUGUSTUS SUMMERFIEI D MERKIMON, of Wake ; appointed 29 September, 

3883, elected 1886. 
JOSEPII JONATHAN DAVIS, of Franklin; appointed 4 February, 1887, elected 

3 888. 
ALPIIONSO CALHOUN AVEWY, of Burke; elected 1888. 
JAMES EDWARD SHEPHERD, of Beaufort; elected 1888. - 

APPENDIX No. 3 

JUDGE JOHN HAYWOOD, from 1789 to 1806 (1  and 2 Haywood Reports). 
JUDGE F. X. MARTIN, from 1795 to 1797 ( 1  and 2 Martin's Rcports). 
JUDGE JOIJN LOUIS TAYLOR, from 1799 to 1802 (Taylor's Reports). 
DUNCAN CAMERON and WILLIAM NORWOOD, from 1802 to 1805 (Conference 

Rcports) . 
JUDGE JOIIN LOUIS TAYLOR, 1813 to 1816 (Carolina Law l:epository, 2 Vols.). 
JUDGE JOIIN LOUIS TAYLOR, 1816 lo 1818 (Term Reports). 
JUDGE A. D. MURPIIEY, 1804 to 1813, and a t  July Term, I818 ( 1  and 2 

Murphey) . 
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APPENDIX No. 4 

AKCIXIBALD D. MURPIIEY, 1819 ( 3  Murphey). 
THOMAS RUFFIN, January Term, 1820 (1st part of 1st Hawks). 
FZANCIS L. HAWKS, 1820 to 1826. 
GEO. E. BADGER, with DEVEKEUX, January Term, 1826 (1st part of 1st 

Devereux) . 
THOMAS P. DEVEREUX, 1826 to 1834. 
THOS. P. DEVEREUX and WM. H. BATTLE, 1834 to 1840. 
WM. H. BATTLE, January Term, 1840 (1st part of 1st  Iredell). 
JAMES IREDELL, 1840 to 1852. 
PERRIN BUSBEE, 1852 to 1853. 
QUENTIN BUSBEE, Fall Term, 1853 (2d part of Busbee). 
HAMILTON C. JONES, 1853 to 1863. 
PATRICK H. WINSTON, SR., 1863 to 1864. 
SAMUEL F. PIIILLIPS, 1866 to 1870. 
JAMES M. MCCORKLE, 1871. 
WM. M. SHIPP, Attorney-General, 1872. 
TAZEWELL L. HARGROVE, Attorney-General, 1873-1876. 
T ~ o s .  S. KENAN, Atorney-General, 1877-1884. 
TEIEO. I?. DAVIDSON, Attorney-General, 1885. 



I N D E X .  

ACTION TO RECOVER LAND. 

1. Where the title to  land is put in issue by the pleadings and issues, the 
verdict and judgment operate a s  a n  e s t o p ~ l  on the parties a s  to the 
title. Allen v. Snllinyer, 14. 

2. The Court has countenanced and approved the practice of defining, 
in the verdict, the extent of the plaintiff's interest in the land in 
controversy, either by metes and bounds, or a s  an undivided frac- 
tional interest. Ibid. 

ADDRESS-K. P. BATTLE. 

History Supreme Court of North Carolina, 441. 

ADMINISTRATION. 

1. Where a judgment absolute is  rendered against executors, fixing them 
with assets, and thcy pay it, their personal representatives cannot 
afterwards recover the amount thus paid out of the estate of their 
testator. Perkins v. Berrg, 131. 

2. Where, in  a creditor's bill against the personal rcpresentative, i t  is  
sought to have the lands of decedent sold for the satisfaction of 
the debts proven, the real representatives of decedent must be made 
parties, before any judgment subjecting the real estate can be entered. 
Ibid. 

3. Where, in an action brought on a note given, with a surety, by a 
distributee of an estate to the administrator, i t  was adjudged that 
the administrator recover the amount of the note, but that no execu- 
tion issue until the clerk should determine the amount of the dis- 
tributive share of the principal debtor in the estate on the final 
accounts of the same, and such amount should be credited before 
issuing of cxecution: Held, that  i t  was competent for the court, a t  a 
subsequent term, upon a report of the clerk, in this action, that  

, nothing was due on the distributive share, and therc being no es- 
ception, to modify the judgment and order execution to issue, not- 
withstanding that  in proceedings by the administrator against the 
distributees for a final settlement, in which there was a report of 
the clerk that nothing was due on said distributive share, and an 
appeal from a judgment confirming the report. Scroggs v. Alexander, 
162. 

4. I n  a proceeding by an administrator against the nonresident widow 
of a decedent who had not, for several years after his death, applied 
for letters of administration, she cannot be heard to say that the 
letters granted to the plaintiff were void, because she was the widow 
and had not waived her right to administer; a t  most, the appoint- 
ment was only voidable and could be attacked only by a direct pro- 
ceeding to remove the plaintiff. Lglc v. Biler, 261. 

5. When it  appears that the appointment of the plaintiff a s  administrator 
was void, a defendant can avail himself of a plea of ne unques 
executor. Ibid. 
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ADMIh-ISTRATION-Cantinued. 
6. While a sum, which has been carelessly, voluntarily and without 

reasonable inquiry, overpaid as  a legacy or distributive share, before 
the settlement of an estate, cannot be recovered by an executor or 
administrator; but when an overpayment was made to a legatee after 
the settlement of the estate, from which it  was due, not officiously 
and voluntarily, but by mistake (of fac t ) ,  the sum overpaid can 
be recovered. Ibid. 

ADMIXISTRATOR. See Administration. 

ADVANCES. 
When payable, 59. 

BGREEMENT KOT TO PLEAD STATUTE O F  LIMITATIONS, 34. 

AGRICULTURAL SOCIETIES. 
1. The provisions of chapter 33, Acts of 1887, amending the charter of 

the Roanoke and Tar  River Agricultural Society, incorporated under 
chapter 88, Private Laws of 1870-'71, which forbids any person, not 
doing a regular business within half a mile of the grounds of the 
society, from selling, etc., any liquors, tobacco, or other refreshments, 
etc., within that distance from said grounds, and making i t  a mis- 
demeanor so to do, is constitutional-not violating section 7, Article 
I, as  to emclusiue emoluments or privileges, nor section 31, as to 
perpetuities and monopolies. 8. v. StovalZ, 416. 

2. The power of the Legislature to enact laws conferring police powers, 
regulating traffic, etc., in certain localities, etc., is established, and 
such power is properly exercised for the encouragement of agricul- 
tural societies, and providing regulations for preserving order and 
promoting the comfort, etc., of those assembled a t  their fairs. Ibid. 

ALLOTMENT O F  DOWER. 
In  mortgaged lands, 28j.  

AMENDMENT. 
1. The Superior Court has power to amend, after verdict, a warrant 

brought by appeal of defendant from a justice's court, charging 
defendant with going upon the land of another, after being forbidden 
to do so, so as  to charge that the entry was "wilful and unlawful," 
and to make the charge conclude, "against the peace and dignity 
of the State.'' S. v. Smith, 410. 

2. Where a defendant was tried in the court below, as upon a plea of 
not guilty, the court, a t  a subsequent term, ought, upon the facts 
being made to appear, to direct the plea to be entered nunc pro tu?zc. 
&3. u. Farrar ,  411. 

Of criminal statute, 356. 

APPEAL. 
1. Where, upon motion to dismiss a n  appeal on the ground that the under- 

taking was not filed in time, it  appears that  the appeal was taken 
in good faith, and the failure to file the undertaking in time was 
caused by the clerk of the Superior Court being absent from his 
office, the motion will be denied. Jones v .  Wilson, 13. 
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2. A motion will not be entertained in the Supreme Court to allow an 
appellant to file a record of proceedings subsequent to the appeal, 
and independent of it, for the purpose of making a case here sub- 
stantially different from the one tried in the court below, nor will 
the case be remanded for a like purpose. Whitehead v. Spivey, 66. 

3. Although a n  appeal before any judgment is rendered below is  prcma- 
ture, and will be dismissed, yet when it  appears that  a decision by 
this Court of the point intendcd to be raised by the appeal will 
practically terminate the action, the opinion of the Court will be 
given. Thornton v. Lambeth, 86. 

4. The presumption is in favor of the regularity and correctness of the 
proceedings below, and error will not be presumed unless i t  is as- 
signed and shown. Therefore, when i t  appears from the recorcl, that, 
upon affidavit, the plaintiff obtained an order for service, by publica- 
tion of summons, on a nonresident defendant, and that  there was 
affidavit of the publisher of a newspaper that  publication was made, 
this Court will not presume any defect in the service, in the absence. 

L 
of assigrlments specifying the particular defects here insistcd on. 
Lyle v. Siler., 261. 

5. The refusal by the Judge below to permit an amendment is unreview- 
awe. Blacktoell v. Dibbrell, 270. 

1 

6. Thc court below may require the grounds of objections to testimony 
to bc stated. If, after being required by the court to state his 
objections, a party refuse so to do, his exception shall avail him 
nothing in this Court. S. v. Willcerson, 337. 

7. Where the examination of a witnrss is taken down in writing by a 
committing magistrate, and afterwards read in evidence on the trial 
in  the Superior Court, the defendant objecting, and it does not ap- 
pear from the rccord and statement of the case on appeal whether 
the witness signed the examination or not, i t  will be presumed in this 
Court that  the witness did sign, and that the magistrate complied 
with the duties imposed upon him by the statute. Ibid. 

8. An affidavit, upon which is founded an order allowing a convicted 
person to appeal, in forma. pauperis, under The Code, sec. 1235, is 
fatally defective if i t  does not state that the application is in good 
faith. Such averment is  not required in civil cases under The Code, 
sccs. 552, 553. 8. v. Tow, 350. 

I 9. If  an order is made allowing a defendant to appeal as  a pauper, and 
I the affidavit and certificate of counsel are not in the record sent to 

the Supreme Court, i t  will be presumed that they were in due form; 
but if they a re  sent up, and are not in due form, the appeal will be 
dismissed on motion of the appellee. Ibid. 

10. The transcript of the record sent to this Court in a State case, failing 
to show that a court was held by a judge a t  the timc and place 
prescribed by law, that  a grand jury was drawn and sworn and 
presented the indictment, that the plea of not guilty was formally 
entered, is fatally defective, and the Court will not proceed to decide 
the qurstion presented in the assignment of error, but will remand 
the case, that  the record may be perfected. S. v. Farrar, 411. 
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APPEAL-Continued. 
11. Where no exceptions are  made below, and no error is  apparent upon 

the record, the judgment will be affirmed. 8. v. Bell, 438. 

APT TIME. 
1. A petition for a cart-way was filed before the Board of Supervisors, 

the prayer of the petition was granted, and respondent appealed to 
thc commissioners and thence to the Superior Court. After the jury 
was empaneled to try the issues raised between the petitioner and 
respondent, a motion was made for the first time to dismiss the 
petition for the want of proper allegations: Held, that  the motion 
was not made in apt  time, and i t  was error to grant it. Warlick v. 
Lowman, 122. 

2. Where, by statute, the Superior Court is authorized to t ry any case - by consent a t  a term devoted exclusively to criminal actions, and a 
bastardy proceeding is regultlrly tried, the defendant making no 
objection until after verdict: Held, that in lam the defendant is  
deemed to have assented to the trial, and his objection was not in  
apt time. IT. v. GFiles, 391. 

Objection to evidence in ap t  time, 147. 

ASSIGNMENT O F  ERRORS, 261. 

ASSAULT WIT13 INTENT TO COMMIT RAPE. 
Form of indictment, 323. 

ATTORNEY AT LAW. 
The Code, see. 1353, does not forbid a prosecuting attorney to make such 

comments upon the testimony a s  woulo have been legitimate before 
the passage of the  act. That section enlarges the privileges of the 
prisoner, but does not abridge the rights of the State's officers. 
8. v. Weddington, 364. 

BASTARDY. 
1. The affidavit in a bastardy proceeding may be amended in the Superior 

Court, with the permission of the .Tudge, and there is nothing in the 
point that such amendments cannot be made, after the defects are  
pointed out by a motion to dismiss. S.  v. Giles, 391. 

2. A former proceeding in bastardy, which was dismissed for want of 
jurisdiction, is no bar to a second proceeding based upon the same 
charge. Ibid. 

3. The fact of illicit intercourse with others, even when approaching a 
habit, does not, in the absence of other evidence tending to prove 
the faIst.hood of the charge, rebut the presumption given by the 
statute to the examination of the woman in bastardy proceedings. 
But i t  is otherwise, if habitual intercourse with another man, about 
the time the child must have been begotten, is proven. Ibid. 

4. Where, by statute, the Superior Court is authorized to try any case 
by cor~sent a t  a term devoted exclusively to criminal actions, and a 
bastardy proceeding is regularly tried, the defendant making no 
objection until after verdict: Held, that  in law the defendant is 
deemed to have assented to the trial, and his objection was not in  
apt  time. Ibid. 

384 
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5.  The statute regulating the judgment in bastardy proceedings, by which 
a fine of ten dollars and the payment of fifty clollxrs for the support 
of the child arc  imposed upon the defendant, and he is imprisoned 
until he makes payment, is constitutional, as the defendant can be 
relieved of the imprisonment under the insolvcnt debtor's law (The 
Code, see. 2067). I bid. 

BATTLE, K. P. 

Address on History of Supreme Court of North Carolina, 441. 

BILLS, BONDS, AND PROMISSORY NOTES. 

1. Plaintiff having been sued by the indorsee of his note, and judgment 
obtained against him, the indorser is  sufficiently protected against his 
suretyship for plaintiff by a stay of cxecution of plaintiff's judgment 
against him, on his guaranty of the article for which the note was 
given, until plaintiff has satisfied the indorsee's judgment. Baker v. 
Brem, 72. 

2. When one partncr buys goods for the firm, and they are  used for 
partnership purposes, but he gives his individual note for the price, 
hc is  entitled to have the note paid out of the partnership assets. 
Thornton u. Lambeth, 86. 

3. One who obtains possession of a negotiable paper, after indorsing it, 
is  restored to his original position, and cannot hold intermediate 
parties who could look to him. I t  is  equally t rue that  one who 
derivcs possession of the  papcr from him, with notice of this fact, 
cannot hold such intermediate indorsers liable; and when such 
indorsements are  in blank, oral testimony is admissible to show the 
relation in which they stand. Adrian v. McCaskiZZ, 182. 

4. The construction placed upon The Code, see. 177, by Harr is  v. Burwell 
and Martin u. Eichardson, is confined to the makers of promissory 
notes, and does not apply as  between indorsers. Ibid. 

5. The payee in  a negotiable note indorsed i t  in blank and delivered it, 
before maturity, to McC. a s  a collateral. McC. also indorsed the 
note in  blank before maturity, and delivered i t  to  W. & Co. as  
collateral. McC. redeemed and took up the note from W. &. Co., 
before its maturity, and continued to hold i t  until after i ts  rnaturitg, 
when he returned i t  to thc payee without erasing his (McC.'s) name 
a s  indorser. The payee then sold the note to plaintiffs for value. 
Plaintiffs had no actual notice of the former dealing and transactions 
connected with the note: Held, (1)  that  a s  plaintiffs derived their 
title directly from the original payee, who had reacquired title, they 
could not hold the indorser McC.; (2)  that plaintiffs were affected 
with, and bound by, notice of what appeared on the note itself, to wit, 
that the person from whom they purchased was the payee and first 
indorser ; (3)  that  the indorsement of McC., although in blank, could 
not have been filled up  by plaintiffs with their own names, because, 
having purchased the note from thc payee, whose indorsement was 
prior to McC.'s, i t  would have been a gross wrong, if not a fraud, 
upon McC. ; (4) that plaintiffs could not hold McC. a s  an accommoda- 



INDEX. 

BILLS, RONDS, AND PROMISSORY NOTES-Continued. 
tion indorser or guarantor, because, having purchased the note after 
maturity, and with notice of its dishonor, the facts which discharged 
McC. could be set up a s  a defense. Ibid. 

6. A collateral oral agreement, between the maker and accommodation 
indorser of a negotiable note, that  it should be negotiated a t  bank, 
does not affect one who purchases the note, for value and before 
maturity, from the maker; and this is so, although the purchaser 
has notice of such agreement a t  the time he takes the note. Parker 
v. Sutton, 191. 

7. The maBer of a note was examined in a supplemental proceeding, 
brought against the payee, and upon such examination admitted that 
he owed the payee the amount of the note. An order was made that 
a part of the money due on the note be paid to the plaintiffs in  such 
proceeding, with which order the maker complied. At the time the 
proceedings were commenced the payee i n  the note had already trans- 
ferred it  bona fide, and before maturity, to A., who was ncver made 
a party to the proceeding: Held, that A. could recover from the 
maker, in a separate action, the full amount of the note, with interest 
and costs, a s  i t  was the maker's folly to admit owing the note to 
the payee before ascertaining whether the note had been negotiated; 
and A. not being a party, all that  was done in the supplemental pro- 
ceeding was res intcr aliox as  to him. Rice v. Jones, 226. 

8. While a "due-bill" is not a promissory note, and negotiable by indorse- 
ment, i t  is  within the meaning of the words, "or other obligation," 
in section 1064 of The Code. The larceny of such a paper is  indictable 
under that section. 8. v. Campbell, 344. 

BLANK INDORSEMENT. 
Oral evidence to  explain, 182. 

BURDEN O F  PROOF. 
A party to a civil action, who has the affirmative of a material issue, 

must establish his contention by a preponderance of evidence, and 
proof of notice of an equity is  not an exception to the rule. Cfiles TI. 

Ilu?zter, 194. 

BURGLARY. 
Upon a n  indictment for burglary i t  is competent for the State to  show 

acts and conversations of the defendant which tend to fix him with 
a knowledge of the location of the premises, and the condition and 
circumstances of the prosecutor. X. v. Ward, 419. 

CARTWAYS. 
1. Section 20.56 of The Code is in derogation of the rights of landowners, 

and must be strictlji construed. Wavlick v. Lowman, 122. 

2. A petition for a cartway was filed before the Board of Supervisors, 
the prayer of the petition was granted, and respondent appealed to 
the commissioners and thence to the Superior Court. After the jury 
was impaneled to try the issues raised between the petitioner and 
respondent, a motion was made for the first time to dismiss the 
petition for the want of proper allegations: Held, that the motion 
was not made in apt time, and i t  was error to grant it. Ibid. 
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3. A cartway will not bjc granted under The Code, see. 2056, a s  a mere 
matter of convenience, but only when i t  is necessary, reasonable and 
just that the petitioner should have it. Ibid.  

4. The form of the petition, and proper methods of procedure, under The 
Code, sec. 2056, pointed out. / b i d .  

CAVEAT EMPTOR. 
When doctrine applies to indictment for false pretense, 337. 

CHATTEL MORTGAGE. See Mortgage. 

CHEROKEE LANDS. Sec Entry and Grant. 

CLAIM AND DELIVERY. 
1. A. brought an action of claim and delivery before a justice of the 

peace, and took the property from the defendant under the process 
of that court. Upon the trial, the justice ruled that  he had no juris- 
diction, made a n  order of restitution, and gave judgment in favor of 
the defendant for $150, a s  the value of the property in dispute, to be 
collected in thc event the property was not restored. A. then brought 
a n  action in the Superior Court to restrain the collection of the 
judgment for $150. A restraining order was denied him, and he 
paid the $150. Afterwards the judge permitted A. to amend his 
complaint so a s  to set up the payment of the $150, and demand judg- 
ment for same : Held, (1)  that denial of restraining order was proper ; 
(2)  that a s  the $160 was not paid until after the action was brought, 
i t  was error to allow thc amendment; (3)  that  the allowance of such 
amendment was also erroneous because i t  changed the action and 
made it  substantially a new one; (4)  that the demand for the $150 . 
sounded i n  contract, and therefore the Superior Court had no juris- 
diction of a n  action to recover it. Powell v. Allen, 46. 

2. The sureties to an undertaking, on bchalf of the defendant, in claim 
and delivery are not liable for any debt  which plaintiff may recover 
in the action. Hall v. Tillfi~an, 276. 

3. Summary judgment may be rendered against the defendant's sureties 
on a n  undertaking to rrtain the property in a n  action of claim and 
delivery, but the judgment must be such a s  is authorized by The 
Code, sec. 326 (as  amended by chapter 5, section 2, Laws 1885) and 
section 431. fb id .  

4. Thc effect of the amendment to The Code, see. 326, by ch. 50, see. 2, 
Laws 1885, is to make the condition of the bond therein provided for 
llarmonious with the judgment authorized by the law regulating pro- 
ceedings in claim and delivery. Ib id .  
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COMPROMISE . 
1 . The payment and acceptance of a less sum than is  actually due. in 

compromise of the whole debt. is a complete and valid discharge. 
under The Code. sec . 574 . And this is  so. although the debt com- 
promised was one contracted and reduced to judgment before section 
574 became the law. if the compromise was madc after section 574 
was enacted . Koonce v . Russell. 179 . 

2 . As. under section 574. the payment of a ' less sum where a greater is 
due. is  not a discharge. unless voluntarily accepted a s  a compromise 
by the creditor. the section is not in conflict with Art . I. sec . 10. 
Const . U . S., in  its application to preExisting contracts . Ibid . 
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3. Laws existing a t  the date of a contract a r e  deemed part of the contract. 
Therefore, a compromise, made since section 574 was enacted, is  
construed a s  if section 574 had been incorporated in  its terms. Ibid.  

CONSTITUTION U. S. 
As, under section 574, the payment of a less sum where a grcater is due, 

is not a discharge, unless voluntarily accepted a s  a compromise 
by the creditor, the section is not in  conflict with Art. I ,  see. 10, 
Const. U. S., in  i ts  application to pregxisting contracts. Koonce u. 
Russell, 179. 

CONSTRTJCTTON 

Of statutes, not based on policy, 213. 

Of conflicting statutes, 356. 

CONTRACT. 

1. Where the terms of a sale of goods were, that  the buyer should give 
notes for the price, but after the goods were delivered to him the 
buyer refused to give the notes : Held, that  no sale was consunmated 
by the delivery-thcre was only an agreement to sell, whi6h was not 
perfected, and the seller could recover the goods from the buyer or 
from one to whom he had assigned them by a general assignment for 
the benefit of creditors. MiZlMser v. Erdmann, 27. 

2. Laws existing a t  the date of a contract are  deemed part of the contract. 
Therefore, a compromise, made since section 574 was enacted, is  
construed a s  if section 574 had been incorporated in  i ts  terms. 
Koonce v. Russell, 179. 

3. No peculiar efficacy is  given to a married woman's writings under 
seal, where they are  in the nature of executory contracts, as  the 
courts will in  all cases look into the consideration, and if i t  be such 
a s  would sustain an action upon a contract made by a person sui 
juris i t  will be sufficient. Plaum v. Wallace, 296. 

CONTRIBUTORY NEGLIGENCE. See Negligence. 

CONVEYANCE, FRAUDULENT. See Fraud. 

CORPORATIONS-MUNICIPAL. 

1. When cities and towns are  acting (within the purview of their 
authority) in their ministerial o r  corporate character i n  the manage- 
ment of property for their own benefit, or in the exercise of powers 
assumed voluntarily for their own advantage, they a re  impliedly 
liable for damage caused by the negligence of officers or agents 
subject to their control, although they may be engaged in some work 
that  will inure t o  the general benefit of the municipality. But where 
they are  exercising the judicial, discretionary or legislative a*uthorit~ 
conferred by their characters, or are  discharging a duty imposed 
solely for  the public benefit, they a r e  not liable for the negligence of 
their officers, unless some statute subjects them to liability for such 
negligence. Mofitt v. Asheville, 239. 
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2. Under the Constitution, Art. XI, see. 6, and The Code, see. 3464, a 

city is  liable in damages only for a failure to so construct its prison, 
or so provide i t  with fuel, bed-clothing, heating apparatus, attend- 
ance and other things necessary, a s  to secure to prisoners a reason- 
able degree of comfort, and protect them from such actual bodily 
suffering as  would injure their health. If the Aldermen of a city 
comply with the above requirements, the city is not liable in damages 
for siclrnrss and suffering endured by a prisoner and caused by 
the neglect of the jailer, policeman or attendants, to properly minister 
to his wants and necessities. Ibid. 

3. The word superintendence, a s  used in the Constitution, Art. XI, see. 6, 
was intended to i ~ p o s e  npm the governing omda!s uf mnnidpal 
corporations the duty of exercising ordinary care, in procuring articles 
essential for the health and comfort of prisoners, and of overlooking* 
their subordinates in immediate control of the prisoners, so fa r  a t  
least a s  to replenish thc supply of necessary articles when notified 
that  they are  needed; and of employing such agents and appro- 
priating such moneys as  may be necessary to keep the prison in such 
condition a s  to secure the comfort and health of the inmates. Ibid. 

4. Where window-glass in  the window of a city prison has been broken 
and the bed-clothing furnished for its inmates has been drstroyed, 
but the governing oficers of the city are  not shown to have had 
actual notice thereof, or to have been nrgligent in providing such 
oversight of the prison a s  would naturally be expected to give them 
timely information of i ts  condition, there is not such a failure, in  
discharging the duties of construction or superintendence of the 
prison, a s  to scbject the city to liability for injuries sustained by a 
prisoner by reason of the broken window, etc. Ibid. 

5. Semble, that  a city or town would be liable for retaining incompetent 
or careless jailers or servants, after notice of their character. Igid. 

6. Lewis u. City of EaZeiyh, Burch v. Edcnton, and Threadgill v. Commis- 
sioners, distinguished from this case and approved. Ibid. 

7. The rule laid down in 8. n. Bowman, 78 N. C., 609, for the examination 
of expert witnesses, approved. Ibid. 

8. The charter of a town authorized its commissioners to adopt ordi- 
nances and regulations "for the improvement of the streets." The 
town commissioners passed a n  ordinance requiring all male citizens, 
between the ages of eighteen and forty-five years, to work a certain 
number of days on the streets, and imposing a fine or imprisonment 
for wilful refusal so to do:  Held, that  such ordinance is valid, and 
a violation of it  was a misdemeanor, within the jurisdiction of the 
mayor of the town, under The Code, secs. 3818, 3820. 8. u. Smith, 
403. 

9. All towns have the right to  enforce such ordinances as  the above, 
%unless inconsistent with their charters, by virtue of The Code, sccs. 
3803, 3827. Ibid. 

COSTS. 
Tender and, under The Code, secs. 573, 2 6 6  
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COUNSEL. 

Comments of, 364. 

CRIMINAL COURTS. 
# 

1. Undcr the Constitution, Art. IV, secs. 2 and 30, the Legislature can 
establish criminal courts, and under these sections the Legislature 
has, by chapter 63, Laws 1885, established a criminal court for 
Meclrlenburg County, vested with all the criminal jurisdiction there- 
tofore possessed by the Superior Court of said county. S. v. Wed- 
dington, 364. 

2. Under chapter 63, Laws 1885, and The Code, secs. 196, 198, the criminal 
court of Meclrlenburg has jurisdiction to t ry a n  indictment for murder 
removed into that  court from a n  adjacent county. i&@. 

3. I n  the Superior Court of Union i t  was ordered that  this case be 
removed to the Criminal Court of Mecklcnburg for trial, and that  
the clerk of Union Superior Court certify tlie record to the Superior 
Court of Mecklenburg, "to the end that  i t  may be there docketed, and 
from there certified to the Criminal Court," etc., for trial. A certified 
copy of the record was sent to the Superior Court of Mecklenburg, 
the clcrk docketed it, and then transmitted the same certified copy 
to the clerk of the Criminal Court, attaching to i t  a certificate that  
i t  had been forwarded to him from the clerk of Union: Held, that  
the record being duly certified, i t  was not material through how many 
hands it  passed in transitu, and the Crimina) Court had jurisdiction 
to t ry the case. So much of the order of removal a s  required the 
docketing of the case in the Superior Court of Mecklenburg was 
surplusage. IOid. 

CROPS. 

1. Though the constructive posscssion of the crop is vested by statute 
in the landlord, yet during the cultivation, and for all purposes of 
making and gathering the crop, the actual posscssion is in the tenant 
until the rent and advances become due, or a division can be had. 
Jordan v. Bryan, 59. 

2. The landlord cannot 'ring claim and delivery for the crop before the 
time fixed for division, unless thc tenant is  about to remove or dis- 
pose of the crop, or abandon a growing crop. Ibid. 

3. If  the tenant, a t  any time before satisfying the landlord's liens for 
rent and advances, removes the crop, or any part of it, he becomes 
liable civilly and criminally. Ibid. 

4. Defendant cultivated plaintiff's land on shares during the year 1887; 
the plaintiff agreed to make, and did make, advances to defendant. 
The time agrced on when the ad,vances should be due and demand- 
able was when all the crops were gathered and divided. Therc was 
no agreement a s  to the time when the crops should be divided. Plain- 
tiff and defendant divided the corn, and defendant removed his share 
thereof. On 26 November, 1887, before al l  the crop was gathered, thc 
plaintiff demanded the crops then gathered, and, upon defendant's 
refusing to surrender them, brought claim and delivery therefor: 
Held, (1 )  that  the actiob was prematurely brought, plaintiff's 
right to demand his rent and pay for advances did not accrue until 
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the crop was gathered and ready for division; (2) that  by dividing 
the corn the plaintiff waived and lost his lien on defendant's share 
thereof. Ihid. 

DAMAGES. 

1. H. had 8 mill on a stream, and L. had a mill lower down on the 
same stream; both bad dams across the stream. H. took out his 
dam, which caused the accumulated mud, etc., in  his pond to fill up 
L.'s pond to such a n  extent as  to back the water to the injury of H. 
L. was notified by H. to raise his ffood-gates, so a s  to let the mud 
pass through when H.'s dam was removed, but L. refused to do so: 
Held, that, H, ronlr! rwovw damages from 1,. caused by the back 
water, but L. could not recover for damages suffered by the filling 
up  of his pond, because his refusal to open his flood-gates made him 
guilty of contributory negligence. 

2. When cities and towns are  acting (within the purview of their 
authority) in their ministerial or corporate character in the manage- 
ment of property for their own benefit, or in the exercise of powers 
assu~ned voluntarily for their own advantage, they are  impliedly 
liable for damage caused by the negligence of officers or agents 
subject to their control, although they may be engaged in some work 
that  will inure to the general benefit of the municipality. But where 
they are  exercising the judicial, discretionary or  legislative authority 
conferred by their charters, or a re  discharging a duty imposed sotebj 
fo r  the public benefit, they are  not liable for the negligence of their 
officers, unless some statute subjects them to liability for such negli- 
gence. MofJitt u. Asheville, 237. 

3. I n  an action to recover damages for the conversion of personal prop- 
erty, the defendant bas no right, under The Code, see. 573, to force 
the plaintiff to accept the property, for the conversion of which he is 
sued, or pay costs; nor would defendant have such right in an action 
of claim and delivery, unless the tender of the property is accom- 
panied by a proposal f o  pay an amount as damages not less than 
that  ultimately assessed by the jury. S'tevens v. Koonce, 266. 

4. Although the allowance of interest, in an action for damages for con- 
version of property, is  discretionary with the jury, yet after the 
uerdict the judgment for the damages assessed bears interest by 
virtue of The Code, see. 530; and this is so although the verdict is 
for a certain sum "without interest." Ibid. 

DECLARATIONS. 

Of prisoner in his own favor, 419. 

DEED. 
1. The deed of a person non compos is  color of title, and possession under 

i t  for seven years ripens into title against those not under disability. 
Ellington v. Ellington, 54. 

2. A cause of action to set aside a deed executed by one alleges to 
have been non compos, arises immediately upon i ts  execution, and 
the period within which the action may be brought is  prolonged 
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three years after the restoration of reason, or, if he continues insane, 
a like period for those to whom the estate would have descended. 
Ibid. 

3. When one who takes a deed from a n  alleged lunatic, and goes into 
the possession of the land described, would have been one .of the 
heirs of the property in the absence of the deed, his possession is 
adverse, from the delivery of the deed, and the statutory bar of 
seven ?/ears is  applicable in his favor, against those who would have 
been tenants in common with him. Ibid. 

4. A deed of gift, cxecuted in 1790 by W. B. to his son J. B., "during 
his natural lifc only, and then to return to the male children of said 
$. B., .--. '.." lztwlul~y begotten of his body, for the want of such to return 
to the male children of my other sons, W. and B., their proper use, 
benefit and behoof of him, them and every of them, and t a  their 
heirs and assiglls forever," with covenants, etc., vested a life estate 
in J. B., with remainder in  fee to his sons as  tenants in common under 
the act of 1784 (The Code, see. 1325). Brown v. Ward, 173. 

5. J. B., being such life tenant, devised the lands, with parts of other 
tracts he owned, to his wife for life, and then to P. B., one of his 
seven sons, to be by him "enjoyed during his natural life, without 
impeachment of waste," and after his death "to the children of my 
son who may bc living a t  his death, to them and their heirs" per 

.stirpes, and P. B. and his mother having taken possession of the 
lanEls, conveyed by deed of bargain and sale the land in dispute, with 
others, to one B. B. in fee with warranty: Held, in an action by the 
children of P. B. against the defendants, who were in  possession 
and claimed through the deed to B. B., that the plaintiffs were 
entitled to recover. Ibid. 

6. P. B. having elected to take under the will of his father J. B. the fulf 
estate for his own life, in the land to which he was entitled to a 
fractional interest only under the deed of his grandfather, W. B., 
could not repudiate the will of J. B. in so f a r  as  i t  gave the re- 
mainder after his death to his surviving children. Ibid. 

7. The proof necessary to establish an alleged mistake in a deed should 
be clear and convincing that  a mistake was in fact made in drafting 
the deed. Qiles v. Hunter, 194. 

I DEMURRER. 
1. I n  an action for the recovery, as  damages, of the price of a n  article 

of personal property, which, i t  was alleged, and proof offered to 
show, was sold, with other property, to the plaintiff, all guaranteed 
to be first-class, and that  the article was returned a s  not first-class 
to defendant, by his instructions, and these facts being controverted, 
and the issues, was the article first-class, and what damages, if any, 
has plaintiff sustained? Held, that  instructions to the jury, that  
if they believed the evidence, the plaintiff was not entitled to recover, 
would have been impertinent, i t  being the province of the jury to 
pass upon the issues, and of the court to determine upon the right 
of recovery from the facts found. Baker v. Brem, 72. 
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2. In  such case the proper way to raise the question of plaintiff's right 
to recover was to demur to the sufficiency of the evidence, as ex- 
plained in the dissenting opinion in McCadess v. PZinchum, 98 
N. C., 358. Ibid. 

3.. Where all the defendants join in a demurrer to the complaint, upon 
the ground that  i t  docs not set forth a good cause of action, the 
demurrer will be overruled if the complaint sets forth a good cause 
of action as  to any one of thc defendants. Conant a. Barnard, 315. 

4. The same defendants may demur to one and answer a s  to another of 
'two or morc causes of action in one complaint; or, a s  to a single cause 
of action, some defendants may answer and some may demur, and 
the issues of law will. in either event, be so raised a s  to require the 
court to pass upon them. Ibid. 

DESCENT. 
1. The act of 1879, The Code, see. 1281, Rule 13, is  a valid law as  to  

desccnt.~ after its passage, and renders legitimate the children of all  
colored parents living toqether as  man and wife, born before 1 
January, 1868-evcn the children of a woman of mixed Mood, whose 
mother mas a white woman, who lived with a slave as  his wife a t  
the time of their birth. Woodward v. Bke ,  109. 

2. Rut  in  such cases, during slavery times, when lawful marriage between 
certain colored persons could not exist, though the fact of cohabiting 
furnishes presumptive evidence that  a child is the issue of the 
persons thus living together, the fact is  open to d i s~roof  by any 
evidence sufficient to overcome the presumption. The same stringent 
rules as  to proof do not prevail a s  in  cases of established legal 
marriage, where impotency, nonaccess and the like must be proved 
to rebut the presumption of legitimacy. 16id. 

3. Where the mother of the person claiming to be heir of the decedent, 
who was a slave a t  the  time of the birth, had testified that  she 
and decedent had been married and cohabited as  husband and wife, 
i t  was competent to show by another witness that  she had often 
declared that claimant was not decedent's but another named person's 
child, a t  least to impeach her credit; and there being opposing 
testimony as  to cohabitation about the 'time of the birth, i t  was 
material as  to that  essential matter. Ibid. 

DISCRETION O F  JUDGE-NEW TRIAL, 53. 

DISTURBING RELIGIOUS CONGREGATION. 
There were two parties of religious worshippers, each claiming the 

same church building, and each of whom posted up notices forbid- 
ding the other to enter upon the premises. On a certain Sabbath the 
defendant and his associates took possession, and when the leader 
of the other party and his associates came up, the defendant, and 
others aiding him, forbade and prevented their entering the church 
or worshipping therein. Out of this controversy sprung a n  indictment 
of the defendant for disturbing a religious congregation: Beld, 
that  it was error to exclude evidence, offered on the part of de- . 
fendant, to show the bona fides of his conduct in taking possession 
of the church. 8. v. Jacobs, 397. 

394 
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DOCKETING JUDGMENTS, 118. 

DOWER. 
1. I n  a petition for dower, where the lands consisted principally of 

difTererlt parcels mortgaged in several deeds by husband and wife, 
the allotment, under section 2103 of The Code, should not be i n  part 
of the lands as  if unincumbered or subject to same incumbrance, but 
in each parcel separately, and then the widow can work out hcr 
relief by asserting her equity against each creditor, a s  he seeks to  
enforce his security. Askew v.  Askew, 286. 

2. Nor, in such case, should the widow be allowed the usc for life in a 
specific sum of money in lieu of dower in a parcel of the mortgaged 

. lands, not deemed susceptible of allotmcnt by metes and bounds, but 
the a!!ntment s!;on:d he of one-third, for life, of the prelaiscs iu 
valuc-her share being fixed by law, and not depending on estimates. 
1 bid. 

DRUMMERS. 
Our statute (chapter 135, section 25, of the Acts of 1887), making i t  

indictable for a "drummer to sell, or attempt to sell, goods," etc., is in 
contravention of the Constitution of the United States, and void, 
in  so f a r  as  i t  applies to nonresident drummc.rs and all persons non- 
resident selling in this State. R. v. Bracco, 349. 

DUE-RILL. 
Larceny of, 344. 

E.JECTMENT BY TENANT I N  COMMON AGAINST CO-TENANT. 
If  one tenant in common sue his cotenant for possession, the action wilI 

be dismissed if i t  is shown that  plaintiff's rights were not denied, 
and he had given no reasonable notice to his cotenant of his de- 
mand to be admitted to joint possession; but where the defendant in 
such an action, by his answer, denies the plaintiff's title, he thereby 
admits an ouster., and the action lies. Allen v. Ballinger, 14. 

ELECTORS. 
1. The oath prescribed for electors by The Code, see. 2681, omits somc 

of the essential requisites to voting contained in the Constitution, 
and is confined to those indispensable qualifications set out in Articlc 
VI, section 1, of the Constitution. The oath does not extend lo 
disqualification incident upon conviction for crime. 8. v.  Houston, 383. 

2. Under The Code, see. 2681, the voter swears to his possessing the 
qualifications of an elector. Under The Code, sec. 2654, he swears 
that h(3 has not lost the right to vote by any provision of the Consti- 
tution or laws which takes that  right from him. Ib id .  

3. Therefore, where an indictment charged the defendant with perjury, 
in  that he swore, a t  the time h c  registered as a voter, that  he was 
a duly qualified voter, whereas, a t  the time of taking such oath, the 
defendant was not a duly qualified voter, he having bteen convicted 
of larceny in 1884, and the judgment suspended on such convictinn: 
I f c l d ,  that  the indictment was properly quashed. I b i d .  

4. Under the Constitution, Art. VI, see. 1, a person does not forfeit his 
rights as  a n  elector by a mere verdict of guilty, or a confession, when 
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indicted for a felony, etc.; but, in  order that  such forfeitures shall 
attach, such verdict or confession must be followed by a judgment 
of the court against the accused. Where one is convicted of a felony, 
but the judgment is suspended, he does not forfeit his rights as  an 
elector. Therefoi-a, the indictment in  this case should have been 
quashed, because it appeared on i ts  face that  the judgment was 
suspended on the "conviction" charged in the bill. Ibid. 

ENDORSEMENTS. 
Oral evidence to explain blank endorsement, 182. 

Accommodation endorser, negotiable note, 191. 

ENTRY AND GRANT. 
1. A grant of lands within the Cherokee Indian boundary is void. Brown 

v. Brown, 213. 

2. I t  is the province of the legislative department to prescribe when, 
how, and for what purpose the lands of the State may be granted. 
I n  the absence of such legislation neither the Governor, Secretary 
of State nor any agency can pass title to State lands by grant or 
otherwise. Ibid. 

3. A grant of lands not subject to grant is void and can be attacked 
collaterally. I f  the land granted is  subject to grant, but the grant 
itself was obtained by fraud, or there mere irregularities attending 
i ts  issue, i t  cannot be attacked collaterally. Ibid. 

4. The treaty of Holston between the United States and the Cherokee 
Indians did not have the effect to repeal o r  modify the entry laws of 
this State. Ibid. 

5. The statute (Acts 1794, 1 Pot. Rev., ch. 423) amendatory of the 
statute (Acts 1784, 1 Pot. Rev., ch. 202) rendered the lands acquired 
by this State by the treaty of Holston from the Cherokee Indians 
subject to entry and grant. Brown 9. Brown, 221. 

ENTRY ON LAND AFTER BEING FORBIDDEN. 
1. Upon the trial of a n  indictment, under The Code, see. 1120, the 

defendant can show that be went upon the land in good faith, 
claiming or having title thereto. But  such claim will not protect 
him unless he establishes title, or satisfies the jury that he  made 
claim in good faith, and had reasonable ground to believe that  his 
claim was well founded. A mere belief that he had a valid claim 
will not do. 8. v. Crawley, 350. 

2. The above does not apply in  cases of indictment for forcible entry 
or forcible trespass. Ibid. 

ESTOPPEL. 
1. Where the title to land is put in issue by the pleadings and issues, 

the verdict and judgment operate a s  a n  estoppel on the parties a s  to 
the title. Allen, v. Balingw, 14. 

2. Where a judgment debtor has conveyed the tract of land on which he 
lived to a son, in  fraud of creditors, and after judgments were 
obtained and executions issued against him, other lands, valued a t  
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less than $1,000 by the appraisers, and not including that  tract, were 
allotted to him as  a homestead, and he  made no exception thereto, 
he was estopped from claiming that  the homestead should be ex- 
tended to the land so fraudulently conveyed, and its sale under 
execution and sheriff's deed would make a valid title in the purchaser. 
Whitehead u. Xpiveg, 66. 

EVIDENCE. 
1. The rule governing tlie quantum and quality of proof required to 

sustain allegations of fraud, undue influence and mistake, in the 
execution of written instruments, and to establish resulting trusts, 
is a s  follows: (1) I n  cases in  which relief is sought on the ground 
of mutual mistake, mistake of one party and fraud on the part of the 
other, o r  that  a dped was drawn by mistake a n  absolute deed, when 
i t  was intended a s  a mortgage or--dced of trcst,  or i t  is sought to 
establish a resulting trust, based on a verbal agreement to buy for 
another, o r  to set up a lost deed, in all these cases such allegations, 
of the party seeking the relief, a s  are  necessary to show his right to 
i t  must be established by clear and convincing proof; and midewe 
dehors the deed and inconsistent with i t  must be shown. (2)  But 
where i L  i s  sought to have a deed declared void because i ts  execution 
was obtained by false and fraudulent representations or undue in- 
fluence, or because i t  was executed with intent to hinder, delay, or 
defeat creditors, the allegations material to establish the fraud must 
be proven so a s  to produce belie? of their truth in the minds of the 
jury, or so as  to satisfy the jurg of their truth, or to the satisfaction 
of the jury. Warding v. Long, 1. 

t 
2. The rule as  above stated is  perfectly consistent with all of the decisions 

of this Conrt. The cases of Lea v. Pearce and Elf/ v. Early a re  
consistent, and both are  affirmed. Ibid. 

3. Where the issue was, whether a deed had been obtained from the 
bargainor by fraud and undue influence practiced by the bargainees, 
i t  was error to instruct the jury that the bargainor must establish 
the fraud, etc., by such proof a s  would satisfy the jury "beyond 
all reasonable question." Ibid. 

4. A referee admitted certain evidence, which was objected to, and made 
his report without ruling on the admissibility of such evidence. I n  
the Superior Court there was a n  order of re-reference, in which the 
referee was expressly directed to rule upon tlie admissibility of the 
evidence objected to. The referee made another report, without pass- 
ing on the evidence, and the defendant excepted: Held, that it was 
error to give judgment confirming the report without passing on the 
objection to the evidence, and that  the judge below could pass upon 
the competency of the evidence, without again recommitting the case 
to the referee. Wallace v. Douglass, 19. 

5. When, in an action to foreclose a mortgage on land belonging to a 
married woman, she alleged that  her signature to the mortgage was 
obtained by fraud of the plaintiff, and fear and compulsion of her 
said husband, etc., i t  was competent for the plaint@ to offer a deed 
executed by the feme and her husband, a year after the date of the 
mortgage, purporting to convey a part of the land embraced in the 
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mortgage, for the purjmsc of paying a part of the mortgage dcbt, to 
rebut the testimony of the f m e  defendant tmding to cstablish the 
truth of her allcgations. E d w a r d s  v. B o w d e n ,  50. 

6. An exception to the admission of evidence by a referee, after objrction, 
which is not specific, but is vague and indefinite in  form, will not 
be considrrefl. Pcrlcins v. B e r r v ,  131. 

7. The executors of a deceased member of a firm sued the survivir~g 
partncrs for an account and settlement of the copartnership busincss. 
Onc of the dcfendants was allowed to testify that plaintiff's testator 
agreed with witness and the other partners upon a certain basis 
(which witncss stated a t  length) for the adjustment of the affairs of 
the firm between the members thereof; and assented to a statement 
of cach partner's interest in the firm, which appeared on the books 
of the firm: l i e l d ,  that  such testimony should have been ruled out 
upon plaintilf's objjcction, a s  it  was incompetent under section 590, 
The Code. But the witncss had a right to testify that  the books 
alluded to were kept among the papers of the firm, that  decedent 
had access to them, and that many of the entrics were in  his hand- 
writing. BmfieCd v. C o l ~ e r t ,  147. 

8. In  the above case, the plaintiff's introduccd one of the defendants as  a 
witness, who stated, without objrction on the past of the defendants, 
that plaintiffs' testator contributed a certain sum towards the co- 
partnership capital: E e l d ,  that  plaintiffs did not thereby open the 
door so a s  to permit defendants to testify a s  to other transactions 
between them and plaintibs' testator. Ibid.  

0 
9. Upon a trial before a referee, one of the parties objectcd to ccrtain 

testimony a s  i t  was given in, but the refcree did not then make a 
notc of such objections, but a t  the end of the written evidcnce as 
taken down by him, he noted that  the evidence in  question had been 
objected to "in apt time" : IIeld,  that this was a sufficient noting of 
thc objection, and from i t  the court would assume that  the objections 
were made a s  the evidence was ofl'ered. D i d .  

10. When a  arty excepts to a charge of the judge, that  thcre was no 
evidence of fraud, the exception should point out the evidence in 
which i t  is  claimed that  fraud appears. Otherwise, the appellate 
court may disregard it. Giles v. Hurcter, 194. 

11. The proof necessary to establish an alleged mistake in  a dced should 
be clear and convincing that a mistake was in  fact made in drafting 
the deed. I bid. 

12. A party to a civil action, who has the affirmative of a material issue, 
must establish his contention by a preponderance of evidence, and 
proof of notice of a n  equity i s  not an exception to the rule. Ibid.  

13. ?Vhen a general objection is made, either to the competency of a 
witness or to the reception of testimony, thc party objecting may 
avail himself of any grounds that may exist in support of his con- 
tention, but in the case of testimony, if only part of i t  is  incompetent, 
the exc<ption will not be entertained if the evidence is severable. 
S. v. WilLerson ,  337. 
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14. The court below may require thc grounds of objcction t o  testimony 
to be stated. If, after being required by the court to state his objec- 
tions, a party refuse so to do, his exceptions shall avail him nothing 
in this Court. Ib id .  

15. Where the examination of a witness is taken down in writing by 
a committing magistrate, and afterwards read in evidence on the 
trial in the Supcrior Court, the defendant objecting, and it does not 
appear from the record and statement of the case on appeal whether 
the witness signed the examination or not, i t  will be presumed in 
this Court that  the witness did sign, and that  the magistrate complicd 
with the duties imposed upon him by the statute. Zbid. 

16. An indictment for murder charged that the killing was done with 
a piece of plank, and a witiless for the State was allowed to testify 
(aftcr objection) that he saw deceased wearing a brown wool hat  
a t  4 p.m. before the night of the killing, and on the morning after 
the killing he found strands of fine brown wool upon a stick which 
was picked up  a t  thc place of the homicidc (and with which there 
was evidence tending to prove the killing was done) : H e l d ,  that 
the testimony was properly admitted. S. a. Weddington,  364. 

37. On such trial, i t  appearing on cross-examination of the prosecutrix that,  
thc morning after the alleged criminal intercourse with C., she had, 
before hearing the report from her aunt, written to C .  and sent 
the letter to him ten miles away by a messenger, a further question 
by the defendant, whether her aunt told her from whom she got thc 
r ~ p o r t :  Held, inadmissible, in the absence of a suggestion as  to the 
purpose for which thc inquiry was made. 8. v. Ainson, 374. 

18. Wllellicr a witness is qualificd to testify as  an expert, is  a question 
for the court, and not reviewable; and the value of his testimony 
as  such is for the jury to determine. Therefore, when a physician, 
upon evidence of his study and practice of his profession, was ad- 
mitted as  an txxpert to testify, :rs the result of his examination of 
tlie sexual organs of a woman, that she had never copulated with a 
man, a n  objcction to the testimony, hasrd upon the witness' in- 
experience a s  to the effect of such intercourse upon the organs of 
the female, could not be sustained. Ib id .  

19. That one acted as  a public officer, and mas known a s  such, is prima 
facie evidence of his official character; he is presumed to have been 
duly qualified, without producing his commission or kppointment. 
S'. v. ~WcXahan, 379. 

20. The fact of illicit intercourse with others, even when approaching 
a habit, does not, in thc absence of other evidence tending to prove 
the falsehood of the charge, rebut the presumption givcn by the 
statute to  the examination of the woman in bastardy proceedings. 
But i t  is otherwise, if habitual intercourse with another man, about 
the time the child must have been begotten, is proven. 8. v. Giles, 391. 

21. There were two parties of religious worshippers, cach claiming the 
same church building, and each of whom posted up notices forbidding 
the other to enter upon the premises. On a certain Sabbath the 
defendant and his associates took possession, and whcn the leader 
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of the other party and his associates came up, the defendant, and 
others aiding him, forbade and prevented their entering the church 
or worshiping therein. Out of this controversy sprung an indictment 
of the defendant for disturbing a religious congregation: Held, 
that  i t  was error to exclude evidence, offered on the part of defendant, 
to show the bona Pdes of his conduct in taking ~nssession of the 
church. S. v. Jacobs, 397. 

22. An impeached witness may be supported by showing previous con- 
sistent statements made by him. 8. v. Ward, 419. 

23. Declarations of a prisoner, made after the crime was committed, in  
excuse or explanation of his acts, will not be received in evidence. 
Such declarations are  competent only when they constitute part of 
the re8 g e s t ~ .  Ibid. 

24. While secrecg is  the usual evidence of a felonious intent when one 
takes the goods of another, i t  is by no means the only evidence of 
such intent. 8. u. Powell, 424. 

Oral evidence, to explain blank indorsement, 182. 

EXCEPTION. 
1. An exception to the admission of evidence by a referee, after objection, 

which is not specific, but is  vague and indefinite in form, will not be 
considered. Perkins v. Berry, 131. 

2. That the referee has not reported all the evidence taken during the 
trial before him is not a ground of exception. If all the evidence 
is not sent up, the remedy of the prejudiced party is by application 
to the judge for an order directing the referee to send up that  which 
has been omitted. Ibid. 

EXECUTORS. See Administration. 

EXPERTS. 
Examination of, 237. 

FALSE PRETENSE. 
1. The prisoner being entitled to a claim against the county, for witness 

fees, assigned i t  to C.; the claim was allowed by the commissioners, 
who directed the register of deeds to issue a county order for it. 
The prisoner falsely stated to the register's clerk that he had not 
assigned his claim, and that  he was entitled to the county order, 
and by means of such false statements obtained the order. The 
prisoner being indicted for obtaining property under false pretenses, 
i t  was proper to charge the jury: That if they believed, beyond a 
reasonable doubt, that  the prisoner fraudulently, designedly, know- 
ingly. and falsely represented to the register's clerk, whether the 
representations were by words or acts, that  he had not assigned his 
claim to C., and that  he was the owner of the order, when, in truth 
and in fact, he was not, and that by reason thereof he obtained the 
order from such clerk, he was guilty. 8. v. Hargraue, 328. 

2. A county is discharged from liability for a witness' fees by paying 
them to the person who appears to be entitled thereto, from the 
witness ticket and bill of costs made out by the clerk of the court, 
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EIALSK rRETENSGContinued.  
although the clerk of the court had notice that the claim had been 
assigned by the witness to another person, C. Therefore, upon a n  
indictment against the witness for obtaining the county order, issued 
in payment of his fees, by false pretenses, i t  was proper to charge 
in the bill that the act was done with intent to defraud C. Ibid. 

3. An indictment charging that the prisoner obtained goods, rtc., from 
A., by reason of false pretenses made to A,, with intent to defraud 
B., will be sustained under our statute, although the relation of 
principal and agent did not exist between A. and B. Ibid. 

4. Where the prisoner represented that  a horse he was about to sell 
was sound and not lame, and, upon the buyer's remarking that  
thc horsc limped, accounted for i t  as  the result of a recent shoeing, 
and i t  was shown that  the prisoner knew that the horse was 
diseased: Ii-el&, that  i t  was proper to refuse to charge that  the mere 
fact that  the prosecutor perceived the lameness a t  the time of the 
trade entitled the prisoner to a verdict. S. u. WiZlcerson, 3%'. 

5. This case distinguished from S. v. Young, 76 N. C., 260, and the 
rule as  to when the doctrine of caveat emptor applies, in indictments 
for false pretense, pointed out. Ibid. 

6. In  a n  indictment for obtaining money by false pretense the intent 
to defraud is an essential element in the offense, and therefore' a 
spevial verdict, in which i t  was not found that  the defendant had 
the intent either to defraud or not to defraud, is defective. S. u. 
Oalcley, 508. 

FORCIBLE ENTRY. 
1. The essential element of the offense of forcible entrg, under The Code, 

sec. 1028, is, that the lands, etc., must be in  the actual possession 
of him whose possession is charged to have been interfered with, 
and a bill is  defective which fails to charge such a possession. 
8. v. Bryant, 4.36. 

2. To constitute actual possession, there must be an actual exercise 
of authority and control over the land, either in person or by the 
family or servants of the person alleged to be in  possession. H e  
need not a t  all times be personally present on the premises. Ibid. 

3. A charge in the indictment tha t  the prosecutor was "seized in his 
demesne as  of fee," etc., of land, is  not sumcient charge of possession 
under The Code, see. 1028. Ibid. 

4. An ineffectual attempt to make such a n  entry as  is forbidden by 
The Code, see. 1028, is  not punishable under that section, although 
i t  might constitute another offense. Ibid. 

FORM O F  CHATTEL MORTGAGE, 207. 

FORMER JUDGMENT, 270. 

FRAUD. 
1. The rule governing the quantum and quality of proof required to  

sustain allegations of fraud, undue influence and mistake, in the 
execution of written instruments, and to establish resulting trusts, 
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is a s  .follows: (1) In  cases in which relief is  sought on the ground 
of mutual mistake, mistake of one party and fraud on the paxt 
of the other, or that  a deed was drawn by mistake a n  absolute deed, 
when it  was intended as  a mortgage or deed of trust, or i t  is sought 
to establish a resulting trust, based on a verbal agreement to buy for 
another, o r  to set up a lost deed, in all these cases such allegations, 
of the party seeking relief, a s  a re  necessary to show his right to it, 
must be established by clear and convincing proof; and evidence 
dchors the deed and inconsistent with i t  must be shown. ( 2 )  But 
where i t  is sought to have a rlwd (Xrclar~d void because i ts  execution 
was obtained by false and fraudulent representations or undue in- 
fluence, or because i t  was executed with intent to hinder, delay, or 
defeat creditors, the allegations material to establish the fraud 

be proven .SO as to produce belief of their truth i n  the minds of 
the jury, or so as to satisfy the j u r ~  of their truth, or to the satis- 
faction of tke jury. Harding v .  Long, 1. 

" The rule a s  above stated is perfectly consistent with all the dicisions 
of this Court. The cases of Lea v. Pcarce and Ely v. Early are  
consistent, and both are affirmed. Ibid. 

Where the issue was, whether a deed had been obtained from the 
bargainor by fraud and undue influence practiced by the bargainees, 
i t  was error to instruct the jury that the bargainor must establish 
the fraud, etc., by such proof a s  would satisfy the jury "bveyond all 
reasonable qucstion." Ibid. 

Where a jndgment debtor has convey~d the tract of land on which he 
lived to a son, in fraud of creditors, and, after judgments were ob- 
tained and executions issued against him, other lands, valued a t  less 
than $1,000 by the appraisers, and not including that tract, were 
allotted to him a s  a homestead, and hr  made no exception thereto, 
he was estopped from claiming that  the homestead should be ex- 
tended to the land so fraudulently conveyed, and its sale under 
execution and sheriff's (deed would make a valid title in the purchaser. 
WI~itehea& v. Spivey, 66. 

A receipt in full, obtained by a debtor from his creditor by fraud, 
could have been nullified in an action a t  law, under the old practice, 
by a plea and proof of fraud in obtaining it. Jaf fray v. Bear, 165. 

6. Therefore, where a debtor obtained a receipt in full from his creditor, 
upon paying only twenty-five per cent of ,the debt, by fraudulent 
representations, and the creditor sued for the residue of his claim 
more than three years after his cause of action accrued, but within 
three years after discovery of the fraud:  Held, that his action was 
barred by the statute of limitations. Ibid. 

Evidence to rebut fraud, 50. 

FRAUDUTJCNT CONVEYANCE. See Fraud. 

GRANT. See Entry and Grant. 

HOMESTEAD. 
1. Where a judgment debtor has conveyed the tract of land on which 

he lived to a son, in fraud of creditors, and, after judgments were 
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HOMESTEAD-Continued. 
obtained and rxecutions issued against him, other lands, valued a t  
less than $1,000 by the appraisers, and not including that tract, 
were allotted to him as  a homestcad, and he made no exception 
thereto, he was estopped from claiming that  the homrstcad should 
be extendrd to the land so fraudulently conveyed, and its sale undcr t 
execution and sherie's deed would make a valid title in the pur- 
chaser. Whitehead v. Bpivey, 66. 

2. A homestead, whether laid off to a husband in his lifetime, or to his 
widow (there being no children), after his death, cannot be divested 
in favor of the heir by tlie release or extinguishment of the deceased 
husband's debts. Tucker v. Tuelcer, 170. 

The act of 1879, The Code, see. 1281, Rule 13, is a valid law a s  to 
descents after its passage, and renders legitimate the children of all 
colored parcnts living togrther as  man and wife, born before 1 
January, 1868---even the children of a woman of mixed blood, whose 
mother was a white woman, who lived with a slave as  his wife 
a t  the time of their birth. Woodward o. Blue, 109. 

2. But in such cases, during slavery times, when lawful marriage bctwecn 
certain colored persons could nol cxist, though the fact of cohabiting 
furnishes presumptive evidence that  a child is  the issue of the per- 
sons thus living together, thk fact is  open to disproof by any evidence 
sufficient to overcome tlie presumption. The same stringent rules 
a s  to proof do not prevail a s  in cases of established legal marriage, 
where impotency, nonaccess and the like must be proved to rebut the 
presumption of legitimacy. Ibid. 

3. Where the mother of the person claiming to be heir of the decedent, 
who was a slave a t  the time of the birth, had testified that  shc and 
decedent had been married and cohabitcd as  husband and wifc, i t  
was competent to show by another witness that  she had often declared 
that  the claimant was not decedent's but another named person's 
child, a t  least to impeach her credit; arid there being opposing testi- 
mony a s  to cohabitation about the timc of the birth, i t  was material 
a s  to that  essential matter. Ibid. 

4. Where a feme covert was married and became entitled to real and 
personal property before the Constitution of 1568, the husband had 
the right to the personalty on reducing it  inlo possession, and if she 
allowrd the proceeds of sales of the realty to  be paid to him it  also 
b'ecame his ;  and if such proceeds were invested, with her consent, 
in other lands, without request on hcr part that  title should b~ made 
to her, and i t  was made to him, the land vested absolutely in him, 
discharged of every equity in her. Giles v. Hunter, 194. 

5.  A married woman dcposlted a certain sum of money, bcing part of 
her separate property, with W.; afterwards she agreed with W. 
to leave said sum in his hands as  security or collateral for a n  
indebtedness from F. to W., W. to retain the money until such 
indcbtedness from to W. should be reduced to a certain amount. 
This agreement was in writins, signed and sealed by W. and tlic 
married woman and her husband. As part of this transaction W. gave 



INDEX. 

the married woman a note for the sum deposited by her with him, 
the note expressing on its face that i t  was "not transferable," and 
being payable one day after date. The married woman and her 
husband sued W. on the note before the terms of the above-mentioned 
agreement had been complied with: Held, that  they could not recover. 
li'laum v.  Walluce, 296. 

6. The principles declared in Pippm u. Wessolz, and approved in Dough- 
erty v .  Sprinkle, establish the proposition, that whenever, under the 
laws in force prior to the Constitution of 1868, a feme covert, 
in the absence of any special provisions in  the deed of settlement, 
could, with the consent of her trustee, bind her equitable separate 
estate, she may now, with the written consent of her husband, bind 
her statutory separate estate. Where the case falls within the 
exceptions mentioned in The Code, see. 1826, the consent of the 
husband is  not required. Zbid. 

7. Under the present Constitution and laws of this State a married woman 
may, with the written consent of her husband, expressly charge 
her statutory separate personal estate by her engagements in the 
nature of executory contracts, although the consideration for such 
engagements does not inure to her benefit, or to that of her separate 
estate. The intent to so charge must, in such case, appear in  the 
instrument creating the liabllity, but i t  is not necessary that  specific 
property be charged. Ibid. 

IDIOTS. 
Deeds by, color of title, 54. 

INDICTMENT. 
1. Every indictment should charge all the essential elements of the 

oft'ense intended to be charged; and when the intent with which 
a n  act is committed is one of the essential elements of the offense, 
the word "intent" should be used in the indictment, though possibly 
some equivalent expression would suffice in its stead. 8 .  v. Golston, 
323. 

2. An indictment charging that the defendant did make an assault upon 
a female child .under ten years of age, and did unlawfully attempt 
to carnally know her, etc., does not sufficiently charge an assault 
with intent to commit a rape, etc., under section 1102 of The Code. 
1 bid. 

3. But such indictment sufficiently charges, and the defendant could be 
convicted of, a simple assault. Ibid. 

4. An assault with intent to commit rape being a misdemeanor, in an 
indictment for the offense the defendant may be convicted on a 
single count of a simple assault; but i t  would be otherwise if the 
offense charged were a felony. Ibid. 

5. An indictment charging that  the prisoner obtained goods, etc., from 
A., by reason of false pretenses made to A., with intent to defraud 
R., mill be sustained under our statute, although the  relation of 
principal and agent did not exist between A. and B. X. v. Hargrave, 
328. 
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INDICTMENT-Cofltiwucd. 
6. This case distinguished from 8. v. Young, 76 N. C., 260, and the rule 

a s  to when the doctrine of caveat emptor applies, in indictments 
for false pretense, pointed out. 8. v. Wilkerson, 337. 

7. While a "due-bill" is not a promissory note, and negotiable by indorse- 
ment, it is  within the meaning of the words, "or other obligation," 
in section 1064 of The Code. The larceny of such a paper is in- 
dictable under that section. 8. v. Campbell, 344. 

8. But  if such "due-bill" had been paid before the alleged felonious 
taking, a n  indictment for such taking cannot bc sustained under 
said section; however, i t  might possibly have been, if the indictment 
had contained a count charging the larceny of a piece of paper on 
which the due-bill was written. Ibid. 

9. Our statutc (chapter 135, section 25, of the Acts of 1887), making i t  
indictable for a "drummer to sell, or attempt to sell, goods," etc., is 
in contravention of the Constitution of the United States, and void, 
in so fa r  a s  i t  applies to nonresident drummers and all persons 
nonresident selling in this state. X. 9. Bracco, 349. 

10. Upon the trial of an indictment, under The Code, sec. 1120, the 
defendant can show that  he went upon the land in good faith, 
claiming or having title thereto. But  such claim will not protect 
him unless he establishes title, or satisfies the jury that  he made claim 
in good faith, and had reasonable ground to believe that  his claim 
was well founded. A mere belief that  he had a valid claim will not 
do. 8. a. Crawleu, 353. 

11. The above does not apply in  cases of indictment for forcible entry 
or forcible trespass. Ibid. 

12. Chapter 66, Laws 1885, amending The Code, sec. 985(6), being without 
any saving clause, has the effect of discharging all who had been 

. previously guilty of violations of said section, except those against 
whom a n  indictment could Ire sustained and judgment pronounced 
under said section without the aid of the words stricken out of i t  
by the act of 1885. X. v. Massey, 356. 

13. The Code, see. 3766, does not serve the purpose of a saving clause to 
chapter 66, Laws 18%. That section only applies where an amenda- 
tory law repeals a proviso to  a section of a former act, or a whole 
section to a former act, and the section without the proviso, or the 
section not affected, will support an indictment. Ibid. 

14. An indictment for murder charged that  the killing was done with 
a piece of plank, and a witness for the State was allowed to testify 
(after objection) that  he saw deceased wearing a brown wool ha t  
a t  4 p.m. before the night of the killing, and on the morning after 
the killing he  found strands of fine brown wool upon a stick which 
was picked up a t  the place of the homicide (and with which there 
was evidence tending to prove the killing was done) : Iseld, that  
the tcstimony was properly admitted. 8. v. Weddington, 364. 

15. If  an indictment for murder charge that the Billing was done with a 
piece of plank, and the proof is  that  it was done with a piece of iron: 
the variance is  not necessarily fatal. The rule on this subject laid 
down in N. v. Gould, 90 N. C., 658, is correct. Ibid. 
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16. I n  an indictment for slandering an innocent woman, under section 
1113 of The Code, the defendant cannot show, on the plea of not 
guilty, a prevalent report of sexual intimacy between the prosecutrix 
and one C., the making of a charge of such intimacy being the 
defamatory matter specified in the indictment, to disprove its wanton 
and malicious utterance, though hc might make such proof, after 
verdict of guilty, to the court in extenuation, etc. X. v. Hinson, 374. 

17. A woman who has never had actual sexual intercourse with any 
one is an innocent within the meaning of seclion 1113 of 
The Code, even though she and a man were surprised in each other's 
embrace, about to commit the act of copulation, but before i t  took 
place. 1b id .  

18. Where an indictment charged the defendant with perjury, in that 
he swore, a t  the time he registered, as a voter, that  he was a duly 
qualified voter, whereas, a t  the time of taking such oath, the de- 
fendant was not a qualified voter, he having been convicted of 
larceny in 1884, and the judgment suspended on such conviction: 
IIcld, that  the indictment was properly quashed. S. v. Houston, 383. 

19. Under the Constitution, Art. VI, see. 1, a person does not forfeit his 
rights as  an elector by a mere verdict of guilty, or a confession, 
when indicted for a felony, etc.; but in order that  such for f~ i tu re  
shall attach, such verdict or confession must be followed by a 
judgment of the court against the accused. Where one is convicted 
of a felony, hut the judgmcnt is  suspended, he does not forfeit 
his rights as  a n  elector. Therefore, the indictment in  this ease should 
have been quashed, because i t  appeared on its face that  the judgment 
was suspended on the "conviction" charged in the bill. Ibid. 

20. I n  an indictment for obtaining money by false pretense, the ilzlent 
to defraud is an essential element in the offense, and therefore 
a special verdict, in which i t  was not found that  the defendant had 
the intent either to defraud or not to defraud, is  defective. S. v. 
Oakley, 408. 

21. Where a father sent his minor son to buy whiskey, for his (the 
father's) use, and the dealer delivered the whiskey to the son, know- 
ing it' was for the father: Held, that  the seller was not guilty of 
selling to  a minor, under section 1077 of The Code. 8. u. Walker, 
413. 

22. Upon a n  indictment for burglarly i t  is competent for the State to 
show acts and conversations of the defendant which tend to fix him 
with a knowledge of the location of the premises, and the condition 
and circumstances of the prosecutor. 8. a. Ward, 419. 

23. The ownership of property stolen can be charged in a n  indictnlent for 
larceny as  being in a bailee. R. v. Powell, 424. 

24. A gill of indictment charging A. with larceny, and containing a count 
against B. for aiding, etc., will be sustained, i t  not being shown how 
4. was prejudiced thereby. Ibid. , 

' 25. Where A. had meat in his possession-in his own srnoke-house- 
keeping i t  for B., who lived with him, the property may be laid in A. 
in  a n  indictment for larceny. S. v. Allen, 433. 
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INDICTMENT-Coniinued. 
26. The essential element of the offense of fordble entry, under The 

Code, sec. 1028, is, that the lands, etc., must be in  the actual pos- 
session of him whose possession is charged to have been interfered 
with, and a bill is defective which fails to charge such a possession. 
S. v. Bryant, 436. 

27. To constitute actual possession, there must be a n  actual exercise of 
authority and control over the land, either in person or by the 
family or  servants of the person alleged to be in  possession. H e  
need not a t  all times be personally present on the premises. Ibid. 

28. A charge in  the indictment that  the prosecutor was "seized in his 
demesne a s  of fee," etc., of land, is not a sufficient charge of posses- 
sion under The Code, see. 1028. Ibid. 

29. An ineffectual attempt to make such an entry a s  is  forbidden by The 
Code, sec. 1028, is not punishable under that  section, although i t  
might constitute another offense. 

INJUNCTION. 
Authority over streams, conferred upon county commissioners by chapter 

56, volume 2, The Code, while it  stands and is  unimpeached by 
allegations of fraud or other illegal conduct, is a bar to the remedy 
by injunction. Therefore, a defendant will not be restrained from 
erecting a dam across a stream, when he is proceeding under the 
permit and direction of the comrnissi?ners. M~Laughlin v. Mfg. Go., 
loo. 

INSANITY. 
1. I n  an action of ejectment defendant relied upon adverse possession 

and the statute of limitations. Plaintiff relied upon the  insanity of 
his ancestor, against whom the land was held adversely, to rebut 
the plea of the statute. On the question of insanity the court charged 
the jury, that  if the alleged insane person was so mentally diseased 
that  he was unable to understand and assert his rights, that  he did 
not possess sufficient mental capacity to know that  he was the owner 
of the land, and that the dcfendant was in  possession thereof assert- 
ing title thereto, and that such possession would destroy his rights, 
then he lab'ored under such disability a s  would prevent the operation 
of the s tatute:  Held, that  the charge contained nothing of which 
plaintff could complain. Warliclc v. Plonk, 81. 

2. If  land is held adversely to an insane person for such length of time 
a s  would bar his recovery if sane, such insane person, or those claim- 
ing under him, must commence a n  action within three years after 
the disability of insanity is  removed, else their right to recover 
will be barred. Revised Code, ch. 65, sec. 1 ;  The Code, secs. 148, 163. 

Deed by person uon eompos, color of title, 54. 

INTEREST. 
Although the allowance of interest, in an action for damages for con- 

version of property, is discretionary with the  jury, yet after the 
verdict the judgment for the damages assessed bears interest by 
virtue of The Code, sec. 530; and this is so, although the verdict is  
for  a certain sum "without interest." Stephens 2;. Koonee, 266. 
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ISSUES. 
1. Plaintiff claimed title to the whole of a tract of land of which he 

alleged that  defendant was in  possession; defendant denied being 
in possession of any land belonging to plaintiff. One of the issues 
submitted to the jury was: "Is plaintif€ the owner of the land de- 
scribed in complaint?" To which the jury responded: "Yes: one- 
seventh of the Sandy Bottom tract-160 acres." The jury also found 
i n  response to another issue, that  defcndant was in  possession of the 
land: HeEd, (1)  that  a n  objection by the defendant, that the finding 
of the jury on the first issue was not responsive, was not tenable; 
( 2 )  that  a judgment that plaintiff recover the whole land was 
erroneous; the judgment should have been that  plaintiff recover, and 
be let into possession with defendant a s  tenant in common, to the 
extent of a one-seventh interest. Allen v. Salinger, 14. 

2. Whether a writing, claimed to be a mortgage, is  such or not, is a 
question of law, and should not be submitted to a jury. Comron v. 
Standland, 207. 

3. If  a question of law is  improperly submitted to a jury, but the verdict 
finds i t  correctly, no harm is  done and no exception lies. Ibid. 

4. A special verdict should find all the facts material to the determina- 
tion of the issues raised by the pleadings, and if i t  fails to find 
any material fact it should be set aside and a new trial ordered. 
8. v. Oakley, 408. 

JOINDER O F  PARTIES. 
It is  wholly immaterial that a n  uninterested party is united with the 

true owner a s  plaintiff, in an action to recover a debt, because a re- 
ception of payment by either plaintiff would be with the assent of 
the other. Perkins v. Berry, 131. 

JUDGE. 
Granting a new trial, on the ground that the verdict is  against the 

weight of the evidence, is a matter within the discretion of the 
judge below, and not reviewable, unless i t  appear that the judge 
was influenced in the exercise of such power by an erroneous view 
of the law. Davenport v. Terrell, 53. 

JUDGE'S CHARGE. 
1. I n  an action for the recovery, as  damages, of the price of an article of 

personal property, which, i t  was alleged, and proof offered to show, 
was sold, with other property, to the plaintiff, all guaranteed to  be 
first-class, and that the article was returned a s  not first-class to 
defendant, by his instructions, and these facts being controverted, 
and the issues, was the article first-class, and what damages, if any, 
has plaintiff sustained? Held, that instructions to the jury, that if 
they believed the evidence, the plaintiff was not entitled to recover, 
would have been impertinent, i t  being the province of the jury to pass 
upon the issues, and of the court to determine upon the right of 
recovery from the facts found. Baker v. Brem', 72. 

2. I t  was proper to instruct the jury, that  if the article was returned 
to the defendant a s  unfit for its intended uses, under his instructions, 
i t  was a rescission pro tanto of the contract, and plaintiff was entitled 
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JUDGE'S CHARGE-Contirzzced. 
to recover the amount he  had agreed to pay for the same, i t  appear- 
ing that his note covering the amount had been assigned, before 
maturity, to an innocent third party. Ibid. 

3. I n  a n  action of ejectment defendant relied upon adverse possession 
and the statute of limitations. Plaintiff relied upon the insanity 
of his ancestor, against whom the land was held adversely, to rebut 
the plea of the statute. On the question of insanity the court 
charged the jury, that if the alleged insane person was so mentally 
diseased that  he was unable to  understand and assert his rights, 
that he did not possess sufficient mental capacity to know that he 
was the owner of the land and that  the defendant was in possession 
thereof asserting title thereto, and that  such possession would destory 
his rights, then he labored under such disability as  would prevent 
the operation of the statute: Held, that  the charge contained nothing 
of which plaintiff could complain. Warl ick  v. Plonk, 81. 

4. The judge said to  a hung jury, that  i t  was their duty to  agree if pos- 
sible; that no juror, from mere pride of opinion, should refuse to 
agree, but he was not required to surrender conscientious views 
founded on evidence: that  i t  was the privilege and duty of each 
juror to reason with his fellows concerning the facts in the case, 
with an honest desire to arrive a t  the truth and a verdict: Held, 
that  such charge was free from objection. Ibid. 

5. If land is held adversely to an insane person for such length of time 
a s  would bar his recovery if sane, such insane person, or those 
claiming under him, must commence an action within three years 
after the disability of insanity is removed, else their right to recover 
will be barred. Revised Code, ch. 65, sec. 1 ;  The Code, secs. 148, 163. 
Ibid. 

6. I f  improper evidence is admitted after objection, but the ill effect which 
i t  might have is obviated by the judge's charge, a new trial will not 
be ordered in this Court. Hardin  v. Ledbetter, 90. 

7. No instruction, terminating ih telling the jury the plaintiff cannot 
recover, is in form to meet the issues of fact, nor should i t  be given. 
Ibid. 

8. When a party excepts to a charge of the judge, that  there was 
no evidence of fraud, the exception should point out the evidence in  
which it  is claimed that  fraud appears. Otherwise, the appellate 
court may disregard it. Giles v. Hunter ,  194. 

9. The prisoner being entitled to a claim against the county, for witness 
fees, assigned i t  to C.; the claim was allowed by the commissioners, 
who directed the register of deeds to issue a county order for it. 
The prisoner falsely stated to the register's clerk that  he had not 
assigned his claim, and that  he was entitled to the county order, 
and by means of such false statements obtained the order. The 
prisoner being indicted for obtaining property under false pretenses, 
i t  was proper to charge the jury: That if they believed, beyond a 
reasonable doubt, that  the prisoner fraudulently, designedly, know- 
ingly and falsely represented to the register's clerk, whether the 
representations were by words or acts, that  he had not assigned 
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JUDGE'S C H A R G C C h w t i w e d .  

his claim to C., and that he  was the owner of the order, when, 
in  truth and in fact, he was not, and that  by reason thereof he 
obtained the order from such clerk, he  was guilty. 8. v. Hargrave, 
328. 

10. Where the prisoner represented that  a horse he  was about to sell 
was sound and not lame, and, upon the buyer's remarking that 
the  horse limped, accounted for it a s  the result of a recent shoeing, 
and i t  was shown that the prisoner knew that  the horse was 
diseased: Held, that i t  was proper to refuse to charge that the mere 
fact that  the prosecutor preceived the lameness a t  the time of the 
trade entitled the prisoner to a verdict. 8. v. Wilkerson, 337. 

11. Prosecutor dropped some money and the prisoner caught i t  up. 
Prosecutor asked for the money, whereupon prisoner said : "Oh, hell! 
You ain't going to get this money." Prosecutor started toward 
prisoner and prisoner put his hand to his breast and threatened to 
kill prosecutor if he followed him: Held, that  i t  was proper to 
instruct the jury, that  it was for them to say whether the taking 
of the money was with a felonious intent or not. S. v. Powell, 424. 

12. Where the evidence'is circumstantial, the accused is not entitled 
to a charge, that i t  must be a s  conclusive a s  if an "eyc-witness" had 
testified to the fact. 8. v. Allen, 433. 

JUDGMENT. 
1. A judgment is not a lien UDon land, in  the absence of the actual 

levy of an execution, until i t  is docketed in the cocnty where the 
land is situate, in the manner prescribed by section 433 of The Code, 
and upon the docket required to be kept by section 83 of The Code. 
Holmun u. Miller, 118. 

2. I t  is  the duty of a judgment creditor to see that  his judgment 
is properly docketed. If the clerk neglects to  docket the judgment, 
subsequent incumbrances and claimants under the judgment debtor 
are  not to be prejudiced therebg, and thc remedy of the judgment 
creditor is against the clerk for loss suffered by reason of the failcre 
to docket the judgment. Ibid.  

3. Where a judgment absolute is rendered against executors, fixing them 
with assets, and they pay it, their person1 representatives cannot 
afterwards recover the amount thus paid out of the estate of their 
testator. Perkins u. Berry,  131. 

4. The issue of execution every three years on a judgmcnt against 
executors will repel the bar of thc statute of limitations. l b i d  

6. Where, in  a n  action brought on a note given, with surety, by a dis- 
tributee of an estate to the administrator, it was adjudged that the 
administrator recover the amount of the note, but that  no execution 
issue until the clerk should determine the amount of the distributive' 
share of the principal debtor in the estate on the final accounts of 
the same, and such amount should be credited before issuing of 
execution: Held, that  i t  was competent for the court, a t  a subsequent 
term, upon a report of the clerk, in this action, that  nothing was 
due on the distributive share, and there being no exce~tion,  to modify 
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the judgment and order execution to issue, notwithstanding that in  
proceedings by the administrator against the distributees for a final 
settlement, in which there was a report of the clerk that  nothing 
was due on said distributive share, and a n  appeal from a judgment 
confirming the report. Smoggs v. Alexander, 162. 

JUDGMENTS. . 
Bear interest under The Code, see. 530, 266. 

JURY. 
Instructions to hung jury, 81. 

Qicstions of law, improperly submitted to, 207. 

Allowance of interest, when discretionary with, 266. 

JUSTICE O F  TIIE PEACE. 
1. The Code, secs. 117-130, has no application in courts of justices of the 

peace. Comron v. Standland, 207. 

2. There is no statutory provision that  allows a mortgage of real or 
personal property to be given in lieu of the undertaking on appeal 
from a justice's judgment, required by The Code, secs. 883, 884. Ibid. 

3. Although neither the justice nor the plaintiff is  required to accept 
a mortgage from the defendant in lieu of a n  undertaking on appeal, 
yet, if the defendant give and the plaintiff accept such mortgage, i t  
is valid and can be enforced. The stay of the execution is a valuable 
and sufficient consideration to support the mortgage. Ibid. 

4. A writing was entitled "A. v. B. : Undertaking on appeal from justice's 
judgment" ; i t  recited a judgmeat rendered against B., in favor of A., 
and the intention of B. to appeal therefrom, and then provided a s  
follows: "Now, thcrefore, for the purpose of securing the payment of 
all damages and costs which may be awarded against him, and so 
much of the judgment or any part thereof that  may be affirmed, the 
said B. does give the following articles of personal property" (describ- 
ing the property). The writing was signed by B., but not sealed : V e l d ,  
to be good a s  a chattel mortgage. Ibid. 

5. Under the present practice a memorandum, "general issue," entered 
on a justice's docket a s  embracing defendant's defense, will be con- 
strued to mean nothing more than a general denial of plaintift"~ 
cause or causes of action ; hence, evidence of an estoppel by judgment, 
or of another action pending, is not admissible in  support of such 
a defense. Blackwell  v. Dibbrell, 270. 

6. The objection, that a cause of action is not such as  can be "split up'' 
so as  to bring i t  within the jurisdiction of a justicc, must be made 
before the justice ; otherwise i t  cannot be made in the Superior Court 
on appeal, unless the defendant is permitted to amend. Ibid. 

JURISDICTION. 
1. A. brought a n  action of claim and delivery before a justice of the 

peace, and took the property from the defendant under the process 
of that  court. Upon the trial, the justice ruled that  he had no 
jurisdiction, made a n  order of restitution, and gave jud,gment in  
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JURISDICTION-Conthed. 
favor of the defendant for $150, a s  the value of the property in  
dispute, to be collected in the event the property was not restored. 
A, then brought a n  action in the Superior Court to restrain the 
collection of the judgment for $150. A restraining order was 
denied him, and he paid the $150. Afterwards the judge permitted 
A. to amend his complaint so as  to set up the payment of the $150, 
and demand judgment for same : Held, (1)  that denial of restraining 
order was proper; (2)  tha t  as  the $160 was not paid until after the 
action was brought, it was error to  allow the amendment; (3)  that  
the allowance of such amendment was also erroneous because i t  
changed the action and made i t  substantially a new one; (4 )  that  the 
demand for the $150 sounded in contract, and therefore the Superior 
Court had no jurisdiction of a n  action to recover it. Powell v. 
Allen, 46. 

2. Under the Constitution, Art. IV, secs. 2 and 30, the Legislature can 
establish Criminal Courts, and under these sections the Legislature 
has, by chapter 63, Laws 1885, established a Criminal Court for 
Mecklenburg County, vested with all the criminal jurisdiction there- 
tofore possessed bjy the Superior Court of said county. S. u. Wed- 
dington, 364. 

3. Under chapter 63, Laws 1885, and The Code, secs. 196, 198, the Criminal 
Court of Mecklenburg has jurisdiction to t ry an indictment for 
murder removed into that  court from a n  adjacent county. Ibid.  

4. In  the Superior Court ofsunion i t  was ordered that this case be re- 
moved to the Criminal Court of Mecklenburg for trial, and that  the 
clerk of Union Superior Court certify the record to the Buperior 
Court of Mecklenburg, "to the end that i t  may be there docketed, 
and from there certified to the Criminal Court," etc., for trial. A 
certified copy of the record was sent to the Superior Court of 
Mecklenburg, the clerk docketed it, and then transmitted the same 
certified copy to the clerk of the Criminal Court, attaching to it  a 

, certificate that i t  had been forwarded to him from the clerk of 
Union: Held, that the record being duly certified, i t  was not material 
through how many hands it passed in transitu, and the Criminal 
Court had jurisdiction to t ry the case. So much of the order of 
removal as  required the docketing of the case in  the Superior Court 
of Mecklenburg was surplusage. Ibid. 

5. A former proceeding in bastardy, which was dismissed for want of 
jurisdiction, is  no bar to a second proceeding based upon the same 
charge. S. u. Qiles, 391. 

LANDLORD AND TENANT. 
1. Though the constructive possession of the crop is vested by statute 

in  the landlord, yet, during the cultivation, and for all purposes 
of making and gathering the crop, the actual possession is in  the 
tenant until the rent and advances become due, or a division can 
be had. Jordan v. Bryan, 59. 

2. The landlord cannot bring claim and delivery for the crop before the 
time fixed for division, unless the tenant is about to remove or 
dispose of the crop, or abandon a growing crop. Ibid. 
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LANDLORD AND TENANT-Contimued. 
3. If the tenant, a t  any time before satisfying the landlord's liens for 

rent and advances, removes the crop, or any part of it, he becomes 
liable civilly and criminally. Ibid. 

4. Defendant cultivated plaintiff's land on shares during the year 1887; 
the plaintiff agreed to make, and did make, advances to defendant. 
The time agreed on when the advances should be due and demandable 
was when all the crops were gathered and divided. There was no 
agreement a s  to the time when the crops should be divided. Plaintiff 
and defendant divided the corn, and defendant removed his share 
thereof. On 26 Novemb'er, 1887, before all the crop was gathered, the 
plaintiff demanded the crops then gathered, and, upon defendant's 
refusing to surrender them, brought claim and delivery therefor: 
Held, (1) that the action was prematurely brought, because plain- 
tiff's right to demand his rent and pay for advances did not accrue 
until the crop was gathered and ready for division; (2)  that by 
dividing the corn the plaintiff waived and lost his lien on defendant's 
share thereof. Ibid. 

LARCENY. ' 
1. While a "due-bill" is not a promissory note, and negotiable by indorse- 

ment, i t  is within the meaning of the words, "or other obligation," 
in section 1064 of The Code. The larceny of such a paper is  indict- 
able under that section. 8. v. Campbell, 344. 

2. But if such "due-bill" had been paid before the alleged felonious taking, 
an indictment for such taking cannot be sustained under said sectiod; 
however, i t  might possibly have been, if the indictment had con- 
tained a count charging the larceny of a piece of paper on which 
the due-bill was written. I b i d  

While secrecy is the usual evidence of a felonious intent when one 
takes the goods of another, i t  is by no means the only evidence of 
such intent. S. v. Powell, 424. 

Prosecutor dropped some money and the prisoner caught i t  up. 
Prosecutor asked for the money, whereupon prisoner said: "Oh, 
hell! You ain't going to get this money." Prosecutor started to- 
ward prisoner, and prisoner put his hand to his breast and threat- 
ened to kill prosecutor if he followed him: Held, that i t  was proper 
to instruct the jury, that  i t  was for them to say whether the taking 
of the money was with a felonious intent or not. Ibid. 

The ownership of property stolen can be charged in an indictment for 
larceny a s  being in a bailee. Ibid. 

A bill of indictment charging A. with larceny, and containing a count 
against B. for aiding, etc., will be sustained, it not being shown how 
A. was prejudiced thereby. Ibid. 

Where A, had meat in his possession-in his own smoke house- keep- 
ing i t  for B., who lived with him, the property may be laid in A. in a n  
indictment for larceny. S. v. Allen, 433. 

Where the evidence is circumstantial, the accused is not entitled to a 
charge, that  i t  must be as  conclusive as  if a n  "eye-witness" had 
testified to the fact. Ibid. 
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LARCENY-Continued. 
9. A general verdiczt of guilty on an indictment containing two counts, 

one for larceny, the other for receiving, is  valid, although the jury 
were instructed to return a verdict of "guilty on the second count," 
if satisfied, etc., from the evidence on the part  of the State. Ibid. 

LEGISLATIVE CONTROL OVER PUBLIC IlANDS, 213. 

LIABILITY. 
Of firm for goods sold one member thereof, 86. 

Of indorsers of notes, between themselves, 182. 

Of sureties on defendant's undertaking in "claim and delivery," 276. 

LIEN. 
1. A judgment is not a lien upon land, in the absence of the actual 

levy of an execution, until i t  is docketed in the county where the land 
js situate, in the manner prescribed by section 433 of The Code, and 
upon the docket required to be kept by section 83 of The Code. 
Holman u. iMiller, 118. 

2. I t  is the duty of a judgment creditor to see that  his judgment is prop- 
erly docketed. I f  the clerk neglects to docket the judgment, subse- 
quent incumbrancers and claimants under the judgment debtor are 
not to  b'e prejudiced thereby, and the remedy of the judgment 
creditor is against the clerk for loss suffered by reason of the 
failure to docket the judgment. Ibid. 

LIEN O F  LANDLORD, 59. 

LIMITATIONS, STATUTE OF. 
1. Possession by the bargainee, open, continued and adverse, of part 

of a tract of land covered by deed, is  possession of all of the tract 
not occupied by some one else, and such possession, continued for 
sewn years, will ripen into title. Allen v. Salinger, 14. 

2. The indulgence of a debtor by the creditor, a t  the special request of 
the debtor, will not prevent the running of the statute of limitations. 
To prevent the statute's being a bar, there must be an agreement, 
express or implied, on the part of the debtor, that  he will not plead 
the statute. Bill v. Hilliard, 34. 

3. A subsequent mortgagee, or purchaser of the equity of redemption, has 
the right to  avail himself of the statute of limitations as  a defense 
to  the first mortgage, and after the rights of the first mortgagee, are 
barred by the statute, no act or acknowledgment on the part of the 
mortgagor can revive the mortgage a s  to subsequent mortgagees or 
purchasers. Ibid. 

4. A subsequent mortgagee, or purchaser of the equity of redemption, can 
avail himself of the protection of the statute of limitations against a 
prior mortgagee, although the mortgagor is  a party to the action and 
refuses to plead the statute. Ibid. 

5. The deed of a person no% corypo8 is  color of title, and possession under 
i t  for seven years ripens into title against those not under disability. 
Ellington v. Ellingtofi, .%. 
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6. A cause of action, to  set aside a deed executed by one alleged to have 
bcen non compoa, arises immediately upon its execution, and the 
period within which the action may be brought is prolonged three 
years after the restoration of reason, or, if he  continues insane, a like 
period for those to whom the estate would have descended. Did. 

7. When one who takes a deed from an alleged lunatic, and goes into the 
possession of the land described, would have k e n  onc of the heirs of 
the property in the absence of the deed, his possession is adverse, from 
the delivery of the deed, and the statutory bar of seven years is ap- 
plicable in  his favor, against those who would have been tenants in  
common with him. Ibid. 

8. I n  an action of ejectment defendant relied upon adverse possession and 
the statute of limitations. Plaiutiff relied upon the illsanity of his 
ancestor, against whom the land was held adversely, to rebut the 
plea of the statute. On the question of insanity the court charged the 
jury, that  if the alleged insane person was so mcntally diseased that 
he was unnble to understand and assert his rights, that  he did not 
possess sufficient mental capacity to know that he was the owner of 
the land, and that  the defendant was in  possessioil thereof asserting 
title thereto, and that such possession would destroy his rights, then 
he labored under such disability a s  would prevent the op~rat ion of the 
statute: Held, that the charge contained nothing of which plaintiff 
could complain. Warliclc u. Plonk, 81. 

9. If land is held adversely to  an insane person for such length of time 
a s  would bar his rccovery if sane, such insane person, or those claim- 
ing undcr him, must commence a n  action within three ycars after dis- 
ability of insanity is removed, else their right to recover will be 
barred. Revised Code, ch. 65, sec. 1 ;  The Code, secs. 148, 163. Ibid. 

10. The issue of execution every three years on a judgment against execu- 
tors will repel the bar of the statute of limitations. Perkins v. Berrrj, 
131. 

11. When the statute of limitations commences to  run against the ancestor 
or devisor, it continues to run against the heir or devisee, even though 
the right of action may, on the next day after i t  accrues, pass from 
the ancestor or devisor to  a n  heir or devisee undcr disability. Chancey 
v. Powell, 159. 

12. Defendants entered into adverse possession of land i11 1856, in  the life- 
time of plaintiffs' ancestor, and held such possession up to the com- 
mencement of this action, in 1887. Plaintiffs' ancestor died in  1862, 
a t  which time plaintiffs were under disabilities, and they have re- 
mained under disabilities all  the time : Held, that  plaintiffs a re  
barred by the statute. The suspension of the statute from May, 1861, 
to  January, 1870, does not place plaintiffs on the same footing a s  if 
the statute had been repealed in  1861, and, therefore, only commenced 
to  run in 1870, after the death of their ancestor, and while they were 
under disabilities; but plaintiffs stand in the same position a s  would 
their ancestor, if living. IWd. 
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13. Subsection 9, see. 155, of The Code, applies to  actions so let?^ cognixable 
in  the courts of equity, under the practice prior to C. C. 1'. I t  does not 
apply to actions of which the courts of law and equity had concurrent 
jurisdiction. Jaffray v. Bear, 165. 

14. A receipt in  full, obtained by a debtor from his creditor by fraud, 
could have been nullified in  a n  action a t  law, under the old practice, 
by a plea and proof of fraud in obtaining it. lxerefore, where a 
debtor obtained a receipt in  full from his creditor, upon paying only 
twenty-five per cent of the debt, by fraudulent representations, and 
the creditor sued for  the residue of his claim more than three years 
after his cause of action accrued, but within three years after dis- 
covery of the fraud:  Held, that his action was barred by the statute 
of limitations. Did. 

15. The act  of 1889, amending section 155(9) of The Code, does not apply 
to  this case. Ibid.  

16. If the statute of limitations commences to  run, nothing stops it. When 
it begins to  run against the ancestor, it continues t o  run against the 
heir, although the heir is under disability when the descent is  cast. 
Fredericlc u. WiZliams, 189. 

17. There is nothing in section 148, The Code, which changes the law as  it 
formerly existed. ibid. 

18. Mortgagee sold the mortgaged land, bought it himself, and entered into 
adverse possession in the lifetime of mortgagor, i. e., on 1 January, 
1874 ; which adverse possession has continued ever since. Mortgagor 
died 1 January, 1883; there has never k e n  any administration on his 
estate; in June, 1887, his infant heirs sued the mortgagee for redemp- 
tion: Held, that the action is barred under The Cdcle, secs. 152(4), 
148 and 168. Ibid. 

19. Where a mortgagee takes adverse possession of and rents out the 
mortgaged land, the payment of rents to him by his tenants on the 
land does not affect the runr~ing of the statute of limitations against 
the mortgagor's right to sue for redemption. Ibid.  

LIQUORS, SALE OF, TO MINOR. 
Where a father sent his minor son to buy whiskey, for his (the father's) 

use, and the dealer delivered the whiskey to the son, knowing i t  was 
for  the father:  Held, tha*t the seller was not guilty of selling to a 
minor, under section 1077 of The Code. S. u. WaZkw, 413. 

LUNATICS-Deeds of, Color of Title, 54. 

MARRIAGE. 
1. The act of 1879, m e  Code, section 1281, Rule 13, is  a valid law a s  to 

descents after its passage, and renders legitimate the children of all 
colored parents living together as  man and wife, born before 1 Janu- 
ary, 1 8 6 h v e n  the children of a woman of mixed blood, whose 
mother was a white woman, who lived with a slave a s  his wife a t  
the time of their birth. Woodwwd u. BZw, 109. 

2. But i n  such cases, during slavery times, when lawful marriage between 
certain colored persons could not exist, though the fact of cohabiting 
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furnishes presumptire e~idel i re  that  a child is tlre issue of thc I)ersolls 
thus living together, the fact is (?)en to disproof by any evidence suffi- 
cicnt to overcome tlrc presumption. The same stringent rules as to 
proof do not prevail as in cmrq of established legal marriage, where 
impotency, non-acccss auil the like must be 1)roried to  rebut the pre- 
sumption of legitimacy. 16% 

3. Where t l ~ c  mother of the person claiming to be heir of the decedent, 
who was a s lam a t  the time of the birth, had testified that  she and 
decedent had bee11 married and cohabited as  husband and wife, i t  was 
competent to show by another witness that she had often declared that 
the claimant was not dccedeut's, b ~ l t  another named person's child, a t  
least to impeach hrr credit ; aud there being opposing testin~or~y as to 
cohabitation about the time of the birth, it ~ s s  material a s  to that 
essential matter. Ibid. 

1. M'hcn, ill an action to foreclose a mortgage on l ~ n d  belonging to a mar- 
ried worqan, she alleges that  her signature to  the mortgage was 
obtained by fraud of the plaintib, and fear and compulsion. of her 
said husband, etc., i t  was competent for the plaintiff to offer a deed 
executed by the fcme and her husband, a year after the date of thr  
mortgage, purporting to convey a part of the laud embraced in the 
mortgage, for the purpose of paying a part of the mortgage debt, to 
rebut the testimony of the feme defendant tending to establish the 
truth of her allegations. Edwards v. /30u>dcn, 50. 

2. Where a feme cozrcrt was married and became entitled to  real and per- 
sonal property before the Constitution of 1868, the husband had the 
right to the personalty on reducing it  into possession, and if she 
allowed the proceeds of sales of the realty to be paid to him it also 
became his ; and if such proceeds were invested, with her consent, in 
other lands, without request on her part that title should be made to 
her, and it  was made to him, the land vested absolutely in him, dis- 
charged of every equity in her. Cl'iles v. Hunter, 194. 

3. h married woman deposited a certain sum of mouey, being part of her 
separate property, with W.; afterwards she agreed with W. to leave 
said sun1 in his hands as  security or collateral for an indebtedness 
from F. to W., TIT. to retain the nloney until such indel)tedness from 
F. to W. should be reduced to a certain amount. This agreement was 
in writing, signcd and scnlcd by IV. and the marrird woman and hcr 
husband. As part of this transaction W. gave the married woman a 
note for the sum deposited by her with him, the note expressing on its 
face that it  was "not transferable," and being payable one day after 
date. The married woman and her husband sued IV. on the note 
before the terms of the above-mentioned agreement had been complied 
with: Held, that  they could not recover. Plaum v. Wallace, 2%. 

4. The principles declared in Pippen v. Wesson, and approved in Dazcyh- 
~ r l y  a. Bpr.inkle, establish the proposition, that whenever, under the 
laws in force prior to the Constitution of 1868, a feme covert, in the 
absence of any special provisions in the deed of settlement, could, with 
the consent of her trustee, bind her equitable separate estate, she may 
now, with the written consent of her hushand, bind her statutory 
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MARRIED WOJIES-Contiiiucd. 

separate estate. Where the case falls within the esceptions melltioned 
in The Code, sec. 18'26, the consent of the husband is not required. 
Ibid. 

5. Under the present Constitution and lams of this State a married WOmdll 
may, a i t h  the written cousent of her husband, esprcasly charge her 
statutory separate per'sonul estate by her engagements in the uature of 
esecutory contracts, although the consideration for such eligageme~tb 
does uot inure to her benefit, or to that of her separate estate. The 
intent to so charge must in such cases appear in the iustrument creat- 
ing the liability, but i t  is not necessary that specific property be 
charged. Ibid. 

6. A married womaii may, with the concurrence of the trustee, where such 
concurrence is required, charge her equitable separate estate to the 
extent of the power of disposition conferred by the deed of settlement. 
Of course, where there a re  limitatiom, or other special prorisions, 
these must be strictly pursued. Ibid. 

7. Whether a married woman's engagements can, under any circumstances. 
bind her separate real estate, in the absence of a specific charge by 
way of mortgage or other conveyance, is a n  open question still, a s  i t  
does not arise in this case, and was uot passed upon in Atringtoll 5. 

Bcll, 94 X. C., 248. Ibid. 

8. Ko peculiar efJicacy is given to a married woman's writings uucler seal, 
where they are in the nature of esecutory contracts, as the courts 
will in all cases look into the colisideration, and if i t  be such as would 
sustain a11 action upon a contract made by a person sui juvis i t  will 
?.m sufficient. I bid. 

9. The complaint, in a11 action to enforce an executory contract of a mar- 
ried woman, should allege that she has a separate estate subject to 
the charge sought to be enforced ; and the execution can issue against 
that alone. 1Did. 

10. A married woman can claim the same eseinption from execution as  slie 
would be entitled to if she were a feme sole. Ibid. 

JIAItSHAL, U. S. 

Deputy United States Jlarshals hare no claim against the gorernment 
for their coml,ensation, but must look to the Marshal therefor. Hence, 
an assign~nent by a Deputy Marshal of his claim for compensation 
against the Marshal is not a violation of section 3477, I i e ~ .  Stat. U. 8. 
TValZace u. Douglnss, 19. 

JIECIiLESBURG CRIMINAL COURT. 

Jurisdiction of, 364. 

3IISOICS-SALE O F  LIQUOR See Liquors-Sale of to 31ilmr. 

MOItTGAGE. 

1. A subsrqueilt mortgagee, or purchaser of tile e q ~ ~ i t y  of redemption, has 
the right to arail  himself of the statute of limitations a s  a defense to 
tlie first mortgage, alid after the rights of the first mortgagee are 
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MORTGAGE-Coffltinued. 

barred by the statute, no act o r  acknowledgment on the part of the 
mortgagor can revive the mortgage a s  to subsequent mortgagees or 
purchasers. Hill v. HilZiwd, 34. 

2. A subsequent mortgagee, or purchaser of the equity of redemption, can 
avail himself of the protection of the statute of limitations against a 
prior mortgagee, although the mortgagor is a party to the action and 
refuses to plead the statute. Ibid. 

3. When, in an action to foreclose a mortgage on land belonging to a mar- 
ried woman, she alleged that  her signature to the mortgage was ob- 
tained by fraud of the plaintiff, and fear and compulsion of her said 
husband, etc., i t  was competent for plaintiff to offer a deed executed by 
the feme and her husband, a year after the date of the mortgage, pur- 
porting to  convey a part of the land embraced in the mortgage, for 
the purpose of paying a part of the mortgage debt, to rebut the testi- 
mony of the f eme  defendant tending to establish the truth of her 
allegations. Edwards ?I. Bowden, 50: 

4. A, mortgagor applied for a n  injunction to restrain the mortgagee from 
selling under the mortgage, alleging that the debt secured was usu- 
rious, and that  he was entitled to sundry credits. The mortgagee 
denied the usury, but the issue on that plea was found against him: 
Held, that defendant was entitled to judgment for the amount actu- 
ally due on the mortgage debt, with interest, and, under The Code, 
see. 528, for costs. Cook v. Patterson, 127. 

5. Mortgagee sold the mortgaged land, bought it  himself, and entered into 
adverse possession in the lifetime of mortgagor, i, e., on 1 January, 
1874, which adverse possession has continued ever since. Mortgagor 
died 1 January, 1883; there has never been any administration on his 
estate; in June, 1887, his ivbfarrzt heirs sued the mortgagee for redemp- 
tion: Held, that the action is barred under The Code, secs. 152(4), 
148 and 168. Fred&& v. Wil l iams,  189. 

6. Where a mortgagee takes adverse possession of, and rents out the mort- 
gaged land, the payments of rent to him by his tenants on the land 
does not affect the running of the statute of limitations against the 
mortgagor's right to sue for redemption. Ibid. 

7. The Code, secs. 117-120, has no application in courts of justices of the 
peace. Comrm v. HtafidZaffld, 207. 

8. There is no statutory provision that  allows a mortgage of real or per- 
sonal property to be given in Fieu of the undertaking on appeal from a 
justice's judgment, required by The Code, secs. 883, 884. Ibid. . 

9. Although neither the justice nor the plaintiff is required to accept a 
mortgage from the defendant in Ueu of an undertaking on appeal, yet, 
if the defendant give and the plaintiff accept such mortgage, it is 
valid and can be enforced. The stay of the execution is a valuable 
and s a c i e n t  consideration to support the mortgage. Ibid. 4 

10. No particular form is  essential to  the validity of a ,chattel mortgage; 
mere informality will not vitiate it. No seal is  necessary. I t  is suffl- 
cient if the words employed express in terms or by just implcation. 
the purpose of the parties to transfer the property to the mortgagee, 
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to be revested in the mortgagor upon the performance of the condition 
agreed upon, however informally expressed. A power of sale is not 
essential. Ibid. 

11. A writing was entitled "A. v. B.: Undertaking on appeal from justice's 
judgment" ; i t  recited a judgment rendered against B., in favor of A., 
and the intention of B. to  appeal therefrom, and then provided a s  
follows: "Now, therefore, for  the purpose of securing the payment of 
all damages and costs which may be awarded against him, and so 
much of the judgment or any part thereof that  may be affirmed, the 
said B. does give the following articles of personal property" (describ- 
ing the property). The writing was signed by B., but not sealed: 
Held,  to be good as  a chattel mortgage. IWd. 

12. Whether a writing, claimed to be a mortgage. is such or not, is a ques- 
tion of law, and should not be submitted to  a jury. Ibid. 

13. A mortgagor's purchase of the mortgaged land a t  a sale for taxes due 
by himself, is absurd and void, and will not affect the mortgagee's 
rights. Ryapa v. Martin, 282. 

14. A mortgage given under section 120 of The Code, in lieu of the bond 
required by section 237, may be foreclosed by motion, upon notice, in 
the original action. IWd. 

15. In  a petition for dower, where the lands consisted principally of dif- 
erent parcels mortgaged in several deeds by husband and wife, the 
allotment, under section 2103 of The Code, should not be in part of 
the lands a s  if unincumbered or subject to  same incumbrance, but in 
each parcel separately, and then the widow can work. out her relief 
by asserting her equity against each creditor, a s  he seeks to enforce 
his security. A s k m  v. Askew, 285. 

16. Nor, in such case, should the widow be allowed the use for life in a 
specific sum of money in lieu of dower in  a parcel of the mortgaged 
lands, not.deemed susceptible of allotment by metes and bounds, but 
the allotment should be of one-third, for  life, of the premises in 
v a l u e h e r  share being fixed by law, and not depending on estimates. 
I b i d  

MUNICIPAL CORPORATIONS. See Corporations, Municipal. 

MURDER. 
Where an officer had a warrant to arrest a man, and he thought i t  neces- 

sary to disarm the prisoner, and called upon a bystander to assist in 
disarming him, and thereupon the prisoner drew a pistol and killed 
such bystander: Held,  to be a case of murder. S'. v. &fc&fahan, 379. - 

NEGLIGENCE. 
H. had a mill on a stream, and L. had a mill lower down on the same 

s stream ; both had dams across the stream. H, took out his dam, which 
caused the accumulated mud, etc., in  his pond to fill up L.'s pond to 
such a n  extent as  to  back the water to  the injury of H. L. was noti- 
fied by H. to raise his flood-gates, so a s  to  let the mud pass through 
when H.'s dam was removed, but L, refused to do so:  Held,  that H. 
could recover damages from L. caused by the back water, but L. could 
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not recover for damages suffered by the filling up of his pond, because 
his refusal to open his flood-gates made him guilty of contributory 
negligence. Hardha v. Ledbetter, 90. 

NEW TRIAL. 
1. Granting a new trial, on the ground that  the  verdict is against the 

weight of the evidence, is a matter within the discretion of the judge 
below, and not reviewable, unless i t  appears that the judge was in- 
fluenced in the exercise of such power by a n  erroneous view of the 
law. Dasmplort v. Terrell, 53. 

2. If improper evidence is admitted after objection, butqthe ill effect which 
i t  might have is obviated by the judge's charge, a new trial will not be 
ordered i n  this Court. Hardin v. Ledbetter, 90. 

NUNU PRO TUNC-Amendment, 411. 

OATHS. 
1. The oath prescribed for electors by The Code, sec. 2681, omits some of 

the essential requisites to voting contained in the Constitution, and is 
confined to those indispensable qualifications set out in Article 6, 
sec. 1, of the Constitution. The oath does not extend to disqualifica- 
tions incident upon conviction for  crime. 8. v. Houstom, 3B.  

2. Under The Code, sec. 2681, the voter swears to his possessing the qualifi- 
cations of an elector. Under The Code, sec. 2684, he  swears that he 
has not lost the right to vote by any provision of the Constitution or 
laws which takes that right from him. Ibid. 

I OFFICER. 
I 

1. That one acted a s  a public officer, and was known a s  such, is  p h a  ~ facie evidence of his official character; he is presumed to have been 
I duly qualified, without producing his commission or appointment. 

S. u. McMahafi, 379. 
2. The law confers on a n  officer .charged with executing a process all the 

powers necessary for the purpose, and he is to judge what is neces- 
sary. D i d .  

I 3. Where an officer had a warrant to  arrest a man, and he thought i t  
I necessary to  disarm the prisoner, and called upon a bystander to 

assist in disarming him, and thereupon the prisoner drew a pistol and 
I killed such bystander: Held, to be a case of murder. Ibid.  

PARTIES. 
1. Under The Code, sec. 422, a referee has power to admit new parties to 

an action. Pe-rkins v. Berry, 131. 
2. I t  is  wholly immaterial that  an uninterested party is  united with the 

t rue owner a s  plaintiff, in an action to recover a debt, pecause a 
reception of payment by either plaintiff would be with the assent of 
the other. Ibid. 

3. Where, in a creditor's bill against the personal representative, it is 
sought to have the lands of decedent sold for  the satisfaction of the 
debts proven, the real representatives of decedent must be made 
parties, before any judgment subjecting the real estate can be entered. 
Ibid. 
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PARTNERSHIP. 
1. Where one partner buys goods for the firm, and they a re  used for part- 

nership purposes, but he gives his individual note for the price, he 
is  entitled to  have the note paid out of the partnership assets. 
Thormton v. Lambelth, 86. 

2. When one member of a firm buys goods on his own credit, without dis- 
closing to the seller the fact that  he is a member of a partnership, 
and the goods are  used for partnership purposes, the firm is liable to  
the seller. I n  order to exempt the firm from liability, i t  must be 
shown that the seller knew of the partnership and elected to give 
credit to one partner alone. Ibid. 

3. The executors of a deceased member of a firm sued the surviving part- 
ners for an account and settlement of the copartnership business. 
One of the defendants was allowed to testify that  plaintiff's testator 
agreed with m3ness and the other partners upon a certain basis 
(which witness stated a t  length) for the adjustment of the affairs 
of the firm between the members thereof; and assented to a state- 
ment of each partner's interest in the firm, which appeared on the 
books of the firm: H d d ,  that  such testimony should have been ruled 
out upon plaintiff's objection, as  it was incompetent under section 590, 
The Code. But  the witness had a right t o  testify that the books 
alluded to were kept among the papers of the firm, that  decedent had 
access to  them, and that  many of the entries were in his handwriting. 
Armfield v. Qolmert, 147. 

4. I n  the above case, the plaintiffs introduced one of the defendants as a 
witness, who stated, without objection on the part of the defendants, 
that  plaintiffs' testator contributed a certain sum towards the copart- 
nership capital: Held-, that  plaintiffs did not thereby open the door so 
as to permit defendants to testify as to other transactions between 
them and plaintiffs' testator. Ibid. 

PAUPER APPEAL, 350. 

PAYMENT. 
1. The payment and acceptance of a less sum than is actually due, in com- 

promise of the whole debt, is  a complete and valid discharge, under 
The Code, see. 574. And this is  so, although the debt compromised 
was one contracted and reduced to judgment before section 574 
became the law, if the compromise was made after section 574 was 
enacted. Koonce v. Russell, 179. 

2. As, under section 574, the payment of a less sum where a greater is due, 
is not a discharge, unless voluntarily accepted as  a compromise by the 
creditor, the section is not in  conflict with Article I, see. 10, Coast. 
U. S., in i ts  application to pregxisting contracts. Ibid. 

3. Laws existing a t  the date of a contract are  deemed part  of the contract. 
Therefore, a compromise, made since section 574 was enacted, is con- 
strued a s  if section 574 had been incorporated in its terms. Ibid. 

4. While a sum, which has been carelessly, voluntarily and without reason- 
able inquiry, overpaid as  a legacy or distributive share, before the 
settlement of a n  estate, cannot be recovered by a n  executor or ad- 
ministrator; but when a n  overpayment was made to a legatee after 
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PAYMENT-Cofithzled. 
the settlement of the estat'e, from which i t  was due, not officiously 
and voluntarily, but by nvistake (of fact),  the sum overpaid can be 
recovered. L y b  a. SUw, 261. 

PERJURY. 
Where an indictment charged the defendant with perjury, in  that he 

swore, a t  the time he registered. as a voter, that he was a duly 
qualified voter, whereas, a t  the time of taking such oath, the defend- 
ant  was not a duly qualified voter, he having been condcted of larceny 
in 1884, and the judgment suspended on such conviction: Held, that  
the indictment was properly quashed. 8. u. Houston, 383. 

PETITION TO REHEAR. 
1. The decision in Fry  v. Curvie, 91 N. C., 436, reaffirmed. F r y  v. Currrie, 

203. 
2. The weightiest considerations make it the duty of the Court to adhere to 

its decisions. No case ought to be reversed upon petition to rehear, 
unless it  was decided hastily and some material point was overlooked, 
or some direct authority was not called to  the attention of the Court. 
Ibid. 

3. I t  is not sufficient merely that two members of the bar-who perhaps 
have not heard the argument, and may not have given the same 
careful consideration to the question decided a s  was given by the 
Court-are of opinion, and so certify, that  the Court has committed 
an error. Ibid. 

4. The practice does not admit of a simple repetition of an argument 
already heard, weighed, and passed upon after full deliberation. Ibid.. 

5. The statute (Acts 1794, 1 Pot. Rev., ch. 423) amendatory of the statute 
(Acts 1784, 1 Pot. Rev., ch. 202), rendered the lands acquired by this 
State by the treaty of Holston from the Cherokee Indians, subject to 
entry and grant. The judgment entered in this case a t  the Septem- 
ber Term, 1888, of this Court, is set aside, and a new trial is ordered, 
because of the act of 1791 (Haywood's Manual, p. 188), which was not 
called to the attention of the Court when the case was first argued. 
Eroum u. Brown, 221. 

PLEADING. 
1. Where, in an action, the defendant pleads sole seizin, he cannot after a 

verdict in favor of plaintiff, avail himself of a defense which would 
be in harmony with the verdict. Allen u. 8aWnger, 14. 

2. The pendency of another action is a defense which must be set up in  
the answer, or in some way insisted on, before the trial on the merits, 
or it  will be considered a s  waived. Blaolcwell u. Dibbrell, 270. 

3. The plea of former judgment must be distinctly set up in the answer a s  
new matter. I t  will not be considered as  embraced under general 
denials of the allegations of the complaint. Ibid. 

4. The complaint in an action to enforce an executory contract of a mar- 
ried woman, should allege that she has a separate estate subject to  
the charge sought to be enforced; and the execution can issue against 
that alone. Flaum u. Wallace, 296. 
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PLEADING-Comthued. 
5. Where all the defendants join in ?i demurrer to the complaint, upon 

the ground that i t  does not set forth a good cause of action, the de- 
murrer will be overruled if the complaint sets forth a good cause of 
action as  to any one of the defendants. Conant v. Barnard, 315. 

6. The same defendants may demur to  one and answer a s  to another of 
two or more causes of action in one complaint; or, as to a single 
cause of action, some defendants may answer and some may demur, 
and the issues of law will, in  either event, be so raised as to require 
the Court to pass upon them. Ibid. 

POLICE REGULATIONS O F  AGRICULTURAL SOCIETIES, 416 

PRACTICE. 
1. The Court has countenanced and approved the practice of defining, in 

the verdict, the extent of the plaintiff's interest in the land in contro- 
versy, either by metes and bounds, or a s  a n  undivided fractional 
interest. Allen v. Salinger, 14. 

2. Under the present practice a memorandum, "general issue," entered on 
a justice's docket as  embracing defendant's defense, will be construed 
to mean nothing more than a general denial of plaintiff's cause or 
causes of action; hence, evidence of an estoppel by judgment, or of 
another action pending, is not admissible in support of such a defense. 
Blaekzoell u. Dibbrell, 270. 

3. The objection, that a cause of action is not such as  can be "split up" so 
as  to bring it within the jurisdiction of a justice, must be made before 
the justice; otherwise it cannot be made in the Superior Court on 
appeal, unless the defendant is permitted to amend. Ibid. 

4. Proper practice to be pursued when "another action pending" or 
"former judgment" is pleaded. Ibid. 

5. The affidavit in a bastardy proceeding may be amended in the Superior 
Court, with the permission of the judge, and there is nothing in the 
point that such amendments cannot be made, after the defects are 
pointed out by a motion to dismiss. S.  u. Ciles, 391. 

6. A. brought an action of claim and delivery before a justice of the peace, 
and took the property from the defendant under the process of that 
court. Upon the trial, the justice ruled that  he had no jurisdiction, 
made an order of restitution, and gave judgment in  favor of the de- 
fendant for $150, a s  the value of the property in dispute, to be col- 
lected in the event the property was not restored. A. then brought 
a n  action in the Superior Court to restrain the collection of the judg- 
ment for $150. A restraining order was deuied him, and he paid the 
$150. Afterwards the judge permitted A. to  amend his complaint so 
as  to set up the payment of the $150, and demand judgment for 
same : Held, (1) that denial of restraining order was proper ; (2)  that 
as  the $150 was not paid until after the action was brought, It was 
error to  allow the amendment; (3 )  that  the allowance of such amend- 
ment was also erroneous because it  changed the action and made it  
substantially a new one; (4)  that the demand for the $150 sounded 
in contract, and therefore the Superior Court had no jurisdiction of an 
action to recover it. Powell v. Allen, 46. 
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PRACTICE IN SUPREME COURT. See Supreme Court. 

PRINCIPAL AND SURETY. 
1. Plaintiff having been sued by the indorsee of his note, and judgment 

obtained against him, the indorser is  sufficiently protected against his 
suretyship for plaintiff by a stay of execution of plaintiff's judgment 

, against him, on his guaranty of the article for which the note was 
given, until plaintiff has satisfied the indorsee's judgment. Baker v. 
Brem, 72. ' 

2. One who obtains possession of a negotiable paper, after indorsing it, is 
restored to his original position, and cannot hold intermediate parties 
who could look to him. I t  is equally true that one who derives pos- 
session of the paper from him. with notice of this fact, cannot hold 
such intermediate indorsers liable; and when such indorsements are  
in blank, oral testimony is  admissible to show the relation in which 
they stand. Adrim v. McCaskill, 182. 

3. The construction placed upon The Code, sec. 177, by Harris v. Burwell 
and Martin v. Richardson, is  confined to the makers of promissory 
notes, and does not apply a s  between indorsers. Ibid. 

4. The payee in  a negotiable note indorsed it in blank and delivered it, 
before maturity, to McC. as  a collateral. McC. also indorsed the 
note in blank before maturity, and delivered it  to W. 8: Co. as col- 
lateral. McC. redeemed and took up the note from W. & Co., before 
its maturity, and continued to hold i t  until after its maturitg, when 
he returned it  to the payee without erasing his (McC.'s) name a s  
indorser. The payee then sold the note to plaintiffs for value. Plain- 
tiffs had not actual notice of the former dealings and transactions 
connected with the note: Held, (1) that  a s  plaintiffs derived their 
title directly from the original payee, who had reacquired title, they 
could not hold the indorser McC.; ( 2 )  that plaintiffs mere affected 
with, a ~ d  bound by, notice of what appeared on the note itself, to  
wit, that the person from whom they purchased was the payee and 
first indorser; (3) that  the indorsement of McC., although in blank, 
could not have been filled up by plaintiffs with their own names, 
because, having purchased the note from the payee, whose indorse- 
ment was prior to McC.'s, i t  would have been a gross wrong, if not a 
fraud, upon McC.; (4)  that  plaintiffs could not hold McC. as  a n  
accommodation indorser or guarantor, because, having purchased the 
note after maturity, and with notice of i ts  dishonor, the facts which 
discharged McC. could be set up as  a defense. Ibid. 

5. A collateral oral agreement, between the maker and accommodation 
indorser of a negotiable note, that it  should be negotiated a t  bank, 
does not affect one who purchases the note, for value and before ma- 
turity, from the maker; and this is so, although the purchaser has 
notice of such agreement a t  the time he takes the note. Parker v. 
Ruttm,  191. 

6. The sureties to a n  undertaking, on behalf of the defendant, in claim and 
delivery, are not liable for any debt which plaintiff may recover in  
the action. Hall v. Tillman, 276. 
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PRINCIPAL AND SURETY-Contin.u.ed. 
7. Summary judgment may be rendered against the defendant's sureties 

on an undertaking to retain the property in a n  action of claim and 
delivery, but the judgment must be such as  is authorized by The Code, 
see. 326 (as amended by ch. 5, see. 32, Laws 1885) and see. 431. Ibid. 

8. The effect of the amendment to The Code, see. 326, by ch. 50, sec. 2, 
Laws 1885, is to make the condition of the bond ther$n provided for 
harmonious with the judgment authorized by the law regulating pro- 
ceedings in claim and delivery. Ibid. 

PRISONS. 
1. Under the Constitution, Brt. XI, see. 6, and The Code, see. 3464, a city 

is liable ir. damages only for a failure t~ so constrnct its prison, or to 
provide it  with fuel, bed-clothing, heating apparatus, attendance and 
other things necessary, as  to secure to  prisoners a reasonable degree 
of comfort, and protect them from such actual bodily suffering as 
would injure their health. If the aldermen of a city comply with the 
above requirements, the city is not liable in damages for sickness and 
suffering endured by a prisoner, and caused by the neglect of the 
jailer, policemen o r  attendants, to properly minister to his wants 
and necessities. MofJitt v. AsheWle, 237. 

2. The word superintefidence, as  used in the Constitution, Art. XI, see. 6, 
was intended to impose upon the governing officials of municipal cor- 
porations the duty of exercising ordinary care, in procuring articles 
essential for the health and comfort of prisoners, and of overlooking 
their subordinates in  immediate control of the prisoners, so fa r  a t  
least as to replenish the supply of necessary articles when notified 
that  they are  needed ; and of employing such agents and appropriating 
such moneys as may be necessary to keep the prison in such condition 
a s  to secure the comfort and health of the inmates. Ibid. 

3. Where window-glass in the windows of a city prison has been broken 
and the bed-clothing furnished for its inmates has been destroyed, but 
the governing ofJicers of the city are  not shown to have had actual 
notice thereof, or to have been negligent in  providing such oversight 
of the prison as  would naturally be expected to give them timely in- 
formation of its condition, there is not such a failure, in discharging 
the duties of construction or superintendence of the prison, as  to 
subject the city to liability for injuries sustained by a prisoner by 
reason of the broken window, etc. Ibid. 

4. Semble, that  a city o r  town would be liable for  retaining incompetent 
or careless jailers or servants, after notice of their character. Ibid. 

PROCESS. 
1. A party will not be permitted to take any advantage obtained by the 

abuse of legal process, nor will the courts permit the opposite party to 
be prejudiced thereby. Pourell u. Allen, 46. 

2. The courts will promptly enforce restitution of property taken by abuse 
of legal process, and will not proceed to administer the rights of the 
parties until such restitution is  made. IbicE. 

Officers executing process, 379. 
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PROCEEDINGS, SUPPLEMENTAL. 
The maker of a note was examined in a supplemental proceeding, brought 

against the payee, and upon such examination admitted that  he owed 
the payee the amount of the note. An order was made that a part 
of the money due on the note be paid to the plaintiffs in such proceed- 
ing, with which order the maker complied. At the time the proceed- 
ings were commenced the payee in the note had already transferred 
i t  bona flde, and before maturity, to  A., who was never made a party 
to  the proceeding: Held, that A. could recover from the maker, in  a 
separate action, the full amount of the note, with interest and costs, 
as it  was the maker's folly to admit owing the note to  the payee before 
ascertaining whether the note had been negotiated ; and A:not being 
a party, all that  was done in the supplemental proceeding was res 
inter alios a s  to him. Rice v. Jones, 226. 

PUBLIC LANDS. 
1. A grant of lands within the Cherokee Indian boundary is void. Brourn .. 

v. Brown, 213. 

2. I t  is the province of the legislative department to prescribe when, how, 
and for what purpose the lands of the State may be granted. In  the 
absence of such legislation neither the Governor, Secretary of State 
nor any agency can pass title to State lands by grant or otherwise. 

I Did.  
3: A grant of lands not subject to g r a ~ t  is void and can be attacked col- 

, laterally. If the land granted is subject to grant, but the grant itself 
was obtained by fraud, or there were irregularities attending its issue, 
i t  cannot be attacked collateralZy. Ibid. 

4. The treaty of Holston between the United States and the Cherokee 
Indians did not have the effect to repeal or modify the entry laws of 
this State. Ibid. 

PUBLIC OFFICER. See Officer. 

QUANrCTM O F  PROOF. 

I Rule governing, in  allegations of fraud, 1. 

I QUASHING. 
1. Where an indictment charged the defendant with perjury, in that  he 

swore, a t  the time he registered as  a voter, that he was a duly quali- 
fied voter, whereas, a t  the time of taking such oath, the defendant was 
not a duly qualified voter, he having been convicted of larceny in 
1884, and the judgment suspended on such conviction: Held, that 
the indictment was properly quashed. 8, zr. Houston, 383. 

2: Under the Constitution, Art. VI, sec. 1, a person does not forfeit his 
rights as  a n  elector by a mere verdict of guilty, or a confession, when 
indicted for a felony, etc.; but, in order that such forfeiture shall 
attach, such verdict or confession must be followed by a judgment of 
the court against the accused. Where one is convicted of a felony, 
but the judgment is suspended, he does not forfeit his rights as  an 
elector. Thevefore, the indictment in this case should have been ' 

quashed, because it  appeared on its face that  the judgment was sus- 
pended on the "conviction" charged in the bill. Ibid. 
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RAPE, ASSAULT WITH INTENT TO COMMIT. 
1. Every indictment should charge all the essential elements of the offense 

intended to be charged; and when the intent with which an act is 
'committed is one of the essential elements of the offense, the word 
"intent" should be used in the indictment, thdugh possibly some equi- 
valent expression would suffice in its stead. 8. v. Goldstw, 323. 

2. An indictment charging that the defendant did make an assault upon 
a female child under ten years of age, and did unlawfully attempt to 
carnally know her, etc., does not sufficiently charge an assault with 
intent to commit a rape, etc., under section 1102 of The Code. Ibid. 

3. But such indictment sufficiently charges, and the defendant could be 
convicted of, a simple assault. Ibid. 

4. An assault with intent to commit rape being a misdemeanor, in an 
indictment for the offense the defendant may be convicted on a single 
count of a simple assault;  but i t  would be otherwise if the offense 
charged were a felony. Ibid. 

RECORD. 
When case remanded for defect in  transcript of record, 411. 

Presumption in favor of recoqds, 261. 

REFERENCE. 
1. A referee admitted certain evidence, which was objected to, and made 

his report without ruling on the admissibility of such evidence. In 
the Superior Court there was an order of rereference, in which the 
referee was expressly directed to  rule upon the admissibility of the 
evidence objected to.' The referee made another report, without pass- 
ing on the evidence, and the defendant excepted: Held, that i t  was 
error to give judgment confirming the report without passing on the 
objection to the evidence, and that the judge below could pass upon 
the competency of the evidence, without again recommitting the case , 
to  the referee. Wallace v. Douglass, 19. 

2. The Supreme Court will not review the facts found by a referee, and 
adopted by the judge below, in a n  action of claim and delivery. 
J o r d m  v. Brgan, 59. 

3. Where the report of a referee designates certain claims which he finds 
to be valid against the defendant, as claims of "officers of the court" : 
Held, that such designation sufficiently points out the clerk to whom 
payment -is to  be made. Perkins u. Berrg, 131. 

4. Under The Code, see. 422, a referee has power to admit new parties to 
a n  action. Ibid. 

5. That the referee has not reported a1Z the evidence taken during the 
trial before him is not a ground of exception. If all the evidence is 
not sent up, the remedy of the prejudiced party is  by application to 
the judge for an order directing the referee to send up that  which has 
been omitted. Ibid. 

6. Upon a trial before a referee, one of the parties objected to  certain 
testimony as  i t  was given in, but the referee did not then make a 
note of such objections, but a t  the end of the written evidence as  
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taken down by him, he noted that  the evidence in  question had been 
objected to "in apt time": Held, that  this was a sufficient noting of 
the objection, and from it the Court would assume that the objections 
were made as  the evidence was offered. Armfleld v. Cohert ,  147. 

REFEREE. See Reference. 

REMOVAL O F  CAUSES from Superior to Criminai Courts, 364. 

RES GESTA. 
Declarations of a prisoner, made after the crime was committed, in excuse 

or explanation of his acts, will not be received in evidence. Such . 
declarations are competent only when they constitute part of the rss 
gestce. S, v. Ward. 

RESTITUTION. 
The courts will promptly enforce restitution of property taken by abuse 

of legal process, and will not proceed to administer the rights of 
parties until such restitution is made. Powell v. AlZen, 46. 

ROANOKE AND TAR RIVER AGRICULTURAL SOCIETY. See Agricul- 
tural Societies. 

1 SALE. ' 

Where the terms of a sale of goods were, that the buyer should give notes 
for the price, but after the goods were delivered to him the buyer 
refused to give the notes : Held, that no sale was consummated by the 
delivery-there was only an agreement to sell, which was not per- 
fected, and the seller could recover the goods from the buyer or from 
one to whom he had assigned them by a general assignment for the 
benefit of creditors. MiUhiser v. Erdmam,  27. 

SLANDER OF INNOCENT WOMAN. 
1. In  an indictment for slandering a n  innocent woman, under section 1113 

of The Code, the defendant cannot show, on the plea of not guilty, a 
prevalent report of sexual intimacy between the prosecutrix and one 
C., the making of a charge of such intimacy being the defamatory 
matter specified in the indictment, to disprove its wanton and mali- 
cious utterances, though he might make such proof, after verdict of 
guilty, to the court, in extenuation, etc. 8. u. Hhsof i ,  374. 

2. On such trial, i t  appearing on cross-examination of the prosecutrix 
that, the morning after the alleged criminal intercourse with C., she 
had, before hearing the report from her aunt, written to  C. and sent 
the letter to  him ten miles away by a messenger, a further question 
by the defendant, whether her aunt  told her from whom she got the 
report: Held, inadmissible, in the absence of a suggestion as  to the 
purpose for which the inquiry was made. Ibid. 

3. Whether a witness is qualified to testify as  an expert, is a question for 
the Court, and not reviewable; and the value of his testimony as  such 
is for the jury to determine. Therefore, when a physician, upon evi- 
dence of his study and practice of his profession, was admitted as  a n  
expert to testify, as the result of his examination of the sexual organs 
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SLANDER OR INNOCENT WOMAX-Continued. 
of a woman, that  she had never copulated with a man, an objection 
to the testimony, based upon the witness' inexperience as  to the effect 
of such intercourse upon the organs of the female, could not be sus- 
tained. Ibid. 

4. A woman who has never had actual sexual intercourse with any one 
is an innocent woman, within the meaning of section 1113 of the Code, 
even though she and a man were surprised in each other's embrace, 
about to commit the act of copulation, but before i t  took place. Ibid. 

SLAVES-Descendants of, 109. 

SOLE SEIZIN-Effect of plea of, 109. 

SPECIAL VERDICT. See Verdict, Special. 

SPLITTING UP ACCOUNTS, 270. 

STATUTES. 
1. What is called the policy of the Legislature is too uncertain a ground 

upon which to found the interpretation of statutes, especially when 
the statutes are clear and absolute in  their terms and expressed 
purpose. Brown v. Broum, 213. 

2. I t  is more dangerous for this Court to  usurp the powers of the legis- 
lative department by supplying omissions in, or putting strained con- 
structions upon, criminal statute@, than that  some criminals should go 
unpunished. S. v. Masseg,  356. 

3. A later statute repeals, by implication, an older statute, with which i t  
is irreconcilably inconsistent, to the extent of such repugnancy. But  
the two statutes must be reconciled if that can be done by any fair 
construction. Ibid. 

4. When a criminal statute, or any part of it, which is  essential to  sustain 
an indictment, is repealed or stricken out by a later act, offenses com- 
mitted under the older statute cannot be punished, unless a contrary 
intent appear from a n  express saving clause in the repealing statute, 
or by necessary implication from its wording. Ibtd.  

5. The statute regulating the judgment in bastardy proceedings, by 
which a fine of ten dollars and the payment of dfty dollars for the 
support of the child are  imposed upon the defendant, and he is im- 
prisoned until he makes payment, is  constitutional, as  the defendant 
can be relieved of the imprisonment under the insolvent debtor's law 
(The Code, sec. 2067. ,S. v. Giles, 391. 

STATUTE OF LIMITATIONS. See Limitations, Statute of. 

STREAMS AND PONDS. 
Rights of upper and lower proprietors, 90. 

STREETS. 
Towns may pass ordinances to improve, 403. 

SUPPLEMENTAL PROCEEDINGS. See Proceedings, Supplemental. 
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SUPREME COURT. 
1. The Supreme Court will not review the facts found by a referee, and 

adopted by the judge below, in  a n  action of claim and delivery. 
Jordan v. Brgan, 59. 

2. A motion will Aot be entertained in the Supreme Court to allow an 
appellant to file a record of proceedings subsequent to the appeal, and 
independent of it, for the purpose of making a case here substan- 
tially different from the one tried in the court below, nor will the case 
be remanded for a like purpose. Whitehead u. Spww,  66. 

3. Although an appeal before any judgment is rendered below is prema- 
ture, and will be dismissed, yet, when it  appears that  a decision by 
this Court of the point intended to be raised by the appeal will prac- 
tically terminate the action, the opinion of the Court will be given. 
T h w n t o n  v. Lambeth,  86. 

4. The decision in Prg .v. Ourrie, 91 N .  C., 436, reaffirmed. Frg v. Ourrie, 
203. 

5. The weightiest considerations make it  the duty of the Court to adhere to 
its decisions. No case ought to be reversed upon petition to rehear, 
unless i t  was decided hastily and some material point was overlooked, 
or some direct authority was not called to the attention of the Court. 
Ibid. 

6. I t  is not sufficient merely that  two members of the bar-who perhaps 
have not heard the argument, and may not have given the same care- 
ful  consideration to the question decided a s  was given by the court- 
are of opinion, and so certify, that the court has committed an error. 
Ibid. 

7. The practice does not admit of a simple repetition of a n  argument 
already heard, weighed, and passed upon after full deliberation. 
Ibid. 

8. The presumption is in favor of the regularity and correctness of the 
proceedings below, and error will not be presumed unless it is assigned 
and shown. Therefore, when i t  appears from the record, that, upon 
affidavit, the plaintiff obtained an order for service, by publication of 
summons, on a nonresident defendant, and that there was affidavit of 
the publisher of a newspaper that  publication was made, this Court 
will not presume any defect in the service, i n  the absence of assign- 
ments specifying the particular defects here insisted on. Lyle v. 
Riler, 261. 

9. The refusal by the judge below to permit an amendment is  unreview- 
able. Blackwell v. Dibbrell, 290. 

10. The court below may require the grounds of objection to testimony to 
be stated. If, after being required by the court to state his objections, 
a party refuse so to do, his exceptions shall avail him nothing in this 
Court. S. v. Wilkerson, 337. 

11. Where the examination of a witness is taken down in writing by a 
committing magistrate, and afterwards read in evidence on the trial 
in the Superior Court, the defendant objecting, and i t  does not appear 
from the record and statement of the case on appeal whether the wit- 
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SUPREME COURT-Cnntinnced. 
ness signed the examination or not, i t  will be presumed in this Court 
that  the witness did sign, and that the magistrate complied with the 
duties imposed upon him by the statute. Ibid. 

12. An affidavit, upon which is founded a n  order allowing a convicted 
person to appeal, 6% po~ma pauperis, under The Code, see. 1235, is 
fatally defective if i t  does not state that  the application is in good 
faith. Such averment is not required in civil cases under The Code, 
sees. 552, 553. S. u. Tow, 350. 

13. If an order is made allowing a defendant to appeal a s  a pauper, and 
the affidavit and certificate of counsel are not in the record sent to 
the Supreme Court, i t  will be presumed that they were in due form; 
but if they a re  sent up, and are  not in  due form the appeal will be 
dismissed on motion of the appellee. Ibid. 

14. I t  is more dangerous for  this Court to usurp the powers of the legis- 
lative department by supplying omissions in, or putting strained con- 
structions upon, criminal statutes, than that some criminals should 
go unp~nished.  8. u. Massey, 356. 

15. The transcript of the record sent to  this Court in a State case, failing 
to show that  a court was held by a judge a t  the time and place pre- 
scribed by law, that  a grand jury was drawn and sworn and presented 
the indictment, that the plea of not guilty was formally entered, is 
fatally defective, and the Court will not proceed to decide the ques- 
tion presented in the assignment of error, but will remand the case, 
that  the record may be perfected. S .  u. Parrar, 411. 

16. Where no exceptions are made below, and no error is  apparent upon the 
record, the judgment will be affirmed. 8. v. Bell, 438. 

History of Supreme Court of North Carolina, 441. 

SURETY. See Principal and Surety. 

TENANT IN COMMON. 
1. If one tenant in common sues his cotenant for possession, the action 

will be dismissed if i t  is  shown that plaintiff's rights were not denied, 
and he had given no reasonable notice to his cotenant of his demand 
to be admitted to joint possession; but where the defendant in such 
an action, by his answer, denies the plaintiff's title, he thereby admits 
an ouster, and the action lies. A72m u. SaZimger, 14. 

2. Where, in such an action, the defendant pleads sole seizin, he cannot, 
after a verdict in favor of plaintiff, avail himself of a defense which 
would be in  harmony with the verdict. Ibid. 

3. Plaintiff claimed title to the whole of a tract of land of which be 
alleged that  defendant was in possession; defendant denied being in 
possession of any land belonging to plaintiff. One of the issues sub- 
mitted to the jury was:  "Is plaintiff the owner of the land described 
in complaint?" To which the jury responded : "Yes; one-seventh of 
the Sandy Bottom tract-160 acres." The jury also found in response 
to another issue, that  defendant was in possession of the land:  Held, 
(1) that  a n  objection by the defendant, that  the finding of the jury 
on the first issue was qot responsive, was not tenable; (2)  that a 
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TENANT IN COMMON-Corrztimued. 
judgment that plaintiff recover the whole land was erroneous; the 
judgment should have been that  plaintiff recover, and be let into 
possession with defendant a s  tenant i n  common, to  the extent of a 
one-seventh interest. Ibi&. 

TITLE, Color of, 54. 

TOWN ORDINANCES. 
1. T"he charter of a town authorized i ts  commissioners to adopt ordinances 

and regulations "for the improvement of the streets." The town 
commissioners passed a n  ordinance requiring all male citizens, be- 
tween the ages of eighteen and forty-five years, to work a certain 
number of days on the streets, and imposing a fine or imprisonment 
for wilful refusal so to do: Held, that  such ordinance is valid, and a 
violation of it was a misdemeanor, within the jurisdiction of the 
mayor of the town, under The Code, secs. 3818, 3820. S. v. Hmith, 403. 

2. All towns have the right to  enforce such ordinances a s  the above unless 
inconsistent with their charters, by virtue of The Code, secs. 3803, 
3827. 1 bid. 

TROVER, Action in Nature of, 266. 

USURY. 
1. A mortgagor applied for a n  injunction to restrain the mortgagee from 

selling under the mortgage, alleging that the debt secured was usu- 
rious, and that  he was entitled to sundry credits. The mortgagee 
denied the usury, but the issue on that  plea was found against him: 
Held, that defendant was entitled to judgment for  the amount actu- 
ally due on the mortgage debt, with interest, and, under The Code, see. 
528, for costs. Cook v. Pattersow, 127. 

2. One who goes into a court of equity to seek relief from a usurious 
contract, will be required to pay legal interest, which, under The 
Code, see. 3836, is eight per cent, if the contract is to pay that rate. 
Ibid. 

VARIANCE. 
If an indictment for  murder charge that the killing was done with a piece 
' of plank, and the proof is that  i t  was done with a piece of iron, the 

variance is not necessarily fatal. The rule on this subject laid down 
in S. v. Gould, 90 N. C., @8, is  correct. 8. v. Weddington, 364. 

VERDICT. 
A general verdict of guilty on an indictment containing two counts, one 

for larceny, the other for receiving, is valid, although the jury were 
instructed to return a verdict of "guilty on the second count," if 
satisfiect, etc., from the evidence on the part of the State. 8. 9. 
Allem, 433. 

VERDICT, SPEOIAL. 
A special verdict should find all the facts material to  the determination 

of the issue raised by the pleadings, and if i t  fails to  find any mate- 
rial fact i t  should be set aside and a new trial ordered. 8. v. OakZq, 
408. 
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VOTERS. See ~ lec tors :  

WAIVER. 
The pendency of another action is a defense which must be set up in the 

answer, or in some way insisted on, before the trial on the merits, or 
it  will be considered as  waived. Blackwell u. Dibbrell, 270. 

If lien by landlord, 59. 

WARRANTS. 
The Superior Court has power to ame~zd, after verdict, a warrant brought 

by appeal of defendant from a justice's court, charging defendant 
with going upon the land of another, after being forbidden to do so, 
so as  to charge that the entry was "wilful and unlawful," and to 
make the charge conclude, "against the peace and dignity of the 
State." X. v. Xmiith, 410. 

WATER-COURSES. 
1. The classifications of water-courses, and the respective rights of indi- 

viduaIs and the public therein, a s  defined in 6. u. Glen, 7 Jones, 321, 
is approved. McLaughlin v. Dffg. Go., 100. 

2. A stream which has not been used for navigation by boats, but only for 
rafting timber, turpentine, etc., dozm the stream, comes within the 
third class, as  defined in S. v. Cfba. D i d .  

3. Authority over streams, conferred upon county commissioners by 
chapter 56, Volume 2, The Code, while it  stands and is unimpeached 
by allegations of fraud or other illegal conduct, is a bar to the 
remedy by injunction. Therefore, a defendant will not be restrained 
from erecting a dam across a stream, when he is proceeding under the 
permit and direction of the commissioners. Ibid. 

WIDOW. 
1. A homestead, whether laid off to  a husband in his lifetime, or to  his 

widow (there being no children), after his death, cannot be divested 
in  favor of the heir by the release or extinguishment of the deceased 
husband's debts. Tucker v. Tuclcer, 170. 

2. I n  a proceeding by an administrator against the nonresident widow of 
a decedent who had not, for several years after his death, applied for 
letters of administration, she cannot be heard to say that the letters 
granted to  the plaintiff were void, because she was the widow and 
had not waived her right to administer; a t  most, the appointment was 
only voidable and could be attacked only by a direct proceeding to 
remove the plaintiff. Lyle  v. 8ilw,  261. 

1. A wltness to  a will assumes a serious duty and legal relation thereto, 
necessarg to its validity if there be but two witnesses, and an impor- 
tant one, however many there may be. The witness cannot rid him- 
self of this duty for any cause, a t  his will and pleasure, certainly not 
without the testator's consent, given in his lifetime. Having sub- 
scribed a s  a witness, he is held by law to such relation and the legal 
consequences of it. Bmne v. Lewis, 40. 
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I\ IL1, -Contillui%L 
2. To be held as  a witness to a will i t  is essential that the subscriber 

cortsent to be si~ch, and that he sign ill the preseuce of the testator. 
f bid. 

0 

3. Where one signs his name on a will in the place where the subscribing 
wituesses usually sign, there is a prrsumption thxt he signetl as  u 
suhs~ribing witness, but the contrary may be s h o ~ ~ a .  Ibid. 

4. Where there was written, a t  the bottom of a will, "Witness, A, B, (' 
(his  X mark)l), E I?," and IF was il devisee in  the will: Held, that 
it  was competent to  show that E I? signed a s  a witness to  the mark 
of C D, and did not sign in the presence of thy testator, or, a t  his 
request, become a subscribing witness to  the will itself. Ibid 

6.  One who signs his name on a will in  the place whcre subscribing wit- 
nesses usually sign, is not deprived of benefits conferred upon him by 
the will, if he, in fact, did not sign a s  a subscribing witness. The 
Code, sec. 2147. Ib id .  

6. J .  B., being life tenant, devised the lands, with parts of othcr tracts he 
owned, to his wife for life,'and then to P. B., one of his seven sons, to 
be by him "enjoyed during his m t u r a l  life, without impeachmeut of 
waste," and after his death "to tbe children of my son who may bc 
living a t  his death, to them and their heirs" pcr st i tpes,  imd P. R. 
and his mother having taken possession of the lands, conveyed by deed 
of bargain and sale the land in dispute, with others, to one B. B. in fee 
with warranty: Held,  in  an action by the children of P. E. against 
the defendants, who were in pc,ssession and c aimed through the deed 
to B. E., that the plaintiEs were rntitled to recover. B r o w &  v. 
W a r d ,  173. 

'7. P. B. having cleotcd to take under the will of his father J. B. the full 
estate for his own life, in the land to which 11e was'entitled to n frac2- 
tional interest oilly under the deed of his grandfather, TV. B., could 
not repudiate the will of J. B. ill so fa r  21s it  gave the remaiiltler aftc'r 
his death to  his surviving cliildrcn. Ibid.  

8. When one disposes by will of the absolute right in prollwty in whiclt he 
has a limited interest only, he ncc+sarily shows :ti1 iiite~ttiolt to 
extinguish all other conflicting adverse rights, whether vested or 
contingent. Ihid. 

1. A witness to a will assumes a scrious duty and legal relatioil thercto, 
necessarjj to  its validity it' there be but tbio witnesses, and an im- 
portant one, howevrr many there map be. The witness c:tunot rid 
himself of this duty for any cause, a t  his will and pleasure, certainly 
not without the testator's consent, given in his lifetime. Having snb- 

@ scribed a t  a witness, he is held by the law to sue11 relation and the 
& legal consequences of it. B o o w  1;. Lewis ,  40. 
F 
8' 2. To he held a s  n witness to a will i t  is essential that the subscriber con- 

sent to be such, and that he sign in the l~reseitce of the testator. Ibid. 

3. Where one signs his name 011 a will in the place where the suitscribing 
witnesses usually sign, there is a presnmytion that he siglied as  a 
snbscribii~g mituess, but I11e contrary may 1w shown. 17~ id .  
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4. Where there was written, a t  the bottom of a will, "Witness, -4 B. C 
(his X mark) D, E F," and E F was a devisee in the will: Held, that 
it  was competent to show that E F signed a s  a witness to the mark 
of C. D, and did not sign in the presei~ce of the testator, or, a t  his 
r e ~ u e s t ,  become a subscribing witlless t o  the will itself. Ib id .  

5. One who signs his name on a mill in the place where subscribing wit- 
nesses usually sign, is not deprived of benefits coiiferred upon him 'by 
the will, if he, in fact, did not sign as a subscribing witness. The 
Code, sec. 2147. Ibid. 

6. When a general objection is made, either to the competency of a witness 
or to the receptioil of testimony, the party objecting may avail him- 
self of any grounds that may exist in snpport of his contention, but 
i11 the case of testimony, if only part of i t  is incompetent, the escep- 
tion will not be entertained if the evidence is severable. S. u. TYtl- 
ket'son, 337. 

7. A11 impeached witness may be supported by showing previous coilsisteiit 
statements made by him. S, v. Yc~t-tl, 419. 

TTIITNESS FEES: 

A county is discharged from liability for a witness' fees by paying them 
to the person who appears to be entitled thereto, from the witness 
ticket and bill of costs made out by the clerk of the court, although 
the clerk of the court had notice that the claim had bren assigned by 
the witness to  another person, C.  Therefore, upon an indictment 
against the witness for obtaining the county order, issued in payment 
of his fees, by false pretense, it was proper to charge in the bill that 
the act mas done with intent to defraud C. 8. 2;. Hargrave, 328. 


