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CASES

ARGUED AND DETERMINED

SUPREME COURT
NORTH CAROLINA

FEBRUARY TERM, 1889

G. B. HARDING axp T. R. HARDING v. JOHN LONG ET AL.

Fraud, Undue Influence and Mistake—Evidence to Hstablish Froud—
Judge’'s Charge On Issues of Fraud, Mistake, Etc.

1. The rule governing the quanfum and quality of proof required to sustain
allegations of fraud, undue influence and mistake, in the execution of
written instruments, and to establish resulting trusts, is as follows:
(1) In cases in which relief is sought on the ground of mutual mistake,

" mistake of one party and fraud on the part of the other, or that a deed
was drawn by mistake an absolute deed, when it was intended as a
mortgage or deed of frust, or it is sought to establish a resulting trust,
based on a verbal agreement to buy for another or to set up a lost deed,
in all these cases such allegations of the party seeking relief as are
Jecessary to show his right to it must be established by clear and con-
vincing proof; and evidence de hors the deed aend inconsistent with it
must be shown. (2) But where it is sought to have a deed declared void
because its execution was obtained by false and fraudulent representa-
tions or undue influence, or because it was executed with intent to hinder,
delay, or defeat creditors, the allegations material to establish the fraud
must be proven so as to produce belief of their truth in the minds of the
jury, or 8o as to satisfy the jury of their truth, or to the satisfaction of
the jury. -

2. The rule as above stated is perfectly consistent with all of the decisions of
this Court. The cases of Lea v. Pearce and Hly v. Early are consistent,
and both are affirmed.
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3. Where the issue was whether a deed had been obtained from the bargainor
by fraud and undue influence practiced by the bargainees, it was error to
instruct the jury that the bargainor must establish the fraud, etc., by
such proof as would satisfy the jury “beyond all reasonable question.”

( 2 ) SPECIAL PROCEEDING FOR DOWER, begun before the clerk of the

Superior Court of Yankin County, transferred to the Superior
Court in term for trial, and tried before Philips, J., and a jury at
Spring Term, 1889, of Yadkin Superior Court.

There was a verdict and judgment in favor of the plaintiffs, and the
defendants appealed.

The defendant Mary E. Harding had executed a deed for her unas-.
signed dower in the lands of her deceased husband to the plaintiffs, who
were his brothers, for the consideration of two hundred and seventy-five
dollars. When the plaintiffs asked, before the clerk in this proceeding,
to have dower assigned to them as her grantees in her husband’s land,
she answered that the plaintiffs, her brothers-in-law, had her confi-
dence, and taking advantage of her distress immediately after her hus-
band’s death, made false and fraudulent representations as to the condi-
tion of his estate, especially the probable value of her dower after
selling the land to satisfy a debt secured by mortgage thereon, and
thereby induced her to execute said deed.

The following issue was submitted to the jury:
(83) “Was the deed described in the petition of the plaintiffs ob-
tained from the defendant Mary E. Harding through fraud or
undue influence on the part of plaintiffs?”’

In support of the affirmative of this issue, the defendant Mary E.
Harding introduced testimony tending to show fraud and undue influ-
ence by representations made by the plaintiffs, her brothers-in-law, that
the estate of her husband would be worth very little after the payment
of debts. Plaintiffs introduced testimony to the contrary. The other
material facts are stated in the opinion.

J. B. Batchelor for plaintiffs.
A. E. Holton and W. B. Glenn for defendants.

AvEry, J., after stating the facts: We think that the judge who tried
the case erred in instructing the jury as to the measure of testimony
required to establish the allegation that the execution of the deed had
been procured by fraud or undue influence.

Defendant asked the court to instruct the jury: “That if the price
paid by the plaintiffs was so inadequate as to amount to apparent fraud,
or the situation of the parties so unequal as to give the plaintiffs the
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opportunity of making their own terms, that the burden rests on the
plaintiffs to show that the transaction was fair, and that there was no
fraud or undue influence.”

The court charged the.jury as follows:

“The defendant Mary E. Harding claims that the deed executed was
obtained from her by the fraudulent misrepresentations of the plain-
tiffs, and that advantage was taken of her situation and distress conse-
quent upon the recent death of her husband.

“The plaintiffs claim that she acted voluntarily, with a full knowl-
edge of her rights and what she was doing; that no fraudulent mis-
representations were made or fraudulent and controlling influ-
ence was exercised to induce her to make the deed. Mere in- ( 4 )
adequacy of price alone is no ground for setting aside the deed
executed by Mary E. Harding. Fraud or undue influence must be
proved, and the burden is upon the defendant Mary E. Harding, who
seeks to set aside the deed, to satisfy the jury by clear, strong and con-
vincing proof that fraudulent misrepresentations were made or a
fraundulent and controlling influence was exercised to induce her to
make the deed which she would not otherwise have made.

“Unless the jury are so satisfied beyond all reasonable question they
must answer the issue ‘No.

“If it does so satisfy them they will answer ‘Yes.’

“If the jury find that she acted voluntarily, with a full knowledge
of her rights and what she was doing; they will answer the issue ‘No.””

The jury, after consideration, answered the issue “No.”

In order to give proper effect to the words “so satisfied” we must con-
sider the instruction as if the language used had been the following:
“Unless the jury are satisfied beyond all reasonable question that the
fraudulent representations were made or a fraudulent and controlling
influence was exercised to induce her to make the deed, which she would
not otherwise have made, they must answer the issue ‘No.”

In Lea v. Pearce, 68 N. C., 77, it was held by this Court to be error
to instruet a jury that fraud must be proven beyond a reasonable doubt
in order to justify a verdict finding fraud. In the opinion Pearson,
C. J., for the Court, says: “It is very questionable whether this for-
mula which has been acted upon, in the trial of capital cases, has
answered any useful purpose; but it has never been extended to civil
actions. The rule is, if the evidence creales in the minds of the jury a
belief that the allegation is true, they should so find.”

The facts in that case were that the plaintiffs alleged that one ( 5 )
of the defendants, taking advantage of the friendly and confi-
dential relations subsisting between him and the relator under whom
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the plaintiffs claimed, fraudulently induced her to sign a deed convey-
ing her land to the other defendant, his wife.

Here the feme defendant’s brothers-in-law are charged with having
abused her confidence and induced her to convey her dower interest.
There is no sufficient allegation, in either case, that the relations were
such ag to raise a presumption in law of fraud, so as to shift the burden
and require the party charged with the fraud to rebut it by satisfactory
evidence.

The issue in that cause, as in this, was, under the former practice,
cognizable only in a court of equity. We are unable to draw any dis-
tinetion between “proving beyond reasonable doubt” and “beyond reason-
able question,” unless we treat the latter expression as the stronger of
the two. One of our leading lexicographers defines question to mean
(in such connections as that in which it appears in the charge of the
judge) “doubt”; another, “dispute”; so, if the former definition be
adopted, the words are synonymous; if the latter be correct, it may be
that there is still room for dispute when the doubt that lingers in the
mind is no longer within the domain of sound reason.

The rule that the evidence must be sufficient to produce belief in the
minds of the jury that the allegation of fraud is true, in order to invali-
date and set aside a deed, is equivalent to saying that the fraud alleged
must be proven to the satisfaction of the jury or so as to satisfy the
minds of the jury of their truth; and this has been declared by this
Court to be very different in its import from proving a fact beyond a
reasonable doubt. 8. v. Ellick, 2 Winston, 36; S. v. Vann, 82 N. C,,
631. In 8. v. Vann, Justice Dillard, for the Court, says, in reference
to testimony offered in behalf of a prisoner: “And in making such ex-
’ tenuating or acquitting proofs, the law put on him the onus to
( 6 ) do so, not excluding all reasonable doubts, but merely to the ex-

tent of satisfying the jury.” On the other hand, in §. v. Payne,
86 N. C., 609, Justice Ashe delivering the opinion, after calling atten-
tion to the fact that in S. v. Ellick the erroneous principle stated in
8.-v. Peter Johnson had been overruled, and a defendant was no longer
required to establish mitigating or justifying ecircumstances beyond a
reasonable doubt, says further: “In it (veferring to S. v. Bllick) is cor-
rected what we consider as erroneous in the decision of Com. v. York, -
that matters of excuse or extenuation, which the prisoner is to prove,
must be decided according to the preponderance of evidence. It is more
correct to say, as we think, that they must be proved to the satisfaction
of the jury.”

The exact language used by the Court in Lea v. Pearce, supra, was
adopted in the instruction given by the court below in McLeod v. Bul-
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lard, 84 N. C., 515, and, being excepted to, was approved by this Court
in overruling the exception. Counsel for the plaintiffs insisted that
the rule laid down for this Court by Justice Merrimon in Ely v. Early,
94 N. C,, 1, as applicable where actions are brought. to correct deeds,
must govern this case. )

The language used in Ely v. Early, and made the basis of instruction
in this case, to which it was never intended to apply, was as follows:

“That the court may, in the exercise of its equitable jurisdietion,
correct a mistake in a deed or other written instrument, such as that
alleged in the complaint, is not controverted ; but it will do so only when
the mistake is made to appear by clear, strong and convincing proof,” ete.

Speaking of the deed, the Court say further: “In such cases the Court
will not disturb the deed or other writing, and upon the strong ground
that the parties have agreed to make the writing evidence between
them as to the matters contained in it. It must stand until by a weight
of proof greater than itself a court of equity, in the exercise of a
very high and delicate jurisdietion, shall correct it.” That ( 7 )
action was brought by the plaintiff in part to correct a deed made
by mutual mistake of the grantor and grantee, as alleged, and it will
be observed that the Court, in express terms, lay down a rule applicable
only where parties ask the equitable relief of correcting a deed. There
was no reason why the distinction should have been then drawn between
the degree of proof necessary in cases of that kind and other causes
involving an issue of fraud.

In Loftin ». Loftin, 96 N. C., 194, it was held that the evidence of the
existence and loss of a deed, offered with a view of setting it up, must
be clear and convincing. Deans v. Dortch, 5 Ired. Eq., 331; Fisher v.
Carroll, 6 Ired. Eq., 485, and Plummenr v. Baskerville, 1 Ired. Eq., 252,
were cited to sustain the view of the Court.

In Hemphill v. Hemphall, 99 N. C., 436, this Court held that a deed,
absolute upon its face, cannot be corrected so as to convert it into a
trust, upon a mere preponderance of evidence or without some facts
de hors the deed inconsistent with the idea of absolute ownership, but
only upon such full proof as, in the old Court of Equity, would satisfy
a judge.”’

This view is sustained by a long line of cases in our own Court:
Briggs v. Morris, 1 Jones Eq., 194; Taylor v. Taylor, tbid., 246 ; Kemp
v. Barp, 7 Ired. Eq., 1675 Moore v. Ivey, 8 Ired. Eq., 192.

The principle announced in Fly v. Farly is fully sustained both by
our own decigions and other authorities. Harrison v. Howard, 1 Ired.
Eq., 407; Brady v. Parker, 4 Ired. Eq., 430; Newsom v. Buffalow, 1
Dev. Eq., 379; Clemmons v. Drew, 2 Jones Eq., 314; Wilson v. Land
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Co., 17 N. C., 445; Buryer v. Denkle, 100 Pa. St. Reports, 118; Story’s
Eq. Jur., secs. 153 to 158; Pomeroy’s Eq. Jur., secs. 858 and 859.
We search in vain among our own decisions, and counsel have referred
to none, wheré proof so full and clear has been required in order
( 8 ) to establish the allegation that the execution of a deed was pro-
cured by false and fraudulent representations in order to hinder,
delay or defeat creditors, and the case of Lea v. Pearce, supra, which
has been so often cited upon another point, is express authority to show
that proof satisfactory to a jury is sufficient in such cases. We cannot
agree that the line should be drawn so as to require convineing proof in
all cases heretofore exclusively cognizable in a court of equity. The
weight of authority is against that view.

Bigelow in his work on Fraud (page 474, ch. 17, sec. 3) declares the
rule to be as follows:

“It is not necessary for the evidence to show beyond a reasonable
doubt that a party is gudlty of fraud.

“Tt is settled law that, upon a trial of a civil action in which the
claim or defense is based on alleged fraud, the issue may be determined
on the preponderance or weight of evidence, except in cases of resulting
trusts arising on verbal agreements to buy for another.

“Tn other cases of fraud nothing more is required than that the evi-
dence should be sufficient to satisfy the conscience of a common man,
although the evidence does not amount to absolute certainty. Evidence
of fraud is not required to be more direct and positive than that of facts
and circumstances leading to the conclusion that it was committed.
Hence an instruction to the jury that the fraud in question could not be
proved by them except upon clear and undoubted proof of it is
erroneous.”

The view of that author that fraud may be proven by a mere pre-
ponderance of evidence is supported by eminent text writers and other
authority. Wait on F. C., 281; Pointer ¢. Drew, 40 Pa., 467; Rea v.
Missours, 17 Wallace, 832; Clarke v. White, 12 Pel., 224.

We conclude, therefore, that the true rule, as far as our own adjudica-
tions have settled the question, is that, in order to get the aid of a court

to correct a deed, whether on the ground of mutual mistake of
( 9 ) one of the parties and fraud on the part of the other that it was

drawn, by mistake, an absolute deed when it was intended to
be a mortgage or deed of trust, or to establish a resulting trust arising
on a verbal agreement to buy for another, or to set up a lost deed, such
allegations of the party seeking the relief as are necessary to show his
right to it must be established by clear and convincing proof, and evi-
dence de hors the deed and inconsistent with it must be shown in order
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to set up a parol trust or have any deed reformed. Williams v. Hodges,
95 N. C., 32; Smiley v. Pearce, 98 N. C., 185; Shields v. Whataker, 82
N. C., 516.

But, on the other hand, when the relief demanded by a party is that
a deed shall be declared void because its execution was procured by false
and fraudulent representations or undue influence, or that it was exe-
cuted with intent to hinder, delay or defeat creditors, the allegations
material to establish the fraud must be proven, so as to produce belief of
their truth in the minds of the jury, or so as to satisfy the jury of theiwr
truth, or to the satisfaction of the ]umy

It may be that other cases will arise hereafter that will fall on the
one side or the other of the line. This view of the case is perfectly con-
sistent with all of the decisions of this Court.

Bump, in his work on Fraudulent Conveyances, pp. 562, 563, says
what is equivalent to the rule laid down by Chief Justice Pearson: “If
the evidence is admissible, as conducing in any way to the proof of the
fact, the only legal test applicable to it wpon such issue 1s its suffictency
to satisfy the mind and conscience and produce a satisfactory conviction
or belief. What amount of weight of evidence is sufficient proof of a
fraudulent intent is not a matter of legal definition.” It seems that the
author expresses his view of the measure of testimony necessary to war-
rant a verdict on issues of fraud in language almost identical and in
words certainly equivalently in meaning to the rule laid down
by Chief Justice Pearson in Lea v. Pearce, supra. The author (10)
says, subsequently, what still more strongly sustains our view: “It
is not necessary, however, that the fraud shall be proved beyond a reason-
able doubt.”

In Kerr on Fraud and Mistake, p. 382, we find that the author’s view
of the amount of evidence necessary to establish fraud is also expressed
in language of the same import as that used in Lea v. Pearce: “Fraud
will not be carried one tithe beyond the manner in which it is proved
to the satisfaction of the Court.”” On page 384 the same author says:
“It is not, however, necessary, in order to establish fraud, that direct
afirmative or positive proof of fraud be given. In matters that
regard the conduct of men, the certainty of mathematical demonstra-
tion cannot be expected or required. Like much of human knowledge
on all subjeets, fraud may be inferred from facts that are established.”
In a note to the foregoing paragraph Bump says (p. 385, note) : “This
means no more than that the proof must be such as to create belief, and
not merely suspicion. A rational belief should not be discarded because
1t is not conclusively established.”
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The distinction that we have drawn in marking out the line dividing
the causes of action that cannot be established without clear and con-
vincing evidence, and in some cases proof de hors a deed and inconsistent
with it in its original shape, and the ordinary issues of fraud falling
under the general rule that it is sufficient to prove fraud to the satisfac-
tion of the jury, is sustained by sound reason as well as high authority.
One who comes into a court of conscience declaring that he is in truth
a party to a deed, that is the highest and most solemn evidence of his
contract, and asks that while the contract is allowed in part to stand,
some of the provisions or stipulations shall be altered by striking out

portions of the deed and inserting in lieu contradictory expres-
(11) sions, and asking a court of equity in effect to assist him in

avoiding a statute enacted to prevent frauds, because its rigid
enforcement and a striet adherence to the law of estoppels may work a
remediless wrong without such relief, occupies a different position from
one who disowns in toto, for himself or those under whom he claims, a
deed apparently executed upon the ground that its execution was pro-
cured by fraud or undue influence, or from one who asks to set aside
the deed of another, as in fraud of the rights of ereditors or subsequent
purchasers for value. The former should be held to stricter and stronger
proof to establish his right to the relief asked.

So, too, one who invokes the aid of a court to set up, by parol evi-
‘dence and in the face of the denials of those interested adversely,, a
solemn deed, the stipulations of which are sometimes void, unless in
writing, on the ground that it has been once executed, but has been lost
or destroyed, is properly required to produce the clearest evidence of
loss, because, if the rule were otherwise, a premium would be offered
for perjury, and the rights of honest men would be imperiled by the
groundless claims of those who are mercenary and dishonest.

- While we have drawn the line of distinction between the two classes
of actions, of which Lea v. Pearce is selected as the representative head
on the one hand and Ely #. Early on the other, it is not improper to
emphasize and support, by more explicit citation of authority, the
statement already made that, as applicable to allegations of mistake
requiring, as the appropriate remedy, the reformation of a deed, the
language used in the latter cause and adopted by the judge below in his
charge, is not stronger than is warranted by older decisions of our own
Court, and sanctioned by such writers as Story and Pomeroy. We find
an intimation by Taylor, J., in Newsom v. Buffalow, 1 Dev. Eq., 379,
that the allegation in such cases must be proven “beyond rational doubt.”

 The authorities already cited show repeated recognitions of
(12 ) the rule that the proof must be clear and convincing.
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Judge Story (in his work on Equity Jurisprudence, sec. 153), re-
ferring to causes in which one asks the court to correct a deed on the
ground of mistake, says: “The proof must be such as will strike all
minds alike as being unguestionable and free from reasonable doubt.
The distinction here attempted to be defined, in regard to the measure
of proof, is much the same which exists between civil and criminal
cases, or that distinction which is expressed by a fair preponderance

" of evidence and full proof.”

Pomeroy states the rule, in reference to proof in correcting mistakes,
quite as broadly: “Courts of equity do not grant the high remedy of
reformation upon a probability or even upon a mere preponderance,
but only upon a certainty of error.” Pom. on Eq. Jur., sec. 859.

We have not deemed it necessary to discuss the other exceptions, as
that to the charge is decisive of the right to new trial.

For the error complained of in his Honor’s charge a new trial will
be awarded. :

Error. : Venire de novo.

Cited: Giles v. Hunter, post, 202; Pollock v. Warwick, 104 N. C,,
641; Berry v. Hall, 105 N, C,, 165; Helms v. Gireen, tbid., 265; Blount
v. Washington, 108 N. C., 282; Gillis v. R. R., tbid., 449; Osborne v.
Wilkes, tbid., 8705 Orrender v. Chaffin, 109 N. C., 425; White v. E. R,
110 N. C., 462; Bergeron v. Ins. Co., 111 N. C,, 50; Bonner v. Hodges,
tbid., 685 Summers v. Moore, 118 N, C., 403; Cobb v. Edwards, 117
N. C, 2583 Dorsett v. Mfg. Co., 131 N. C., 257, 261; Perry v. Ins. Co.,
187 N. C., 404, Gaskins v. Allen, tbid., 428 Tuttle v. Tuttle, 146 N. C,,
491;.0domi v. Clark, <bid., 549; Fraley v. Fraley, 150 N. C,, 503; Cul-
breth v. Hall, 159 N. C., 391; Lamm v. Lamm, 163 N. C., 73; Hodges
v. Wilson, 165 N, C., 832; Lamb v. Perry, 169 N, C., 444; Ray v. Pat-
terson, 170 N, C., 227; Champion v. Daniel, ibid., 832; Grimes v. An-
“drews, ibid., 5235 Cotton Oil Co. v. Telegraph Co., 171 N. C., 705; Poe
v. Smith, 172 N. C., 733 Johnson v. Johnson, ibid., 531; Boone v. Lee,
175 N. C,, 384; Anderson v. Anderson, 177 N. C., 403; Long v. Guaranty
Co., 178 N. C., 506; Ricks v. Brooks, 179 N. C., 207; Lefkowitz v.
Silver, 182 N. C., 348; Montgomery v. Lewis, 187 N. C., 579. -
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(13)

JNO. M, JONES axp HENRY G. SKINNER, PARTNERS, Erc., v. JOHN M.
WILSON axp JOSIAH MIZZELL, PARTNERS, ETC,

Appeal—Motion to Dismiss—Excuse for Failing to File Undertaking
in Time.

‘Where, upon a motion to dismiss an appeal on the ground that the undertaking
was not filed in time, it appears that the appeal was taken in good faith
and the failure to file the undertaking in time was caused by the clerk of
the Superior Court being absent from his office, the motion will be denied.

Morror, before this Court, to dismiss the appeal from the Superior
Court of Crowan County. :

J. B. Batchelor and Jno. Devereux, Jr., for plamtzﬁs, wppellees
W. D. Pruden for defendants, appellants.

Megrzivon, J. The appellees moved at the present term to dismiss the
appeal, upon the ground that the undertaking upon appeal was not filed
within the time preseribed by law nor within thirty days next after the
term of the court at which the judgment appealed from was given, the
time within which it was agreed by the parties the appeal might be
perfected.

We are satisfied from affidavits produced that the appeal was taken
in good faith. It was taken at once, upon the entry of the judgment
appealed from by counsel, the appellants having left the court and gone
to their homes, in a county adjoining that in which the case was tried.
At once the counsel sent them an undertaking upon appeal, to be exe-
cuted by them; they executed and returned the same promptly and in
apt time to their counsel to be filed; the latter promptly went to the
clerk’s office to file it, but found the clerk was absent, and he continued
absent for several days, at a distant point, and they could not then file
it; they went for the like purpose a second time, and the clerk was not at

. his office; he was sent for, came, and the undertaking was filed
(14 ) within a few days after the lapse of the time within which it
was agreed by the parties the appeal might be perfected.

It appears that the appellants themselves were diligent in respect to
the undertaking, and their counsel made reasonable effort to file it in
apt time. They failed to do so because of the absence of the clerk from
his office, and the fault was largely if not altogether his. The appellees
suffered no substantial harm by the delay of a few days to file the under-
taking, and there seems to have been reasonable excuse, certainly on the
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part of the appellants, for such failure. We think the case came fairly
within the statute cited and interpreted in Harrison v. Hoff, 102 N. C.,
25. That case is substantially like the present one, and must govern it.
The motion to dismiss the appeal must be denied.

Motion denied.

’

JAMES B. ALLEN v. THOS. 0. SALINGER.

Ejectment by Tenant in Common Against His Cotenant; When De-
mand Necessary,; Effect of Plea of Sole Seizin—Verdict and Judg-
ment—Issues and Verdict in Ejectment—Possession—Estoppel by
Record.

1. If one tenant in common sue his cotenant for possession, the action will
be dismissed if it is shown that plaintiff’s rights were not denied and he
had given no reasonable notice to his cotenant of his demand to be ad-
mitted to joint possession; but where the defendant in such an action, by
his answer, denies the plaintiff’s title, he thereby admits an ouster, and
the action lies.

2. Where, in such an action, the defendant pleads sole seizin he cannot, after
a verdict in favor of plaintiff, avail himself of a defense which would be
in harmony with the' verdict.

3. Possession by the bargainee, open, continued and adverse, of part of a
tract of land covered by deed, is possession of all of the tract not occupied
by some one else, and such possession, continued for seven years, will
ripen into title. :

4. Plaintiff claimed title to the whole of a tract of land of which he alleged
that defendant was in possession; defendant denied being in possession
of any land belonging to plaintiff. One of the issues submitted to the
jury was: “Is plaintiff the owner of the land described in the complaint?”
To which the jury responded: “Yes; one-seventh of the Sandy Bottom
tract—160 acres.” The jury also found in response to another issue that
defendant was in possession of the land: Held, (1) that an objection by
the defendant that the finding of the jury on the first issue was not re-
gponsive was not tenable; (2) that a judgment that plaintiff recover the
whole land was erroneous; the judgment should have been that plaintiff
recover and be let into possession with defendant as tenant in common,
to the extent of a one-seventh interest.

5. Where the title to land is put in issue by the pleadings and issues, the
verdict and judgment operate as an estoppel on the parties as to the title.

6. The Court has countenanced and approved the practice of defining in the
verdict the extenf of the plaintiff’s interest in the land in controversy,
either by metes and bounds or as an undivided fractional interest.
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(15) Omvir sorroN tried at the February Term,- 1889, of the Supe-
rior Court of MarTin County, before Graves, J. ,

The plaintiff demanded possession of a certain tract of land, and the
defendant denied that he was in possession of any land belonging to the
plaintiff or that there was any such land in Martin County, as that
claimed by the plaintiff. :

The issues and findings of the jury were as follows: :

. “Is plaintiff the owner of the land descrlbed in the complaint#”
Ansvver “Yes; one-seventh of the Sandy Bottom tract—160 acres.”

2. “Is defendant in the wrongful possession thereof ¥’ Answer: “Yes.”

3. “What is the plaintiff’s damage?’ Answer: “Ten cents.”

Judgment was rendered upon the verdict in favor of plaintiff,

On the trial it was agreed that one Ezekiel Leary had orig-
(16 ) inally owned the land. The plaintiff offered evidence tending to
show that Emmanuel Leary was a son and heir of Ezekiel Leary,
and then offered a deed from Emmanuel Leary. to Bradford Allen, dated
in 1842. The plaintiff then offered evidence that he was son and heir of
Bradford Allen, who had six other children, his heirs. There was evi-
dence tending to show the location of the land described in the deed to
Bradford Allen, and tending to show that it was known as the Sandy
Bottom tract of 160 acres. There was also evidence tending to show
possession by Bradford Allen, and those claiming under him, for forty
years, of the land in controversy. There were many deeds offered by
defendant from heirs of Ezekiel Leary and others, which the defendant
ingisted covered the land in controversy, and offered evidence tending
to show it. There was no evidence that any judicial proceedings had
ever been had for partition of the lands of Ezekiel Leary. There were
10 exceptions to the evidence. There were no special instructions asked
for by the defendant, and there were no exceptions taken at the time
to instructions given. After the verdict the plaintiff moved for judgment,
and defendant moved for new trial for alleged errors in the instructions
given. The instruetions given presented every aspect of the case arising
on the volume of evidence, oral and documentary. The only error
alleged was that the court had instructed the jury that if the plaintiff
and those under whom he claimed held possession of a part of the land
embraced in his deed for more than seven years, openly, continuously
and adversely, it would ripen his title to all the land embraced in his
deed which was not occupied by any one else, unless there was a lappage;
if there was a lappage, and neither party was in possession of the lap-
page, as to that part embraced in both deeds, the latter title would
prevail. The motion for new trial was overruled. Then the defend-
ant objected that the answer of the jury was not responsive to the
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issues, and was vague and indefinite. The court being of opinion ( 17)
that the answer of the jury was sufficient, gave judgment for the
plaintiff, and the defendant appealed.

H. W. Stubbs for plaintiff.
A. O. Gaylord (by brief) for defendant.

AvEeRry, J., after stating the facts: If the defendant had not denied in
his answer that the plaintiff was the owner of the land in controversy,
and thereby acknowledged that he had ousted plaintiff, his cotenant,
but had asked that the action be dismissed on the ground that he and
the plaintiff were tenants in common, and the plaintiff ought to have
given reasonable notice to be let into possession before issuing the sum-
mons, this action could not have been maintained.

As it sufficiently appears from the record that Ezekiel Leary was the
common source of title, and that there was evidence tending to show
that plaintiff and defendant each traced his title through different heirs
at law of Fzekiel to him, and were, therefore, tenants in common, the
charge of the court would have been erroneous if the answer had averred
the cotenancy and set up the want of notice. Page v. Branch, 97 N. C.,
97, and cases there cited. But the defendant has denied the plaintiff’s
title to the land, and gone so far as to deny that there was land filling
the description in the complaint. It being admitted that the title was
out of the State and in Kzekiel Leary, the principle enunciated by his
Honor as to the acquisition of title by possession was correct and appli-
cable to the evidence. The defendant by his pleadings has averred that
he holds adversely, and cannot now avail himself of a new defense which
would be in harmony with the verdiet. Withrow wv. Biggerstaff, 82
N. C., 82.

The objection that the finding of the jury was not, in its terms, ( 18 )
responsive to the first issue, is not, we think, tenable. Where the
title, not the possession, is in issue in an action for possession, the ver-
dict and judgment operate as an estoppel on the parties as to title. This
Court has countenanced and approved the practice of defining, in the
verdict, the extent of the plaintiff’s interest in the land in controversy,
either by metes and bounds or as an undivided fractional interest. The
manifest justice and propriety of this practice grows out of the effect
of the judgment in such actions. The jury found that the plaintiff was
the owner of one undivided seventh, and, in view of the testimony, the
finding can be fairly interpreted to mean one undevided seventh interest
in the land in controversy. Withrow v. Biggerstaff, supra.

But the judgment of the court that the plaintiff recover the whole
of the land was erroneous, and was doubtless signed by his Honor with-
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out adverting to its form. The judgment should have been rendered
for the recovery of the land, with an order that the plaintiff be let into
possession with defendant, as tenant in common, to the extent of his
interest, and must be modified so as to conform to this view.

A plaintiff, showing title only to an undivided interest, may have
judgment, without qualification, for the whole, against one who has no
title. But it appears from the record that the defendant did show
evidence of title, derived from Ezekiel Leary, the admitted source of
title, and the form of the verdict was probably due to that testimony.
But the plaintiff, who has proven title to one undivided seventh, must,
if he would have judgment for the whole, have shown on trial that the
same evidence of title or possession that established his own title demon-
strated the fact that others than defendant held as cotenants the other
interest, and this action would inure to their benefit. But the burden

is always on plaintiff in such actions, and he must establish his
(19 ) right clearly to the judgment demanded, just as he is required

to show title, good against the world. Owercash v. Kitchie, 89
N. C,, 384; Yancy v. Greenlee, 90 N. C,, 317.

A new trial will not be granted, and, with the modification mentioned,
the judgment will be affirmed.

Modified and affirmed.

Cited: 8. c., 105 N. C., 333; Lenoir v. Mining Co., 106 N. C., 477;
Gilchrist v. Middleton, 707 N. C., 683, 685 ; Dickens v. Long, 109 N. C,,
171; Henning v. Warner, ibid., 411; Asbury v. Fair, 111 N. C., 257;
Foster v. Hackett, 112 N. C., 551; Vaughan v. Parker, ibid., 101;
Moody v. Johnson, ibid., 811, 813; Ladd v. Byrd, 118 N. C., 471 Lenor
v. Mining Co., ibid., 5203 Murray v. Southerland, 125 N. C., 178; More-
head v. Hall, 126 N, C., 216; Aiken v. Lyon, 127 N. C,, 177; Allred .
Smith, 135 N. C., 451; Turnage v. Jones, 145 N. C., 83; Taylor ».
Meadows, 169 N. C., 126.

WALLACE BROTHERS v. R. M. DOUGLASS.

Deputy U. 8. Marshals, Compensation of—Rewv. Stat. U. 8., Sec. 3477—
EBuvidence; Objections to Before Referee; Disposing of Such Objec-
tions by Judge.

1. Deputy United States Marshals have no claim against the Government for
their compensation, but must look to the Marshal therefor. Helce an
assignment by a Deputy Marshal of his claim for compensation against
the Marshal is not a violation of section 3477, Rev. Stat. U. 8.
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2. A referee admitted certain evidence, which was objected to, and made his
report without ruling on the admissibility of such evidence. In the Supe-
rior Court there was an order of re-reference, in which the referee was
expressly directed to rule upon the admissibility of the evidence objected
to. The referee made another report, without passing on the evidence,
and the defendant excepted: Held, that it was error to give judgment
confirming the report without passing on the objection to the evidence,
and that the judge below could pass upon the competency of the evidence
without again recommitting the case to the referee.

(SuEPHERD, J., dissented as to the disposition made of the case.)

Crvir acriox tried before Philips, J., at Fall Term, 1888, of IrEDELL
Superior Court. '

The plaintiffs allege, in substance, in their complaint that on 4 Decem-
ber, 1879, and for several years next before that time, the defend-
ant was Marshal of the United States in the Western District of ( 20)
North Carolina; that W. J. Patterson, J. T. Patterson, Jr., and
S. P. Graham, during a part of that time had been, and at the time
specified were, his deputy marshals, and as such deputies had respec-
tively earned fees for large amounts, and by their respective agreements
with the defendant as such Marshal they became and were respectively
to have two-thirds of the fees by him so earned; that large sums of
money were so due to each of said deputies, and the said W. J. Patter-
son drew his order upon the defendant, and the following is a copy
thereof :

“$325. | 16 November, 1881.

“Pay to the order of W. J. Patterson three hundred and twenty-five
dollars, value received, and charge the same to the account of
' W. J. Parrerson.

“To R. M. Dovcrass, U. 8. Marshal.”

“Accepted; payable when I receive funds to the use of W. J. Pat-
terson. “R. M. Doverass, U. 8. Marshal.”

And the said J. T. Patterson, Jr., likewise drew his order upon the
defendant, and the following is a copy thereof :

“$200. 4 December, 1879.

“Pay to the order of myself two hundred dollars, value received, and

charge the same to the account of :
“J. T. Parrersox, Jr., D. M.
“To R. M. Doverass, U. 8. Marshal.”
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Which has the following written across the face thereof:

“Accepted; payable when I receive funds to the use of J. T. Pat-
terson, Jr. “R. M. Douvecrass, U. S. Marshal.”

That said drafts were accepted by the defendant as stated, and
( 21) recited at the end of each. .

And the said 8. P. Graham assigned to the plaintiffs, of the
fees so due to him, the sum of $98.82, and such assignment was recog-
nized and “accepted” by the defendant, to be paid when he should receive
funds to the use of the sald Graham as deputy; that the plaintiffs be-
came the owners of the said drafts by proper endorsements; that the
claims of the said deputies against the defendant for fees have been
audited in the Treasury Department of the United States, and “funds
to the use of” said deputies repectively mentioned, sufficient to pay
the sald amounts, had been received by the defendant as Marshal; that
he, nevertheless, refused upon demand to pay the money so due the plain-
tiffs, and they demand judgment for the same and for costs.

The defendant failed to file an answer to the complaint and, upon
motion of the plaintiffs, judgment by default and inquiry was entered
against him. Thereupon, by consent of parties, it was, by proper order,
referred to a referee, “to hear the testimony, take and state an account,
and report to this court,” ete.

Afterwards the referee made report favorable to the plaintiffs.

In the course of taking the account the plaintiffs put in evidence
coples of certain accounts stated and audited between the defendant as
Marshal and the United States, purporting to be certified by the Reg-
ister of the Treasury, for the purpose of proving that the defendant had
been allowed and had received the fees earned by his deputies named
as alleged. The defendant objected to the admission of these copms
stating numerous grounds of objection to them, and their competency and
sufﬁewncy as evidence. The referee, W1thout deciding that they were
or were not competent, received them in evidence, and considered them
in connection with other evidence in deducing his conclusions of faets

and making his report filed.
(22) At a subsequent term of the court the report so made was set
aside, and it was re-referred to the same referee, with instrue-
tions to retake and restate the account required, and particularly for
the present purpose, the court directed as follows:

“6. For the purpose of enabling the commissioner to find these faects,
the case is reopened for further evidence on both sides. And that the
commissioner will make his report under this order to the next term
of this eourt, in which report he will pass upon and report whether he
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allows or overrules the exceptions to the evidence made by either plain-
tiffs or defendant. And the judgment signed in this case at this term
of the court is hereby set aside and vacated.

“All exceptions of defendant, not as to the merits of the controversy,
are overruled.”

The referee proceeded to execute the order of re-reference, and made
report, from which it appears that at a time and place specified he
“proceeded to reopen the cause, when and where further testimony was
introduced by the parties; and after due consideration of the testimony
heretofore introduced, together with the evidence produced at this time,”
he drew conclusions of fact and conclusions of law arising thereupon.
But he did not “pass upon and report whether he allows or overrules
the exceptions to the evidence” (the copies of accounts stated and
audited between the defendant and the United States, objected to as
above stated); he retook and restated the account, and made report
thereof, to which the defendant filed numerous exceptions. Only the
first and fifteenth of them need be reported here, and the following is a
copy of them:

“1. Defendant excepts to said report for the reason that said referee
fails to pass upon the competency and relevancy of certain alleged tran-
seripts from the Treasury Department, Register’s office, Washington,
D. O, offered in evidence by plaintiffs and objected to by de-
fendant (Nos. 4, 5 and 6, on pages 2, 3 and 4 of testimony ( 23)
taken in October, 1887), as he was required to do by the order
of Conmor, J., recommitting this case to said referee.

“15. That it is contrary to the laws and regulations of the United
States Government to sell and assign such claims as those sued on by
the plaintiffs, and they are not entitled to recover on that account.”

The court overruled all the exceptions, confirmed the report, and gave
judgment for the plaintiffs; and the defendant, having excepted, ap-
pealed to this Court.

Chas. Armfield and W. D. Turner for plaintiff.
D. M. Furches and W. M. Robbins for defendants.

Mzerrrvox, J., after stating the case: No statutory provision of the
United States brought to our attention, or of which we have knowledge,
gives or secures to deputy marshals any claim against the Government
for, or any interest in, fees or compensation earned by them as such
deputies. Neither fees nor compensation are preseribed by statute for
them, nor are they recognized or treated as entitled to the same as of
legal right or as creditors of the Government. The fees they earn are,
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certainly, ordinarily for and belong to the Marshal. In the nature of
“their ‘employment and duties they act in his name and place, and the -
fees they earn are due to him and are charged in his name. They are
little more than his agents or servants, invested with some measure of
his authority conferred by law, and they are recognized by the law only
to determine their rights and liabilities and the rights and liabilities
and duties of third parties arising out of what they do or fail to do as
deputies. Their claims for compensation are against the Marshal, ac-
cordingly as he and they agree upon the measure of it and how and
when it shall become due and payable. No doubt he may allow

(24) to them and they may agree to accept the fees they earn in his
name and for him, or a part of them, as compensation, to be paid

to them when such fees shall be allowed to him by the proper auditing
authorities of the Government, and he shall be paid the same under
existing laws, or he may pay them fixed salaries. The matter of their
compensation is between them and the Marshal, not between them and

the Government.

The statute (Rev. Stat. U. 8., secs. 780, 784, 829, 830, 833, 834, 841,
844, 846) prescribes the fees and compensation the Marshal may have—
the maximum he may take—how he shall account with the Govern-
ment—that he shall give bond and be liable for breaches of the condition
thereof; but no fees or compensation are prescribed for his deputies,
nor is their liability preseribed; the Marshal is liable for their mis-
feasance and nonfeasance within the sphere of his office. Section eight
hundred and thirty-three requires the Marshal, in making his semi-
annual report to the Attorney-General of the fees and emoluments of
his office, to “state separately therein the fees and emoluments received
or payable for services rendered by himself personally, those received or
payable for services rendered by each of his deputies, naming him, and
the proportion of such fees and emoluments which, by the terms of his
service, each deputy is to receive.” Amnd there is a provision in section
eight hundred and forty-one cited, restricting allowances on account of
~ deputies. The purpose of these requirements and provisions is not to
give deputies any claim against the Government, but to facilitate the
adjustment and settlement of the accounts of the Marshal, and to pre-
vent him from receiving more than the maximum of compensation
allowed him by law. There are numerous other statutory provisions,
all pointing, more or less directly, to the right of the Marshal to have
claims against the Government for fees and emoluments earned by

him for services rendered by himself and his deputies in a variety
(25) of ways, but none that give deputies such right.
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The deputies of the defendant named in the pleadings, as to their
claims in question, did not, therefore, have any claims against the
United States for fees and emoluments, or otherwise, as implied by the
fifteenth exception of the defendant, but their claims were against him
for such part of the fees earned by them, respectively, as he agreed with
each he should have, to be paid by him when the Government should
allow and pay his claims against it. The deputies each assigned his
claim, or part of it, whether by draft or otherwise, against the defendant,
and not his claim against the Government, and hence the statute (Rev.
Stat. U. S., sec. 3477), making absolutely void “all transfers and assign-
ments made of any claim upon the United States, or of any part or
share thereof or interest therein, whether absolute or conditional,” ete.,
unless made in the way preseribed, has no pertinency or application
here, and does not affect the rights of the plaintiffs. And for the like
reason Frist v. Child, 21 Wall., 441; U. .S. v. Gillis, 95 U. S., 407; Spof-
ford v. Kirk, 97 U. 8., 484, cited and relied upon by the defendant, are
not applicable. The court, therefore, properly overruled the fifteenth
exception of the defendant. '

We are of opinion that the defendant’s first exception should have
been sustained. The referee was expressly directed by the court to “pass
upon and report whether he allows or overrules the exceptions to the
evidence (that heard by him) made by either plaintiffs or defendant,”
the purpose being to afford opportunity to the court to decide upon the
competency of evidence objected to upon proper exception to the ruling
of the referee. The latter failed to pass upon the evidence objected to in
question, nor did the court. That it did not is assigned as error.

Tt might be said that the referee, and after him the court, did, by im-
plication, decide that the evidence was competent and unobjee-
tionable, and possibly this is so; but the defendant was deprived ( 26 )
of opportunity to assign,error in that respect, and if there was
error we cannot correct it in the absence of exception or error assigned.
The gist of the exeeption is that the defendant did not have opportunity
to assign error in the respect mentioned. This seems to us to have
force and merit. '

The counsel of the plaintiffs insisted on the argument that the objec-
tion embraced by the exception “does not go to the merits of the con-
troversy,” and, therefore, in view of the order of the court, the exception
should not be sustained. We cannot accept this argument as a valid
one. The evidence objected to, if competent, was very important indeed;
it went directly and strongly to prove that the accounts of the defendant,
as to fees earned by his deputies named in the pleadings, had been’
allowed as to each by the Government, and he had received the money
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on account thereof as to each to an amount greater than each had as-
signed to the plaintiffs, which they seek to recover in this action. The
defendant seriously contends that the certified copies of acecounts audited
and settled, objected to, are not evidence against him in this action, and
the objection may be well founded. We do not decide now that it is or
is not. The court below should have decided upon the objections to the
evidence, so that the complaining party might have had opportunity to
assign error and appeal to this Court.

The first exception must be sustained, and the court, without a re-
reference, will decide upon the questions of law raised by the defendant’s
objections to the evidence referred to in it, and give judgment upon the
report of the referee, if this may properly be done, or, for suflicient
cause, it may set aside the report and direct the account to be retaken,
and proceed in the action according to law.

All the other exceptions of the defendant were properly overruled,

except in so far as the matters of them may be affected by the
(27 ) decisions of the Court in respect to the evidence referred to in
the first exception. ‘ .
Error. New trial.

Suepurrp, J., dissenting: 1 do not concur in the disposition made of
this case. The evidence objected to is fully set forth in the case upon
appeal, and its competency was thoroughly argued by counsel. If it is
incompetent it will be necessary for us to know whether the referee con-
sidered it in finding the facts, and the cause should be remanded. If it
is ecompetent, it is immaterial whether he acted upon it or not, and it
would, it seems to me, be doing a vain thing to remand the cause in
order to get his opinion upon the subject. I think we should now pass
upon the competency of the testimony.

Cited: 8. c., 114 N. C., 450; 8. ¢, 116 N. C., 660, 664; Credle v.
Awyers, 126 N. C.; 17; Dumas v. Morrison, 175, N. C., 434.

C. MILLHISER v. C. ERDMANN ET AL.
Sale—Contract—Assignment.

‘Where the terms of a sale of goods were that the buyer should give notes for
the price, but after the goods were delivered to him the buyer refused to
give the notes: Held, that no sale was consummated by the delivery—
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there was only an agreement to sell, which was not perfected, and the
geller could recover the goods from the buyer or from one to whom he
had assigned them by a general assignment for the benefit of creditors.

AcTIoN oF cLAIM AND DELIVERY tried before Graves, J., and a jury at
the February Term, 1888, of Craven Superior Court.

The plaintiff testified that during the year 1885, and since, he was
doing business in Richmond, Va., as dealer in leaf tobacco for
the manufacture of cigars, and that during said time the defend- (28 )
ant Erdmann was doing business in New Bern, N. C. That on
or about 28 November, 1885, the plaintiff received from said defendant
a postal card as follows:

‘ “New Brrx, 27 November, 1885,

“Drar Sir—Are you still in the leaf business? If so, send me sample
of some binders, good stock, and samples of Havana and Havana wrap-
pers, if you have some real nice stock on hand. You may also send me
samples of Hustorick wrapper, if you have nice goods.

“Yours, ete., C. Erpmann.”

To which plaintiff replied as follows: :
“December 1, 1885.

“Drax Sir:—In reply to yours of the 27th, I have sent you the fol-
lowing samples, per express:

“Veg. 20 Havana @ $1.10; do genuine V. A., @ $1.25; 6 do wrap-
pers, @ $1.25; 876 No. 488-89 wrappers, @ $1.25; 242 No. 466-86
wrappers, @ 35c¢c; 151 No. 483-83 wrappers, @ 35c¢; 11 No. 486-86
binders, @ 12¢; 16 No, 487-87 do, @ 12ec.

“Terms, 3, 4 and 5 months notes. I have put these goods down very
low, and hope to receive your order as I feel sure the goods will give
you entire satisfaction. Awaiting your prompt reply, I remain,

“Yours, ete., Cras. Mirruiser.”

Not hearing from Erdmann in the meantime, the plaintiff, on 13
December, 1885, sent to him a letter, as follows:

“Please let me hear from you in regard to samples ‘leaf’ sent you 1
December, from which I hope you have been able to make a selec-
tion. Trusting to hear from you, and soliciting your kind ( 29 )
favors, which shall have prompt and best attention.
“Yours, etc., Cmas. MiLraisgr.”

That Erdmann received the samples in due course, and also the letters
above set out, and on 27 December, 1885, the plaintiff received a letter
from Erdmann as follows:
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“New Brrx, December 25, 1885.

“Drar Sir:—You can send me the following goods: Case 242 and
151, the two best bales Havana No. 16 and 6; and the binders I don’t
like, I must have better ones; if you have better, you may send me one
case, and I would like to have a nice case of cheap cigars at about $10
per thousand, put up 50 in a box.

“Hoping business is good with you, I am, ete., :
“C. ErpMANN.”

“P, 8.—You send the tobacco; be sure and give me weight for gov-
ernment book.”

That on 28 December, 1885, the plaintiff mailed to Erdmann the fol-
lowing letter, which contained the invoice and the three promissory
notes therein mentioned, all of which were received:

“Dear Str:—Your favor 25th received, and I hand you enclosed in-
voice of two cases wrappers and two bales Havana, shipped by steamer
as per your order. Am sorry the binders do not suit you. As I do not
handle any Penn. cigars I turn your order over to Messrs. H. Brownheld

& Bro., who said they would send you samples.
(30) “Enclosed I hand you three notes at three, four and five
months, which please make payable at your bank and return
signed, in settlement, at earliest couvenience, and oblige.
“Yours truly, Cuas. MiLruisEr.”

On the same day the plaintiff shipped by steamboat the tobacco as
set forth in the letter, and it was admitted that the same was duly re-
ceived by Erdmann, and that the value thereof was as stated in the
complaint, to wit, four hundred dollars.

The defendant Erdmann did not execute and send to plamtlﬁ his
notes, and on 16 January, 1886, plaintiff received from said defendant
a postal card as follows:

“Drar Str:—I just received the goods; send drafts to acceptance, as
long time on them as possible. I will accept and return; that is the
way I do with the rest of the dealers.

“Yours truly, C. ErpManw.”

On the same day the plaintiff replied:

“Drar Sir:—Your favor of the 15th is received, and in reply will say
that when I sent you samples I wrote you on 1 December, giving you
price and terms, notes at three, four and five months. It is with this
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understanding you ordered the goods, and on these terms I shipped the
goods. More than half your bill is Havana, on which the duty is 35
cents per pound, and must be paid in cash before goods can be removed,
and the balance of time is never over ninety days on Havana, but I
have put all this in your bill as agreed upon at three, four and five
months, which is an average of four months time to all; but you ean
either send me the notes at three, four and five months or, if you prefer,
you may make five notes at two, three, four, five and six months

from date of shipment, 28 December. This is the best I can do; ( 31)
I cannot regulate my business by what some other houses do.

The regular terms of some of the best and largest New York firms are
four months notes on seed leaf, and duty cash and ninety days note for
balance on Havana tobacco, but I gave you more liberal terms; I gave
you prices and terms, as per my letter of 1 December, at three, four and
five months notes, and it was on these terms you bought the goods, and
-you should make settlement accordingly; but I enclose you five notes
at two, three, four, five and six months, and you can take your choice,
either send the first three notes or these five notes, which I trust will be
satisfactory; but if you are not satisfied, you will please return me the
entire lot of goods and send me shipping receipts, and oblige.

“Yours, ete., Cras. MiLLHISER.”

That Erdmann did not reply to this letter, and did not send his notes
as therein requested, nor any notes. Plaintiff, failing to get the notes
or a return of the tobacco, came to New Bern, and on 7 February, 1886,
made a demand on W. W. Clark, and all the defendants, for the tobacco
aforesaid, the delivery of which was refused.

It was admitted that the tobacco was in the actual possession of the
defendant John Schissler at the time of demand.

Plaintiff further testified that he had contracted to sell the tobacco
for the megotiable promissory notes of the defendant Erdmann, as set
forth in the above correspondence, and only on the terms therein stated,
and that said defendant had not complied with said contract; that said
notes, such as taken in the course of trade, are of value to the plaintiff
as commercial paper.

The defendants introduced the following evidence:

An assignment of defendant Erdmann of a stock of goods, ( 32)
which included the said lot of tobacco, to W. W. Clark, for the -
benefit of creditors, recorded on 28 January, 1886; that said assignee
at once took charge of said stock and placed it in the hands of defendant
Schissler as his agent. It was admitted that no part of the contract for
the purchase of said tobacco was ever registered.
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The defendant introduced a bill for the goods in controversy, which
was sent to the defendant C. Erdmann at the time of the shipment of
the goods by the plaintiff, of which the following is a copy:

All sales not settled in ten days from date of purchase subject to draft with
current exchange on New York or Richmond.

All settlements of accounts to be All claims must be made within five days
made direct with the firm. after receipt of goods.

RicEMOND, VA., Dec. 28, 1885.
Mgz. C. ERDMANN, New Bern, N. C.

Bought of CHAS. MILLHISER,

Manufacturer of Fine Cigars, Packer of Seed Leaf, and Importer of
Havana Tobacco.

Interest will be charged on all accounts not paid at maturity.

Terms: 3, 4 and 5 Mos, Notes. No. 15 South 13th Street.
1 Case Wrappers, No. 151, 483—83=400 1bs,, @ 33 $132.00
1 Case Wrappers, No. 242, 466—86=380 1bs.,, @ 35 133.00
1 Bale Hav., Vega. 16, No. 1,077, No. 120—13=107 1bs,, @ $1.15 123.05
1 Bale Hav, Vega. 6, No. 1,053, No.134—13=1211bs,, @ 125 151.25
Drayage, .50
0. D. Line, via Norfolk. $539.80

The defendant insisted that an issue should be submitted to the jury
as to the waiver of the condition upon which the goods were agreed to
be sold arising from the delivery of the goods to the defendant Erdmann
by the plaintiff, before the performance of the condition and the cir-

cumstances attending the delivery. The court held that there
( 33) was no question of fact for the jury, and gave judgmient for the
plaintiff. The defendants excepted and appealed.

C. Manly and W. E. Clarke for plaintiff.
W. W. Clark for defendants.

Avery, J., after stating the case: This cause was before this Court
at the September Term, 1887 (98 N. C., 293). A new trial was then
awarded the plaintiff, and the Court said: “No sale of the tobacco was
consummated or made effectual under the contract. There was only
an agreement to sell, which was not perfected. The plaintiff did not
agree or intend to part with his tobacco until he received the notes, and
Erdmann had no right to expect to get title to it until he sent the notes.”

The case comes up now on the defendants’ appeal; but the facts are
precisely the same as those stated in the former case, except that a copy
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of the acecount rendered, including billheads, by the plaintiff, and dated
28 December, 1885, is put in evidence. It is plain, as decided by this
Court, that the letters of the parties, written 1 December, 25 December,
and 28 December, 1885, and two of 16 January, 1886, establish a con-
tract between the parties, slightly modified by the indulgence of the
plaintiff, extended at the defendant’s request, but still an agreement
assentcd to by both, that the contract should be complete so as to pass
title to the tobacco on the return to the plaintiff of the notes signed by
the defendant. We cannot agree that the plaintiff shall be bound, and
this express contract abrogated or varied by implication arising out of
a note at the top of his billheads, especially when the defendant agreed
to sign the drafts, but did not in any way signify his assent to the terms
printed at the head of the bill, and was in no way bound by a proposal
to buy on such terms.

If there had been no correspondence in reference to terms, ( 34)
and the goods had been ordered, shipped and received, with no
allusion to the time and manner of payment except that contained in the
account rendered, we would have deemed it our duty to give grave con-
sideration to the argument of the learned counsel for the defendant and
the authorities cited by him.

Ne error. Affirmed.

Cited: R. R. v. Barnes, 104 N. C., 273 Guano Co. v. Malloy, tbid.,
679; Duval v. B. R., 161 N. C., 448; McCullers v. Cheatham, 163 N. C.,,
645 Myers v. B. R., 171 N. C,, 192.

THOS. N. HILL, ApMINISTRATOR, v. HILLIARD & CO. anp J. L. OUSBY.

Statute of Limitations, Agreement Not to Plead; Claimants Under
Mortgagor Can Plead It Against Mortgagee.

1. The indulgence of a debtor by the creditor, at the special reguest of the
debtor, will not prevent the running of the statute of limitations. To
prevent the statute’s being a bar there must be an agreement, express or
implied, on the part of the debtor, that he will not plead the statute.

2. A subsequent mortgagee, or purchaser of the equity of redemption, has the
right to avail himself of the statute of limitations as a defense to the
first mortgage, and after the rights of the first mortgagee are barred by
the statute, no act or acknowledgment on the part of the mortgagor can
revive the mortgage as to subsequent mortgagees or purchasers.
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3. A subsequent mortgagee, or purchaser of the equity of redemption, can
avail himself of the protection of the statute of limitations against a prior
mortgagee, although the mortgagor is a party to the action and refuses
to plead the statute.

CriviL actioN tried before MacRae, J., at Fall Term, 1888, of Harirax
Superior Court.
The following are agreed upon as the facts in this controversy:
1. That on 3 March, 1876, the defendant James L. Oushy
(85) executed to Maria J. Lowe a mortgage in fee on two lots near
the town of Halifax, numbered 8 and 9, to secure three notes,
all then past due, upon condition that if said Ousby should pay said
notes by 1 January, 1877, said mortgage deed should be void, and with
power of sale in case of default. Said deed was duly registered in Hali-
fax County. | .
2. That on 5 April, 1886, said Ousby mortgaged the said lots, along
with other real and personal property, in fee, to the defendant Louis
Hilliard, to secure a debt of $1,124.35, due ten months thereafter, with
8 per cent interest after maturity, which deed was duly registered in
Book 74-B, page 864, of the Register’s office of said county, 5 April,
1886. There is still due on this mortgage debt $962.52, with 8 per cent
interest from 1 March, 1888. All the personal property embraced
therein has been subjected thereto, and the real estate, outside of lots
8 and 9, is insuflicient to pay said debt.
8. That nothing has ever been paid on the Maria J. Lowe notes or
mortgage debt.
4, That said Maria J. Lowe died domiciled in Halifax County in the
year 1881, leaving a last will and testament, and on 28 March, 1882,
R. E. Moseley qualified as her administrator with the will annexed.
On 3 July, 1882, said Moseley having died, the plaintiff, Thos. N. Hill,
duly qualified as administrator de bonis non, with the will annexed, on
said estate. :
5. That Louis Hilliard & Co. had actual notice of the M. J. Lowe
mortgage at the time of accepting the mortgage to them.
6. That said Thos. N. Hill never had any actual notice of the mort-
gage to Louis Hilliard & Co. (save such notice as registration confers)
till the latter part of January or first of February, 1888.
(86) 7. That said Hill did not sue upon or foreclose the M. J. Lowe

mortgage, described in the complaint, prior to 1 January, 1887,
because he was requested to indulge the same by said Ousby, and he did
indulge him at his special request; and on 29 December, 1887, said
Ousby executed and delivered to said Hill the paper herewith filed,
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marked “Exhibit A.” The said Hill having great confidence in the
integrity of said Ousby, and the said Ousby being in straightened cir-
cumstances, said Hill indulged him without apprehension that he would
set up the statutory bar as a defense, or endeavor by any means to pre-
vent his collecting said notes, and said Ousby has made no effort to pre-
vent such collection.

8. That said Ousby is now, and has been since the execution of the
mortgages to the said Lowe and Hilliard & Co., in possession of the said
lots 8 and 9.

Under these facts the question whether the M. J. Lowe mortgage is
barred by the statute of limitations as against Louis Hilliard & Co., and
who plead the same, is submitted for the decision of the court.

The following is the judgment rendered below:

“This cause coming on to be heard upon the case agreed, and the
court being of the opinion that the statute of limitations is a plea not
favored, and that it is a personal privilege of the defendant Ousby, and
cannot be set up by the second mortgagee, Hilliard :

“It is adjudged that the plaintiff, Thomas N, Hill, as administrator,
ete., of Maria J. Lowe, deceased, recover of the defendant James L.
Ousby the sum of five hundred and fifty-five dollars and sixty-eight
cents, with interest on $264.98 from 1 January, 1889, till paid.

“It 18 further adjudged that said recovery is the first lien on the lots
Nos. 8 and 9 on the plot of Martha B. Eppes’ estate, situate near the
town of Halifax.

“Tt is further adjudged that the defendants, Louis Hilliard ( 87)
& Co., recover of the defendant James L. Ousby the sum of
$962.52, with interest on said sum of nine hundred and sixty-two dollars
and fifty-two cents at 8 per cent from 1 March, 1888, till paid.

“It is further adjudged that the said recovery of said Hilliard & Co.
is a second lien on said lots Nos. § and 9, and the first lien on the other
lots described in the answer. ) T

“Tt is further adjudged that unless the aforesaid recovery of the
plaintiff, and of the defendants Hilliard & Co., is paid off within sixty
days from the first day of this term then that all said lands shall be sold
by R. O. Burton, Jr., and A. J. Burton, hereby appointed commissioners
for that purpose, after due advertisement according to law, who will
make due report to this court.

“The following is a fuller description of the other lots above referred
to: All those lots near the town of Halifax, numbered on the plot of
Martha B. Eppes’ estate as lots Nos. 4, 6 and 11 (except a small part
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of 6 and 11, as shown by the plot in the partition agreement between
Jas. L. Ousby and M. Whitehead). The cause is held for further direc-

tions.”

The defendants Hilliard & Co. appealed.

A. J. Burton for plaintiff.
R. O. Burton for defendant Hilliard.

Saerarrp, J. This action was commenced on 23 February, 1888,
eleven years after the forfeiture of the plaintiff’s mortgage, and the
mortgagor has been in possession of lots numbers eight and nine during
the whole period, and has made no payment. About nine years after
the forfeiture Ousby, the mortgagor, executed a mortgage upon his
equity of redemption to the defendant Hilliard, and it is admitted that

the property, “outside of lots numbers eight and nine, is insuffi-
( 38) cient to pay” his debt. Had anything transpired between the

plaintiff and the mortgagor before the execution of the mortgage
to Hilliard, by which the running of the statute of limitations was sus-
pended? We think not. There was no agreement, either express or
implied, that the mortgagor was not to plead the statute.

The case only shows that the plaintiff indulged him at his “special
request, having confidence in his integrity, and without apprehension
that he (Ousby) would set up the statutory bar as a defense.” Very
clearly this does not bring the case within the prineciple of Barcroft v.
Roberts, 91 N. C.; 363, and the authorities there cited. In that case
there was a promise not to plead the statute, and the Chief Justice,
commenting upon the decision, said, in Joyner v. Massey, 97 N. C., 148,
that “it carries the doctrine to its extreme limits, beyond which I am
unwilling to go.” There being ‘nothing to arrest the running of the
statute, the statutory bar was more than complete when the mortgagor
executed to the plaintiff a writing by which he promised to pay the
debt, and agreed that he would not plead the statute, either to the ‘“notes
or said mortgage.” He now declines to plead the statute, and the ques-
tion ig whether his conduct, after thé mortgage was barred, can have
the effect of repelling the statute in so far as it affects the defendant
Hilliard. Tt is true that the plea of the statute is a personal one, but
we think with Mr. Wood, in his work on Limitations, sec. 230, “that
where the rights of subsequent mortgagees intervene, or where the mort-
gagor has sold the premises, an acknowledgment or payment afterwards
made by the mortgagor, after the statute bar has become complete,
revives [does not revive] the mortgage so as to defeat any of the rights
of such subscquent mortgagee or grantee. But, so far as his own inter-
ests are concerned, he may revive the mortgage by such acts, but not
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so as to impair or defeat the rights of other parties who, previous to
such acts, acquired an interest in the premises. . . . It seems that
when the statute has run upon a prior mortgage the holder of a
subsequent mortgage is entitled to have the prior mortgage can- ( 39 )
celed as against a mortgage out of possession, and a court of :
equity, upon proper proccedings to that end, will direct its cancellation
on the ground of such bar.” The context fully justifies the negative
words inserted in brackets, and the ease of the N. Y. L. Ins. Co. v.
Covert, 39 Barb., 440, cited by Wood, plainly shows the mistake of the
author or printer. The opinion in the case says: “That such becing the
relation between Cornell and the defendants deriving title under him,
it would be inequitable and unjust to allow either, by any act or declara-
tion, to affect the rights or interests of the others in regard to the
encumbrance, either by a written acknowledgment of the debt or by part
payment.” Jones on Mortgages, sec. 1509, says: “Moreover, it is held
that purchasers from the mortgagor, subsequent to the execution of the
mortgage, may plead the statute of limitations as a defense to an action
commenced after the statute has run against the debt secured.” Lent v.
Shear, 26 Cal., 16; Medley v. Elliott, 62 111, 532 Schumucker v. Stbert,
18 Kan., 110; Fox v. Blossom, 17 Blatchf., 352. We have no decisions
upon the subject in this State, but we think the principles laid down in
the authorities cited are consistent with reason and equity and we,
therefore, adopt them.

The judgment below should be modified according to the views ex-
pressed in this opinion.

Modified and affirmed.

Cited: Royster v. Farrell, 115 N. C., 310; Grady v. Wilson, ibid.,
348; Cecil v. Henderson, 121 N. C., 247; Raby v. Stuman, 127 N. C.,
4645 Miller v. Coxe, 133 N. C., 53825 Brown ». R. R., 147 N. C., 218;
Liverman v. Cahoon, 156 N. C., 189.

(40)
J. J. BOONT mr AL v. JAMES B. LEWIS.

Wills, Witness to—The Code, Section 2147.

1. A witness to a will assumes a serious duty and legal relation thereto,
necessary to its validity if there be but two witnesses, and an important
one, however many there may be. The witness cannot rid himself of
this duty for any cause at his will and pleasure, certainly not without
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the testator’s consent given in his lifetime. Having subscribed as a
witness, he is held by the law to such relation and the legal consequences
of it.

2. To be held as a witness to a will it ig essential that the subscriber consent
to be such, and that he sign in the presence of the testator.

3. Where one signs his name .on a will in the place where the subscribing
witnesses usually gign, there is a presumption that he signed as a sub-
gcribing witness, but the contrary may be shown.

4, Where there was written, at the bottom of a will, “Witness, A. B, C.
(his X mark) D, E. F.,” and E. F. was a devisee in the will: Held, that
it was competent to show that E. F. gigned as a witness to the mark of
C. D, and did not sign in the presence of the testator, or, at his request,
become a subscribing witness to the will itself.

5. One who signs his name on a will in the place where subscrib'ihg witnesses
usually sign is not deprived of benefits conferred upon him by the will if
he, in fact, did not sign as a subscribing witness. The Code, sec. 2147,

CiviL acrion to recover land, heard before MacRae, J., at January
Term, 1889, of HarLirax Superlor Court.

The plalntlﬂr's, other than J. J. Boone, are the heirs at law of Hardy
Carlisle, who died in 1871, leaving a last will and testament, which was
duly proven, in and by which he devised to his wife, who survived him,
the land, the subject of this action, for her life, and the remainder
thereof in fee to the defendant. The life-tenant having died, the defend-

ant tock and had possession of the land at and before the bringing
(41) of this action, and refused to give possession thereof to the plain-
tiffs, upon demand for the same.

The following is a copy of so much of the will mentioned as is neces-
sary to set forth here:

“Witness my hand and seal, this 7 January, 1871.

“Harpy (his X mark) CArLISLE.

“Witness: W. H. Jo~es,

Davip (his X mark) Lawis.
Jamzes B. Lewis.”

The plaintiffs allege that the defendant is the same James B. Lewis
who purported to be one and the third in order of the subscribing wit-
nesses to this will, and insist that, therefore, the devise to him is void
under the statute (The Code, sec. 2147).

On the trial the defendant introduced one W, H. Jones, who testified
that the will of Hardy Carlisle was written by him.

The defendant then offered to prove by this witness that witness and
David Lewis signed the will of Hardy Carlisle, as witnesses, in the
presence of the testator; that the witness, seeing that David Lewis had
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signed by making his cross-mark, said it was necessary to have a witness
to that eross-mark, and called upon the defendant to sign as a witness
to David Lewis’s cross-mark, and James B. Lewis, the defendant, signed
the paper for that purpose only; that the testator did not request J. B.
Lewis to witness his will, but did request W. H. Jones and David Lewis
to do so, and that J. B. Lewis did not testify on the probate of said will.

Plaintiff objected; objection sustained, and evidence excluded. De-
fendant excepted.

There was a verdict and judgment for the plaintiffs. The defendant
appealed. '

W. H. Day and T. N. Hill for plarntiffs. (42)
R. 0. Burton for defendant.

Megrivor, J. The statute (The Code, sec. 2147) provides that “if
any person shall attest the execution of any will, to whom, or to whose
wife or husband any beneficial devise, estate, interest, legacy or appoint-
. ment of or affecting any real or personal estate, shall be thereby given
or made, such devise, estate, interest, legacy or appointment shall, so far
only as concerns such person attesting the execution of such will, or the
wife or husband of such person, or any person claiming under such
person or wife or husband be void; and such person so attesting shall
be admitted to prove the execution of such will or the validity or in-
validity thereof.”

The obvious purpose of this provision is to prevent incentive to per-
jury and ineligibility and incompetency of witnesses of wills by reason
of interest, who consented and undertook to be such at the time the will
was executed. Such a witness, in all respects eligible, assumes a serious
duty and a legal relation to the will, necessary to its validity, if there
be but two witnesses to it, and an important one, however many there
may be, that he cannot cast off and rid himself of, for any cause, at his
will and pleasure; certainly not, unless he shall do so with the consent
of the maker of the will in his lifetime. The statute (The Code, see.
2136) prescribes that all wills to be proven by attesting witnesses shall
be “subseribed in his (the maker’s) presence by two witnesses at least,”
etc. Thus it is made essential to have such witnesses; they consent to
be, and subscribe the will in the presence of the maker for all proper
legal purposes in that connection. They thus become identified with
the will, and the law justly holds them to such relation and the legal
consequences of it. Otherwise a witness might defeat it, after he had
consented to witness and had witnessed its execution.

But such relation with the will must, indeed, exist; the witness ( 43 )
must have consented to be, and must have subscribed to the will
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as a witnoess thereof in the presence of the maker of it. Otherwise the
subscriber is no such witness. It is not sufficient that the subscriber
carelessly, or for some other purpose, wrote his name at or about the
place where such witnesses usually subscribe their names, although, if
he should do so, there might arise a presumption of fact, nothing to the
contrary appearing, that he intended to become a witness.

There is neither principle nor statutory provision that, necessarily,
makes a person a witness to a will merely because he subseribed his name
in the place where such witnesses usually subscribe their names, nor
that prevents the person whose name is so subscribed, or any person
interested, from explaining how and why the subscription came to be
made, and that, in fact, the person so subseribing was not a witness, as
he purported by the writing to be. "The subscription in such connection
would be evidence—strong evidence—that the person subscribing in-
tended to be a witness, but the contrary might be shown. And so, also,
where the subscriber in such connection denied that he was such a wit-
ness, it might be shown that he subscribed as such. And so, also, if the
subscribing witnesses were dead, while the strong presumption would be -
that they were such, especially if there were a formal attestation clause,
the contrary might be shown. Otherwise the grossest injustice might be
domne to parties claiming under or against the will, and also to persons
purporting to be witnesses, but really were not such, because of facts
perfectly explicable. Theobald on Wills, 30; In the Goods of Walson,
1 Court of Prob. and Div., 267; Gwriffeths v. Griffeths, 2 ibid., 300;
In the Goods of Sharman, 1 Prob. and Div., 661; In the Goods of Mur-
phy, 1 Ir. R. Eq., 300; Crowell v. Kirk, 3 Dev., 355; Old v. Old, 4 Dev.,
500; Bell ». Clark, 9 Tred., 239 ; Hampton v. Hardin, 88 N. C., 592.

It may be that if one purporting to be a subscribing witness

(44 ) was examined in the course of the probate proceeding of the will
he could not afterwards be allowed to say that he was not-such
witness, upon the ground that it was settled and adjudged that he was;
but certainly this cannot be so, when the person purporting to be such
witness was not examined and not before the court, as a third witness
to the will need not be, where it is proven in common form. We caninot
conceive of an adequate reason why such a witness, not so before the
Probate Court, shall be precluded, after the will is proven, from proving
before a court having jurisdiction in a proper case, when it becomes
material to do so, that he was not such witness. Not to allow him to do
50 might do him grievous injustice. It is true such a witness might have
a strong motive, in that the testator devised or bequeathed to him prop-
erty of great value, to commit perjury or to suborn witnesses, but this
would weigh againgt him in addition to the presumption of faet that he
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_subscribed as a witness. The burden of proof is on him, and the greater

it will be if there was a formal attestation clause to the will. Moreover,
the motive to commit perjury and pervert the course of justice is not
greater in such case than in many others of equal importance. The
statutory provision first above cited does mnot, nor does any other, in
terms or by reasonable implication, prevent the person purporting to
be a witness to & will, from showing in any proper case that he is not
such.

We are, therefore, of the opinion that the testimony offered by the
appellant on the trial, which was objected to and rejected by the court
as inecompetent, should have been received. If it had been received it
would have gone directly to prove that the appellant was not requested
by the testator, nor did he consent, to witness the will under which he
claimed ; that he simply witnessed the signature of a witness to the will
who identified himgself and the signature as his by his cross-mark, sup-
posing that such attestation itself required a witness. The appel-
lant was not examined, when the will was proven, as a witness (45 )
thereto or at all. If the facts were as the evidence rejected tended
to prove, he was not such witness, and, as we have seen, he had the
right to prove that he was not. So far as appears the evidence was com-
petent, and should have been received.

The learned counsel of the appellees, in his elaborate and well-con-
sidered argument, cited and relied upon several English cases; but upon
a careful examination of them we do not think they seriously contravene
what we have said. The case most relied upon is that of Nigan v. Bow-
land, 11 Hare, 157 (45 Eng. Chan. R., 158). In that case there was a
complete formal clause of attestation; the witness, whose right was in
question, attested the signature of the two subscribing witnesses to the
will, who each made his cross-mark, but he did not subscribe in terms
as a witness for that purpose. The Vice-Chancellor held, in an opinion
of about half a dozen lines, that “upon the face of the document and of
the attestation clause the defendant Nigan must be held to be a witness
to all that the clause contained.” He gave no reason for or explanation
of the ground of his decision, nor did he cite any authority. The case
is not a satisfactory one, as it seems to us, and certainly does not har-
‘monize with other English cases, some of which are cited supra. He
admits the case is a hard one, and said that if the parol evidence were
admissible it would not be suflicient to countervail that which the writ-
ten document afforded. It would seem that his decision could rest, prop-
erly, only on that ground. In Cozens v. Crant, L. J. (New Series), 840,
the witness really subscribed his name as such to the will, and the Master
of the Rolls held that, although the witness subscribed as a token of
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approval of the will, at the request of the testator, such attestation
invalidated the bequest, the English statute being almost precisely like
that of this State. In Taylor v. Mells, 1 Moody & Robertson, 288, it was
held by Lord Denman, C. J., that a devise to a subscribing witness
(46 ) to the will was void, although there were other witnesses suffi-
cient in number to prove the will. He said to counsel: “You
assume too much; the evidence of the devisee was not wanted on this
particular occasion; but it might be wanted on other occasions. Sup-
posing all the other subseribing witnesses should die, would not the
evidence of this fourth interested witness then become necessary?” In
Bonfield v. Bonfield, 32 L. J., 668, the witness really attested the will.
There is error. The appellant is entitled to a new trial, and we so
adjudge.
Error. Venire de novo.

Cited: In re Will of Margaret Deyton, 177 N. C., 505.

W. C. POWELL ET AL v. W. B. ALLEN gT AL.

Abuse of Legal Process—Restitution, When Ordered—Amendment—
Jurisdiction—Injunction.

1. A. brought an action of claim and delivery before a justice of the peace,
and took the property from the defendant under the process of that court.
Upon the trial the justice ruled that he had no jurisdiction, made an
order of restitution, and gave judgment in favor of the defendant for
$150, as the value of the property in dispute, to be collected in the event
the property was not restored. A. then brought an action in the Superior
Court to restrain the collection of the judgment for $150. A restraining
order was denied him, and he paid the $150. Afterwards the judge per-
mitted A. to amend his complaint so as to set up the payment of the $150
and demand judgment for same: Held, (1) that denial of restraining
order was proper; (2) that as the $150 was not paid until after the action
was brought, it was error to allow the amendment; (3) that the allow-
ance of such amendment was also erroneous because it changed the action
and made it substantially a new one; (4) that the demand for the $150
sounded in contract, and therefore the Superior Court had no jurisdiction
of an action to recover it.

2. A party will not be permitted to take any advantage obtained by the abuse
of legal process, nor will the courts permit the opposite party to be prej-
udiced thereby.

3. The courts will promptly enforce restitution of property taken by abuse
of legal process, and will not proceed to administer the rights of the
parties until such restitution is made.
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Crvir, actiow tried before Avery, J., at April Term, 1888, of ( 47)
Franxkiin Superior Court.

The plaintiffs brought their action in the court of a justice of the
peace against the present defendants, to recover possession of a mule
and certain eotton, of greater value than $50, and under the ancillary
proceedings of claim and delivery the property was delivered to the
plaintiffs in that action, who are the plaintiffs in the present one. In
the course of the action the justice of the peace dismissed the same, upon
the ground that his court had not jurisdiction of the cause of action, and
gave judgment of restitution of the property against the plaintiffs, and
an alternative judgment in that connection against them for $150 in
favor of the defendant. :

The plaintiffs having failed to restore the property to the defendants,
an execution was issued upon the alternative judgment, and the sheriff
was about to enforce the same when the present plaintiffs brought this
action to obtain an injunction to restrain him from collecting the money,
upon the ground that the property belonged to the plaintiffs, and if they
paid the money they might not be able to recover the same, ete. A judge
at chambers denied the motion for an injunction pending the action
until the hearing upon the merits. Afterwards the plaintiffs paid the
money in discharge of the alternative judgment, and by leave of the
court amended their complaint, alleging that money so paid belonged
to them, ete.

On the trial, after the jury was empaneled, the defendants moved the
court to dismiss the action on the grounds:

1. That the complaint did not state facts sufficient to constitute ( 48 )
a cause of action.

2. That the alleged cause of action, to wit, the collection of the sum
of one hundred and fifty dollars, has arisen since this action was brought,
as appears from the supplemental complaint.

3. That there is a want of jurisdiction, in that this court eannot try
an action to recover one hundred and fifty dollars, alleged to have been
wrongfully paid to the sheriff, when it appears that it was collected by
the sheriff under process rightfully issuing from the court.

Thereupon the court gave judgment for the defendants for costs.

Plaintiffs excepted to the ruling of the court and the judgment, and
appealed to this Court.

C. M. Cooke for plaintiffs.
N.Y. Gulley and F. 8. Sprusll for defendants.

Merrivon, J., after stating the case: It is not alleged that the judg-
ment of restitution and the alternative judgment mentioned in the com-
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plaint, before it was amended, were in any respect improper or subject
to valid objection. Indeed, inasmuch as the justice of the peace decided
that he had no jurisdiction of the cause of action and dismissed the
action, it was his duty to require the property, improperly seized and
placed in the possession of the plaintiffs in that action, to be restored
to the defendants therein, and in case of default in this respect that the
value of the property be paid to them.

The court could not allow an improper and illegal nse and abuse of its
authority and process to prejudice a party, nor will it allow the moving
party in such case to take advantage thereby. It will, on the contrary,
and it is its duty, as far as practicable, to restore the parties to the same

status in all respects that each had when the authority of the
(49 ) court was at first improperly exercised, and its process put in

operation. Nor will the court delay to do so, or allow its purpose
to be obstructed in any way; its integrity, duty, and absclute fairness
in all things alike prompt it to such a remedial course of action. Nor
will it proceed to administer the rights of the parties until such restitu-
tion shall be made. Perry v. Tupper, 11 N. C., 385; Mantz v. Howard,
82 N. C., 125.

The court, therefore, properly refused to grant the injunction as de-
manded by the complaint.

It appears from the amended complaint that the plaintiffis paid the
defendants one hundred and fifty-eight dollars and seventeen cents in
discharge of the alternative judgment mentioned, and they allege that
the money thus paid belongs to them, and they seek to recover the same
in this action.

There arc two inseparable obstacles that prevent such recovery: First,
the Superior Court did not have original jurisdiction of the sum of
money demanded. It being less than two hundred dollars, was within
the exclusive jurisdiction of the court of a justice of the peace. This
action is not brought to recover the property mentioned—the plaintiffs
have that in their possession—but the money which they allege they
ought not to have been required to pay, and therefore the defendants
have it as money had and received to their use. Waiving all possible
tort, they contend that the law implies a contract or promise on the
part of the defendants to pay them the money. The demand is not,
therefore, for a tort, in any possible view of it, of which the Superior
Court has jurisdiction. Winslow v. Weith, 66 N. C., 432; Latham ov.
. Rollins, 72 N. C., 454; McDonald v. Cannon, 82 N. C., 245; Burbank
v. Comrs., 92 N. C., 257.

Secondly, the cause of action arose after the action began. It appears
from the allegations of the amended complaint that the money which

56



N.C.] FEBRUARY TERM, 1889.

EpwaArDps v. BOWDEN,

the plaintiff paid to the defendant, and which they seek to re- ( 50)
cover, was paid some time after this action was brought. It is
settled that, ordinarily, the cause of action must have existed at the
time the action began.

Moreover, the introduction of such new cause of action could not be
allowed, the defendant objecting, because it changed the action and
made it substantially a new one. This could not be allowed. Kramer
v. Hlectric Light Co., 95 N. C., 277; Clendenin v. Turner, 96 N. C., 416;
Glover v. I'lowers, 101 N. C., 134; Bynum v. Comrs., tbid., 412.

No error. Affirmed.

Cited: Bolick v. B. R., 138 N. C., 871; Sewing Machine Co. v. Berger
181 N. C., 261.

EDWARDS & MURCHISON v. RICHARD E. BOWDEN anxp His WIFE,
BETTIE J. BOWDEN.

Married Woman—~Euvidence to Rebut Froud in Execution of Deed of.

When, in an action to foreclose a mortgage on land belonging to a married
woman, she alleged that her signature to the mortgage was obtained by
fraud of the plaintiff and fear and compulsion of her said husband, etc.,
it was competent for the plaintiff to offer a deed executed by the feme
and her busband a year after the date of the mortgage, purporting to
convey a part of the land embraced in the mortgage, for the purpose of
paying a part of the mortgage debt, to rebut the testimony of the feme
defendant tending to establish the truth of her allegations.

CrviL acrron for the foreclosure of a mortgage deed, tried before
Graves, J., and a jury, at Fall Term, 1888, of the Superior Court of
(REENE.

Among other things the defendant Bettie J. Bowden alleged that she
was a feme covert at the time the mortgage was executed, and
that the land attempted to be conveyed was her sole and separate (51 )
property, and that her signature to said mortgage deed was ob-
tained by the fraud and collusion of the plaintiffs, and the threats, fear
and compulsion of her husband, and that her husband threatened to
abandon and leave her unless she signed the mortgage to plaintiffs. It
was alleged and proved that at the time the feme defendant signed said
mortgage she was confined to her bed with sickness, and had been so con-
fined for two weeks or more. There was no allegation or proof that the
plaintiffs knew that her husband threatencd to leave her if she refused
to sign the mortgage to plaintiffs.
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On the trial, plaintiffs offered in evidence a deed from plaintiffs and
defendants to one Mary J. Pate, purporting to convey a part of the
land attempted to be conveyed in said mortgage, and which was exe-
cuted a year after the mortgage, for the purpose of raising money to
pay off a part of said mortgage debt, for the purpose of rebutting the
allegation that she signed said mortgage through fear of her husband,
which evidence was objected to by the defendant, and rejected by the
eourt, to which ruling the plaintiffs excepted.

The defendant Bettie J. Bowden testified in her own behalf as fol-
lows: R. E. Bowden, my husband, brought the mortgage and said if I
did not sign it he would leave me; Edwards, one of the plaintiffs, came
in; I was sick; he talked to me much about his kindness to my hus-
band; I told him I did not want to give a mortgage on my land; he
said Bowden had given him an agreement to give him a mortgage on
land; he said he would prosecute my husband for false pretense, and
put him in jail if I did not sign the mortgage; my husband was in the
habit of getting intoxicated, and when so was violent; I never signed
the mortgage willingly and voluntarily; I was afraid he would do what

he threatened.
(52) Exceptions were taken by the plaintiff to the instructions
given by the court; but as the appeal is disposed of upon the
exception to the exclusion of testimony, it is unnecessary to set out the
charge here. There was a verdict for the defendants, and the plaintiffs
appealed.

W. C. Monroe (by brief) for plaintiffs.
G. M. Lindsey for defendants.

Surpmrrrp, J. We are of the opinion that a new trial should be
granted, because of the rejection of the testimony offered by the plain-
tiffs, '

It is true that if the deed were executed under duress, and for that
reason void, it could not be validated by the fact which the plaintiffs
sought to prove. But it was not offered for that purpose, but to rebut
“the allegation that she signed said mortgage through fear of her hus-
band.” The alleged fact that a year after she signed the deed which
is the subject of this controversy, she voluntarily (as far as we can see)
joined the plaintiffs in the execution of the rejected deed of mortgage
upon a part of the same land, and for the purpose of paying plaintiff’
mortgage debt, would, it seems to us, be clearly relevant to the issue
before the jury. They might well have inquired why did she not re-
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pudiate the whole transaction instead of recognizing it by joining in the
execution of the second deed? It may be that she could have fully ex-
plained her act so as to repel the imputed inconsistency; but, be that
as it may, we think the plaintiffs were entitled to the testimony offered.
Error. Venire de novo.

(53)

DAVENPORT & MORRIS v. J. R. TERRILL.
New Trial—Judrcial Discretion.

Granting a new trial, on the ground that the verdict is against the weight of
the evidence, is a matter within the discretion of the judge below, and not
reviewable unless it appear that the judge was influenced in the exercise
of such power by an erroneous view of the law.

Civin actionw tried on appeal from the court of a justice of the peace
at the April Term, 1888, of the Superior Court of Wake County, before
Shipp, J.

The material facts are stated in the opinion.

W. J. Peele for plaintiffs.
C. M. Busbee for defendant.

Avery, J. The record contains but one exception. After verdict for
the plaintiffs, the defendant’s counsel moved the court for a new trial
because the verdict was against the weight of evidence. The motion
was argued by counsel. During the discussion the court (judge) re-
marked that if he had been on the jury he would have found differ-
ently, but that it was a small matter, or that there was a small amount
involved, and the case ought not to be tried again. The motion was not
then disposed of, but afterwards the court, upon consideration and in
the exercise of its diseretion, discharged the rule for a new trial. Ap-
peal by defendant.

On the argument in this Court counsel raised no question as to the
diseretionary power of the judge below to grant or refuse a motion of
this kind. We cite only one late case reaffirming the settled principle—
Redmond v. Stepp, 100 N. C., 212.

But when it appears that the judge was influenced in the
exercise of such power by an erroneous view of the law, this (54)
" ruling ean be reviewed, and ought to be reversed on appeal in this
Court. Vest v. Cooper, 68 N. C, 131. In the case before us the rule
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for a new trial was discharged by the court “upon consideration and in
the exercise of its discretion,” not at the time when the remark which is
set forth in the assignment of error was made, but afterwards. We must
aceept the statement in the record, and as the motion was refused after
deliberate consideration and in the exercise of an admitted power, it is
useless to speculate as to whether there would have been error for which
a new trial might be awarded, if it clearly appeared that his Honor was
influenced by the consideration that only a small amount was involved
in the controversy settled by the verdiet.
No error, Affirmed.

Cited: Edwards v. Phifer, 120 N. C., 406.

»

PATRICK ELLINGTON v. H. H. ELLINGTON axp W. N. ELLINGTON.
Idiots and Lunalics, Deeds by—Color of Tutle.

1. The deed of a person non compos is color of title, and possession under it
for seven years ripens into title against those not under disability.

2. A cause of action to set aside a deed executed by one alleged to have been
non compos arises immediately upon its execution, and the period within
which the action may be brought is prolonged three years after the resto-
ration of reason, or if he continues insane, a like period for those to
whom the estate would have descended.

3. When one who takes a deed from an alleged lunatic and goes into the pos-
session of the land described would have been one of the heirs of the
property in the absence of the deed, his possession is adverse from the
delivery of the deed, and the statutory bar of seven years is applicable
in his favor against those who would have been tenants in common with
him.

(55)  Crvin action tried before Graves, J., at October Term, 1888,
of the Superior Court of Vance.

The complaint filed in this action, which was begun on 17 December,
1887, alleges that Bevil Ellington, being the owner of the tract of land
therein deseribed, made up of several parcels and containing about 443
acres, by deed executed in October, 1865, conveyed the same to the de-
fendants Horace Ellington, a son, and William N. Ellington, the hus-
band of his daughter Polly, together with the stock, farming implements
and other articles of personal property on the plantation, upon the sole
consideration of the support of the grantor and his wife during the
residue of their respective lives.
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Tt avers further, in reiterated allegations, that the said Bevil was at
the time advanced in age, of enfeebled mind and body, unable to under-
stand and measure the consequences of his act to manage and dispose
of his property from want of legal capacity, and was, morcover, sus-
ceptible to undue influence, taking advantage of which the defendants,
by false and fraudulent representations and the exercise of that control
which they had acquired over him, procured the making of said deed for
the very inadequate consideration expressed therein.

It states that thercafter the said Bevil broke up falming and went
himself to live with his som Hovace, in whose house and with whose
family he continued to reside until his death in August, 1869, while his
wife went to and took up her abode with her daughter Polly, wherc she
remained until her death in 1867.

The prayer of the plaintiff, also a son of the said Bevil, is that said
deed be declared and adjudged void for the causes aforesaid, and he be
admitted to share in the said pr operty as in case of an intestacy, and for
general relief.

The answer distinctly and in detail controverts all the averments as
to an unsound mind and the want of legal capacity in the said
Bevil to make an effectual disposition of his estate; denies the ( 56 )
exercise of, or attempt to exercise, any undue or improper influ-
ence in procuring the deed and the alleged inadequacy of the obligation
assumed as the consideration of the deed, and sets up a defense under
the statute of limitations to the action, and the possession under the
deed, which, if invalid, is color of title, for more than seven years before
the institution of the suit.

The only issue submitted to the jury, and this without objection, was
in these words: .

“Is the plaintiff’s cause of action barred by the statute of limitations#’

Under the instructions of the court as to the law arising upon the
facts admitted, as set out in the complaint, for the purpose only of
raising the question of the effect of the lapse of time, and reserving the
other matter in controversy in the pleadings for further trial in the
event of the defense under the statute, and from possession under the
deed, being overruled, the issue was found in the affirmative.

Judgment being entered in conformity with the verdict rendered in
pursuance of the direction given to the jury to so find, upon the facts
stated in the complaint, the plaintiff, understood as excepting thereto,
appeals.

J. B. Balchelor for plainiiff.
E. C. Smith for defendants.
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Surrna, C. J., after stating the case: From the time of making the
deed the defendants held possession of the land thereunder until the
death of the grantor in August, 1869, and thereafter for a period of
more than seventeen years, during all of which, except a half month,
the statute was in full operation before the suit was brought.

Assuming the deed to be voidable, the possession under it, as color of

title merely, in the absence of any indication of imperfection or
( 57 ) infirmity apparent upon its face, would ripen into a good title

after the expiration of seven years, unless within three years
after the “coming of sound mind,” according to the Revised Code, ch.
65, see. 1, and The Code, sec. 148 (the same language being used in
each), the person so entitled commence his suit or make entry on the
land. If the disability continued during life and for a period thereafter
sufficient to complete the preseribed time of seven years, the title would
be perfected in the occupant, subordinate only to a right in the heir to
sue for the recovery of the land for the space of three years next after
his death. The running of the statute against the action and to con-
summate the title would be concurrent after the decease of the grantor.

The cause of action to set aside the deed arises at once upon its execu-
tion, while the running of the statute was so far arrested in favor of the
grantor, supposing bim to be of unsound mind, as to admit of the pro-
longed period of three years after the restoration of reason, or, as we
think, after death, to those to whom the estate would have descended,
in the absence of any new interrupting personal disability in which to
institute suit. Swummerlin v. Cowles, 101 N, C., 473.

In this view of the case, and aside from the claim of title under the
deed as affording color of title, with the support of the hostile posses-
sion held for the preseribed time, the bar to the action is complete and
effective, whether the former statute or that substituted in The Code
be applicable to the case.

‘While we deem the law settled in this State, whatever may have been
the rulings elsewhere, by the case of Riggan v. Green, 80 N. C., 236,
that the deed of one non compos is voidable and not vord, it can make
no difference when such is offered as evidence of color of title only,
whether it be the one or the other, to sustain a possession under it.

Color of title, in connection with an adverse claim and occupa-

(58 ) tion, has been held to perfect the title when furnished by a deed
from husband and wife, when there has been no privy examina-

tion of the latter (Pearce v. House, 2 Hay., 386); when the deed was
executed in the name of a principal, and the agent professing to have
authority had none to make it (H#ll v. Wilton, 2 Murph., 14); when it
was made by a person known by the grantee to have no title (Reddick
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v. Leggat, 3 Murph., 539); when the deed has never been registered
(Campbell v. McArthur, 2 Hawks, 33; Hardin v. Barrett, 6 Jones Law,
159; Hunter v. Kelly, 92 N. C. 285) ; when the deed is fraudulent and
the posses’sio‘n has been adverse for the prescribed period, after a sale by
the creditor (Pickett v. Pickett, 8 Dev., 6; Hoke v. Henderson, ibid.,
12) ; where the possession is under an act that is unconstitutional (Fpus-
copal Church v. Newbern Academy, 2 Hawks, 233).
Color of title, as defined by Gaston, J., speaking for the Court, and
with the hesitating assent of the Chief Justice, who favored a less cir-
cumscribed statement of the proposition, in Dobson v. Murphy, 1 D. &
B., 586, requires a party to have “some writlen document of title pur-
porting to pass the land, and one not so obviously defective that it would
not have misled a man of ordinary capacity.” Not dissimilar is the defi-
nition given in Tate v. Southard, 3 Hawks, 119.
The contention of counsel that, inasmuch as, but for the deed, the
inberitance would descend to the plaintiff and defendants as tenants in
common, the-relation thus created prevents the statutory bar until after
the expiration of twenty years, according to the ruling in Hicks v. Bul-
lock, 96 N. G, 164; Page v. Branch, 97 N. C., 97, and Breden v. Mc-
Laurin, 98 N. C,, 307, is not tenable. The adverse holding here is under
a title derived from the deed, and began at its execution, and its character
was not changed by the grantor’s death. The estate in its entirety was
in the defendants, and while the deed remained in force there was no
estate to descend. The plaintiff, if his allegations were true

and the statutory bar did not intervene; could bring his action ( 59 )
as he does, to annul the conveyance, and the relations between

him and the defendants would be hostile, as they were before, between ‘
the latter and the maker of the deed.

In no view of the case can the plaintiff prevail, and the judgment

must be and is affirmed.
No error. Affirmed.

Cited: Avent v. Arrington, 105 N. C., 390; McMillan v. Gambill, 106
N. C,, 361; Creekmore v. Bazter, 121 N. C., 33; Bond v. Beverly, 152
N. G, 61; Pruitt v. Power Co., 165 N, C., 416; Norwood. v. Totten, 166
N. C,, 650; Gann v. Spencer, 167 N. C. 430; Butler v. Bell, 181
N. C,, 89.
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E. B. JORDAN v. JOHN W. BRYAN.

Review of Facts in Supreme Court—Landlord’s Lien—Rent and Ad-
vances, When Payable—Waiver of Lien—The Code, Sections 1754,
1755, 1759.

1. The Supreme Court will not review the facts found by a referee, and
adopted by the judge below, in an action of claim and delivery.

2. Though the constructive possession of the crop is vested by statute in the
landlord, yet, during the cultivation and for all purposes of making and
gathering the crop, the actual possession is in the tenant until the rent
and advances become due or a division can be had.

3. The landlord cannot bring claim and delivery for the crop before the time
fixed for division, unless the tenant is about to remove or dispose of the
crop or abandon a growing crop.

4. If the tenant, at any time before satisfying the landlord’s liens for rent
and advances, removes the crop or any part of it he becomes liable civilly
and criminally.

. Defendant cultivated plaintiff’s land on shares during the year 1887; the
plaintiff agreed to make, and did make, advances to defendant. 'The time
agreed on when the advances should be due and demandable was when all
the crops were gathered and divided. 'There was no agreement as to the
time when the crops should be divided. Plaintiff and defendant divided
the corn and defendant removed his share thereof. On 26 November,

. 1887, before all the crop was gathered, the plaintiff demanded the crops
then gathered, and upon defendant’s refusing to surrender them, brought
claim and delivery therefor: Held, (1) that the action was prematurely
brought, because plaintiff’s right to demand his rent and pay for advances
did not accrue until the crop was gathered and ready for division;.(2)
that by dividing the corn the plaintiff waived and lost his lien on defend-
ant’s share thereof.

o

{60) Crvir action tried before Awvery, J., at October Term, 1888,
of the Superior Court of the county of Wavwe.

The action commenced 26 November, 1887, is brought to recover cot-
ton, cotton seed, corn and fodder of the aggregate value of $117.50, as
alleged in the complaint, which were taken under the ancillary proceed-
ing of claim and delivery, but returned to the defendant, he having given
the requisite undertaking.

There was a reference, under The Code, to W. C. Monroe, Esq.,
whose report of finding of fact was, in substance, that the defendant
John W. Bryan cultivated the land of the plaintiff E. T. Jordan for the
year 1887 on shares, the plaintiff agreeing to furnish the team and agri-
cultural implements, and to furnish Bryan with supplies, and Bryan to
furnish the labor.
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The defendant raised on the land during said year a crop of corn,
cotton, ete. (set out in full in the report), and the plaintiff advanced to
the defendant the sum of $41.47. The plaintiff and defendant divided
the corn, each taking his share thereof, and the defendant removed his
part from the premises of the plaintiff before the bringing of this action.
The plaintiff has received no other part of said erops. All the crops,
except the defendant’s part of the corn, were on the premises of the
plaintiff at the time of bringing this action, and a part of the crop was

- ungathered. The defendant, after the bringing of this action, offered to
the plaintiff his part of the fodder, cotton, and eotton seed.

The time agreed on when the advances made for 1887 should be
due and demandable was when all the crops were gathered and ( 61)
divided. There was no agreement as to the time when the crops
should be divided. . . . The plaintiff, before bringing this action,
demanded the erops mentioned in the complaint of the defendant.

The referee found, as conclusions of law, that, conceding that the
agreement created the relation of “landlord and tenant” between the
plaintiff and defendant, “the rent which the defendant was to pay was
due and demandable on 1 January, 1888, or at least not before the whole
of the crop was gathered and ready for delivery, and the advancements
when all the crops were gathered and ready for division; that, by the
division of the corn and delivery to each of his share thereof, the plain-
tiff lost all lien that he may have had on the share of the defendant
therein for advances and rents out of other parts of the crop; that after
the division of the corn and delivery to each of his part thereof, the
defendant had a right to remove his part thereof from the premises of
the plaintiff without paying for advances or the rent out of other parts
of the crop or giving the plaintiff notice or gaining his consent to said
removal; that until the crops were gathered and in condition to be
divided, and up to the time when the rents or advances were due and
demandable, the defendant was entitled to the actual possession of the
crops, and the plaintiff only to the constructive possession thereof; that
at the time of bringing this action the plaintiff had no cause of action
against the defendant for the detention of the property described in the
complaint; that the defendant is entitled to the possession of the prop-
erty deseribed in the complaint; that John W. Bryan recover judgment
against the plaintiff E. B. Jordan and his surety, N. G. Holland, for
his costs.”

The plaintiff filed the following exceptions to the referee’s report:

1. That so much of his finding of facts as finds that “the time
agreed on when the advances made for 1887 should be due and ( 62)
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demandable was when all the crops were gathered and divided” is erro-
neous, as there was not sufficient evidence to support such finding.

2. That the conclusion of law of the referee which finds “that the
rent which the defendant was to pay the plaintiff was due and demand-
able on 1 January, 1888, or at least not before the whole of the crops
were gathered and ready for division, and the advancements when all
the crops were gathered and ready for division,” is erroneous.

3. That the conclusions of law which find “that by the division of
the corn and delivery to each of his share thereof the plaintiff lost all-
lien that he may have had on the share of the defendant therein for
advaneces and rents out of other parts of the crop” are erroneous.

4. "That the conclusions of law which find “that after the divisien of
the corn and the delivery to each of his part thereof, the defendant had
a right to remove his part from the premises of the plaintiff without
paying for advances or the rent out of other parts of the erops, or giving
the plaintiff notice or gaining his consent to said removal,” are er-
roneous.

5. That the conclusions of law which find “that until the crops were
gathered and in condition to be divided, and up to the time when the
rents or advances were due and demandable, the defendant was entitled
to the actual possession of the crops, and the plaintiff only to the con-
structive possession thereof,” are erroneous.

6. That the conclusions of law which find “that at the t1me of bring-
ing this action the plaintiff had no cause of action against the defendant
for the detention of the property described in the complaint” are
erroneous.

7. That the conclusions of law which find “that the defendant is en-
titled to the possession of the property described in the complaint” are

€rroneous.
(63) 8. That the conclusions of law which find “that the defendant
John W. Bryan recover judgment against the plaintiff E. B.
Jordan and his surety, N. G. Holland, for his costs” are erroneous.

His Honor overruled the exceptions of the plaintiff and gave judg-

ment for the defendant, from which the plaintiff appealed.

W. R. Allen and I. F. Dortch for plaintiff.
W. H. Kitchen for defendant.

Davis, J., after stating the case: The first exception is to the finding
of fact when there was not sufficient evidence to support it. None of
the evidence is sent up with the record, and the question sought to be
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raised by the first exception is not before us, and if it were, it is not for
us to pass upon the weight of evidence.

By section 1754 of The Code all crops raised on lands rented or leased
“shall be decemed and held to be vested in possession of the lessor or his
assigns at all times until the rents for said lands shall be paid,” ete.,
and the “remedies in an action upon a claim for the delivery of personal
property” are given to the lessor or his assigns, “against the lessee or
cropper, or the assigns of either, who shall remove the crop or any part
thereof from the lands without the consent of the lessor,” etc. Section
1755 gives a like remedy to the lessee or cropper for the recovery of such
part-of a crop as he in law, and according to the lease or agreement,
may be entitled to,” whenever the lessor or his assigns “shall get the
actual possession of the crop or any part thereof, otherwise than by
tha mode prescribed” in section 1754.

The case before us is clearly distinguishable from Livingston v.
Farish, 89 N. C., 140, cited by counsel for plaintiff, and similar cases
referred to. In that case the tenant was to pay 450 pounds of cotton as
rent, and the rent and sums advanced for supplies were to be
due on 1 October, 1881. The defendant cultivated and gathered ( 64)
the erop, and refused to “pay the rent and sum due for supplies.”

The court below instructed the jury “that the action of clawm and
delivery would not lie under the statute unless some part of the crop had
been removed from the premises by the defendant.” By the terms of
the agreement the rent and supplies were due 1 October; the crop had
been gathered, and the landlord was entitled to the remedy by claim and
delivery, not simply by virtue of his constructive possession under the
statute, but by his right to the actual possession, the rent and advances
having become due, and the refusal to deliver the cotton was a denial
of the landlord’s righis to possession, and by a fair construction of the
statute this Court held that he was entitled to claim and delivery, and
the ruling of the court below was reversed.

Though the constructive possession of the crop is vested by statute
in the landlord, for the very obvious purpose indicated by the statute of
protecting his lien, yet, during the cultivation and for all purposes of
making and gathering the crop, the actual possession is in the tenant
until such time as the rent and advances shall become due or a division
can be had.

In S. v. Copeland, 86 N. C., 694, it is said: “Notwithstanding the
provision of the first section (ch. 283, Acts of 187677, now sec. 1754
of The Code), the whole tenor of the act contemplates the right of the
lessee or cropper to hold the actual possession until such time as a
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division may be made,” and this against the lessor himself. It was never
contemplated that while the crop remained on the land, with no attempt
or purpose on the part of the tenant to remove or so dispose of it as to
deprive the landlord of his security, he should have the remedy of claim
and delivery.

The remedy was designated for his protection, and it cannot, either

by the terms of the statute or by any fair construction, be re-
(65 ) sorted to before the time fixed for division, unless the tenant is

about to remove or dispose of the crop or abandon a growing
crop; otherwise, the tenant might be sued for parcel of the crop as it
was gathered. Neither the language nor the spirit of the statute will
permit this.

If the tenant, at any time before satisfying the liens of the landlord,
removes the crop or any part of it, not only hag the landlord the civil
remedy given by the statute, but the tenant subjects himself to a erimi-
nal prosecution. The Code, sec. 1759.

Nothing of this kind is alleged by the plaintiff against the defendant
in this case, and the foregoing declarations as to the law applicable to
them dispose of the fifth, sixth, seventh and eighth exceptions of the
plaintiff adversely to them.

We think the plaintiff’s right to demand his rent and pay for advance-
ments was when the crop was gathered and ready for division, and the
second exception was properly overruled by his Honor.

The question involved in the third and fourth exceptions must also
be disposed of adversely to the plaintiffi—the divigion of corn by the
plaintiff and defendant, “each taking his share thereof” to the appro-
priatién, possession and removal of his “share thereof” by the defendant,
and a recognition of his right thereto. Curtis v. Cash, 84 N. C., 41.

No error. Affirmed.

Cited: Smiath v. Tindall, 107 N. C., 91; Perry v. Bragg, 111 N. C,,
166 Jarrell v. Dandel, 114 N. C., 214; Harris v. Smith, 144 N. C., 441;
S. v. Townsend, 170 N. C., 696; Sturtevant v. Cotton Mills, 171 N. C.,
1205 Chemical Co. v. Long, 184 N. C,, 399.
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(66)
W. A. WHITEHEAD v. M. M. SPIVEY. ‘

Practice—In Supreme Court—Motion to Amend Case on Appeal—
Homestead—Fraudulent Conveyance—LEstoppel.

1. A motion will not be entertained in the Supreme Court to allow an appel-
lant to file a record of proceedings subsequent to the appeal, and inde-
pendent of it, for the purpose of making a case here substantially differ-
ent from the one tried in the court below, nor will the case be remanded
for a like purpose.

2. Where a judgment debtor has conveyed the tract of land on which he lived
to a son, in fraud of creditors, and after judgments were obtained and
executions issued against him, other lands, valued at less than $1,000 by
the appraisers and not including that tract, were allotted to him as a
homestead, and he made no exception thereto, he was estopped from
claiming that the homestead should be extended to the land so fraudu-
lently conveyed, and its sale under execution and sheriff’s deed would
make a valid title in the purchaser.

Actiox oF BrEoTMENT tried before Philips, J., and a jury at April
Term, 1888, of the Superior Court of Moore County.

The plaintiff introduced evidence tending to show that one J. B. Cole
was the owner of the locus #n quo in 1874. He then introduced a deed
from said Cole to M. M. Spivey, dated 16 September, 1874, conveying
the locus i quo to him in fee. He then introduced evidence of a judg-
ment in favor of W. A. Whitehead and T. H. McKay, partners, trading
as W. A. Whitehead & Co., against said M. M. Spivey, for six hundred
dollars ($600), rendered in this court on 12 August, 1878, and docketed
19 August, 1878, upon two notes for three hundred dollars ($300) each,
dated 13 January, 1876, and due on 1 April, 1876; and also of a judg-
ment. in favor of same plaintiffs and against same defendants and one
D. M. Lemons for one hundred and five dollars ($105) damages, ren-
dered in this court on 4 August, 1879, and docketed 20 August,

1879. That on each of said judgments an execution, returnable ( 67 )
to the Spring Term, 1880, was issued to the sheriff of Moore
County, and that under them he caused the homestead and personal
property exemptions of M. M. Spivey to be allotted on 16 December,
1879, the homestead being appraised at $766.

A copy of the homestead return is made a part thereof, together with
the execution and return of the sheriff thereon.

There was no evidence that said M. M. Spivey excepted to or appealed
from the said allotment by the appraisers, or that he took any steps to
have the allotment corrected or the deficiency made up.
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The plaintiff further showed that executions issued upon said judg-
ment, they being alive and not dormant, returnable to Fall Term, 1882,
and that under those executions the sheriff sold the locus in quo without
further allotment of homestead, and that said W. A. Whitehead became
the purchaser, and the sheriff executed a deed to hlm, a copy of which
is made a part of the complaint herein.

This testimony was admitted by the court, after objection by defend-
ants, for that it had already appeared in evidence of the plaintiff that
only a partial homestead of $766 had been allotted under the former
executions in the same cases, the court reserving the question as to
whether it should not be.ruled out at a later stage of the trial.

. The defendant then offered in evidence a deed from M. M. Spivey to
Mack N. Spivey for the same land, dated 10 June, 1877, and reglstered
in Register’s office of Moore County

The plaintiff attacked said deed for fraud, and offered evidence tend-
ing to show that the said deed was made between near relatives, at night,
in secret; that it was not registered for three and one-half years; that
there was no change of possession; that M. M. Spivey was insolvent;
that the price was inadequate, and that, in fact, but a small portion of

the price had been paid, and that the deed was dated and signed
( 68) on Sunday; that said Mack N. Spivey had but little money with
which to have purchased said land, and that there was no de-
livery of the deed by M. M. Spivey to Mack N. Spivey.
" The defendant offered evidence tending to show that the land brought
a fair price, and the money was paid, and that the date of the deed was a
mistake, and that it was executed on Monday, 11 June, 1877, instead of
Sunday, and that the defendant had always resided in Moore County.

The court instructed the jury as follows:

“The sheriff’s sale and deed under which the plaintiff claims are in-
operative and void as against the defendants, because, upon the proofs
introduced by plaintiff, it appears that no full homestead has ever been
allotted to defendant in execution, but only a partial homestead, valued
by the appraisers at $766, both executions having been issued by the
plaintiff in the same case, and the plaintiff being the purchaser under
both,” 'and directed the jury to find the first issue in favor of the de-
fendant

To all of which the plaintiff excepted. Verdict for defendant. Motion
for new trial on account of error in judge’s charge and error in his
directing the jury to find in favor of the defendant. Motion denied.
Judgment for defendant, from which plaintiff appealed to Supreme
Court.

In this Court the appellant suggested, upon affidavit, that since the
appeal was taken the homestead has been revalued and is laid off to the
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defendant; that the land has been resold, and the plaintiff has repur-
chased it, taking the sheriff’s deed therefor, and he asked to be allowed
to file the return of the homestead proceedings and have benefit thereof
in and of his appeal; if that cannot be allowed, that the case be re-
manded to the end he can have benefit of the same in the court bélow

J.W. Hmsolale W. E. Murchison and J. C. Black for pla,mtzﬁ“ ( 69 )
R. P, Buzton for defendant.

Mzrrimor, J. (on the motion above stated, in this Court). The
motion must be denied. The appellant seeks.to help his cause of action
and his.case in this Court by mtroduclng here, summarily, substantially
a new cause of action, one that has arisen since this action began and
since this appeal was taken. The defendant has had no opportunity to
contest its application or bearing in this action. Indeed the effect of
allowing the motion as to this Court might, probably would be, to recast
the action in material respects, and allow the plaintiff to assign new
grounds of error as to rulings never made in the court below. This
could not be thought of for a moment. Nor will the Court remand the
case for the purpose mentioned. o

In the court below it would appear that the case had been tried upon
its merits as presented by the pleadings, and the plaintiff could not avail
himself of the new cause of action and one, too, arising after the action
began and since the trial therein. The Court would not allow a new
and distinet cause of action to be introduced into the action, and.espe-
cially one that has arisen since the action began. This would be sub-
versive of settled methods of procedure and tend to confusion.

This application is very different from the case of Holley v. Holley,
96 N. C., 229. In that case it appeared that the very matter in question
by the appeal had been settled and disposed of in another action, and
the pendency of the latter action was pleaded. The purpose of remand-
ing the case was to allow the adjudication of the very matter in contro-
versy to be made to appear, and thus prevent the readjudication of the
same matter.

Motion denied.

Avery, J. (on the merits of the appeal). We think that his (70 )
Honor erred when he told the jury that the sheriff’s deed for the
land in controversy was inoperative, and did not vest the title in the
plaintiff, because the two other tracts allotted to the defendant as a
homestead were valued by the appraisers in the aggregate at only seven
hundred and sixty-six dollars.
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In the case of Spoon v. Reid, 78 N. C., 244, the facts were that the
plaintiff owned a tract of land, on which he lived, and two other tracts.
He allowed his homestead to be allotted in the two tracts, and conveyed
his home place to his daughter to defraud creditors.

The transeript in that case shows, also (what does not appear in the
reported case), that the two tracts allotted were valued in the aggregate
at only five hundred dollars. In delivering the opinion of the Court,
Justice Reade says: “Without affecting the conclusion at which we have
arrived, it may be conceded that he had never conveyed his home place
in fraud nor at all, but that he owned it, and lived upon it at the time
of the lgvy and sale, and yet he could not recover, for when the allot-
ment was made to him in the other two tracts by the sheriff’s appraisers,
and he took no exceptions thereto and no appeal therefrom, and dis-
claimed title to the home place and claimed no homestead therein, he
assented to and was bound by the allotment, and the same is an estoppel
of record against him.” The principle is sustained, too, by Burton v.
Spiers, 87 N. C., 81. :

It would be unreasonable and productive of endless cheating to con-
cede to the debtor the power, after a fraudulent alienation of the most
valuable portion of his land and the selection of two small tracts, worth
less than one thousand dollars, to be allotted by the appraisers, to change
his plans when the fraud is exposed and get, as against his creditors, all

the advantage he would have had if he had, in the exercise of
{( 71) his right, selected his homestead in the tract he attempted to
convey. '

The statement of the proposition shows that the law, if so construed,
would encourage such efforts to defeat creditors, because the debtor
would take the chance of success without incurring the least risk of
paying any penalty in case of exposure.

But the report of the appraisers, being admitted to be in regular form,
operates to estop the defendant fronr claiming any additional allotment
in this Court, whether the deed to his son was valid or void. If it was
. not a fraudulent conveyance, of course the plaintiff could not recover.

As the defendant cannot, by reason of the estoppel, claim that any
portion of the land in controversy shall be added to his homestead, we
find it unnecessary to follow counsel in mere speculations as to whether
land, acquired after an allotment like this, could be added to make up
the full value of one thousand dollars, and, if so, whether it would be
done only on the petition of, or at the request of, the owner. We must
meet the numerous questions presenting new phases of homestead litiga-
tion, and decide them, when they are properly raised.
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The judge ought to have allowed the jury to determine whether the
deed executed by the defendant to his son was fraudulent and void, and
should have instructed them, if they found it was executed to hinder,
delay and defeat creditors, to find the first issue for the plaintiff.

There was error, for which a new trial will be awarded.

Error. _ Venire de novo.

Cited: Hughes v. Hodges, 102 N. C.; 264 ; Thurber v. LaRoque, 105
N. C., 314; Springer v. Caldwell, 116 N. C., 523 ; Marshburn v. Lashlie,
122 N. C,, 240; McGowan ». McGowan, tbid., 168; Oates v. Munday,
127 N. C., 446; Bonner v. Stotesbury, 139 N. C., 8; Cox v. Boyden,
153 N. C., 525.

(12)
BAKER, NEWELL & WALLACE v. H. C. BREM ET AL.

Judge’s Charge—Demurrer to Evidenco—Warranty, Action on—
Surety and Principal.

1. In an action for the recovery, as damages, of the price of an article.of
personal property which, it was alleged, and proof offered to show, was
sold with other property to the plaintiff, all guaranteed to be firsi-class,
and that the article was returned as not first-class to defendant, by his
instructions, and these facts being controverted, and the issues, was the
article first-class? and what damages, if any, has plaintiff sustained?
Held, that instructions to the jury that if they believed the evidence the
plaintiff was not entitled to recover would have been impertinent, it being
the province of the jury to pass upon the issues and of the court to deter-
mine upon the right of recovery from the facts found.

2, In such case the proper way to raise the question of plaintiff’s right to
recover was to demur to the sufficiency of the evidence, as explained in
the dissenting opinion in McCanless v. Flinchum, 98 N. C 358,

3. It was proper to instruct the jury that if the article was returned to the
defendant as unfit for its intended uses, under his instructions, it was a
rescission pro tento of the contract, and plaintiff was entitled to recover
the amount he had agreed to pay for the same, it appearing that his note
covering the amount had been assigned, before maturity, to an innocent
third party. .

4. Plaintiff having been sued by the endorsee of his note and judgment ob-
tained against him, the endorser is sufficiently protected against his
suretyship for plaintiff by a stay of execution of plaintiff’s judgment
against him, on his guaranty of the article for which the note was glven,
until plaintiff has satisfied the endorsee’s judgment.

Crviw acTion, tried before Boykin, J., at February Term, 1888, of the_
Superior Court of MECKLENBURG.
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-The action was begun 15 August, 1885, and the complaint, filed: on
oath, alleges that the plaintiffs, J. R, Newell, N. W. Wallace and I. R,
Baker, intestates of the plaintiff M. E. Baker and L. W. 8. Taylor,
entered into an agreement with the defendants H. E. Brem and F. B.
McDowell, constituting the partnership firm of Brem & MeDowell,

agents of the Watertown Engine Company, in this form:
(78)  “An agreement, made and entered into by and between Brem &
MeDowell, of Charlotte, N. C., agents for Watertown Engine

Company, and Baker, Newell and Wallace, of the other part, witnesseth:

“That the said Brem & McDowell agree to furnish the said Baker,
Newell & Wallace the following: One No. 4 mounted engine, for six
hundred and ninety dollars, one No. 3 4-wheel separator, for two hun-
dred and ten dollars, one belt 90 feet for ten dollars, total nine hundred
and ten dollars ($910), all gnaranteed to be first-class machinery, and
engine to give full six-horse power, to be ready at Charlotte, on or about
2 July, 1883, for the consideration of the payment of nine hundred and
ten dollars, as follows: Four hundred and fifty-five dollars, payable
15 October, 1883, without interest, and four hundred and- fifty-five
dollars 15 October, 1884, at interest at eight per cent per annum from
2 July, 1883.

“Note to bear even date with bill lading, at interest at eight per cent
per annum from 2 July, 1883.
" “The condition of the above contract is, that the legal title and right
to the above described property is to remain to be vested in Brem &
MeDowell, Charlotte, N. C., until all deferred payments or notes are
fully paid; and in default of any or all of the payments for said prop-
erty, as agreed, you or your agent may, without process of law, take
possession and remove said property, and retain any payment that may
have been made on account of said property, in lieu of its use or of
charges and damages on same. This order constitutes and contains the
only agreements made in relation thereto, verbal statements to the con-
trary notwithstanding.

¢In witness whereof, the parties hereunto have set their hands thls
2 July, A. D. 188.

Brem & McDowsert, [L. S.]

_Shipping Address: J. R. Bakse, [L.8.]

- J. A. NeweLt, [L.S.]
R S SO OUOSUU U N. W. WarLracs. [L:8.}”

(74) 3. That shortly thereafter N. W. Wallace executed and de-

livered to Brem & McDowell the two following described papers,

to wit : : ‘ ’ ~
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“g455. Cuasrvorre, N. C., 2 July, 1883.
~ “Omn 15 October, 1883, we promise to pay to Brem & McDowell, or
order, four hundred and fifty-five dollars, for value received, negotiable
and payable at the Commercial National Bank, of Charlotte, N. C,,
with interest after maturity at the rate of eight per cent per annum
until paid, for money loaned.

“Due 18 October, ’83. Baxzr, Newern & Warracs.”

Another note of same date and tenor, payable 15 October, 1884.

4. That J. R. Baker has since died, and M. E. Baker and L. W. S.
Taylor administered on his estate; that the defendant, in pursuance of
the said contract, delivered to the plaintiffs Newell & Wallace, and the
plaintiffs Baker & Taylor’s intestate, J. R. Baker, an engine and sepa-
rator (or threshing machine).

5. That the engine was satisfactory, and plaintiffs paid for it as
agreed in said contract.

6. That the separator or threshing machine was not satisfactory, but
was an inferior machine, and not suited to the work intended to be
done by first-class machines.

7. That the plaintiffs so reported to the defendants, and at their
solicitation kept the machine on trial for about eight or ten days, when,
finding that it would not serve the purpose or do the work of a first-class
machine, plaintiffs, under instruction of defendants, returned the ma-
chine to the defendants.

8. That plaintiffs paid in full for the engine, under the contract, and
have since been sued by the Watertown National Bank, and judgment
rendered against them, in a justice’s court, for the full amount of the
machine, alleging that the paper-writing signed by N. W. Wallace
was a negotiable paper, and assigned to it, the Watertown Na- (75)
tional Bank, for value, before due, and without notice.

9. That by reason of the failure of defendants to comply with their
contract, the plaintiffs have been damaged in the sum of three hundred
dollars. '

Wherefore, plaintiffs demand judgment:

1. For the sum of three hundred dollars damages.

2. For costs of action.

The answer of the defendants, also sworn, admits the allegations con-
tained in the first five articles of the complaint, and controverts those
made in the residue of the complaint, giving a different version of the
facts therein stated, except as to the pleadings, admitting the allegations
in article eight, and denying those made in article nine.
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It also sets up matters constituting a counterclaim, which it is un-
necessary to mention, as it is eliminated from the controversy which the
defendants’ appeal brings up for determination.

At Spring Term, 1888, after successive continuances, the cause came
on for trial, before the jury, of certain issues raised by the pleadings,
which, and the responses thereto, are as follows:

1. “Was the separator described in the complaint a first-class piece of
machinery #’ The jury say, “No.”

2. “What damage, if any, have the plaintiffs sustained?’ The jury
respond, “Two hundred and ten dollars and interest.”

The record shows no exceptions to the admission or rejection of evi-
dence offered or refused during the examination of witnesses, or to the
reception of documentary proofs, the assignment of error being to the
refusal to give the instructions asked for defendants, and in the diree-

tions which, instead, were given.
(76) There was no complaint as to the machine, but the plaintiffs

claimed, and introduced witness to prove, that the separator,
called by them the thresher, was not, as guaranteed in the contract to be,
“first-class machinery,” and did not perform its work properly; and
that, in consequence, it had been returned to the defendants. Opposing
testimony was offered by the defendants, both as to the quality of the
article and its return to and acceptance by them.

It appears that the purchase money embraced in the notes has all
been paid but the $210, the price of the separator, with the accruing
interest, the note containing which was endorsed by the defendants,
before maturity, to their principal, the Watertown Engine Company,
and by it to the Watertown National Bank. For this contested balance
suit was brought in January, 1885, against the original makers of the
note, in the court of a justice of the peace, and the liabilities of the
defendants to the endorsee denied. Judgment was recovered in the
action, from which an appeal was taken, and execution stayed, by the
ﬁlmg of a justified undertaking to secure the debt and ecosts, if recovered
in the Superior Court. It was there tried, and the residue due on the
note, $276.74, recovered, at the same term at which was tried the action
now under conmderatlon

The defendants requested his Honor to instruct the jury as follows:

*1..That if the jury believe the ev1dence, the plaintiffs are not en-
titled to reecover:

. “9. That the plaintiffs, not having paid the purchase money, are not
entitled to recover any damages.” ‘

These instructions were refused, and-defendants éxcepted.
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His Honor instructed the jury as follows:

“That, by the terms of the contract set out in the complaint, the de-
fendants warranted the machine to be a first-class machine; that if the
jury should find that the machine was not first-class, and if the machine
was returned under the instructions of the defendants, then the
plaintiffs would be entitled to recover $210, the amount agreed to ( 77 )
be paid for the same; but that, if the machine was not returned
under the instructions of defendants, then the plaintiffs would be en-
titled to recover the difference between the value of the machine, as war-
ranted, and the value as it was.”

The court then instructed the jury as to what constituted a first-class
machine, as to which there was no exception.

The jury responded to the issues in favor of the plaintiffs, as set out
in the record, assessing damages at $210. .

Motion by defendants for a new trial. Motion refused.

Judgment for the plaintiffs, from which defendants excepted and
appealed, and assigned the following errors:

1. That his Honor refused the instructions prayed for by plaintiffs,
as set out above.

2. For error in charging the jury, by the terms of the contract set out
in the complaint, the defendants warranted the machine to be a first-
class machine.

3. For error in charging the jury that, if the machine was not a first-
class machine, and if the defendants instructed plaintiffs to return the
machine, then the plaintiffs would be entitled to recover the amount
($210) agreed to be paid for same.

4. For error in charging the jury that, if the machine was not a first-
class machine, and if it was not returned under instructions from the
defendants, then the plaintiffs would be entitled to recover the difference
between the value of the machine, as warranted, and its value as it was.

No counsel for plaintiffs.
H. C. Jones and C. W. Tillatt for defendants.

Surra, C. J., after stating the case: We again call attention to the
form of the instructions and their inappropriateness to the issues before
the jury. The inquiry before them was as to the quality of the
separator and its fitness for the purpose of cleansing small grain ( 78 )
from the straw, for which it was bought, and whether it was, as
represented, a first-class article, and if not, the compensatory damages
due to the plaintiffs; and to either inquiry of fact, the instruection was
wholly impertinent. The jury were not to pass upon the plaintiffs’ right
of action, but to ascertain the facts, and then upon the whole’ case it
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became a question of law, to be determined by the court in rendering
judgment. The proper mode of raising the question as to the right of
recovery was to demur to the sufficiency of the evidence adduced, assum-
ing the facts to be as the jury would be warranted in finding them for
the plaintiffs, to authorize judgment for them. The practice, in the
case of such demurrer, not unlike a motion for a nonsuit at the close of
the plaintiff’s evidence, is explained in the writer’s dissenting opinion in
McCanless v. Flinchum, 98 N. C., 358. There would be no error, then,
in declining to tell the jury that, taking all the evidence together, the
plaintiffs could not recover—that is, could not have judgment, for with
the results of their finding they had nothing to do, but only to respond
to the inquiries submitted. The present practice undertakes, so far as it
is practicable—unlike that of which it takes place—to separate the facts
from the law, and the jury finding the one, when in dispute, the court
determining the law upon the facts ascertained by the jury and those
admitted. But the point intended is reached in the instructions given
and the exceptions taken to them. If these are correct in law, and the
jury not misled, the verdict must stand with the judgment authorized
by it.

In our opinion, the law was properly expounded, and no error is found
in the directions under which the jury were led in arriving at their
verdict. If the separator was returned to the defendants as unfit for its
intended uses, under their instructions, it was a rescission pro lanto of

the contraet, as much so as if it had not been included therein, and
(79 ) the obligation to return the purchase money, if it had been paid,

or to enter a corresponding credit upon the note, which would
have extinguished the debt, if it had not been, would be the result. But
the defendants, not retaining possession of the note, transferred it, by
endorsement before maturity, to an innocent holder, unaware of any
infirmity, and thus put it out of their power to make the credit them-
selves and the power of the plaintifis to be relieved, as, notwithstanding
resistance to the judgment, was determined in the action of the endorsee
bank. They cannot find relief from the judgment recovered by the bank,
which discounted the note before it became due, and their only recourse
is to the payees, who have converted the security to their own use and
subjected the plaintiffs, to whom the money ought to be refunded, to the
necessity of meeting the judgment against them. As a transaction be-
tween the parties to the contract, the return of the purchase money
assumed a legal obligation, created by the very act of the surrender and
receiving back of the instrument. The contention of the defendants,
based largely on the case of Osborne v. Gants, 60 N. Y., 540, is not sup-
ported by the ruling in that case, which simply decides, that in an agree-
ment concerning stipulations, interdependent and mutual, one cannot
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recover without performance of his contract, or an offer to do it, and
that a warranty of quality is an incident only of an executed contract of
sale, passing title to the thing sold.

The instruction apphes and such the verdict shows was the under-
standing of the jury in rendering it, to the case of an instrument, not
such as represented and guaranteed, returned, by their direction; to the
guarantors, and by them received—in legal effect a rescission of the con-
tract so far as it refers to the defective article—restoring 1t to the de-
fendants and binding them to restore the sum to be paid for it to the
plaintiffs.

We do not appreciate the force of the objection based upon the
fact that, as endorsers, the defendants became liable as sureties ( 80)
to the holder to the plaintifi’s whole cause of action. If the
distinetion prevailed, as formerly, between suits at law and suits In
equity, it is obvious this, in an action at law, was indispensable in order
to show a breach of contract and the damages consequent on it; and then,
if the present plaintiffs were insolvent, the defendants’ equity would be
to restrain the enforcement of the judgment until the sureties were ex-
onerated from their liability as such. In such case the defendants would
be allowed to retain their indebtedness as an indemnity against loss by
reason of their suretyship. The principle which regards the surety as a
principal in such case is declared in Wailliams v. Washington, 1 Dev.
Eq., 137; Williams v. Helme, ibid., 151; Walker v. Dicks, 80 N. C.,
263; Scott v. Timberlake, 83 N. C., 382.

Tt does not appear that as endorsers the defendants have been sued,
and the judgment for the amount due on the note, against the plaintiffs,
seems to have had the additional security furnished by the supersedeas
appeal undertaking.

But whatever may be the hazard existing, and voluntarily assumed,
without the plaintiffs’ privity and for the defendants’ sole benefit, in
effecting the discount, the issuing of the execution is restrained, as would
a court of equity interfere by an injunction in case of theatened loss,
until the defendants are relieved of their liability upon the note. At
least, the appellants have no just cause of complaint, in that they ‘are
fully protected against contingent loss by the stay of execution. This is
another instance shown of the full protection afforded litigants, in the
double exercise of legal and equitable functions, in a single suit, which
formerly required two.

No error. Affirmed.

Cited: Alexander v. R. B., 112 N. C., 732; Norton v. RB. R., 122
N: C., 934; Rickert v. R, RB., 123N C, 258 Jonesv Dalsley, 1o4N (O
65; C’rav,gv Stewart, 163 N C., 534.
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(81)

P. H. WARLICK gt AL v. J. J. PLONK.

Insanity—Hung Jury, Instructions to—=Statute of Limitations—
Rewised Code, ch. 65, sec. 1; The Code, secs. 148, 163.

1. In an action of ejectment defendant relied upon adverse possession and
the statute of limitations. Plaintiff relied upon the insanity of his an-
cestor, against whom the land was held adversely, to rebut the plea of
the statute. On the question of insanity the court charged the jury that
if the alleged insane person was so mentally diseased that he was unable
to understand and assert his rights that he did not possess suflicient
mental capacity to know that he was the owner of the land, and that the
defendant was in possession thereof asserting title thereto, and that such
possession would destroy his rights, then he labored under such disability
as would prevent the operation of the statute: Held, that the charge con-
tained nothing of which plaintiff could complain.

2. The judge said to a hung jury that it was their duty to agree if possible;
that no juror, from mere pride of opinion, should refuse to agree, but he
was not required to surrender conscientious views founded on evidence;
that it was the privilege and duty of each juror to reason with his fellows
concerning the facts in the case, with an honest desire to arrive at the
truth and a verdict: Held, that such charge was free from objection.

8. If land is held adversely to an insane person for such length of time as
would bar his recovery if sane, such insane person, or those claiming
under him, must commence an action within -three years after the dis-
ability of insanity is removed, else their right to recover will be barred.
Revised Code, ch. 65, sec. 1; The Code, secs. 148, 163.

Crvir actiow, tried before Boykin, J., at Spring Term, 1888, of
Crevecanp Superior Court.

The plaintiffs, as heirs at law of Christy Eaker, who died in 1885,
intestate, derived title to the land sued for, under a grant from the State,
and successive intermediate conveyances terminating with their ancestor.
The defendant claims it under deeds from one Neal to Alex. Norton,
dated in 1847, from Norton to Froneberger, made in 1856, and from the

latter to himself, executed the same day, and an alleged con-
( 82) tinuous and adverse possession from the year 1847 to the death

of said Eaker. To rebut the effects of this hostile occupation, the
plaintiffs introduce evidence to show the insanity of Christy Eaker, and
his mental incapacity to understand and enforce and defend his rights
in the premises, during an interval of more than fifty years, from 1831
to the time of his death, so that the present action having been com-
menced on 17 July of the same year, the running of the statute to pro-
tect the defendant’s possession has been arrested, and no bar is interposed
to prevent the plaintiffs’ recovery. The defendant offered testimony in
disproof of this contention as to the mental condition of the deceased.
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The controversy, in different forms, was tried before a jury at Spring
Term, 1888, of the Superior Court of Cleveland, upon issues in which
the findings are that the adverse possession of the premises was in the
plaintiffs’ ancestor for a period of seven years previous to 1 April, 1847,
and thereafter for a similar period in the defendant and those from
whom he claims.

The essential matter in dispute is, the alleged mental infirmity of the
said Christy Eaker, and its effect in saving his rights from the operation
of the limitations of the statute, which are in this feature unchanged, as
found in the Revised Code, ch. 65, sec. 1, which exempts persons who are
“non compos mentis,” and in The Code, sec. 163, which exempts such
as are “insane,” and both allow three years after the person under the
disability, “coming of sound mind, during which he may bring his
action.” Revised Code, ch. 65, sec. 13 The Code, sec. 148.

The issue of fact involving this question was put in this form:

“Was Christy Eaker mentally incapable, at all times since 1 April,
1847, up to seven years prior to his death, of prosecuting and defending
his rlght #” The response was in the aﬁirmatlve

The court charged the jury, that if the said Christy Eaker ( 83)
labored under the disability of insanity during the time between
the years 1831 and 1883, the plaintiffs, his heirs at law, would be en-
titled to the verdict, although the defendant had possession and occupied
the said land as contended That if he was so mentally diseased as to be
unable to understand and assert his rights, the possession of the defend-
ant could avail him nothing in this action. That if it should be proved
that he did not possess sufficient mental capacity to know that he was the
owner of the land, and that the defendant was in the possession thereof
assertmg title thereto, and that if he could not, by reason of mental
disease, understand that such possession threatened and eventually would
destroy his rights thereto, then, in that event, the plaintiffs would be
entitled to recover, inasmuch as their ancestor labored under such a dis-
ability as would prevent the operation of the statute of repose.

The defendant excepted to that part of the charge referring to the
degree of mental capacity necessary, ete.

The jury remained out an entire night. When court convened the
ensuing morning the jury ecame into court, and were asked if they had
agreed. They responded in the negative. The court inquired if the di-
versity of opinion among them was such, in their opinion, as to render
an agreement improbable. A juror responded that they stood nine to
three. This was not in response to any inquiry on the part of the court,
as to how the panel then was, on the issue submitted. No such inquiry
was made.
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The court then remarked to the jury, that it was their duty to agiee,
if possible; that no juror, from mere pride of opinien, hastily expressed
during the consultation, should refuse to agree; that no juror was re-
quired to surrender any conscientious views, founded on evidence, he
might entertain concerning the case; that it was the privilege, and,

indeed, the duty of each juror to reason with his fellows concern-
(84 ) ing the facts in the case, with an honest desire to arrive at the
truth, and with the view of arriving at a verdiet.

The defendant excepted to the remarks of the judge to the jury.

The jury retired, and, after further deliberation, returned a verdiet
for the plaintiffs. ‘

Rule for new trial by defendant. Rule discharged.

Judgment for the plaintiffs. Appeal by defendant.

W. P. Bynum for plaintiffs. .
W. A. Hoke for defendant.

Smrrr, C. J., after stating the case: Without instituting an inquiry
into the nature and -extent of the disability which gives immunity to
persons, thus designated in the statute, from the consequences of delay in
bringing suit when their rights of property are involved, we think the
instruction of the judge leaves nothing unsaid or given of which the ap-
pellant can complain, Quite as unfounded in his exception to what was
said and done when the jury came into court and announced their failure
to agree upon a verdict. The directions given them were entirely fit and
proper, as tending to bring about unanimity of opinion, after a full and
free interchange of views among the jurors, and to prevent unnecessary
mistrials. '
 But the verdict upon the issue of the insanity of the deceased is im-
perfect, and leaves undetermined the state and condition of his mind
during the seven years next before his death. It establishes the insanity
up to the beginning of this period, while the charge explicitly requires
a finding of this fact up to the year 1885, and we are at a loss to know
why the issue was framed so as not to embrace this additional time. If
any inference is to be drawn from this omission as intentional, and not

the result of inadvertence, it would be that the insanity did not
(85) continue until death, but that reason was restored during life.

If, then, the deceased recovered from this disability, and became
of sound mind for a period of three years before the suit was begun, the
bar would become eomplete, and the right to recover the land lost. But
the case shows no change of mental condition before death, and the in-
struction covered the entire period up to death, during all of which a
continuance of the unsound mind is made a condition of the plaintiffs’
right of recovery. 82



N. C.] FEBRUARY TERM, 1889.

THORNTON v. LLAMBETH.

The discrepancy does not admit of our acceptance of the finding of
the issue, as a basis on which to render a final judgment in the cause,
and we feel constrained to consider this lapsus as an imperfection in the
form of the issue tendered, and followed by a corresponding imperfec-
tion in the finding of faet, the correction of which can be made only by
sending the cause back, to the end that a proper issue be submitted to

the jury.

The judgment must be reversed, and a new trial had, and it is so
adjudged.

Error. Venire de novo.

Cited: Nizon v. Ot Mill, 174 N. C., 734; Williamson v. Rabon, 1177
N. C, 305,

(86)
A. G. THORNTON v. J. A. LAMBETH axp C. P. VANSTORY.

Practice in Supreme Court; When Opinion Given, although Appeal
Dismissed—Premature Appeal—Partnership—Liability of Firm
for Goods Sold One Member.

1. Although an appeal before any judgment is rendered below is premature
and will be dismissed, yet when it appears that a decision by this Court
of the point intended to be raised by, the appeal will practically terminate
the action the opinion of the Court will be given.

2. When one partner buys goods for the firm, and they are used for partner-
nership purposes, but he gives his individual note for the price, he is
entitled to have the note paid out of the partnership assets.

3. When one member of a firm buys goods on his own credit, without dis-
closing to the seller the fact that he is a member of a partnership, and
the goods are used for partnership purposes, the firm is liable to the
seller. In order to exempt the firm from liability it must be shown that
the seller knew of the partnership and elected to give credit to one
partner alone.

CiviL actioN, tried before Philips, J., at May Term, 1888, of Cum-
BERLAND Superior Court.. ‘

This was a civil action in the nature of a bill of equity, to close a
partnership between the plaintiff, A. G. Thornton, and the defendant,
J. A, Lambeth, and for an account of partnership dealings.

The facts appear in the opinion. Defendant appealed.

R. P. Buaton for plamntiff.
Thomas H. Sutton and J. W. Hinsdale for defendants.
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Davis, J. This action was originally commenced against the defend-
ant Lambeth for the settlement of a partnership account. It was alleged
that the plaintiff and defendant were partners, and, among other
( 87) things, that, with the exception of property of small value, the
defendant was in the possession of the partnership assets, and
refused to render an account. It was further alleged that he was insol-
vent, and judgment was demanded for an account, and, also, that the
defendant be enjoined from disposing of the partnership effects, and for
the appointment of a receiver.

The defendant answered, admitting some and denying others of the
allegations of the complaint.

A temporary restraining order was granted, and, upon its return and
a hearing upon affidavits, it was found as a fact that the plaintiff and
defendant entered into a copartnership for the purpose of buying and
selling horses and mules, by the terms of which the defendant was to
furnish the capital and the plaintiff his services in the prosecution of the
partnership business, and the profits arising therefrom were to be equally
divided. It was further found that the partnership effects, with excep-
tions named, were in the hands of the defendant, and that he refused to
account and settle with the plaintiff.

An order was made appointing a receiver to collect and take charge
of the partnership assets, and, by consent of parties, there was a refer-
ence to take and state an account of the copartnership, ete. The referee
filed his report, from which it appears that a number of exceptions were
made by the plaintiff to his ruling. Among other things, the referee
found as a fact that the defendant, during the existence of the partner-
ship, gave to C. P. Vanstory two promissory notes, aggregating $1,078.70,
signed by himself alone, and that they “were given for stock purchased
of Vaunstory and used in the partnership business,” and that said notes,
except $100, remain unpaid.

He finds as a conclusion of law that these notes are partnership lia-
bilities, and must be paid out of the partnership assets.

‘ By motion in the cause, Vanstory was made a party defendant,
( 88 ) and he filed an answer, asserting his claim and right to have it

discharged out of the partnership assets.

It was admitted that the defendant Lambeth is insolvent, and it was
agreed that, if the finding of fact and conclusion of law by the referee
in regard to the Vanstory debt, excepted to by plaintiff, should be sus-
tained, it would obviate the necessity of passing upon the other excep-
tions, and, upon being heard before Philips, judge, at May Term, 1888,
of the Superior Court of Cumberland County, he gave judgment sus-
taining the ruling of the referee, and the defendant appealed.
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The case states that “the insolvency of Lambeth was admitted, and
that the plaintiff never asked for a personal judgment against him,” and
it appears that the only thing settled by the court below is, that “C. P.
Vianstory recover of said partnership of J. A. Lambeth and A. G. Thorn-
ton, trading as J. A. Lambeth, the sum of $978.20, with interest from
1 April, 1887. The receiver will pay over to said C. P. Vanstory the
sum of money in his hands, not in excess of costs and expenses.”

The action was brought for an account and settlement of the part-
nership, and, whether the defendant be insolvent or not, there should be
some judgment finally disposing of the action; and counsel for plaintiff
in this Court insists that he is entitled to judgment against the defend-
ant for the balance reported in his favor, without reference to the sol-
vency or insolvency of the defendant.

‘We think the appeal should be dismissed as prematurely taken, or the
case remanded, to the end that such judgment may be rendered as will,
if not appealed from, or, if affirmed on appeal, determine the action,
and it is agreed that the decision of the Court upon the question raised
by the Vanstory claim will practically put an end to the controversy.
We will dismiss it with our opinion upon the point intended to
be raised. This course is warranted by precedent. S. v. Divine, (89 )
98 N. C,, 718; B. R. v. Reidsuville, 101 N. C., 404. k
. The business of the copartnership was that of trading in horses and

mules, and the notes given to Vanstory were for the purchase of stock
used in this business. It appears from the account filed, that Lambeth
was the purchasing partuner for the firm, for nearly the whole of his
credits, amounting to over $14,000, were for horses and mules purchased
for the firm, many of them from Vianstory, and sold by the firm.

That one partner has the right to have the partnership effects applied
to the discharge of partnership debts, when necessary for that purpose,
is too plain to be questioned. It is equally clear that when partners are
to share in the profits of the partnership business, there can be no such
thing as “profits to be equally divided,” till the partnership debts are
paid and all its liabilities discharged. But it is insisted for the plaintiff,
that Vanstory accepted Lambeth’s notes in payment for the horses and
mules, and thereby gave credit to him alone, and though the mules and
horses were purchased for the firm and used in the business, and were
never paid for, yet Lambeth, the purchasing member of the firm, is alone
liable to Vanstory, and the latter cannot look to the firm, because, as is
insisted, he did not trust the firm, but took the notes of Lambeth alone.
We cannot see the force of this argument, for if Lambeth had paid
Vanstory for the stock, instead of giving his notes, he would have been
entitled to credit for the amount paid, as was the case and was done with
the $100 paid by him on the debt to Vanstory, and, as he was liable for"
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it, he had a right to have it discharged out of the partnership effects,
before any division of profits could be had. Scott v. Kenan, 94-N. C,,
2963 Stout v. McNedl, 98 N. C.,, 1. We think, upon this ground, the
ruling of the court below was correct; but there is another ground upon
which the ruling can be sustained.
(90) When one member of a firm buys goods on his own credit,
without disclosing the fact that he is a member of the firm, and
the goods are received and used by the firm, it would be liable to the
vendor for the price of the goods, and in such case, in order to exempt
the firm from lability, it would be necessary for it to prove that the
vendor knew that the purchasing party was a member of the firm and
elected to give credit to him alone. Poole v. Lewis, 75 N. C., 417.

Upon examination, it will be found that the authority cited by counsel
for the plaintiff (Story on Partnerships, sec. 140, et seq.) has reference
to cases in which the ereditor has knowingly elected to take the separate
security of one partner and give exclusive credit to such partner.

For the reasons already stated, and to the end that such judgment may
be rendered as will determine the matters in controversy, we dismiss the
appeal with the opinion above given.

Dismisged,

Cited: Bain v. Bain, 106 N. C., 241; Vanstory v. Thornton, 112
N. C,, 202.

W. J. HARDIN v. R. O. LEDBETTER.

Judge’s Charge—Contributory Negligence—Streams and Ponds,
Rights of Upper and Lower Proprietors.

1. If improper evidence is admitted after objection, but the ill effect which
it might have is obviated by the judge’s charge, a new trial will not be
ordered in this Court. ‘

2. H, bad a mill on a stream and L. had a mill lower down on the same
stream ; both had dams across the stream. H. took out his dam, which
caused the accumulated mud, ete., in his pond to fill up L.’s pond to such
an extent as to back the water to the injury of H. L. was notified by H.
to raise his flood-gates so as to let the mud pass through when H.s dam
was removed, but L. refused to do so: Held, that H. could recover dam-
ages from L. caused by the backwater, but L. could not recover for dam-
ages suffered by the filling up of his pond, because his refusal to open
his flood-gates made him guilty of contributory negligence.

‘8. No instruction, terminating in telling the jury the plaintiff cannot recover,
is in form to meet the issues of fact, nor should it be given.
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CrviL acTion, tried before MacRae, J., at Fall Term, 1887, of (91)
Rurzerrorp Superior Court.

There was a verdict and judgment for the plaintiff. The defendant
appealed.

The facts are fully stated in the opinion.

W. P. Bynum, for plaintiff.
Battle & Mordecas for defendant.

Surrm, C. J. This suit begun on 21 April, 1885, is prosecuted by the
plaintiff for the recovery of damages sustained in working his water
mill upon Holland’s Creek, by the ponding of the water back upon his
wheel by the defendant, who owns and operates a similar mill below, and
on the same stream.

Upon the trial, issues were submitted to the jury, which, with the
findings thereon, under the direction of the court, are as follows

1. §Is the plaintiﬁ endamaged by the defendant’s ponding water back
on his water-wheel ¥’ “Yes.”

. “What amount of annual damage is the plaintiff entitled to re-
cover’é” “One hundred dollars.”
3. “Is the defendant damaged by the wrongful act of the plaintiff, as
alleged in the counterclaim, and if so, how much #” “No.”

The general facts of the case out of which the controversy grows, may
be summarily and sufficiently stated, to render intelligible the
ruling and the exceptions thereto presented in the appeal, Wlthout ('92)
a tedious repetition of the testimony in detail.

The defendant owns and operates a public mill on the creek, below
that of the plaintiff, and the complaint is, that his dam ponds the water
back upon ‘the water-wheel of the plaintiff, so as largely to interfere
with its power and driving capacity. The plaintiff at first used a wheel
of 18 feet diameter, which, to obviate in some degree the difficulty, he
reduced in size by two feet. He had also constructed two dams, which,
for the same purpose, he removed, and tapped the creek at a point higher
up, and brought the water thence down to his wheel, an overshot wheel,
thereby giving it increased power to do the work. In consequence of the
large volume of water descending after the removal of the plaintiff’s
dams, carrying with it the accumulated mud, sand, and rubbish above,
the defendant’s pond became filled therewith to a degree that the raised
water in defendant’s pond interfered, as before, with the working capac-
ity of plaintiff’s mill, for the injurious consequences whereof, in the loss
of patronage, the present suit is brought.

It appears that there is a waste-gate way on the defendant’ dam,
which, by opening, would let pass the mud and sand, and was so per-
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mitted to be used by a former owner, from whom the defendant obtained
the property. The plaintiff demanded that the defendant should allow
the opening of this outlet for the accumulated dirt, which was refused,
the defendant saying that if he did so he would expose himself to a claim
for damages from proprietors below him, and he demanded compensa-
tion for the injury to his lands from the mud deposit formed in his
pond. .
There was much testimony offered upon these controverted matters,
and upon the extent of the injury in the value of the plaintiff’s property,
and from its erippled condition and inability to do its former work.
This brief statement of the case will suffice for a proper under-
(93 ) standing of the exceptions taken during the progress of the ex-
amination of the witnesses, of the defendant’s prayer for instrue-
tions under which the jury arrived at their verdict.

The instructions asked are as follows:

1. If the jury shall find that the plaintiff is injured by the ponding
back of water on his wheel, and the injury results from the concufring
acts of each, and proceeds from his tearing down of his dams, as the
immediate and proximate cause of his damage, he is not entitled to
recover.

2. That if the jury find that the plaintiff’s mill-pond was from one
and a half to two miles long, and contained accumulations of mud and
sand deposited during twenty-five or more years, and the dams were
removed during the limited time mentioned by the witnesses, this would
be contributory negligence, and a bar to plaintiff’s recovery.

3. That the plaintiff was under legal obligation to use such care and
prudence in removing his dams as not to cause the overflow of the banks
~ below; and if done in such manner as to fill up and close the natural

channel of the creek, it would be contributory negligence, depriving him
of any right of action for resultant injury.

4, That plaintiff is only entitled to the natural flow and fall of the
creek for drainage, and if, in tearing down his dam, an unusual dis-
charge of mud and sand was precipitated, from which the damage pro-
ceeded, he cannot recover.

5. That defendant, having a right to maintain his own dam, unless
he thereby ponded the water, and if no injury would have followed but
for plaintiff’s removal of his own dam, he cannot recover.

6. That the recovery, if any, should be measured by the toll lost in
consequence of plaintiff’s inability to earn it, by reason of his being

compelled to diminish the size of his water-wheel.
(94) 7. That his recovery should be limited to the 1mpa1rment in
value of his mill, :
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8. That if no such loss occurred, plaintiff has suffered no damage, and
there is no evidence of such loss. ‘

The court, after presenting the contending claims of the parties, each
charging the other with causing damage, proceeded to charge as follows:

“Ts the plaintiff endamaged by the defendant ponding water back on
plaintiff’s water-wheel ¢

“There i3 no question here about any claimed right of preseription or
otherwise, on the part of the defendant, to pond his water as far back
as plaintiff’s wheel. He says he does not do it, but, if done at all, it is
done by plaintiff’s own act. To reach the truth and justice of the mat-
ter, it is necessary for us to consider what the rights of each party are in
the premises. These parties, being upper and lower proprietors of the
land on Holland’s Creek, are each entitled to make such use of the
water, as it passes through his land, as he may choose, and then let it
pass on to the use of those below, but he must so use it as not to injure
another. The defendant has no right to hold such an amount of water
as will pond back upon the plaintiff, and if, by defendant’s act, the
water is caused to so pond back upon plaintiff’s wheel, the plaintiff is
damaged thereby; but if the ponding back is caused by the wrongful
act of the plaintiff himself, he cannot be said to be injured by the de-
fendant; and if the plaintiff’s act is wrongful, and concurs with a wrong-
ful act on the part of defendant, and both the acts together produced the
injury, it cannot be said to have been done by the defendant. What will
amount to a wrongful act on the part of the plaintiff? If he has a mill
and keeps up a dam, after his pond is filled the water must be permitted
to flow on in its natural and ordinary course—mnot to withhold from
below the usual flow, nor to force upon the lower proprietor a greater
flow than usual, as far as this can be done consistently with the carrying
on of the ordinary business of his mill.

“There is no law that requires one who has a mill to continue ( 95 )
in the business. He may take down his dam, provided he does so
in such a gradual way as not to inject at one time a larger body of
water, or what the water carries with it in its natural flow, upon the
lower proprietor, to his injury. If, however, he takes the proper pre-
caution, and, in taking away lils dam, makes the flow so gradual that
the lower proprietor can reasonably take care of his own property and
avoid injury by opening his flood-gates, or otherwise, his act is not
wrongful, and it is the duty of the defendant to take such precautions
on his'part that he shall not, by keeping his dam closed, or by failure to
make any other provisions, permit the sand and mud to accumulate in
his pond, and so prevent the usual and ordinary flow of the stream by
plaintifi’s mill, and pond water back on plaintiff’s wheel. And, if plain-.
tiff used the precautions I have described as necessary to be done by him,
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and if it was by the act or refusal to act of defendant that the water was
ponded back, and if you find that it was ponded back on plaintiff’s
wheel, you W111 respond to the first issue, ‘Yes.”

- “Tf the plaintiff was in fault, and caused the water, sand, mud and
trash to be forced upon the defendant’s dam, or into his pond, or caused
the sand to accumulate near his own mill, when, by proper precaution,
he might have avoided this result, he cannot be said to have been injured
by the defendant; you should answer, ‘No. :

“You have heard the testimony on both sides as to the manmer in
which the plaintiff’s dam was opened, and it is for you to say whether
he did use all necessary precaution to avoid injury to his neighbor below.
If you say ‘Yes#’ to the first issue, you will consider the next: what
amount of annual damage is plaintiff entitled to recover thereby—that
is, under the statute, what arve his annual damages? What is the average
yearly damage? It would not be fair for you to measure his damage

by the capacity of his machinery, before and after the injury;
(96 ) but you must consider, in general, the loss of capacity, the amount

of business generally done, the loss of business, if any, by the loss
of the capacity to do business occasioned by the injury, and ascertain
what would be a fair assessment of each year’s damage, from one year
before the action up to the time of the trial, on an average yearly loss:

“The action was brought to Spring Term, 1885. So you can, if you
find any damages, go back and consider what is the average damage for
about three years, which will bring you up to the time of the trial. You
are to give damages in gross for all the time; but the yearly damage you
may average at so much a year, or you may say how much for 1885, how
much for 1886, how much for 1887, up to this date. If, however, you
have responded ‘No’ to the first issue, you will respond to the second
issue ‘None,” and proceed to the third and last issue.”

The charge upon the third issue is omitted, as unnecessary for the
proper presentation of the case.

Defendant excepted to the failure of the court to give the instructions
asked by him, and to the instructions as given.

The jury responded to the first issue, “Yes.” Second issue, “$100.”
Third issue, “No.” .

Rule for new trial, etc.

The exceptions to the rulings upon evidence are these:

The plaintiff, among other things, testified that the value of his mill
some eight years ago, before the action, and after he had put in a new
18-foot wheel, the same size of the old one, was $4,000 or $5,000, and it

. is not now more than half what it was at the start; it will not do more
than half the grinding, ‘
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Defendant objected to the testimony as to the value of the mill, and
suggested that the question shiould be as to the capacity. of the mill.

First Exception.—Objection overruled, and defendant excepted.

Plaintiff being asked ag to the capacity of his mill before the
ponding back, said it would then grind from seventy-five to eighty ( 97)
bushels of grain, and would gin four or five bales of cotton a day.

Second Ezception—Defendant objected. Objection overruled. De-
fendant excepted.

Plaintiff further testified that he had ground about 12,000 bushels of
grain, and ginned, on an average, about 75 bales of cotton a year, and
that now he did not grind more than 6,000 bushels of grain a year, and
. gin about 40 bales of cotton, on account of the loss of power.

Objected to by defendant. Overruled, and defendant excepted.

Third Exception.—Plaintiff further testified that he went to see de-
fendant about the water, and told him that it was backing on his (plain-
tiff’s) wheel, and injuring plaintiff, and he would like for defendant to
draw his flood-gates and let off his water, and let the mud and saw-dust,
ete., which had accumulated in his pond, pass through; that that had
been the rule heretofore with plaintiff and Whitesides, the former owner
of defendant’s mill—that the flood-gates were to be opened and the water
drawn off occasionally; that defendant said he could not do anything of
that kind; that plaintiff told defendant that he had better cut a race,

ike plaintiff had done, and run his mill by the race instead of the pond.

efendant said it would cost him $300 or $400, and he could not afford
it. Plaintiff told him that he (plaintiff) would cut it for $100, and
guarantee that it would not stop his mill two hours; and that unless
something was done to relieve him, plaintiff would have to sue. Defend-
ant said that if plaintiff wanted to put it in law, to go ahead—he could
stand it if the plaintiff could.

To all this conversation with defendant, defendant objected. Objec-
tion overruled. Defendant excepted.

Fourth Bxception—Plaintiff further testified that Whitesides, ( 98)
the former owner of the mill now owned by defendant, would raise
the flood-gates occasionally to let the water and mud and sand out, and it
would relieve plaintiff’s wheel.

Defendant objected to the testimony as to what Whitesides d1d Ob-
jection overruled. Defendant excepted.

Fifth Ewxception—Plaintiff further testified that the pond was filling
up gradually all the time while Whitesides owned it, but not so rapidly
as it had since defendant owned it, on account of the occasional opening
of the gates by Whitesides.

Defendant objected; overruled. Plaintiff excepted.
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Sizth Exzception—D. O. Hardin, a witness for the plaintiff, testified
that when plaintiff repaired the mill and put in a new 18-foot wheel, the
capacity of the mill was about seventy-six bushels of grain per day.

Objected to by defendant; overruled. Defendant excepted.

Seventh Exception.—John Hardin testified that the capacity of the
plaintiff’s mill, before the ponding back upon the wheel, was about
seventy-five bushels of grain per day.

Objected to by defendant; overruled. Defendant excepted.

Bighth Ezception.—David Houser testified for plaintiff that there
was considerable difference in power with the 16-foot wheel instead of
the 18-foot wheel. Witness never saw the 18-foot wheel tried, but the
change to the 16-foot wheel would injure the value of the mill. ,
~ Ninth Exception—Defendant objected; overruled. Defendant ex-
cepted.

The objection to the testimony embraced in the two first exceptions, if
possessed of force, is obviated by the rule for assessing damages laid
down by the court, and, as relating to the extent of the capacity of the
mill and its operations, in connection with their impairment for want of

water-power, the‘testimony was pertinent and proper, and, at
(199 ) least, rendeded so, in the effect given to it by the judge in his
charge to the jury.

Without specifying the other exceptions to the testlmony admitted, a
single general answer will dispose of them all. The testimony shows
that Whitesides, a former proprietor, would, when owner, raise the flood-
gates occasionally and let the mud pass out of his pond with the watar,
and thus relieve the plaintiff’s wheel, and this was communicated to de-
fendant, with a request that he should do the same; that the pond was
now filling up faster than before, because of the shutting down of the
waste-water gates. The other evidence objected to was of the kind men-
tioned in the first two exceptions. In our opinion the evidence all bore
upon the subject-matter of controversy, and was competent.

We think the law was correctly laid down by the court in the charge to
the jury, and fully meets all the just demands of appellant. '

The facts were few and simple. The plaintiff had an undoubted right
to make the improvement, by taking the water of the creek at a higher
point, and, in order thereto, to take away his own dams. The damage
from the descended mud and water arose from the stoppage by the de-
fendant, and this could have been avoided by the opening of his flood-
gates. His refusal to do this was the cause of the back flow, and he was,
consequently, alone in fault. It was not a case of concurring negligence, |
but the negligence, if of any one, of the defendant alone. The principle
underlying and regulating the relations of adjoining owners of water-
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power, on the same stream, is very concisely and briefly set out in the
directions given the jury, and is embraced in the Latin sentence, Sic
utere tuo ut alienum non ledas.

The defendant, if he could do so, Wlthout self-injury, should not need-
lessly have obstructed the passing of the mud and sand, that entered his
own pond, out of it into the current below. We see no error, and affirm
the judgment. We have noticed only the case made out by the
judge, but we repeat the remark, so often made, that no instrue- (100)
tion terminating in. telling the jury the plaintiff cannot recover,
is in form to meet the issues of fact, nor should be given.

No error. Affirmed.

J. W. McCLAUGHLIN ET AL v. THE HOPE MANUFACTURING COMPANY.

Injunction—Water-Courses; Indiwvidual and Public Rights in—
The Code, ch. 58, Viol. 2.

1. The classification of water courses, and the respective rights of individuals
and the public therein, as defined in S. v. Glen, 7 Jones, 321, is approved.

2. A stream which has not been used for navigation by boats, but only for
rafting timber, turpentine, ete., down the stream, comes within the third
class, as defined in 8. v. Glen.

3. Authority over streams conferred upon county commissioners by chapter
56, Vol. II, The Code, while it stands and is unimpeached by allegations
of fraud or other illegal conduct, is a bar to the remedy by injunction.
Therefore a defendant will not be restrained from erecting a dam across
a stream when he is proceeding under the permit and direction of the
commissioners.

Tuis is an appeal from a judgment of Shepherd, J., rendered on
11 December, 1888, dissolving the restraining order theretofore granted,
and refusing the motion to continue the injunction, said motion having
been heard, by consent, at Rockingham, Ricumonp County.

The facts are stated in the opinion.

Thomas H. Sutton for plaintiffs.
W. A. Guthrie for defendant.

Davis, J. It is alleged that the defendant is an incorporated (101)
company, engaged in the manufacture of warps, yarns, plaids,
ete.,, in the county of Cumberland, and that said company has com-
menced the erection of a large factory on the waters of Rockfish Creek,
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in said county; that the plaintiff and other citizens of Cumberland -
County have, for a great many years, used the waters of said creek for
the purpose of transporting produce, such as rosin, timber, turpentine,
etc., to market; that for many years the stream was “regularly worked
by overseers duly appointed to clear the same of obstructions,” and that
it was made “a navigable stream by public enactment of the General
Assembly of North Carolina,” and, by long-continued and uninterrupted
use by the public, the public have acquired the privilege and paramount
right to the free and uninterrupted use of its waters, as a navigable
stream, for the transportation of produce. It is further alleged, that the
defendant company is erecting a dam across said stream, claiming that
it has the right so to do, upon “the erection of slopes, slips or locks of
the dimensions of 12 x 80 feet,” which are totally inadequate for the
purpose of transportation; that the construction of said dam and locks
will obstruct the navigation “of said waters, and deprive the plaintiff
and all other citizens of their long use and right of navigation of said
stream, and the same, if allowed by the courts, or persisted in by the de-
fendant, will be a nuisance to the public and people who have a right to
the navigation of said waters, and work irreparable damage to the plain-
tiff and all others interested”; that the plaintiff had no notice of the
intention of the defendant to build the dam so as to obstruct the naviga-
tion of said creek until after the same had been commenced, and made
known to the defendant his complaint as soon as he heard of it.
The plaintiff asks that the defendant be enjoined, ete.
The action was commenced 20 November, 1888.
By chapter 197, Acts of 1848-49, the Courts of Pleas and
(102) Quarter Sessions of the counties of Robeson and Cumberland are
authorized to appoint overseers, with an allotment of hands, “to
clear out and render navigable Big Rockfish Creek, in said counties.”
By section three of this act, it is made unlawful and indictable to ob-
struct the free navigation of said creek, and section four provides that all
owners of dams across said stream “shall cause to be constructed, and
kept open and in good repair, good and sufficient slopes for the free
passage of all rafts of lumber, timber, turpentine and other products.”
The plaintiff offered the record of the County Court of Robeson
County, January Term, 1845, showing the appointment of overseers of
Rockfish Creek, and affidavits tending to show that it was under the
charge of overseers in the county of Robeson down to the beginning of
the late war; that no work has been done by authority of law since the
beginning of the war.
The plaintiff also offered numerous affidavits tending to show that
Rockfish Creek has been used by the public for many years—as many as
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forty, fifty and fifty-five years, within the knowledge of witnesses, and
by reputation as many as one hundred years; and some of the affidavits
tend to show that the lock erected at the dam of defendant is not suffi-
clently long to permit the shipment of rosin, tar, ete.,, without serious
loss to shippers.

The defendant company answers, at great length, and sets out the cir-
cumstances under which the dam in question was erected.

The defendant filed, as appears from the record, a petition to the
board of commissioners of Cumberland County, on the first Monday in
February, 1888, as follows:

-%The petmon of the Hope Mills Manufacturmg Company respectfully
represents that it is desirous of erecting a dam across Big Rockfish
Creek, in the county of Cumberland, on the lands of the peti-
tioner, adjoining the lands of J. W. Emmett and others, for the (103)
purpose of erecting the necessary buildings and machmery for a
cotton factory.

“That your petitioner is informed and believes that for many years

last past said Big Rockfish Creek has not had overseers appointed nor
hands assigned to work the same, under the provisions of chapter 56,
Vol. 2, The Code of North Carolina, and said ereek has not for a long
time been treated as a stream within the provisions of said chapter.
_~ “But as your petitioner proposes to expend large sums of money in the
erection of said dam and buildings and machinery, before doing so, and
out of abundant caution, your petitioner desires an expression of the
sense of your honorable board, as to the object contemplated, and whether
or not the erection of the proposed dam across said Big Rockfish Creek
meets with your approval.

“That your petitioner requests, in case the erection of said dam shall
meet with your approval, that your body shall appoint a committee,
under the provisions of sections 3710, 3712, 3713 and 3714 of chapter 56,
Volume 2, The Code, aforesaid, clothed with the duty of determining
whether any gates or slopes in said dam are necessary, and, if so, the
plan, dimensions and construction of the same, to the end that your peti-
tioner may be apprised beforehand as to what will be required, and that
all provisions of law in that behalf may be observed by your petitioner,
and all controversy relating to the same obviated in the outset.”

That the petition of said corporation was granted by the unanimous
vote of the board of commissioners, and the following resolutions unani-
mously adopted, viz.:

“Resolved, that the erection of a dam across Big Rockfish by the
Hope Mills Manufacturing Company, on the lands of said company,
adjoining the lands of J. W. Emmett and others, meets Wlth the approval
of this board.
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(104)  “Resolved, that A. B. Williams, Jas. D. McNeill and John

Blue be appointed commissioners to ascertain whether or not
gates and slopes are necessary in said dam, and, if so, the plan and
dimensions of the same, giving hereby to said commissioners all legal
authority and power relating to the same provided in chapter 56, Vol. 2,
of The Code.”

It appears that when the petition was filed and acted upon, many
people from different parts of the county were in the commissioners’
office, and in and about the courthouse; that Wm. Aldeman, a resident

- near Big Rockfish Creek, discussed the subject-matter of the petition,
in behalf of turpentine and timber men, who used said stream for raft-
ing, ete., and, at his suggestion, one of the commissioners was appointed
by the board, on account of his residence in that part of the county, to
represent them. It further appears that the action of the board of com-
missioners was published in the Fayetteville Observer, a newspaper of
considerable circulation, and to which, as appears from affidavit of its
writer, the plaintiff was a subscriber, and that the commissioners ap-
pointed to ascertain what was necessary in regard to gates or slopes,
pursuant to previous notice, met at the place where it was proposed to
erect the dam, at which meeting persons representing the timber and
rosin interest were present, and a plan for the construction of the dam
wag agreed on by the commissioners appointed by the board, and reported
to the board of commissioners at their meeting on 5 March, 1888, and
unanimously adopted, and soon thereafter the defendant company com-
menced the erection of the dam, in accordance with the plan reported,
and had expended a large sum of money; and on 9 October, after the
expenditure, as the defendant alleges, of at least $75,000, a petition to
the board of county commissioners was filed praying “for relief in regard

to the obstruction of Rockfish Creek,” by defendant’s dam.

(105)  The board of commissioners, against the protest of the de-
‘ fendant, and after hearing both sides, granted the petition, and
resolved that “the case be reopened for the purpose of securing full in-
formation in regard to the locks and dams proposed to be put in said
stream.”

Thereupon, a resolution was adopted, to the effect that the committee
again visit “the grounds, after full notice to the citizens interested, of
the time, . . . and report to the board, at its next meeting, what
action should be taken in regard to said obstruction.”

This committee made a report, in which, after setting forth that, after
glving notice, they met at the mill of defendant, and, after stating that
“several parties interested in the navigation of Big Rockfish, who were
not at the previous meeting, were present this time,” and giving the con-
tention of each side, they concluded as follows:
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“At the first meeting of your committee, to take action upon the ap-
plication to dam the stream, the present size, 12 x 30 feet, was unani-
mously agreed upon by all present, and we, therefore, having made that
report to you, and it having been acted upon and accepted, do not feel
that we have any right or power to make any change, and, therefore, ask
to be discharged from any further service in this matter.”

The evidence, in the shape of affidavits, is voluminous, and the plain-
tiff, by affidavit, alleges that the delay in bringing action was, in sub-
gtance, because of the frequent and repeated promise of the defendant
company, by its agent, “that they would endeavor to make the required
changes,” and, relying on these assurances, and believing that there
would be a satisfactory adjustment, suit was delayed, and only resorted
to when all other means had failed.

In 8. . Glen, T Jones, 321, Battle, J., after a very full review of the
authorities upon the subject, gives the following as a summary of the
law of North Carolina in relation to the water-courses of the State:

“1. All the bays and inlets on our coast, where the tide from

the sea ebbs and flows, and all other waters, whether sounds, (106)
" rivers or creeks, which can be navigated by sea vessels, are called
navigable, in a technical sense, are altogether publici juris, and the soil
under them cannot be entered and a grant taken for it, under the entry
law. In them, too, the right of fishing is free. See Collins v. Benbury,
and the other cases to which we have referred on this point.
- “When the tide ebbs and flows the shore between the high and low
water ig also within the prohibition of private appropriation, under the
general entry law, but may be the subject of a direct special legislative
grant. Ward v. Willis, 6 Jones” Rep., 183.

%2, All the rivers, creeks and other water-courses, not embraced in
the above deseription, but which are in fact sufficiently wide and deep
to be navigable by boats, flats and rafts, are technically styled naviga-
ble, and are open to be appropriated by individuals, by grants from the
State, under the entry laws. When the bed of the water-course is not
ineluded in the grant, but the stream is called for as one of the bound-
aries, the grantee is entitled, as an incidental easement, to go to the
middle of the stream, and may exercise and enjoy that easement for the
purpose of catching fish, or in any other manner not imeompatible with
the right which the public have in the stream for water communication
between different points on it. The mode and the extent of the enjoy-
ment of this easement may be regulated by statute, and as the riparian
proprietors paid nothing into the public treasury for it, the soil which
composes the bed of the river may be granted to others, and the Legis-
lature may, perhaps, reserve the incidental rights for the public use,
without making compensation for them, though we believe it has often
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given such compensation. See Smith v. Ingram, 7 Ired., 175, and the
various charters granted to companies for improving the navigation of
nearly all of our largest rivers.
(107)  “8. All the rivulets, brooks and other streams, which, from any
cause, cannot be used for intercormnmunication, by 1n1and naviga-
tion, are entirely the subjects of private ownership, are generally. in-
cluded in the grants of the soil, and the owners may make what use of
them they think proper, whether it be for fishing, milling, or for other
lawful trade or business. The only restriction upon this right of owner--
ship arises, ex necessitate, from the nature of running water, and it is
that the owner shall so use the water as not to interfere with the similar
rights of other proprietors above or below him on the same stream. See
Pugh v. Wheeler, 2 D. & B., 50.

“Rights acquired in streams of this class by grants from the State, or
in water-courses of the second class, by grants from the State for the bed
of the stream, cannot be taken from the owners by the goverrment,
except in the exercise of the power of eminent domain, and then only
for public use, with a provision for the just compensation. See R: B. v.
Dawis, 2 D. & B., 451.”

Rockfish Creek has not been used for navigation by boats, but only
for rafting timber, turpentine, ete., down the stream, and it would seem
to come within the third class of Judge Battle's summary. But it is
insisted by the plaintiff that, however this may be, by long and uninter-
rupted use, and by legislative enactment, the public has become entitled
to its use as a highway for the transportation to market of their timber,
turpentme and other products, and it is denied that the county comimis-
* sioners can authorize its obstruction.

‘What is a good and sufficient passway for rafts must be a question for
the determination of some authority, and in the case of Rockfish Creek,
prior to the adoption of the present system, this authority, under 'the
supervision of the county courts of Cumberland and Robeson counties,

was vested -in overseers, whose duties were.to remove all obstrue-
(108) tions, and see that those who erected dams for mills provided good
and sufficient slopes.

The: authorlty over all such streams is now vested in the board of
county commissioners of the several counties through which the streams
may flow, to be exercised in the manner prescribed by chapter 56 of The
Code, and the defendant company applied for, and, it appears, erected its
dam under the authority conferred by that ehapter

What action was taken by the board ‘of commissioners upon the last
report .of the committee does not appear, and whether they. had the
power, after the defendant had expended money in the erection of the
dam and lock, under the authority conferred, to revoke the authority
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and. require the defendant to change the passageway for rafts or remove
its dam without compensation, is not 2 questmn for our consideration.
The authorlty of the board of county commissioners, while it stands,
and is unimpeached by allegations of fraud or other 1llegal conduct, is
a bar to the remedy sought by the plaintiff in this action. '

No special damage is alleged, and whether, if the dam be “a nuisance
to the public,” the action could be maintained by the plaintiff, as insisted
by his counsel and denied by the defendant, it is not necessary for us to
determine, There is no analogy between this case and that of 8. v.
Narrows Island Club, 100 N. C., 477.

The subject is fully discussed by Wood in “Law of Nuisances,” in the
chapter on Navigable Streams, section 575, ét seq. He concludes that
in this country there are three classes of navigable streams:

1. Tidal streams that are navigable in law.

2. Those that, although non-tidal, are yet navigable in fact for
“boats or hghters, and susceptible of valuable use for commercial pur-
poses. '

3. Those which are floatable, or capable of valuable use in bearing
the products of the mines, forest and tillage of the country it traverses to
mills- or markets. '

The extent to which the riparian owner may go in the erection (109)
of dams, ete., to apply the use of the water to the propulsion of
machinery, and the extent to which the State may authorize obstructions,
present interesting questions, the consideration of which is not necessary
for the determination of the case before us.

" No error. , Affirmed.

fC‘ited: Gwaltney v. Land Co., 111 N. C,, 556, 7; 8. v. Corporation,
tbid., 664; Commassioners v. Lumber Co., 116 N. C., 733; S. v. Baum,
128 N. C., 6053 S. v. Hedden, 187 N. C., 803.

DURANT WOODARD ET AL, v. DAVID BLUE ET AL.

Descents—Marriage—Act of 1879, The Code, sec. 1281, Rule 13.

1. The act of 1879, The Code, sec. 1281, Rule 18, is a valid law as to descenis

- after its passage, and renders legitimate the children of ai? colored parents

" living together as man and wife born before 1 January, 1868, even the

- children of a woman of mixed blood, whose mother was a white woman,
who lived with a slave as his wife at the time of their birth. "

99



IN THE SUPREME COURT. [103

‘WOODARD v. BLUE. A

2, But in such cases during slavery times, when lawful marriage between
certain colored persons could not exist, though the fact of cohabiting
furnishes presumptive evidence that a child is the issue of the persons
thus living together, the fact is open to disproof by any evidence sufficient
to overcome the presumption, The same stringent rules as to proof do
not prevail as in cases of éstablished legal marriage, where impotency,
nonaccess and the like must be proved to rebut the presumptlon of
legitimacy.

8. Where the mother of the person claiming to be heir of the decedent who
was a slave at the time of thé birth, had testified that she and decedent
had been married and cohabited as husband and wife, it was competent
to show by another witness that she had often declared that the cldimant
was not decedent’s but another named person’s child, at least to impeach
ber credit; and there being opposing testimony as to cohabitation about
the time of the birth, it was material as to that essential matter,

(110) . Cwvin actiow, for the recovery of land, tried before Arm-
' field, J., at Spring Term, 1889, of the Superlor Court of BURKE
County.

The plaintiff Emily, wife of the plaintiff Durant Woodard, claiming
to be the daughter and sole heir at law of Underzine Pelott, and the
‘other plaintiff, Mourning Orisp, claiming to be his surviving widow,
sue the defendants, who are in possession of the several tracts of land
mentioned and described in the complaint, to establish their title to and
to recover the same, with damages for the withholding,.

The defendants admit that the intestate owned said lands at the time
of his death, and their holding under Tom Walton and certain others
named, to whom, as his rightful heirs, descended all the said tracts except
that described as No. 2, as to which certain equities are set up in behalf
of said Tom Walton, growing out of his furnishing a part of the pur-
chase money therefor, and the intestate’s agreement, as alleged, to have
the title conveyed to them jointly. ‘

Thereupon, issues were made up and submitted to the jury, which,
with their respective responses, are as follows:

1. “Is the plaintiff Mourning Crisp the widow of Underzine Pelott,
and entitled to dower in the lands in controversy?’ Amnswer, “No.”

2. “Is the plaintiff Emily Woodard, wife of Durant Woodard, the
only heir-at-law of the said Underzine Pelott?’ Answer, “Yes.”

3. “Is the said Mourning Crisp, as widow of Underzine Pelott, and
Emily Woodard, as his only heir at law, entitled to the possession of
the land described in the complaint?’ Answer, “Not Mourning Crlsp,
but Emily Woodard, is.”

- The said Mournmg, examined at the trial on behalf of the plaintiffs,
testified to her marriage with the deceased, before a justice of the peace,
about ten years before the war, he then being a slave and herself the
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offspring of a white mother; their cohabitation, as husband and wife,
for a period during which their children were born, of whom one -

‘was the plaintiff Emily, and its discontinuance since the termina- ( 111)
tion of the war, though the said Underzine lived until a year or

two before the institution of this suit, when he died,

During the cross-examination, the defendants put this question to the
witness:

“Have you not repeatedly told Tom Walton, a slave, brother: of Under-
zine, belonging, with him,; to the same owner, and living in the same
famlly at the time when Emily was born, that Emﬂy was not Under-
zine’s child 3 i

On objection of plaintiffs, the inquiry was disallowed, except to im-
peach the witness, and defendants excepted

The defendants insisted that the marriage, being between a Whlte
woman and a slave, was void in law, and that such intermarriage be-
tween a free person of color and a slave is expressly forbidden by the
statute (Rev. Stats., ch. 111, sec. 77) ; nor is it protected by the amenda-
tory act of 9 January, 1845 (Acts 1844-45, ch. 85), which allows such
1ntermarr1age when entered into with the owner’s consent, previous. to
the passing of the act. i

The court expressing an opinion that the Act of 1879 covered the
present case, and has the effect of rendering all children born in slavery,
where' the parties were living as man and wife, capable of inheriting,
but reserving a decision upon the point, the defendants’ proceeded to call
their witnesses and develop théir testimony.

Tom Walton, being sworn, testified as follows: Underzme and Mourn—
ing were regarded as man and wife when they went to Tennessee, to:the
farm whereon witness worked with them, and where they remained four
or five years, during which time Emily was born. Mourning stayed
sometimes at the house, where Underzine stayed; and sometimes at the
big house, he being a field hand and she a house servant they d1d not
live as man and wife while there.

Defendant offered to prove a general reputation in'the fam1ly (112)
that the feme plaintiff was not Underzine’s c¢hild, but that another: =
person was her father. The evidence was held to be incompetent if the
parties were then cohabiting, and to this ruling the defendants excepted.

‘Defendants then proposed to show that Underzine and Mourning each
had repeatedly declared that the former was not the father of said
Emily, and that, though living in the same family, there had been no
actual sexual connection of which she could be the fruit, and her actual
father was the man with whom they lived, and who had been the owner
of Underzine while a slave; that the parties left Tennessee after the
close of the war, and settled in Burke County, living about eight miles
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apart, where they remained until his death, he, meanwhile, having no
connection whatever with Mourning and her daughter, and, from his
emancipation, at all times repudiating and disowning any relation to
either.

The court, ruling the offered evidence irrelevant and incompetent,
stated that the jury would be directed to find upon the igsues: in response
to the first, “No”; to the second, “Yes”; to the third, “No,” as to Mourn-
ing; “Yes” as to Emily and Durant, “if the parties were married and
were living together and cohabiting as man and wife when the plaintiff
Emily was begotten and born.”

In deference to this intimation, defendant’s counsel said they could
not resist a verdict, and it was rendered accordmgly, and from the judg-
ment they appealed

S, J. Ervin and I. T'. Avery for plaintiffs.
- J. T. Perkins and F. A. Sondley for defendants.

Surra, C. J., after stating the case: At the time when the alleged
marriage was contracted, Underzine was a negro slave, and Mourning
the daughter of a white woman, and if not herself white, necessarily of
mixed blood, and, whether one or the other, equally disabled, by positive

- law, to enter into a contract of marriage with a slave,

(113) By an act passed in 1741, it is declared that if any white man

+ or woman, being free, shall intermarry with an Indian, negro,
mustee or mulatto man or woman, or any person of mixed blood, to the
third generation, bond or free, sueh person shall forfeit and pay, to the
use of the county, one hundred dollars, and a penalty is imposed upon
any minister or justice of the peace who knowingly shall presume to:
marry such. -Rev. Stat., ch. 71, sec. 56.

The act of 1838 declares all marriages entered into since 8 J anuary,
1839, or thereafter entered into, “between a white person and a free
negro, or free person of color, to the third generation, shall be void.”
Rev. Code, ch. 68, sec. 1. :

This latter enactment does not extend as far as that which prohibits
and-annexes .a penalty to the act of intermarrying of a white with a
person of color, whether bond or free, but confines its operative force to
annuling of marriage attempted between a white person and a free negro
or free person of color. - The restraint thus limited became inapplicable
to the case of a white person marrying a slave, because there was in the
latter an incapacity, arising from the status of the slave, to make such
contract, and it was, ipso facto, without any statute making it so, void.
In like manner the intermarriage of a free negro and slave was pro-
hibited by the act of 1830 (Rev. Stat., ch. 111, sec. 87), an offense for
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which the free person of color was subjected to indietment, unless the
same was with the consent of the owner of the slave, under the amend-
ment of 1844 (Rev Code, ch. 107, sec. 61), given to a marrlage which
took place previous to 1 November, 1844,

This legislation continued in force during the existence of slavery, no
marriage being recognized as binding when had between slaves, and
inhibited by positive law when had between white and free per-
sons of color, who are within the specified degrees, and between (114)
the latter and slaves, and this in pursuance of a general public -
policy growing out of the slavery of a part of the population owned by
masters. It still prevails, and inhibits the intermarriage of white and
free persons of color into which the slave population had been immerged:
The Code, sec. 1810. The interdict is still in force, and held not to be
repugnant to the Constitution of the United States, or legislation under
it, in 8. v. Hatrston, 63 N. C., 451, though the relation, if legally created
elsewhere, is recognized as a valid subsisting relation, when the parties
come into this State from that of their former residence. S. v. Ross,
76 N. C., 242. But its validity is not recognized when parties, having
their domicile here, to evade our laws, go to a State which allows such
marriage, with intent to return and keep up their domlclle S. .
Kennedy, ibid., 251.

As no provision was made by law giving sanction to the marriage rela-
tion formed between slaves, while there was no absolute restriction put
upon free persons of color, and they could intermarry one with another
while they could not with White persons or slaves, it became necessary to
provide by law for the legalizing of marriages between slaves who could
not enter into any marriage contract, and the General Assembly passed
the act of 10 March, 1866. , :

The fifth section, Wh1ch alone bears upon the present inquiry, legahzes
a cohabitation among those who were lately slaves, when still continued,
and validates the relation as a marriage from its commencement; and,
to give the act full force, directs the parties to go before the clerk or a
justice in acknowledgment of assent, and to state the time when it
began.. This enactment has been cons1dered at the present term, in
Branch v. Walker, and obviously imparts no sanction to the cohabita-
tion alleged. in the present case. :

The act of February, 1879, adds to the canons of descent, and is
in these words: (115)

“The children of colored parents, born at any time before
1 January, 1868, of persons living together as husband and wife, are
hereby declared 1eg1t1mate children of such parents, or either one of
them, with all the rights of heirs at law and next of kin, with respect to
the estate or estates of such parents, or either one of them.”
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The interpretation put upon the broad and comprehensive terms of
the statute, as embracing the issue of all colored persons while living as
husband and wife, as well when forbidden as permitted by law, deter-
mines the ruling of the judge in support of the claim of the plaintiff
Emily as heir at law of the intestate Underzine to the lands left by him.

In general words, literally understood, the act does include the chil-
dren of all colored parents, as well those who were always free as those
who were formerly slaves (for they all now belong to one and the same
class), and its legal effect would be to bestow an inheriting capacity upon
all whose parents were thus cohabiting, irrespective of the lawfulness
of the relation, and thus sustain the ruling of the court in applying its
remedial provisions to the case before us. It admits of serious doubt
whether the statute, in seeking to remove an anomalous condition of the
colored race, growing out of the emancipation of the slave population,
intended to ignore the unlawful sexual intercourse, so habitually main-
tained as to assume the form of marriage, and become a cohabitation
among the free colored race, to whose lawful intermarriage no impedi-
ment not common to all was interposed, and thus place the offspring of a
forbidden upon an equal footing with the offspring of a lawful union, in
giving the right of succession to an intestate father’s estate. The special
purpose of the legislation seems to have been to provide against the-evil
of the universal illegitimacy of slave children, consequent upon the

absence of any authority for their parents, during their servitude,
(116) to enter into lawful matrimonial relations; and this is developed
in the early enactment of 1866.
~But the aet of 1879, in unrestricted words, bestows a right to succeed
to a deceased parent’s estate, not disposed of by will, upon “the children
of colored persons,” born before January, 1868, without exception or
quahﬁcatlon and we do not see how, by constructlon, any words restrict-
ing'its operation can be interpolated.

Its efficacy, however, depends upon two essential conditions—a co-
habitation subsisting at the birth of the child, and the paternity of the
party from whom the property claimed is derived. The ecohabiting
does not alone confer legitimaecy, though it furnishes presumptive evi-
dence that the child is the issue of the persons thus living and indicating
their relations; but the presumed fact is open to disproof, and to be
determined, as are other facts, upon the force of the evidence adduced,
which may be sufficient to overcome the presumption.
~ To repel the inference of paternity, drawn from the mere fact of co-
habitation, the same stringent rules do not prevail as in cases of estab-
lished legal marriage, when, to bastardize the issue, there must be full,
affirmative, repelling proof, such as impotency, non-access and the like,
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or the presumption of legitimacy will stand. 1 Green. Ev., sec. 28;
Abbott’s Trial Ev., 88.

The question of the real, as distinet from. the 1nferred, paternity of
the plaintiff Emily, 1nvolves a fact as essential to the support of her
claim as cohabitation itself, and while the one may be deduced from the
other, nothing else appearing, is susceptible of disproof, and, when any

" has been offered, must be left to the jury to pass upon.

In the trial, Mourning, the mother, swore that, during the cohabita-
tion, the plaintiff Emily and two other children were born (in what
order of time is not stated), and that Underzine and herself “had
never lived together since the war, that is, from 1865, up to his (117)
death, a year or so before the issuing of the summons in June,

1888, a period of more than twenty years.”
The defendants’ opposing evidence, that the parties, though upon the
same farm, “did not live as man and wife” when Emily was born, and
all the evidence concurs in showing that the relation ceased after their
return to the State. Here there was conflicting evidence of the existence
of the cohabitation, previously kept up, after the removal to Tennessee,
and the time of its discontinuance, whether before or after the birth of
Emily, left in doubt upon the testimony.
Again, the defendants were not allowed to introduce evidence of the
declarations often made, as well by Underzine as by Mourning, that he
was not, while his master, in whose house Mourning served as a domestic,
was, the father of Emily, and that such was the general reputation in
the family. The proposed testimony was declared to be incompetent, if
the cohabiting then subsisted; thus, as we understand the ruling, hold-
ing the quantum and quality of the evidence sufficient to warrant the
finding the same as that required to prove illegitimacy of a child born in
lawful wedlock.
~ It does not appear that this testimony was admitted for any purpose,
not even in contradiction of the testimony of Mourning, and to impair
her credit, as was ruled when her declarations were called for upon her
cross-examination. It may be that the declarations were not allowed as
original evidence of the fact declared, in which ruling we cannot say
there was error, but as the case is careful to state that a similar declara-
tion, sought to be brought out from the mother when under examination,
was held admissible to impeach her credit, and admits the qualification
in passing upon the proof by other withesses of similar declarations, we
~ are not at liberty to annex a similar qualification to the ruhng upon the
evidence last offered.

The rejected evidence was certainly competent as to the credit (118)
of the mother, and material, too, because her testimony is in
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direet conflict with that of Tom Walton, upon the essential matter of the
continuance of the cohabitation in Tennessee. _

This view is forcibly suggested by the course of defendants’ counsel
in making no resistance to the verdict, after the intimation of the opinion
of - the court, when there had been developed so much opposing testimony
to the fact upon which the legitimacy given by the statute depends.

For these reasons, we think the case was not fairly before the jury,
with such directions as to the proofs as were needed to guide them to a
correct verdict, and it must be set aside, and a new trial granted.

We do not see any want of authority in the General Assembly to pass
the act of 1879, which is but a change in the law of descent, and opera-
tive in the future only.

Error. : Venire de novo.

Cited: Jones v. Hoggard, 108 N. C., 181; Fowler v. Fowler, 131 N. C,,
173; Nelson v. Hunter, 140 N. C,, 603 Brya,mf v. Bryant, 171 N. C,,
746 ; Croom v. Whitehead, 174 N. C 310

J. B. HOLMAN, TRUSTEE, v. J. 8. MILLER.
Judgment, Docketing and Lien of—The Code, secs. 433-83.

1." A judgment is not a lien upon land, in the absence of the actual levy of an

execution, until it is docketed in the county where the land is situate, in

_the manner prescribed by seetion 433 of The Code, and upon the docket
required to be kept by section 83 of The Code.

2, It is the duty of a judgment creditor to see that his judgment is properly
docketed, If the clerk neglects to docket the judgment, subsequent en-
cumbrances and claimants under the judgment debtor are not to be

" prejudiced thereby, and the remedy of the judgment creditor is against
; the clerk for loss suffered by reason of the failure to docket the judgment.

(119) Tuts was a civil action, tried, upon complaint, answer and de-
~ murrer to the answer, before P}m,hps J., at the February Term,
1889 ‘of IrepeLr Superior Court. :

The facts are, that the plaintiff, as trustee, under a deed in trust,
ex:ac’uted by Charles L. Summers and registered in Iredell County on
4 November, 1886, sold, for cash, certain lands, and that the defendant
became the purchaser in the sum of six hundred and ten dollars. The
plaintiff tendered a deed and demanded the purchase money, and, upon
defendant’s refusal to pay, brought this action to enforce the payment
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thereof. The defendant contends that the plaintiff cannot make a good
title because of the existence of a prior lien upon the land by virtue of a
judgment rendered at August Term, 1886, of the Superior Court of said
county of Iredell. At the said term a judgment was rendered against the
said Summers and others for six thousand dollars, which greatly exceeds
the actual value of the land. The said judgment was not docketed until
21 May, 1888. It does not appear that there was ever any execution or
levy. His Honor held that the plaintiff was entitled to recover, and the
defendant appealed.

D. M. Furches for plaintiff.
. Chas. Armfield and W. D. Turner for defendant.

Surpuerp, J., aften stating the case: The question presented for our
consideration is, whether an undocketed judgment prevails over a regis-
tered deed in trust to secure creditors. Under the law as it existed prior
to the adoption of the Code of Civil Procedure, there was no provision
for the docketing of judgments, and a lied upon the property of the
debtor was acquired only by issuing a writ of fieré facias, which bound

- the property of the debtor from its {este. Under the present system no
lien is acquired upon land in the absence of an execution and levy, until
the judgment has been “docketed on the judgment docket.”” The -
Code, sec. 435; Sawyer . Sawyer, 98 N. C., 821; Williams v. (120)
Weaver, 94 N. C., 134. The Code, sec. 433, provides that judg- .
ments “shall be entered by the clerk of said Superior Court, on the judg-
ment docket of said court. The entry shall contain the names of the
parties and the relief granted, date of judgment and date of docketing,
and the clerk shall keep a cross index of the whole, with the dates and
numbers thereof. All judgments rendered in any county by the Supe-
rior Court thereof, during a term of the court, and docketed during the
same term, or within ten days thereafter, shall be held and deemed to

. have been rendered and docketed on the first day of said term.” The

Code, sec. 83, requires a separate and distinet docket for this purpose.

So it is very clear, that unless the judgment is docketed upon this par-

ticular docket, there can be no lien by virtue of the judgment alone. The
docketing is required, in order that third persons may have notice of the
existence of the judgment lien. “The dogget, or, as it is commonly
called, the docket or docquet, is an index to the judgment, invented by the
courts for their own ease and security of purchasers, to avoid the trouble
and inconvenience of turning over the rolls at large. The practice of
docketing judgments seems to have obtained as early as the reign of

Henry the Eighth. . . . Purchasers are not bound to examine for

judgment liens further than to look into the proper dockets.” Freeman
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on Judgments, sec. 343, The observance of this law is regarded as so
important to subsequent purchasers and mortgagees that, wherever the
system of docketing obtains, a very strict compliance with its provisions
in every respect is required. In Brandlery v. Plummer, L. 1., 26, Vol.
326, the mere omission to insert the “number roll of the entry” was held
by the Lord Justice to be fatal. In Ridgway & Co.’s Appeal, 15 Penn,,
177, the failure to record the Christian names of the defendants invali-

dated the docketing of the judgment as to subsequent purchasers
(121) or judgment creditors. In Buchan v. Sumner, 2 Barb., ch. 165,

it was held, “that the docketing of a judgment against Palmer
Sumner, under the letter P, the initial letter of his Christian' name,
instead of the letter S, the initial letter of his surname, was ot even a
compliance with the requirements of the statute.” In London v. Fergu-
son, 3 Russ., Chan, Rep., 349, the judgments hadsbeen carried into the
proper office to be docketed, but, from mistake of the officer, the dockets
were not completed. Lord Gifford “decided that the holders of the judg-
ments were not, even in equity, entitled to a priority.” In our case no
attempt whatever appears to have been made to have the judgment
docketed, and although it was the duty of the clerk to have done so, his
omission is no excuse for the judgment creditor, as the authorities all -
clearly establish that it was his duty “to see that his judgment is rightly
entered on the judgment docket. . . . The remedy of the party ag-
grieved is against the prothonotary (or clerk). . . . The purchaser
is,not bound to look beyond the judgment docket.” Ridgway & Co.’s
Appeal, supra; Freeman on Judgments, supra.

Holding as we do, that the judgment is not a lien upon the property,
as against this defendant, it is unnecessary for us to consider whether
such a defense, had it been valid, could have been asserted by a purchaser
at a.sale like this, especially where the record is silent as to what was
proclaimed as terms and conditions of the sale by the trustee.

We are of the opinion that the plamtlﬁ 15 entitled to recover.

No error. Aﬁirmed

C’u‘ed Alsop v. Moseley, 104 N. C., 68; Dewey ». Sugg, 109 N, O
3355 Gambrdl v. Welcow, 111 N, C,, 44 Redmo%d'v Staton, 118 N. C.,
142; Stanley v. Baird, 118 N. C,, 83; Bem‘hamdt v. Brown, 122 N, 0.,
594, Darden v. Blount, 126 N. C., 249; Valentine v. Britton, 127 N. C,,
594 Wilson v. Lumber Co., 131 N, C., 166; Evans v. Alridge, 133
N.-C., 380; Coxr v. Boyden, 153 N. C., 525 Trust Co. v Ourme 190
N C, 264
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(122)
J. G. WARLICK v. SARAH LOWMAN.

Cart-ways—Apt Time—The Code, sec. 2056.

1. Section 2056 of The Code is in derogation of the rights of landowners and
must be strictly construed.

2. A petition for a cartway was filed before the board of supervisors, the

prayer of the petition was granted, and respondent appealed. to the

- commissioners and thence to the Superior Court. After the jury was

empaneled to try the issues raised between the petitioner and respondent,

a motion was made for the first time to dismiss the petition for the want

of proper allegations: Held, that the motion was not made in apt time,
and it was error to grant it.

8. A cartway will not be granted, under The Code, sec. 2056, as a mere matter
of convenience, but only when it is necessary, reasonable and just that
the petitioner should have it.

4, The form of the petition and proper methods of procedure, under The
Code, sec. 2056, pointed out.

PrriTIoN for cart-way, tried, on appeal, before Armfield, J., at Spring
Term, 1889, of Burkr Superior Court.

The plaintiff filed before the proper “board of supervisors of public
roads” his petition for a cart-way, whereof the following is a copy:

“To the Board of Supervisors of Public Roads, etc.:

“The undersigned respectfully petitions to said board for the granting
of a public cart-way, leading from his dwelling and lands, and through
the lands of Sarah Lowman, into the public highway leading from the
Newton road to Rutherford College, for the reasons herein set forth:
that your petitioner desires said cart-way as a way to the nearest public
mill where he can get grain ground, and, also, said way is his only way
to his nearest church and public worship, Sunday-school and burying-
ground, said way or route being the only practical way that the peti-
tioner can travel to either of the above-named places by wagon,
buggy or cart; and, furthermore, said petitioner desires said (123)
cart-way to haul logs over to his nearest sawmill where he can get
sawing done; and, further, petitioner carries on and is engaged in the
business of blacksmithing, and the above-named cart-way is greatly de-
sired as a way for the public to pass and repass to his shops. Petitioner
respectfully asks that you carefully consider the complaint set forth in
this pet1t1on and then grant the relief hereby demanded.”

This petition was heard, and the prayer thereof allowed by the board,
and the respondent, having made objections, appealed to the board of
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commissioners of the county, and they also allowed the prayer of the
petition, from which the respondent appealed to the Superior Court. In
that court a jury was empaneled to try the issues of fact raised by the
respondent’s objection to the petition. Pending the trial, and before
evidence was produced, upon objection made by the respondent’s counsel,
the court held: . _ '

“1. That the petition was insufficient to entitle the plaintiff to the
relief he seeks. '

“9. That the facts alleged in said petition are not sufficient to give
the court jurisdiction to grant any relief, and that, as the supervisors
had no jurisdiction, this court could have none on appeal”; and at once
directed a juror to be withdrawn, and a new trial, and thereupon dis-
missed the petition.

The plaintiff, having excepted, appealed to this Court.

8. J. Erwin and J. S. Perkins for plaintiff.
J. T. Avery for defendant.

Mzrrimon, J., after stating the facts: The statute (The Code, sec.
2056) provides that, “if any person be settled upon or cultivating any
land, to which there is leading no public road, and it shall appear
(124) necessary, reasonable and just that such person should have a
private way to a public road over the lands of other persons, he
may file his petition before the board of supervisors of the township,
praying for a cart-way to be kept open across such other persons’ lands,
leading to some public road, ferry, bridge, or public landing,
and if sufficient reason be shown, shall order the constable to summon a
jury,” ete.

This statutory provision is in derogation of the free and unrestricted
use and enjoyment of the land by the owner thereof, over which the cart-
way is established, and must be construed strictly. The petitioner is not
entitled to have it simply as a convenience, or because it enables him to
reach a public road, ferry, bridge or public landing from the land upon
which he may reside, or which he may be cultivating, by a shorter or
more convenient route, but because there is no public road serving such
purpose, and because, also, it is necessary, reasonable and just that he
should have the cart-way. Hence, if he have one or more private ways,
or, by a parol license, an unobstructed way across the land of some per-
son other than that of the respondent, he is not entitled to have it. In
such case it would not be “necessary, reasonable and just” that he shounld
have it. If he should, in any way, be deprived of such private ways, he-
might become entitled to the cart-way, because it might thus become
necessary as contemplated by the statute. It is the absence of a public
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road in the case provided for, and because it is “necessary, reasonable

and just,” that the petitioner may have a cart-way across the land of
another. Lea v. Johnston, 9 Ired., 15; Carcon v. Doxey, 3 Jones, 23;
Burgwyn v. Lockhart, 1 Winst., 269; S. . Purify, 86 N. C., 681,

The application for a cart-way must be made by petition in writing,
and it should state intelligently the grounds of application—the facts,
sufficient in their substance, to entitle the petitioner to have his prayer
granted. Otherwise, the respondent may move to dismiss or quash it, or
the court may, ex mero motu, direct it to be done,

And so, also, the respondent’s objections to. the petition should (125)
be in writing, to the end the same may be filed in the proper
office, and so, also, that the court may see what issues of fact and
law are raised, and try the same, and dispose of the petition upon its
merits.

It would be much better to have such pleadings formal and precise—
thus they would be more intelligible and satisfactory-—but this is not
essential; it will be sufficient, if the petition and the objections thereto
state the substance of the material facts, however informally this may
be done, and even informalities should be helped by proper amendments,
and the proceedings should be upheld when they embody the substance
of the matter. They are summary in their nature and are begun and
prosecuted before a class of officers very useful and important, who are,
generally, laymen, and not familiar with legal precision and forms. Such
proceedings are to be helped at all times, when this can be done by
amendment. This is especially so, when they have been allowed to be
conducted without prompt objection made in apt time.

The petition in this case is not precise or formal in the allegation of
the material facts, but it seems to us that it states facts sufficient in their
substance - and necessary to entitle the petitioner to have his prayer
granted, if they be accepted as true, as they must be for the present
purpose. ‘

TFirst, it was necessary to allege that the petitioner was “settled upon
or cultivating” land. The petition asks for a “cart-way leading from his
dwelling and lands, and through the lands of Sarah Lowman, into the
public highway” mentioned. By the words “his dwelling and lands” is
fairly meant his home—the place where he lives—where he is “settled,”
and this meaning is made the more manifest by other facts stated in the
petition. Secondly, the petition should have stated that there
was no public road leading to the dwelling of the petitioner—the (126)
place where he was “settled.” This is sufficiently alleged, in the
absence of objection made in apt time, in that it is informally stated
that the cart-way prayed for “is his only way to his nearest church and
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public worship, Sunday-school and burying-ground, said way or route
being the only practical way that the petitioner can travel to either of
the above-named places by wagon, buggy or cart.” And the implication
intended is, that the petitioner has no other way than the cart-way
asked for to reach a public road leading to the public places mentioned,
and no other way leading from a public road to his residence and his
blacksmith shop.

It seems that the parties so understood, accepted and acted upon the

meamng of the petltlon until after the jury was empaneled to try the
issues of fact raised in the Superior Court., The petition states facts
which, if true, sufficiently allege that the cart-way was necessary, reason-
able and just. If the petitioner had no way to a public road from his
residence—the land where he lived—surely he ought to have a cart-way.
It may be that these allegations were not true; but the court deprived
the petitioner of the opportunity to prove them, by directing a new trial
and dismissing the petition. They were informal, not perfect, but the
purpose-and the ground of it could be seén and understood by the parties
-and the court, and was too late, after the jury was empaneled, to try the
issues of. fact raised to sustain a motion, then-made for the first time, to
dismiss the petition upon the ground that it did not sufficiently state the
facts to entitle the petitioner to have the cart-way prayed for. Johnson
v. Finch, 93 N. C., 205; Halstead v. Mullen, ibid., 2525 Warner v. B. R.,
94 N. C., 250. v

. There is error. The court should have disposed of the case upon its
merits. There must, therefore, be a new trial, and we so adjudge.

Error. Venire de novo.

Cited: Burwell v. Sneed, 104 N. C., 121 Warlick v. Lowman, tbid.,
. 4065 Mayo v. Thigpen, 107 N. C., 67; Collins v. Patterson, 119 N. C,,
603; Cook v. Vickers, 144 N. C7, 813 Ford v. Manning, 152 N. C., 153;
S. v. Haynie, 169 N. C., 283; Brown v. Mobley, 192 N. C., 472.

(127) i
' R. F. COOK v. T. L. PATTERSON.

Usury—~Costs—The Code, secs. 528, 3836.

1. A mortgagor applied for an injunction to restrain the mortgagee from
gelling under the mortgage, alleging that the debt secured was usurious,
and that he was entitled to sundry credits. The mortgagee denied the
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©ousury, but the issue on that plea was found against him: Held, that de-
fendant was entitled to judgment for the amount actually due on the
mortgage debt, w;th interest, and ‘under The Code, sec. 528, for costs.

2. One who goes into a court of equity to seek relief from a usurious contract
"will be required to pay legal interest which, under The Code, sec. 3836.
is eight per cent, if the contract is to pay that rate. . .

Crvir acrion, tried before Brown, J., at February Term, 1889, of
IrEpELL Superior Court.

" The plaintiff alleged in his complalnt that, being embarrassed with
debt, he applied to defendant for the loan of three hundred and fifty
dollars, with which to pay off his indebtedness; that defendant agreed at
first to lend that amount, if he could secure payment by a mortgage on a
certain tract of land, charging eight per cent, and a small bonus to cover
expenses, but when the. plaintiff applied for the money in order to
fulfill his promise to.his creditors, the defendant required him to execute
a note for three hundred and ninety dollars ($390), with interest at
elght per cent per annum, when, in fact, he lent plam’uﬁ" only three
hundred and fifty dollars.

Plaintiff further alleges that defendant stated that he requlred a
bonus of forty dollars for the loan, and that he did execute a mortgage
on the land first mentioned by defendant, to secure the payment of said
note for $390, dated 11 February, 1884, and that the defendant had ad-
vertised the said land, and was threatening to sell by virtue of said
mortgage, and that since the execution of the note, the plaintiff
had made several payments on the note. The plaintiff prayed (128)
for an injunction.

The defendant averred that he lent plaintiff, and actually furnished
him, three hundred and eighty dollars in money; that he charged plain-
tiff ten dollars for cost of getting an abstract of title to his land, and
therefore took the note for $390, with interest at eight per cent per
annum.

At the trial the following issues were submitted to the jury, viz.:

1. “Was the sum of $40 or any other sum included in the note as
excessive interest over eight per cent? If so, what sum?’ Answer:
“Yes; thirty dollars.”

2. “What payments have been made by the plaintiff thereon?’
Answer: “6 February, 1886, $51.50; 11 November, 1886, $25.75. Total,
$77.25

The findings of the jury were as above indicated.

Upon these findings of the jury and the pleadings, the defendant
moved the court for judgment for the amount of his debt and legal
interest and costs of action. The court declined such judgment, and,
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upon motion of plaintiff’s counsel, ordered judgment for defendant, for
the sum of $380, less credits, $77.25, and declined to allow defendant
any part of the legal interest due upon said debt, or any costs up to and
including this term of the court. Defendant excepted, and appealed.

No counsel for plaintiff.
Chas. Armfield and W. D. Turner for defendant.

Avery, J., after stating the facts: The defendant, after reducing the
amount apparently due by payments, and making allowance for usurious
charges, was entitled to recover a judgment. There was no allegation
that the whole debt had been paid, or, in any view of the case, for-
feited; and judgment was actually rendered for three hundred and sixty
dollars, less the payments, ascertained by the jury to have been made,

or for $282.75.

(129)  Section 528 of The Code provides that to either party for
‘ ‘whom judgment shall be given, there shall be allowed, as costs,
his actual disbursements, ete. It is clear that the defendant was en-
titled to recover costs. In Costin v. Baxter, T Ired., 111, the facts
were, that the plaintiff declared in three counts, and entered a nolle
prosequi in two, but recovered on the remaining count. This Court
held that the defendant was not entitled to recover for charges of wit-
nesses summoned to meet the counts abandoned by plaintiff, upon a
proper construction of the Aet of 1777, Rev. Stats., ch. 31, sec. 79.

. In Wooley v. Robinson, 7 Jones, 30, it was held that the party who
prevailed and obtained judgment must recover costs, under Revised
Code, ch. 8, sec. 75, unless otherwise directed by some particular statute.
The older statutes, construed by the Court in those two cases, do not
differ materially, so far as the question before us in involved, from
section 528. In the absence of any special provision of law taking this
case out of the general rule, it should have been followed in rendemng
Judgment

This is not an action brought to recover usurious 1nterest under sec-
tion 3836 of The Code. The action was, in fact, brought more than two
years after the first payment made on the note, but the plaintiff declares,
in his complaint, that he is willing to pay the amount due, with legal
interest at eight per cent. The defendant moved the court for judgment
for the amount of the debt, after making the deduction,, with legal
interest, and we think that, in refusing this motion, his Honor erred
also. If the defendant had invoked the aid of the court by asking for a
judgment for his debt, the rule adopted by the court below would have
applied. But when the plaintiff asks the court to interfere and grant
an injunection till the true amount can be ascertained, he is deeméd
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subject to the rule, that one who seecks equitable relief must do (130)
equity. The Court will, therefore, compel him, as a condition
upon which the aid of the court is extended to him, to pay the amount
that is justly due in good faith. Manning v. Elliott, 92 N. C., 48;
Purnell v. Vaughan, 82 N. C., 134; Simonton v. Lanier, 71 N. C., 498,

In the two first of the cases cited, it was held that the condition
upon which relief is granted in cases of this kind, is the payment of what
is really due. The plaintiff contracted to pay interest at eight per cent,
and it was lawful to agree to that rate on the amount found to be really
due ($360). Moreover, in his complaint he tenders a judgment for the
amount justly due and legal interest at eight per cent. That rate was
allowed in Stmonton v. Lanier by this Court, when, in fact, the defend-
ant had agreed in the note to pay interest at the rate of one and a half
per cent per month, It is just and equitable that he should perform so
much of the agreement, on his part, as was not in contravention of law.

The judgment must be modified in conformity with this opinion.

" Error, Modified.

Cited: Carver v. Brady, 104 N. C., 220; Vann v. Newsom, 110 N. C,,
130; Ferrabow v. Green, 1bid., 416 Cotton Mills v. Hostery Mills, 154
N. C., 466; Yates v. Yates, 170 N, C., 536; Corey v. Hooker, 171 N. C.,
231; Noland v. Osborne, 177 N. C., 17; Smith ». Myers, 188 N. C., 553.

(131)
BE. A. AxnD R. C. PERKINS ET AL v. B, A. BERRY, ADMINISTRATOR.*

Judgments—Exceptions to Ewidence and to Report of Referee—The
Code, sec. j28—Joinder of Uninterested Party as Plaintiff—
Statute of Limitations—Creditor's Bill; when Heirs of Decedent
Necessary Parties.

1. Where a judgment absolute is rendered against executors, fixing them with
assets, and they pay it, their personal representatives cannot afterwards
recover the amount thus paid out of the estate of their testator.

2. An exception to the admission of evidence by a referee, after objection,
which is not specific, but is vague and indefinite in form, will not be
considered.

3. Where the report of a referee designates certain claims which he finds to
be valid against the defendant, as claims of “officers of the court”:
Held, that such designation sufficiently points out the clerk to whom
payment is to be made.

*AvERY, J., did not sit.
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4, Under The Code, sec. 422, a referee has power to admit new parties to
an action,

5. It is wholly immaterial that an uninterested party is united with the true
owner as plaintiff, il} an action to recover a debt, because a reception
. of payment by -either plaintiff would be with the assent of the other.

6. That the referee hag not reported all the evidence taken during the trial
before him is not a ground of ewception. If all the evidence is not sent
up, the remedy of the prejudiced party is by application to the judge for
an order directing the referee to send up that which has been omitted.

7. The issue of execution every three years on & judgment against executors
will repel the bar of the statute of limitations.

8. Where, in a creditor’s bill against the personal representative, it is sought
to have the'lands of decedent sold for the satisfaction of the debts proven,
the real representatives of decedent must be made parties before any
_judgment subjecting the real estate can be entered.

(132)  CrviL acTiow, tried, by consent, before Clark, J., at Chambers,
upon exceptions to the report of a referee, in an action pending in
the Superior Court of Burke County.
" Both sides appealed.
The facts are stated in the opinion.

J. T. Perkins, J. B. Batchelor and I. T. Avery for plmntzﬁ‘s
8. J. Erwin for defendant.

Sarrrr, C. J. This action is prosecuted by the plaintiffs in behalf of
themselves and all other creditors of John Sudderth, deceased, against
the defendant, his administrator de bonis non, with the will annexed,
for an account and settlement of the testator’s estate, and the payment
of their several debts. The deceased died in February, 1865, leaving a
will, which has been admitted to probate, appointing three executors, to
wit, W. S. Sudderth, John R. Sudderth and Joseph Corpening, all of
whom qualified as such, and entered upon and proceeded to discharge the
duties and trusts imposed. In March, 1874, the executor John R. Sud-
derth died intestate, and without committing any waste, having properly
applied the assets that came into his hands. In like manner the executor,
Joseph Corpening, died intestate, in the year 1883, without having com-
pleted his administration, as did the sole surviving executor two years
thereafter, also intestate, leaving the administration incomplete.

On 25 May, 1885, after a controversy and final adjudication thereof
in regard to the party entitled, letters of administration de bonis non
issued to the defendant. At Fall Term, 1888, was entered the following
order of reference: ‘ ‘
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“This cause coming on for hearing, a jury trial being waived, it is,
by consent of counsel for plaintiffs and defendant, referred to T. G.
Anderson, Esq., with leave to plaintiffs to amend their complaint
within twenty days, and leave to defendant to amend answer in (133)
ten days after filing of amended complaint. The said referee to
find and pass upon all matters of fact or law, without prejudice, how-
aver, to the defendant’s plea of the statute of limitations, all rights of
defendant under said plea being reserved, and all other matters by con-
sent referred. Said referee to report his findings of fact and conclusions
of law to the judge presiding of this Court at Chambers, in Marion,
McDowell County, on Tuesday of the first week of the Superior Court
of McDowell County, where the same is, by consent, to be heard before
Hon. Walter Clark, judge presiding Tenth District.”

The complaint and answer were amended accordingly, and several
new parties having been admitted into.the action, on their application
to the referee, he proceeded with the execution of the order, and madé his
report, so much of which as is necessary to the proper understanding of
the rﬁlings of the court and the exceptions thereto, brought up for
review, is produced.

In the progress of the cause various other creditors were admitted as-
plaintiffs, all of whom filed evidence of their debts. An object of the
suit is also to have the lands left by the intestate, and which are of great
value, sold to supply any deficiency in the personal estate to meet the
outstanding liabilities of the testator, and to compel the defendant, who
has no assets himself, when the indebtedness is ascertained and the value
of the personal estate available for the payment, to institute proper pro-
ceedings for the sale of the devised lands, or so much as rhay be required,
for ‘conversion into assets, to be applied to the deficiency.

The referee reported the following facts as admitted by the parties:

“I find from admissions in evidence and from pleadings—

“1. That John Sudderth died in Burke County, State of North Caro-
lina, in the month of February, 1865, leaving a last will and tes-
tament in which John R. Sudderth, W. 8. Sudderth and Jos. (134)
Corpening were appointed executors, and soon thereafter, in the
year 1865, they qualified as executors.

“9. That John R. Sudderth died on 1 March, 1874; Jos. Corpening,

. day of ... , 1883, and W. 8. Sudderth, on 18 March, 1885,
without having fully administered said estate, and B. A. Berry was ap-
pointed administrator d. b. n. of said John Sudderth on 25 May, 1885,
and no final account has ever been filed or final settlement made of sald
estate. .

“3. That there is not and ought not to be any personal property
whatever in the hands of B. A. Berry, administrator d. b. n., with which
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to pay debts of said estate, and that John Sudderth died seized of, and
there is now in the hands of his devisees, real estate and outlying lands
sufficient to pay off all indebtedness of said estate.”

Then, after enumerating a number of the claimants whose debts are
not disputed by the defendant, and whose amounts are specified, the
referee proceeds to find the facts and the law arising on each, except the
operation of the statute of limitations and the effect of the lapse of
time, which we give in the words of his report:

“As to the claims of C. A. Little, administrator of Joseph Corpenmg,
and R. J. Hallyburton, administrator of W. S. Sudderth, which claims
are embodied in one and founded upon the same facts, I find from the
evidence, and from the records introduced in cases of John Haigler et al.
v. Executors of John Sudderth, and T. G. Walton, administrator of
Robert Slough, v. Sudderth Executors, the following facts: That in 1882
T. G. Walton, administrator of Slough, brought suit against Jos. Cor-
pening and W. S. Sudderth, surviving executors of John Sudderth, for
legacy of $1,000, bequeathed to said Slough by said John Sudderth, and
recovered judgment against said W. S. Sudderth and Jos. Corpening,
surviving executors as aforesaid, fixing them with the sum of $1,941.38

as assets in their hands as executors of said estate, and that plain-
(135) tiff do recover of defendant executors the sum of $1,000, to be

paid out of the assets belonging to the estate of John Sudderth
found to be in the hands of defendant executors, and that he do recover
of defendants individually the sum of $1,000, and that upon failure of
defendants to pay said sum and interest out of the assets in their hands
belonging to the estate of John Sudderth in ninety days, that plaintiff
have execution against the lands and tenements, goods and chattels, of
defendants individually, for said amount and for cost.

“And that thereafter, on 14 September, 1882, defendant executors
borrowed from one Joshua Kidd the sum of $2,000, giving him their
note as executors and authorizing an assignment to him, as collateral
security, of the Slough judgment, which was assigned, said loan being
to pay said judgment; and thereafter, on 12 June, 1883 (Jos. Corpening
having died and C. A. Little having been appointed his administrator),
Joshua Kidd was repaid said sum and interest by W. S. Sudderth,
executor, and C. A. Little, administrator of Joseph Corpening, and the
judgment held by Kidd as collateral security was receipted, satisfied
and discharged by him; and the claim of C. A. Little is for $1,714 of
said amount paid by him as administrator, and the claim of R. J. Hally-
burton (who has sinee been appointed administrator of W. 8. Sudderth)
is for $326 of said amount paid by W. S. Sudderth on said note; which
claims I find, as matters of law, to be not valid nor subsisting claims,
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but no claims whatever, the said judgment being absolute, and an indi-
vidual judgment ﬁxixig the executors with assets being de bonis testatoris,
st non da bonds propriis.

“As to the claim of J. R. Martin, I find that a justice’s Judgment was
rendered in favor of W. E. Powe, executor, and against W. S. Sudderth
and Jos. Corpening, in the sum of $154. 80 with interest from 10 Sep-
tember, 1870, till paid, and cost, on 10 September 1870, which
judgment was assigned to John R Martin by W. E. Powe execu- (136)
tor, for value received, on 17 August, 1875, and on said Judgment
is a credit of $50, paid to J. R. Martin by W. 8. Sudderth, executor, on
15 March, 1880, and on said judgment executions have issued within
the space of every three years regularly since 1870. And I find as a
matter of law, that said judgment is a valid and subsisting claim for
the amount of $104.80, cost, against the estate of John Sudderth, unless
barred by the statute of limitations, which was not referred to me to
pass upon.

“As to the claim of E. A. and R. C. Perkins, I find that judgment was
rendered on 25 October, 1869, in the Superior Court of Burke County,
in favor of T. G. Walton and against W. 8. Sudderth, individually, and
against W. S. Sudderth and Joseph Corpening and R. C. Pearson’s ad-
ministrators, in the sum of $1,129.97, with interest on $728.20 from
25 Oectober, 1869, till paid, and cost; and, after several credits on the
judgment, W. S. Sudderth; the executor, borrowed of R. C. Perkins the
sum of $300, and said judgment was assigned, to the amount of said
sum of $300, to R. C. Perkins by T. G. Walton, to secure the payment
of the same, and said $300 was paid to Walton on said judgment. I find
that executions have issued regularly on said judgment within the space
of every three years, and sundry payments have been made on said judg-
ment by W. S. Sudderth to R. C. Perkins, as follows: 17 November,
1877, $40; 15 April, 1879, $25; 6 March, 1880, $20; 5 February, 1883,
$50, leaving a balance of $165, and cost due on said judgment, which
I find, as a matter of law, to be due and owing said R. C. Perkins, and
constituting a valid and subsisting claim against the estate of John
Sudderth,. deceased, unlegs the same is barred by the statute of limita-
tions; and T find that E. A. Perkins has one-half (14) interest therein,
the two, E. A, and R. O. Perkins, holding all their property in
common, and said judgment is guando, and on a cause of action (137)
arising prior to 1 July, 1869,

“As to the claim of R. J. Hallyburton, I find, from the uncontradicted
testimony of R. J. Hallyburton, that he was employed by W. S. Sud-
derth and Joseph Corpening, executors, to do some surveying for John
Sudderth’s estate, for which he was to receive $2 per day, and 'that he
worked seventy days and received $63.60, and the work was done in
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1882, 1883, 1884 and 1885. I further find that part of the work he did
for W. S. Sudderth, executor, was for Sudderth, partly, as agent for
the Erwin heirs and Mrs. John McDowell, and that, as executor of John
Sudderth, W. S. Sudderth acted as agent of the Erwin heirs and Mrs.
MecDowell, and that all the work he did for Sudderth, as executor alone,
took only one day’s time; all of which I find from the testimony of
R. J. Hallyburton. And, upon the foregoing facts, I am of opinion; and
find as matters of law, that the estate of John Sudderth is not liable for
the work engaged to be done by W. S. Sudderth, executor, as agent of -
Erwin heirs and Mrs. McDowell, and, therefore, find the claim of R. J.
Hallyburton to be valid and subs1st1ng for the one day’s work which he
did for the estate alone, amounting to $2.

“As to the claim of the officers of the court in case of R. & M. Hen-
nessee, I' find that judgment was rendered in their favor and against
‘W. 8. Sudderth and. Joseph Corpening, executors of John Sudderth,
for the sum of cost at Spring Term, 1869, of Burke Superior Court, and
that executions have issued regularly thereon within every three years,
and that the sum of $13.25 is now due and owing thereon, which said
sum I find, as matter of law, to be a valid and subsisting claim against
the estate of John Sudderth, unless barred by the statute of limitations.
And I further find that cause of action on which judgment was recovered

as aforesaid arose prior to 1 July, 1869,
(138)  ““As to the claim of officers of the court in Allen Berry v.

Sidney Deal, and W. S. Sudderth and Joseph Corpening, execu-
tors of John Sudderth, I find the judgment was rendered at Spring
Term, 1881, Burke Superior Court, in favor of said plaintiff and against
said defendants, for cost, and the sum of $81.45 is now due on said
judgment, unless it ig barred by the statute, which sum I find to be a
valid and subsisting claim against the estate of John Sudderth, unless
barred by the statute.

“As' to claim of officers of court in Fannie and Barbara Huffman ».
The Executors of John Sudderth, I find that judgment was rendered at
November Term, 1877, of Burke Superior Court, in favor of said
plaintifis and against the executors of John Sudderth and J. C.
McDowell and wife and J. H. Pearson for costs, and that executions
have issued regularly thereon within the space of every three years;
and I find from Wakefield’s report, page 52, that said cost was admitted
by executors, and found to be outstanding against said estate, and the
sum- of $117.20 is amount now due thereon, which said amount I find
to be a valid and subsisting claim against estate of John Sudderth,
unless barred by the statute of limitations,

“As to the claim of the officers of the court in case of Joshua Kidd, I .

find that judgment was rendered in favor of said plaintiff and against
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the executors of John Sudderth for cost, and that execution has issued
on said judgment regularly within the space of every three years, and
the amount of cost now due is $48.85, which sum I find, as a matter of
law, to be a valid and subsisting claim against the estate of John Sud-
derth, unless barred by the statute.

“In the claim of officers of the court in case of Jas. Harper’s Execu-
' tors ». John Sudderth’s Executors, I find that judgment was rendered
in favor of said plaintiffs and against said defendant’s executors at
Spring Term, 1869, Burke Superior Court, for cost; that the amount of
costs now due thereon is $25.10, which judgment (as are all the
above claims of the officers of the court) is acknowledged by the (139)
executors to be valid, on page 52, Wakefield’s report, and which
amount I find, as matter of law, to a valid claim against the estate of
John Sudderth, unless barred by the statute of limitations; and I fur-
ther find that the cause of action upon which said Judgment ig founded
arose prior to 1 July, 1869.

“As to claim of officers of the court in case of John Sudderth’ Exech-
tors v. Woodward & MeNeely, I find that judgment was rendered in
favor of said plaintiffs and against said defendants, at Spring Term,
1869, of Burke Superior Court, for the sum of ....... and cost, and that
executions have issued regularly withini every three years, from 1874,
on said judgment, and returned ‘nothing made’; that defendants are
insolvent. and nothing can be made out of them, and plaintiffs’ cost in
said judgment is $10.60, and the cost of the officers of the court is
$10.60, which amount I find, as a matter of law, to be a valid and sub-
- sisting claim against the estate of John Sudderth, unless barred by
statute; and I further find that the cause of action on which said judg-
ment was rendered arose prior to 1 July, 1869.

“As to claim of officers of the court in Sudderth’s Executors o.
Leander Powell, I find that judgment was rendered in favor of said
plaintiffs and against said defendants at Spring Term, 1869, of Burke
Superior Court for cost, and the sum of $11.50 is plaintiff’s cost in-
curred therein; that executions have issued on said judgment regularly
within every three years since 1875, and returned ‘nothing made, and
said Leander Powell is insolvent; wherefore, I find, as matter of law,
that officers of court have valid and subsisting claims against plaintiffs
for said sum of plaintiff’s cost, $11.50, unless barred by the statute.
And I further find, that the cause of action upon which said judgment
was rendered arose prior to 1 July, 1869,

“As to claim of officers of court in case of John Sudderth’s (140)
Executors ». Hunt & Murdock, I find that judgment was rendered
at Fall Term, 1869, in favor of said plaintiffs and against said defend-
ants for ... and costs; that executions have issued regularly thereon
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within every three years, and returned ‘nothing made’; that defendants
are insolvent, and that the sum of plaintiffs’ cost therein is $19.45, which
sum I find, as a matter of law, to be a valid and subsisting claim agamst
the estate of John Sudderth, unless barred by the statute.

“As to claim of officers of court in Sudderth’s Executors v. Moses &
MecNeely, I find judgment was rendered for plaintiffs against defend-
ants at Spring Term, 1869, of Burke Superior Court; that executions
have issued regularly thereon within the space of every three years, and
returned ‘nothing made’; that defendants are insolvent; that amount of
plaintiffs’ cost is $19.70, for which sum I find, as a matter of law, that
said officers of court have a valid and subsisting claim against the estate
of John Sudderth, unless barred by the statute; and I find said cause of
action on which said judgment was rendered arose prior to 1 July, 1869.

“As to claim of officers of court in Sudderth’s Executors v. W. F.
McKesson, I find that judgment was rendered for plaintiffs and against
defendant in Burke Superior Court, for ........ and costs, and executions
have issued regularly thereon within the space of every three yedrs, and
returned ‘nothing made’; that defendant is insolvent; that plaintiffs’
cost is $12.50, for which amount I find the officers of court have a valid
and subsisting claim against the estate of John Sudderth, unless barred
by the statute. Said Judgment was rendered at Spring Term, 1882. _

“L further find, in regard to the appointment of B. A. Berry, adminis-
trator d. b. n. of John Sudderth, from examinations of records in C. A.
Little et al. ». B. A. Berry, administrator, that said appointment was

appealed from and went to the Supreme Court, where it was
(141) finally decided in favor of Berry, and Judgment rendered in
accordance, at Fall Term, 1886, of Burke Superwr Court.

“I further find that S. T. Pearson was appointed receiver of the estate
of John Sudderth on 28 January, 1885—W. S. Sudderth having been
restrained and enjoined from meddling with said estate, and ordered to
file bond as executor or show cause why he should not be removed and
said W. S. Sudderth died pending the said hearing.”

Of the four exceptlons taken by the plamtlffs, to the referee’s report,
only one, No. 8, is overruled, and that is, in substance, as follows: The
finding in referenoe to the claim of R. J. Hallyburton, that, in his
charge for surveying, he was entitled to charge the testator’s estate for
one day’s work only, is contrary to the evidence, which shows that the
entire service rendered, during the seventy days while he was thus en-
gaged, was at the instance of the executors, and the estate should pay
at least one-half of the sum charged, the testator being a 301nt owner of
the land surveyed, with Erwin and McDowell.

. The findings, under the terms of the consent reference, are conclusive
upon -all matters of fact, and the referee expressly reports that, while
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the surveyor’s work was done at intervals in four years time, the execu-
tor, W. 8. Sudderth, was at the same time acting as agent of the Erwin
heirs and for Mrs. John MecDowell, in giving him employment, and that
the surveying for the testator’s estate took but a single day. This he
derives from the testimony of Hallyburton himself. ‘

Assuming that the surveyor was employed by the said W. S. Sudderth,
in the two-fold capacity stated, with no proof of a joint contract, the
division of the debt was proper.

Exceptions of C. A. Little, administrator of Joseph Corpening, and of
R. J. Hallyburton, administrator of W. S. Sudderth:

These parties, whose claims rest respectively upon the same (142)
facts, and whose exceptions are to one and same ruling, object to
the exclusion of their claims from the general indebtedness, for the
assigned reason, that the judgment rendered against the executors was
personal and absolute, and charged them with the possession of assets
sufficient to meet it. This, it is insisted, is in conflict with the record
produced in the action of Haigler and Sudderth, in which every heir,
devisee, next of kin and exeécutor of John Sudderth were before the
court, and the debt was adjudicated a valid and subsisting debt due from
the testator’s estate.

The facts upon which the ruling complained of was made are set out
fully in the referee’s report, and his conclusions of law seem reasonable
and just.

The action was for the recovery of a pecuniary legacy, bequeathed by
John Sudderth to one Slough, the plaintiffs’ intestate, and not for any
indebtedness of the testator, and his executors are fixed with assets for
its payment. It was adjudged, moreover, that the plaintiff have execu-
tion, if the judgment be not paid in ninety days out of the trust effects,
against the individual property of the defendants. The defendants after-
wards borrowed the money with which to pay the judgment, giving their
note as ewecutors, but, in law, a personal obligation, to secure which the
plaintiff creditor, to whom the money was paid, assigned the judgment.
W. S. Sudderth, executor, and C. A. Little, administrator, of the de-
ceased executor, Joseph Corpening, subsequently discharged the loan
note held by Kidd, who thereupon discharged the judgment assigned as
collateral security. The claim now preferred is for $1,714 of the
amount, by Little, and for $326, the residue, by Hallyburton, who has
administered since on the estate of W. S. Sudderth. The demand has no
support in law, and the action of the court in overruling the exception
must be sustained.

The defendant’s exceptions, eleven in number, are all over- (143)
ruled, except two, to amend which leave is granted, and these
also when so amended as to remove the objections entered to their forms.
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First Exception.—This is directed to the hearing of testimony from
the plaintiffs who instituted the snit—R. J. Hallyburton, an admitted
party, and 8. T. Pearson, clerk of the court—in regard to personal trans- -
actions and communications with the deceased executors, W. 8. Sudderth
and Joseph Corpening, during their livés. If there be any force in the
objection to the testimony as delivered, inasmuch as it is not specified
so that the court can see that it comes within the inhibition of section
590 of The Code, and the exception is, in form, Vague and indefinite, it _
cannot be entertained.

Second Exception.—The defendant objects to the allowance of claims
for costs incurred and unpaid in divers actions decided against the execu-
tors, due the officers of the court, as made without evidence of the lia-
bility of the testator’s estate therefor The exception embraces the series
of cases in the referee’s findings of fact which are seen under the words, -
“claims of officers of the court.” The referee bases his findings upon the
ingpection of the records of the court in which the present action is de-
pending, and in which are entered up the judgments. We are at a loss
to understand the objection, that there s no evidence of these claims,
unless it be that they cannot be preferred against the testator’s estate.
The designation of the claimants under the term used, “officers of ‘the
court,” sufficiently points out the clerk, to whom payment is to be made,
and, in some instances, the more indefinite expression is used, “the clerk’s
office,” under which may issue an execution for collection. Clerk’s Office
. Allen, 7 Jones, 156, citing several cases; Jackson v. Maultsby, 78
N. C,, 174; Clerk’s Oﬁice v. Huffsteller, 67 N. C., 449.

Thz/rd E’xcaptww —The answer to this exceptlon is furnished in
section 422 of The Code, which confers upon the referee the power he

exercised in admitting new parties to the action.
(144)  Fifth, Sizth and Seventh Exzceptions—The amendments al-
lowed remove the ground of exceptions, thus numbered, that there
is a variance between the allegations and proofs.

Eighth Ewxception.—The same answer applies to this variance, but is
wholly immaterial that an uninterested party is-united with the:true
owner of the debt, since a reception of payment by either would be with
the assent of the other, their association, as joint creditors, being wholly
voluntary. But if there be any deficiency from misdescription, it is
remedied. by the amendment authorized.

Ninth Ezception.—The same disposition which is made of the second,
must be made of this exception.

Tenth Exception—The finding to which this exception is taken is,
that there is a credit of fifty dollars endorsed on the judgment, as paid
by the executor, W. S. Sudderth, to J. R. Martin, on 15 March, 1880,
not quite ten years after its rendition, and that executions have been,
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within the space of three years, regularly thereafter issued. If, as we
must infer to make the findings self consistent, the judgment was duly
docketed, the continued issue of the executions will preserve the vitality
-of the debt, thus ascertained, without the aid of the effect of a partial
payment in recognition, and hence the only consequence is a reduction
of the debt, of which the defendant cannot complam

E’Zevmth Exception.—The last exception is not in a form to be avail-
able. The application should have been for an order upon the referee,
to be enforced, if necessary, to report all the evidence taken; and if this
had been denied, it would be error, for some of the exceptions grew out of
the evidence. The exception is, that all is not reported, not that none hag
been, and as this is a matter of fact, not of law, it must be understood
that the exception arises out of a misapprehension of fact that any
portion of the evidence has been withheld.. At least; as it does
not appear that what is reported is not the whole, we must at- (145)
tribute the action of the court to the absence of any evidence of -
its being par’ual .

The main essential matter in controversy, withdrawn from the referee
and submitted, as matter of law, to the determination of the court, is the
defense set up under the statute of limitations, and this is dependent
upon the facts reported. It is to be observed that all the judgments dis-
puted were rendered since the limitations prescribed in the Code of
Civil Procedure have become operative and controlling.

The.ruling of the court upon the reserved matter of defense is, that
the claims of Little and Hallyburton, already decided not to be valid
and subsisting against the testator’s estate, even if they were so, are
barred by the statute of limitations, and cannot, for this reason, also, be
now asserted, and that the recovery of none of the other demands pre-
ferred by creditors is obstructed by the statute. There are no specific
exceptions entered and appearing in the record to the rulings of the
judge upon the reserved matter of the application of the statute, as,
properly, there should be, to make the decisions reviewable. But, instead,
it is stated in the case on appeal, signed by the judge, that errors are
assigned in the overruling of the exceptions of the defendant, and the
adverse-rulings upon the statutory defense arising out of the lapse of
time, and that error is assigned by the appellants, Little and Hally-
burton, in-the adverse rulings as to their demand against its validity as
such, and in applying the statutory bar to it. In disposing of the appli-
cation of the statute to the several disputed judgments, it will be noticed
that, as to most of them, leaving out of view the time in which there was
no personal representative to sue, there have been issued, regularly execu-
tions to enforce them, within intervals of three years, since their ren-
ditiony the only exceptions to which are the claims of Hallyburton
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(146) for surveying work, that of Allen Berry, whose recovery was at
Spring Term, 1881, of the Court, and that of James Harper,
whose recovery was at Spring Term, 1869.

The first two excepted claims are not within the bar, and, in our
opinion, the last is in the bar, and must be rejected. The ruling which
apphes the bar to the claim of Little and Hallyburton becomes immate-
rial, in view of the ruling against it, as a demand for which the estate
is not liable:

As the action, in its amended form, seeks to enforce proceedings on
the part of the defendant against those to whom have come the lands of
the deceased testator, they, as interested in reducing the demands of
creditors, should have been made parties thereto, so that they might
interpose any such defenses as would be made against them, and thus
diminish the liabilities to which the real estate is exposed; and this
should be in order to any ulterior action under the law for the sale of
the land. :

But we are informed by counsel that the defendant has already 1nst1-
tuted an independent proceeding for this purpose.. Should it get into
the same jurisdiction as the present cause, it would be a proper ¢ase for
a consolidation into one. Otherwise, and until the terre-tenants are

made parties to this, it must terminate upon the adjudication of the
matters herein embraced.

With the correction of the error in admitting into the list of debts
that of James Harper’s executors, the judgment must. be afirmed.

Defendant’s appeal. Modified and affirmed.

Plaintiff’s appeal. No error.

Cited: Koonce v. Pelletier, 115 N. C., 285; Woodcock ». Bostw, 118
N. C,, 827; Quarry Co. v. C’onstructwn 00 151 N. C,, 348,

(147)

R. F. ARMFIELD axp C. H. ARMFIELD, EXECUTORS, V. WILLIAM
F. COLVERT ET AL.

Evidence—The Code, sec. 590—Apt Time—Trial before Referee.

1. The executors of a deceased member of & firm sued the surviving partners
for an account and settlement of the copartnership business. One of the
defendants was allowed to testify that plaintiff’s testator agreed with
withess and the other partners upon a certain basis (which witness stated
at length) for the adjustment of the affairs of the firm between the mem-
bers thereof, and assented to a statement of each partner’s interest in the
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firm, which appeared on the books of the firm: Held, that such testimony
should have been ruled out upon plaintiffs’ objection, as it was incompe-
tent under section 590, The Code. But the witness had a right to testify
that the books alluded to were kept among the papers of the firm, that
decedent had access to them, and that many of the entries were in his
“handwriting.

2. In the above case the plaintiffs introduced one of the defendants as a
witness, who stated, without objection on the part of the defendants, that
plaintiffs’ testator contributed a certain sum towards the copartnership
capital: Held, that plaintiffs did not theréby open the door so as to per-
mit defendants to testify as to other transactions between them and
plaintiffs’ testator. “

3. Upon a trial before a referee, one of the parties objected to eertain testi-
money as it was given in, but the referee did not then make a note of
such objections, but at the end of the written evidence as taken down
by him he noted that the evidence in question had been objected to “in
apt time”: Held, that this was a sufficient noting of the objection, and
from it the court would assume that the objections were made as the
evidence was offered.

.

Civin acrion, tried before Clark, J., at November Term, 1887, of
IrepeLr. Superior Court.

There was judgment overruling plaintiffs’ exceptions to the report of a
referee and confirming the report, whereupon, the plaintiffs appealed.

The plaintiffs brought the action for the settlement of the partner-
ship affairs of the firm of Gaither & Colvert, composed of the testator of
plaintiffs, A. F. Gaither, and the defendants Wm. I. Colvert,

John G. Colvert, J. C. Stimpson, W. G. Bennett and W. C. (148)
Nicholson.

This partnership was formed in the year 1876, and the partners con-
tinued to carry on the business of buying and selling leaf tobacco, and of
manufacturing plug and smoking tobacco, till about the year 1880.

A. F. Gaither, testator of the plaintiffs, died in 1883, leaving a last
will and testam@nt, in which plaintiffs were appointed his executors,
and they have duly qualified as such. W. G. Bennett had died before
the hearing, and a nol. pros. ‘was entered as to him by the plaintiffs.
The cause was referred, and on the coming in of the report of the
referee, a number of exceptions were filed by the plaintiffs, but all were
overruled by the court below, and a judgment was rendered, confirming
the report of the referee. '

The- first witness offered for the plaintiffs before the referee was W. G.
Nicholson, one of the defendants, who testified that he himself put
$1,065- into the business, 'A. F. Gaither about $2,000, W. I. Colvert
about $2,000, John G. Colvert about $1,000, J. E. Stimpson about
$1,000, and W. G. Bennpett about $1,000. He testified further as fol-
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lows: “I think W. I. and J. G. Colvert kept the books of the firm most
of the time. W. I. Colvert, J. G. Colvert and A. F. Gaither were the
principal managers of the firm. W. L. Colvert paid out all the money
that I ever saw paid. I think that J. G. Colvert paid out some money.
A. F. Gaither had the privilege and access to the books of the firm, but,
to my knowledge, had but very little to do with the books. I do not
know who has the books at this time, nor do I know who had them at the
dissolution of the firm. The firm had, at its dissolution, one hydrauhc
press, worth $250.”

After giving a list of articles of property owned by the firm, and the
value of each article, and stating that he did not know what credits the

firm had, the witness was turned over to defendants for cross-
(149) examination by W. I. Colvert and John G. Colvert, when, in
answer to a questmn, he said:

“As to sums put in by the partners aforesaid, my knowledge was de-
rived from a meeting that the partners had. Amos F. Gaither told me
he put in $2,000.” .

This was objected to by the Colverts and Stimpson as incompetent.

The witness continued : “No one was present at the time A. F. Gaither
told me he had put in $2,000; I did not hear Gaither say, at the meeting
above referred to, that he had put into the firm $2,000; I heard, at said
meeting, J. G. Colvert say that A. F. Gaither had put in about $2,000;
T also saw said amount stated in a book being the same. book in whmh
my subscnptlon was written.”

It is not material to give all of the testlmony of this witness.

We find, among the exceptions filed by the plaintiffs, and rehed on in

the argument, the followmg, to wit:
" “11, That he erred in considering the evidence of William I Colvert,
John G. Colvert and J. E. Stimpson, ¢oncerning transactions and com-
munications with A. F. Gaither, the testator of the plaintiffs, when the
record of evidence shows that the same was objected %o, and that the
same was incompetent under section 590 of The Code.

- The testimony of John G. Colvert, so far as it relates to transactions
or communications, seems to have been aobjected to, as the obnoxious por-
tions of his testimony were elicited from him; but the referee entered
the objection at the close of the testimony. The testimony of J. G.
Colvert bearing upon this question is as follows, to wit: '

“The entries on pages 102 to 106 were not made four or five years
after the old firm ceased to do business, except the last two lines on page
106, which were made in the latter part of 1876, from page 102 to 108,
inclusive. All from 102 to 107 was a settlement of the old partner-
ship, and agreed to by all the partners. The agreement between the
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partners of the old firm was to take an aggregate of the debts and (150)
‘eredits, ard the difference between them was to be the ratio of

their part in the new firm of the $18,547.40. A. F. Gaither was con-
sidered an ordinary business man by some, and good by some. It was the
object of the partners of theé old firm to make a just settlement in pro-
portion to the difference of debits and credits, as shown on page 107.”

“When the settlement was made between the old partners of the firm
of A. F. Gaither, was it not done upon the basis of their respective
interests in said firm %’

“Tt was, as shown on page 107, after deducting their debits—after
their interests were prorated through the $13,547.40. I think there is
no error making $263.57 the basis of A. F. Gaither’s interest in the old
firm. If there is a clerical error, I am willing to have it corrected.
A. F. Gaither put into the old firm, at sundry times, $2,808.25. I did
not consider the indebtedness of the partners to the old firm, but con-
sidered the difference of the debits and credits as assets of the new firm.
The list made from pages 102 to 106 was made by Gaither and myself,
we having been appointed, at the first meeting in 1876, as a committee to
value the machinery and-take a list of all notes and accounts of the old
firm. All the members of the new firm were present at this meeting.
Gaither and myself took the list in the middle of 1876, and after the
said meeting, The reason why we did not take the list at once was, that
there were teams out, and we had to get up the notes and money before
we could take the list. We went to the factory and examined the ma-
chinery, and valued it, as the books show; notes were taken by Gaither,
calling out the names of makers of the notes, and the amounts, and the
witness wrote them down in book ‘A’ This book, after the entries were
made, was left in firm’s office, in a safe in said office. A. F. Gaither had
access to the office arid safe. Most of the entries on page 2 are
in the handwriting of A. F. Gaither, and said page contains a (151)
portion of W. GL Nicholson’s account. Some entries on page six
were made by A. F. Gaither, and contains a portion of W. G. Nichol-
son’s account: Cash paid $100, 7 July, 1877; 1 August, 1877, cash paid
$200; by amount of account at Augustus Sharp’s, 11 August, 1877,
$100. I see on page 6 the word pafid, and it is spelled ‘paide,” Gaither’s
usual way of spelling this word. The most of the entries on page 59 are
in Gaither’s handwriting; I find padd in several places on this page,
and spelled ‘paide,” which words were written by Gaither. Some entries
on page 58 are in the handwriting of Gaither, containing, in part, W. G.
Bennett’s account. Gaither, W. I. Colvert and myself kept book ‘A,
and made entries in it. On page 102 the item entered as cash on hand,
$7,126.67, was the cash on hand at the formation of the new firm, to-
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gether with what was collected before the list was made, on the old debts,
and a small quantity of leaf tobacco, estimated as cash, at what it wag
bought-at; also some smoking tobacco, which came from the old firm.
The hydraulic press and shapes and retainers, sold in December, 1883,
had been in use from and before the ereation of the new firm, and up to
the time that the firm ceased to do business, in 1880. G. W. Nicholson,
J. E. Stimpson and myself were present at the sale of the machinery
and -other property; the sale was at public auction; Dr. Nicholson did
not buy any of the articles sold; he did not forbid the sale, and made no
objection, so far as I heard. I thiyk Gaither took the watch above
referred to, for the debt, and I think the trade was done by writing; T
think the debtor, from whom the said watch was purchased, lived in
South' Carolina.
Plaintiff and defendant Nicholson, in apt time, objected to all the
foregoing eyidence touching any matter with A. F. Gaither.
(152)  A. F. Gaither’s book “A” is offered in evidence by defendants
Colvert and Stimpson, to which the plaintiff and defendant
Nicholson object.

Cross-examination of Dr. W. G. Nicholson resumed: “A. F. Gaither
made some entries on page 2 of book ‘A’ - I say positively, that A. F.
Gaither made no entries on page 6; Gaither made, on page 58, an entry
of one line; I think that there is no other entry on said page in Gaither’s
handwriting ; Gaither made one entry on page 59, ‘Paid, May, June,
$100” I can’t say there is any other entry by Gaither on said page;
I was frequently about the office during the existence of the firm, and
never inspected my own account, as kept there in the books of the firm.
Did not have an opportunity to inspect the books; I never asked to
inspect them, nor was I ever refused by any ome to do so. I think it
very doubtful whether I could have seen the books if I had asked.”

It appeared, also, in evidence, that there was a firm doing business
under the name of A. F. Gaither, prior-to the year 1876, composed of
A. F. Gaither, W. I. Colvert, J. G. Colvert and J. E. Sharpe, and the
assets of the old firm were put into the new.

The adjustment of the debits and credits of each partner in the firm
of Gaither & Colvert was made, therefore, to depend, in some measure,
upon the amount of his share in the property and money of the old
firm merged into the new.

It is not necessary to give the report of the referee in full. One of the
conclusions of law is as follows:

“A. F. Gaither is indebted to the firm of Gaither & Colvert $1,529.38,
money and goods taken out of said firm more than he put in, aside from
the stock originally put in by him. Saved of said Gaither’s original
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stock, which he will be entitled to retain, the sum of $213.45, which
sum is to be deducted from the aforesaid sum of $1,529.38, leaving
$1,315.98. I, therefore, direct that judgment be rendered against
the plaintiffs in this cause for the sum of thirteen hundred and (153)
fifteen dollars and ninety-three cents in favor of the firm of
Gaither & Colvert.”

On the top of page 102 of the book “A” is the following entry:

“Below is a list of cash, amount of tobacco, machinery and value,
amount of due bills, notes, and other articles and value, etc., belonging
to A. F. Gaither, J. G. Colvert and J. E. Stimpson (the old tobacco
firm), when W. G. Nicholson and W. G. Bennett came into the firm in
the spring of 1876.”

Then follows on page 102 to 106, an inventory of the cash, property
and value, and the solvent credits of the old firm put into the new. The
entries begin:

Cashonhand......................iil $ 17,126.67
Memson, Gaither & Co...........cooovviiiien, 390.66
Hydraulic press and retainers............... 475.00
Two sets of shapers...........ivccvinic, 210.00
Pair of bank scales..:.......c.ooooviinii 20.00
The aggregate value of all of the assets of the

old firm reached, on page 106, is................. 15,863.27
Deducting all notes uncollected...............coov.nn. 2,315.87

The result stated at the old firm worth, spring
of 1876 . $ 13,547.40

On page 107 are the following entries:

A, F. GAITHER.

Dr. Cr.

Amts. Dr. and Cr., old firm, spring 1876................. $2,544.68 $2,808.25
9544.68

$ 263.57

JOHN G. COLVERT. (154)

Dr. Cr.

Amts. Dr. and Cr., old firm, spring 1876............... $ 495.15 $1,738.25
495.15

$1,243.10
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Dr. Cr.
Amts. Dr. and Cr., old firm, spring 1876............... $1,599.81  $4,072.41
1,591.81
$2,480.60

JOHN E. STIMPSON,

: Dr. Cr.
Amts, Dr. and Cr., old firm, spring 1876................. $ 936.10 $2,022.49
936.10
$1,086.39

D. M. Furches for plaintiffs.
W. M. Robbins for defendants.

AvEery, J., after stating the case: We do not deem it necessary to set
forth the whole of the referee’s report. We think the objection, that
the testimony of the witness Colvert was not competent, under section
590 of The Code, should have been sustained by the referee, and the
eleventh exception of the plaintiffs ought not to have been subsequently
overruled by the judge. At the end of the statement of the testimony of
J. G. Colvert we find the following:

“Plaintiffs and defendant Nicholson, in apt time, objected to all of
the foregoing evidence touching any matter with A. F. Gaither.”

It is true, that this Court has held that objections to testimony, in-

competent by reason of the provisions of section 590, will not be
(155) entertained, unless they are taken in due time. If so taken they
will be sustained. Meroney v. Avery, 64 N. C., 312.

The referee having found that the objection was taken in apt time,
we must consider the plaintiffs’ exception as having been entered, re-
peatedly, at the different times when Colvert testified:

“1, All of book ‘A, from pages 102 to 107, was a settlement of the
old partnership, and agreed to by all of the partners. The agreement
between the partners of the old firm was to take an aggregate of the
debts and credits, and the difference between them was to be the ratio
of their part, in the new firm, of the $13,547.40.

“9. The list made from pages 102 to 106 was made by Gaither and
myself, we having been appointed at the first meeting in 1876 as a com-
mittee to value the machinery, and take a list of all notes and accounts
. of the old firm. Gaither and myself took the list.
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“3. We (Gaither and witness) went to the factory and examined the
machinery, and valued it, as the book shows. Notes were taken by
Gaither, calling out the names of makers, and witness took them down
in book ‘A7

‘We can find other statements in the testimony of John G. Colvert
that are amenable to the objection of incompetency as transactions or
communications with A. F. Gaither; and objection was also made to
the testimony of W. I. Colvert in the same way, some portions of his
testimony being erroneously admitted ; but, as there was clearly error in
permitting John G. Colvert to testify that his deceased partner entered
into an agreement with the witness and the other partners, that the
basis of merging the business of the old firm into the new should be
that the stock of members of the old firm, in that of Gaither & Colvert,
should be the difference between their debits and credits with the former,
and that, in pursuance of that plan of adjustment, Gaither aided him
in determining the value of partnership property, and in making
the settlement recorded from page 102 to 108, book “A,” and (156)
assented to the statement of the result as to each partner, on
page 107 (which appears in the statement of the case). The defendant
clearly had the right to testify, that book “A” was kept among the
papers of Gaither & Colvert, that Gaither had access to it, and that, in
fact, many of the entries in the book were in his handwriting. Leggett
v. Glover, 71 N. C,, 211.

But the referee was acting both as judge and jury in the trial of this
case, and the appellate court cannot determine how much weight he
attached, in passing upon the facts, to the evidence of Colvert, that his
deceased partner directly assented to a settlement, and aided him in re-
cording it, when that settlement furnishes, in part, the data from which
the referee reached a conclusion as to the amount due each partner at
the time of the dissolution. The evidence allowed and acted upon by the
referee embraced both a transaction and a communication with the de-
ceased, when the plaintiff had brought suit for a settlement against all of
the partners of their testator, and thereby placed all of them in the
attitude of adversaries. This case is, therefore, distinguishable from
Peacock v. Stott, 90 N. C., 518, The plaintiff in that case had brought
his action against three partners, one of whom was dead, and was
allowed to testify as to a transaction with the three partners, because two
of them were living and could contradict him if they would not admit
the truth of his statements. This testimony was held admissible because
it was not within the mischief intended to be prevented by section 590
of The Code, viz.: “That unless both parties to the transaction can be
heard on oath, a party to an action is not a competent - witness.”
McCanless v. Reynolds, 74 N. C., 301. .
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The fact that plaintiffs were compelled, it may be, to select one of
the defendants, W. G. Nicholson, and examine him, as their first witness
before the referee, does not affect the competency of Colvert’s

(157) evidence, nor did the fact that Nicholson, one of the defendants,
testified, without objection, that he heard Gaither say he had put

about $2,000 into the new firm, remove the restrictions of the law, so as
to make admissible evidence of Colvert, otherwise amenable to objection.

When Nicholson testified to that declaration of Gaither, the testi-
mony of Gaither was not given in evidence, and if it had been, it did not
relate to the same transaction or communication. It was not connected
with the adjustment of the affairs of the old firm, the valuation of its
property and the basis upon which the property was turned over ;to
Gaither and Colvert.

But it has been held by this Court that, where there was an issue
as to the existence of a partnership between a witness and the intestate
of the adversary party to the action, the witness would not be allowed,
after objection, to testify that such a partnership existed, without first
negativing the natural supposition, that his knowledge of the existence
of such a partnership was derived from a transaction or communication
with the intestate. Stkes v. Parker, 95 N. C., 232.

But it has been suggested, that the plaintiffs lost the advantage of
their objection to the testimony, though it was taken in apt time, as the
referee reports (and we must construe apt time to mean the very earliest
moment that such objection could have been made), because the referee
entered the objection at the close of the testimony of the witness, instead
of attaching it to the utterances of the witness, to which it was in fact
directed, as incompetent. It is evident that the referee intended, de-
sired’ and expected that, in fairness and good faith to the plaintiffs’
counsel, the objection should be treated as specifically directed to any
portions of evidence of the witness coming within the restrictions.of

said section. If it were not so the referee would have omitted the
(158) words “in apt time.” We cannot consent, therefore, to deprive

a party of a meritorious objection, made at the proper time, and
place him on a level with one who studiously waits till a witness has
delivered all of his testimony, some parts of which are competent, and
other portions are not, and then excepts to the whole.

This Court has refused to consider such exception, on the express
ground that the judge, if asked in apt time, might have excluded testi-
mony specifically pointed out as incompetent, and, if search could be
made for a single objectionable sentence in a mass of testimony, when
silence at the moment could be construed into a waiver of objection.
The “rule of practice which requires that the obnoxious evidence should

134



N.C.] FEBRUARY TERM, 1889.

CHANCEY v. PowELL.

be pointed out and brought to the notice of the court, in order to a direct
ruling on its reception,” is just and salutary, and is established by au-
thority. Hammond v. Schiff, 100 N. C., 161; Barnhardt v. Smaith, 86
N. C,, 473.

But in the case before us, the referee says that the obnoxious. testi-
mony was pointed out, and he had an opportunity of excluding it, and
leaving of the “mass of testimony” only such as was competent. Obvi-
ously, the reason of the rule, adopted in the cases last cited, does not
exist, and the rigorous rule itself should be held inapplicable. To hold
otherwise would be to stick in the bark, and thereby do manifest injustice.

There was error in overruling the eleventh exception of the plaintiff,
and the judgment is reversed. The cause will be re-referred to the
referee. We have deemed it unnecessary to discuss the other excep-
tions. It may not be improper to call the attention of the parties to the
case -of Holden v. Peace, 4 Ired. Eq., 223, as bearing, possibly, upon
another question that was the subject of d1scuss10n and exception,

Error. Reversed.

Cited: Hopkins v. Bowers, 108 N. C., 299; Lyon v. Pender, 118 N. C,,
151; Blake v. Blake, 120 N. C., 180; Fertilizer Co. v. Rippy, 123 N. C,,
659; Hall v. Holloman, 136 N. C., 36; Dawvis v. Evans, 139 N, C., 441;
Sutton v. Wells, 115 N. C., 4; In re Will of Saunders, 177 N. C., 157.

(159)
LUCY E. CHANCEY ET AL. v. E. M. POWELL ET AL.

Statute of Limitations—Disabilities—The Code, sec. 137.

1. When the statute of limitations commences to run against the ancestor or
devisor it continues to run against the heir or devisee, even though the
right of action may, on the next day after it accrues, pass from the
ancestor or devisor to an heir or devisee under disability. .

2 Defendants entered into adverse possession of land in 1856, in the lifetime
of plaintiffs’ ancestor, and held such possession up to the commencement
of this action in 1887. Plaintiffs’ ancestor died in 1862, at which time
plaintiffs were under disabilities, and they have remained under disabili-
ties all the time: Held, that plaintiffs are barred by the statute. The
suspension of the statute from May, 1861, to January, 1870, doés not
place plaintiffs on the same footing as if the statute had been repealed
in 1861, and therefore only commenced to run in 1870, after the death’ of
their ancestor and while they were under disabilities; but plaintiffs stand
in the same position as would their ancestor, if living.
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Civin acTioN, tried before Merrimon, J., and a jﬁry, at the January
Term, 1887, of the Superior Court of Corumsus County.
~The facts appear in the opinion.

D. J. Lewis and Pearson Ellis for plaintiffs.
-J. Hines for defendants.

Sueprerp, J. The right of action in this case accrued to D. W. Bald-
win, the ancestor of the plaintiffs, in the year 1856, when the defend-
ants, or those under whom they claim, entered into the adverse posses-
sion of the land in controversy. D. W. Baldwin lived until 1862, and
was under no disability. The defendants have been in adverse possession
up to the commencement of this suit, 19 July, 1887. Eliminating,

therefore, the time from 1 May, 1861 to 1 January, 1870, the
(160) period during which the statute of limitations and presumptions

was suspended, the law would presume that the defendants -were
the owners of the land, and the plaintiffs would be barred. In order to
meet this aspeet of the case, the plaintiffs asked the court to instruct
the jury, “that if they believed from the evidence that the defendants,
and those under whom they claim, took possession of the lands in con-
troversy in 1856 or 1857, and that D. W. Baldwin, ancestor of the plain-
tiffs, died in 1862, and the feme plaintiffs were under the age of twenty-
one years at the time of their father’s death, and they were intermarried
with the male plaintiffs before they arrived at full age, that their cause
of action is not barred by the statute of limitations and presumptions.”

His Honor very properly declined to give this instruction. We regard
it as well settled that, “if the statute begins to run against the ancestor
or devisor, it continues to run after hig death, notwithstanding the
infancy of the heir or devisee. There is no difference between volun-
tary and involuntary disabilities.”” Malone’s Real Property Trials, 294.

Pearson, J., in Mebane v. Patrick, 1 Jones, 28, says that “neither the
doctrine of prescription at common law nor the act of 1825 have any
saving in regard to the rights of infants, feme coverts or persons non
compos. In the statute of limitations, there is an -express exception in
favor of the rights of those who may be infants, etc., at the time the right
accrues, but if, at that time, there is no disability, although the right
may, on the next day, pass to an infant, etc., it is not within the pro-
viso, so that it has grown into a legal adage, ‘when the statute begins to
run it continues to run.” To the same effect are the cases of Seawell v.
Bunch, 6 Jones, 195, and Frederick v. Williams, post, 189. The
cases of Day v. Howard, 73 N. C., 1, and Clayton v. Rose, 87 N. C,,
106, cited by the plaintiffs, are in affirmance of the principles we have

136



N.C.] FEBRUARY TERM, 1889.

SOR0GGS ¥. ALEXANDER.

mentioned. The chief questions in Day v. Howard, supra, were

a8 to thé time when the plaintiff’s cause of action accrued, and (161)
how long a period of delay was required to bar the plaintiff’s

right of action, she being a tenant in common with the defendant. In
Clayton v. Rose, it was held that inasmuch as the heirs of the trustee
were infants when the cause of action accrued, the cestui que trust was
entitled to avail herself of their disability, and her action was not
barred.

The plaintiffs, however, contend: “That inasmuch as the statute of
limitations was suspended at the time this cause of action acerued to the
plaintiffs, the case stands upon the same footing as it would if the
statute of limitations had been absolutely repealed in May, 1861, and
reénacted in January, 1870, after the death of the ancestor, D. W. Bald-
win, and while the heirs at law were under disability

Th1s position finds no support, we think, in Lippard v. Troutman,
72 N. C,, 551, and Dawis ¢. Perry, 89 N. C., 420, cited by eounsel.

The plalntlﬁ"s stand in the same posmon a8 Would their ancestor had
he lived and brought this action. :

No error. ‘ Affirmed.

Cited: Ervin v. Brooks, 111 N, C., 360; Grady v.. Wilson, 115 N, C.,
3475 Dobbins v. Dobbins, 141 N. C., 219; Holmes v. Carr, 172 N. C,,
215; White ». Scott, 178 N. C,, 638 C’Zendenm v. Clendenin, 181
N, 0 471,

(169)

J. H, SCROGGS, ADMINISTRATOR OF A. R. SIMONTON, v. MARY M.
ALEXANDER anp J. H. McELWEE.

Judgment, Amendment of—Practice.

Where, in an action brought on a note given, with a surety, by a distributee
of an estate to the administrator, it was adjudged that the administrator
recover the amount of the note, but that no execution issue until the clerk
should determine the amount of the distributive share of the principal
debtor in the estate on the final accounts of the same, and such amount
should be credited before issuing of execution: Held, that it was compe-
tent for the court at a subsequent term, upon a report of the clerk in this
action that nothing was due on the distributive share, and there being
no exception, to modify the judgment and order execution to issue, not-
withstanding that in proceedings by the administrator against the dis-
tributees for a final settlement, in which there was a report of the clerk
that nothing was due on said distributive share, and an appeal from a
judgment conﬁrmmg the report.
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Tris is an appeal, by defendant, from a judgment of MacRae, J.,
rendered at May Term, 1886, of the Superior Court of IrepELL County,
modifying judgments, theretofore rendered, and authorizing execution
to issue. '

The facts sufficiently appear in the opinion.

W. M. Robbins for plaintiff.
Batchelor & Devereux for defendants.

Davis, J. The complaint alleged that on 81 March, 1873, the defend-
ants executed a note, under seal, for the sum of $1 297, payable to the
plaintiff, as administrator with the will annexed of A. R. Simonton,
deceased, and that the same had not been paid, and judgment was de-
manded therefor

The answer, so far as material to the question before us, stated that.
the defendant M. M. Alexander, was one of the distributees of A. R.

Simonton; that all his debts had been paid, and that her share
(163) in his estate would amount to more than the sum due on the note

declared on, and asked judgment, that the note be paid ovet to her
in satisfaction of her distributive share in the estate of the deceased and
that the plaintiff be enjoined from collecting it.

. There was a reply admitting “that the defendant, M. M. Alexander,
is one of the legatees under the will of A. R. Slmonton but denying that
all the debts of the deceased had been paid, or that the defendants’
interest in the estate would amount to as much as is due on the note, or
to any considerable portion thereof.

At January Special Term, 1884, judgment was rendered in favor of
the plaintiff for $2,136.80, with the further judgment, “that no execu-
tion issue upon this judgment until the clerk of this court shall ascertain
and declare the amount of the distributive share of said Mary M. Alex-
ander in the estate of A, R. Simonton, deceased, on final accounts of the
same, and that the judgment shall be subject to a credit, before execu-
tion issuies, with the amount (if any) of said distributive share.”

At Spring Term, 1884, upon the suggestion of the defendants and
adrmssmn of the plaintiff, that a credit had been omitted, the judgment
was corrected by substituting the sum of $1,547.65 for the sum of
$2,136.80, and confirmed in all other respects.

CAt May Term, 1886, the judgment appealed from was rendered, 80
modifying the previous judgment as to guthorize execution to issue.

- The case states, among other things, “that it appears to the court, by
the report of J. B. Connelly, clerk of this court and referee in the case
~of J. H. Scroggs, Administrator, ete.,, of A. R. Simonton ». Mary M.
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Alexander and others, . . . that M. M. Alexander has been paid in
excess of her share of A. R. Simonton’s estate the sum of $211.53.”

It further appears that the report of the referee referred to was
made in proceedings instituted for a final account and settlement (164)
of the estate of A. R. Simonton, and that it was confirmed at the
same term at which the judgment in this case was rendered, and that an
appeal was taken to this Court from the judgment confirming it.

The account of the administrator, stated by the clerk, is filed as an
“exhibit” in this action, and from that account it appears that there is
nothing from the “distributive share” of M. M. Alexander to be credited
on the judgment in favor of the plaintiff against her; and that appearing
to the court, it properly authorized execution to issue.

But it is insisted for counsel for the defendant, that there was an
appeal from the judgment confirming the report of the referee in the
case of Scroggs, Administrator, ete., v. Mary M. Alexander and others,
and that his Honor erred in authorizing execution to issue in this case
before the appeal in that was determined. It is sufficient to say that
“the amount of the distributive share of said Mary M. Alexander in the
estate of said A. R. Simonton, deceased,” was ascertained and declared
in this action upon the report of the elerk and there was no exception
taken thereto. The fact that the report of the referee in the case of
Scroggs, Administrator, ete., v. Mary M. Alexander and others, though
the same as that upon which the action of the court in this case was
based, was appealed from (upon what grounds this case does not dis-
close), cannot be considered by us in this appeal, though it may not. be
improper to say that the judgment of the court below was affirmed in
that, as it must be in this case. See Scroggs v. Stevenson (Alexander),
100 N. C., 354. :

No error. ' Affirmed.

‘ (165)
E. 8. JAFFRAY & COMPANY v. SOL. BEAR & BROTHER.*

Statute of Limitations—The Code, sec. 155 (9).

1. Subsection 9, sec. 155, of The Code, applies to actions solely cognizable in
the courts of equity, under the practice prior to C. C. P. It does not apply
to actions of which the courts of law and equity had concurrent juris-
dietion.

*SHEPHERD, J., did not sit in this case.
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2, A receipt in full, obtained by a debtor from his creditor by fraud, could
have been nulhﬁed in an action at law, under the old practice, by a plea
and proof of fraud in obfaining it.

3. Therefore, where a debtor obtained a receipt in full from his creditor, upon
paying only twenty-five per cent of the debt, by fraudulent representa-
tions, and the creditor sued for the residue of his claim more than three
years after his cause of action acecrued, but within three years after dis-
covery of the fraud: Held, that his action was barred by the statute of
limitations.

4, The act of 1889, amending sectlon 155 (9) of The Code, does not apply to
this case.

Crvin action, tried before Shepherd, J., and a jury, at April Term,
1888, of New Hanover Superior Court.

* The questions to be decided are sufficiently presented by the case stated
on appeal, and the following is a copy of so much thereof as need be
reported here:

“In the month of October, 1881, the defendants became indebted to
the plaintiffs in the sum of thirty-two hundred and six dollars and
fifty-three cents ($3,206.53) for goods sold and delivered. On 19 No-
vember, 1881, the defendants made a deed of assignment of all their real
and personal estate to one Fernberger, in trust for the payment of their
- creditors, with certain preferred classes, the plaintiffs not being among
the preferred creditors. On 5 July, 1882, after some negotiations, the
plaintiffs, through their attorney, agreed Wlth defendants to compromise

and settle their claim at twenty-five cents in the dollar, and on

(166) that day the money was paid to said attorney, and he signed a

simple receipt in full, for the debt of the plaintiffs, on the face
of the account for the goods which they had rendered to defendants.

This action was commenced on 18 December, 1886.

“There was evidence tending to show that some of the preferred debts
in the deed of assignment were fictitious, and that plaintiffs were induced
to assent to the compromise by the false and fraudulent representations
of defendants that all of the preferred debts were honest and bona fide,
and that plaintiffs did not discover that those representations were false,
and that some of the preferred debts were fictitious, until within three
years before the commencement of this action.

“His Honor intimated his opinion that this case was not heretofore
solely cognizable by the courts of equity, but there was a concurrent
jurisdiction at law, and, therefore, the case was not within the saving
of The Code, sec. 155, subdivision 9, and the action was barred by the
statute of limitations. In deference to this intimation, the plaintiff
took a nonsuit, and appealed.” '
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E. 0. Smith and T. W. Strange for plaintiffs.
George Dawis for defendant.

. MgzrriMon, J., after stating the case: The cause of action alleged in
the complaint is clearly barred by the statute of limitations (The Code,
sec. 155, par. 1), if the latter, as contended by the defendants, is applica-
ble in this case. The plaintiffs contend, however, that it is not perti-
nent; that the ninth paragraph of the same section is—that it embraces
and applies to the present and all like causes of action, and, therefore,
their present cause of action is not barred, the action having been
brought within three years next after the discovery of the alleged fraud.
The bar of three years applies to the class of cases specified in
the ninth paragraph mentioned. It prescribes that, “an action (167)
for relief on the ground of fraud or mistake, in cases which
heretofore were solely cognizable by courts of equity, the cause of action
in such cases not to be deemed to have accrued until the discovery by
the aggrieved party of the facts constituting such fraud or mistake.” It
will be observed that this paragraph applies only to causes of action
founded on the ground of fraud or mistake, solely cognizable by courts
of equity, prior to its enactment. Whatever may have been the legis-
lative motive for such restrictive application, it plainly exists, and the
courts must give it effect. Prior to the enactment of the present method
of Code procedure in this State, including the statutory provisions just
cited, there prevailed therein a settled and well-understood distinetion
between causes of litigation of which courts of equity have sole and
exclusive jurisdiction, and such as they had jurisdiction of concur-
rently with the Superior Courts, as distinguished from them. Of the
former class, there were such as were founded on fraud and mistake, and
to these the paragraph of the statute above recited clearly applies; it
does not, however, apply to cases as to which such courts had concur-
rent jurisdiction. This is the plain implication from the statute, and,
moreover, this Court has so decided in repeated cases. In Blount v.
Parker, 18 N. C., 128, it is said; that “the act, however, may be regarded
as a legislative declaration that the effect of the statute cannot be de-
feated, even in case of undiscovered fraud, unless the fraud is such that
the jurisdiction of a court of equity was alone competent to afford
relief.” It was also said in Egerton v. Logan, 81 N. C., 172, that, “if
the express trust alleged to arise out of the vague and indefinite words
used by the defendant at the time of the transfer was not determined by
the first demand, and the antagonistic relations thereby produced, it is
nevertheless manifest that there are concurrent remedies at law
and in equity, and hence the case does not come within the saving (168)
of the statute.” Spruill v. Sanderson, 79 N. C., 466, is to the

like effect. /
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Granting that in some aspects of the plaintiffs’ alleged cause of action,
it was formerly cognizable in a court of equity, it certainly was not ex-
clusively so—a court of law had concurrent jurisdiction. Accepting the
evidence produced on the trial as true, in connection with the pleadings,
as we must for the present purpose, the defendants owed the plaintiffs
simply a sum of money specified for goods, and the former fraudulently,
and by false and fraudulent representations and inducements, led the
latter to receive twenty-five per centum of the debt so due them in dis-
charge of the whole thereof, and to execute a receipt proper as to form for
thé whole. But this did not conclude the plaintiffs at law—they might,
notwithstanding such payment and receipt, have maintained an action
at law to recover their debt, less the payment, because the transaction,
including the receipt adverse to them, was fraudulent, and the plaintiffs
might have treated it as void, and such fraud appearing on the trial, the
court would have allowed them to recover judgment for the debt. Fraud
vitiates and renders void and nugatory such like receipts and acquittances,
s0 that they cannot, when properly objected to, be successfully interposed
and stand in the way of a recovery at law. It has such effect in cases
like this, both in law and equity. Story on Conts., sec. 495; Chit. on
Conts., 590; Broom’s Phil. Law, 42 et seq.; 1 Chit. on PL, 581, 584;
1 Saunders on Pl and Ev., 823; Eiliott v. Logan, Phil. Eq., 163;
Wilson v. White, 80 N. C., 280; Egerton v. Logan, 81 N. C., 172;
Hampton v. Cohen, 73 I11., 303.

As, therefore, the plaintiffs’ cause of action was cognizable, both in
courts of law and equity, it is barred by the statute of limitations first
abave cited.

The learned counsel for the plaintiffs contended on the argument, that,
accepting the evidence as true, the defendants had perpetrated a gross

fraud upon them, which they had not been able to discover until
(169) the statutory bar had become effectual against them, and that

the court ought, in the exercise of its equitable authority, to
prevent the defendants from. taking advantage of the bar at law, upon
the ground that it would be manifestly inequitable and unjust to allow
them to take and have advantage of their own fraud, to the grievous
prejudice of the plaintiffs, and they cited and relied upon the rule of
equity invoked as stated in Story’s Eq. Jur., secs. 1521, 1521a, and
Kirby v. Lake Shore, ete., Railroad Co., 120 U. S., 130.

This contention would have great force but for the statutory pro--
visions already cited and applied. In this State the principles both of
law and equity are applied now in and by the same court, in the same
action, and the same cause of action, when need be and it seems to us
clear that the purpose, then in part, of the statute, was to prevent
the exercise of the power invoked in cases like the present one. It pre-
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scribes. in plain terms the classes of cases in which the cause of action
shall not be deemed to have accruied until the fraud shall be discovered.
‘Why is the restriction made to apply to one class of cases and not to
others? It was intended to serve some purpose—that indicated in the
paragraph cited. If it had been contemplated that the courts should
exercise the power as formerly, then this paragraph was unnecessary and
would serve no useful purpose, because the courts could interpose their
power, a8 justice and occasion might require, just as before the present
statute of limitations and method of procedure began to prevail.

In the case last cited, the learned judge adverts to the similar restric-
tions upon the courts of the State of New York, whose statute is sub-
stantially—almost literally—like that of this State to which we refer
above. The Courts of Equity of the United States are not troubled by
such restrictions, nor, it seems, are they generally affected, if at all, by
the practice of the courts of the several States in administering
the prineiples of equity. Their jurisdiction is the same as that (170)
of the High Court of Chandery in England, subject neither to
limitation nor restraint by State legislation, and it is the same and
uniform throughout the States of the Union. Hence, the United States
Court could, in the case cited, exercise the authority and grant relief
that we are constrained to deny.

The counsel of the plaintiffs bring to our attention an act passed by
the General Assembly at its late session, which simply strikes out of the
paragraph above recited, of the section of the statute cited, the words,
“in cases which heretofore were solely cognizable by courts of equity.”
This act has no application, by its terms or effect, to this appeal.

No question is raised in the record by it, nor has the action in any
aspect of it been directed or tried with a view to it, or its effect upon
the subject-matter of the action.

No error. Affirmed.

Cited: Osborne v. Wilkes, 108 N. C., 675; Alpha, Mills v. Engine Co.,
116 N. C., 803.

HENRY TUCKER v. FLORA TUCKER.*
Homestead—Widow.

A homestead, whether laid off to a husband in his lifetime, or to his widow
(there being no children), after his death, cannot be divested in favor of
the heir by the release or extinguishment of the deceased husband’s debts.

*SHEPHERD, J., did not sit in this case.
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Tuis action was commenced in the Superior Court of New HaNovER

County, to have the defendant’s dower allotted to her in the land men-

tioned in the pleadings, and heard, upon appeal from the clerk,

(171) at Spring Term, 1888, before Shepherd J., upon the followmg
facts, found as a speclal verdict:

“William Tucker, the husband of the defendant, died seized and pos-
sessed of the property in controversy, leaving the defendant as his widow
and the plaintiff as his only heir at law, said plaintiff being an adult
brother; and that said William Tucker died in the year 1880; that at
the date of his death, said William Tucker left some debts, but that said
debts have been since paid by the plaintiff, in the year 1887; that in the
year 1880, while said debts were existing, defendant had her homestead
laid off and allotted according to law; that the personal property was
exhausted in the payment of the debts, and was insufficient to pay them,
and the final account of said Flora (defendant), as administrator (ad-
ministratrix), who was duly qualified as such was filed and approved
on 1 February, 1882.”

Upon these facts, his Honor adjudged that the plaintiffi was not en-
titled to the relief demanded, and that the defendant was entitled to the
homestead which had been set apart to her.

From this judgment the plaintiff appealed.

J. D. Bellamy for plaintiff.
Thomas H. Strange for defendant.

Davis, J. It issaid for the plaintiff, that if the husband dies, leaving
no debts and no children, the widow will not be entitled to a homestead,
but only to dower, and it is insisted that, this being so, the homestead is
conferred simply as a protection against creditors, and that if the home-
stead has been assigned, and the heir, representing the deceased debtor,
pays off the debts, there will no longer be a necessity for the continu-
ance of the homestead estate, and the heir will become entitled to the

land, subject only to the widow’s right of dower; and for this
(172) position Hager v. Nizon, 69 N. C., 108, is cited. It is there said, "

that where no homestead was laid off in the lifetime of the
husband, it may be laid off as a protection against ereditors, but is valid
and available against them only. “As between the widow and the heirs,
the estate goes under the general law,” and there is a quwre as to what
would be the result, if the heir should procure the creditor to release
and extinguish the debt, which seems to have been done in the present
case.

It appears, from the statement of facts agreed, that there were debts,
and that the homestead was allotted to the widow (defendant). according
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to law, and the allotment or assignment was void. Smith v. McDonald,
95 N. C., 163, and cases there cited.

We are clearly of the opinion that the homestead, whether laid off to
the husband in his lifetime, or, when he leaves no chlldren, to his widow,
after his death, cannot be divested in favor of the heir by the release or
extinguishment of the debts of the deceased husband, but it shall inure
to the benefit of the widow “during her widowhood.” - Constitution,
Art, X sec. 5; The Code, see. 514.

No error. Affirmed.

(173)
W. W. BROWN ET AL v. ELIZABETH WARD ET AL.*

Deed, Construction of—The Code, sec. 1326, Election.

1. A deed of gift, executed in 1790 by W, B, to his son J. B,, “during his
natural life only, and then to return to the male children of said J. B.,
lawfully begotten of his body, for the want of such to return to the male
children of my other sons W. and B., their proper use, benefit and behoof
of him, them and every of them, and to their heirs and assigns forever,”
with covenants, etc., vested a life estate in J. B., with remainder in fee to
his sons ag.tenants in common under the act of 1784 (The Code, sec.
1326).

2, J. B,, being such life tenant, devised the lands, with parts of other tracts
he owned, to his wife for life, and then to P. B., one of his seven sons, to
be by him “enjoyed . during his natural life, without impeachment of
waste,” and after his death “to the children of my son who may be living
at his death, to them and their heirs” per stirpes, and P. B. and his
mother having taken possession of the lands, conveyed by deed of bargain
and sale the land in dispute, with others, to one B. B. in fee with war-
ranty: Held, in an action by the children of P. B. against the defendants,
who were in possession and claimed through the deed to B. ‘B., that the
plaintiffs were entitled to recover.

3. P. B. having elected to take under the will of his father, J. B., the full estate
for his own life, in the land to which he was entitled to a fractional
interest only under the deed of his grandfather, W, B., could not repudiate
the will of J. B. in so far as it gave the remainder after his death to his
surv1v1ng children.

4, When one disposes by will of the absolute rlght in property in which he has
a limited interest only, he necessarily shows an intention to extinguish all
other conflicting adverse rights, whether vested or contingent.

Crivin acrion, for recovery of land, tried before Shepherd, J., at
Spring Term, 1888, of the Superior Court of CarTErET.

*SHEPHERD, J., did not sit in this case.
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William Borden, being the owner in fee of the tract of land described

in the complaint, the possession whereof is demanded in the action, on

1 May, 1790, by deed of gift, conveyed the same, with the other

(174) lands, to his son Joseph Borden, Sr., “during his natural life

only, and then to return to the male children of the said Joseph

Borden, lawfully begotten of his body,” Wlth further limitations: contin-
gent upon his having such.

The donee for life entered accordingly into possession of the said
tract, and held the same until his death in 1825. Two years previous
thereto, he made a will, sufficient in form to pass both real and personal
estate, which was admitted to probate at March Term, 1825, of the
County Court of Carteret. The testator has acquired a large landed
estate in Carteret and Hyde counties, besides that obtained under the
deed of his father, which he devises in distributive parts, as well as
personally, among his children, of whom were living, at the time of his
decease, seven sons, Willlam Hall, Thomas R., David W., James W,
Joseph J., Benjamin and Isaac Pennington Borden, and a daughter,
Mary. His wife Esther also survived him. In one of the clauses of the
will the testator devises to his son, Pennington Borden, with other real
estate mentioned, to use his own words, “the plantation where I live,
between Harlow’s Creek and the water fence at Pagnanet’s Landing, on .
New Port River, and running with the fence and boundary described,
to my son Joseph, that part next to said creek,” this being, as we under-
stand the case agreed, the territory in dispute, which, in the first dispos-
itive clause, is given to his wife Esther for her use during life, and in
the latter clause to said Pennington, qualified by the words: “To be by
my said son Pennington enjoyed during his natural life, without. any
impeachment of waste, and after the death of my said son Pennington
Borden, I give the same to the children of my son who may be living at
his death to them and their heirs forever, and if any of the children of
my said son should die in his lifetime, having children, such children

shall take the share of lands to which their father or mother
(17 5) would have been entitled, had they have lived, with one-ninth of
my movable estate.”

Pennington Borden and Esther took possession of the lands devised
to them in manner aforesaid, and by their deed, bearing date 25 Sep-
tember, 1835, for the recited consideration of $2,500, sold and conveyed -
the disputed portion of the devised lands and some others to Benjamin
Borden, Sr., and his heirs, with warranty of title in fee.

Penmngton Borden died intestate on 25 December, 1878, leaving
three children, William W. Borden, Emma H. Borden and Anna F.
Gewin, who, as plaintiffs, prosecute the present action. Esther, the

- widow, died on 19 August, 1853.
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The defendants claim title under the deed to Bénjamin Borden, Sr.,
who, at his death, devised the land to Benjamin F. Borden, by whose
deed, dated in 1843, it was conveyed to Rufus Ward, and descended, at
the death of the latter, to the defendants, in whose possession, succes-
sively, it has been since the execution of the deed of Pennington and
Esther in September, 1835,

The present action was begun by the issue of a summons, on 14 Octo-
ber, 1884, not quite six years after the death of said Pennington and the
vesting in possession of the plaintiffs’ claimed estate in remainder, under
the will of said Joseph Borden, Sr. The value of the annual rent is, by
agreement, fixed at $15, and the foregoing statement of facts is sub-
mitted to the court for an adjudication of the title, to the end that if it
rules in favor of the plaintiffs, judgment shall be entered for the recovery
thereof, and for damages ascertained as aforesaid, from a period begin-
ning three years before suit, and extending to the trial; and if for the
defendants, judgment of nonsuit shall be entered- The court being of
opinion that the plaintiffs were entitled to the premises, gave
judgment accordingly, and the defendants appealed. (176)

. No counsel for plantiffs.
C. R. Thomas, Jr., and C. M. Busbee for defendants.

Smrrm, C. J., after stating the facts: The construction and operation
of a deed executed at the same date and by the same original owner,
William Borden, Sr., to another son of the donor, bearing his name, and
conveying, by gift, other lands, with essentially similar limitations as
that now before us, came before this Court for determination in Borden
v. Thomas, 6 Ired., 209. The lessor, the son William, donee of a life
estate, conveyed the land, as if the owner of an estate in fee, to James
Porter, from whom the defendants deduced their title. The lessor was
the only son of the donee, William Borden, Jr. The Court held,
Daniel, J., delivering the opinion, that the said Williamm had but an
estate during his life, and the estate in remainder vested in his only
son, who brought the action in fee, and that he was entitled to recover,
the warranty having no other effect than as a covenant, under section 8,
chapter 43 of the Revised Statutes, now found in The Code, sec. 1334.
The words of inheritance which follow the last limitation to the male
children of the sons of Benjamin and Joseph being equally applicable
to the male children of said William, enlarged his remainder also into
a fee.

The decision determines an interpretation of the deed before us,
which gives a life estate only to the said Joseph Borden, Jr., and the
estate in remainder, after its termination in fee, to his seven sons as
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tenants in common, under the act of 1784 (The Code, sec. 1326), the
said Pennington being entitled to an undivided seventh part thereof.
The cases are similar in that the life tenants undertake, the
(177) one by deed, the other by will, to convey the absolute property
in the respective tracts, while they are unlike in that the estate
in remainder, in that cited, vested in one, and in our case in several;
but the principle involved is common to both, and each endeavored to
dispose of land, as his own, when he had but a limited estate in it.

1t is true the testator Joseph devises, in terms, a full estate for life,
subject to his widow’s life estate, to a devisee who had an undivided
share therein under his grandfather’s deed, but if accepted and acqui-
esced in by the other tenants, it was a different and enlarged estate,
except in duration and time of possession, from that which he could
have claimed under the deed had he refused the provisions made for his
benefit by the will. :

It is a rule of general application that one cannot claim under and
against a written instrument, if it undertakes to dispose of his property
to others, and gives him property which he would not otherwise have; if
he takes the latter, he must surrender his own. This is called an elee-
tion, and most frequently in testamentary dispositions one is ealled on
to make it, or by his acts is held to have made it, and binds himself
thereby

“Tt is sufficient to raise a case of election,” says Story, J., “that the
testator does dispose of property which is not his own, without any
inquiry whether he did so knowing it not to be his own, or whether he
did so under the erroneous supposition that it was his own. If the prop-
erty was known not to be his own, it would be a clear case of election.”
2 Eq. Jur., sec. 1093.

Again: “It may be added, that when a party, by his will, disposes of
the absolute right in property, in which he has a limited interest only,
he necessarily shows an intention to ewtinguish all other conflicting

adverse rights, whether they are present or future, vested or con-
(178) tingent, and consequently it must be wholly unimportant whether

the interests so extinguished are great or small, immediate or
remote, valuable or trifling.” Ibid., sec. 1096,

In the same direction are our own adjudications—Sigmon v. H awn,
87 N. C,, 4505 Isler v. Isler, 88 N. C., 576.

The pr1n01p1e enunciated clearly, takes in the facts of the present
case, which show an election to have been made. The testator had full
knowledge that his own estate expired with his life, and that he had no
further control of the property, which then passed to his sons. Treat-
ing it as his own, he makes a distribution of it, with his own large
estate, among his children, in a manner he seems to have considered
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just and fair, and which they seem to have acquiesced in and left undis-
turbed—the other six, whose shares he gives to Pennington and his
mother, making no resistance thereto, content to keep what the will gives
them. Pennington, acting in a similar manner, sharing with his mother
the full estate for his own life in the land, of which he had a fractional
interest only, recognizing the title derived under the will, in selling and
conveying the land, with warranty, to the before-named vendee, surely
he cannot now be allowed to repudiate the will in so much of it as gives
the remainder, after his death, to the plaintiffs, his surviving children.
It is manifest that he, as well as the others, so far as appears, has
accepted the beneficiary provisions of the will, and, in doing so, sur-
rendered any right under the deed of his grandfather inconsistent there-
with, and must, as must those claiming under his deed to Benjamin
Borden, abide by his election and take the estate given in the will:

Then, at Pennington’s death, terminated his estate in the land, and
the remainder vested in possession in the plaintiffs,

There is no error, and the judgment must be affirmed.

No error, Affirmed,

Cited: Woodlief v. Woodlief, 186 N. C., 138; Earnhardt v. Clement,
187 N. C., 95.

(179)

F. D. KOONCE, ADMINISTRATOR OF ANN KOONCE, v. OLIVIA RUSSELL,
ADMINISTRATRIX, ET AL,

~ Compromise—Contracts, Existing Laws Deemed Part bf—Comt.
U. 8., Art. I, sec. 10—The Code, sec. 574.

1. The payment and acceptance of a less sum than is actually due, in compro-
mise of the whole debt, is a complete and valid discharge, under The Code,
sec. 574, And this is so, although the debt compromised was one con-
tracted and reduced to judgment before section 574 became the law, if the -
compromise was made after section 574 was enacted.

2. As, under section 574, the payment of a less sum where a greater is due, is
not a discharge, unless voluntarily accepted as a compromise by the
creditor, the section is not in conflict with Article I, section 10, Const.
U. S, in its application to predéxisting contracts.

3. Laws existing at the date of a contract are deemed part of the contract.
Therefore, a compromise, made since section 574 was enacted, is construed
as if section 574 had been incorporated in its terms.

CwviL action, tried before Shepherd, J., at Fall Term, 1888, of

Onsrow Superipr Court.
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This was a motion in an original cause, being a special proceeding,
instituted by the creditors of Daniel L. Russell, deceased, against the
defendants, Bellamy and Russell, his executors, formerly acting, and the
defendant Olivia, who is now administratrix cum testamento annexo of
said Daniel L. Russell. The motion was heard before Shepherd, Judge,
at the Fall Term, 1888, of the Superior Court of Onslow County. The
plaintiff’s intestate, Mrs. Anna Koonce, died in the year 1877, but,
before her death, she had recovered two judgments against the said
executors of Daniel L. Russell—the first for the sum of $811.82, at the
Fall Term, 1871, of Onslow Superior Court, and the second for the sum
of $852.74, at the Spring Term, 1873, of said court.

As one of the creditors of Daniel L. Russell; deceased, the said Anna
Koonce made herself a party to a special proceeding instituted by his

creditors in the year 1879, and proved and filed said judgments
(180) rendered against the executors, and the special proceeding is still

pending. " In October, 1883, Daniel L. Russell, the defendant,
acting as the agent of the executor or administratrix of Daniel L.
Russell, deceased, offered the sum of $1,000 by way of compromise of the
two judgments, then amounting in the aggregate to $1,492.29; and said
agent further offered to pay the costs that had accrued in said special
proceeding, and also in the two actions wherein plaintiff’s intestate had
recovered said judgments against the executors of Daniel L. Russell.
The plaintiff accepted the offer, and gave the personal representative of
Daniel Russell, deceased, a receipt in full for the whole amount of the
judgment. The costs in said suits, and in the special proceeding, have
not been paid.

The motion was for a judgment in favor of plaintiff for the balance
due the estate of his intestate on the above-mentioned judgments, after
deducting the $1,000 paid as a compromise,

This motion was refused. Thereupon, plaintiff excepted and appealed.

8. W. Isler for plaintiff.
No counsel for defendants.

Avery, J. The plaintiff’s counsel presented and relied upon the single
point, for which he had contended in the court below, that plaintiff was
entitled to recover the sum of four hundred and ninety-two dollars and
twenty cents, being the difference between the aggregate amount due on
the two judgments and the amount actually paid by the administratrix
Olivia Russell, through her agent, in’ compromise for the whole.

If the compromise had been made prior to the passage of the act of
1874-75 (Laws of 1874-75, ch. 178, sec. 1, The Code, sec. 574), the pay-
ment of one thousand dollars would not. have discharged the debt, but
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would have been valid only pro tanto, leaving to the plaintiff the (181)
right to collect the difference between the sum paid and that
actually due, as he seeks to do in this action, because the agreement to
receive a part for the whole was held to be a nudum pdctum as to all
in excess of the sum actually paid. Cusrrie v. Kennedy, 78 N. C, 91;
Hayes v. Davidson, 70 N. C., 573; Mitchell v. Sawyer, 71 N. C., 70;
Love v. Johunston, 72 N. C,, 415,

The contract, to accept one thousand dollars as a payment in full of
both judgments, was made, however, in Oectober, 1885, and when the
statute (The Code, sec. 574) was and had been for many years the law
of the land. But the plaintiff’s counsel contends, that the last named
act could not be construed to apply to a debt, upon which the plaintiff’s
intestate, recovered judgment before it was enacted, because it would be
a violation of section 10, Article I, of the Constitution of the United
States, to give to the law a retroactive effect, and he relied upon the
case of Edwards v. Keorzey, 96 U. 8., 595, to sustain the position. The
parties contracted as to payment with reference to the law in force,
when the contract was made, and, if such a receipt had been deemed a
nudum pactum, under the law then existing, as to any part of the debt,
a subsequent act could not have supplied the want of consideration.
But the compromise must be considered, just as though the statute (The
Code, sec. 574) had been incorporated into the receipt given by the
plaintiff.

“The obligation of a contract consists in its binding force on the party
who makes it. This depends upon the law in existence when it is made.
These are necessarily referred to in all contracts, and form a part of
them, as the measure of the obligation to perform them by the one
party, and the right acquired by the other.” Cooley’s Cons. Lim., p. 285.

A law providing that, if creditors, in the exercise of their own
judgment, voluntarily accept a part of a debt already in existence (182)
in discharge of the whole, cannot be held to impair the obligation
of the original contract. Grant v. Hughes, 96 N. C., 177; Fickey v.
Merrimon, 79 N, C., 585.

No error. Affirmed.

Cited: Coppersmith v. Wilson, 104 N. C., 31; Long v. Walker, 105
N. C., 945 Boykin v. Buie, 109 N. C,, 503; Bank v. Commaissioners, 116
N. C., 362; Holden v. Warren, 118 N, C.,, 327; Hutchins v. Durham,
tbid., 468 Caldwell v. Wilson, 121 N. C., 469; Wittkowsky v. Baruch,
127 N. C., 815; In re Williams, 149 N. O.,*435; Rosser v. Bynum, 168
N. C, 342 Supply Co. v. Watt 181 N. C,, 433 ; Morgan v. Bank, 190-
N. 0
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ADRIAN & VOLLERS v. McCASKILL & McLEAN.

Negotiable Paper—Liability of Indorsers between Themselves—Blank
Indorsements, Oral Evidence to Explain.

1. One who obtains possession of a negotiable paper, after indorsing it, is
restored to his original position, and cannot hold intermediate parties who
could look to him, It is equally true that one who derives possession of
the paper from him, with notice of this fact, cannot hold such intermediate
indorsers liable; and when such indorsements are in blank, oral testi-
mony is admissible to show the relation in which they stand.

2. The construction placed upon The Code, sec. 177, by Harris v. Burwell
and Martin v. Richaerdson, is confined to the makers of promissory notes,
and does not apply as between indorsers.

8. The payee in a negotiable note indorsed it in blank and delivered it, before
maturity, to McC. as a collateral. McC. also indorsed the note in blank
before maturity, and delivered it to W. & Co. as collateral. McC. redeemed
and took up the note from W, & Co., before its maturity, and continued to
hold it until after its maturity, when he returned it to the payee without
erasing his (McC.'s) name as indorser. The payee then sold the note to
plaintiffs for value. Plaintiffs had no actual notice of the former dealing
and transactions connected with the note: Held, (1) that as plaintiffs
derived their title directly from the original payee, who had reacquired
title, they could not hold the indorser McC.; (2) that plaintiffs were
affected with, and bound by, notice of what appeared on the note itself,
to wit, that the person from whom they purchased was the payee and
first indorser; (3) that the indorsement of MeC., although in blank, could
not have been filled up by plaintiffs with their own names, because, hav-
ing purchased the note from the payee, whose indorsement was prior to
McC.’s, it would have been a gross wrong, if not a fraud, upon McC.; (4)
that plaintiffs could not hold MeC. as an accommodation indorser or
guarantor, because, having purchased the note after maturity, and with
notice of its dishonor, the facts which discharged McC. could be set up as
a defense. )

(183)  Crvir action, tried before Shipp, J., at January Term, 1889,
of the Superior Court of New Haxover County.
The following is a statment. of the facts agreed upon by the parties:
On 10 January, 1884, one Mary J. Fairly executed her promissory
note in writing, under seal, a copy of which said note and the endorse-
ments thereon is as follows, to wit:

“$1386.65. Lavrissvre, N. C., 10 January, 1884

“On or before the first day of Novembrer next I promise to pay to
W. C. Patterson, or order, the sum of one thousand three hundred and
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eighty-six dollars and sixty-five cents for value received. This note to
bear interest at the rate of ten per cent after maturity.
“10 January, A. D. 1884

“Payable at the oﬂ'lce of McCaskill & MecL.
“Mary J. FarrLy.” [Seal.]

Upon which were the following indorsements, to wit:
“W. C. PATTERSON,
“McCaskiLt & McLean.”

“Received on the within note forty-five dollars and ninety-seven cents.
“W. C. PaTTERSON.

“14 January, 1885.”

That afterwards, in the month of January, 1885, and after the ma-
turity of the said note, plaintiffs became the purchasers for value of
the said note, from the said W. C. Patterson, indorsed as above
set forth, without any actual notice whatever of any of the equi- (184)
ties or defenses set up in the answer of the defendants, who were
sued as indorsers.

It is admitted that the following facts are true: That early in the
year 1884, the defendants agreed with W. C. Patterson, the payee named
in the note described in article two of the complaint (and set forth
above), to make advancements to him in money and goods during said
year, to enable him to cultivate his farm during said year, and to secure
the defendants for such advancements as they might make to him, said
Patterson indorsed the said note in blank and delivered it to the defend-
ants in February, 1884, to be held by the defendants as collateral security
for such sum or sums of money as he (Patterson) might owe the de-
fendants at the end of 1884; and that on 23 February, 1884, the defend-
ants indorsed said note in blank, and, with the knowledge and consent of
said Patterson, delivered the same to Geo. W. Williams & Co., of Wil-
mington, N. C., to be held by said Geo. W. Williams & Co. as collateral
security for money loaned to the defendants in 1884, and that the in-
dorsement on said note by the defendants was solely to secure said Geo.
W. Williams & Co., as above stated; that on 15 October, 1884, the de-
fendants paid the said Geo. W. Williams & Co. the money borrowed of
them as above stated, and the said Geo. W. Williams & Co. returned the
aforesaid note at the same time to the defendants; that the defendants
held the said note thereafter as collateral security, as aforesaid, until
5 December, 1884, when they returned said note to the said W. C. Pat-
terson, they being satisfied to trust him for the balance then due them
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without said collateral security, and, at the time the defendants returned
said note to the said Patterson, they, by accident, oversight and mis-

take, failed to erase their names as indorsers on said note; that at
(185) the time said note was returned to said W. C. Patterson, it was

- well known to him that they were not liable as indorsers on said
note, and they believe he well knew that they failed and omitted to erase
their names through acecident, oversight and mistake, and that it was
well known to the said W. C. Patterson at the time the defendants re-
turned aforesaid note to him, on 5 December, 1884, that the names of
the defendants, as indorsers in blank, were not there for his accommoda-
tion, and that he well knew he had no legal or moral right to use their
names as such, and that he well knew he had no right to deliver said
note to plaintiffs with the indorsement of the defendants in blank on
the same,

The plaintiffs objected to the introduction in-evidence of the said
facts set up by the defendants, and insisted that, as it was admitted (as.
hereinbefore stated) that they had no actual notice of them, that the
evidence of said facts was not competent or admissible against them.
His Honor held that the evidence was competent, and thereupon gave
judgment for the defendants as set forth in the record of this action.
From this judgment the plaintiffs appealed.

E. 8. Martin for plaintiffs.
Jno. D. Shaw for defendants.

Davis, J., after stating the case: The note is dated 10 January, 1884,
and is payable to “W. C. Patterson or order,” on 1 November. It is
indorsed by the payee and by the defendants, the name of the payee
appearing as first in order. On 25 January, 1885, more than twelve
months after its date, and long after its maturity, the plaintiffs became
the purchasers from the payee, with the indorsement as set forth.

Were the facts, admitted to be true, admissible to explain the char-
acter and nature of the indorsement of the defendants?

The plaintiffs say that, as they had no actual notice of “any
(186) such equities of defense,” and were purchasers for value, the
evidence was not competent as against them.

By statute, promissory notes, whether with or without seal, are made
assignable, “in like manner as inland bills of exchange are by custom of
merchants in England.” They are, in the language of the mercantile
law, “negotiable,” and may be transferred and negotiated, free from
any equities which exist between the original parties to them. “Each
indorser, including the payee, down the line, has and passes the legal
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title, and his indorsement in legal import is a contract with his indorsee,
and all subsequent holders by indorsement, that the maker will pay the
note, or . . . he will” Hill v. Shields, 81 N. C., 250, and the
cagses there cited, and innumerable decisions, English and American,
cited in Parsons, Daniel, Randolph and other elementary writers upon
- the subject, indicate the solicitude of courts to protect bona fide pur-
chasers and innocent holders or negotiable paper, so essential to com-
merce and trade; and the construction placed upon section 177 of The
Code (C. C. P., sec. 83), in Harris v. Burwell, 65 N. C., 584, and
Martin v. Richardson, 68 N. C., 255, has been limited to the makers of
promissory notes, ete., and held not to apply as between indorsers.

Conceding the importance of protecting bona fide holders of commer-
cial paper “in its unchecked circulation,” what are the liabilities of the
defendants in the present case? That the holder of a negotiable note is
presumed to be the owner admits of no question, and that, after such a
note is put in circulation, indorsers are liable in the order of succession,
is equally clear, if the indorsement be not limited or qualified. No prior
indorser can look to any subsequent indorser. “One who obtains posses-
sion of a bill or note, after indorsing it, is restored to his original posi-
tion, and cannot, of course, hold intermediate parties, who could look to
him again.” 2 Ran. Com. Pa. S., 719. It must be equally clear
that one who derives possession from him, with notice of this fact, (187)
cannot hold such intermediate indorsers liable, and, when such in-
dorsements are in blank, parol testimony is admissible to show the
relation in which they stand. Ibid., secs. 778, 841 and 883.

When the note was returned to Patterson, he became again the owner,
and, as between him and any subsequent indorsers, the relation of
indorser and indorsee ceased. The plaintiffs were not the indorsers of
the defendants. It is clear that Patterson could not, by reason of the
blank indorsement of MeCaskell & McLean, hold them liable for the
note, for he stood in the relation to them of a prior indorser. The plain-
tiffs derived their title directly from Patterson, the original payee, who
had reacquired the title, and not as successive indorsers, deriving title
through the indorsement of the defendant; and this distinguished this
case from H:ll v. Shields, supra; Parker v. Stallings, Phil.,, 590, and
similar cases.

The plaintiffs were affected with, and bound by, notice of what ap-
peared upon the note itself, and they took the note from the original
payee, bearing upon its face the fact that he was the first indorser, and
that the defendants were his indorsees.

An indorsement in blank by the payee is presumed to have been-
intended as a transfer, and, though this may be rebutted by parol proof
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(Dawvis v. Morgan, 64 N. C., 570), the admitted facts in this case show
that the indorsement by the payee was in accord with the presumption—
a transfer to McCaskill & McLean.
 But it is insisted that, as between the indorsers in blank, the holder
may fill the blank by making it payable to himself, or to any one he may
choose. This is so, where he obtains the note, not from the payee or a .
prior indorser, but holds it as a bona fide purchaser, without any knowl-
edge or notice of the relation sustained by prior indorsers to the note.
In the present case, if the plaintiffs, purchasing the note, not from the
defendants, but from the prior indorsing payee, had filled the
(188) blank indorsement of M¢Caskill & McLean to themselves, it would
not have been in accordance with what they knew the fact to be,
and would have been a gross wrong, if not fraud, upon the defendants.

The plaintiffs further rely upon the well-settled rule “that whenever
one or two innocent persons must suffer loss by the acts of the third, he
who, by his negligent conduct, made it possible for loss to occur, must
bear the loss, for it is against reason that an innocent party should
suffer for the negligent conduct of another,” and that the defendants, by
neglecting to erase their indorsement, “induced the plaintiffs to rely on
the legal import of the indorsement, and ought not to be allowed, against
the plaintiffs, purchasers for value and without notice, to make proof
of the alleged facts.”

Though the plaintiffs had no “actual notice,” we have already seen
that they were charged, in law, with notice of facts apparent upon the
face of the paper which they purchased from Patterson.

But the defendants may have been indorsers for accommodation, or
as sureties or guarantors. True; and the indorsement of a note by a
third person, made at the time of its execution, binds him, according to
the intention of the parties, either as joint principal or as surety. Baker
v. Robinson, 63 N. C., 191,

If the plaintiffs looked to-the defendants as accommodation indorsers,
or as guarantors, then, as they purchased the note from the payee after
maturity, they were not “bona fide holders before maturity,” but had
notice, as appeared upon the face of the paper, of its dishonor. Rev.
Com. Paper, sec. 672; Bank v. Lutterloh, 95 N. C., 495; Chaddock v.
Vanness, 35 N. J., 517.

So, whether by the one way or the other, the plalntlffs cannot hold
the defendants liable.

No error. ' Affirmed.

Cited: Lynch v. Loftin, 153 N. C., 273; Sykes v. Everett, 167 N. C.,
605.
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(189)
MATTIE F. FREDERICK Er AL v. HARPER WILLIAMS.

Statule of Limitalions, as to Suit to Redeem Mortgage; When not
Arrested by Disabilities; The Coda, secs. 152(4), 148, 168—Mort-
gagee in Possession.

1. If the statute of limitations commences to run, nothing stops it. When it
begins to run against the ancestor, it continues to run against the heir,
although the heir is under disability when the descent is cast.

2, There is nothing in section 148, The Code, which changes the law as it
formerly existed.

3. Mortgagee sold the mortgaged land, bought it himself, and entered into
adverse possession in the lifetime of mortgagor, i. €., on 1 January, 1874; -
which adverse possession has continued ever since. Mortgagor died
1 January, 1883 ; there has never been any administration on his estate;
in June, 1887, his infant heirs sued the mortgagee for redemption: Held,
that the action is barred under The Code, secs. 152(4), 148 and 168.

4, Where a mortgagee takes adverse possession of, and rents out the mort-
gaged land, the payments of rent to him by his tenants on the land does
not affect the running of the statute of limitations against the mortga-
gor’s right to suit for redemption.

Crvin acriow, tried before Boykin, J., December Term, 1888; of
Durrin Superior Court.

The parties waiving a trial by jury, agreed to the followmg facts,
with the understanding that the court should render judgment thereon
according to his opinion of the law arising therefrom:

1. Norris F. Frederick made mortgage deed for the lands in dispute
on 18 April, 1878, for $596.

2. After maturity of said mortgage the mortgagee advertised and sold
said lands and himself became the purchaser.

3. Under and by virtue of said sale and purchase the mortgagee, the
defendant in this aection, entered into the adverse possession of said
lands on 1 January, 1874, and has held and used them as his own ever
since, and has put valuable improvements thereon.

4. At various times since such sale the defendant has received (190)
as rents for said premises large sums of money, some of which
has been paid by his tenant within three years prior to the commence-
ment of this action. '

5. At the time of such sale the mortgagor was residing in a remote
part of the State.

6. Norris Frederick, the mortgagor, died about 1 January, 1883.

7. There has been no administrator or executor of his estate.
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8. The plaintiffs in this action are infants of tender years, heirs at
law of the mortgagor Norris Frederick, and are without any general or
testamentary guardian, and have never had any guardian.

9. This action was commenced on 6 June, 1887,

Upon a consideration of the foregoing facts, the court, upon being of
the opinion that the defendant was entitled to judgment on his plea of
the statute of limitations, adJudged that the plaintiffs go without day,
and they appealed.

D. B. Nicholson amd. Jno. Devereux, Jr., for plaintiffs.
No counsel for defendant.

SurrPuERD, J., after stating the case: The defendant, after the maturity
of the mortgage debt, entered into “the adverse possession” of the prop-
erty on 1 January, 1874, The mortgagor died about 1 January, 1883.
The statute of limitations (The Code, sec. 152, par. 4) had, therefore,
run against him for a period of nine years. This action was brought on
6 June, 1887, and is barred, unless the plaintiffs can bring themselves

within some of the disabilities prescribed by The Code. It is
(191) well settled that, when the statute of limitations begins to run,

nothing stops it. “So, when it begins to run against the ancestor,
it is not suspended by any statutory disability in the heirs at the time of
descent cast”” Wood on Limitations, 11; Pearce v. House, Term Rep.,
722. Four years after the death of the mortgagor, and about three after
the equity of redemption had been barred (Bruner v. Threadgill, 88
N. C., 861), the heirs of the mortgagor, who are infants, bring this suit
to redeem.

We see nothing in section 148 of The Code, cited by counsel, which
changes the law as it formerly existed, nor do we see how section 168
of The Code can help the plaintiffs. Conceding that this section relates
to actions other than personal, the plaintiffs have not brought themselves
within its terms by suing within a year after the death of their ancestor,
and there is no saving, as to infancy, in the section referred to.

There is no error in the ruling of his Honor, and the judgment will be
affirmed.

No error. ' Affirmed.

Cited: Chancey v. Powell, ante, 160 Dobbins v. Dobbins, 141 N. C,,

2195 White ». Scott, 178 N. C., 638 Clendenin v. Clendenin, 181
N. C 471. .
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W. J. PARKER, ADMINISTRATOR, v. W. J. SUTTON axp J. A. McDOWELL.

Negotiable Note—Accommodation Indorser—Collateral Oral
A greements.

A collateral oral agreement, between the maker and accommeodation indorser
of a negotiable note, that it should be negotiated at bank, does not affect
one who purchases the note, for value and before maturity, from the
maker ; and this is so, although the purchaser has notice of such agree-
ment at the time he takes the note.

Crvir action, tried before Clark, J., at Spring Term, 1889, (192)
of Brapen Superior Court.

The plaintiff is the administrator of J. McK. Mulford, and brought
this action against W. J. Sutton and Jno. A. McDowell, to recover the
money due on a promissory note, whereof the following is a copy:

“$1,000. Evzaseratown, N. C., 10 Dec., 1882.
“Ninety days after date I promise to pay to Col. John A. MeDowell,
or order, one thousand dollars, value received, with interest after the

maturity at the rate of eight per cent per annum.
“(Signed) W. J. Surron.”

This note was endorsed by the payee in blank, and afterwards the
blank was filled as follows: “Pay J. McK. Mulford, or order.”

By consent of the parties, the court settled the facts as follows:

“The defendant, W. J. Sutton, executed his promissory note for $1,000
on 1 December, 1882, to the defendant, Jno. A. MeDowell, to pay said
sum ninety days after date, with interest at eight per cent after maturity.
Said McDowell indorsed said note in blank for the accommodation of
the defendant Sutton, and delivered said mote to him that same day.
Said Sutton sold and transferred said note for full value, and before
maturity, to plaintiff’s intestate.

“At the time of the indorsement by McDowell of the note, it was
understood and agreed between him and Sutton, that said note was to be
negotiated in one of the banks in Fayetteville, N. C., and plaintiff’s intes-
tate had notice of such understanding before his purchase of said note.

“At the time of the execution of said note Sutton was not indebted to
MeDowell, and the indorsement by McDowell was solely an accommoda-
tion to enable Sutton to raise money. MeDowell had no notice of '
the sale of the note to plaintiff’s intestate till after the death of (193)
such intestate, on the presentation by the plaintiff of the note for
payment.
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“Upon the above facts the court rendered judgment for plaintiff.”
The defendant McDowell, having excepted, appealed to this Court.

E. C. Lyon for plaintiff.
T. H. Sutton for defendant.

‘MzerrIMON, J., after stating the case: The note sued upon was plainly
a negotiable instrument, and might, by indorsement of the payee thereof,
be put upon the market and bought and sold indefinitely. The original
parties to it treated it as “accommodation paper,” and the facts show
that the chief and material part of their purpose was to enable the
maker thereof to borrow money upon it. It was expected that he would
get the money from one of the banks in Fayetteville, but not necessarily
from a bank, or in that town. If it had been so intended, some particu-
lar restriction in this respect would have been set forth in or about the
note, but it was left at large—entirely without such restriction—to be
sold to any person who might buy it. If a bank had purchased it, it
could at once have sold it to the intestate of the plaintiff or any other
person in the course of business. There was nothing in its nature, or in
the purpose of the parties in connection with it, that rendered the sale
of it to a bank necessary or at all material to its sufficiency or efficiency as
a negotiable instrument; nor would the mere sale of it to a bank have
given the payee, who indorsed it, any material legal advantage. There
was no reason—certainly none that appears—why the intestate of the

plaintiff should not have bought it on the same footing as a bank,
(194) or any other person might have done. The simple fact that he had

knowledge of the “understanding,” that the money was to be
obtained from a bank in the town mentioned, did not render it in any
sense fraudulent on his part to buy it. This is a stronger case against
the indorsee than that of Parker v. McDowell, 95 N. C., 219. The note
in that case was by its terms made “negotiable and payable” at a par-
ticular bank named. It was “an accommodation paper”—was not sold
to the bank, but to a different person. Nevertheless, it was held that
the indorser was liable.

The objection, therefore, that the intestate of the plaintiff had netice
that it was “understood and agreed” that the note should be “negotiable
in one of the banks of Fayetteville,” cannot be sustained, and the judg-
ment must be affirmed.

Judgment affirmed.
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ANNA GILES v. THOMAS HUNTER ET AL

Husband and Wife—Husband’s Right in Wife's Property—Judge’s
Charge, Exception to must be Specific—Deed, Mistake in—Burden
of Proof.

1. Where a feme covert was married and became entitled to real and personal
property before the Constitution of 1868, the husband had the right to
the personalty on reducing it into possession, and if she allowed the
proceeds of sales of the realty to be paid to him it also became his; and
if such proceeds were invested, with her consent, in other lands, without
request on her part that title should be made to her, and it was made to
him, the land vested absolutely in him, discharged of every equity in her.

2. Where a party excepts to a charge of the judge, that there was no evidence
of fraud, the exception should point out the evidence in which it is claimed
that fraud appears. Otherwise, the appellate court may disregard it.

3. The proof necessary to establish an alleged mistake in a deed should be
clear and convincing that a mistake was in fact made in drafting the
deed.

4. A party to a civil action, who Jhas the affirmative of a material issue, must

establish his contention by a preponderance of evidence, and proof of
notice of an equity is not an exception to the rule.

Crvir action, tried at the Febrnary Term, 1888, of the Supe- (195)
rior Court of Maprson County, before MacRae, J.

The plaintiff alleged, in substance, and offered testimony tending to
prove:

1, That she was marrled to one J. M. Giles before the Constitution
of 1868 was adopted.

2. That at the time of her said marriage there was due her (arising
from the sale of negroes and personal property and land) from the
estate of her father, who died prior to the year 1854, a considerable sum
of money, a part of which was in the hands of the administrator of her
father, and a part was due her from her gnardian.

3. That on 8 September, 1868, Hannah McDowell, the mother of the
plaintiff, conveyed to said J. M. Giles, by mistake of the draftsman, a
tract of land (described in the complaint), it being the intention of the
parties that said conveyance should be made to the plaintiff.

4. That the only consideration for the said conveyance made to said
Giles was the assignment by plaintiff and her said husband of her said
interest, made on 8 September, 1868, in the following form, to wit:

“Whereas, there are certain moneys due and to become due to the
heirs of James McDowell, deceased, to be paid by the clerk and master
in equity for the county of Yancey, State of North Carolina, by whom,
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and under and by virtue of a decree of the court of equity for
(196) said Yancey County, certain lands and other property for parti-

tion among the heirs of said estate, on the ... day of ... s
18....... ; and whereas, the aforesaid money is due, in part, to the under-
mgned Anna Giles: Now, therefore, know all men by these presents, that
we, J. M. Giles and Anna Giles his wife, of the county and State afore-
said, for and in consideration of the sum of $1,650, to us in hand paid
by Hannah McDowell, of the county of Madison, State aforesaid, ‘the
receipt whereof is hereby acknowledged have, on this 8th day of Sep-
tember, 1868, and we do hereby assign, transfer and set over unto the
said Hannah MeDowell and her heirs the full amount of said sum of
$1,650 and all other moneys due us from any part of said estate from
the clerk and master and guardian of said heirs of James McDowell, de-
ceased, to the said Anna Giles, as one of the heirs of James MeDowell,
deceased, aforesaid; and we do hereby direct and instruct the elerk and
master in equity of the court aforesaid, and said guardian of the heirs of
James McDowell, deceased, to pay over to the said Hannah MecDowell
and her heirs the whole amount of said estate due us in any way, or by
such decree. In witness whereof,” ete.

5. That the defendants purehased said land at an execution sale by
the sheriff, with notice of the plaintif’s equity, and afterwards, the said
J. M. G(iles conveyed the said land to them.

The defendants answered and offered evidence tending to show that
there was no mistake in drawing the said deed, but that it was drawn
under instruction of the grantor, Hannah MeDowell, and that the con-
veyance was made to J. M. Giles because he had an interest in the
money due to his wife; could reduce it to possession, and it would then
be his property, and the plaintiff’s mother was anxious to convert the
fund into land to prevent J. M. Giles from spending it. The defendants

denied notice of any claim on the part of plaintiff before pur-
( 197 ) chasing the land, and alleged that her mother, Hannah McDowell,

was a bidder at the sale, and also denied the allegation of the com-
plaint generally. »

A great deal of evidence was offered to sustain the contentions on
each side. -

The first issue involved the question, whether the deed was drawn by
mistake; the second, whether the assignment set forth above was the con-
sideration for the execution of the deed, and it was admitted that it was.
The third issue involved the question, whether the defendants had
notice of plaintif’s claim when they bought. The fourth issue was an
inquiry as to damage. ot

The plaintiff prayed the court to instruct the jury as follows:
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1, That if it was the intention and contraect of the parties to the
deed, in which Giles’ name appears, that the deed was to be made to
Anna Giles, whose name was not inserted by the draftsman, then the
plaintiff is entitled to have the same corrected; and if the proofs satisfy
the jury of these facts, then they should find ‘Yes’ to issue No. 1. That
to determine this fact, they may look to all the circumstances, the con-
sideration paid, ete.

“9, That although the property of the wife in this ease should have
belonged to the husband, in consequence of his rights aceruing prior to
1868, yet, if he made an agreement that the deed should be made to his
wife, it is equivalent to the agreement that the property thus obtained
by the marriage should be vested in lands for her benefit, and if such
agreement was violated by mistake, the plaintiff is entitled to recover.

“3. That when land is sold at a chancery sale, the money for which
it sells remains as real estate as to infants and femes covert until the
change of the same in some of the modes requlred by law.

4. That the relation of husband and wife is a delicate and (198)
fiduciary relation, and the dealings between husband and wife,
by which the husband gets an advantage, is to be scrutinized by the
courts.

. “5. The law provides a mode by which a married woman shall dispose
of her property, and no mere tacit acquiescence of the wife will estop
her from asserting her rights

The court instructed the Jury as follows:

“The first issue submitted is, whether the deed from Mrs. MeDowell
to. James Giles was so made by mistake or fraud; and was it really
intended by the parties to have been made to the plaintiff, Mrs. Giles,
instead of to her husband? The testimony offered by plaintiff tends to
prove that it was the result of a mistake; that. the intention of Mrs,
MecDowell and of Giles and his wife was, that it was to be made to Mrs.
Giles, and that when Mrs. McDowell instructed the draftsman how to
write it, she told him to make it to Mr. Giles, instead of to his wife, by
mistake. On the other hand, the testimony offered by the defendant tends
to contradict this theory, and to prove that it was well understood be-
tween all: the parties interested that it was to be made just as it was
made, and that there is no mistake about it. There is no evidence of
any fraud in the making of this deed.

" “In order to enable this court, which for the trial of this action is a
court of equity, to settle the matters in controversy between the parties,
as this is one of the questions which can alone be determined by a jury,
the court asks you to find, whether it is true that there was a mistake in
the insertion of the name of James Giles instead of Anna Giles as
grantee. A deed, on account of the manner in which it is executed, is

163



IN THE SUPREME COURT. [103

GILES v. HUNTER.

presumed to mean what it says, and it requires the strongest proof before
a jury can declare that there was a mistake in it, and so empower the
court to have it changed in its effect. I have endeavored to give you the

testimony fully upon this point as it was delivered by the wit-
(199) nesses, and you have had the benefit of argument from.many

counsel as to the effect of that testimony. Now, if, upon a
careful consideration of the whole of the evidence, you have been satisfied
that there was a mistake made by Mrs. MecDowell in directing the
draftsman to write the deed so as to conevy the land to James Giles
instead of his wife, and that Giles and his wife and Mrs. McDowell had
really agreed to have it made to Anna Giles, you will respond to this
issue, ‘Yes” But unless you are clearly convinced of this fact—if you
are still in doubt about it, you will answer, ‘No.” If your response is in
the negative, you may return your verdict without considering the other
igsue; but, if in the affirmative, you will proceed to the consideration
of the second issue. '

“2. Was the land which was conveyed by said deed paid for by a con-
veyance of plaintiff’s interest in the estate of her father?

“If you have answered ‘Yes’ to the first issue, and if you believe the
testimony offered on this point, you will respond to the second issue
‘Yes,” for all the testimony tends to prove that the assignment or con-
veyance made by Giles and wife to Hannah McDowell was made in con-
sideration of the conveyance by Hannah McDowell of the land in dis-
pute, either to Giles or his wife. The marriage of the plaintiff to James
Giles having taken place, if you believe the testimony, before the adop-
tion of the present Constitution, the husband also had his vested rights
in his wife’s property, real and personal, but it was still the plaintifP’s
interest in the estate of her father which was conveyed by the deed or
assignment of plaintiff and her husband to Hannah MeDowell.

“3. The third issue is, did defendants have notice of plaintiff’s equity
of any right plaintiff might have had to have the deed reformed so as to
make it read to her instead of to her husband, or to have him declared

a trustee for her benefit? This notice may be actual notice, or it
(200) may be the knowledge of circumstances which ought to lead to

further inquiry into the matter, and which would upon such in-
quiry give information of the equity. Has the plaintiff satisfied you,
by a preponderance of evidence, that the defendants did have notice?
Defendant Hunter, it is admitted, claims under Trull & Gmthrie, and is
affected by notice to them, if there was any. Did Mrs. McDowell forbid
the sale and give notice then and there, or did she, before the sale by the
sheriff (which is admitted to have been before the deed from James
" @iles to defendant), notify them, Trull & Guthrie, that her daughter
was the real owner of the land? or do the circumstances testified to, and
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which you believe, satisfy you that defendants had this notice before
they bought the land? If so, respond ‘Yes’ to the issue; if not, respond
‘No.” And if you respond ‘No’ to this issue, you need not trouble your-
selves further; but if you say ‘Yes’ you must consider the last issue,
fourth, as to damages: The damage would be a fair rental value of the
land, for from three years before the action was begun until the trial—
1872 to 1888—mearly sixteen years, and the amount of damage done to
the land by defendants. Of course this would be offset by the improve-
ments, if any, put upon the land by defendant.”

The plaintiff excepted to the charge given, and to the refusal to give
ingtructions asked.

The jury found the first issue for the defendants.

The plaintiff moved the court for judgment, non obstante veredicto,
upon the alleged grounds that, the land having been paid for by the
property of Anna Giles, due her prior to the adoption of the Constitu-
tion of 1868, the deed made by her husband, James Giles, to the de-
fendants, for the land in dispute, could pass no title to the defendant,
without the signature and privy examination of Anna Giles, under the
act of 1848-49; but this motion was refused by the court and the plain-
tiff excepted.

The plaintiff moved for a new trial, on the following assigned (201)
errors in the charge to the jury:

“1. In holding that there was no evidence of fraud.

“9. To so much of the charge as related to the measure of proof re-
quired to show a mistake in drawing a deed, in order to reform it.

“3. That the court instructed that notice might be shown by a pre-
ponderance of the evidence.

“4, For error in not giving the special instruction as prayed for by
the plaintiff.”

Judgment for defendant and appeal by plaintiff.

Chas. A. Moore for plagntiff.
W. W. Jones and Theo. F. Davidson for defevndcmts X
AvEry, J., after stating the case: The plaintiff asks for judgment
upon the verdict on the ground that the consideration of the deed exe-
cuted by Hannah McDowell to James M. Giles, the plaintifi’s husband,
on 8 September, 1868, was the assignment by her of her interest in a
fund arising from the sale of the property of her father, who died prior
to the year 1858.
The plaintiff was married to Giles before the Constitution of 1868
became a law. The husband could, therefore, have acquired the abso-
lute title to his wife’s personal property by reducing it to possession.
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If the money arising from the sale of the land was allowed, by her con-
sent, to be paid to him, it became his property. If it were invested, with
her consent, in other lands, and with no request on her part that the
land purchased should be conveyed to her or for her benefit, and the
husband took title to himself, the land vested absolutely in him, dis-
charged of any equity in her. Temple v. Williams, 4 Ired. Eq., 39;
Black v. Justice, 86 N. C., 504; Hackett v. Shuford, 86 N, C., 144,
Even the right on the part of the husband to reduce to posses-
(202) sion money due to the wife, though not exercised by him, would
_ constitute a sufficient consideration to support a deed to him for
land ; and where, as in this instance, the wife joins in assigning a fund,
arising in part from sale of personalty, and in part from sale of land
belonging to her father’s estate, and that assignment is the considera-
tion of the conveyance made to him, there is no resulting trust raised in
the wife as to the land conveyed.

The plaintiff excepts to the charge of his Honor, that there was no
evidence of fraud.

. By a careful review of the evidence sent up, we discover no testimony
tending to prove fraud. The exception, as stated in the record, did not-
make it incumbent on the appellate court to examine the evidence for
the mere purpose of passing upon this exception, unless the plaintiff
had pointed out, in the mass of testimony, that relied upon to show that
the court below was in error. It is questionable, too, whether the com-
plaint contains a sufficient allegatlon of fraud, as d1st1ngu1shed from
mistake.

The next exception was to that portion of the charge of the court in
which the law, as to the measure of proof. necessary to establish an
alleged mistake in a deed and entitle a complainant to a decree ordering
the deed to be reformed, was stated. The plaintiff has no reason to
complain of the instrnetions on this point.

In the case of Harding v. Long (decided at the present term), thxs
Court reiterated the principle (first laid down as appllcable to jury trials
in Ely v, Early, 94 N. C,, 1) that an alleged mistake in a deed must be
shown by clear and convmcmg proof in order to justify a verdiet finding
that a mistake was in fact made in drafting it.

The only remaining assignment of error is, that the judge erred in
instructing the jury that the burden was upon the plaintiff to show, by

a preponderance of testimony only, that the defendants had notice
(208) of the equitable claim of the plaintiff. We cannot understand,
if it is material, why such an objection and exception should
emanate from the plaintiff; but it so appears of record. The general
rule is, that a party to a civil action, who has the affirmative of an issue,
is required to show his contention by a preponderance of testimony. The
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proof of notice of an equity does not constitute an exception. Besides,
the jury were properly told that if they found, in response to the first
issue, that there was no mistake, it would not be necessary for them to

pass upon-the third issue. : : .
No error.” S : Afﬁrmed

: Czted Woodruﬁc . Bowles, 104 N. C., 208; Ramdolph . Randolph
107 N. C,; 507; Kwkpatmck v. Holmes, 108 N C., 209; Loyd ». Loyd
113 N. C -188, » .

W. B. FRY v. D. A, B. CURRIE.
Petition to Rehear; Rules Governing.

1 The decision in Fry v. Currie, 91 N. C,, 436, -reaffirmed.

2. The weightiest considerations make it the duty of the Court to adhere to
its decisions. No case ought to be reversed upon petition to rehear, unless
it was decided hastily and some material point was overlooked, or some
direct authority was not called to the attention of the Court.

3. It is not sufficient merely that two members of the bar—who perhaps have
not heard the argument, and may not have given the same careful con-
‘sideration to the question decided as was given by the Court—are of
opinion, and so certify, that the Court has committed an error.

4. The practice does not admit of a simple’ repetition of an argument already
heard, weighed, and passed upon after full deliberation. )

Prrition t;; rehear and reverse the decision of -thjs case made at
October Term, 1884. - (See 91 N. C., 436.) :

McIver & Black for plaintiff.
J. W. Hinsdale for defendant.

Sumrtm, C. J. This cause, the ruling in which ‘we are now (204)
asked to rehear and reverse, was decided and the appellant’s ex-
ceptions adversely disposed of at Fall Term, 1884, of the Court.” It was
‘based npon an adjudication made in Mason v. McCormick, three years
previous, which, during this interval, seems not to have been questioned,
to the effect that boundary lines may be proved by declarations of old
and deceased persons, made ante litem motam, and having personal
knowledge of the locality, even when coming from an adjoining pro-
prietor, The ruling has since been approved in Smith v. Headrick, 93
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N. C., 210; Halstead v. Mullen, ibid., 252, décided a year later, and in
the more recent case of Bethea v. Byrd, 95 N. C., 309.

The language of Merrimon, J., in the last named case, is distinet
and emphatic, when speaking of the witness who testifies: “The mere
fact that he was the owner of an adjoining tract of land did not neces-
sarily make him interested; he was not seeking to point out his own
corner, but that of the ‘Clevins grant’; not to promote his interest and
advantage, to enlarge or change his boundary, or those of any other per-
son. So far as we can see, he was content with his own lines and
boundary. It seems that he was entirely disinterested, and his declara-
tions come exactly within the exceptions above pointed out.”

The other ruling contested, to wit, that exceptions to the charge of the
court in general, and pointing out no particulars in which error is
assigned, cannot be entertained upon an appeal, has been so frequently
and uniformly asserted, that it cannot be necessary to refer to specific
cases in which it has been so ruled.

The question of possession under and by virtue of color of title, to
ripen and perfect that title, pressed with some earnestness now, was not
the ground upon which the vesting of the estate was claimed, but it was
derived from a regular chain of conveyances, originating in a grant from

the State in November, 1820, issued to Thomas Bryant, for 100
(205) acres, and terminating in the sheriff’s deed, made in 1841, to the

‘plaintiff pursuant to a sale under execution issued to him, and
the controversy was concerning the location of the lines of the grant, so
as to cover the land claimed in the action.

In reéxamination of the case on appeal, while the answer denies the
wrongful possession of the land, and thus imposes upon the plaintiff
the burden of proving the defendant to be in possession, and wrongfully
so, the sufficiency of the evidence, if there be any, to warrant the finding,
was for the consideration of the jury, and, therefore, the only point that
could arise for reviewal on appeal is presented as to there being any
evidence reasonably sustaining the verdict in response to the second
issue. Upon this the Court ruled, that there was some evidence, and it
is set out in the case on appeal..

Moreover, no direction was asked to be given to the jury, and none
seems to have been given, beyond the summary statement of acts of
ownership exercised over some of the land by one of the preceding parties
through whom the plaintiff claims, in resistance to an asserted authority
over the same by the grantee, the father of the defendant, and under
whom he claims, and the cause seems to have proceeded and to have been
determined upon the sole inquiry as to the position of the boundary.

We recur to these matters, in connection with the former trial, not to
uphold the rulings then made, preferring to let their vindication rest
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upon the reasoning and supporting authorities contained in the opinion,
but rather to show that the exceptions now urged were fully and care-
fully considered and decided then; and, according to the practice, not-
withstanding the certificate of counsel that we committed errors, the case
is not presented in which we should be called on to unsettle the law as
declared. The rule on the subject, in the clear and forcible
language of the late Cheef Justice is thus stated in Watson v. (206)
Dodd, 72 N. C., 240:

“The weightiest considerations make it the duty of the Court to
adhere to their decisions. No case ought to be reversed upon petition to
rehear, unless it was decided hastily and some material point was over-
looked, or some direct authority was not called to the attention of the
Court.” This is reiterated in Hicks v. Skinner, in the same volume, at
page 1, and again by the present Court in Haywood v. Daves, 81 N. C,,
8; Devereux v. Devereux, ibid., 12; Lewis v. Rouniree, ibid., 20, and
recently in Hannon v. Grizzard, 99 N. C., 161.

It is not suggested that any of these considerations underlie- and
sustain the present application, and we have but a repetition of the argu-
ment, urged with equal earnestness, and as much, but not more, legal
learning at this rehearing.

.We must adhere to the rule announced, and it is not sufficient merely
that two other members of the bar, who, perhaps, have not heard the
argument, and may not have given the same careful consideration to the
question raised and decided, are of opinion, and so certify, that the
Court has committed error in its exposition of the law, though this is an
indispensable prerequisite to the filing the petition. The practice does
not admit of a simple repetition of an argument already heard, weighed
and passed upon after full deliberation, and the law must be considered
settled after an adjudication, and not open to renewed discussion, except
under the conditions mentioned; and when shown, the Court will be
always ready to correct its-own errors and oversights. But the security
of suitors, and other considerations of the greatest moment, demand the
maintenance of such principles of law as are declared in cases involving
their determination, unless the error is clearly made to appear.

The application must be denied and the petition dismissed.

Dismissed.

Cited: Lewis v. Lumber Co., 113 N. C., 62; Weisel v. Cobb, 122
N. C, 69. \

169



IN THE SUPREME COURT. i [108

COMRON . STANDLAND,

(207)

R. R. COMRON v. D. B. STANDLAND.

Chattel Mortgage, Form of-—Mortgage in Liew of Bond—The Code,

secs. 117-120, not Applicable to Justice’'s Courts—The Code, secs.
883, 884—Submiitting Issue of Law to the Jury.

. The Code, secs. 117-120, has no applica{tion in courts of justices of the

peace,

. There is no statutory provision that allows a mortgage of real or personal

property to be given in liew of the undertaking on appeal from a justice’s
judgment, required by The Code, secs. 883, 884,

. Although neither the justice nor the plaintiff is required to accejpt a mort-

gage from the defendant in liew of an undertaking on appeal, yet, if the
defendant give and the plaintiff accept such mortgage, it is valid and can
be enforced. The stay of the execution is a valuable and sufﬂcient con-
sideration to support the mortgage,

. No particular form is essential to the validity of a chattel mortgage; mere

informality will not vitiate it. No seal is necessary. It is sufficient if

the words employed express in terms or by just implication the purpose

of the parties to transfer the property to the mortgagee, to be revested in

the mortgagor upon the performance of the condition agreed upon, how-
. ever informally expressed. A power of sale is not essential.

. A writing was entitled “A., v. B.: Undertaking on appeal from justice’s

judgment” ; it recited a judgment rendered against B., in favor of A., and,
the intention of B. to appeal therefrom, and then provided as follows:
“Now, therefore, for the purpose of securing the payment of all damages
and costs which may be awarded against him, and so much of the judg-
ment or any part thereof that may be affirmed, the said B. does give the
following articles of personal property” (describing the property). The
writing was signed by B., but not sealed: Held, to be good as a chattel
mortgage. )

. Whether a writing, claimed to be a mortgage, is such or not, is a question

of law, and should not be submitted to a jury.

. If a question of law is improperly submitted to a jury, but the verdict finds

it correctly, no harm is done and no exception lies.

Civin acriow, tried before Conmor, J., at October Term, 1887;.6f

Brunswiok Superior Court.

Judgment for plaintiff, and defendant appealed.

(208) - The facts appear in the opinion.

J. D. Bellamy for plaintiff.
T. W. Strange and Ernest Haywood for defendant.

Merrivox, J. The plaintiff obtained a judgment in the court of a

justice of the peace against the defendant for $110.84, and the defendant
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-appealed therefrom to the Superior Court, but failed to give an under-
taking on appeal to stay execution pending the appeal, as allowed by the
statute (The Code, secs. 883, 884). He, however, in lieu thereof, and for
the purpose of such stay, executed and the plaintiff accepted a paper-
writing, which was duly proven and registered, whereof the following is

a copy:

“STATE OF NORTH CAROLINA—Brunswiok Counry.

“R. R. Comrox ». D. B. Sranpranp—Undertaking on Appeal from
Justice’s Judgment, '

“Whereas, on 23 February, 1885, the plaintiff recovered judgment
against the defendant before S. J. Stanly, justice of the peace, for one
hundred and ten dollars and eighty-four cents; and whereas, the said
defendant intends to appeal therefrom to the Superior Court of said
county, and desires to stay all proceedings thereon: Now, therefore, for
the purpose of securing the payment of all damages and costs which may
be awarded against him, and so much of the judgment, or any part
thereof, that may be affirmed, the said D. B. Standland does give the
following articles of personal property: Two mules, flesh-marks pale
yellow, worth two hundred and fifty dollars; and said mules are free
and eclear of all incumbrances whatsoever, and that the said
D. B. Standland has the right to convey the same. (209)

“This 23 February, 1885. '

“(Signed) D. B. StaNpLAND.

“Witness: (Signed) 8. J. Staxry.”

The purpose of this action is to enforce this paper-writing as a chattel
‘mortgage. The defendant contends that it is not such mortgage, nor was
it so intended ; that it was intended to be an undertaking on appeal, but
ig not; that it is void, “because it did not conform to the statute, and
becanse it is without consideration, and had no obligee named therein.”

The court submitted the following, among other issues, te the jury,
and they responded to the same as stated at the end thereof :

“Did the defendant intend the paper-writing as a mortgage, or did he
intend it as an undertaking to secure the plaintiff’s debt on appeal?”’
Answer: “Mortgage.”

There was a verdict and judgment for the plaintiff,

The defendant assigned error as follows, and appealed to this Court:

“1., The court erred in submitting issue number three to the jury,
because it was a paper-writing whose terms were certain, and its con-
struction was a matter for the.court.

“2. The court erred in refusing to give the following instruction:
‘That inasmuch as a justice of the peace had the right to dccept an
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undertaking on appeal, but no right to accept a chattel mortgage in lieu
of such an undertaking, they must presume that this instrument was
given in accordance with law as an undertaking on appeal, and not as a
mortgage.’

“3. The court erred in sustaining the validity of this instrument, (1)
becanse, being void as an undertaking, it could operate as nothing else;

(2) because it appeared upon its face that it was without con-
(210) sideration; (3) because there was no obligee specified or men-
tioned in the instrument itself.”

The statute (The Code, secs. 117, 120) has no application in courts
of justices of the peace, as seems to have been supposed by the parties to
this action. It prescribes the duties of clerks of the Superior Courts,
and allows a mortgage of real estate to be given by parties to actions in
the cases and as and for the particular purpose specified. The statute
(The Code, secs. 883, 884) applies particularly to appeals from judg-
ments in courts of justices of the peace, and it is by it provided that the
appellant shall, in such cases, be allowed to give an undertaking by one
or more sureties, to be approved, “to the effect, that if judgment be ren-
dered againgt the appellant, the sureties will pay the amount, together
with all costs, awarded against the appellant; and when judgment shall
be rendered against the appellant, the appellate court shall give judg-
ment against the said sureties.” There is no statutory provision that
allows a mortgage of real or personal property to be given in lieu of
and for the purpose of an undertaking on appeal from such judgment.

The defendant failed to give the undertaking on appeal from the
judgment of the justice of the peace, but he gave the paper-writing in
question, a copy of which is set forth above.

The justice of the peace could not require the plaintiff to accept it, or
a like instrument; nor did the defendant have any right to require him
to accept it, in the absence of statutory provision so prescribing, but
there was no legal reason why the plaintiff, if he saw fit, for any con-
sidération, might not accept it and allow the stay of execution as a con-

sideration for it. He had the right, in the absence of the usual
(211) undertaking on appeal, to-issue execution (The Code, sec. 875),

and he might not stay it pending the appeal, and thus the de-
fendant might have suffered harm or disadvantage. There was no legal
obstacle in the way to prevent the arrangement made voluntarily by and
between the parties, for their common convenience,

The paper-writing, called “an undertaking on appeal” is very in-
formal, but it is not wholly insensible—its nature and purpose are ob-
vious. The defendant intended by it to mortgage the two mules described
therein to the plaintiff for the purpose therein specified, in order to
obtain the stay of execution, and the plaintiff accepted the mortgage, as
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he might do. The stay of execution was a valuable and sufficient con-
sideration to support the contract of mortgage. The names of the par-
ties to it were mentioned in the caption at the top of it, and plainly, the
stipulations and agreement embraced in the writing had reference to and
were between them, and sufficiently pointed and expressed their mutual
agreement—they were respectively designated certainly as plaintiff and
defendant.. The expressed purpose was to obtain the stay of the execu-
tion referred to for the benefit of the defendant; and to secure the pay-
ment of so much of the judgment mentioned therein as might be affirmed
in the appellate court, the defendant “do (doth) give the following arti-
cles of personal property, two mules, flesh-mark pale yellow”—that is,
the mules were given, sold, to the plaintiff to secure the payment of the
judgment he expected to obtain. This was the obvious implication from
the words employed and the nature of the transaction. The condition
implied was, that the mules shall be sold and the proceeds of sale applied
to the payment of the judgment, when obtained, if the defendant should
fail to pay it; and if the judgment, or some part of it, should not be
affirmed in the appellate court, then the mules were to revest in and be
the property of the defendant. Holly v. Perry, 94 N. C., 30.

No particular form is essential to the validity of a chattel mort- (212)
gage, nor will mere informality defeat its purpose. It is not
necessary that it shall be under seal, because the title to personal prop-
erty will pass without deed. It is sufficient, if the words employed
express in terms, or by just implication, the purpose of the parties to
transfer the property to the mortgagee, to be revested in the mortgagor
upon the performance of the condition agreed upon, however informally
expressed, and the mortgage may or may not have a power of sale
annexed thereto. Rawlings v. Hunt, 90 N. C., 270; McCoy v. Lassiter,
95 N. C,, 88; Frick v. Hilliard, 95 N. C,, 117,

The law determined the legal nature and effect of the instrument in
question, and hence the court should have decided upon it without sub-
mitting to the jury the question whether or not it was intended to be a
mortgage. But any objection on this account was obviated by the finding
of the jury, which was in harmony with the law applicable. The sub-
mission of the issue did no harm, in view of the finding upon it.

A remaining assignment of error is so imperfect that we cannot pass
upon its merits. A paper-writing essential to it does not appear in the
record. Hence, we pass it without further notice.

No error. Affirmed.

Cited: Britt v. Harrell, 105 N. C., 12; Twylov- v. Hodges, ibid., 348;
Strouse v. Cohen, 113 N. C., 353.
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(213)
' W. A. BROWN gt Ar. v. ROBINSON BROWN.*

COherokee Lands—Legislative Control over Public Lands—Grants, Void
" and Voidable—Construction of Statutes not based on Palwy~—The
Code, secs. 2346, 2347.

A grant of lands within the Cherokee Indian boundary is void.

It is the province of the legislative department to prescribe when, how, and
for what purpose the lands of the State may be granted. In the absence
of such legislation neither the Governor, Secretary of State nor any
.agency can pass title to State lands by grant or otherwise.

3. A grant of lands not subject to grant is void and can be attacked collatef-
ally. If the land granted is subject to grant, but the grant itself was
obtained by fraud, or there were irregularities attending its issue, 1t can-
not be attacked collaterally. .

4, What is called the policy of the Legislature is too uncertain a ground upoh

which to found the interpretation of statutes, especially when the statutes
are clear and absolute in their terms and expressed purpose.

. The treaty of Holston between the United States and the Cherokee Indians
did not have the effect to repeal or modify the entry laws of this State.

o

=

Tue oplmon in this case was delivered at September Term, 1888, but
a petition to rehear having been filed, it was not reported untll the de-
cision of the application to rehear. Both opinions are now reported in
the order in which they were delivered.

This  action was brought to recover the land described in the com-
plaint. On the trial the plaintiff introduced in evidence and relied upon
a grant from the State, issued to David Allison on 29 November, 1796,
for 250,240 acres of land, described by metes and bounds, but the deserip-

tion did not mention what was commonly called the “Indian
(214) reservation,” nor was that reservation, or what was known as “the
Meigs and Freeman line,” mentioned or referred to in the grant.

There was evidence that the lands in controversy were not within the
old Indian reservation, but were on one side of it, and east of the Meigs
and Freeman line, Whlch established the Indian boundary line, and-that
the same was situated between the waters of Wolf and Tennessee creeks,
and immediately on Wolf Creek, and it was shown that both of said
creeks flowed into the Tuckaseege River.

The defendant introduced no evidence.

As to the grant mentioned, his Honor charged the jury, that the
boundary liné of the State grant to David Allison extended along the

*AVERY, J., did not sit in this case.
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dividing ridge between the waters of Pigeon River and Tuckaseege
River, and did not include any of the land lying on the waters of the
Tuckaseege River, they not being subject to entry at the date of the
Allison grant. To this the plaintiffs excepted.

There was a verdict and judgment for the defendant, and the plain-
tiffs having assigned error, appealed to this Court.

M. E. Carter, B. D. Gilmer, W. W. Jones and Theo. F. Damdscm for
plaintiffs.
. No counsel for defendcmt

MERRIMON, J., after stating the case: The instruction of the court to
the jury, excepted to, rests upon the ground that the evidence of the
plaintiffs, accepted as true, proved that the lands in question were
situated between the waters of Wolf and Tennessee creeks, immediately
on Wolf Creek; that both of these streams flowed into Tuckaseege River;
that the line between the land of the State and the same of the Cherokee
Indians, at and before the date the grant mentioned was issued, began
“on ‘the Tennessee where the southern boundary of this State intersects
the same nearest to the Chicamauga towns; thence up the middle
of the Tennessee and Holston to the middle of French Broad; (215)
thence up the middle of French Broad River (which lines are not
to include any island or islands in the said river) to the mouth of Big
Pigeon River; thence up the same to the head thereof; thence along the
dividing ridge between the waters of Pigeon River and Tuckaseege
River, to the southern boundary of this State,” and that the land being
situate on the waters flowing into the Tuckaseege River, and within the
boundary of lands belonging to the Cherokee Indians, the grant, if it
embraced the lands in question, was as to them woid, because the laws of
this State prevailing at and before the date of the grant did not allow,
but on the contrary forbade, such lands to be entered and granted by it.

The court said, “the boundary line of the State grant to David Allison
extended along the dividing ridge between the waters of Pigeon River
and Tuckaseege, and did not include any of the land lying on the waters
of the Tuckaseege, they not being subject to entry at the date of the
Allison grant,” and we are of opinion that this instruction was correct.

It is not denied that the grant to David Allison could not pass the
title to the land in controversy to him, if that land was not subject to
entry and grant under the laws of this State at the time it was issued.
It is the province of the law-making power of the State to prescribe, by
proper enactments for the purpose, when, how, and for what purpose
and considerations its lands shall become the property of individuals,
and how and by what means of conveyance the title thereto shall pass to
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them ; and in the absence of such enactment neither the Governor nor the

Secretary of State, nor any agency, can pass such title by grant or other-

wise. Hence, what purports to be a grant of lands, which the law has
not made the subject of entry and grant, is void, and it will be so
treated in all courts. It would be otherwise, however, if the land

(216) was subject to entry and grant, and the grant should be im-

peached for fraud, defeets, and irregularities in matters and

things preliminary and leading to its execution and issue. In such case

it could not be attacked collaterally—it ecould be impeached only by an

-action brought to have it declared void. Fraud or mere irregularities
may be waived, but that which is essential to give life and operative
effect to the grant cannot be waived. The court will regard it as void

whenever it appears that the essential requisite is absent. - Reynolds v.
Flinn, 1 Hay., 123 (106) ; Avery v. Strother, Conf. R., 434; Lovinggood

v. Burgess, Busb., 407, and cases there cited.

Then, adverting to the law applicable and prevailing at the time the
grant under consideration was issued, it appears that the statute (Acts
1777, 1 Pot. Rev., ch. 114, p. 274) provided “for establishing offices for
receiving entries of claims for lands,” and granting the same. That
statute was afterwards amended by the statute (Acts 1778, 1 Pot. Rev,,
ch. 132, p. 354), and section four thereof prescribes “that for the future
no person shall presume to enter or survey any lands within the Indian
hunting grounds, or without the limits of the land heretofore ceded by
the Indians or conquered from them, which limits westward are hereby
declared to be as follows, that is to say,” ete. Such limits were particu-
larly prescribed, and all the lands embraced by the grant in question
were, at the time of and before the enactment of this statute, within the
boundary of the land so set apart to the Cherokee Indians, and, there-
fore, not subject to entry and grant. It is further declared in this statute
“that all entries and surveys of land heretofore made, or which hereafter
may be made, within the said Indian boundaries, are hereby declared to
be utterly void and of no effect.”

The operation of the above mentioned statutes was suspended by the
subsequent statute (Acts 1782, 1 Pot. Rev., ch. 172, p. 413), but this

statute was repealed by a subsequent one (Acts 1783, 1 Pot. Rev.,
(217) ch. 185, p. 435, The Code, secs. 2346, 2347), and the latter

amended, modified and reénacted that first above mentioned. The
fifth section of the last mentioned statute prescribes the boundary of the
lands of the Cherokee Indians, just as recited above in the first para-
graph of this opinion, and the sixth section thereof prescribes “that no
person shall enter and survey any lands within the bounds set apart for
the Cherokee Indians, under penalty of fifty pounds specie for every
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such entry so made, to be recovered in any court of law in this State by
and to the use of any person who will sue for the same; and all such
entries and grants thereupon, if any should be made, shall be utterly
void.”

These enactments make manifest the settled purpose of the Legis-
lature not to allow any lands, while they continued in force, within the
boundary prescribed of the lands set apart to and for the Cherokee
Indians, to be subject to entry and grant. The terms employed to express
such purpose are strong, unequivocal and mandatory. Such entries and
grants are expressly forbidden, and if such entries were made or grants
issued, they were declared to be utterly void.

This fixed purpose appears in subsequent statutes (Acts 1809, 2 Pot.
Rev., ch. 774, p. 1161; Acts 1817, 2 Pot. Rev., ch. 950, p: 1408). Indeed,
such purpose appears in all subsequent legislation in this State in respect
to the Cherokee Indians and “Cherokee lands,” a fruitful subject of
legislation. And it seems to us that there can be no reasonable doubt
that the boundary line specified in the statute above cited (Acts 1783,
ch. 185, sec. 5), continued to be the boundary line until that statute was
repealed, amended or modified by appropriate legislative enactment, and
that for all appropriate purposes it continues to be such to this day. It
is expressly recognized in The Code, secs. 2346, 2347.

The pertinent statutes above mentioned were in force at the (218)
time the grant in question issued and the entry on which it was
founded was made. It was, therefore, “utterly void” as to any land
embraced by it within the boundaries of the land so set apart to the
Cherokee Indians. It appeared on the trial that the land in controversy
was situate within that boundary; that is, on the waters that flowed into
the Tuckaseege River, and within the grant. As we have seen, the grant
was, as to it, inoperative and void——passed no title.

The plaintiffs contended that the “treaty of Holston,” concluded on
2 July, 1791, between the United States and the Cherokee Indians, ex-
tinguished the title and right of those Indians to the territory embrac-
ing the lands embraced by the grant in question, and that by such treaty
and extinguishment these lands become the property of this State, and
subject, as a consequence, to entry and grant.

Whatever other effect the treaty mentioned may have had, it certainly
could not have repealed or modified a statute of this State that expressly
forbade the entry and grant of the land within the boundary mentioned
in such or any respect. There was nothing in the several statutes cited
above, or any other statute within our knowledge, that, in terms or by
just implication, rendered the lands of the Cherokee Indians subject to
entry and grant under the laws of this State, when and as soon as their
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title to these lands should be extinguished in its favor. On the contrary,
they were expressly and without qualification excepted from the opera-
tion of the entry laws.

It was said on the argument that the purpose of such exception was
based upon the policy of the Legislature to pacify the Indians, to culti-
vate peace and friendship with them, and to protect them from the ag-
gressions and depredations of the white people; and when they ceased to
own the land set apart to them, the policy and purpose of the statute and

the exception were over—ended—and ceased to have operative
(219) effect. But the statute does not so declare, and there are no

words or provisions in it that imply that it shall operate only so
long as the Indians shall continue to own the land. Moreover, what is
called the policy of the Legislature, in respect to particular enactments,
is too uncertain a ground upon which to found the judgment of the
Court in the interpretation of statutes, especially when they are clear,
unequivocal and absolute in their terms and expressed purpose. It
seems to us that it would be an unwarranted stretch of judicial authority
to declare that the statutory provision in question was in effect repealed
by the treaty mentioned, and go still further and hold that the lands
affected by it, as a consequence, at once became subject to entry and
grant. Conceding that the Indian title to the land was extinguished by
the treaty, it was the province of the Legislature to repeal or modify the
statute and make disposition of the land, as it did do by subsequent legis-
lation from time to time, but not in aceordance with the general entry
laws. /

The appellant’s counsel cited and relied upon the case of Strother v.
Cathey, 1 Murph., 162, which decides “that although the act of 1783
(the statute in question) has not been expressly repealed by the Legis-
lature, yet it is-effectually and substantially repealed by the treaty”—
that mentioned—and an entry of land within the Indian boundary
made in 1791, and the grant issued therefor in 1803, were upheld as
valid and effectual. That case was decided by only two judges, whose
reasoning and interpretation of the statutes apposite, it seems to us, are
not satisfactory. It is directly opposed by the case of Avery v. Strother,
Conf. Rep., 434 (Tay. & Conf. Rep., 496), decided by four judges. In .
this case the entry was made in 1791, after the treaty mentioned, and the
grant issued on 4 January, 1792. It appeared that the entry was not
made in a proper county, but the Court expressly declared that the

statute of 1783 above cited, was then—after the treaty—in force,
(220) and that the entry and grant were therefore void and passed no
title.

In the case of Strother v. Cathey, supra, the Court laid much stress
upon the clause of the statute of 1777 above cited, which required the
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entry-taker to “receive entries for any lands lying in such (any) county
which have not been granted by the Crown of Great Britain or the
Lords Proprietors of Carolina, or any of them, in fee before 4 July,
1776, or which accrued or shall accrue to the State by treaty or con-
quest,” but surely this general provision could not be construed as em-
bracing lands particularly and positively excepted from entry and entry
laws by subsequent enactment, unrepealed, as we have pointed out above.

The appellant’s counsel insisted, also, that the boundary line of the
Indian lands was not certain and fixed as appears from the statute
(Acts 1809, 2 Pot. Rev., ch. 774, p. 1161), which made what is there
designated as the “line run by Meigs and Freeman” a permanent bound-
ary line of the Indian lands. This line was the result of treaty stipula-
tions subsequent to the boundary first above recited and established, and
it was not surveyed and settled until 1802, long after the grant in ques-
tion issued. The boundary line prescribed by the statute of 1783 was a
certain line marked by natural boundaries, unmistakable, and there
could be no doubt as to its location.

~What we have said is conclusive against the appellant, and we need

not advert to. the second exception.
No error. - Affirmed.

Cited: 8. c., post, 221; 8. v. BEaves, 106 N. C., 785; Harris v. Scar-
borough, 110 N. C., 236 ; Withrell v. Murphy, 154 N, C., 81.

. | | (221)
W. A. BROWN ET AL. v. ROBINSON BROWN,

Petition to Rehear.

1.-The statute (Acts 1794, 1 Pot. Rev., ch. 423) amendatory of the statute
(Acts 1784, 1 Pot. Rev., ch. 202), rendered the lands acquired by this
State by the treaty of Holston from the Cherokee Indians, subject to entry
and grant, ) .

2, The judgment entered in this case at the September Term, 1888, of this
Court, is set aside, and a new trial is ordered, because of the act of 1791
(Haywood’s Manual, p. 188), which was not called to the attention of the
Court when the case was first argued.

Merrivon, J. This is an application to rEnEAR the case of Brown v.
Brown, decided at the last term: From the opinion of the Court de-
livered in that case, it will plainly appear that its decision was founded
upon the ground that the treaty of Holston, ratified 11 November, 1791,

179



IN THE SUPREME COURT. (103

BrownN v. BROWN.

referred to very fully, had not the effect to repeal or modify the statute
(Acts 1783, 1 Pot. Rev., ch. 185) settling and prescribing the boundary
of lands of the Cherokee Indians, and absolutely forbidding the entry
and grant of any land within that boundary. The counsel for the appel-
lants, on the argument of the appeal, insisted strongly that the treaty
had such effect, and cited Strother v. Cathey, 1 Murph., 162, and other
cases, in support of their contention. It was not contended or suggested
that there was any statute or statutory provision that repealed or modi-
fied the statute cited above—mnone was called to our attention—nor did
our protracted and industrious researches in the course of reaching a
conclusion enable us to find one. In the absence of such repealing or
amendatory statute, unquestionably the decision of the Court was cor-
rect, and this is now freely conceded by the learned counsel of the ap-
pellants.

But it is alleged in the petition to rehear, and earnestly contended by
counsel, that the treaty mentioned certainly extinguished the title or

claim of the Cherokee Indians to the land embraced by it in favor.
(222) of this State, as far to the west as the “Meigs and Freeman line,”
and that the State owned it as part of its vacant lands, at once
upon the ratification of the treaty; that the statutes enacted subsequently
to that treaty creating the county of Buncombe, which embraced all the
land of the Cherokee Indians in this State, had the implied effect to
render such vacant lands subject to entry and grant; and as the entry of
David Allison, embracing part of such vacant land, was made on 4 May,
1795, in the county of Buncowbe, and the grant thereupon issued to him
on 29 November, 1796, it must be valid and operative. The statute
creating the county of Buncombe did not mention or refer to it—cer-
tainly did not in terms—nor to the statute first above cited forbidding
the entry and grant of lands within the boundary of lands of the Chero-
kee Indians, nor is any reference made in it to such lands. That county
was simply created on a footing with other counties of the State as to the
entry of lands, except that it embraced all the lands of the Cherokee
Indians in this State, as, perhaps, the counties of Rutherford and Burke
did, to some extent, before that county was created. It is very question-
able whether such strained interpretation of this statute could be allowed,
encouraged by strong attending circumstances favoring it; but the dis-
covery of a statute, presently to be mentioned, has relieved us from de-
ciding that it could or could not be.

There are several collections of the older statutes of this State. All
of them are more or less imperfect. Some give but a summary of the
statutes, while others give such parts of them as were deemed important.
The citations in all the collections are more or less complicated and con-
fused. It is not, therefore, surprising that it is sometimes difficult to
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find an old statute that long since ceased to be current, and yet it con-
tinued to be important and effectual in some connections and for

some purposes, Being strongly impressed with the belief that (223)
there was some enactment shortly after the State acquired the ‘
lands, the Indian title to which was extinguished by the treaty of
Holston, we have, in addition to the industrious research of counsel for
the like purpose, serutinized all the statutes passed after the year 1791,
and have found one, consisting of four lines, that extended the provisions
of another prior statute, and thus, by clear implication, intentionally
subjected the lands in question to entry and grant. It is singular, that so
large and important an aequisition of lands by the State was not made
the subject of express legislation. They seem to have been neglected by
the Legislature for a long while, but to have been watched by a few per-
sons, who obtained grants for much the greater part of them, a single
grant, in some instances, embracing hundreds of thousands of acres. The
grant in question embraced two hundred and fifty thousand two hundred
and forty acres. Why these lands were not regarded with more serious-
ness by the Legislature is left largely to conjecture. It may be, it sup-
posed they were on a footing with other lands of the State subject to
entry and grant, but this could not be so in the face of express statutory
provisions forbidding the entry of them, while such provision remained
without repeal or modification by statutory provision.

The statute (Acts 1784, 1 Pot. Rev., ch. 202) required that surveyors,
in the “eastern part of the State,” should survey for any person or per-
sons whomsoever, his or their entries of land already made or that here-
after may be made in or adjoining any of the great swamps (be the num-
ber of entries more or less), in one entire survey, etc., . . . and,
“that when two or more persons shall have entered, or may hereafter
enter lands, jointly,” ete., “the surveyor may survey two or more entries
as one,” etc. The provisions of this statute were afterwards extended
by the statute (Acts 1794, 1 Pot. Rev., ch. 422; Haywood’s Manual,
p. 188), which provided as follows: “Be it enacted, etc.: That
all the lands in this State, lying to the eastward of the line (224)
of the ceded territory, shall be deemed and considered as coming
within the meaning and provision of the said act.”

By “all the lands in this State lying to the eastward,” etc., is meant all
the lands of this State not specially devoted to some particular purpose,
and the implication intended was, that they should be subject to entry
and survey just as were the lands mentioned in the statutes amended.
Such lands—*“all the lands in this State lying,” etc.—were to “be deemed
and considered as coming within the meaning and purview of said act,”
that is, they were all deemed alike subject to entry. Otherwise, a part of
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the land would be excepted from the act, and this the express and sweep-
ing words employed would not allow. And it seems that, particularly,
there was a purpose to embrace the lands so acquired from the Cherckee
Indians. Hence, the words, “lying to the eastward of the line of the
ceded territory.” That was the line which separated this State from the
territory ceded by it to the United States (Acts 1789, 1 Pot. Rev., ch.
297), which now forms the State of Tennessee, and the land acquired
from the Indians, by the treaty of Holston, lay immediately to the east-
ward of part of that line. If the purpose of the brief statute just recited
had been to omit this land, the proper language would have been, “all the
lands in this State subject to entry,” and the words, “lying to the east-
ward of the ceded territory,” would have been omitted. These words
were used advisedly, it seems, and intended to have force, and serve the
purpose we attribute to them in connection with the other words em-
“ployed.

This interpretation is strengthened by the fact, that the county of
Buncombe had been created before that statute was enacted (Aets 1791,
ch. 52), embracing the Indian lands, and it had an entry office like other
counties of the State. The State owned these lands, having acquired
them through the United States by the treaty of Holston, and they had

not been devoted to any particular purpose. They were vacant
(225) and might be disposed of as the Legislature might direct. More-

over, the statute (Acts 1809, Pot. Rev., ch. 774), secems to imply
that the lands so acquired had theretofore been subject to entry and
grant, as it expressly provided “that the land lying west of the line run
by Meigs and Freeman, within the bounds of this State,” (and we add
immediately west of the land so acquired by this State) “shall not be
subject to be entered under the entry laws of this State,” etc., and other
subsequent statutes seem to have had the like implication, maklng no
mention of the lands now referred to.

It was certainly understood among the people and the authorities of
the State after 1794, that the lands thus acquired from the Indians were
subject to entry and grant. So far as we are informed and can learn
from the most diligent search and serutiny, made by counsel and the
Court, there is no statute, other than that we have referred to, that
allowed such entry and grant. It has not such clearness and directness
as it might, not unreasonably, be expected to have; but we think the
interpretation we have given it is reasonable and the proper one. We
may add, that it is fortunate that it has been discovered, as it rendered
the land subject to entry and makes valid and sustains the grant in
question, under which, no doubt, many excellent people derive title to
their land. 'We are glad to correct an error attributable to the singular

182



NG FEBRUARY TERM, 1889.

RICE v. JONES.

character of the statute pertinent, and the unavoidable embarrassment
encountered in finding it among a vast number of very old uncurrent
statutes.

The prayer of the petitioners must, therefore, be granted. The case
must be reheard, and the judgment of thig Court, entered therein at the
September Term, 1888, must be set aside, and judgment entered declar-
ing that there is error, and directing a new trial to be had.

Prayer of petitioners granted.

Cited: 8. c., 106 N. C., 456.

(226)
J. M. RICE v. J. R. JONES, ADMINISTRATOR, ET AL.

Supplemental Proceedings—Res inter alios.

The maker of a note was examined in a supplemental proceeding, brought
against the payee, and upon such examination admitted that he owed
the payee the amount of the note. An order was made that a part of the
money due on the note be paid to the plaintiffs in such proceeding, with
which order the maker complied. At the time the proceedings were com-
menced the payee in the nete had already transferred it bone fide, and
before maturity, to A., who was never made a party to the proceeding:

~ Held, that A. could recover from the maker, in a separate action, the full
amount of the note, with interest and costs, as it was the maker’s folly to
admit owing the note to the payee before ascertaining whether the note
had been negotiated; and A. not being a party, all that was done in the
supplemental proceeding was res inter alios as to him.

CIviL AcTIOR, tried at December Term, 1888, of the Superior Court of
BuxcoMBE County, before Merrimon, J.

The following is a copy of the material part of the case settled on
appeal:

On 11 December, 1882, R. R. Jones, the intestate of the defendant,
J. R. Jones, executed his promissory note, under seal, to John S. Rice
for three hundred dollars, to be due on 1 August, 1883. In July, 1883,
certain judgment creditors of John S. Rice instituted proceedings sup-
plementary to execution against said John S. Rice, and caused to be
issued from the Superior Court of Buncombe County, wherein the same
had been begun, a notice of an order therein made, requiring said R. R.
Jones to appear before the clerk of the Superior Court of Buncombe
County, at a time and place named, to answer concerning his indebted-
ness to said John S. Rice, and said notice to be immediately served upon
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said R. R. Jones; and in obedience to said order said R. R. Jones ap-

peared before said clerk on 21 August, 1883, and on oath made
(227) answer in writing as follows: “That he borrowed from the said

John 8. Rice, on or about 11 December, 1882, the sum of three
hundred dollars, for which he gave his note, secured by a deed of trust, to
be due 1 August, 1883, and that the same has not been paid, and that he
is ready to pay the same according to order of court. . . . That
since he has been summoned in this cause (the supplemental proceed-
ings) the note has been presented to him by Marion Rice (plaintiff in
this action), brother of John 8. Rice, claiming it to have been trans-
ferred to him, the said Marion Rice.” Afterwards, on 31 August, 1887,
said R. R. Jones amended his said answer in said supplemental proceed-
ings by adding thereto the following: “By leave of court, R. R. Jones,
amending this, his answer in these cases, demands: That if it shall be
adjudged that R. R. Jones pay to any person or persons in these actions,
or in either of them, any sum or sums of money, his, the said R. R.
Joneg’ notes, in the answer mentioned, may be delivered up to him,.and
a deed of trust, given by himself and wife to secure the same, may be
ordered to be canceled, and that such other orders may be made by the
court as are necessary for his protection, and alleges that he has now of
the money mentioned in his answer only two hundred and one dollars
and forty-five cents, heretofore condemned.”

Before said R. R. Jones made this amepdment to his said answer, the
clerk of the court had made an order based upon his original answer, in
words and figures following, to wit: “It is considered by the court, upon
the examination of R. R. Jones, and it is hereby adjudged, that the sum
of two hundred and one dollars and forty-five cents of this three hun-
dred dollars due from the said R. R. Jones to the said John 8. Rice be,
and the same is hereby, condemned to the use and satisfaction of the
judgments, and that said R. R. Jones is hereby directed to satisfy the

said judgments as herein stated, and that he is prohibited from
(228) paying a sum sufficient to satisfy the said judgments, to any other
person.

21 August, 1882. E. W. Hernoon, Clerk Superior Court.

From this order John S. Rice appealed, in words and figures following,
to wit: ‘

“From the foregoing judgment John S. Rice appeals to the Superior
Court in term, before the judge. Notice of appeal given in open court,
21 August, 1883. E. W. Herndon, clerk Superior Court.” But such
appeal was not heard until the present term of this Court, when, upon
an issue submitted to a jury in this action, it was found that said note
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was the property of said J. M. Rice, having been assigned to him before
said supplemental proceedings were begun. Upon this verdict the order
made by the clerk, on 21 August, 1883, was vacated and set aside. The
issue as to the title to the note was one between a receiver, appointed by
consent in the said supplemental proceedings, at this term, and the
plaintiff in this action, J. M. Rice, by consent of the receiver, was
allowed to intervene in this action and to make up an issue as to the
ownership of the note sued on—this to be without prejudice to defend-
ant. After this issue was determined by the jury in favor of the plain-
tiff, the defendants in this action agreed that the plaintiff was the owner
of the note.

On 27 August, 1883, said R. R. Jones paid said J. M. Rice (Marion
Rice) all of said note except the sum of two hundred and one and forty-
five hundredths dollars, and this amount so paid was entered by said
J. M. Rice as a credit upon the back of the note. It was set forth in
said entry that the sum thus paid was the principal and interest of said
note, except the amount for which R. R. Jones had been garnisheed in
said supplemental proceedings. ‘

On 6 March, 1885, J. M. Rice began the present action in this court,
against said R. R. Jones and wife, and S. H. Reed, the trustee in the
deed of trust made to secure said note to John S. Rice, which
deed of trust was executed on 11 December, 1882, to compel the (229)
trustee to sell the land in said deed of trust mentioned, in order
to the payment of the remainder of said note. The pleadings in this
action will go up as part of the case on appeal. R. R. Jones was at all
times ready to pay the said note, always keeping in bank, for that pur-
pose, the amount of money, upon which he received no interest or profit,
and of which he made no use, but his money was at all times under his
own control and subject to his own order. He never paid or offered to
pay said money into court, otherwise than as stated in his affidavit in
said supplemental proceedings and in his answer in this action; nor
did he take any steps in said supplementdl proceedings to have J. M.
Rice, the plaintiff in this action, whom he knew claimed to be the owner
of said note, substituted in his place, nor did he at any time, in this
action, seek to have the creditors, at whose instance said supplemental
proceedings were begun, substituted in his place. J. M. Rice was never
made a party to said supplemental proceedings at the instance of R. R.
Jones, but he was summoned in said proceedings on 27 May, 1885, after
this action was begun, to answer concerning his indebtedness to John S.
Rice. .

When this action was called for trial the defendants insisted that it
ought to be dismissed: first, because the plaintiff could not maintain
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such action pending such supplemental proceedings and injunction; .
secondly, because the court had not jurisdiction of the action; and they
contended further that the plaintiff was not entitled to interest during
the injunction, nor to recover costs. The court was of opinion that the
plaintiff was entitled to bring his action; that the court had jurisdie-
tion; and that, as the defendants did not insist upon having any issues
tried by a jury, but consented that the court might act upon the facts
found by the court, the plaintiff was entitled to recover, and gave
(230) judgment accordlngly The defendants excepted to the Judg-
ment as follows:

1. Because the court gave judgment in favor of the plaintiff and
against the defendants as set forth.

2. The plaintiffl cannot maintain such aetion begun, pendlng -such
supplemental proceedings and injunction.
8. The court had not jurisdiction of the action.

- 4."The court should not have allowed the plaintiff interest on sald
sum of money during the injunction, :

5. The court should not have allowed the plaintiff -costs herein..

6. The court should have dismissed said action.

There was judgment for the plaintiff, from which the defendants ap-
pealed to this Court.

Charles A. Moore for plaintiff.
F. A. Sondley for defendants.

MerriMon, J., after stating the facts: It appears that the promissory
note sued upon was indorsed to the plaintiff before it matured, and that
he was the owner thereof. He was, therefore, entitled to recover the
balance of the money due upon it—more than two hundred dollars—in
this action, unless, as contended by the appellants, the proceedings had
affecting the making thereof, in the proceeding supplementary to the
execution mentioned, interfered with and obstrueted the plaintiff’s right
to maintain the action. Hence, it is necessary to ascertain what relation
the maker of the note sustamed to this proceeding, how he was affected
by it, and how, through him, is affected, indirectly, if at all, the rlghts
of the plaintiff.

Now, John S. Rice was the payee of the note sued upon, and he was
also the judgment debtor and defendant in the proceeding supplementary

to the execution. The maker of this note, as his supposed debtor,
(231) was required to appear before the proper court at a time and
place specified, to answer concerning his indebtedness to the payee
thereof, as allowed by the statute (The Code, sec. 490). The purpose of
such appearance and answer was to ascertain whether: he ‘owed such
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judgment debtor the note mentioned, or any sum of money. If it ap-
peared that he did, then the court might have ordered that such in-
debtedness, or so much thereof as might have been necessary, should be
applied to the satisfaction of the judgments against the judgment debtor,
as allowed and required by the statute (The Code, sec. 493). If, how-
ever, he denied in his answer that he owed the judgment debtor the note,
or any sum of money, then the receiver appointed, or to be appointed in
the proceeding against the judgment debtor in such cases, as preseribed
by the statute (The Code, sec. 494), might have brought his action to
recover the money alleged to be due upon the note or otherwise. Coates
v. Wilkes, 92 N. C., 376; Coats v. Wilkes, 94 N. C., 174; T'urner v.
Holden, ibid., 70 Vegelahn v. Smith, 95 N. C., 254.

In an aetion thus brought by the receiver, he could not recover, against
an alleged debtor, money alleged by him to be due upon a promissory
note unless he should allege and prove that the note outstanding was
still due and owing, at the time he brought his action, to the judgment
debtor because, as the note was negotiable, it might, in good faith, have
passed into the hands of some other person before the order forbidding
the transfer of the judgment debtor’s property. Indeed, this would be
80'as to any debt that might be assignable by indorsement or otherwise.
The receiver could only recover debts due and owing to the judgment
debtor, and the burden is upon him to show that the debt he demands
judgment for is so due, whether the same be due by promissory note or
otherwige. If the maker of such note is sued upon the same by a re-
ceiver, he should be careful not to admit, incautiously, that it is due and
owing to the payee thereof, or the judgment debtor, because it
may be that the latter has sold it to some other person, and he is (232)
not bound to give the maker notice that he has done so. If the
maker should make such admission, and judgment should be obtained
against him by the receiver, 1t would not at all protect him against a
recovery on the same account by the owner of the note in an action
brought by him for that purpose, unless he was a party to the action of
the receiver. The real owner of the note could not be prejudiced, much
less concluded, by a judgment against his debtor founded upon his note,
in . an action to which he was not a party, nor do orders of restraint or
injunction affect him, unless in some way he is a party to it, except so
far as to prevent him from interfering with property of any kind <n
custodia legis.

- The maker of the note (the subject of this action), who is the intestate
of the defendant and appellant J. R. Jones, administrator, in his answer,
made in his lifetime, in the proceeding referred to, did not deny that he
owed the note in guestion to the judgment debtor therein; on the con-
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trary, he, in substance and effect, admitted that he did owe it to him,
and, thereupon, the court made an order applying so much of the money
due upon it, or as was necessary to the satisfaction of the judgments
against the judgment debtor specified in the proceedings. He made such
admission at his peril. He seems to have done so, supposing that the
court could and would protect him at all events against the plaintiff and
the real owner of the note, whoever he might be. This was a serious
mistake. The cautionary course open to him was te put the ownership
of the note in issue by his answer, and in that case no order could have
been made to his prejudice, but the receiver would have been driven to .
his action, as allowed by the statute (The Code, sec. 497), and to prove
that the judgment debtor was the owner of the note as pointed out above.
The maker of the note, when required to answer, was to a large extent

affected by the principles of law applicable to and much on the
(283) footing of a garnishee in attachment proceedings. Myers v.

Beeman, 9 Ired., 116; Ormond v. Moye, 11 Ired., 564; Shuler v.
Bryson, 65 N. C., 201; Ponton v. Griffin, 72 N. C., 362.

The plaintiff was not a party to the proceeding mentioned, and was
not bound by it in any respect, so far as appears. The mere fact that
he was required to answer concerning his indebtedness to the judgment
debtor, did not make him a party—he was not required or summoned to
appear for such purpose; nor was he required or expected to take notice
of what others might answer or do in the proceeding. Indeed, it was not
the purpose of the proceeding to litigate the rights of persons required to
appear and answer, as to property of the judgment debtor and debts
alleged to be due to him, and this denied, by the alleged debtors; this
could and should be done in proper actions, brought by a receiver, ap-
pointed, in part, for that very purpose. The Code, secs. 494, 497.

The order directing the maker of the note to apply so much of the
money due upon it as might be necessary for that purpose, to the satis-
faction of the judgments specified in the proceeding, and forbidding him
to pay such sum “to any other person,” applied to him, and was founded
upon his admission that he owed the note to the judgment debtor; it did
not purport to apply to the present plaintiff, or to prohibit him from
asserting any right he might have againgt the maker of the note, nor,
indeed, could it affect him, if so intended, as he was not a party to the
proceeding. The court had not jurisdiction of himself, nor control of
his note, the subject of this action. Moreover, the statute pertinent (The
Code, secs. 494, 497) did not authorize the court to make such order
applicable to and embrace property other than that of the judgment
debtor. It is not its purpose to interfere with the property or rights of
persons other than such debtor, or to delay or obstruct the enforcement
of their rights, unless incidentally, in cases where the court had taken
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jurisdiction of the property and placed it in custodia leqis. Of (234)
course, a person claiming property properly alleged to be that

. of the judgment debtor, would interfere with it in the face of an order
of the court forbidding interference with it, at his peril. If his claim
were unfounded he might be treated as in contempt of the court, and he
would also be exposed to an action by the receiver appointed, or to be
appointed, in the proceeding, in aid of its purposes.

We can see no just reagson why the plaintiff is not entitled to interest
on his debt. The note sued upon was his and he was in no default. The
maker of it, when required to answer in the proceeding, should not have
admitted that he owed the judgment debtor; he did so at his peril, and it
was his folly that he did; he should have put the ownership of the note
in issue, and if the court had, in that case, made unwarranted orders, he
should have appealed to the proper court and had the errors corrected.
In case of an action by the receiver as pointed out above, he might have
required the present plaintiff to be made a party and had his rights
settled and him concluded ; and besides, in that case, the court could and
would, if need be, have afforded the maker of the note ample protection
in some way allowed by law. The maker of the note seems to have
thought, that inasmuch as he was required by the court to answer in the
proceeding against the judgment debtor, the court eould and ought, in
any case or contingency, to afford him protection in all respects against
the owner of the note, whoever he might be. This was a mistaken view
of his right, liability and duty. It was his duty to himself to require
judgment creditors in the proceeding, in the way preseribed by law, to
establish his indebtedness to the judgment debtor, and it was his default
if he failed to do so. Pending the litigation, he continued to have the
money not yet paid—it was his, and if he failed to use it profitably, it
was because of his neglect or his misfortune, and the plaintiff should not
be prejudiced by his default or neglect as to interest. It is a part
of the burden of every debtor to pay his debt certainly to him to (235)
whom it is due and entitled to have the money in discharge of the
same. If some time, in the complicated course of business, he finds it
difficult and troublesome to ascertain to whom it is due, and to get a
valid discharge of it, this may be his misfortune and a necessary evil
incident to business transactions. Any incidental loss is his, if the
creditor is in no default. In the present case the ereditor was in no
default—the maker of the note had notice of who he was, and instead of
paying the debt to him, improperly admitted that the debt was due to
the judgment debtor, believing, no doubt, the order of the court would
be his sufficient protection. And so it would be in the case presented, but
it could not be in another and very different case. The court is faithful,
true and just in the enforcement of its orders and judgments in every
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case, but the extent and compass of these orders and judgments, and their
effects, depend materially upon the facts upon which they are founded
and rest. If the facts admitted or made to appear from evidence pro-
duced, are, indeed, not facts, then the court cannot make its order or
judgments apply to and embrace other and different facts or cases. Nor
was there the slightest reason why the plaintiff was not entitled to costs.
He had a good cause of action, and was properly allowed to recover—no
sufficient reason was shown why he should not, and he was entitled to
costs, as a lawful consequence. An issue of fact, by consent of parties,
was irregularly interjected into the case and tried, but the finding upon
it was in favor of the plaintiff. So far as appears, there was nothing in
this that deprived the plaintiff of costs in the regular course of the
aetion. . '

We think that the numerous authorities cited and relied upon, in the
interesting brief of the counsel for the appellants; are not applicable to

this case. Those of them deemed most nearly pertinent are cases
(236) where the property in question was certainly in the custody of
the law—there had been levies upon it in attachment proceedings.

In some such cases the owner of the property could not be allowed to
interfere with it pending such custody, unless in some cases he might
intervene, by appropriate proceeding. In this case there was no levy
upon the property; nor was the note, the subject of this action, in the
custody of any party to the proceeding; nor did or could the appropriate
order of the court in the proceeding against the judgment debtor apply
to persons who did not have property of the latter; nor did or could it
properly forbid the owners of promissory notes, properly and in good
faith indorsed by the judgment debtor when he might do so, from suing
upon the same, certainly not, unless such persons were in some way made
parties to the proceeding. Perhaps, the plaintiff might have intervened
in the proceeding mentioned. Perhaps, he might have been brought into
it in some way that might have brought about a settlement of his rights,
or have concluded him as to the note, but he was not bound to assert his
rights in and by it. He had possesion, and was the owner of the note
sued upon in this action, and there was no imperative reason why he
should seck his remedy against his debtor in the proceeding, simply
because the latter had been required to appear in it and answer as to his
indebtedness to the judgment debtor. It was the duty of the maker of
the note, to himself, to take care in the proceeding, and be syre to require
the receiver to establish his indebtedness to the judgment debtor, or fail
in hig action. .

There is no error; and the judgment must be affirmed.

No error. : : Affirmed.
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(237)

v

D. C. MOFFITT v. THE CITY OF ASHEVILLE.

Municipal Corporations, when Liable for Damages—Prisons, Duties and
Liabilities .of Cities and Towns with reference to—Constitution,
Art. X1, sec. 6—The Code, sec. 3464—Evidence; Ewamanation of
Experts.

1. When cities and towns are acting (within the purview of their authority)
in their ministerial or corporate character in the management of property
for their own benefit, or in the exercise, of powers assumed voluntarily
for their own advantage, they are impliedly lable for damage caused by
the negligence of officers or agents subject to their control, although they
may be engaged in some work that will inure to the general benefit of the
municipality. But where they are exercising the judicial, discretionary or
legislative authority conferred by their charters, or are discharging a
duty imposed solely for the public benefit, they are not liable for ‘the
negligence of their officers, unless some statute subjects them to liability
for such negligence. '

2 Under the Constltutlon Article XI, sec. 6, and The Code, see. 3464, a city
is Hable in damages only for a failure to so construect its prison, or so
provide it with fuel, bed-clothing, heating apparatus, attendance and other
things necessary, as to secure to prisoners a reasonable degree of comfort,

. and protect them from such actual bodily suffering as would injure their
health, If the aldermen of a city comply with the above requirements,
the city is nof liable in damages for sickness and suffering endured by a
prisoner, and caused by the neglect of the jailer, policemen or attendants,
to properly minister to his wants and necessities.

3. The word superintendence, as used in the Constitution, Article XTI, section 6,
was intended to impose upon the governing officials of municipal corpora-
tions the duty of exercising ordinary care, in procuring articles essential
for the health and comfort of prisoners, and of overlooking their subordi-
nates in immediate control of the prisoners, go far at least as to replenish
the supply of necessary articles when notified that they are needed; and
of employing such agents and appropriating such moneys as may be neces-

" sary to keep the prison in such condition as to secm'e the comfort and
health of the inmates.

4. Where the window-glass in the window of a city prison has been broken
and the bed-clothing furnished for its inmates has been destroyed, but
the governing officers of the city are not shown to have had actual notice
thereof, or to have been negligent in providing such oversight of the prison
as would naturally be expected to give them timely information of its
condition, there is not such a failure, in discharging the duties of construec-
tion or superinténdence of the prison, as to subject the city to liability
for injuries sustained by a prisoner by reason of the broken window, etec.

b. Semble, that a city or town would be liable for retaining incompetent or
careless jailers or servants, after notice of their éharacter.
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6. Lewis v. City of Raleigh, Burch v. Edenton, and Threadgill v. Conumission-
ers, dlshngulshed from this case and approved.

7. The rule laid down in S. v. Bowman, 78 N. C., 509, for the examinat_ion of
expert witnesses, approved.

(238) Tais was a civil action, tried at the June Term, 1888, of the
Superior Court of Buncomee County, before Boykin, J.

The complaint is as follows:

“The plaintiff; complammg of the defendant, alleges:

1.  That the defendant is a municipal corporation, created by the laws
of the State of North Carolina. ;

“92. That as such corporation it became the duty of defendant to pro-
vide proper facilities for heating the city prison so as to secure health
and comfort of prisoners confined therein.

“3. That on the night of the ........ dayof ............. , 1887, the plaintiff
was arrested by the police authorities of said city of Asheville, for an
alleged violation of an ordinance of said city, and confined in the city
prison until a late hour of the following morning. That night on which
he was so confined in said prison was one of intense coldness and severity.
That the room in which plaintiff was confined was situated on the third
~ floor of the building, and a number of window-panes on opposite sides
of the room were broken out, so that a strong current of bitterly cold

wind passed through the room during the entire night. That
(239) there was no fire, bed or other means provided for heating said

room or protecting plaintiff from the inclemency and severity of
the weather.

“4. That by reason of p]alntlﬂ’s confinement in said prison, as afore-
said, and exposure incident thereto, he was forced to endure the most
intense physical suffering. That his body was so benumbed and chilled
that he was scarcely able to walk or talk. That in consequence of said
exposure plaintiff contracted a most violent case of fever, from which he
was confined to his bed for the period of eight weeks. That during said
sickness he suffered the greatest agonies, and his life was almost des-
paired of for weeks, and that he has not since fully recovered his health,
and is advised and believes he never will. That he was forced to pay
large sums of money for medical treatment while suffering with said
disease, viz., the sum of one hundred and fifty dollars.

“5. That by reason of the aforesaid wrongful act of defendant, and
the expenses aforesaid, the plaintiff has been greatly damaged, viz., the
sum of five thousand dollars.

“Wherefore, plaintiff demands judgment for the sum of five thousand
dollars and the cost of this action.”
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The answer contained a general denial of facts alleged in every para-
- graph of the complamt The isgues and responses of the jury were as
follows:

“1. Was the plaintiff m;]ured by the negligence of the defendant as
alleged in the complaint?’ “Yes.” .

“9. Did the plaintiff contribute to his said injury by his own negli-
gence?”: “No.”

“3. What damages, if any, is the plaintiﬁ“,entitled to recover by reason .
of said injury?’ “$1,458.50,”

The plaintiff introduced the following testimony :

Plaintiff, introduced as a witness for himself, testified as follows:

“In 1886 I lived in Madison County. On 5 January, 1887, I

came to Asheville to sell tobacco. That night I got into a diffi- (240)
culty and was put into the calaboose, and remained there all night.
T was arrested at about 9 o’clock p. m., and put into the cage and locked
up,-and remained there until about 9 or 10 o’clock next morning.. The
officer that arrested me carried me before the mayor, Judge Aston, and
he tried me and fined me two dollars and costs. I paid it. There were
no comforts in the jail and no fire or place to sleep to amount to any-
thing. It was one of the coldest nights that I ever saw. I suffered a
great deal. Nothing in therebut one old blanket. . Some of the window
lights were broken.out.” John Bell was.confined with me. - Next morn-
ing I was so cold .I couldn’t hardly. walk down the steps; was cold all
day. Had fever. Confined to my bed. .After three or four weeks I was
confined. Had cold. My head ached; uneonscious a long time. Confined
eight weeks in house and to bed three or four weeks. I am not as strong
as I used to be, though my health is now good. I can’t do the Work I
used t0.* -

Cross-examined. T was 1ntox1cated that nlght I don’t recollect
having my coat off. I had been in and out of the bar-room nearly all
day, after one o’clock. In the early part of the night, during my con-
finement in jail, T heard a roaring like a fire, but couldn’t feel any
warmth from it. I was:sober. then. I don’t know that there was a
drum in there. I didn’t speak to Aston about suffering or being. cold.
I could talk pretty well next morning. = I told the officer that I was so
cold I didn’t think I could walk down stairs. Do not knew which
officer it was. It was unusually cold weather. Before that I had been
‘waiting on a sick man, staying around the house, ete. . Had an aching
in my head, shoulders, etc. - I never had such a headache as that before.
I was arrested for striking a boy in the bar-room.” .

George Bell, introduced by plaintiff; testified : 5

“I was in cage with: plaintiff. = It was.coldest weatber of the (241)
winter. We were in cage on third floor. Window lights of room
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broken out. - One old, torn blanket was there. No fire there.; 1 called
for fire.  They said they had no wood. I told them I'd pay for it. -
I was never so cold in my life. The suffermg was 1ntense I never
suffered so much with cold in my life.” o

Cross-examined.—“1 had cold to settle on my lungs I had been
gathering ice that -day—superintending—1I did not work at it. There
was no fire in the room while I was there. I was drunk. I get drunk
at times. I have been confined in the guard-house often. I like the city
of Asheville, but did not like Aston, the mayor at that time. I have paid
several ﬁnes

C. A. Nichols was 1ntrodueed by plaintiff and sworn:

“I saw plaintiff next morning. His face was blue. He was very cold,
and was suffering. I asked the policeman to let him out; told him T
would go on his bond for his appearance at trial. Policeman said he
couldn’t do it until the mayor came. He was confined in cage in upper
story.. I saw no fire; no evidence of fire; saw nothing but old blanket.
It was very cold morning. Plaintiff was unwell-almost all the time for
six or eight weeks thereafter; had a very bad spell of fever.”

Cross-examined—“Moffitt was drunk. He gets drunk at times.” .

Dr. J. A. Reagan was introduced for the plaintiff and sworn-—(wit-
ness admitted to be medical expert by defendant):

“I attended Moflitt on 10 January. On 4 February saw him. He
was very sick; mind deranged. Had fever that assumed typhoid form.
Saw him several times.  He was very dangerously ill from 4th to 20th

of February. - Cold or dampness is-the most frequent cause of
© (242) catarrhal fever. I could not tell what caused this particular
sickness.”

Question: “If the jury find the facts as testified to, mlght they pro—
duce this diseage ?” :

Objection by defendant. Overruled.

- Answer: “They might.”

Exception by defendant. :

COross-examaned.—“Plaintiff is perfectly sound now, so far as I know.
Intemperance in rioting and drinking would not produce this fever; the
exposure might. A man drunk, with coat off, would require some time
to.contract.cold. I told plaintiff, when I saw him in January, to go to
bed, and that his condition required it to avoid fever, but he did not.
There was, about that time, one case of same. fever in, neighborhood of
plaintiﬂ’ besides his, brought on by exposure. On 10 J anuary plaintiff
had pains in his head shoulders, ete.”

Plaintift mtroduced several other witnesses, whose testlmony tended
to corroborate that of plamtlﬁ and the other w1tnesses Whose testlmony
is above set out. : : »
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The defendant offered the following testimony :
Captain F. N. Waddell, a witness for the defendant, testified:
- “T am- chief of police of the city of Asheville, and have been since
1885. 1 remember the night of the arrest. I arrested Bell: There was
a fire kept in the police department in the prison,. That night the stove
was at white heat. I directed the policemen to keep up a good fire. The
windows were fully glazed on the outside and sealed up with inch plank
closely on the inside; no lights were out. The fire was burning well at
nine o’clock p. m., and the room was warm next morning where plaintiff
was confined. The- building is of brick. The cage in which plaintiff
was confined was in the third story and south end of said building.
Theré are thrée walls between it and the northern wall. There was a
drum in the room in -which plaintiff was kept. The cage was
close to the western wall, and the drum between it and the wall. (243)
The drum was connected by a pipe with the stove in:the police
headquarters. This headquarters was the roomn immediately beneath
said cell, and is about twenty feet in height from floor to ceiling. There
was plenty of -coal -on liand that night, and the night force of police,
three officers, had no other fire with which to warm themselves but that
in this stove. The heating apparatus had been in the cage-room, and
the only method of heating it since I have been an officer of the city,
and had always proved amply sufficient for that purpose. I had often
been in the cell on very cold days and always found it comfortably warm.
I had never heard any complaint from persons confined in there, that
the heat was not sufficient for comfort, and no one made any complaint
on the morning that. the plaintiff was there, or at any other time to me
or-in my hearing, about it. On that morning I was there at eight o’clock,
and the fire was burning well. T always saw to it that the room of cage
was kept close, the cage well supplied with blankets, a plentiful supply
of coal was on hand, and always, when there, kept good fires, and charged
the policemen to do so when I was absent. The stove did not burn wood,
but coal, I left about ten o’clock on the night of ‘plaintiff’s confinement,
and there was a good fire then. There wére twelve or fourteen blankets
. in the cage-room that night, just in front of the cage-door. I saw plain-

tiff next morning when brought into court, and could not see that he
was suffering from cold he did not appear numb ‘and made 10 cOm—
plaints whatever.”

Cross-ewamined—“I was inside of the cage-room and cage early that
morning and it was comfortable. Captam Prlee, Mr. Adams and Mr.
Hunter were there on the night force.” -

C. J. Harkins, a witness for defendant, testified : .

“T was a policeman in January, 1887, in Asheville. The guard- (244)
bouse was in good condition. There was a stove below on the
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next floor, and a drum was in the cell-room in which plaintiff was,
between the cage and wall. We generally kept blankets up there.
Sometimes drunken men would tear them up. There were plenty of
blankets there that night. There were no lights out of the windows, and
they were ceiled up on the inside with inch plank. The room was of
ordinary size. -I never heard any complaint of the heating apparatus.
Had been policeman several years at that time. Heard no complaint
from plaintiff when he came out and went before the mayor. The police-
men of the night force had no other place to warm themselves than by
the stove in the police headquarters, which heated the drum. I always
found that the drum worked well, and when I was on the night force we
always kept a good fire. On that night there was a good fire in the stove
when I left at nine o’clock. It was warm pext morning when I went on
at-about elght o’clock, in the room where the stove was, and there was a
good fire in the stove.”

William Adams, a witness for defendant, test1ﬁed :

““Iwas a pohceman of the city of Ashevﬂle in January, 1887, and had
been for several years. T arrested the plaintiff between ﬁve and six
o’clock in the evening. He was drunk and had struck a boy in the bar-
room. ‘The jail was in a good condition. The windows of the third
floor, where the plaintiff was confined, were closely planked up. I did
not notice glass from outside particularly, but had any been out I think
I should have observed it, and I did not see any out. There was a pile
of blankets, about seven or eight; on a chair in the cage, in front of the

door, when I put the plaintiff in. The drum made the cage and cage-
" room comfortable. I was often in there on cold days and it was always
comfortably warm. There was a good fire at nine -o’clock that night
“when I left, and a good fire when I returned next morning. I
(245) took plamtlff out and heard no complaint. The room was then
comfortable, and so was cage. I was’ present at the ’mal before
the mayor and could not see that plaintiff was suffering any. He made
no complaint. I never heard any complaint of the heating apparatus in
the cell-room. There was plenty of coal in the room below the cell,
where.the police.headquarters were, and. the stove there, which heated
the drum in the room above, was the only place where the night-watch
could keep warm throughout the night. Our orders were to keep a good
fire there, and it was always done when I was on night force,”

Capt. T. Price, witness for defendant, testified ;

“I was a policeman of the city of Ashevxlle in J anuary, 1887 and had
been for several years. ‘I was on ‘duty the night when pIamtlff,was in
prison. ‘ There was a good hot fire in the poli¢ce headquarters- all -night,
and the drum heated well the room above. There was plenty of coal
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there, and the stove burned coal. The windows in the room above were
celled up with plank. If any glass were out of the windows outside. this
ceiling, I did not notice it, and I am confident that I should have done
so had such been the case. No one complained in my hearing of a lack
of fire, and from the police headquarters below I would have heard
easily any complaint. Never heard any complaint of heating apparatus,
which was same during my connection with force. My own observation
in the cage and cage-room was, that it was ample, and I often was in
there in all sorts of weather. Had there been a lack of sufficient blankets
I should have known it, and I knew of nothing of the sort. The cage-
room was twice the size of the police headquarters. There was no other
place, for night police to keep warm, but the stove that heated the
drum. We always kept a good fire in cold weather. Am not now con-
nected with city.”

Thomas Hunter, witness for defendant, testified :

“I was a pohceman of the city of Ashevﬂle in January, 1887, (246)
and had been for more than a year. I was on the night force,
and on duty the night of plaintifi’s confinement. It was our duty
to keep up the fires, and we always did when the weather was cold. We
had a good supply of coal on hand that night, and kept a good fire all
night. There was no complaint from anybody. We had no other way
of keeping warm ourselves but by the stove in the police headquarters,
which heated the drum above. I was in the cage and cage-room every
half hour that night, and the cage and cage-room were always warm.
The drum was sufficient to heat them, and did heat them that night; no
one would suffer there. There were plenty of blankets in the cage
where plaintiff could get them. The windows were fully glazed and
ceiled up inside with plank. There was no complaint that night or next
morning, and I never heard any complaint of the heating apparatus,
which was the same during my connection with the force. I am not now
connected with the city government. There was no such conversation
as that related by George Bell. He made no complaint to me or request
of me, nor to any of us.”

C. A. Smith, a witness for defendant, testified:

“I am a policeman of the city of Asheville, and was such in January,
1887. I was on duty the night of plaintiff’s confinement; was in and out
all night; came in every half hour during night. The stove was pretty
much red-hot all night. The drum always heated well the cage and cage-
room; never heard any complaint of it. We had plenty of coal on hand;
stove burns coal. Bell had no conversation with me, or in my hearing,
nor did plaintiff. Neither complained in my hearing. There were
plenty of blankets in cage—{five or six or seven of them.: These windows
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of prison room were glazed without and closely planked up within. No

one offered to buy wood or complained of cold. The stove was the only
“place where we could warm ourselves.”

(247)  Cross-examined.—“1 saw blankets in the cage that evening and
the next morning. It was a pretty cold night. The cage-room was

comfortable next morning. I went in there.”

Jonathan Nowell, a witness for defendant, testified :

“T am in charge of city prison, and feed and attend to wants of pris-
oners.” Had my same place in January, 1887, and had had it for several
years. The prison was formerly the county jail of Buncombe County,
until about two years before that time, the county authorities built an-
other jail and sold this one to the city of Asheville. For four or five
years before this sale, I had held the same position for the county that I
now hold for the city, namely, to feed and wait upon the prisoners.
During the entire time of my eonnection with this prison, both for
county and city, the apparatus for heating this cage and cage-room was
the same. I never at any time heard any complaint whatever that it did
not warm the rcom and cage comfortably. T left at seven o’clock. There
was a good fire there then, and plenty of blankets in the cage, immedi-
ately in front of the door and within a few feet of the prisoners, in easy
* reach. When I returned next morning at five o’clock, I was in cage. It
was comfortable in there then and there was a good fire below. The
window-lights were all in and the windows closely planked up with inch
plank on the inside. . This had been done during the preceding fall.
There was a pile of blankets in the cage several feet high. No one com-
plained in my hearing. The plaintiff showed no signs of cold when
before the mayor, and. made no complaint. The officers had no place to
warm except. by the stove which heated the drum. The drum -always
kept the cage and cage-room warm. I was in there frequently every day.
If any one but me and police were in room except prisoners, I do not
know it, but would have known it.”

Cross-ezamined.—“The weather was very cold that night. When I

opened the cage-room next morning I felt the warm air rush out.
(248) It was warm in there.”
H. S. Harkins, witness for defendant testified :

“T am now mayor of the city of Ashevﬂle, but was not in January,
1887. I remember the evening of plaintifi’s arrest. I went into a bar-
room to see the proprietor on some business. It was a very cold day.
Plaintiff was in there with his coat off, muech affected with liquor. There
had ‘been a fire, but it had gone down. A boy was renewing it when
plaintiff, from behind, without any provocation, or a word with the boy,
struck him a severe blow, and was about to repeat the blow, when I inter-
fered and prevented it.  Plaintiff was then arrested. I was for more
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than a year ehief of police of the city. This was before. I never heard
any complaint of the stove and the drum being insufficient to heat com-
fortably the cage and cage-room. I know that it did heat them very
well. I know the general characters of C. J. Harkins, William Adams,
F. N. Waddell, Capt. Thomas Price, Thomas Hunter, C. A. Smith,
Jonathan Nowell, and they are good.”

E. J. Aston, a witness for defendant, testified :

“T was mayor of Asheville in January, 1887, and bad been for about
three years. I remember the day of plaintiff’s confinement. I tried
him. He made no complaint to me of suffering. I heard of no com-
plaint. T saw no sign of suffering. The heating apparatus of the cage
and eage-room had always proved sufficient. It was there when the
city bought jail, and remained there during my terms of office. I was
often in cage in all kinds of weather, and always found it comfortable.
T was always particularly attentive to the prison, and gave repeated in-
structions to police to keep it comfortable, explaining that men were
put in there only for safe-keeping, and should be carefully attended and
provided with comforts, T never heard any complaint from anybody,

“that these instructions had been neglected in the least particular.

There was a plentiful supply of coal, the only fuel used, on hand (249)
at the time mentioned, and the windows were closely ceiled up on :
the inside. I had had them thoroughly glazed and so ceiled up the pre-
ceding fall. I do not know that any of the glass were out at this time,
but had there been I am confident that I should have observed it, since
I was there frequently every day and could easily have seen it. There
were plenty of blankets on hand at the time, most of them recently pur-
chased.” :

Dr. W. D. Hilliard, a witness for defendant, testified :

“I am a physician; graduate of medical college; was for some years
assistant physician in Morganton lunatie asylum, and have practiced in
-Asheville for six years. Consider myself competent to give an opinion on
catarrhal fever. A drunk man is more likely to take it than a sober
man. Excess in eating or drinking may, with slight expesure, produce
it. If the jury should find that the plaintiff was drinking heavily, was
in and out of a bar-room on a very cold day, and part of the time in the
room when the fire was very low, with his coat off, think this much more
likely to have produced catarrhal fever than confinement in prison over
night, even if very cold. If the jury should find that the plaintiff, kept
in a cold room in prison over night, on a very cold night, and suffered
greatly from cold, I think, had this resulted in such fever, it must have
reached a full development within 'a week, at the greatest, thereafter,
-and that if plaintiff was not confined to his bed for three weeks or more
thereafter, it must, in all probability, have been from some other cause
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than the confinement, and could not, in my opinion, have been produced
by the confinement at a time so long anterior. Many times a very slight
exposure will produce catarrhal fever, and it is often impossible to trace
the cause.”

This was all the evidence in the case.

The defendant asked his Honor to charge the jury, as follows:

“1. That before the plaintiff can recover in this action he must

'(250) allege and prove that he sustained an injury whereof the proxi-

: mate cause was the negligence of the city defendant, or its au-

thorities, and it has not been alléged, and there is no evidence that such
negligence existed or was such proximate cause.

“9, If thej Ju'ry shall find that the plaintiff contributed in any manner
to his own 1nJury, if any injury he sustained, either by drunkenness and
walking in operl gir on a very cold night w1thout his coat or by declining
to obey the advice of his physician:and go to bed, or in any other man-
ner which the testimony may show, then he is not entitled to recover.

“3. The defendant was bound to use only ordinary care under the
circumstances, and there is no evidence showing or tending to show any
want of ordinary care on its part. If, therefore, the jury should find
that the plaintiff was injured by the window-panes being out in. the
prison, they must, in order to render the defendant liable, show that this
fact was known to the city authorities, or that the windows had been out
for such a length of time as they would ordinarily have known it; and
of these things there is no evidence. If the jury shall find that there
‘was no coal or other fuel wherewith to build a fire sufficient, or that the
fire. built was insufficient to warm the room, or that the machinery pro-
vided for warming the room was insuflicient for that purpose, they must
further find, in order to render the defendant liable, that these things
-were known to the city authorities a sufficiently long time beforehand to
enable them to remedy the same; and of this there is no evidence. If
the defendant supplied in the cell, where it is alleged the plaintiff was
confined, blankets in sufficient numbers to provide for plaintiff under
circumstances which might reasonably have been anticipated, the plain-

tiff would not be entitled to recover.
(251)  “4. The plaintiff must satisfy the jury by a preponderance of

evidence, at least, that the injury he sustained, if any, was the
proximate result of the negligence of the defendant, and if the jury
'shall be of opinion that such injury was brought about, even-in part, by
the negligent acts of the plaintiff, whether in going about without his
coat in cold weather, or otherwise, the plaintiff would not be entitled to
recover, but in order to such recovery the jury must be satisfied by a pre-
ponderance of the evidence that the exposure of the plaintiff in the
prison, and without his fault, was the sole cause of his injury, not in any
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way aided by anything else wherein the plaintiff failed to exercise
ordinary care. The plaintiff must be without fault in that regard and
take such care of himself as a man of ordinary prudence would, in order
to entitle him to recover. The city can be liable to plaintiff in no event
except for its own negligence. It cannot be Lable for the tortious negli-
gence of its police officers.

“5. If the plaintiff sustained an injury, by reason of the failure of
the defendant to anticipate and provide against an extraordinary cold
night, he cannot recover therefor. Before the plaintiff can recover for
an injury, he must show by a preponderance of evidence that the injury
was the ordinary, or probable, consequence of the act complained of.

“g. If the plaintiff niight have avoided the consequence of the act:-of
defendant, if such act existed, by the exercise of ordinary care, he can-
not recover.

“7. If a wrong and resulting damage are not known by common ex-
perience to be naturally and usually in sequence, and the damage does
not, according to the ordinary course of events, follow from the wrong,
then the wrong and the damage are not sufficiently conjoined or concate-
nated, as cause and effect, to support an action. It is not. only requisite
that the damage, actual or inferential, should be suffered, but this damage
must be the legitimate consequence of the thing amiss. If an injury has
resulted in consequence of a certain wrongful act or omission,.
but only through or by means of some intervening cause, from (252)
which the last cause the injury followed as a direct and immediate .
consequence, the law will refer the damage. to the last or proximate
cause, and refuse to trace it to that which was more remote.”

His Honor refused these prayers for instructions, except as they are
embraced in the charge given hereinafter, and the defendant excepted.

His Honor charged the jury as follows:

“The plaintiff must prove, by the preponderance of the evidence, that
the injury that he sustained was the immediate and proximate result of
the negligence of the defendant. It must appear from the testimony that
the imprisonment of the plaintiff by the defendant, and the carelessness
or neglect of defendant, or its agents, in providing sufficient bed-clothing
or properly beating the prison, or failing to supply the windows with
panes, resulted in the injury which plaintiff alleges he has sustained. If
there appears to be any cause independent of the conduct of defendant,
and intervening between the acts and omissions complained of and the
injury, to which the same may be referred and traced, the plaintiff ean-
not recover. If the injury is the natural and usual result of the act or

. omission of defendant, and the plaintiff be without fault himself, there
may be a recovery. In determining the cause of plaintiff’s injury the
jury may consider whether the plaintiff exercised prudence and ordinary
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care, such as would suggest themselves to prudent and cautious men in
the preservation of their health and bodies, and so conducted himself.
If the injury may be attributed to the negligence of plaintiff upon the
occasion referred to in imbibing intoxicating liquor excessively, and in
exposing himself to the inclemency of the weather without suitable or
necessary clothing, or if the said injury resulted from his inattention to
his person after the imprisonment, the plaintiff cannot recover, except as
hereinafter explained. The plaintiff, however, can recover, though
(253) he was in fault himself to some extent, if the injury complained
of could not have been arrested by the exercise of ordinary care
on his part.- When the negligence of the defendant is the proximate
cause of the injury, and the negligence of the plaintiff is remote, con-
sisting of some act or omission on his part not occurring at the time the
injury is such, the plaintiff may recover. It is the duty of the defend-
ant to provide for the comfort of its prisoners in a reasonable manner.
It was its duty to furnish everything essential and necessary to accom-
plish this. These necessities must, of course, conform to the exigencies
of the time and season. There must be proper ventilation, sufficient
bed-clothing, suitable heating apparatus, operated as. occasion may de-
mand. The cell must be protected in such a manner as to prevent the
inblowing of cold winds of winter. The prisoner must be treated in a
humane manner. - If the defendant has neglected its duty in respect to
any of these requirements, and injury has been sustained by the plaintiff
by reason thereof, he is entitled to be compensated therefor. The de-
fendant would net be required to provide against unforeseen, wnusual
and extraordinary exigencies, such as might not be reasonably antici-
pated. If, tlierefore, the injury of the plaintiff may be attributed to
circumstances attending his imprisonment, which could not have been
reasonably anticipated and provided for by the defendant, the plaintiff
could not recover damage. It was the duty of the plaintiff to conduct
himself prudently, and if he did not do so, and failed to exercise ordinary
care and prudence, the defendant is entitled to a verdict. If the injury sus-
tained by the plaintiff resulted from the carelessness of the defendant or
its officers, and its failure to provide sufficient and suitable means to
insure his comfort and safety, then the defendant is responsible, and
damages may be awarded to the plaintiff as a compensation, although the
illness of the plaintiff may not have resulted from the imprison-
(254) ment as alleged, still the plaintiff would be entitled to compensa-
tion for any sufferings and pains he may have endured during
the time of his incarceration by reason of the negligence of the de-
fendant.”
To this charge, as given, defendant excepted, and appealed.
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Chas. A. M 007‘6~ and M. E. Carter for plaintiff.
F. A. Sondley and Theo. F. Davidson for defendant.

Avery, J. The liability of cities and towns for the negligence of their
officers or agents, depends upon the nature of the power that the cor-
poration is exercising, when the damage complained of is sustained. A
town acts in the dual capacity of an imperiumi in impem’a exercising
governmental duties, and of a private corporation enjoying powexs and
privileges conferred for its own benefit.

When such mumelpal corporations are acting (w1th1n the purview of
their authority) in their ministerial or eorporate character in the man-
agement of property for their own benefit, or in the exercise of powers,
assumed voluntarily for their own advantage, they are impliedly liable
for damage caused by the negligence of officers or agents, subject to
their control, although they may be engaged in some work that will
enure to the general benefit of the municipality. Shearman & Redfield
on Neg., secs. 123 and 126; Dillon on Mun. Corp., 966 and 968; Thomp-
son on Neg., 734; Meaﬂ”es- v. Wilmangton, 9 Ired., 73; nght v. The
City of W@lmmgtovn., 92 N. C, 156; Wharton Law of Neg., sec. 190;
Meyer’s Federal Decisions, Vol. 10, sec. 2327. The grading of streets,
the cleansing of sewers and keeping in safe condition wharfs, from which
the corporation derives a profit, are corporate duties. Whitaker’s Smith
on Neg., 122; Barnes v. District of Columbia, 1 Otto, 540-557; Treight-
man v. Washington, 1 Black., 39 ; Wharton Law on Neg., sec. 262.

On the other hand, where a city or town in exercising the (253)
judicial; discretionary or legislative authority, conferred by its
charter, or is discharging a duty, imposed solely for the benefit of the
public, it incurs no liability for the negligence of “its officers, though
acting under color of office, unless some statute (expressly or by neces-
sary implication) subjects the corporation to pecuniary -responsibility
for such negligence. Hill v. Charlotte, 72 N. C., 55; S. v. Hall, 97
N. O, 474; 2 Dillon Munie. Cor., secs. 965 and 975; Dargan v. Mayor,
81 Ala., 469; City of Richmond v. Long, 17 Grattan, 375; Stewart v.
New Orleans, 9 La., 461; Wharton Neg., secs. 191 and 260; Hill v. Cuty
of Boston, 122 Mass., 344; Shearman and Redfield Neg., sec. 129. As
illustrations of the principle last stated, it has been held that a ¢ity is not
answerable in damages for an assault with excessive force, committed
by a police officer in the attempt to enforce a- city ordinance, or for the
negligent or unnecessary killing by a peace officer of 4 city, of one whom
he is attempting rightfully to arrest. Many cases; illustrating by ex-
ample the principle that municipal corporations are exempt from lia-
bility, when acting as agents of the State and exercising governmental
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power, will be found collected in Donohue v. City of Brooklyn, 51 Hun.,
563 (Albany Law Journal, Vol. 39, No. 17).

The plaintiff was arrested for an assault, committed in the presence
of the peace officer of the city, who arrested him, and the officer was un-
questionably exercising a right, in fact discharging a duty to the public.
The Code, secs. 3808, 3810, 3811 and 3818; Pr. Laws of 1883, ch. 111,
gec. 59.

The city of Asheville was not, therefore, answerable in damages to the
plaintiff for any violence or negligence, on the part of its officials to-
wards him, up to the moment when he was committed to the city prison.

When we follow the plaintiff across the portal of the prison we are
confronted with the new question, whether there is any provision of law

‘creating a liability (expressly or by implication) on the part of
(256) the city for the injury to the health of, or for the bodily suffering

of, the plaintiff caused by the neglect of the city or its agents in
the construction of the prison or the subsequent superintendence of it.
Section 6, Article XTI, of the Constitution, and section 3464 of The Code,
are as follows: Section 6, Constitution, Art, XI: “It shall be required
by competent legislatien, that the structure and superintendence of the
penal institutions of the State, the county jails and city police prisons,
secure the health and comfort of the prisoners,” etc. The Code, sec.
3464 : “The sheriff, or keeper of any jail, shall every day cleanse the
room of the prison in which any prisoner shall be confined and cause
all filth to be removed therefrom; and shall furnish the prisoner a
plenty of good and wholesome water, three times in every day; and shall
find each prisoner fuel, one pound of good wholesome bread, one pound
of good roasted or boiled flesh, and every necessary attendance.”

Section 3465 of The Code imposes upon the county commissioners the
duty of purchasing “a number of good warm blankets or other suitable
bed-clothes, which shall be securely preserved by the jailer and furnished
to the prisoners for their use and comfort, as the season or circum-
stances may require.” '

Tt is not necessary to decide, whether the substitution in The Code of
the term “keeper of any jail” instead of “keeper of any public prison”
(in see. 9, ch. 89, Bat. Rev., quoted in Lewis v. Raleigh, 77 N. C., 229),
limits- the responsibility of towns, or whether jazl, as the generic term,
includes every kind of prison, or whether section 3465 of The Code
applies to police prisons at all.

The aldermen of Asheville were vested with authority to erect a city
prison by seetion 47, ch. 111, Private Laws 1883, if they did not have
the. power by implication under the general law in reference to towns;
and when they built the police guard-house in the exercise of their power,
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the city became as fully amenable for its proper structure and (257)
superintendence, as the General Assembly was required by the
Constitution to make it answerable by competent legislation.

.- The defendant, in the discharge of its judicial duties, could not have
incurred any liability in any view of the case but for the express pro-
visions of the Constitution and laws, Dillon on Munie. Corp., sec. 975
{118} 5 Hill v. Charlotte, supra.

By a well-known rule, therefore, the law, imposing this responsibility
on - such municipal corporations for the proper structure and superin-
tendence of their prisons, must be construed strictly.

We hold that the defendant is liable in damages only for a failure,
either to so construct its prison or so provide it with fuel, bed-clothing,
heating apparatus, attendance and other things necessary as to secure
to the prisoners committed to it a reasonable degree of comfort and
protect them from such actual bodily suffering as would injure their
‘health. , :

‘If the aldermen of the city built a reasonably comfortable police
prison, and afterwards furnished to those who had immediate charge of
it everything that was essential to prevent bodily suffering on the part
of prisoners from excessive cold or heat or hunger, and to protect their
health, the city would not be liable, even if the suffering or.sickness of
the plaintiff was caused by neglect of the jailer, the policemen, or the
attendants to keep the fires burning all night, or to give the plaintiff the
necessary bed-clothing furnished to them. Shearman & Redfield on
Neg., sec. 139 and note (2).

. The word superintendence means oversight or inspection, and was in-
tended, as used in the Constitution, to impose upon the governing officials
of a municipal corporation the duty of exercising ordinary care in pro-
curitig articles essential for the health and comfort of prisoners, and of
overlooking their subordinates in immediate control of the prisens (so
far, at least, as to replenish the supply of such necessary articles

when notified that they are needed), and of employing such (258)
agents and raising and appropriating such amounts of money as

may be necessary to keep the prison in suech condition as to secure the
comfort and health of the inmates. Threadgill v. Commassioners, 99
N. C, 852. The rule in reference to the liability of counties for torts is
always the same as that which applies to cities and towns when exercis-
ing governmental duties. Countles are never answerable in damages for
torts, unless made so by the provisions of some statute, either expressly
or by necessary implication. Bouditch v. Boston, 4 Stiff., 323 ; Dillon on
Munic. Corp., secs. 963 and 965. ‘

. In Threadgill v. Commissioners, supra, Smith, C. J., for this Court,
after laying down the rule that a county is required to provide money to
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repair public buildings, other than prisons, by the provisions of The
Code, sec. 707, subsections 5, 6 and 7, says: “The doctrine is, that while
these corporate agencies must provide the means and employ the men
to perform such duties, they are not personally and by their own labor to
perform such menial service, and the default to make them liable must
be in neglecting to exercise their authority in the use of labor and money
for that purpose, and so it must be charged to make a cause of action
against them.” Tt is true that this language was used in reference to the
liability imposed by The Code upon the board of commissioners, as rep-
resenting the county, for a failure to have the public privies cleaned,
and allowing them to become a nuisance.

But the reasoning and the principle apply to the general duty of build-
ing and overlooking prisons, imposed by the Constitution upon counties
and towns in the very same language, and the statutes (The Code, secs.
3464, 3465) are, if there is any difference, more stringent as to the duty
of county commissioners and county jailers in providing and caring for
prisoners in the county jails, than they are towards town authorities

and keepers of police prisons.
(259) However the general question of the liability of-counties, by

virtue of this legislation, may hereafter be settled, we may safely
say that neither counties nor towns ecan be required, as a general rile,
to answer in damages for injuries to prisomers caused by the neglect of
their respective jailers, policemen or guards who’ may have immediate
charge and custody of them, and of which the governing officials of the
corporation had no notice.

We think that where window-glass in the window of a police prison
has been broken and the bed—clothing furnished for its inmates has been
destroyed, but the governing officers of the town are not shown to have
had actual notice of the breaking or destruction, or to have been negli-
gent In omitting to provide for such oversight of the prison as would
naturally be expected to give them timely information of its condition,
there is not such a failure in discharging the duties of construction or
guperintendence as to subject the corporation to liability. We do not
wish, however, to be understood as intimating that a city or town would
not be liable, if it should retain incompetent or careless jailers or
servants after notice of their character, for damages caused by their
negligence, though the question is not directly presented in this case.

Tt naturally follows, from giving our sanction to the prlnmples already
stated, that we should hold that the _]udge below erred in refusing to
give the third instruction asked, and in telling the jury in lieu of the
charge asked: first, “It must appear from the testimony that the im-
prisonment of the plaintiff by the defendant and the carelessness or
neglect of the defendant, or ifs agents, in providing sufficient bed-cloth-
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ing, or properly heating the prison, or failing to supply the windows with
panes, resulted in the injury which plaintiff alleges he had sustained.”
Second: “If the injury sustained by the plaintiff resulted from

the carelessness of the defendant, or its officers, and its failure (260)
to provide sufficient and suitable means to insure his comfort and
safety, then the defendant is responsﬂole, and damages may be awarded
to the plaintiff as compensation,” etc.

Acting under the instructions given, it may be that the jury believed

from the evidence that the sickness and sufferlng of the plaintiff was
caused by the failure of the keeper of the prison to make a fire in a
stove, though he had an abundance of fuel provided by the proper au-
thorities of the city. The case of Lewis v. City of Raleigh, supra, was
one 'in ‘which the plaintiff was arrested for a violation of a city ordi-
nance, which is made, by section 3820 of The Code, a criminal offense,
and therefore it is very similar to this. But it is distinguishable in that
the plaintiff Lewis was confined in a narrow cell, 8x14, located in a
eellar under the market-house, with no window and no ventilation except
a grate in the door that opened on an underground passage, with a
window at one end lighted through a grate on the sidewalk. - Reviewing
the admitted facts, Justice Reade, for the Court said: “It was an impos-
sibility that such a place could ‘secure health and comfort, in the lan-
guage of the Constitution, or that it eould be ‘clean,’ in the langunage of
the statute.” - On the trial below there was a great deal of testimony
tending to show that the prison of the defendant was well constructed
for health and comfort, and was provided with bed-clothing, fuel, stoves
and everything necessary to secure a reasonable degree of comfort and
protect health. Counsel on the argument cited Bunch v. Edenton, 90
N. C, 431, in support of the contention that the evidence established
the accountablhty of the defendant. The plaintiff there brought his
action to recover damages for an injury caused by his falling into an
excavation near the sidewalk in the town of Edenton. Justice Merri-
mon, in delivering the opinion of the Court, adverted to the distinction
we have drawn between the corporate and governmental powers of a
town, and cited Lewis v. Raleigh, supra, and Hill v. Charlotte,
supra. -The law required that the commissioners “shall provide (261)
for keeping in proper repair the streets and bridges in the town.”
The Code, sec. 3803. The Court, construing the law, said : “And proper
repair implies also that all bridges, dangerous pits; embankments, dan-
gerous walls, and the like perilous places and things very near, shall be
guarded against by proper railings and barriers.”

Tt is not necessary that we should pass upon the exception to the evi-
dence of Dr. Reagan, who testified as an expert, yet we would suggest a
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careful examination of the rule laid down in S..v. Bowman, 78 N.-C,,
509, in framing questions for the witness in any future trial.

For the error pointed out in the charge to the jury, the defendant is
entitled to a new trial.

Error. » Venire de novo.

Cited: Tate v. Greensboro, 114 N. C., 416 ; Love v. Raleigh, 116 N. C.,
305 ; Shields v. Durham, ibid., 407 ; Rosenbawm v. New Bern, 118 N. C,,
98; Willis v. New Bern, ibid., 137; Shields v. Durham, ibid., 455; Coley
v. Statesville, 121 N. C., 816; Pritchard v. Commissioners, 126 N. C,,
912; Bell v. Commassioners, 127 N..C., 91; Mcllhenny v. Wilmington,
wbid., 149; Moody v. State Prison, 128 N. C., 16; Levin v. Burlington,
129 N. C., 188; Peterson v. Wilmington, 130 N. C., 77; Bank ». Com-
mwswners 135 N C., 247; Fisher v. New Bern, 140 N. C,, 510; Huyll ».
Roxboro, 142 N. C,, 460 Metz v. Asheville, 150 N. C., 749; Graded
School v. McDoweZl 157 N. C,, 819; Harrington v. Gremvfille 159
N. C,, 634; Hines v. Bocky Movu/nt 162 N. C,, 412; Nichols v. Town of
Fou,ntann 165 N. C., 169; Snider v. High Povmt 168 N. C,, 610; Price
v. T'rustees, 172 N. C 85 Howland v. Asheville, 174 N. C 7515 Mack
v. Charlotte, 181 N. C 385 James v. Charlotte, 183 N, C., 631 Sand-
len v. Wilmington, 185 N C 260; Scales v. Wmston»Sallem 189 N.C,
470; Ghorley v. B. R., ibid., 634 Hendew*sonv Wilmington, 191 N. C
278; S..c.; ibid., 289; Grocev"y O’o v. Vernon, 192 N. C., 821; Parks-
Belk Co. v. C’oncord, 194 N. C, 135, ,

J. L. LYLE, ADMINISTRATORE C. T. A. OF. D, W. SILER, v. MARTHA J. SILER.

Records, Presumption in Favor of—Assignment of Errors—Adminis-
" trators, Removal of—Mistake—Money Paid By.

1. The presumption is in favor of the regularity and correctness of the pro-
ceedings below, and error will not be presumed unless it i assigned and
shown. Therefore, when it appears from the record, that, upon affidavit,
the plaintiff obtained an order for service, by publication of summons, on
a nonresident defendant, and that there was affidavit of the publisher of
a newspaper that publication was made, this Court will not presume any
defect in the service, in the absence of assignments specifying the particu-
lar defects here insisted on. )

2, In a proceeding by an administrator agalnst the nonresident widow of a
decedent who had not, for several years after hlS death applied for letters
of administration, she cannot be heard to say that the letters granted to
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the plaintiff were void, because 8he was the widow and had not waived
her right to administer ; at most, the appointment was only voidable and
could be attacked only by a direct proceeding to remove the plaintiff.

3. When it appears that the appointment of the plaintiff as administrator
was void, a defendant can avail himself of a plea of ne unques executor.

4. While a sum, which has been carelessly, voluntarily and without reasonable
inquiry, overpaid as a legacy or distributive share, before the settlement
of an estate, cannot be recovered by an executor or administrator; but
when an overpayment was made to a legatee after the settlement of the
estate, from which it was due, not officiously and voluntarily, but by
mistaie {(of fact), the sum overpaid can be recovered.

Ta1s is a petition to obtain a license to sell land to make assets (262)
to pay debts of a testator. The pleadings raised issues of fact,
and the proceedings were transferred to the court in term and heard
before MacRae, J., at Fall Term, 1888, of the Superior Court of Macox.

The following are the material parts of the case settled on appeal:

“The petitioner put in evidence the will of Jacob Siler, with the pro-
bate and qualification of this plaintiff, J. M. Lyle, and of T. H. Siler,
as executors thereof.

“The following facts are admitted :

“That plaintiff, J. M. Lyle, as executor of Jacob Siler, deceased, on
16 August, 1883, by mistake, overpaid to D. W. Siler, who was one of
the legatees under the will of Jacob Siler, the sum of $92.87 as his share
under said will. '

“That said D. W. Siler lived out of this State since 1870, and died in
December, 1883.

“That a final settlement was made by the executor of the estate of
- Jacob Siler on 16 August, 1883. '

“That plaintiff, on 18 December, 1887, took out letters of administra-
tion on the estate of D. W. Siler, deceased, with the will annexed, no
letters testamentary having been issued in this State before that time.

““That Martha J. Siler, the defendant, is the widow and devisee
under the will of D. W. Siler, and lives in Washington Terri- (263)
tory.

“The defendant contended that the granting of letters of administra-
tion to the plaintiff was void, for the reason that defendant had not
waived her right to take out letters. Defendant further contended that
on the evidence the plaintiff had shown no debt against the estate of
D. W. Siler; that the overpayment to said Siler by the executor was an
officious act, and that plaintiff was not entitled to recover if. ’

“The court refused to instruct the jury to the above effect, and de-
fendant excepted.”
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There was a verdict and judgment for the plaintiff, and the defendant,
having excepted, appealed to this Court.

Theo. F. Davidson for plaintiff.
Chas. A. Moore for defendant.

Mgerrivon, J., after stating the case: The record in this-case is not as
full and satisfactory as it might and should be; and it fails to raise
questions that it seems the appellant intended to present. The presump-
tion is in favor of the regularity and correctness of the rulings, orders
and judgment of the court, it being one of general jurisdiction, and the
burden is on the appellant to show error. It is her laches or misfortune
if she fails to do so when she can. We must accept and act upon the
record as it comes to us. It is not our province to assign or perfect the
assignment of errors. Spillman v. Williams, 91 N. C., 483, and the
cases there cited. '

The sheriff returned the summons unexecuted because the defendant,
the appellant, could not be found. Tt appeared that she was a nonresi-

dent of this State, and there was service of the summons by publi-
(264) cation. Counsel for the defendant made a special ‘appearance,

and moved to. dismiss the proceeding “for the reason that the
affidavit upon which the motion for an order of publication is' made is
defective.” The court denied the motion, and this is assigned as error.
Neither the affidavit nor the substance of it is set forth in the record;
nor is it stated wherein it is allegéd to be defective. It appears by the
record that, upon affidavit, the plaintiff obtained an order of publication,
and the affidavit of the publisher of the newspaper that it was published,
and thus there was service of the summons. The presumption, in the
absence of anything appearing to the contrary except mere suggéstion,
is, that the affidavit and order of publication were sufficient, and the
service by publication was properly made. - If the affidavit was defective,
the appellant should have set it forth ‘in his assignment of error, and
specified therein the particular defects insisted upon.. The appellant
contends that the letters of administration granted to the plaintiff were
void, for the reason that she, being the surviving widow of the testator,
had not waived her right to take such letters. This contention is without
foree. _

It does not appear that she was named in the will as executrix thereof,
or that any executor was appointed. It does appear that she was a non-
resident of the State, and that for a long while, several years, she had
failed to apply to be allowed to have such letters. Therefore, the ap-
pointment of the plaintiff to be such administrator was not void; at
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most, it was only voidable, and the objection that he had not been regu-.
larly appointed could not be successfully made in this proceeding. Steps
should be taken in a direct proceeding for the purpose to remove him,
to the end the proper person might be appointed. - Garrison v. Cox, 95
N. C, 353, and the cases there cited. It would be otherwise, however,
if the appointment had been absolutely void and this appeared. Indeed,
when the appointment was so void, the defendant might avail himself of
the plea of ne unques executor. '
The appellant further contended that the plaintifi’s claim was (265)
- not a valid debt against the estate of his testator, upon the ground
that the overpayment mentioned to his testator “was an officious act.”
Tt was not contended that such overpayment was occasioned by a
mistake of law, or that the plaintiff was not entitled to be paid the sum
" of money paid by mistake or any other ground than that it was paid
officiously. It was admitted that it was by “mistake overpaid to D. W.
Siler (the plaintiff’s testator), who was one of the legatees,” etc. That
thiere was mistake and overpayments of money supposed to be due to the
legatee, implies that such payment was not voluntary or officious. It
was so paid because the parties supposed that it was due to the testator
as part of his legacy, when in fact it was not. Moreover, it was so paid
after the final settlement of the estate from which the legacy was due
to the plaintiff’s testator. It was admitted, certainly by implication, that
the plaintiff should be paid as he claims, if the overpayment was not
voluntary. Pool v. Allen, T Ired., 120; Newell v.- March, 8 Ired., 441;
Adams 9. Reeves, 68 N. C., 134; Commissioners v. Commassioners, 75
N. C., 240. :
‘ Thls is not like the case when an executor or admlnlstrator carelessly,
negligently, and yoluntarily and without reasonable inquiry, pays lega-
cles or distributive shares before the estate is settled, and afterwards
~ finds that he has overpaid the legatee or distributee and seeks to recover
the sums overpaid. In such cases he cannot recover, unless he can show
reasonable diligence on his part in ascertaining the condition of the
estate, and special circumstances that reasonably mislead him in making
such payments. This is so, because it is the duty of the executor or ad-
ministrator to conduct and close the administration of the estate accord-
ing to law, and it would be unjust and vexatious to mislead and em-
barrass the legatee or distributee by paying his legacy or share
and afterwards, he being in no fault, compelling him to repay (266)
what had been so paid to him. Marsh v. Scarboro, 2 Dev. Eq.,
551; Donnell v. Cooke, 63 N. C., 227; Bumpass v. Chambers, 17
N. C,, 351, .
" No error. ' Affirmed.
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Cited: Neal v. Nelson, 117 N. C., 401; Jones v. Jones, 118 N. C,, 447;
Shields v. Insurance Co., 119 N. C., 885; Worth v. Stewart, 122 N. C,,
261; Vamce v. R. R., 138 N. C., 462; Simms v, Vick, 151 N. C., 80;
Fann v. B. B., 155 N. C., 140; Hardy v. Heath, 188 N. C., 271.

CHRISTOPHER STEPHENS v, FRANK D. KOONCE.

Trover, Action in Nature of—Tender and Costs under The Code, sec.
573—Interest, when discretionary with the Jury; all judgments
bear under The Code, sec. 530.

1. In an action to recover damages for the conversion of personal property,
the defendant has no right, under The Code, sec. 573, to force the plaintiff
to accept the property, for the conversion of which he is sued, or pay
costs ; nor would defendant have such right in an action of claim and de-
livery, unless the tender of the property is accompanied by a proposal to
pay an amount as damages not less than that ultimately assessed by the
jury.

2. Although the allowance of interest, in an action for damages for conversion
of property, is discretionary with the jury, yet after the verdict the judg-
ment for the damages assessed bears interest by virtue of The Code, sec.
530; and this is so, although the verdict is for a certain sum “without
‘interest.”

-THis was a cwﬂ action, tried before Phalips, J., and a jury, at the
Fall Term, 1887, of the Superior Court of OxsLow County '

The action was brought to recover damage for the unlawful conversion
by the defendant of “a steam engine, boiler and fixtuyes; also a cotton-
gin, condenser, cotton-press, with fixtures,” ete., alleged to be the prop-

erty of the plaintiff.
(267)  The declaration in the complaint is- in the nature of trover
and conversion, and the demand is for money as damages.

The defendant, in his answer, sets up a number of defenses. He states,
in detail, in his first defense, the manner in which he acquired title as
the owner to the property, which he admits he has converted to his own
use. But it is not material for the elucidation of the question involved
in this appeal to give even a summary of the answer.

The defendant insists that he made a tender, which is embraced in his
answer, and that as the plaintiff failed or refused to accept the offer of
compromise so made, the latter cannot, under the provisions of section
573 of The Code, recover costs after the date when the offer was so made.
The portion of the answer relied on as sufficient tender, being the second

defense, is as follows, to wit:
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“That if any trespass was committed by the defendant upon the real
estate claimed by the plaintiff, and described in the first article of the
complaint as the Miller plantation, situated: in Richlands Township, in
Onslow County, in removing said steam engine and boiler and saw mill,
two belts and grist mill from said Miller plantation, the defendant, for
himself, disclaims to set up any title to said lands in himself; and said
trespass was involuntary on the part of defendant, and the defendant
hereby disclaims any title to said steam engine and boiler, one saw, two
leather belts, and one grist-mill, and hereby offers a judgment in favor
of the plaintiff for the possession of said steam engine and boiler, one
saw, two leather belts, and one grist-mill, and for other machinery de- -
scribed in the ecomplaint (except one rubber belt and one chest of me-
‘chanics’ tools), or for the sum of one and 80/100 dollars or about that
amount, being the amount of defendant’s bid for said articles, and for
the costs of this action.”

The issues, and responses to them, were as follows:

“1..Is the plaintiff the owner of the property described in the (268)
complaint, or any part thereof #”- Answer: “Yes.” -

“9..Did. the defendant unlawfully convert the same, or any part
thereof #” Answer: “Yes.” : ‘

“3. If so, what is the value of the property converted?’ Answer:
“Three hundred dollars, without interest.”

Tt.was alleged in the complaint that the property was wrongfully
taken from the Miller plantation.

C. Manly and C. M. Busbee for plaintiff.
'S. W. Isler for defendant.

Avzry, J., after stating the case: The offer made by the defendant in
the-answer, is not sufficient to subject the plaintiff to liability for costs
for refusal to accept it. The plaintiff, in the exercise of an unquestion-
able right, elected to bring his action for damages for the conversion of
certain property instead of an action in the nature of detinue, or in the
nature of replevin, with the right to the ancillary remedy of claim and
delivery. It is presumed that the plaintiff adopted the action for the
recovery of damages, only with a view to some advantage, expected from
pursuing his remedy to judgment on a demand of that kind. The de-
fendant would have no right, under the provisions of section 573 of The
Code, to force the plaintiff to accept the property, when it might have
been injured or rendered worthless after conversion, or pay the costs, on
refusal to do so, even if the action had been brought to recover the
specific' property tendered, unless the offer had also included with the
proposed delivery of articles tendered in kind a proposal to pay an
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amount as damages for detention not less than that ultimately assessed
by the jury. Woods Mayne on Damages, secs. 520 and 521. But the
defendant offers to disclaim title to and surrender the engine and other
machinery, alleged to have been converted by him, or pay one and 80/100

dollars. We can treat the offer, therefore, in this case only as a
(269) tender of that amount of money, and, as the jury assessed plain-

tiff’s damages at three hundred dollars, he did recover “a more
favorable judgment” than a recovery of one and 80/100 dollars. The
defendant objected to “so-much of the judgment as allowed the plaintiff
interest from the date of judgment.”

The jury had the right, in this case, to determine whether they would
allow interest before the rendition of verdict on the amount assessed as
plaintiff’s damages, and in the exercise of that power gave the plaintiff
“three hundred dollars without interest.” Patapsco Mfg. Co. v. Magee,
86 N. G, 350. After verdict, the statute (The Code, sec. 530) provides
that the amount of any judgment or decree, except the costs, rendered or
adjudged in any kind of action, though not on contract, shall bear
interest till paid, and the judgment and decree of the court shall be ren-
dered according to this section.” Mc¢Rae v. Malloy, 87 N. C., 196.

This is not an action for the specific property in the nature of detinue
or replevin, but for the money as damages, and therefore there is no
force in the objection that his Honor should have rendered an alterna-
tive judgment for the property, and if delivery could not be had for the
value, with damages for the detention. The judgment is affirmed.

No error. ' Affirmed.

Cited: S. ¢, 106 N. C., 223; Waller v. Bowling, 108 N. C., 296,
Lance v. Butler, 135 N. C.; 423; Penny v. Ludwick, 152 N. C., 378;
Abernathy v. B. B., 159 N. C., 344; Shingle Mills v. Sanderson, 161
N. C., 452; RB. B. v. Manufacturing Co., 166 N. C., 183; Hoke v. Whis-
nant, 174 N. C., 660.

(270)
JAMES W. BLACKWELL v. DIBBRELL: BROTHERS & COMPANY.

Pleading and Practice— Former Judgment’—"Another Action Pend-
ing”—Practice in Justice’s Courts—"Splitling wp” Accounts.

1. The pendency of another action is a defense which must be set up in the
answer, or in some way insisted on, before the trial on the merits, or-it
will be considered as waived.
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. .The plea of former judgment must be disinctly set up in the answer as new
" matter. It will not be considered as embraced under general denials of
the allegations of the complaint.

[

. Under the present practice a memorandum, ‘“general issue,”’ entered on a
Justice’s docket as embracing defendant’s defense, will be construed to
mean nothing more than a general denial of plaintiff’s cause or causes of
action ; hence,; evidence of an estoppel by judgment, or of another action
pending, is not admissible in support of such a defense.

(2]

4. The objection, that a cause of action is not such as can be “split up” so as
to bring it within the jurisdiction of a justice, must be made before the
justice; otherwise it cannot be made in the Superior Court on appeal,
unless the defendant is permitted to amend.

. The refusal by the judge below to permit an amendment is unreviewable.

6. Remarks of AveRy, J., on the proper practice to be pursued when “another
action pending” or “former judgment” are pleaded.

o

Tuis was a civil action, tried before Merrimon, J., and a jury, on
appeal from a justice’s judgment, at June Term, 1888, of the Superior
Court of Dornam County. :

The plaintiff sued for the recovery of one hundred and eight dollars
and thirty-three cents for rent of a certain brick prize-room for the
months of November and December, 1887. The summons was issued on
13 March, 1888, and tried upon a removal by affidavit from one justice
to another, on 15 March, 1888. The defendant pleaded the “general
issue and counterclaims amounting to $89.” After evidence by
the plaintiff, tending to establish his debt, the defendant offered (271)
to introduce the following evidence: That on 13 March, 1888, the
plaintiffi had sued out another summons against these defendants, in
which he claimed the rent due for the same prize-room for the months of
January, February, and up to 13 March; that there was judgment for
the plaintiff in that action against the defendants, which judgment was
satisfied in full; that that action was tried, judgment rendered and
judgment satisfied before the present suit was tried. It was proven by
the plaintiff, and admitted by the defendants, that the rent was payable
monthly, in advance. Upon objection by the plaintiff, his Honor held
that the evidence could not be received under any plea pleaded by the
defendants, and excluded the evidence. Exception by defendants. . De-
fendants moved to be allowed to amend their answer. His Honor refused
to allow the amendment. Defendants excepted. There was a verdict
and judgment against the defendants.

W. W. Fuller and E. C. Smath for plaintiff.
John Manning for defendants.
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 Avery, J. The case.is before us upon the single point, whether his
Honor erred in excluding the testimony offered on the ground that it
was not admissible “in support of any plea pleaded by the defendants.”

The transcript contains, on the subject of the pleadings, only the fol-
lowing: “The plaintiff complained for the sum of one hundred and
eighty dollars and 33/100, due by defendants on contract. The defend-
ants pleaded the general issue and counterclaim of $89.07.”

The defendants contend that the “general issue” in an action of this
kind (assumnpsit) was non assumpsit, and cites several authorities to
show that, under the former practice, a defendant was allowed, under

this plea, to show the pendency of another action, or even a judg-
(272) ment in another suit between the same parties, in bar of recovery.

We, therefore, deem it pertinent to quote the language of Chief
Justice Pearson in Branch v. Houston, Busb., 85, in which he so clearly
points out the proper time and manner, under the old rules of pleading,
of setting up and showing a want of jurisdiction in the court:

“1. If there be a defect, e. ¢., a total want of jurisdiction, apparent
upon the face of the proceedings, the court will, of its own motion, stay,
quash or dismiss the suit. This is necessary to prevent the court from
being forced into an act of usurpation, and compelled to give a void
judgment.

“9. 1f the allegation bring the case within the jurisdiction, so that the
defect is not apparent, and the general issue is pleaded, the proof not
sustaining the allegation, there is a fatal variance, which is ground of
nonsuit; e. g., declaration quare clausum fregit in the county of Wake— -
general issue; proof, trespass on land in the county of Johnston; nonsuit,
unless affidavit be made according to the statute.

“3. If the subject is within the jurisdiction, and there be any peculiar
circumstance excluding the plaintiffs or exempling the defendants, it
must be brought forward by a plea to the jurisdiction. Otherwise, there
15 am implied watver of the objection, and the court goes on in the exer-
cise of its ordinary jurisdiction.” See, also, Clarke v. Cameron, 4 Ired.,
161; Wait’s Actions and Defenses, p. 400.

Under the system of pleading and practice, established by the Code of
Civil Procedure, it has been repeatedly held by this Court, that when
the defendant relies on a general denial, in the answer, of the allega-
tions of the complaint, such a variance as the example given by the
Chaef Justice must compel the plaintiff to submit to judgment of non-
suit, unless permitted to amend after mistrial upon such terms as the
court may impose. And while the forms of action are abolished, and the

technical rules of pleading dispensed with, the same principles of
(273) law underlie both, and must make the old and the new practice
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and pleading often assimilate. The pendency of another suit between
the same parties, and involving the very same subject-matter, being
a circumstance dehors the record, which exempts the defendant from
liability, must, under the formal method peculiar to the common law,
have been made available by a plea in abatement before pleading to
the merits; and upon the same governing prineiples is founded the rule,
established under The Code practice, that the same defense must be “set
up in the answer, or in some way insisted on before the trial on the
merits, and, if not, will be considered waived.” Hawkins v. Hughes, 87
N. G, 115.

Pomeroy, in his work on Remedies and Remedial Rights, section 711,
says: “The defense that another action is pending fer the same cause,
must be specially pleaded, unless it is raised by demwurrer.” The same
author; in section 721, says: “It is now settled, in direct opposition to
the common-law rule, that defenses, which seek to abate the pdrticular
actions in which they are pleaded, may be united with those which seek
to bar all recovery upon the same cause of action.”” The author points
out as a difficulty, in the practical working of the rule, that a general
verdict for the defendant, upon all of the issues in abatement and in
bar, might.leave it uncertain whether plaintiff could prosecute another
action, or was precluded from doing so. He suggests that in such cases
the jury should be instructed, with great care, upon the issues raised by
the pleadings as defenses of both charaecters.

The practice of incorporating the defense of the pendency of another
action with others, that if established would bar recovery in any action
brought for the same cause, has been approved by this Court. The sug-
gestion of the Court in Hawkins v. Hughes, supra), that the matter set
up in abatement should be passed upon before a trial upon the merits,
might be made perfectly consistent in practice with the rule laid
down by Mr. Pomeroy. A jury could be instructed to respond, (274)
first, to an issue involving the question whether another action
was pending, and if they should answer that affirmatively, then that
they need not extend their inquiries to the other issues, because that
finding would make it necessary to dismiss the action that was being
tried, and leave the plaintiff to seek his remedy in the other action
already at issue between the same parties.

The plaintiff caused summons to be issued by a justice in both actions
on 13 March, 1888. The judgment was rendered in this action on
15 March following—but after return and removal to another justice on
the 13th. It does not appear when the other action was tried, but it was
tried and judgment entered and: satisfied before the justice tried this
case. ' E :
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The pleadings were not written, but in the summons the defendant
‘had notice “to answer the complaint of James W. Blackwell for the non-
payment of the sum of one hundred and eight dollars and thirty-three
cents, due by contract.”” Under Rule X, sec. 840, of The Code, the
justice would, at the request of the defendant, have required the plain-
tiff “to exhibit his acecount or demand, or state the nature thereof,” or
preclude him from giving evidence as to any demand not exhibited. We
must assume, therefore, that the defendant waived his right under the
rule, because he either knew the nature of the demand or did not care
to know. So, if the defendant did not in fact know he might, by reason-
able diligence, have known the eause of action in each of the cases before
the trial of either, and so far as we can see, might have pleaded the
pendency of the one in the other.

If, however, the record leaves us at liberty to conclude that the other
‘action had been tried, and judgment had been rendered and satisfied
before the defendant was required to plead in this action, then the de-

fendant could not avail himself of the estoppel (even if we con-
(275) cede that this case falls within the rule stated in Jarrett v. Self,

90 N. C,, 478), without pleading specially, in his answer as new
matter, the record in the other case. “An estoppel by judgment must
be pleaded, if there is or has been any opportunity to do so.” Pomeroy
on Rem. and Rem. Rights, section 712, note 4. Caldwell v. Auger,
4 Minn., 217. Where the record and judgment, in a former action, are
relied upon to bar recovery in a second suit between the same parties,
the plea of estoppel on that ground must be distinctly set up as new
matter, in the answer, and will not be considered as comprehended under
the general denials of the several allegations constituting the plaintifi’s
cause of action. Yales v. Yates, 81 N. C., 397; Tuttle-v. Harrill, 85
N. C., 456; Isler v. Harrison, 71 N. C., 64; Falls v. Gamble, 66 N. C,,
455; Gay v. Stancell, 76 N. C., 369. ;

We cannot. construe the “memorandum” “the general issue” when
made in a justice’s court, under our present system of pleading, to mean
more than that the defendant will interpose a general denial to the cause
or causes of action, alleged either ore fenus or in a written complaint by
the plaintiff, and evidence of an estoppel by a judgment in another
action, or of the pendency of another action between the same parties,
is not admissible in support of such a defense. -

But it is unnecessary for us to decide whether the plaintiff could
“gplit up” his account, and bring two actions instead of one, or whether
the aceount was due under a single contract, and therefore cognizable
only in the Superior Court if the evidence had been admitted and was
true. It was not competent to sustain the defense, as it was entered in
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the justice’s court; and the defendants’ counsel admits on argument that
the refusal of his Honor to allow an amendment cannot be reviewed ‘in
this Court. We concur with his Honor in his ruling.

No error. Affirmed.

O@ted ermson v. Hoff, 102 N. C., 128; Montague v. Brown, 104
N. C,, 163; Bewille v. Coz, 109 N. C., 269; Curtis v. Piedmont, ibid.,
405; Hwks 9. Beam, 112 N. C., 645; O'otton Mills v. Cotton. Mills, 115
N. O., 487 Fort v. Penny, 122 N. C., 2335 Smith. v. Lumber Co., 140
N. C, 878; Terrell v. Washington, 158 N. C., 281; Williams v. Hulton,
164 N C., 228; In re Chase, 193 N. C 450 Weston ». B. R., 194
N.C, 210

. (276)
J. L. HALL v. LEANDER TILLMAN ET AL.

Claim and Delivery—ILiability of Sureties on Defendant’s Undertaking.

1.-{1‘5e sureties to an undertaking, on behalf of the defendant, in claim and
delivery are not liable for any debt which plaintiff may recover in the
“action.

2. Summary judgment may be rendered against the defendant’s sureties on an
undertaking to retain the property in an action ef claim and delivery, but
the judgment must be such as is authorized by The Code, sec. 326 (as
amended by ch. 5, sec. 2, Laws 1885) and sec. 431.

3. The effect of the amendment to The Code, sec. 326, by ch. 50, sec. 2, Laws
" 1885, is to make the condition of the bond therein provided for harmonious
with the judgment authorized by the law regulatmg proceedings in claim
and delivery.

s is an appeal by the defendant from a judgment of Gilmer, J.,
rendered at February Term, 1888, of the Superior Court of CraTmAM
County. ’ ‘

The plaintiff alleged that he was the owner of an engine and saw-
mill described in the complaint, which were in the possession- of the
defendants, Tillman and Barber, and wrongfully detained by them.

The said engine and saw-mill were taken under proceedings in claim
and -delivery, and returned to the defendants, who gave the required
undertaking, with the defendants O. A. Palmer, J. R. Jones and A. P.
Giilbert as suretiés, as set out in the record. - ‘

-The action was commenced in November; 1884. At May Term, 1886,
there was a trial and verdict of a jury upon issues submitted, and “by
consent, the verdict of the jury (was) set aside and new trial ordered.”
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At Fall Term, 1886, the action was tried and the following issues were
submitted to a jury:

1. Is the plaintiff the owner of the saw-mill and engine deseribed im

the pleadings? S
(277) 2. Is the plaintiff entitled to the immediate possessmn of sald
saw-mill and engine?

3. What was the value of the said saw-mill and engine at the time of
the contract of defendants?

4. What sum was paid on the contract pr1c99

5. What is the value of the saw-mill and engine now?

6. What damage, if any, has the plaintiff sustained by reason. of the
detention of said saw-mill and engine?

The jury responded to the first and second issues, “Yes.” There was
no response to the other issues, and the following judgment was ren-
dered :

“This cause coming on to be heard before me and a jury, upon the
pleadings, proofs and arguments, and the jury having found the first
and second issues in favor of the plaintiff: Now, on motion of John
Manning and T. B. Womack, attorneys for the plaintiff, it is ordered
4nd adjudged that the plaintiff recover of the defendants the sum of six
hundred and sixty-six dolars and sixty-three cents, with interest on five
hundred and eighty-seven dollars and eight cents from the first day of
the term until paid, together with the costs of this action, to be taxed by
the clerk. It is further adjudged, that if the said sum of six hundred
and sixty-six dollars and sixty-three cents, and interest, be not paid on
or before the first day of December next, then, in that event, A. P.
Gilbert and T. B: Womack are appointed commissioners to sell the saw-
mill and engine described in the pleadings at-public auction for cash,
first advertising the same according to law, and apply the proceeds to the
extinguishment of this Judgment interest and costs, and pay the surplus,
if any, to the defendants.

_“That thls cause be held for further direction, and trial of the remain-
ing issues.

After the record of the verdict, the following entry appears:
(278)  “Judgment. Appeal. Bond fixed at $40.” But no appeal was
perfected.
At February Term, 1887, the commissioners made the following re-
port: :

“A. P. Gilbert and T. B. Womack, commigsioners under Judgment of
Fall Term, 1886, in this cause, respectfully report that, after due adver-
tisement, they, on 12 February, 1887, -sold at public auction, for cash,
the saw-mill and engine described in the pleadings, when and where
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Joseph Malone became the last and highest bidder in the sum of two
hundred and fifty dollars, and has complied with the terms of the sale;
that they Have -applied said sum’ of two hundred and ﬁfty dollars as a
credit on said judgment.” .

' Upon which the followmg judgment was rendered at the same term :-

" “This cause coming on to be heard upon the report of A. P. Gilbert
and T. B. Womack, commissioners, herein filed, no one objecting: Now;
on. motion of John Manmng and T B. Womaek attorneys for plaintiff,
it 1 adJudged that the said report is ratified and confirmed, and this

cause is continded for the plaintiff.” '

The case on appeal states that at February Term 1888, t