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PETER S. WILLIAMS v. R. T. WEAVER ET AL. 

Amendment-Proems. 

The Supreme Court has power to allow an officer, to whom its process has been 
delivered for execution, to amend his return thereof by the correction 
of errors caused by inadvertence or honest mistake. 

MOTION for leave to amend return upon execution, heard after due 
notice and upon affidavits at  Septenlber Term, 1888, of the Supreme 
Court. 

I n  this case an execution was issued from this court, directed and 
delivered to the sheriff of the county of Hertford, made returnable to 
the October Term of 1886 thereof. The sheriff failed to note thereon 
the date of its delivery to him as required by the statute. The Code, 
see. 100. I n  his return of the same, by inadvertence he set forth that 
he did not collect the sum of $8.40, which sum, as stated in  the return, 
"was deducted and allowed by Attorney-General," whereas he 
should have said, "was deducted and allowed by the clerk of the ( 2 ) 
Supreme Court." 

The present application is made by the sheriff to be allowed to amend 
his return, so as to specify on the execution the time when i t  went into 
his hands; and also that he failed to collect the sum of $8.40, as therein 
required, because i t  "was deducted and allowed by the clerk of the 
Supreme Court." 
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B. B. Winborne for thw sheriff 
iVo counsel contra. 

MERR~MON, J., after stating the case: The power of this Court to allow 
the sheriff or other officer to amend and correct his return of its process 
as to errors occasioned by mere inadvertence or honest mistake, so as to 
make i t  speak the truth as to what was done, or omitted to be done, by 
the officer in its execution, is essential and inherent, but it should be 
exercised with care and much caution. The Court should be fully satis- 
fied that thc app!icat,ion to amend is made in good faith, and that the 
proposed amendment is warranted by the facts. I t  is ever the purpose . 
of the law, in  the course of its application, to ascertain and establish the 
truth in  its judgments and proceedings, and to this end its courts, in  their 
nature, have ample power, which they will exercise as fa r  as they call 
consistently with rules of just procedure and the rights of parties. Such . 

power has oftentimes been exercised here, and the frequent exercise of 
the like power by the Superior Courts has been scrutinized and affirmed 
by many decisions of this Court. Smith v. Daniel, 3 Murph., 1 2 8 ;  
Davidson v. Cowan, 1 Dev., 304; Purcell v. McFarland, 1 Ired., 34; 
Dickimon 11. fippitt, 5 Ired., 560; Williams v. Sharp,  70 N. C., 582; 

Peebles v. Newsom, 74 N.  C., 473; Walters v. Moore, 90 N. C., 41. 
( 3 ) The evidence fully satisfies us that the sheriff omitted to mark 

the entry on the execution, and made the mistake in his return, 
which he asks leave to correct, by excusable inadvertence. The entry and 
correction cannot prejudice the substantial rights of any party. 

Leave, therefore, is granted to make the amendments. 

Cited: Luttrell v. Martin, 112 N.  C., 604; McArter v. Rhea, 122 N .  C., 
618; S. v. Lewis, 177 N.  C., 557. 

BENJAMIN SAUNDERS v. W. 0. P. 1,EE ET AL. 

Fraud-Notice-Purchaser-Evidence-Buden of Proof. 

1. A conveyance made with an intent to defraud creditors, is nevertheless valid 
against the maker and all others, except creditors and those who purchase 
under a sale made for their benefit; and until the title thus conveyed is  
divested by some proceeding instituted by the creditors, i t  is sufficient to 
support an action for the recovery of the land and damages for its deten- 
tion. 

38 



SEPTEMBER TERM, 1888. 

2. A purchaser for a valuable coasideratioa, and without notice, from a fraudn- 
lent grantee, acquires a good title against the creditors of the fraudulent 
grantor. 

3. The party who alleges fraud i11 the execution of a deed, must prove i t ;  and 
upon the production and proof of the deed, the burden is upon him who 
assails it to prove the facts which may vitiate it. 

THIS is a civil action which was tried before Montgomery, J., at 
Spring Term, 1888, of GATES Superior Court. 

William H. Lee, under whom the parties to the action claim, on 12 
September, 1867, by deed, and for the recited consideration of sixteen 
hundred dollars, conveyed the tract of land described in the complaint 
to Mills H. Eure, who, on 8 May, 1880, for the alleged consideration of 
twenty-five hundred dollars, in the like manner conveyed to Benjamin 
Saunders. Shortly thereafter the latter entered upon the premises, and 
held possession until his death, when the plaintiff, his son and 
only heir at  law, took and delivered possession to a tenant who ( 4 ) 
remained until the expiration of his term in January, 1883. 

During this occupancy, and while the tenant was temporarily absent 
from his family, who continued to occupy the dwelling-house, John P. 
Lee moved upon the premises and there remained until his death, as 
have his children, the defendants in this action, since his decease. 

The present action was instituted on 23 September, 1885, to recover 
possession and damages for withholding it. 

The answer of the defendants denies the allegations made in the com- 
plaint of title in the plaintiff, and any wrongful withholding from him, 
but admits that they have, since their father's death, retained possession 
of the land with no title thereto. At the Apri l  Term, 1887, W. D. 
Pruden made application to be admitted into the action as a codefendant, 
supported by an affidavit, wherein he states that one Gatling having a 
debt against said William H. Lee, after the conveyance to Eure, but 
before his conveyance to Saunders, sued for and recovered in the Supe- 
rior Court of Gates County judgment therefor, which was afterwards 
transferred to said John P. Lee, who after the death of the former, pro- 
ceeded against the debtor's heirs at law and caused execution to issue 
upon a sale, under which affiant became purchaser and took the sheriff's 
deed conveying the land in April, 1886; that the deed to Eure, as affiant 
is advised and believes, was made with intent to defraud creditors, and 
is void, and that since the defendants have attorned to him and become 
his tenants. 

The motion had been disallowed, but on the filing of the affidavit was 
granted, and thereupon the said Pruden filed his answer to the com- 
plaint, in which he reiterates the statements in  the affidavit in regard 
to the rendition of judgment and the proceedings thereunder, terminat- 
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ing i n  the purchase and conveyance of the land to him, and repeats the 
averment that the deed to Eure was without any consideration 

( 5 ) and fraudulent. 
The plaintiff replies to these allegations, and says that the said 

William 13. Lee was adjudged a bankrupt and duly discharged of his 
debts, including the said judgment, whereby the proceedings to enforce 
the same were rendered null and void; that the deeds under which he 
claims were both bona fide and for value, and that if that to Eure were 
fraudulent, his vendee, the plaintiff's father, purchased and paid for the 
land in  good faith, and took the deed therefor without notice of the 
fraud or frauduleht intent of said Lee and Eure, and his title is un- 
affected thereby. 

Upon the trial  the deeds relied on by the plaintiff were exhibited in  
evidence, but he produced no proof other than the recitals contained in 
them of the consideration of either. The defendant introduced no evi- 
dence, and the court charged that the plaintiff was not entitled to a 
verdict, whereupon the plaintiff submitted to a nonsuit and appealed. 

L. L. S m i t h  and E. I": Aydlet t  for plaintiff. 
W .  D. P r u d e n  for defendants. 

SMITH, C. J., after stating the case: The case stated on appeal is very 
vague, but we understand from i t  and the course of the argument here 
that the instruction proceeds upon the assumed necessity of the plain- 
tiff's offering further proof of the consideration of the deeds in  order to 
a verdict in  his favor. 

I f  there were no error in  this view of the law, i t  is plain the plaintiff 
was entitled to recover against the original defendants, who are admitted 
to be trespassers in  the unlawful possession of the land, damages for the 
use and detention up to the period of the purchase and conveyance to 
the defendant Pruden, as he could give no protection to them by attorn- 

ment or otherwise, when he had no claim to the land himself. 
( 6 ) This results from the rule that a conveyance made to defraud 

creditors is effectual against the bargainor, and all others, except 
creditors seeking to subject the property to their demand, and such as 
may buy under a judicial sale consequent upon such proceedings, and in 
the latter case the title is divested by and after such sale. 

As the direction to the jury is unqualified and declares, as we interpret 
the language, the plaintiff entitled to no relief, in submission to which 
the nonsuit was suffered, we should be compelled to grant a new trial for 
this error, if there were no other in  the ruling. 

But aside from this, and without passing upon the proposition argued 
with earnestness before us, that the recital is prima facie sufficient evi- 
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dence of the valuable consideration passing between the parties to the 
assailed deed, the present plaintiff avers his ancestor to have been a pur- 
chaser for a full and valuable consideration without notice actual or 
constructive, of the fraud imputed, and that his title is consequently 
unaffected by the unknown presence of the vitiating element in the trans- 
action, and as the validity of the conveyance, as such, to the bargainee 
Saunders, is not called in question, unless hc  had notice of the fraud, the 
recital is sufficient to sustain the consideration of the deed to him with- 
out other proof. The question is thus raised, upon whom of the parties 
to the suit devolves the burden of showing notice, or such facts as 
would put the vendee on inquiry as to the bona fides of the deed to Eure?  

The principle is well settled in a series of adjudications in this State, 
as elsewhere, that one who buys from a fraudulent grantee, for a valuable 
consideration and without notice, acquires a good title against the credi- 
tors of the original fraudulent grantor. Martin v. Cowles, 1 D. & B., 29; 
Xing v. Trice, 3 Ired. Eq., 568; King v. Cantrel, 4 Ired., 251;  Young v. 
Lathrop, 67 N.  C., 63; Wade v. Sanders, 70 N.  C., 270. 

The general rule which requires one who alleges fraud to prove ( 7 ) 
it, would seem, upon the production and proof of the deed, to cail 
on the defendant to show the facts that plant the infectious element in 
the instrument and warrant the jury in  finding its presence. But the 
proposition finds support, not only in  the reasonableness of it, but is 
recognized in  adjudged cases in  this Court. 

In McGahee v. #.need, 1 D. & B. Eq., 333, i t  is held that when a pur- 
chaser from a fraudulent grantee seeks relief on the ground that he is an 
innocent purchaser without notice, he must deny notice, and so he must 
i n  an answer when he sets up the same defense to the bill of an impeach- 
ing creditor; and Gaston, J., delivering the opinion, after thus stating 
the rule, adds : 

((The want of notice is an essential part of his equity in  the one case, 
and of his defense in  the other, and it is a general rule in pleading, that 
whatever is essential to the right of the party must be averred by him. 

"But when a plaintiff would convert a purchaser into a trustee, and 
seeks to charge him because he bought with notice, and therefore mala 
fide, if the allegation of notice is not admitted, the plaintiff is bound to 
prove it. Should the answer be silent, or not sufficiently explicit in  this 
respect, the plaintiff may except to the answer, and require one more 
full and perfect. But  if he does not except, and cannoi prove the notice, 
he musi fail because a material part of his equity is not established." 

The defendant occupies a similar relation to the plaintiff, and if he 
did impeach the deed to Saunders, he has offered no evidence to support 
the charge. 
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But a more effectual answer is found in the fact that while the first 
deed is assailed for fraud in its execution, the second is not attacked in 

any way in the answer, and is, moreover, vindicated in the replica- 
( 8 ) tion, and any notice of the fraud expressly denied. 

There is therefore error in  the instruction given to the jury 
that "the plaintiff was not entitled to recover"; that is, has not furnished 
evidence of his title sufficient to warrant a verdict from the jury, and 
the nonsuit must be set aside and a new trial given. 

Error. 

C i t e d :  C o x  v. Wall, 132 N. C., 737; N o r g a n  v. Bosi ic ,  ibid., 749; 
Pierce  v. Xtallings,  163 N.  C., 107. 

THE NORFOLK SOrTHElIX RAILROAD CONPANY v. TIhIOTHY ELY. 

Drain ing  L o w  Lands-Condemnation of L a n d .  

1. Upon an application to condemn lands for the purpose of drainage, the 
issues of fact raised by the pleadings should be framed and settled by a 
jury; they cannot be raised or considered upon exceptions to the report 
of the commissioners appoiuted to assess damages. 

2. The report of commissioners appoi~~ted to coildemn lands and assess damages 
for the purpose of drainage is, like the verdict of a jury, conclusive of 
the facts therein ascertained, until set aside. 

THIS is  an application to condemn land for drainage, heard upon ex- 
ceptions to commissioners' report, by Montgomery ,  J., at Spring Term. 
1888, of PASQUOTANK Supcrior Court. 

The plaintiff, a corporation formed and operating under a law of this 
State, has acquired a right of way and constructed a portion of its rail- 
way upon and over a parccl of low land belonging to the defendant, and 
known as the Great Park Estate, in the county of Pasquotank. I t  alleges 
in its petition filed before the clerk that formerly the surface water accu- 

mulating on the roadbed was carried away by a ditch, called the 
( 9 ) Hall ditch, and flowed upon land of a lower level on the east, 

whereby the road-bed was relieved; that the defendant has ob- 
structed the ditch so that it can 110 longer serve as a means of drainage, 
and the track is exposed to inundation from falling rains to the great 
inconvenience of the public, and obstructing the safe and sufficient opera- 
tions of the road as a carrier of persons and property. The proceeding 
is under chapter 30, of the 1st volume of The Code, and is prosecuted 
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to obtain a right of drainage over the defendant's land, as it has been 
heretofore exercised until interrupted by the defendant. The applica- 
tion is resisted by the defendant, who in his answer, denies most of the 
allegations contained in  the complaint, and, as a defense, insists that 
relief could be obtained by the opening of a ditch leading in  another 
direction form the plaintiff's road. Certain issues were thereupon 
framed and transmitted to the Superior Court for trial, at  term time, 
whereof the only one passed on by the jury was in  this form: 

I s  the land of the plaintiff, mentioned in  the petition, so located that 
i t  is liable to inundation, and not susceptible of being conveniently 
drained except by cutting a ditch through the land of the defendant? 

To this inquiry the jury responded, "Yes." 
Thereupon the clerk proceeded to appoint commissioners to enter upon 

and view the lands described in the petition, and lay off the draining 
ditch along the Hall  ditch from the petitioner's land to the low land in 
which its waters are emptied, and to ascertain and award damages there- 
for. This was done and report made to the clerk, to which exceptions 
were entered, supported by the affidavit of defendant's agent, as follows: 

"First. Because the plaintiff in  this action is not entitled to the right 
of laying off a drainage through the defendant's land, and the commis- 
sioners have no authority to so report in favor of the plaintiff's right to 
have the ditch so laid off. 

Second. Because the commissioners have reported that the same ( 10 ) 
(to wit, the railroad track and roadbed of plaintiff) cannot be 
conveniently drained except through the lands of Timothy Ely, whereas 
the commissioners refused to examine or pass upon another direct outlet 
urged upon them by the defendant as the most direct and natural drain 
for the waters collecting on the track of said railroad, claiming that they 
had no authority to examine or select any other route or way than by 
the Hall  ditch. 

Third. That the amount of the assessment of damage is infinitely noth- 
ing in  comparison to the real damage inflicted." 

The clerk overruled the exceptions and gave judgment confirming the 
report, and granting the relief asked, from which the defendant appealed 
to the Judge, who, upon hearing the appeal, dismissed i t  on petitioner's 
motion, and from this ruling an appeal is taken by the defendant GO 

this Court. 

L. D. Xtarke for plaintiff .  
H a r v e y  Terry for defendant.  

SMITH, C. J., after stating the case: Whatever issues of fact are 
made in  the pleading should have been framed and settled by the jury, 
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and it was too late to raise them after the verdict upon the one inquiry 
agreed on by the counsel of the respective parties at  the trial before the 
judge. 

The exceptions are themselves untenable, a t  least at  the stage in  the 
proceeding at  which they were filed : 

1. No issue was made as to the plaintiff's title when the aid of the 
jury was required, and the form of that submitted assumes the plaintiff's 
ownership of the right of way over the land to be relieved, and the testi- 
mony set out is confined to that issue. No objection appears to have been 

taken to the clerk's order appointing the commissioners, and this 
( 11 ) is necessarily predicated upon the relations of the parties to the 

action as landowners, for i t  could not be made unless the peti- 
tioner had land to he drained. 

The second and third exceptions arc matters belonging to the com- 
missioners, whose finding of fact must stand, as would a jury verdict, 
unless set aside, and then they would have to go over their work again. 
The exceptions cannot now be heard. 

The appeal therefore to this Court cannot bring u p  for review the 
errors now assigned, inasmuch as the proper time for noting the excep- 
tions, if any there were, was not made use of, and the appeal is improvi- 
dently taken. But inasmuch as dismissing i t  and affirming the judgment 
produce the same result in leaving the judgment in  full force, it is not 
necessary to pass upon the particular disposition of the case and the 
right of appeal at  this stage of the proceeding, which has progressed 
upon the assumption of the respective ownership of the adjoining tracts 
to a final result. 

We therefore affirm the judgment. 

Cited: R. R. v. Parker, 105 N. C., 249; Xkinner v. Cnrier, 108 N.  C., 
108; Hanes v. R. R., 109 N. C., 493; Porter v. Armstrong, 134 N.  C., 
454. 

W. C. MOORE AND WIPE ET AL. V. M. L. EURE, ADMINISTRATOR OF 

JAMES SEARS. 

Administration-Executors and Administrators-Devastavit. 

1. Good faith, and the exercise of ordinary care, and reasonable diligence are 
all that is required of executors and administrators in the execution of 
their trusts. 

2. The statute-The Code, sec. 1543-authorizing executors and administrators 
to pay funds, belonging to the estates which they are administering, into 
the office of the clerk of the Superior Court is not mandatory. 
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3. Where an administrator, a resident of Virginia, foui~d, at  tlic time of his 
qualification, a eoiisidrrable sum to the crcdit of the cstate in a bank in 
Virginia of good repute for solvency, and from time to time added other 
funds to the deposit, but paying out the moneys as rapidly as those who 
were entitled would receive it, and the bank failed: Held that he was uot 
guilty of a devastauit .  Collins v. GOO&, 98 N .  C., 190, dist inguished.  

THIS is a civil action brought in  the Superior Court of GATES ( 12 ) 
County by the distributees and devisees of James Sears, against 
his administrator de bonis nolz cum testamento annexo for an account 
and settlement of the estate. 

At Spring Term, 1887, the cause was referred for an account, and 
was heard upon exceptions to the rrferee's report by Montgomery, J., at 
Spring Tcrm, 1888. 

The following are the facts agreed upon, and upon which the referee 
based his account : 

"1. James Sears died in 1870, domiciled in  Gates County, leaving a 
will, in which his widow, Mary A., was named and qualified as executrix. 

2. Mary A. died in  1884, domiciled in Gates County, N. C., and letters 
of administration de bonk  non cunn testamento annexo were only issued 
to the defendant on 24 January, 1884. 

3. At the time of her death the said Mary A. had on deposit, in her 
name as executrix, in  thc Exchange National Bank of Norfolk, Va., the 
sum of $1,560.38, belonging lo the cstate of her testator, and also had in 
the bank of Burruss, Son & Co., of Norfolk, Virginia, the sum of $771.47, 
belonging to said estate. 

4. Shortly after the death of Mary A., and the qualification of the 
defendant Eure, he  had the fund i n  the Exchange National Bank trans- 
ferred to his own name in that bank as administrator of James Sears, 
and on the same day drew the fund from the bank of Burruss, Son ST GO., 
and deposited the same, with other funds of the estatc, in  the Exchange 
National Bank with the fund already there in his name as administrator 
as aforcsaid, and this account and the funds of the estate were 
kept separate from any other money of the said Eure, and at the ( 13 ) 
time of the failure of said Exchange National Bank, on 2 April, 
1885, he had in the bank to his crcdit on this account the sum of 
$2,439.50. 

5. That at  the time the said Eure opened his administrator's account 
at  said bank, and continuously thereafter to its failure, i t  was regarded 
as one of the safest, best managed, and most solvent iiistitutions of the 
kind south of the Potomac. No one doubted its solvency, and it was 
used as the place of deposit by the leading and most cautious business 
men and capitalists in  Virginia and Eastern North Carolina, and the de- 
fendant so regarded i t ;  and had thcn, and had had for several years, his 
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individual bank account a t  said bank, and sustained considerable private 
loss by its failure, he being a resident of Norfolk, Virginia. The firm 
of Eure, Farrar & Co., of which the defendant was a member, also kept 
an account a t  said bank, and a t  times had considerable money on deposit 
there. 

6. Prior to the aualification of the said Eure as administrator of said 
estate, Uriah Vaughan, of Murfreesboro, had been appointed receiver of 

. the estate of the plaintiffs; and in  less than thirty days after the said 
Eure qualified and had the funds in the Exchange Bank transferred to 
his name as administrator, and made the deposit of the funds from Bur- 
rum, Son & Co. at said bank, he wrote to Vaughan and informed him 
that he had the funds on hand in  bank, and desired to pay them to him 
as receiver. The said Eure did not receive any answer to his letter, but 
shortly thereafter saw Vaughan in  Norfolk, and stated to him that he 
had the money in bank and desired him to receive i t  for the plaintiffs, 
and Vaughan replied that he did not want to be troubled with it, and 

that he, Eure, could take care of it as well as he could. 

( 14 ) 7. At the time of the qualification of Eure as administrator all 
of the plaintiffs, except Victoria, were minors, and prior to the 

failure of the bank Eure had paid off the indebtedness of the estate 
known to him, and   aid to Victoria the amount charged in  the account 
against her, which was approximately her part of the funds collected up 
to that time. 

8. Shortly before the failure of the bank plaintiff Henrietta became 
of age, to wit: January, 1885, but was married February, 1883, and still 
is under coverture, and Eure paid to her the sum of $300, in  part of her 
share, and offered to pay her another $100, but she stated that she did 
not need it at that time. All the other plaintiffs were minors at  the time 
of the failure of the bank. 

9. The money in  said bank, a t  the failure, belonged to the plaintiffs 
in  this action under the will of the said Sears." 

The plaintiffs excepted to the report and account filed by the referee, 
for that "he charges the defendant with the amount received i n  dividends 
from the receiver of the Exchange National Bank only, when he ought 
to have charged him with the full amount, $2,477.03, on hand at the 
date of the failure of said bank, 2 April, 1885, with interest on the same 
to that date." 

The exception was overruled by the court, and judgment rendered in 
accordance with the report, from which the plaintiffs appealed. 

P~uden  & Vann (by brief) f o r  plaintifs. 
L. L. Smith for defendant. 
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Dnvis, J., after stating the case: The single q~~est ion presented for 
our consideration is as to the liability of the defendant administrator for 
the loss sustained by the failure of the Exchange National Rank. 

The case shows, and it is conceded, that the defendant acted in perfect 
good faith, but the counsel for the plaintiffs insist: 

1. That i t  was the duty of the defendant when the receiver ( 15 ) 
Vaughan declined to receive the money to "take proper steps to 
make him do so, or pay thc amount into the clerk's office, in discharge 
of his obligation, ill accordance with the provision of The Code, see. 
1543." 

This is authorized by t h ~  statute, but i t  is not required-the statute 
is  not mandatory-it only declares that "it shall be competent for any 
executor, administrator or collector, etc., . . . to pay into the office 
of the clerk of the Superior Court," etc. I t  is not made his duty to do 
so, and there may sometimes be reasons for not doing so. 

2. I t  is further insisted for the plaintiffs that the defendant committed 
a devmtavit in  carrying the money out of the State and beyond the 
jurisdiction of our courts, and to sustain this position Collins v. Gooch, 
97 N.  C., 186; Lucas v. Wasson, 3 Dev., 398; Pitt v. Yetwa?j, 12 Ired., 
69; Wicker v .  Grim, 80 N.  C., 343; Xtrauss v. Crawford, 89 N. C., 149; 
Havens v. Laihene, 75 N. C., 506, are cited and relied on. 

The case of Collins v .  Gooch is unlike this. I n  that case the receiver 
was acting for minors under the appointment of the Court, with duties 
clearly and well defined in the order appointing him. While no inten- 
tional dereliction of duty was imputed to  him, for i t  appeared that he 
acted in  perfect good faith, yet the ordcr under which he was acting 
made it his duty to make annual returns to the court to bc passed upon 
and audited, in the cause thus pending, by the presiding judge. This he 
failed to do. He  was, as was said by the Court, a quasi guardian; and 
i t  was further said, that if he had reported the deposit, as it was made 
his duty to do, and been sustained by the Court, he would have been pro- 
tected. The other cases cited by the counsel for the plaintiff (except the 
last) are cases in  which i t  is held that one tenant in common of personal 
property cannot carry the common property beyond thc limits of the 
State without the consent of his cotenant; and if he does so, i t  is a con- 
version for which an action will lie. Tenants in common have an 
equal right to the possession of the common property, and we ( 16 ) 
fail to see the analogy between the cases cited and that before us. 

The administrator is appointed by the court, and is required to takc 
an oath and give the bond required by law, and a nonresident who does 
this is not included in the disqualifications of The Code, see. 1377. Ad- 
ministrators, whether resident or nonresident, are required to give bond, 
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and so are executors who reside out of the State-The Code, sec. 1515-- 
and these bonds are for the protection of those interested in the estate 
cornrnitted to their charge against loss resulting from bad faith or negli- 
gence. Good faith and the use of ordinary care and reasonable diligence 
are all that can be required of executors and administrators, whether 
resident or nonresident. They are not insurers. DeBerry v. Ivey, 2 
Jones Eq., 370; Nelson v. Hall, 5 Jones Eq., 32. 

Even guardians, whose duties in regard to investments are prescribed, 
while held to the highest degree of good faith, are not bound as insurers. 
Covingion v. Leak & Wall, 67 N.  C., 363; Atkinson v. Whiiehead, 66 
N .  C., 296. 

The "hard rule upon public officers," enunciated in  Havens v. Lathum, 
has never been held to apply to executors and administrators. There 
is no error. 

Affirmed. 

Cited: Gay v. Grant, 101 N.  C., 209; Smith v. Patton, 131 N.  C., 397; 
Fann v. R. R., 155 N. C., 140; Butchelor v. Overton, 158 N.  C., 398; 
Mar.shuZ1 71. Kemp, 190 N. C., 493. 

( 17 
J. C .  MEEKINS, SR., V. ABFLAM NEWBERRY. 

Contrac&Parol Evidence. 

When the parties to a' contract reduce their agreement to writing, and it call 
be seen therefrom that it has such definiteness as to comprehend the 
subject matter, in the,absence of an allegation of fraud or mutual mistake, 
par01 evidence will not he admitted to contradict, add to or explain it. 

I 

THIS is a civil action, which was tried before Connor, J., at Spring 
Term, 1888, of TYRRELL Superior Court, brought to recover damages 
occasioned by the alleged failurr of the defendant to keep and perform 
his contract with the plaintiff, set forth in  the complaint. 

The following is a copy of so much of the case settled on appeal for 
this Court as need be reported here. 

The plaintiff introduced in  evidence the following paper writing : 

"Received of J. C. Meekins, Sr., three dollars, in  part payment for 
1,300 juniper mill logs, 900 of which is now on the bank and i n  the water 
at  Lewis Island, and balance (400) in my swamp near by, on sound 
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I 
shore. Now I agree to raft said logs properly for towing by steamer, 
and when said Meekins sends a steamer, or other vessel, to tow them I am 

I to take the captain's receipt for such number as may be delivered to him 
I from time to time, and when said 1,300 logs are thus delivered to said 

vessel said Meekins is to pay the undersigned $500, deducting the amount 
as above advanced, and such other advances as he may make from time 
to time as said logs may be towed. ARRAM NEWBERRY." 

The execution of this paper was admitted by the defendant. 
The plaintiff introduced evidence tending to show that he had ( 18 ) 

fully complied with his part of the contract, and that the defend- 
ant had failed to deliver the logs. H e  also introduced evidence tending 
to show his damage, and thereupon rested his case. 

The defendant proposed to show by parol evidence that, in addition 
to the contract set out, there was made at  the same time, and before the 
signing thereof, a contract, by the terms of which the plaintiff was to 
furnish to him the necessary rafting gear for properly rafting said logs; 
that plaintiff failed to furnish the rafting gear, and that on account of 
such failure the logs were not delivered. The plaintiff objected to the 
testimony, for that i t  tended to vary the terms of the written agreement. 
The court overruled the objections and the plaintiff excepted. 

The court instructed the jury, that if upon the whole evidence they 
should find that the plaintiff agreed to furnish rafting gear, as alleged 
by the defendant, and failed to do so, they should find the first issue for 
the defendant. To this the plaintiff excepted." 

The jury rendered a verdict in  favor of the defendant, and thc courl; 
thcreupon gave judgment in his favor, from which the plaintiff appealed. 

E. F. Aydle t t  for plaintiff. 
W.  D. Pruden for defendant. 

~KERRIMON, J., after stating the case: I t  is a settled rule of law that 
when the parties to a contract reduce the same to writing, in  the absence 
of fraud or mutual mistake properly alleged, parol evidence cannot be 
received to contradict, add to, modify or explain it. I t  must be treated 
and interpreted as i t  appears by the writing. This is so because the 
parties agree that the writing shall be evidence-the surer and better 
evidence of it. I f ,  however, the writing does not by its terms or 
nature embrace the whole agreement, but only a certain part or ( 19 ) 
parts of it, then parol evidence will be received to prove such 
distinct parts thereof as are not embraced by the writing. But if par- 
ticular parts or branches of i t  are reduced to writing, i t  must be taken 
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that the paries put in writing all they intended in such respect, unless it 
appears otherwise in  the writing or by just implication from it. 

I f  this were not so the writing, as evidence, might easily be evaded and 
rendered nugatory. 1 Grenlf. Ev., 76; Twidy  v. Xaunderson, 9 Ired., 5 ;  
Manning v. Jones, Busb., 368; E e r c h e r  v. McRae, 80 N. C., 219; Rras- 
well v. Pope, 82 N. C., 57; Ray v. Blaclcwebl, 94 N. C., 10;  Nicholson, v. 
Reves. ibid., 559; P a ~ k e r  v. Mowell, 98 N. C., 232. 

The paper writing, put in evidence on the trial to prove the contract 
alleged in  the complaint, purports by its terms and the nature of the 
things agreed to be done, to embrace the whole agreement of the parties. 

I t  implies completeness; the terms are not exceptive, nor do they ex- 
press condition or suggest by their nature or application that some part 
i f  the contract mentioned is omitted-on the contrary they are compre- 
bensive and absolute-express what the parties agree6 to do without 
qualification O r  condition. Particularly the defendant agreed by the 
writing, "to raft said logs properly for towing by steamer," etc. This is 
a positive stipulation in  respect to a constituent material part of the - 
agreement; i t  is complete in itself; plainly implies that the defendant 
would "raft said logs7'-not upon condition, not when and if the plain- 
tiff should do some precedent act, not when and if he should supply the 
"necessary rafting gearn-but that he would "raft said logs," doing in 
that connection whatever might be necessary and incident to such serv- 
ice. This is the plain import of the terms used in  the absence of quali- 
fying words or some word or words suggesting at  least that some p k t  of 

the contract, or something in  that connection, had been omitted 
( 20 ) from the writing. So that the defendant cannot be allowed to 

prove by par01 that the plaintiff agreed, as part of his contract, 
to "furnish to him (the defendant) the necessary rafting gear for .prop- 
erly rafting said logs." This would be to modify-substantially change 
the agreement of the parties in  a respect as to which they reduced it to 
writing. 

I t  cannot be said that the writing contained only what was agreed to 
be done by the defendant. The plaintiff, on his part, agreed to send "a 
steamer or other vessel to tow themn-the logs-and when they were 
"thus delivered to said vessel," he was to pay the defendant the stipulated 
price. I t  was not necessary that he should sign tthc writing-by accepting 
and recognizing it he became bound by i t  as his agreement in  writing. 
As illustrating further the rule of evidence here applied, if the defcnd- 
ant had delivered the logs as he agreed to do, and had brought his action 
to recover the price the plaintiff agreed to pay, the latter could not be 
allowed to prove on the trial by par01 evidence that by the agreement he 
was to pay the money twelve rnonihs after such delivery, because, by the 
writing, lie agreed to pay the same at once on the delivery. 
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We are, therefore, of opinion that the court improperly admitted the 
evidence objected to. The plaintiff is entitled to a new trial, and we 
so adjudge. 

Error. 

Cited: Bank v. McZlwee, 104 N. C., 307; Harris v. Murphy, 119 
N. C., 35; Jones v. Rhea, 122 N. C., 726; Cobb v. Clegg, 13'7 N. C., 157; 
Knitting Mills v. Guarranty Co., ibid., 569; Bank v. Moore, 138 N. C., 
532. 

C. M:BELL AND R. H. BERRY, EXECUTORS O F  B. C. BELL, V. T H E  NORFOLK 
SOUTHERN RAILROAD COMPANY. 

Damages-Condemning Land-Emimnt Domain. 

Where a railroad company in constructing its road crossed the "lead ditch" of 
an adjacent tract, and in consequence of the erection of its necessary em- 
bankments and cutting of side ditches, the lead ditch was unable to carry 
away the excess of surface water, which overflowed the adjacent lands, 
and i t  appeared that the land so used had been properly condemned and 
damages paid to the owner: Held, that the company was not liable for 
the damages thus produced. 

T ~ r s  is a civil action, commenced by the testator of plaintiffs, to 
recover damages alleged to have been caused by the flooding of his land 
by the act of the defendant company in  Eonstructing its roadbed, tried 
before Monigomery, J., a t  Spring Term, 1888, of CTTRRITUCK Superior 
Court. 

By consent, the issue: "What damages has the plaintiffs sustained?" 
was submitted to a jury, and as to all other issues and facts a jury trial 
was waived, and it was agreed that they might be passed upon by the 
court. 

The response to the issue submitted to the jury was "$700," and the 
court found the following facts, to wit : 

The plaintiff's testator owned the land and lead ditch described in 
the complaint. The defendant in locating and constructing its road- 
bed, cut across said ditch and also cut ditches by the side of its roadbed 
to get dirt for the roadbed, and also to drain the roadbed. I n  construct- 
ing its roadbed the defendant cut across the embankment or dirt on the 
side of the lead ditch. By  means of the locating and constructing of 
said roadbed more water was drained into plaintiffs' ditch than i t  could 
carry off, and the plaintiffs' land was flooded and injured thereby. The 
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water thus carried by the defendant's ditches was surface water, except 
occasionally after heavy rains the water from the Dismal Swamp 

( 22 ) would spread out over the surface from the ditch. There was no 
natural or artificial drain for these waters. 

The "lead ditch" was sufficient to drain plaintiffs' land till defend- 
ant constructed its road. 

The lands of plaintiffs' testator, over which the defendant constructed 
its roadbed and ditches, and also a section or part of the lead ditch had 
been condemned by regular proceedings under the statute and damages 
for the land taken, and ihe legal incidental damages to the lands not 
taken had been assessed and paid to him by the defendant. 

The defendant did not locate and construct its roadbed or dig any 
ditch outside or off the lands which had been condemned and paid for. 

The ditches cut by defendant were necessary for the purpose of the 
roadbed, for the road and for the safety of travel over the road, and 
the roadbed could not have been drained i n  any other way. 

The plaintiff could have obviated the difficulty or relieved his land 
of this increased volume of water, drained into his lead ditch, by cutting 
the same deeper. 

The plaintiff, upon the above facts and issue, moved for judgment 
for $700 and costs. 

The court refused the motion, and upon defendant's motion, granted 
judgment for defendant. The plaintiffs excepted, and from the rulings 
and judgment appealed. 

E. F. Aydlett for plaintif. .  
L. D. Starke and Prudem & Vann ,  b y  brief, for defendant. 

DAVIS, J., after stating the case: There is no error. I t  is found as a 
fact that the ditches, of which the plaintiffs complain, were necessary 
for the purposes of the roadbed; that the roadbed could not have been 

drained in  any other way, and they were not outside or off of 
( 23 ) the land which had been condemned and paid for by the defend- 

ant, including "the legal and incidental damages to the land 
not taken." 

Every one hns the right properly to use his own, and without this 
drainage for the surface water, the defendant's right of way, for which 
the plaintiff has been paid, would have been of no value, and if, as an 
incidental consequence of the lawful and rightful use of its easement 
by the defendant company, the surface water damages the land of the 
plaintiffs' testator it is damnum absque injuria, and for which he  
cannot recover as for a tort. R. &i A. Air  Line R. R. 11. Wicker. and 
others, 74 N. C., 220. 
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I t  is no infringement of the maxim, "Xic utere tuo ut alienum non 
lmdas." Washburn's Easements and Servitude, 453. 

I t  was said i n  Willey v. Ii. R., 98 N. C., 263, speaking of the con- 
demnation of the right of way: "Eserything necessary and incident, to 
the original making and subsequent operating the road, must be in- 
tended to hare  passcd as against the owner of the condemned land," 
and the right to cut such ditches on.the condemned land as will protect 
the roadbed against accumulating surface water is a necessary incident. 

The water drained by the defendant's ditches was all surface water, 
except occasionally, after heavy r a i q  the water from the Dismal 
Swamp would spread over the surface of the ditch. There was no 
natural .or artificial drain to the Dismal Swamp and the ditchcs were 
not designed to drain it, and the overflow was none the less of surface 
watei., which, we apprehend, could not have been caused or prevented 
by the ditches. I n  R. E. v. Wicker, supra, a distinction is taken be- 
tween diverting or obstructing a natural or artificial drainway, and 
one by which surface water is drained. 

111 the latter, in  measuring the compensation to the landowner, the 
resulting damage should be estimated, and this was one of "the 
legal incidental damages," which has been assessed and paid for ( 24 ) 
as found by the court. 

I n  the former, i t  is the duty of the company, i n  constructing its road- 
bed, to provide for the discharge of the waters through its ascertained 
drainway, whether natural or artificial. 

Affirmed. 

Cited: Parlcs v. R. B., 143 N. C., 295 ;  Bell v. R. R., 163 N. C., 180. 

Guardiwn and Ward-Executors and Administrators-Limitations- 
Parties. 

1. A guardian qualified in July, 1876; his ward come of age in September fol- 
lowing: the guardian died without having settled his trust or making any 
of the returns required; in 1887 the ward made a demand upon, and 
brought suit against the sureties on the bond: Held, that his action was 
barred. 

2. Actions upon the bonds of guardians, administrators, exec~~tors and col- 
lectors must be brought in the name of the State. 
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CIVIL ACTION tried before Connor, J., at Spring Term, 1888, of the 
Superior Court of TYRRELL County. 

The following are the facts agreed upon: . 
"I. 6 July, 1872, V. B. Norman qualified in  the proper court of 

Tyrrell County as guardian of the relator, with W. W. Walker and 
H. P. Alexander as sureties, his bond being, as set out in the complaint, 
in the penal sum of $1,040. H e  made no returns whatever of his 
guardian account. H e  died a few years after his qualification intestate, 
and no administration has ever been appointed on his estate. 

2. The said guardian received for the relator, on 6 July, $169.43, and 
has failed to pay the same over to the relator. 

3. C. V. Norman (relator) came of age September, 1826, after 
( 25 ) the death of the guardian, and made demand of the defendants 

on the day of the beginning of this action, 8 October, 1887. 
W. W. Walker died in August, 1885, and A. G. Walker qualified as 

his executor in October following." 
The action was brought and prosecuted in the name of the plaintiff. 
The defendants relied upon the three years' statute of limitations. 

The Code, sec. 155. 
There was a judgment for the defendant, and the plaintiff appealed. 

W .  D. Pruden for plaintif 
No counsel for defendants. 

DAVIS, J. The action on the guardian bond should have been in the 
name of the State, for the benefit of the plaintiff, and not in the name 
of the plaintiff. Carmichael v. iVoore, 88 N. C., 29; Williams v. 
McNair, 98 N. C., 232. 

No final account, or any other account, was filed by the guardian 
who was principal on the bond declared on, and counsel insist that "no 
statute began to run against the plaintiff till the final account was 
filed," and for this he relies on section 154 of The Code. 

That section fixes the limit of six years "after the auditing of his 
final account by the proper officer, and the filing of such audited account 
as required by law," as the bar to actions against executors, adminis- 
trators, collectors or guardians on their official bonds, but the defend- 
ants were sureties on the bond, and see. 155, subsec. 6, of The Code, 
fixes a different limit as a bar to actions against them, and provides 
that "an action against the sureties of any executor, administrator, 
collector or guardian on the official bond of their principal," shall 

be commenced "within three years after the breach thereof com- 
( 26 ) plained of." 
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I t  was the duty of the guardian within three months after his ap- 
pointment to exhibit an account, upon oath, of the estate of his ward 
to the clerk of the Superior Court, and to make annual return. The 
Code, sees. 1577, 1580. 

I t  appears from the case agreed, that he made not returns whatever. 
This was a breach of his bond. I t  further appears that he died before 
his ward (the plaintiff) came of age. The plaintiff came within the 
exceptions mentioned in section 163 of The Code, and could have 
brought his action against the sureties on the bond within three years 
after attaining the age of twenty-one years, but this action was not 
commenced till more than ten years after the plaintiff became twenty- 
one years of age. 

As we have seen, this action comes under the provisions of se2tion 155, 
subsection 6, of The Code, and not under the sections referred to in 
Williams v. McNair, 98  N. C., 336, cited by counsel. I n  that case 
Caroline McNair was a feme covert, and had been under disabilities 
to sue. There is no error. 

Affirmed. 

Cited: Kennedy v. Cromwell, 108 N.  C., 8; Kooace v. Pelletier, 115 
N. C., 235; Self v. Shugart, 135 N.  C., 186. 

JAMES A. WOODARD AND C. A. TVOODARD v. TV. C. PAXTOK. 

Judgment-Execution-Limitations. 

A judgment rendered by a justice of the peace becomes dormant at the expira- 
tion of a year from its renclitioil; and docketing it in the Superior Court 
after that period, does not restore its vitality; it can only be revived by 
a new action before a justice of the peace. 

THIS is a motion for leave to issue an execution, which was ( 27 ) 
heard, upon appeal from the judgment of the clerk of the Su- 
perior Court of CHOWAN, County, by iMo?ztgomery, J., at Spring Term, 
1888. 

The plaintiffs, on 23 December, 1877, recovered judgment against 
the defendant before a justice of the peace for a sum within his juris- 
diction, on which he issued execution on 9 February following. Execu- 
tion issued 30 September of the same year, and was returned with the 
officer's endorsement, "nothing to be found." 
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The judgment was docketed in  the Superior Court of Chowan 13 
January, 1879, since which no execution has issued. 

On 19 December, 1887, notice issued and was served on the defend- 
ant  two days thereafter, of the plaintiffs' intended application to the 
clerk for leave to issue execution, and their motion was accordingly 
made, supported by the affidavit of one of them that the judgment 
remains unsatisfied, specifying the sum due. To the granting the 
motion the defendant interposed the defense of the statute of limita- 
tions, and the clerk, sustaining the objection, refused the leave de- 
manded, and dismissed the proceeding. Epon plaintiff's appeal, the 
judge presiding at the next term reversed the judgment of the clerk and 
allowed the motion with costs, and from this judgment the defendant 
appeals t? this Court. 

No counsel for plaintifs. 
W .  D. Pruden for defendant. 

SMITH, C. J., after stating the case: I n  our opinion there is error 
in  the ruling which awards execution, and the motion should have been 

denied. 
( 28 ) The period during which final process may be issued by a 

justice of the peace to enforce his judgment is limited to 
one year after its rendition, and i t  must be returnable sixty days 
thereafter. The Code, see. 840, Rule 14. The judgment not having 
been docketed within this period, had therefore become dormant, and 
could only be given efficacy by a new action upon it, prosecuted before 
a justice of the peace. The Code, sec. 844. I t s  lost vitality could not 
be restored by a transfer to the docket of the Superior Court merely. 
I t  is there, if rightfully there at  all, in an unchanged condition, and 
with all its infirmities adhering, as expressly decided in Williams v. 
Williams, 85 N. C., 383. 

I n  the opinion in this case the right to transfer and docket a justice's 
judgment that has become dormant, in  its present condition, and, with- 
out a reviving adjudication, incapable of enforcement by direct final 
process was questioned, and an adverse intimation given, the court 
using this language : 

AS the purpose of the removal allowed by the statute is to afford the 
creditor "the more efficient and far-reaching executions and process of 
the Superior Court," as well as the advantage of the immediate lien on 
the debtor's land, as declared in  the opinion in Broyles v. Young, 81 
N. C., 315; it may admit of question whether, if such results are to 
follow, the transfer should not be made before the dormancy super- 
venes, so that as the judgment could be enforced by process from the 
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justice before and at the time of transfer, i t  was in  a condition to bc 
enforced at  once upon the docketing, by the appropriatc remedies 
afforded in the court to which i t  is removed. Our further reflections 
satisfy us that this is a sound interpretation of the law and resolve the 
doubt there expressed. Unless this restraint is put upon the right of 
removal, and if an effect is to be given 'to the docketing to impart life 
aild activity to the judgment, which had been lost by neglect, we see no 
reason why the transfer may not be allowed, when six and seven 
years have elapsed, and thus its life be prolonged for the full ( 29 ) 
further period of ten years, a consequence giving a justice's judg- 
ment advantages not possessed by onc rendered in court. We therefore 
hold that the removal must take place before the justice's judgment has 
become dormant, so that only a change is made in  the tribunals having 
coguizance, none in  the nature of the judgment itself, and for this 
reason the docketing is inoperative, and does not warrant the present 
proceeding. The plaintiffs' remedy is, therefore, to be sought in  an 
action based upon the judgment itself and prosecuted to a renewal. 
Vide RroyJes v. Young, 81 N.  C., 315. 

The removal does not vacate the justice's judgment, but leaves i t  in 
full  force as such, except that any process to enforce i t  must, after 
docketing, be sued out of the Superior Court, and this pursues the law 
applicable to judgments originally rendered in  that court. Morton v. 
Rippy,  84 N. C., 611; Cannon v. Parker, 81 N.  C., 320. 

We do not see the pertinency of the plea founded on the long lapse 
of time, since the docketing for the case was not rightfully constituted 
in  the Superior Court, and admitted of no such relief as demanded. 
There was error in  the ruling which awards execution, and the judg- 
ment of the clerk dismissing the proceeding should have been affirmed. 

Reversed. 

Cited: Cowen v. Withrow, 114 N. C., 559, 560; Lowdermiblc v. Butler, 
182 N. C., 506. 

J. C. CARTER ET AL.: TRUSTEES OF THE SWAN ISLAND CLUB, v. TV. H. 
WHITE ET AL. 

Grant-@'hen and How Vacated-Descriptions in.  

1. A description in a grant as "a tract of land, containing 671h acres, lying 
and being in the county of Currituck, known by the name of Walker's 
Island," was followed by a further and particular description, giving he- 
ginning and the courses and distances of the various lines, which did not 
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include all the land on \vallier's Island: lIe7d, that the specific descrip- 
tions by metes and bounds must prevail over the general designation, and 
only the lands embraced in the former passed by the grant. 

2. The remedy provided by The Code, sws. 2785 and 2787, for persons ag- 
grieved by the issuing of grants is only available to a senior against a 
junior grantee. 

T ~ r r s  is a civil action to vacate a grant tried before Montgomery, J., 
at Spring Term, 1888, of CURRITUCK Superior Court. 

On 5 December, 1832, a grant from the State issued to D. W. Dun- 
ton, under whom, by a succession of conveyances, the plaintiffs claim 
title for a tract of land, described as follows: '% tract of land contain- 
ing sixty-seven acres and a half, lying and being in  the county of Cur- 
rituck, known by the name of Walker's Island, beginning at  a creek 
called Ben Hall, i t  being the southeast corner of James Brabble and 
Maxmillian Tateni's line; thencc running south five degrees, west 
forty-six chaiirs and fifty links, to a post; thence north thirty-eight 
degrees, west thirty-seven chains, to the marsh; thence along the marsh 
north sevcnty-three degrees, west five chains a i d  twenty-five links; 
thence north fifteen degrees, west one chain, to the mouth of Walker's 
Creek; thence along said creek and James Brabble and Maxmillian 
Tatem7s line, to the beginning." 

On 21 June, 1886, a grant iss~led to the defendant W. H. White, 
through whom the associate defendants claim for a tract of land 

( 31 ) therein described, in thcse terms: "A tract of land containing 
twenty-eight and forty-one one-hundredths (28 41/100) acres, 

lying 2nd being in  the county of Currituck, on Walker's Island, begin- 
ning at a stake on the west side of Walker's Island, running south three 
and a half degrees, west seven chains, binding the waters on Little 
Walker's Creek; thence south nine degrees, east nine chains; thence 
south thirty-three degrees east, binding the sound swen chains; thence 
south forty-eight degrees, cast along the south side of Walker's Island 
binding the qonnd five chains; thence south sixty-three, east binding the 
sound five chains; thence south twenty-two, east binding the sound 
four chains; thence north sixty and a half, east along the marsh, to the 
mouth of a little creek, five chains and twenty-five links, to the Dennis 
Duriton line; thence with said line north thirty-eight degrees, west 
twcnty-six chains; thence north scventy-three degrees, west five chains 
and twenty-five links; thence north fifteen degrees, west one chain to 
the beginning." 

The complaint based upon the act of 1798 (The Code, see. 2786), 
alleges that this junior grant embraces land within the boundaries of 
that issued i n  1832 to the estate in which they have succeeded, was pro- 
cured by the grantee W. H. White, with a knowledge of the fact of 
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the interference, unlawfully and fraudulently, and if permitted to 
stand is a cloud upon their title, and ought to be removed. To this end 
the plaintiffs demand that the same be adjudged and declared null and 
void, and the shade thus cast upon their title dispersed as authorized 
by the statute. 

The answer controverts these averments, and the parties consenting 
to a trial of the facts by the judge, in place of the jury, he finds, besides 
the conveyances already recited, these further facts material to the solu- 
tion of the controversy raised in the pleadings: 

That Ben Hall  Creek, the marsh, Walker's Creek, Little ( 32 ) 
Walker's Creek and the Sound, mentioned in the grant, are 
natural objects and were located; that Walker's Island contains more 
in  area than 67y2 acres of land, and that the lands covered by de- 
fendant's grant are a part of Walker's Island-but are not included 
within the courses and distances of plaintiff's grant. 

I t  was admitted by plaintiffs that there was no evidence that the 
defendants obtained their grant by fraud, false suggestions or surprise, 
and that there was no evidence that the defendants knew or had reason 
to know that the plaintiffs, or those under whom they claim, had any 
grant which covered the land contained in the boundaries of defendants' 
grant or that the land contained in defendant's grant had ever been 
granted by the State, except the fact that one line of defendant's grant 
called for Dennis Dunton's line. 

The plaintiffs' grant was registered. 
Upon the foregoing facts and admissions, the plaintiffs moved for 

judgment, upon the grounds that the grant under which they claimed 
conveyed the whole of Walker's Island, and that the whole of Walker's 
Island having been thus granted to them, it was "against law" for the 
defendants to take a grant for the same land. 

The defendants also moved for judgment upon the grounds, that all 
of Walker's Island was not conveyed in plaintiffs' grant, but only such 
portion of i t '  as was contained in the boundaries "beginning at the 
creek called Ben Hall, the corner of James Brabble and Maxmillian 
Tatem's line," etc., and that as it was found as a fact that the.land 
conveyed in  defendant's grant was not within the boundaries of plain- 
tiffs' grant, the said land was the subject of entry and grant by the 
State to the defendants. The defendants further insisted, that the de- 
scription in  the will of D. W. Dunton was too indefinite and vague. 
The defendants further insisted, that there being no evidence 
that defendants obtained their grant by fraud, false suggestion, ( 33 ) 
or surprise, or that defendants knew or had reason to know that 
the land had theretofore been granted to plaintiffs, that it was not 
"against law" for them to procure a grant for the land, even if it had 
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been theretofore granted to plaintiffs; that plaintiffs7 remedy was by 
action for recovery of land, or for trespass. 

The court refused plaintiff's motion, and rendered judgment for the 
defendants. 

Plaintiffs appealed. 

L. D. Starice for plaintiffs. 
N o  counsel for clef endants. 

SMITH, C. J., after stating the case: The statute which authorizes 
the present action provides that any person "aggrieved by any grant or 
patent issued or made since 4 July, 1776, to any other person against 
law, or obtained b y  false suggestion, surprise or j'rcwd," may proceed in 
the Superior Court to have the same "repealed and vacated," and as 
the complaint must allege, so the evidence must show, that the obnox- 
ious patent issued against law, or was procured under the circumstances 
and conditions pointed out, or the action must fail. I n  the construc- 
tion of the statute i t  is held that the remedy is open only to a senior 
against a junior grantee, inasmuch as none can be aggrieved unless he 

1 has an interest in  the snbject matter of the obnoxious grant when i t  
issued, which a junior grantee has not, and that the purpose is to 
remove a cloud overshadowing a previously acquired title. O'lielley v. 

I Clayton, 2 D. & B., 246, following the elaborate discussion of the point 
, by Daniel, J., delivering the opinion in Crow 21. Holland, 4 Dev., 417. 

1 I t  is not less necessary that the junior grant, sought to be vacated, must 
have issued "against law, or been obtained by false suggestion, 

I ( 34 ) surprise or fraud," to invalidate i t  as a conveyance, and put it 
out of the way of the aggrieved party. Miller v. Twit ty ,  3 

I 
D. & B., 14. 

The facts ascertained by the court clearly fail to bring the case 
within the operation of the law, so as to entitle the plaintiffs to the 
relief they demand, unless, as their counsel maintain, their grant em- 
braces the whole of Walker's Island, with its water boundaries, and is 
not circumscribed by the specific lines that follow the calls and general 
designation of that Island. For i t  is definitely found that if those lines 
are pursued the defendants' land lies wholly outside of them, and as there 
is no interference, the plaintiffs have no claim to possess an interest in 

. the latter, and cannot, in  the sense of the law, be an aggrieved party. 
So the solution of the controversy depends entirely upon the con- 

struction to be put upon the descriptive terms contained in the grant 
to Dunton. Does the call of the land as "known by the name of Walker's 
Island," notwithstanding what follows as a specific designation by dis- 
tinct and definite boundaries of its extent, control in the construction? 
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While the words recited, unconnected with others, will embrace a 
water-bound tract as an island is such, yet upon every well settled rule 
of interpretation, subsequent restrictive words, giving and defining its 
boundaries, must have the effect of qualifying the preceding general 
designatioii. 

The Island determines, as does the mention of the county, the locality 
of the land granted; the particular description, what portions is in- 
tended, aud thus the general and true intent is reached, and an apparent 
repugnancy avoided, and the deed rendered self-consistent. 

I t  cannot be necessary to cite authority in  the support of so manifest 
a proposition, and we refrain from prosecuting the discussion. As 
then, the land described in the defendants' grant, is not embraced in 
that of the plaintiffs; the latter have no standing in  court to make com- 
plaint of the action of the grantee White, under the statute, as 
they have no claim to the land granted to  him, nor was his ( 35 ) 
grant unlawful. 

This being the only exception in  the record of which we can take 
notice in the appeal, and it being untenable, i t  must be declared that, 
there is no error, and we affirm the judgment. 

Affirmed. 

Cited: McNamee v. Alexander, 109 N.  C., 246; Cox v. McGowan, 
116 N.  C., 135; Wyat t  v. Mfg. Co., 116 N.  C., 282; S. v. Bland, 123 
N.  C., 739; Peebles v. Graham, 128 N. C., 221; Henmy v. McCoy, 131 
N. C., 588; Modlin v. R. R., 145 N. C., 230; Gaylord v. McCoy, 158 
N. C., 327; Potter v. Bonner, 174 N.  C., 21; Wearn v. R. R., 191 
N. C., 583. 

THE EASTERN LAKD, LUMBER ASD AIANUFACTTRIKG COMPANY v. 
THE STATE EOARD OF EDUCATION AND 1%'. G. LEWIS. 

T a x  Title-Forfeiture-Efuidence-Xwamp Lands-Innocent 
Purchaser. 

1. One claiming land under a tax sale, must show that the delinquent tas- 
payer was the owner of the land at the time of the sale (or when the lien 

and that taxes were 
t all of the existing prererliii- 

deed, unsupported by 
evidence, de hors, in the absence of any statutory provision, are not 
evidence of these facts. 

2. Forfeiture of an estate once vested will never be presumed. 
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3. An estate in lands did not become forfeited for failure to list and pay 
taxes under chapter 36, Laws of 1842-'43, until the Statc, or its represen- 
tatives, had the facts, upon which the forfeiture depended, determined by 
some proceeding in which the grantee might be heard, or put upon notice, 
that the forfeiture was claimed; but now, under that act as amended, 
section 2522 of 1"he Code, the State Board of Education may assert its 
title by reason of the forfeiture, by taking possessiou of or causing the 
lands to be surveyed. 

4. A forfeiture will not be enforced against a purchaser for  value, who had 
no notice of alleged default of those under whom he claims. 

THIS is civil action which was tricd before Nontgomery, J., at June 
Term, 1887, of PASQUOTANK Superior Court. 

The object of the suit is to restrain the defendants from expelling 
the plaintiffs, thcir agents and servants from the lands in  con- 

( 36 ) troversy (under see. 1121 of The Code), and to remove cloud 
upon their title. 

Thc following are the material parts of the "case agreed" and sub- 
mitted to the court for its judgment thereupon: 

'(The land in controversy was granted by the State to John Gray 
Blount, '7 September, 1795. 

On 24 March, 1873, the heirs at  law of said John Gray Blount, for 
a consideration of $1,014, conveyed their interest in  said land to B. I?. 
Sikes, with special warranty only. 

B. I?. Sikes executed a deed to Baird, Roper & Co., in  March, 1873, 
for said land, and thereafter, by a regular series of conveyances, it 
came to the plaintiff, a duly incorporated company, by deed dated 31 
May, 1887. 

The land is of the character kno& as 'Swamp Lands,' and was not 
cultivated, or actually occupied, by any one up to 24 March, 1873. 
Very shortly after that, to wit, 15 May, 1873, Baird & Roper com- 
menced to work and occupy the same, and continued so to do constantly 
till plaintiff brought this action in  1887. 

Si i~ce 1873 these lands, under tho boundaries set forth in the com- 
plaint, have been in the actual possession of plaintiffs and those under 
whom they claim. 

Prior to March, 1873, no one had actual possession thereof. 
The defendant, the State Board of Education, show a deed, as part 

of their claim to this land, signed 'James Hoskins, sheriff of Tyrrell 
County, N. C., to Nathaniel&*nder, Governor,' purporting to con- 
vey the said land for taxes d& by Thomas Fitts, as property of Thomas 
Fitts, which is dated 26 October, 1807. 

The original thereof is now on file in  the Secretary of State's office, 
pasted in  a book marked 'Old Deeds, Lands Sold for Taxes.' 
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I t  is admitted that, on 10 March, 1801, John G. Blount executed a 
deed to one William Orr for 6,375 acres of land, in tvhich deed, in 
describing the land conveyed therein, a call is made 'to a pine, 
Fitts' and Blount's corner,' 'then with Fitts' line,' etc. This ( 37 ) 
land, so conveyed to Orr, is a part of the Blount grant before 
named, but is no part of the land in  controversy in  this action, nor is it 
any part of the land described in the deed from Hoskins, sheriff, to 
Alexander, Governor. 

The lands in controversy, and described in  the Blount grant, were 
never listed for taxation by John Gray Blount, or any other person, 
from the year 1817 up to his death, in  1833, nor did he ever pay any 
taxes thereon during that period nor were any taxes levied thereon. 

There is no evidence as to whether he listed them and paid thereon 
prior to 1817, or not. 

The tax lists of Tyrrell County are in existence since 1817, and up 
to 1874, and the lands do not appear as listed thereon. The tax lists 
prior to 1817 are not in existence. 

Since Baird & Roper purchased the lands in  March, 1873, they regu- 
larly listed them in Dare County and paid taxes thereon. 

The said lands formed a part of Tyrrell County until Dare County 
I was formed, pursuant to an act of the Legislature, when they became 

a part of'Dare County. 
After the death of John Gray Blount, in  1833, his heirs at law, 

i under whom plaintiff claims, never listed said lands for taxes, and never 
paid any taxes thereon. The heirs of John Gray Blount never claimed 
the lands, nor any part thereof, until March, 1873, when they con- 

I veyed their interest to Sikes, as hereinbefore stated. John Gray Blount, 
nor his heirs at law, never made any effort to redeem said lands if they 
were forfeited. 

The defendant Board commenced to survey these lands, to wit, the 
said Blount grant for 90,000 acres, in  September, 1887, and surveyed 
all the land lines of the grant, and, knowing the water lines, finished 
the survey by 1 November, 1887. 

In  Decemker, 1867, the defendant Lewis, then agent for the ( 38 ) 
Literary Fund, and under its instructions, started with a pro- 
posed purchaser to inspect and sell these lands, but owing to high water 
did not succeed in  reaching them. 

These lands were commonly known and designated in the neighbor- 
hood and in Tyrrell County as 'State La~ds , '  and were generally so 
called, but Baird &: Roper, and those claiming under them, never knew 
of it. 

Baird & Roper, and those who succeeded them, paid valuable con- 
sideration for the lands, and had no notice of the alleged title of the 
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defendants, other than the registration of the 'Hoskins Deed,' if that be 
notice; and plaintiffs had no actual notice of that deed when they 
bought. 

There is no deed on record or in  existence, so far as the parties hereto 
know, from John Gray Blount to Thomas Fitts. 

Baird & Roper, and those succeeding them, paid no arrearage8 of 
taxes prior to March, 1873. 

The defendant, 'The State Board,' claims the lands in controversy: 
1. Under the tax sale and deed by Hoskins, sheriff, to the Governor. 
2. That these lands were forfeited to the State under act of 1842, 

ch. 36, and became vested in  the defendant Board by the Legislature, 
because they were never listed for taxation from 1817 to 1873, and no 
taxes paid thereon, and no claim made by the heirs of the grantee 
Blount, during that time. 

3. If judicial process be necessary to declare a forfeiture, that the 
said lands be now declared forfeited. 

I t  is admitted that the plaintiff owns the lands i n  controversy through 
a regular chain of title from the State, unless the same is defeated by 
the claims of the defendant Board, as hereinbefore set forth. 

There is no evidence of any other survey or actual entry by 
( 39 ) the defendant or its predecessors, except as herein stated." 

Upon the facts as stated in the case agreed, the court was of 
the opinion that plaintiffs are the owners of the land in  controversy, 
and gave judgment accordingly. 

Defendant excepted, and assigned as error, that upon the facts, as 
stated, judgment ought to have been given for defendants, as prayed 
for in their answer, and according to their various claims as stated in 
the case agreed. 

Exception overruled, and defendant appealed. 

W. D. Pruden and L. N. Bangs for plaintifs. 
Bttorney-General (and Geo. H. Brown, Jr., by brief), for defendants. 

MERRIMOX, J. On the argument the counsel for the appellant prop- 
erly conceded that the plaintiff, appellee, shows tipparenth title to the 
land in  controversy, because i t  shows a grant therefor from the State 
to John Gray Blount, dated 7 September, 1795, and that i t  derives title 
from him through sundry mesne conveyances, the regularity and suffi- 
ciency of which, as to order and form, are not questioned. 

But the appellant conterids first, that the grantee Blount conveyed the 
land before 1808 to Thomas Fitts, and that the deed mentioned of the 
sheriff, executed to the Governor, purporting to convey the land to him 
for unpaid taxes of Thomas Fitts for that year, had the effect to vest the 
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title thereto in the State, and therefore the mesne conveyances relied 
upon by the appellee passed no title to;  and, secondly, that by the 
force and effect of the statute (Acts 1842-43, ch. 36; The Code, see. 
2522), the land was forfeited, and became forfeit to the State for 
unpaid taxes, and because the same was not listed for taxation from 
the year 1817 to 1873. 

First, as to the effect of the deed from the sheriff to the Governor. I t  
does not appear from any competent evidence that Fitts ever owned 
the land described in it, or that he was liable to pay taxes on 
that account, or that i t  was listed by him, or another for him ( 40 ) 
for taxation, or that taxes were assessed against or levied upon 
it as to him or any other person for the year 1806. Nor does it ap- 
pear that any of the prerequisites to a sale of land to pay taxes, as 
required by law at the time of the supposed sale, were in  any respect 
observed and complied with by the sheriff and other officers connected 
with the public service in respect to taxes. The recitals in  the sheriff's 
deed, in the absence of statutory provision making them such, were not 
evidence that they were complied with, without evidence de hops the 
deed that they were; the deed itself was wholly ineffectual for the pur- 
pose contemplated by it. This, as to such deeds, is too well settled to 
admit of question. Register v. Bryan, 2 Hawks, 17;  Fox v. Btafford, 
90 X. C., 296, and numerous cases there cited; Bailey's O m s  Probandi, 
276, e t  seq. 

I t  was suggested on the argument that the statutes (Acts 1885, ch. 
177, see. 42; Acts 1887, ch. 137, secs. 73, 74), whicb, provide that a 
sheriff's deed for land sold to pay taxes shall be presumptive evidence 
of certain material facts essential to render such deed effectual, might 
apply in this case. They certainly do not apply in  terms, but they 
have reference to sales of land for taxes made as provided in, and in 
pursuance of them. There is nothing in  them going to show by impli- 
oation that they were intended to  have a retroactive operation, nor 
have they such effect. They do not apply in this and like cases that 
arose before they were enacted. 

It was further contended on the argument, that the deed of the sheriff 
was an ancient deed, and proved itself, and it was therefore evidence of 
title in the State. The rule invoked does not apply. There was no 
question that the deed was or was not executed; that it was, was not 
denied, and it so appeared; but, accepting it as proven, i t  was in and 
by itself ineffectual as a conveyance, and as evidence of title, 
and, for reasons already stated, it did not pass the title to the ( 41 ) 
State. Moreover, if the deed were ancient and treated as color 
of title, it does not appear that the State, or any agency of it, ever had 
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possession of the land claiming under it, nor is there any evidence of 
acts of ownership of it, continuous or otherwise, by the state or any of 
its agencies, until 1887, when the appellant had i t  surveyed. Possession 
under this deed, in any aspect of it, was necessary to give it effect as an 
instrument of conveyance. P l u m m e r  v. Bnskerville, 1 Ired. Eq., 252; 
Davis v. Higgilzs, 91 N. C., 382. 

Secondly, as to the alleged forfeiture: I t  does not appear that the 
original grantee, or other herson, listed the land in  for taxa- 
tion from the year 1806 until the time of his death in  1833, nor that 
he or any other person paid taxes on account of the same during that, 
or any part of that time, nor did he or any other person during that 
time have actual possession of it, or exercise authority actively over i t  
by acts of ownership of any kind, nor did his heirs after his death, until 
24 March, 1873, when they conveyed the same by their deed to B. F. 
Sikes, through whom the appellee claims and traces its title. The grant 
passed the title to the land from the State to the grantee, and, notwith- 
standing the latter's default as to the payment of taxes on account of 
it, in  the nature of the matter he had, and continued to have, the title 
to and actual or constructive possession of the land during his life-time 
ever after the execution of the-grant, until he parted with such title and 
possession by a proper conveyance, or until some other person took and 
held actual possession of the land adversely to him, for such length of 
time under such circumstances as gave the trespasser a good title to it, 
or until he perfected his title thereto, and i t  became forfeit to the 
State; and at  hi,s death such title and possession descended to his heirs, 
or passed to his devisees, if he left a will, and they, respectively, had 

the like title and possession, notwithstanding their like default 
( 42 ) as to the payment of taxes, until they in  like manner and for 

like causes parted with the same. 
So far  as appears, the grantee did not, in  his life-time, voluntarily 

part with his title to the land, by any conveyance thereof, nor did his 
heirs after his death, until in March, 1873, nor did they lose such title 
and constructive possession by the adverse possession, with color of title 
or otherwise, of a trespasser. Nor did the mere failure of the grantee, 
or that of his heirs after his death, to list the land for taxation and to 
pay taxes on account of the same, divest the grantee in his life-time, or 
divest his heirs after his death, of such title and possession, unless the 
land became forfeit to the State by the mere force and effect of the 
statute (Acts 1842-43, ch. 36)) without any interference on the part 
of the State or any of its agents by acts of ownership, or by any action 
or judicial proceeding to ascertain and declare a forfeiture of the 
land to the State. 
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The appellant contends that the act just cited had such effect, because 
i t  in broad sweeping terms so 'provides, as follows : "That any person 
or persons who have heretofore at  any time obtained a grant or grants 
from the State for any swamp lands in  this State, and who, or their 
heirs or assigns, have not regularly listed the same for taxation and 
paid the taxes due thereon to the person or persons entitled to receive 
the same, such person or persons so having obtained such grant or 
grants, their heirs or assigns shall forfeit  and lose all right, title and 
interest i n  the said swamp lands, and the same shall, ips0 facto, revert 
to and be vested in  the State, unless such person or persons, his heir 
or their heirs or assigns shall, within twelve months from the passage 
of this act, pay to the sheriff of the county in which said lands lie all 
the arrearages of taxes due on the said lands, with the lawful interest 
thereon from the time said taxes ought to have been paid." The ap- 
pellee, on the contrary, insists that this statutory provision, 
properly interpreted, fairly implies that the prescribed forfeiture ( 43 ) 
cannot take effect and revest the title to the land in the State 
until the latter shall, in some way, take proper action to ascertain, 
declare and give effect to the alleged forfeiture, giving the defaulting 
party opportunity to be heard in his defense; and that if this is not so, 
then the provision is unconstitutional and void, because it affords the 
defaulting party no opportunity to be heard in  defense of his right 
before a judicial or other tribunal. 

The strong presumption is that this statute harmonizes with the 
Constitution, and is valid; but we are not called upon to decide that 
i t  is or is not so, because this Court interpreted in  Phelps  v. Chesson, 
12 Ired., 198, and expressly decided that inasmuch as neither the State 
nor its assigns (the immediate predecessor corporation of the present 
defendant appellant) had taken any proceedings, or in  any way signi- 
fied an election to defeat the estate of the alleged defaulting party, i t  
was still i n  him, and he was entitled to maintain his action. 

The counsel for the appellant seemed to question the correctness of 
that interpretation. We think it is reasonable and just, and it seems to 
us fully warranted, certainly by the spirit and reason of the statute. 
I t  is not to be presumed or merely inferred, that the Legislature in- 
tended to deprive the grantee of his estate without affording him oppor- 
tunity, i n  some affirmative way, that actively puts him on notice to 
defend his right, if he shall see fit, and an intention to do so could 
only appear by clear and explicit terms, leaving no doubt as to such 
intent, and we forbear to say here whether such an enactment would or 
would not be of 'force for any purpose. The reasonable inference is 
that the Legislature intended to allow such opportunity, and it suffi- 
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ciently appears that it has done so. The court said in  the case last 
cited, with much point and force, that "the law books teem with 

( 44 ) cases fixing the principle that an estate once vested cannot be 
defeated by a condition or forfeiture, without some act on the 

part of the grantor or his heirs by which to take advantage of the con- 
dition or forfeiture, even when the words of the condition are, "the 
estate shall therefore be void and of no effect," which words have the 
same legal import as ips0 facto void. I n  this act, after the emphatic 
declaration that the land shall ipso facto revert to and be vested in the 
State, there is the qualification, unless such grantee, his heirs or 
assigns shall, within twelve months pay the taxes, etc. This shows con- 
clusively, that it was contemplated to have some proceeding on the part 
of the State or its assignees, the president and directors of the literary 
board, so as to give the grantee, his heirs or assigns, "a day in  court," an 
opportunity to show that the arrearages of taxes had in fact been paid 
within the year." And we may add that the strong words, '(shall ipso 
facto revert to and be vested in the State," are used to imply that the 
grant need not be canceled, and that no deed of conveyance shall be 
necessary to revest the title in the State-the statute had such effect 
when and as soon as the forfeiture is made complete by sume sufficient 
act of its own or some adequate proceeding to that end. Moreover, it is 
not declared in  .the statute that the land shall at once be for fe i t  to the 
State on such failure to list the land for taxation and to pay the taxes 
due on account of it, or at the end of twelve months next thereafter. 

The interpretation thus given is in harmony with the statute (dcts 
1850-51, ch. 102, sec. 2), declaratory of the meaning of the statute 
interpreted. While this declaratory statute could not determine the 
meaning of that to which it refers-that being the province of the 
courts-still i t  goes to show that the Legislature was satisfied with the 
decision of this Court. Repeatedly, since it was made, the Legislature 

has acted upon the subject to which i t  relates, and the law, as 
( 45 ) settled by it, has not since been disturbed. I t  may, and should 

be regarded as settling the meaning of the statute to which it 
refers, and in a may entirely satisfactory to the legislative branch of 
the government. We are not at liberty, nor are we in the least inclined 
to disturb the decision or to doubt its correctness. 

Neither the State nor the defendant, nor "The President and Di- 
rectors of the Literary Board of North Carolina," nor any agency of 
the State ever after the alleged 'forfeiture of the land in question took 
possession of it, or surveyed it, or brought any action, or took any pro- 
ceeding whatever, or did any act whereby to enforde such forfeiture, 
or to make the same complete and effectual, or to signify the intention 
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of the State or its assignees to defeat the estate of the grantee in  his 
life-time, or that of his heirs after his death, or that of those claiming 
under them, and caused the land to '(revert to and be vested in the 
State" until 1887, when the defendant caused the same to be surveyed. 
This survey was not made until about fourteen years next after Baird, 
Roper & Co., through whom the appellee claims, purchased the land 
from B. F. Sikes. During all that time they, and those claiming under 
them, including the appellee, respectively, regularly listed the lands 
for taxation and paid the taxes due on account of the same, and they had 
no notice of the alleged title of the defendants. 

I t  is contended that the survey thus made was sufficient notice of 
the purpose of the State, through the defendant and the State Board 
of Education, to insist upon the forfeiture of the land, and perfect the 
same so as to cause the land to "revert to and be vested in  the said 
board (The State Board of Education), upon the same trusts as they 
hold the other swamp lands," etc., as provided by the statute (The 
Code, see. 2522). We cannot think so. The statute contemplates that 
the forfeiture shall be made complete and effectual with reasonable 
promptness. Until it is thus perfected the grantee or his heirs 
or his assigns, accordingly as one or the other of them may ( 46 ) 
have the title to the land, continue to have it, and can pass the 
same to any person who may buy i t  in good faith. The statute does 
not contemplate a forfeiture as against such purchaser in  good faith. 
I t  does not so provide in  terms, or by just and necessary implication, 
and a forfeiture is not intended unless it so appears by express words 
i n  the statute or by such implication. Forfeitures are never created, 
and do not arise by mere inference. The statute appears, substantially, 
now as i t  did when i t  was at first enacted and amended, and i t  provides 
that "Any person, his heirs or assigns, having at any time obtained a 
grant from the State for any swamp lands which hava been surveyed or 
taken possession of by the State Board of Education or their agents, 
and shall not have regularly listed the same for taxation and paid the 
taxes due thereon to the person entitled to receive the same, and such 
grantee and his heirs or assigns shall forfeit,'' etc. I t  will be observed 
that the forfeiture is limited, and extends only to the grantee and his 
heirs or assigns; it does not embrace the purchasers of the land from 
them boncc fide; i t  is not declared that the latter shall forfeit the land 
for the default of the former, nor that the lands shall be forfeited for 
such default, while the title thereto is in the innocent purchaser, nor 
can the Court infer 'that the Legislature so intended. 

By the term ('assigns," as used in the statute, is not meant purchmerb 
of the land from the grantee or his heirs after the grant had issued, 
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but persons to whom the grantee had assigned his right to have the 
grant before the same issued, and to whom i t  was issued by virtue of 
such assignment. I t  frequently happened that persons would take 
proper steps-make proper entries of swamp lands, and as well other 
lands, and having acquired a right to have a grant for the land so 

entered, could sell and assign such right before it was issued, and 
( 47 ) the assignee would obtain the grant from the State. The pur- 

pose of the statute was, and is, to embrace such "assignees." I t  
would be unreasonable and unjust to make the forfeiture apply to the 
land when and after the title thereto had passed to innocent purchasers. 
There is no provision in  the statute that implies such purpose-the con- 
trary appears, in that i t  is expressly declared that the forfeiture shall 
apply only to "swamp lands which have been surveyed or taken posses- 
sion of," etc. Such manifestations of purpose on the part of the State 
to enforce the forfeiture is intended to give notice of its purpose, not 
only to the "grantee and his heirs or assigns," but as well to all other 
persons who may wish to purchase or have anything tq do with the land. 

Hence the survey made by the appellant in 1887, fourteen years after 
the heirs of the grantee had sold and conveyed the land to the pur- 
chasers, who had no notice or knowledge of the forfeiture unperfected, 
could not affect adversely such innocent purchaser. The agencies of 
the State failed to comply with the requirements of the statute in apt 
time, that is, within the time prescribed by law, and while the title to 
the land remained in the grantee and his heirs. As they failed to do 
so, neither the statute nor the State will allow them, after the lapse of 
many years, to disturb the rights of innocent purchasers, who have 
regularly listed the lands for taxation and from time to time have paid 
the taxes due op account of the same. 

I t  is admitted that the appellee has shown "a regular chain of title 
from the State, unless the same is defeated by the claims of the de- 
fendant (appellant) board." We are of opinion that the title of the 
appellee thus admitted has not been overthrown by anything shown by 
the appellant, and therefore the judgment must be 

Affirmed. 

Cited: Parish v. Cedar Co., 1 3 3  N.  C., 481; Board of  Education v. 
Remick, 160 N .  C., 566. 



N. C.] SEPTEMBER TERM, 1888. 

( 48 
JOSEPH B. SPIVEY ET AL. v. THOS. J. HARRELL ET AL. 

1. Judgments are conclusive against all parties thereto until they are duly 
reversed or set aside for fraud or  irregularity. 

2. Where the action or proceeding, in which a judgment has been rendered is 
ended, the remedy for any fraud therein is by an independent action, but 
where it is sought to be avoided for irregularity, the remedy is by a 
motion in the cause. 

3. Where the defendant alleged in his answer that the plaintiff, at a judicial 
sale of land, had bid off the property under a parol promise that he would 
convey it upon the defendant's repaying the purchase money, and a little 
advance: Held,  that no trust or contract, which a Court of Equity would 
enforce was created. 

THIS was a civil action for the recovery of land, tried before 
dvery, J., at Fall  Term, 1887, of BERTIE Superior Court. 

The following is so much of the case settled on appeal as is material 
to the questions decided : 

"The plaintiffs put in evidence the record of a special proceeding 
entitled A. Wilsofi et aL v. T.  J .  Harrell. I t  was admitted to be the 
record of the Superior Court. I t  was admitted by all parties that the 
four defendants (other than T. J. Harrell) who are mentioned in the 
pleadings, owned each one undivided twenty-fifth of the land in con- 
troversy, and that at  the sale under said special proceedings, defendant 
T. J. Harrell, was made a party, and assented to the sale by virtue of 
said proceeding, but he alleged that he assented to the said sale on the 
parol agreement set up in  the answer, and which is denied by plaintiffs. 

The defendant Harrell moved the court to submit an issue as to 
whether the plaintiffs agreed to purchase and reconvey to him, as 
alleged in  the answer. Plaintiffs objected on the ground that the par01 
agreement set up was not sufficiently definite in alleging that plaintiff 
was to repay the purchase money, with 'a little advance.' De- 
fendant Harrell insisted that the jury should also ascertain on ( 49 ) 
an issue submitted, what was 'a little advance.' The court 
refused to submit either of the issues asked, and defendant Harrell 
excepted. The court submitted the issue whether the plaintiffs were 
the owners in  fee simple of twenty-one undivided twenty-fifths of the 
land in  controversy when the action was brought. He  instructed the 
jury on said issue, among other things, that the defendant Harrell was 
concluded by the record in the special proceedings from claiming any 
interest in the land sold under said proceeding, as against plaintiffs. 

71 



IS T H E  SUPREME COURT. [I01 

Defendant Harrell excepted. There was a verdict for the plaintiffs. 
The defendant T. J. Harrell appealed, on the ground that the court 
erred in refusing to submit the issue proposed, and i n  the instructions 
given." 

M o  counsel for plaintiffs. 
J .  E. Moore for defendant .  

MERRIMON, J., after stating the case: Unquestionably the appellant 
is bound by the judgment in  the special proceeding mentioned, and will 
continue to be until, and unless it shall be set aside for irregularity, or 
declared void for fraud. The court, in that proceeding, had jurisdic- 
tion of him and the subject matter thereof, and moreover, he consented 
to the judgment. 

The answer of the appellant to the complaint is very indefinite, and 
i t  is not at all clear whether his purpose by it was to attack the judg- 
ment in  the special proceeding for fraud, or whether his purpose was 
to allege a parol agreement, by which the appellees were to purchase 
the land mentioned in  the proceeding at the sale thereof, made in pur- 
suance of the judgment mentioned, and then convey the same to him 
for a stipulated consideration, and insist that thereby a parol trust was 
created in  his favor, but we think that whether his purpose be the 

one or the other the judgment must be affirmed. 
( 50 ) I f  the purpose be to attack the judgment in  the special pro- 

ceeding for fraud, as that proceeding is ended, this must be 
done by an independent action for that purpose. I f  the judgment is 
for any cause irregular, i t  might be set aside by a proper motion in 
the proceeding. Fowler  v. Poor,  93 N.  C., 466, and the cases there 
cited; Brickhouse  v. Xutton,  99 N. C., 103. 

I f  the purpose was to allege an agreement and a parol trust created 
by it in  favor of the appellant, then we concur with the court below, 
in  the opinion that no sufficient agreement is alleged. The allegation 
of the answer in  this respect is that "prior to the alleged sale he (the 
appellant) had an agreement with Spivey, that said Spivey was to buy 
the land and let defendant have it, said Spivey agreeing to do so, this 
defendant paying him a little advance upon it, or a little more than he 
should give," using the word "little." 

I t  is not alleged that the appellees purchased the land for the appel- 
lant, or that the latter supplied the money to purchase it-on t h e - i n -  
trary, the appellees were to purchase it for themselves, and afterwards 
sell i t  to the appellant at a '(little advance7)-whatever that might 
mean-upon the price they paid. The agreement specified no certain 
price to be paid, nor one capable of being reduced to a certainty. At 
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most, the appellee agreed by par01 to sell to the appellant a certain 
interest in land a t  a price not fixed. This created no trust, and no 
contract that a court of equity will enforce. 

No such issue as that proposed by the appellant was raised by the 
pleadings, and the court properly refused to submit i t  to the jury. 

Affirmed. 

J. I<. ASD P. L. REA r. TVILLIAN H. HAMPTOK AITD JAMES B. NICIEOLS. 

Constitution-Statute-Cfenmal Assmbly-Fisheries-Navigable 
Waters-NuisancerInju.nction. 

1. The Legislature has complete authority to regulate the manner of exer- 
cising the common right of fishing in the navigable waters within this 
State, and to make provision for the removal of any obstruction and 
nuisance thereto. 

2. The statute-The Code, see. 3383-making it unlawful for persons to fish 
with Dutch or Pod nets in certain waters, and authorizing the sheriff to 
remove them, when so employed, is not in conflict with the Constitution. 

THIS was an appeal from a judgment of Graves, J., rendered at Feb- 
ruary Term, 1888, of BERTIE Superior Court, granting a perpetual in- 
junction restraining the defendant from removing the stakes of the 
plaintiff under section 3383 of The Code. 

The plaintiffs, in  substance, alleged that they were the owners of 
certain traps and lawfully and rightfully engaged in  fishing in the 
waters of Albemarle Sound, near the Bertie shore, and were operating 
certain traps for taking fish, called Long Island Fish Traps, and that 
the defendant threatened to tear down and destroy said traps, and 
unless restrained great and irreparable damage will be sustained by the 
plaintiffs, and they ask for an injunction. 

The answer of the defendants admits that the plaintiffs were the 
owners of certain traps, but deny that they were Long Island Traps, 
or that the plaintiffs were rightfully and lawfully fishing i n  Albemarle 
Sound, and say that they were using Dutch or Pod nets, and fishing 
with traps, and within the distance from the mouth of Roanoke River 
prohibited by section 3383 of The Code. 

The following is the case settled on appeal: 
The defendants had applied to the sheriff of Bertie County 

to remove the nets, etc., of the plaintiffs, in  accordance with ( 52 ) 
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section 3383 of The Code, alleging the nets of plaintiffs to be Dutch 
nets or Pod nets, and that they were fished within two miles of the  
mouth of Roanoke River, and they were proceeding to remove the 
same. 

Thereupon the plaintiffs brought this action to restrain the defend- 
ants, and the same coming on to be heard, and it appearing that there 
were two questions of fact arising in  the case, his Honor empanelled a 
jury to ascertain the same for his information, and submitted to them 
the following issues : 

Were the nets fished by plaintiffs Dutch or Pod nets? 
Were the nets fished within two miles of the mouth of Roanoke River 8 
To both of said issues the jury responded, Yes. 
Thereupon the plaintiffs moved for judgment for a perpetual injunc- 

tion, notwithstanding the findings of the jury, and the defendants moved 
for a judgment dissolving the injunction. 

His  Honor rendered judgment as prayed by the plaintiffs, and the 
defendants appealed. 

P r u d e n  & B a n n  filed a brief for plaiatif fs.  
George V .  S t rong  ( a n d  J .  E.  Moore filed a b r i e f )  for defendants .  

DAVIS, J., after stating the case: By section 3383 of The Code, it i s  
made "unlawful for any person to set or fish a Dutch net or Pod net in 
Roanoke River, Cashie or Middle River, or within two miles of the 
mouth of said rivers, or within one mile of the mouth of any other 
river emptying into Albemarle Sound, . . . and all persons who 
shall set or fish any such net in said sound, shall pull up and remove 
the stakes used for the same by the first day of June next succeeding 

the fishing season, and if any person shall set or fish any Dutch 
( 53 ) net or Pod net in said sound, in violation of this section, he 

shall be guilty of a misdemeanor, and be subject to a penalty of 
three hundred dollars to be recovered by any person in the Superior 
Court of the county in which the offense shall be committed. And the 
sheriff of such county shall, when requested, remove any portion of 
such nets set or fished in violation of this section, at the cost of the 
violators," etc. 

The facts found show that the plaintiffs mere fishing in Albemarle 
Sound with Dutch or Pod nets, and within two miles of the mouth of 
Roanoke River, in violation of section 3383 of The Code, under which 
the defendants claimed the authority to have plaintiffs' nets removed, 
but counsel for plaintiffs insist that the last clause of section 3383 is 
in violation of section 17 of Article I, of the Constitution, and if so 
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they had a right to enjoin the defendants. This presents the question: 
Were the defendants threatening or about to deprive the plaintiffs of 
any liberty, privilege or property contrary to the law of the land? 

Albemarle Sound being navigable, the plaintiffs had no right to a 
several fishery in  its waters, and the State had the undoubted right to 
regulate the exercise of the common rights of fishing therein, and to 
impose such limitations and restrictions on the exercise of the rights 
as it might deem wise and just. 

The Constitution of the State; unlike that of the United States, con- 
tains limitations on, and not grants of, legislative power. Albemarle 
Sound being navigable, is not subject to entry, and every citizen of the 
State has the liberty and privilege of fishing therein, subject to such 
regulations of the right as the Legislature may establish. Cready v. 
Virgiaia, 94 U .  S. Reports, 391; Skinner v. Hettrick, 73 N.  C., 53; 
Hettrick v. Page, 82 N.  C., 65, and cases cited. Unless the plaintiffs 
have some right, privilege or property in  these waters, or some 
right to obstruct others in  the use of them for fishing purposes, ( 54 ) 
under rules and regulations and by methods allowed by law, we 
fail to see what right they have to complain, unless that right be to 
invoke the Constitution as a protection to them in violating the law. 

The relief sought in Hettrick v. Page, supra, was not unlike that 
sought by the plaintiff in this action. I t  was, like this, an application 
for an injunction to prevent the removal of stakes or any obstruction 
of the plaintiffs' in their use, which the defendants were threatening to 
do, under chapter 115 of the Acts of 1875. (The Code, sec. 3383.) I n  
that case the stakes were put up for operating Pod nets in violation 
of the act, and they were required to be removed by the day named. The 
Chief Justice said: "The presenlce of them (the stakes) in the sound 
after that date is a public nuisance, and this Court is asked to assist 
him (the plaintiff) in maintaining it in  violation of his duty under the 
law, and to prevent its being obeyed. The proposition is a novel one, 
and no court will listen to such an application.'' 

While it is true, as insisted by the plaintiff, that an action will not 
lie against a person unlawfully obstructing a highway at the instance 
of one who has sustained no special damage, and redress must be sought 
for the public wrong on behalf of the public, it by no means follows that 
a person obstructed, or indeed, any one else, may not himself, remove 
the impediment to his passing without incurring personal liability to 
the owner of the property removed." 

The question of the constitutionality of the act was not raised in 
Hettrick v. Page, as in this, and we are referred by counsel to Hoke v. 
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Henderso%, 4 Dev., 1, and to Vanm v. Pipkin,  77 N. C., 408. We fail 
to see the analogy between those cases and this. They only decide that 
a person holding an office has a property in  his office, of which he can- 

not be deprived while the office remains, without violating the 
( 55 ) Constitution-it is property of which he cannot be deprived 

"but by the law of the land." 
The counsel also cites Cooley Const. Lim., 362, et sequiter, Ames v. 

Port Huron Co., 11 Mich., 139 ; Rockwell v. Morimg, 35 N.  Y., 302, and 
W y n h a m  v. T h e  People, 3 Eernan, N: Y. Court of Appeals, 378. I t  
is said in  Cooley Const. Lim., "A vested right of action is property in 
the same sense in which tangible things are property, and is equally 
protected against arbitrary interference. . . . Nor can a party, by 
his misconduct, so forfeit a right that it may be taken from him with- 
out judicial proceedings, in which the forfeiture shall be declared in 
due form. Forfeitures of rights and property cannot be adjudged by 
legislative acts, and confiscation without a judicial hearing after due 
notice, would be void, as not having due process of law. . . . And 
if the Legislature cannot confiscate property or rights, neither can it 
authorize individuals to assume, at  their option, powers of police which 
they may exercise in  the condemnation and sale of property against 
their regulations, or for the satisfaction of their charges and expenses 
i n  its management and control, rendered or incurred without the con- 
sent of its owners. And a statute which authorizes a party to seize the 
property of another without process or warrant and sell i t  without 
notification to the owner for the punishment of a private trespass and 
to enforce a penalty against the owner, can find no justification in  the 
Constitution." 

As the Legislature had the undoubted right to regulate the manner 
in  which the right of fishing in Albemarle Sound should be exercised, 
the plaintiffs had no right to fish in  its waters in  any mode not allowed 
by law. The facts found show that they were fishing in violation of 
law, and it would be singular if they could ask the law to protect them 
in its violation. 

They had put their stakes and used their nets where i t  was unlawful 
to put and use them. The stakes and nets were unlawfully 

( 56 ) there by the act of the plaintiffs, and not against their "consent," 
as were the trespassing animals in RocktueZl v. Morimg, cited by 

CooZey, J., and if they did not remove them and thus abate the nuisance 
themselves, they could be removed and the nuisance abated in the mode 
prescribed in the act regulating fishing in the sound. Cooky,  J., in dis- 
cussing the police power of the State, says "that each state has com- . 
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plete authority to provide for the abatement of nuisances, whether they 
exist by fault of individuals or not." H e  also says ('the State has the 
authority to make extensive and varied regulations as to the time, mode 
and circumstances in  and under which parties shall assert, enjoy or 
exercise their right without coming in conflict with any of those con- 
stitutional principles which are established for the protection of private 
rights or private property." Const. Lim., 596. 

Upon a careful examination of the authorities cited by the learned 
counsel for the plaintiff, we do not think that they warrant the conclu- 
sion that the act in  question is unconstitutional. The plaintiffs had no 
such "vested rights" as were contemplated in the citation of counsel 
from Cooley's C o y t .  Lim. 

The case of Ames'v. The Port H u r o ~  Log Driving and Booming go., 
11 Nich., 139, in which an act of incorporation which gave to the de- 
fendant company extensive powers over the logs and lumber of others 
on the Black River, a navigable stream, was held to be unconstitutional, 
would seem to support the plaintiff's position, but it will be found upon 
examination, that i t  violated the Constitution of Michigan, which de- 
clares that "no navigable stream in this State shall be either bridged 
or dammed without authority of the board of supervisors of the proper 
county, under the provision of law. Xo such law shall prejudice the 
right of individuals to the free navigation of such streams." The act 

' of incorporation was in violation of that provision. 
I n  Rockwell v. AIoring, so much of an act of the Legislature ( 57 ) 

of New York relating to animals running at  large, as authorized 
the seizure and sale of animals trespassing within private enclosure 
without notice to the owner, and without any judicial process, and as 
a mere penalty for a private trespass, was declared unconstitutional. 
That case has no analogy to the case before us, neither has the case of 
Wynehm v. The People, which was discussed at great length, and in 
which the Court was singularly divided, and in  which it was declared 
that an '(Act for the prevention of intemperance, pauperism and crime," 
which made no discrimination between liquor owned when the act took 
effect and that which might afterwards be manufactured or imported, 
was unconstitutional. 

I t  is said that the "cost" of removing the stakes and nets is left arbi- 
trary-the answer is, that depends upon the labor and expense attend- 
ing the removal, and must of necessity be uncertain, but the cost must 
be reasonable, and if excessive charges are made the owner is not 
obliged to pay more than what may be adjudged .to be just and reason- 
able. Doubtless the stakes and nets are valuable, and it would be the 
duty of the sheriff to remove them with as little injury and cost as 
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practicable. I f  owners of nets and stakes wish to avoid any question 
as to the quantum of costs, etc., which they are not precluded by any 
law from doing, they can do so by removing them themselves. 

There is error in  the judgment of the court below. 
Reversed. 

Cited: S. v. Woodard, 123 N. C., 711; 8. v. Young, 138 N.  C., 572; 
Daniels v. Homer, 139 N. C., 222, 223, 244; S. v. Sermons, 169 N. C., 
287; Bell v. Smith, 171 N. C., 118. 

JOSEPH BUNCH ET AL. v. ROBERT M. BRIDGERS ET AL. 

Evidence-Possession-Color of Title-Res Gestcr?. 

1. Where the issue in an action to recover land was, whether the defendant 
had been in adverse possession for a sufficient time to ripen his title and 
defeat a recovery, it was competent for the defendant to show, as a part 
of res gestaz and explanatory of the character and extent of his possession, 
that one under whom he claimed had expelled a third party from the 
disputed land, and his accompanying declaration that the land belonged 
to him. 

2. Where a part of a conversation is offered in evidence the whole of it, so 
far as it is pertinent to the inquiry, should be admitted. 

CIVIL ACTION tried at  Fall Term, 1887, of BERTIE Superior Court, 
before Avery, J. 

The complaint in  this action, commenced on 20 October, 1886, asserts 
title in  the plaintiffs to the tract of land therein described and the 
wrongful withholding of a part thereof by the defendants and demands 
judgment for the recovery of possession. The allegations are severally 
denied in the answer. 

The parties derive their conflicting claims of title to the land from 
James Mitchell, a former owner; the plaintiffs under his deed of 
9 May, 1834, to Nehemiah Bunch, who died in  1844 intestate, leaving 
a son, Nehemiah J. Bunch, to whom the land descended, and thence 
upon his death to the plaintiffs, his children and only heirs a t  law. 

The defendants in support of their claim of title in the defendant 
Wiley J. Bridgers, exhibited to the jury an execution and sheriff's deed 
upon a sale made thereunder against said James Mitchell to one John D. 
Thurston, dated 9 Nodember, 1835, and a deed from the latter executed 
17 August, 1836, to the said Wiley J. Bridgers, of whom the defendants 
are heirs at law. 
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It will thus be seen that the defendants' deeds are posterior to ( 59 ) 
that of the plaintiff's ancestor, and moreover it recognizes the 
line of the latter as one of its boundaries. 

The title to the land embraced in  the deed to Nehemiah Bunch 
having been transferred to him and transmitted to the plaintiffs, unless 
the defendants have shown a hostile occupation under color of title 
derived from the sheriff's deed of a part of the lap, as they contend, the 
question is, as to the sufficiency of the evidence of these facts to defeat 
the plaintiff's right thereto. The controversy is narrowed then to the 
single point of the alleged divesting of the title by the means and in 
the manner aforesaid. 

There was much and discordant testimony as to the position of the 
black oak, the beginning corner in  plaintiffs' deeds. The defendants 
offered to prove that Wiley Bridgers, their ancestor, finding a negro 
woman over on the disputed land claimed by him, forced her to leave 
and go to the east side of the old path, telling her that i t  was his land 
and she must remove from it. To this evidence plaintiffs' counsel ob- 
jected on the ground that it would be evidence coming from Wiley 
Bridgers on his own behalf, but consented to his proving what was said 
by the negro woman to him. The conversation was at the time of her 
starting to move from the premises. The objection was sustained and 
the defendants excepted. 

There was a verdict for the plaintiffs, and from the judgment thereon 
defendants appealed. 

J. E. Mooye for plaintiffs. 
No coumel for defendants. 

SMITH, C. J. We think the testimony was competent, as explaining 
the act of expulsion done under a claim of ownership, and in  the exer- 
cise of an assumed right over the territory. 

I t  was part of the res gestcc, and while not receivable to show title by 
a declaration, should have been received as qualifying and giving char- 
acter to the act, as an  assertion of a right claimed to the pos- 
session. The objection is not met by the proposal to allow proof ( 60 ) 
of what the woman said to him, while what he said to her was 
excluded. The conversation, so far  as it is pertinent to the matter in  
dispute, was all of it receivable or none, for without the whole its true 
import and meaning might be entirely misunderstood and be mislead- 
ing. Overtman v. Clemmons, 2 D. & B., 185; Green v. Cawthorne, 
4 Dev., 409. 

As the error entitles the defendants to a new trial, i t  is unnecessary 
to consider the subject matter of the instructions as asked and given. 
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I f  the plaintiffs' land is located as they contend and the defendant's 
deed does not profess to encroach upon it, but is arrested when i t  meets 
the plaintiffs' boundary, the defendant's possession has not the support 
of color of title, and must continue for such a length of time, and be of 
such a nature as itself to divest the plaintiffs' title and transfer it to 
them or one or more of them. I n  this view the directions given to the 
jury seem reasonable and fair though their correctness is not intended 
to be adjudicated in our present disposition of the appeal. 

There is error and the verdict must be set aside and a venire de .not30 
awarded. 

Error. 

THE STATE on- THE RELATION OF W. J. GAlZIXG v. THOS. D. ROONIL 

Election-Evidence-Issues-Verdict. 

1. The return of the pollholders of an election, to the board of coullty can- 
vassers, are evidence of the result of such election, but they are not con- 
clusive; and if for any reason they cannot be used as such, any other com- 
petent evidence is admissible to show what vote was really cast and who 
was elected. 

2. Where immaterial issues are by consent submitted to the jury with others 
which are material, and it can be seen that the immaterial ones do not 
affect the proper ones, nor mislead the jury, the verdict will not be set 
aside, but judgment should be entered upon the finding upon the material 
issues, though that upon the others is inconsistent. 

SMITH, C. J.; dissenting. 

THIS is a civil action to try the title to the office of clerk of the Su- 
perior Court of HERTBORD County, tried at the Fall Term, 1888, thereof, 
before Montgorne~y, J. 

The relator alleged that he received a majority of the votes cast for 
clerk of the Superior Court of the county of Hertford at the regular 
election held in the year 1886, and was then lawfully elected to that 
office for the term thereof then next ensuing. 

The defendant denied the material allegations of the complaint and 
alleged that he was duly elected to be such clerk and is rightfully in 
office. 

The case was before this Court by a former appeal and a new triaI 
was granted. Vide Gatling v. Boone, 98 N. C. ,  573. 

At the second trial the parties agreed upon and the court submitted 
to the jury the issues, which, with the responses thereto, are: 
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1. Did the relator Gatling receive, at the election in  Novem- ( 62 ) 
ber, 1886, for clerk of the Superior Court a greater number of 
votes than the defendant Boone, and was he elected? 

Answer : Yes. 
2. Were the returns of the votes for clerk of Superior Court from 

St. John's Township properly rejected by the board of county can- 
vassers ? 

Answer : Yes. 
3. Were the returns of the votes for clerk of the Superior Court from 

Winton Township properly rejected by the board of county canvassers? 
Answer: Yes. 
The relator introduced the returns made by the judges of election 

and registrar at  the precincts of Winton and St. John's, and also offered 
evidence that these precincts were not counted, but rejected. Evidence 
mas also offered by the relator, tending to show that at  St. John's pre- 
cinct there were 905 registered voters and that at the election of 1886, 
321 votes were cast for Gatling and 274 votes for Boone, making Gat- 
ling 47 majority, and tending to show that there was a difference of 
2 or 3 votes between the votes cast in the county box and the number 
by the list of voters kept by the judges of election, and in  the Legislature 
box, 55 more votes were cast than appeared on the list. 

The relator also offered evidence tending to show that at Winton 
precinct he received 404 votes and the defendant 112 votes, making the 
relator's majority 312 votes, and that at said box, one man by mistake 
voted who was not registered, and that the polls were closed five 
minutes under the mistaken belief that the sun was down, but were 
again opened and two persons, the only persons appearing, were per- 
mitted to vote and that the poll boxes and books remained during the 
said five minutes in  the presence of and custody of the judges. 

I t  was admitted by both parties that all the votes cast in the ( 63 ) 
county, for clerk of Superior Court, were counted, except those 
of Winton and St. John's, and that Boone's majority was 11. 

I t  mas further admitted, that if the votes of either Winton or St. 
John had been counted, that Gatling would have had the majoritg: 
and that to exclude both said precincts, Boone had the majority. 

The court instructed the jury that if they believed the evidence to 
return "yes" to the first issue, and "no" to the second and third.issues 
as their verdict. The jury rendered their verdict, upon which the de- 
fendant moved for judgment in his favor, and the court declined to 
grant it and the defendant excepted. 

The relator then moved for judgment upon the verdict in his favor, 
and the court declined and plaintiff relator excepted. 
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The court then made the following order: 
Verdict set aside, because the findings of the jury are inconsistent, 

and no judgment can be rendered thereon. From which both the plain- 
tiff and the defendant appealed to this court. 

B. B. Winborne for plaintiff. 
E. C. Smith for defendant. 

MERRIMON, J., after stating the case: These appeals are separate and 
distinct from each other, but it is convenient to consider them together, 
and our opinion will suffice to dispose of both of them. 

I t  was the province and duty of the board of county canvassers to 
receive the returns of the election in question and ascertain from them 
who received the votes cast thereat for clerk of the Superior Court, who 
received the highest number of votes and to declare the result of the 
election. I n  doing this they had authority to examine and scrutinize 

the returns, to determine whether they were such, whether they 
( 64 ) were sufficient or otherwise, and from such as were accepted by 

them as proper ones to ascertain the result as above indicated. 
But  their action as to the sufficiency or insufficiency of the returns in 
determining the result was not final or conclusive. I t  simply settled 
prima facie the right of the defendant to be inducted into and to exer- 
cise the office of clerk and to receive the emoluments thereof. This was 
the whole extent of their authority. The right of the relator or any 
other person claiming to have been elected clerk was left open to be 
litigated without prejudice in  a proper action brought to ascertain and 
determine the true result of the election without reference to the action 
of the board of county canvassers further than that they settled prima 
facie the right of the defendant. No appeal lay from their decision to 
the Superior or other court, nor could their action be reviewed and 
their errors corrected, as such, by an appellate tribunal. I n  the action 
brought at the instance of a party the court would not be restrained or 
controlled by the action of the board of county canvassers i n  deciding 
that a return was sufficient and valid or otherwise; i t  would decide any 
iuch question as if no decision had been made by that board. This was 
decided in Gatlhg v. Boone, 98 N. C., 573, and Roberts v. Culvert, id., 
580. Hence any inquiry in  this action as to whether the board of county 
canvassers properly or improperly rejected the returns from St. John's 
Township was wholly immaterial and could serve no just purpose. 

The single material issue raised by the pleadings in  this action was, 
did the relator receive a majority of the votes cast at  the election men- 
tioned for clerk of the Superior Court? The first issue submitted to 
the jury, though not precise, embodied and involved that inquiry. The 
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returns of the election is sufficient as such, were evidence, though not 
necessarily conclusive, to prove or disprove the affirmative of that issue. 
I f  for any cause they or any of them were not sufficient and 
therefore not evidence, then any competent evidence might have ( 65 ) 
been received tending to prove what the vote cast really was at  
any particular voting place in  question, and this was so without refer- 
ence to what the board of county canvassers may have decided in  respect 
to any return. The true inquiry on the trial was not what the board 
mentioned decided, but what was the true result of the election as to 
the relator. This was the leading, and one of the chief purposes of the 
action. 

The second and third issues submitted to the jury were wholly imma- 
terial and improperly submitted. They involved no pertinent or mate- 
rial inquiry. I f  the relator received a majority of the votes cast he 
was elected and entitled to be inducted into office, whether the board 
mentioned rejected the returns of the election of the township mentioned 
or not. I n  no proper sense did their decision as to these returns de- 
termine or affect the number of votes cast in those townships, or in 
any way affect the result to be ascertained and determined by this 
action. Their decision did not determine, nor was it evidence of the 
number of votes really cast. As we have seen, i t  was not their province 
to ascertain the result of the election otherwise than by the returns 
received by them. They could not go behind the returns, and make 
inquiry as to the actual number of votes cast and thus determine the 
result of the election. 

We are therefore of opinion that the court ought to have disregarded 
the second and third issues and the verdict of the jury upon them, and 
that i t  ought to have given judgment for the relator upon the verdict 
responsive to the first issue. 

I t  follows that the defendant was not entitled to have the judgment 
which he asks the court to give in  his favor. 

I t  was contended on the argument for the defendant, that inasmuch 
as the parties agreed upon the issues submitted to the jury, the,second 
and third ones should be trea.ted as material in some possible 
aspect of them, and that the judgment appealed from should be ( 66 ) 
affirmed. But, as we have seen above, these issues were not per- 
tinent in  any sense, and were wholly immaterial. I f  they had served 
any pertinent purpose, and in their nature could have effected the 
issues properly raised by the pleadings and submitted to the jury, then 
i t  might be otherwise, as was the case in  Porter v. R. R., 97 N. C., 66. 
There some of the issues agreed upon were immaterial, but they were 
such as bore upon and affected the issues raised by the pleading, and 
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probably misled the jury, and thus brought about a verdict of contra- 
dictory findings of fact. That was not so in this case. Here the imma- 
terial issues did not bear upon the material one, nor was the verdict 
inconsistent and contradictory, nor, moreover, did the immaterial one 
probably mislead the jury as to the first issue; it does not so appear in 
the controversy; it seems they did not regard the action of the board 
of county canvassers in rejecting the ,returns as having any bearing 
upon, or as having anything to do with the votes actually cast at the 
election. They found that the relator received a majority of the votes 
cast, and this they could not have done, as appears from the facts stated 
in  the case settled on appeal, if they had disregarded the votes cast at 
the voting places, the returns from which were rejected by the board. 

I t  does not appear that the submission of the immaterial issues preju- 
diced the defendant, and as it does not, that they were submitted, is not 
ground for a new trial-certainly, when the party complaining agreed 
to submit them. Porter v. R. R., supra; C~mming v. Barber, 9 9  N.  C., 
332; Rigsbee v. Durham, 99 N.  C., 341. 

There is error. Let this opinion be certified to the Superior Court, 
to the end that judgment may be entered there in favor of the relator 
according to law. I t  is so ordered. 

Error. 

( 67 ) SMITH, C. J., dissenting: I f  I were to put the construction 
upon the issue and responsive findings of the jury which other 

members of the Court put upon them, I would concur in the disposition 
made of the appeal. But I think they fairly bear a very different mean- 
ing, as understood and acted on in the court below. 

The answer, controverting the allegations in the complaint, declares, 
in its sixth article, that votes returned from the two precincts mentioned 
were not counted, because the election held at each "was null and void, 
and that the returns from these precincts were invalid and void." 

To meet this conflict in the pleading, the several issues were agreed 
upon and submitted to the jury, and as the proper inquiry to be made 
in  the action was, in  substance, whether the returns were so vitiated as 
that, in  law, they ought not now to be counted in the pending investiga- 
tion, or should be rejected, involving, not so much the power of the 
canvassing. boards to exclude, as the correctness of the action itself to  
be passed on by a court in  whom such power is vested. Were the 
reasons for excluding the returns which determined the conduct of the 
canvassing board sufficient to warrant their exclusion at the present 
t r ia l?  Thus understood, the findings upon the second and third issues 
are repugnant to the finding on the first. For if the relator did receive 
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a majority of the votes cast in  the county, the votes in the t~vo  pre- 
cincts, which reduced the number of the relator's votes to a minority, 
ought not now, in  determining the rights of the contesting claimants, 
to be taken into the computation; then the action of the canvassing 
board, though outside of any authority conferred by law, was, if such 
authority had been possessed, correct in  itself, and should guide and 
control in  the court. 

Taking this view of the verdict, the judge was left no other course, 
except to set aside the verdict and recommit the matter to another jury, 
and in  this he committed no error. Such was the action of the Court, 
under similar circumstances of irreconcilable findings of the 
jury i n  Mitchell v. Brown, 88 N. C., 156, and this is a proper ( 68 ) 
precedent. 

Cited: Bamet t  v. Midgett, 151 N. C., 3. 

JAJfES W. COOK v. JOSEPH COBB. 

Laborer's Lien. 

I It  is essential to the validity of a laborer's lien, that the "claim," or notice, 
which he is required to file, shall set forth, in detail, the times when the 
labor was performed, its character, the amount due therefor, and upon 
what property it was employed; and if it is for materials furnished, the 
same particularity is required. Defects in these respects will not be cured 
by alleging the necessary facts in the pleadings En an action brought to 
enforce the lien. 

CIVIL ACTION, tried before Graves, J., at April Term, 1888, of EDGE- 
COMBE Superior Court. 

The plaintiff alleged in the complaint that he labored during the 
year 1886 on the farm and crop of William Cook, who owed him for 
such labor the sum of $76.40, and that he had a laborer's lien on the 
crop then produced on the land, in part by his labor; that the defend- 
ant, claiming to act as sheriff by virtue of a proper warrant, seized and 
sold the same crop, when gathered, to satisfy a debt due to John 3'. 
Shackelford for money and supplies advanced to his employer to make 
the crop, which debt, as alleged by the defendant, constituted a lien on 
the crop subsequent in date and effect to his own, etc. The defendant 
denied that the plaintiff had such first, or any lien, upon the crop and 
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( 69 ) property so seized by him. The following is a copy of the 
"claim" of the plaintiff and notice thereof, filed in the office of 

the nearest justice of the peace: 

" W i l l i a m  Cook t o  Ja 'mes W .  Cook,  Dr. 
"1886. 
"Dec. 8. For labor on farm for 8 months and 4 days, at $10 per 

month . . . . . . . . . . . . . . . . .  .... ...................................................... $81.46 
Cr. by cash . . . . . . . . . . . . . . . . . . . . . . . . .  .. ..... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  5.00 

"Laborer's lien filed and sworn to before me the 8th day of Decem- 
ber, 1886. JAMES W. COOK. 

"J. M. SPRAQINS, J. P." 

There was a verdict and judgment for the plaintiff, and the defend- 
ant appealed, assigning as error that the court erred in  adjudging that 
the magistrate's docket exhibited a valid lien in favor of the plaintiff 
against the lien of Shackelford. 

,John L. B r i d g e m  ( b y  b r i e f )  for p la in t i f f .  
George V .  S t r o n g  for defendant .  

MERRIMON, J., after stating the case: The statute, The Code, sec. 
1781, gives the laborer a lien on any kind of property, real or per- 
sonal, including the crop produced on a farm, to secure the payment of 
the debt due to him for his labor on the same. But in  order to create 
such lien and render the same effectual, the statute, The Code, see. 
1784, further provides, that "All claims against personal property of 

a two hundred dollars and under, may be filed in  the office of the nearest 
justice of the peace, or if over two hundred dollars, or against real 

estate or interest therein, in the office of the Superior Court 
( 70 ) clerk in any county where the labor has been performed or the 

materials furnished, but all claims shall be filed in detail ,  and 
specifying the materials furnished or labor performed,  and the time 
thereof." 

The obvious purpose of this requirement is.to give public notice, in 
the offices designated, of the plaintiff's "claim"-his debt-the amount 
of it, the materials supplied or the labor done, when done, on what 
property, on what farm or crop, and when, specified with such detail 
and certainty as will give reasonable notice to all persons of the char- 
acter of the "claim," and the property to which the lien, on account 
of the same, attaches, and of the lien thereby established. 
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Otherwise, such filing of the claim and notice thereof and the lien, 
would serve no useful purpose, and it would be practically nugatory. 
The purpose is to give the laborer-a very meritorious creditor-an 
important advantage as to his debt due on account of his labor done on 
the property to which the lien attaches over the ordinary creditor, but 
to obtain that advantage, he must comply strictly-certainly substan- 
tially, in  all material respects, with the requirement of the statute-it 
so requires, and it is but reasonable and just that he should do so. I f  
he is to have such advantage other creditors should know the fact, and 
the extent of it, to the end they may have just opportunity the better to 
determine what extent of credit the employer should have, and what 
property of his they might expect to subject to the payment of their 
debt against him. 

The plaintiff's claim and notice of lien is not only very informal, but 
is clearly not a sufficient compliance with the requirements of the 
statute in two other respects, and hence no lien arose in his favor. I t  
does not appear from it, as it should do to be effectual, at what time he 
began to labor and when i t  ended, nor on what farm he labored, nor 
particularly that he labored on the crop of his employer, on which he 
intended to obtain a lien. The date affixed to the claim only indicates 
the time he reduced it to writing and filed it. 

I t  is not sufficient to allege in the pleadings the time of the ( 71 ) 
labor, and that it was done on a particular crop which the plain- 
tiff seeks to charge with a lien. This must appear substantially in  some 
way in the claim, for the reasons above stated. Wray v. Harris, 77 
N.  C., 77; Phil. on Xech. Liens, secs. 349, 350; Kneel on Mech. Liens, 
202 et seq. 

The appellant is entitled to a new trial. 
Error. 

Cited: Moore v. R. R., 112 N. C., 241; Cameron v. Lumber Co., 118 
N. C., 268; R. R. v. Stroud, 132 X. C., 415; Pulp v. Power Co., 157 
X. C., 160; Jefferson v. Bryant, 161 N. C., 407; Lumber Co. v. Trad- 
ing Co., 163 N. C., 317. 

MARY E. BRIDGERS AXD MARCUS J. BATTLE v. JOHN L. BRIDGERS. 

Account-Rdference-Consideration-Ma Woman-Contract. 

1. A plea in bar of an action for an account must be determined before order- 
ing a reference, notwithstanding there may be other matters alleged in the 
pleadings arising subsequently to the matter pleaded in bar, as to which 
account may be necessary. 
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2.  While a married woman, during coverture, can enter into no contract or 
obligation which will be enforced against her, nor will such contracts or 
obligations constitute a sufficient consideration to support an agreement 
made after the disability ceases, get, if the consideration upon which the 
obligation was based, enure to the benefit of her separate estate, she will 
not be permitted to repudiate it. 

THIS is an appeal by the defendant from an order of Graves, J.,  
directing a reference for an account, made at  Spring Term, 1888, of 
the Superior Court of EDCECOMBE County. 

The defendant, in his answer, alleged a settlement between 
( 72 ) the feme plaintiff and himslf, made 17 March, 1885, of all the 

matters in  controversy up to 7 June, 1884, and tendered the pre- 
liminary issue in bar of the demand for an account: "Was there a set- 
tlement on 17 March, 1885, of the matters in  controversy?" 

The feme plaintiff insisted that the admission and facts appearing in 
the record were sufficient to entitle her to an account, and his Honor 
being of that opinion, the order of reference was made. 

The record is voluminous, and it is necessary to state only the sub- 
stance of so much of it as bears upon the question presented by the 
appeal. 

The complaint alleges that the feme plaintiff, M. E. Bridgers and 
the late John L. Bridgers, who died in  the county of Edgecombe in the 
year 1884, intermarried in  the year 1867, having previously thereto 
executed a marriage settlement, in which the plaintiff Marcus J. Bat- 
tle, was appointed trustee; that in January, 1878, the trustee purchased 
a farm called "Strabane," containing 1,675 acres in  trust to pay off 
certain incumbrances thereon, and then for the sole and separate use 
of the feme plaintiff, her heirs and assigns, subject to the provisions 
contained in the marriage settlement; that from the time of the pur- 
chase of said farm till the death of the said John L. Bridgers in  1884, 
the defendant, as agent of the feme plaintiff and her said husband, had 
charge and control of said farm, and as such, received the rents and 
profits therefrom, which were very large; that from the death of the 
husband of the feme plaintiff in January, 1884, to 1886, the defendant, 
who was and is an attorney at  law, was the confidential attorney and 
agent of the feme plaintiff, and had the management and control of 
her business; that said farm was very valuable and productive, and 
each and every year during the agency of the defendant, has yielded a 

large crop of cotton, of which a large portion was due the plain- 
( 73 ) tiff, and was raised by the defendant as her agent, for which he 

has never fully accounted, and that upon an account and settle- 
ment he will be largely indebted to her, and she asks for an account. 
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The answer admits the marriage, the marriage settlement(, the death 
of the husband and the purchase of the "Strabane" farm, and states 
that at the death of the husband no contracts had been made for the 
employment of a superintendent and laborers for the cultivation of the 
farm, and at  the request of the feme plaintiff the defendant assisted 
her in  making contracts with the superintendent and laborers for the 
farm for 1884 and 1885, and at  her request furnished the means for 
operating the farm for both those years, and by her request and direc- 
tion sold such of the crops raised thereon as were sent to him, for that 
purpose, and received the proceeds of such sales, but he denies that he 
ever was her attorney. H e  also denies that he had any charge or con- 
trol of the farm, or that he received the rents and profits therefrom 
except as stated in the answer. He  denies that he received the pro- 
ceeds of the crop or any part thereof for the years 1878 and 1879, and 
says that in the beginning of the year 1880, the feme plaintiff borrowed 
from the Bank of New Hanover the sum of $4,500, with which to carry 
on the operations of her farm for that year, and the proceeds of the 
sales of the crops for that year were placed in his hands, with which to 
discharge said indebtedness, and there was a balance left of $329.35, 
which was credited on her account for 1881. 

The answer further alleges that the defendant, as agent for the fcme 
plaintiff, made payments for her upon various accounts of large sums 
of money in the years 1880, 1881, 1882 and 1883, and received on her 
account during those years large sums, which were placed to her credit, 
which are set out in the answer. H e  also sets out a statement of divers 
sums paid for the plaintiff for money borrowed for her use and used 
in  the production of the crops for the years named. 

That on 7 June, 1884, there was a large sum due the defend- ( 74 ) 
ant, and that he was also indebted to the plaintiff in  sums named, 
and on that day he made up his accounts for the year mentioned, which, 
with the vouchers for the payment, were fully and carefully explained 
to the feme plaintiff; that she held the same under consideration till 
17 March, 1885, frequently discussing the matter with the defendant 
i n  the meantime, and on that day she informed him that she was en- 
tirely satisfied with the accounts, and was willing to settle by them, 
and therefore gave the defendant her note for the balance as it appeared, 
which was credited by the sum of $724, as of the day the note was given, 
by reason of a double charge, which was not discovered at the time by 
either the plaintiff or defen'dant. 

Included in  the account were large sums derived from insurance 
policies, of which $5,266.13 was not originally taken for the benefit of 
the plaintiff, but which was transferred to her upon the understand- 
ing stated in  the answer. The defendant pleads the settlement of 
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17 March, 1885, of the transactions embraced in the account to 7 June, 
1884, in  bar of plaintiff's demand for an account as to them. 

The transactions for the years 1884 and 1885 and the counterclaim 
in relation thereto, are not for our consideration in determining the 
question before us. 

The feme plaintiff in  her reply admits the signing of the note, but 
insists that it was without consideration, because the balance and the 
notes alleged to have been borrowed for her by the defendant, which 
made up the sum of said notes, was made and executed while she was 
a married woman, and for which she was not liable; and further, that 
the defendant was her confidential agent and adviser, and that she acted 
upon and accepted his statements and representations arid made no 
inquiry into the truth of them because of her confidence in the said 
adviser, who was also her step-son. 

The defendant in  his rejoinder denies that he was the confi- 
( 75 ) dential adviser of the feme plaintiff, and says that his relation to 

her was only that of agent to' assist her in  getting necessary 
means to support her family and carry on her farming operations, and ' 

that in this way the indebtedness of the plaintiff arose; that the money 
borrowed was for the use of the feme plaintiff, her family and prop- 
erty; he denies that he represented the plaintiff, that in law she was 
bound for the debts mentioned; admits that he mas her step-son, and 
sets out at length facts in relation to the transaction. 

T.  N. Hill and R. 0. Burton for plaintiffs. 
A. W .  Haywood for defendant. 

DAVIS, J., after stating the case: The general rule that a plea in bar 
of an account must be passed upon and determined before ordering a 
reference is well settled, and though the plea in bar does not cover all 
the matters involved in  the pleadings it should be first passed upon, 
although an account of transactions subsequent to the settlement alleged 
in bar may be necessary. Quarles v. Jenkins, 98 N.  C., 258; Clements v. 
Rogers, 95 N.  C., 248, and cases cited. 

We do not understand the plaintiff as controverting this rule, but she 
insists that the defendant has no right to have his alleged settlement as 
a plea in bar passed upon, but that she is entitled to an account because 
of the admissions and facts of record-and that these show that there 
could have been no settlement by which she was barred, and this upon 
two grounds : 

First. The note given by her upon the alleged settlement was for 
balances alleged to be due upon notes and transactions entered into while 
she was a married woman and not warranted by the terms of the mar- 
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. 
riage settlement, and which, for this reason were void, and could not 
constitute a consideration for the notes givcn by her to the defendant 
on 17 March, 1885, and the note was therefore without consideration 
and void. 

Conceding, as is undoubtedly the law, that the feme plaintiff ( 76 ) 
while covert could have entered into no contract or obligation 
that could have been enforced against her;  and that any note that she 
may have given or obligation into which she may have entered, while 
under coverture, was void as such, and could not in themselves furnish 
any valid consideration for a note or other obligation executed by hrr 
when discovert and acting sui juris; yet if the consideration upon 
which the void note was given or the void obligation entered into, dur- 
ing coverture, enured to the benefit of her separate estate, i t  would in 
equity constitute a good consideration for the note, not by reason of 
any contract or obligation entered into, except as authorized by statute, 
by her which would be void, as such, but by reason of the fact that 
she or her property derived the benefit of the consideration. The de- 
fendant says that the money paid out by him was for her benefit- 
was on account of, or for the benefit of her property, and that he owed 
her sums with which she was credited. The action is brought for an 
account and settlement. The feme plaintiff says that the defendant was 
her agent and she asks for an account. I f  there were any transactions 
between the fe~me plaintiff and the defendant which entitled her to an 
account and settlement when discovert, it would be a curious result if 
the defendant could not make a valid settlement or one by which she 
would be barred. 

The very able argument of the learned counsel for the plaintiff, whose 
brief evinces much research and learning, applies rather to the con- 
troverted questions of fact presented by the pleadings and the law 
applicable to them upon which must rest the determination of the de- 
fendant's plea in  bar for or against him than to the question now 
before us. The defendant alleges that thbre was a settlernmt of all 
transactions up to a given date, at which time the plaintiff executed 
her note to him for a balance due to him; the feme plaintiff 
admits the execution of the note, but says i t  was void for want ( 77 ) 
of consideration. The defendant does not admit this; he does 
not admit that the void notes and acts of the feme plaintiff during 
coverture constituted the only consideration of the note, and an issue 
is  raised which he has a right to have passed upon by a jury under the 
instructions of the court before a reference is ordered. 

Second. But the further objection to the submission of the plea in 
bar is that the plaintiff is not bound by the settlement because of the 
relation of confidential adviser and attorney which the defendant sus- 
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. 
tained to the plaintiff, which induced her to accept his statements 
without inquiry. This is denied by the defendant, who says that the 
accounts and vouchers for the payments made by him were fully and 
carefully explained by him to the feme plaintiff, who held them under 
consideration from June, 1884, till March, 1885. The invalidating 
allegations in  regard to the settlement as affected by the relation of the 
parties tending to impeach its fairness on the one side and the denials 
on the other, are to be considered i n  passing upon the defendant's plea 
in  bar, and he has a right to have them passed upon before the reference. 

There was error in  ordering the reference before the issue tendered 
by the defendant was passed upon. 

Error. 

Cited:. Williams v. Walker, 111 N. C., 613; Bell v. NcJones, 151 
N. C., 90. 

( 78 
0. C. FARRAR ET AL. v. H. L. STATON. 

Jurisdiction-Action to Impeach and Review Judgments-Fraud-Pe- 
tition to Rehear-Supreme Court-Constitution-Bill of Review. 

1. Under the Constitution of the State the jurisdiction of the Supreme Court 
to review and revise its final judgments is confined to the power to rehear, 
as regulated by the statute-The Code, see. W6; Rule 12- and to relieve 
a party from a judgment rendered against him by his mistake, excusable 
neglect, or surprise. The Code, see. 274. 

2. After the expiration of the time within which those remedies may be 
invoked, a final adjudication in matters formerly cognizable in equity, in 
the Supreme Court, can only be reviewed by a new action, in the nature 
of a bill of review, impeaching the judgment for fraud, or other sufficient 
cause, instituted in the Superior Court. 

3. An action, in the nature of a bill of review, can only be maintained upon 
three grounds : (I) For error apparent on the face of the decree ; (2) for 
new matter discovered since the decree was rendered; and (3) for fraud. 

4. In such an action it is not competent to look into the evidence to ascertain 
if any fact was misconceived, or that the decree was based on an erroneous 
statement of facts. 

THIS is a civil action which was tried by Graves, J., a trial by 
jury having been waived, at  Spring Term, '1888, of EDGECOMBE Superior 
Court. 
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There was judgment for the defendant, from which the plaintiffs 
appealed. 

The facts are stated in the opinion. 

George Howard and George V .  Strong for plaintifs. 
John Devereux, Jr., for defendant. 

SMITH, C. J. At Spring Term, 1887, of this Court, the sub- ( 79 ) 
ject matter in controversy in this action, and between the same 
parties, in  a reversed relation, involving the contested right to the sur- 
plus proceeds of the cotton crop conveyed in the first mortgage after 
satisfying the secured debt, was considered and decided. The decision 
then made was reconsidered upon an application to rehear, and, at the 
term next succeeding, affirmed. Weathersbee v. Farrar, 97 N.  C., 106; 
98 N. C., 255. 

The ruling by which the excess was given to the second mortgage was 
based upon the finding of the referee, to which no exception was shown 
in the record to have been taken, that the crop was conveyed in both 
mortgages, and the proceeds of the sale by the prior mortgagee being 
more than sufficient to pay the secured indebtedness, it was held that 
the excess belonged to the second mortgage, and would not be dimin- 
ished by advances made to aid in the cultivation and preparing of the 
crop for market, in  the absence of any lien perfected under the pro- 
visions of the statute. The Code, see. 1782. 

The ruling in  the court below, while there made irrespective of the 
presence of the crop in the second mortgage and upon equitable grounds, 
was affirmed upon both hearings in this Court, so that there have been 
three concurring adjudications upon the conflicting claims to the fund. 
The facts are fully reported, and the reasons given in support of the 
conclusion reached set out in the cases, so that it is unnecessary to 
repeat them here. 

The present suit is brought for a revisal of the judgment thus de- 
liberately rendered upon the record then before us, and which now, as 
we understand from the argument, is admitted to be consistent with the 
ruling upon the ground that the crop, notwithstanding the referee's 
findings, was not included in the enumeration of the property assigned 
in the posterior mortgage, and that it was so understood and acted on 
in the court below, both by counsel and the judge; and upon 
the trial of this action in the court below, the judge, by consent, ( 80 ) 
finds as follows: 

"This cause coming on to be heard, a jury trial being expressly 
waived, upon the pleadings, the affidavit of Judge Shepherd and the 
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papers in the original cause, and the same being heard, his Honor finds, 
in  addition to the facts admitted on the pleadings, the following facts : 
1. That the referee made his report in  the original suit to the Fall 

Term, 1884, of Edgecombe Superior Court. At said term, on affidavits 
filed, the defendants in  that suit moved to set aside said report and 
remove the referee, which motion was continued to Spring Term, 1885, 
at which time it was heard and denied. 

2. At Spring Term, 1885, motion was made by the defendant in  said 
suit for leave to amend his answer, and by consent, said motion was 
continued until Spring Term, 1886. 

3. That at Spring Term, 1886, on the trial before Judge Shepherd, 
from whose judgment the original suit was carried by appeal to the 
Supreme Court, the motion for leave to amend was again asked; that 
i t  was conceded that Mrs. Weathersbee's mortgage did not cover the 
crop, and that the judge tried the case on that theory; that in  giving 
judgment the judge struck from the account, as allowed by referee, the 
cotton and cotton seed sold at  the sale, because he desired to find the 
proceeds of the sale of the personal property included in mortgage, as 
distinguished from the crop; that the case was decided by him, upon 
no misapprehension as to whtther the crop was covered by Mrs. 
Weathersbee's mortgage, but entirely upon the idea that i t  was not, 
that no amendment was actually made. 

4. That cotton and cotton seed which were sold (for $446) at the 
sale and charged against plaintiff in the account of the referee, were 

part of the crop in controversy, contained in  0. C. Farrar's 
( 81 ) mortgage, and that in the testimony there was not evidence of 

any other crop or that the crop was in  Mrs. Weathersbee's 
mortgage. 

5. That before the case was called in  the Supreme Court, by consent 
of counsel, the motion for leave to amend, therein set forth was marked 
"allowed." 

6. That the mistake was made by plaintiff of supposing that the 
record as sent up and amended in  Supreme Court, showed that the 
case was tried by Judge Shepherd, on the concession that Mrs. Weathers- 
bee's mortgage did not cover the crop. 

7. That on 29 June, 1886, Mrs. Weathersbee assigned for value her 
interest to L. L. Staton, who has been made a party to this suit. 

It appearing that L. L. Staton has purchased and had assigned to 
him the interest of Sallie F. Weathersbee, in  this action, on motion it 
is ordered that he be made a defendant in this case; and now upon con- 
sideration of the foregoing findings of fact and all the matters above 
set out, it is adjudged that the defendant go without day and recover 
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of the plaintiff his cost to be taxed by the clerk and that the plaintiffs 
take nothing by their action." 

The action now prosecuted seeks to have the judgment reversed, not 
for that it is erroneous, pronounced upon the facts ascertained and 
reported, and as contained in  the record, but because in the court below 
it was tried upon the general understanding that the crop was not, 
a i ~ d  in fact it was not, conveyed in the second mortgage, and that the 
ruling was upon this basis, in which there was error, while, by inad- 
vertence, the case on appeal upon which the decision was made in this 
Court states that the crop was embraced in the second subject to the 
first mortgage deed. 

The first suggestion that occurs to us is the novelty of this mode of 
procedure to rectify an  error after successive final adjudications, and 
the absence of any precedents referred to or found by us to 
sanction the procedure, either in  our own or other courts. ( 82 > 

At law and under our former system the final judgment, 
except by writ of error sued, concluded the cause and after the term 
was irreversible. I n  equity the cause could be reheard before the en- 
rollment of the final decree upon the decree itself, or upon any immedi- 
ate orders, when an  application was made in  apt time, and could after 
enrollment be reconsidered upon a bill of review. I n  this State the 
ruling in a court of law or in a court of equity was reviewable by ap- 
peal substituted in  place of the other remedy. But the distinction 
between final decrees based upon the enrollment has been obliterated 
and the form of procedure for a reviewal is the same. 

As the appellate court and its jurisdiction were formerly the creature 
of &he statute, it was held in  the American Bible Society v. Hollister, 
1 Jo. Eq., 10, that the Supreme Court could not entertain an original 
bill to review one of its own final decrees, and that such a procedure 
was admissible only in the court of equity of the county. But such 
jurisdiction, authorizing the rehearing of its own decrees upon a pro- 
ceeding begun within five years after they have been entered, has been 
conferred upon the Supreme Court by an act of the Legislature, and 
was exercised up to the recent constitutional changes. Rcv. Stat., ch. 
32, see. 17. 

The present Court derives its jurisdiction from the Constitution, and 
combining in one the functions of both courts, by its rules and the 
statute, may now review and correct any errors found to be in its final 
judgment, upon an application to rehear madc within twenty days of 
the next term following the rendition, as i t  may also upon newly dis- 
covered evidence. The Code, 966; Rule 1 2  in  92 N. C. Rep., 849. 

Besides this power of correction of its own errors after the determina- 
tion of the cause, i t  is also invested with the authority conferred upon 
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( 83 ) the Superior Court by The Code, sec. 274, to relieve a party 
from a judgment taken against him through his mistake, inad- 

vertence, surprise: or excusable neglect. Wade u. Xew Bern, 73 N.  C., 
318; Horne I ) .  Horme, 75  N.  C., 101. 

These seem to indicate the extent and the linlitations put upon the 
exercise of the power to interfere with the final adjudications of this 
Court after the expiration of the time when thcy are rendered, except 
by a new action impeaching the judgment for fraud or other sufficient 
cause, and this must originate in  the Superior Court, even when the 
final determination is in  this Court, as decided in Kincaid v. Conley, 
Phil. Eq., 270. We do not of course refer to amendments and the cor- 
rection of irregularities in the proceedings for the making of which no 
definite limits of time arc fixed. As the suit first instituted was one 
appertaining to matters cognizable in the court of equity in the former 
system of divided jurisdiction, we must look into its rules and practice 
to see how far. and under what circumstances. interference with its 
final decrees was allowed for errors committed in rendering them, and 
whether any support is given to the present proceeding. 

"After a decree has been enrolled," i t  is said in 2 Dan. Ch. Prac., 
1232, "it can only be altered on a bill of review or by an appeal to the 
House of Lords." 

And so Mr. Justice S L o q  remarks, "There are but two cases in  which 
a, bill of review is permitted to be brought and these two eases are 
settled and declared by the first of the ordinances in Chancery of Lord 
Chancellor Bacon respecting bills of review, which ordinances have 
never been departed from." Story Eq. Pl., sec. 404. 

These two cases are stated to be for the correction of "error in law 
appearing upon the face of the decree," see. 405, and "that you cannot 

look into the evidence in the case in order to show the decree to 
( 84 ) be erroneous in its sfalement of fact," and this is declared to be 

"es.slablished doctrine." Section 407. 
The second case is "upon the discovery of ncLw matter, such for ex- 

ample as the discovery of a release or receipt which would change the 
merits of the claim upon which the decree was founded." H e  adds that 
leave to file the bill of review for this cause will not be granted without 
an affidavit "that the new matter could not be produced or used by the 
party claiming the benefit of i t  in  the original cause." Section 412. 

The same general exposition of the rule in reference to bills of 
review is found in Metf. Ch. Pl., 78 and 79, in 2 Mad. Ch. Pr., 539, 
and in  other authorities, as well as the decisions of our own Court. 

"A fact misunderstood," says the second author, cited at  page 539, 
"and not introduced into the decree, may be a ground for an appeal 
but not for a bill of review." 
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"The only two grounds upon which a bill of review can be enter- 
tained," remarks C. J. Taylor, '(are, first, for error apparent on the 
face of the decree; second, for 'new matter discovered since." Simms v. 
Thompson, 1 Dev. Eq., 197. To same effect are Barnes c. Dickinson, 
id., 326, and other cases. 

I t  is equally well settled that a decree may be impeached and annulled 
for fraud which vitiates whatever it enters into in the transactions and 
dealings of men with each other. 

A bill for this purpose, original, yet in  the nature of a bill of review, 
will be entertained when the decree has been obtained by fraud or im- 
position, '(for these will infect judgments at law and decrees of all 
courts; but they annul the whole in the consideration of courts of 
equity." Story Eq. Pl., see. 426 ; Kincaid v. Conley, supra. 

Mr. Story mentions no other grounds, except that arising out of a 
fraud practiced in procuring a decree by imposition or other means, 
nor have the researches of counsel, nor our own, discovered any 
case of recognized authority to warrant the impeachment of a ( 85 ) 
final decree upon other grounds. I t  would very much impair 
confidence in  the integrity of judicial proceedings if the sanctity of the 
judgments of its courts could be reviewed upon other grounds. 

The present action springs from no such imputation, for i t  does not 
appear, nor is it alleged, that any fraud or imposition was practiced, 
or that the court labored under any misapprehension of the facts set 
out in the record in arriving at a determination of the cause, or that 
the ruling, based upon such facts, is erroneous. The appeal was argued 
and decided upon these facts, and not upon the evidence, for the parties 
consented to the reference and to the conferring upon the referee the 
power which he exercised. The difficulty grows out of the failure of 
the appellant to place before the Court the case as decided below, the 
ruling in which is affirmed, and if a reformation under these circum- 
stances, or a reformation of the judgment were tolerated, the great 
maxim so conducive to peace and so long recognized, interest rei publicm 
ut sit finis litium, would be practically abrogated, and controversies 
would have no certain ending. This maxim is recognized in many of 
our own adjudications. Teague v. Perry, 64 N.  C., 39; Peebles v. 
Horton, ibid., 374; Atkinson v. Cox, ibid., 576; Bledsoe v. Nixon, 69 
N. C., 81. 

I t  is no answer to this to say that there should be a remedy for every 
wrong or erroneous decision, for it devolves upon parties to the litiga- 
tion to see to it that the wrong or error is not committed, and this at  
the proper time. There is no remedy for the results of a want of care 
and attention bestowed upon the case at  the hearing, except as provided 
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i n  the statute, when i t  comes from excusable negligence, and then the 
relief is in  the discretion of the Court, and this is not a case of the 
kind, nor is the relief asked in the mode pointed out. The appellants 
seek to review a decree rendered after full argument, and reheard and 

affirmed upon the sole ground of a false statement of a fact 
( 86 ) found by the referee and not excepted to, and we are asked to 

go behind that finding and review i t  upon evidence which, though 
sent up, was not properly before us at the hearing, and of which both 
parties had the full knowledge furnished by the record. 

The absence of any case sustaining the application tends strongly to 
prove i t  has no foundation in the law and practice of the courts, and 
is an innovation. 

We, therefore, affirm the judgment rendered in' the court below. 
Affirmed. 

Cited: H u n t e ~  v. Nelson, 151 N.  C., 185. 

W. H. KITCHIN v. C. W. GRANDY ET AL. 

Contract-Application of Trust Fund-Reference. 

1. The findings of fact by a referee are, when there is  any evidence to support 
them, conclusive. 

2. All papers executed, letters written and delivered, and memorandums made 
and acted upon in the negotiations which precede a contract, may be con- 
sidered in determining what was the agreement entered into by the 
parties. 

3. Where several notes, due a t  different datrs, are  secured by a deed in trust 
or mortgage, wherein i t  is provided that  upon default in payment of any 
one of them the trustee may sell, and he does s d l  after the first note but 
before the others become due, the proceeds of sale must be applied ratably 
to all the notes remnining unpaid. 

CIVIL AcTIom, heard before Graves, J., upon exceptions to referee's 
report, at  March Tcrm, 1888, of HALIFAX Superior Court. 

This action, instituted to have a trust fund in the hands of the de- 
fendant R. H. Smith, properly administered, after the pleadings 

( 87 ) were filed, was referred to James M. Mullen with the'direction, 
"to hear and determine all matters of controversy in  the same 

arising." 
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The referee made his report at  Fall  Term, 1886; so much of his 
findings of fact as is necessary to a proper understanding of the con- 
troversy and the rulings in  the court below, brought u p  for review, is 
as follows : 

On 21  December, 1880, Joseph J. Edmundson, having purchased a 
tract of land lying in  Martin County and described in  the deed there- 
for executed to him by Burton H. Spruill and wife Laura K., on the 
same day paid $200 of the purchase money, and gave to the said 
Laura K. his five several notes, under seal, for the residue, one in the 
sum of $500, due with accruing interest, at  eight per cent on 1 October, 
1881, and the other four each i n  the sum of $575, with like interest, 
due on the first day of the same month in the successive years from 
1882 to 1885, inclusive. To secure the deferred installments at the same 
time, the vendee Edmundson reconveyed the land to the defendant 
Richard H. Smith, trustee, vesting in  him the right and imposing an 
obligation in  case of default in  the payment of said notes or any one 
of them, on the request of the holder, to advertise and sell'said land 
for cash, and requiring him, after deducting the expenses and costs 
attendihg the execution of the assumed trust out of the funds thus aris- 
ing, to apply the residue "to the amount remaining unpaid upon said 
note or notes, with interest accrued, and the balance, if any, he shall 
pay to the said Joseph J. Edmundson, his heirs and assigns." 

Before the maturity of these notes they were transferred to and 
became the said Burton H. Spruill's property. 

On 15 January, 1884, the said Burton H. entered into a contract with 
defendants, Grandy &- Sons, for an advance to him of $1,500 to secure 
the payment whereof, as also other stipulations contained in i t  for the 
consignment to them, as commission merchants to sell, of eight 
bales of cotton for each $100 advanced, and the payment of ( 88 ) 
$1.50 for each bale deficient, he gave them his written obliga- 
tion and further assigned to them as collateral security, in  his deed of 
22 January, of the same month, the four notes of $575 each, upon the 
first of which had been paid $300, and conveying also "all of his crops 
to be grown during the year on the Cypress Swamp Farm, in Halifax 
County, which the said Spruill had theretofore bought from the plain- 
tiff, and his carts, wagons and farming implements," with the power 
of disposing of the property in  case of a failure to comply with his 
contract to refund the moneys to be advanced, and for which he had 
also given his separate written obligation due by the first day of De- 
cember of the same year. 

At the time of excuting these papers the plaintiff and one Mrs. Neems 
held a mortgage security on the Cypress Swamp Farm, on which were to 
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be grown the crops that were under the defendants' lien, amounting then 
to about $4,000, originally due to the plaintiff alone, whereof he had 
passed to Mrs. Neems about $1,100, that she then held. The said de- 
fendants had no notice of this encumbrance when the transaction with 
Spruill was consummated, but ascertained the fact a few days after- 
wards. They then declined to make further advances until assured that 
Spruill would not be disturbed in his possession, but permitted to pro- 
ceed in the cultivation of the crop for their benefit, and this determina- 
tion was early in  February communicated to the plaintiff by their 
attorney, to which the following is his answer : 

"Spruill is now in my office badly upset. I have no note due against 
him and cannot sell if disposed to do so, and certainly I would not sell 
if I could. Mrs. Neems holds one note for $1,100 now due, and she 
is the one to apply to, to not sell. I f  she does not sell there will be no 
sale. I could not guarantee that if sold the purchaser would charge no 
rent, but the fourth is all any one could charge, and it seems to me that 

th8 other three-fourths, his part, in case of a sale, together with 
( 89 ) the notes you have, would be ample security for $1,500. I f  

Grandy will advance no more than that on the crops a d  notes, 
and will hold them after paying his $1,500, advance for me, with 
Spruill's consent, he can have all the crops if the land should be sold, 
provided I bought i t ;  and I certainly will buy it unless it should bring 
over four thousand dollars cash, which it will never do in this age and 
generation. I should be compelled to do it in self-defense. I have just 
agreed with Spruill that he is to convey to me all his interest in the 
notes you have and all his crops, subject to Grandy's lien of $1,500, 
and $100 more if I say so. Now if this is satisfactory to you, I will 
guarantee that Spruill shall not be disturbed nor his crop, until Grandy 
gets his money out of the crops and notes, at which time Grandy is to 
deliver the notes to me. 1. will stop the sale, or buy it if Mrs. Neeins 
should attempt to sell." 

This paper was communicated by the attorney to the defendants, and 
they then addressed a letter to their said attorney in these words: 

"If we understand about the farm that Mr. Spruill bought of Mr. 
Kitchin, it stands as follows, viz.: All of Spruill's indebtedness on 
account of said farm is to Kitchin, except first note of $1,100 to Mrs. 
Keems. I f  Kitchin will place his notes in your hands as a guarantee 
that Nrs. Neerns shall not sell the land, and in case she does, he will 
buy it, and the mortgage made to us shall not be disturbed, we think 
that would be safe. I f  Mrs. Neems sold the land, and land is worth it, 
we would bid enough on same through you to protect our interest. I n  
case of sale, and Kitchin ngt doing as promised, forfeits the notes that 
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he will place in your hands. I f  this is agreeable all round, and Mr. 
Spruill desires it after we are paid-principal, interest, and commis- 
sions on cotton he is to ship us, we have no sort of objection to Mr. 
Kitchin having the Edmundson notes in our hands. This will be 
done of course, you advising it. We have been (as Kitchin says ( 90 ) 
Spruill is) 'upset' entirely in statements made to us (as we 
understood them) to act very judiciously in this matter, and hence it is 
that we call on you." 

On 21 February, 1884, the plaintiff addressed to the said defendants 
a communication in  these terms: 

SCOTLAND NECK, N. C., 21 February, 1884. 

Nessrs. C. W .  Grandy & Sons. 

DEAR SIRS: I will see that your lien for the present year on the crop 
of B. H. Spruill, on the Cypress Swamp Farm, shall not be disturbed 
or subjected to any of the debts of said Spruill, secured by mortgage 
or trust on said farm, and will save you harmless on account of the 
same, to wit, said debts secured by said mortgage or trust. 

W. H. KITCHIK. 

Contemporaneously with the making the last-mentioned communici- 
tion, and as a condition thereof, the plaintiff required the said Spruill 
to assign to the plaintiff, as a collateral indemnity in subordination to 
that of the defendants, and as a security for the payment of the purchase 
money yet due for the Cypress Swamp Farm, the four notes held by 
the defendant, which transfer, in  writing, the said Spruill made, stipu- 
lating therein that the defendants held them for supplies only, which 
did not exceed $1,500 in amount. This instrument was never registered, 
nor its existence and contents known to defendants or their attorney 
until after the beginning of the present suit. 

The defendants claim as due them under their contract the aggregate 
sum of $1,790.79, to be reduced by the net proceeds of the cotton sent 
to them and sold ($420.17) to the sum of $1,370.62, their demand being 
made up from the sum advanced, $1,500, with interest, $104.70, 
the sum of $21 paid their attorney, and $165 for the deficiency ( 91 ) 
in the number of bales of cotton to be sent to them. 

On 30 September, 1885, the trustee Smith, on the demand of the 
other defendants, sold the land under the provisions of the deed from 
Edmundson to the plaintiff for $1,864.88, the net proceeds, after de- 
ducting charges, being $1,771.64, of which bid the plaintiff has paid 
but $1,500, and $98.24, the cost incurred in  making the sale, and he 
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refuses to pay more, claiming, after the payment of the $1,500 advanced 
to defendants, his right to the excess under the assignment of Spruill, 
and also a reduction of the sum demanded by and paid to the defend- 
ants by the trustee to what is legally due them, the difference being also 
claimed by the plaintiff. This $1,500 payment to them was made with 
tho plaintiff's consent. 

The $500 note heretofore mentioned, was assigned before maturity, 
and for value, by Spruill to N. M. Lawrence, on which was due 30 Sep- 
tember, 1885, the day when the land was sold, $324.33, and on the other 
four notes then due at the same time, $2,681.88. 

When the loan contract between Spruill and the defendants was made, 
the latter had no knowledge of the note held by Lawrence against 
Spruill, the latter representing that the four notes passed to them were 
all. Soon after hearing of it, on 2 December, 1884, they purchased i t  
from Lawrence, paying therefor $304.20, and still hold it. 

The first maturing of the four assigned notes was, at  the time of the 
assignment, in  possession of W. A. Dunn, held as a collateral security 
for a debt owing him by Spruill, of which the defendants then knew 
nothing, and when informed they paid Dunn the debt due him by 
Spruill, with plaintiff's consent, which payment is included in the 
charge for advancements and constitutes part of the $1,500, and the 
note was delivered to them. This was previous to the registration of 
Spruill's mortgage to them. 

The debt of Spruill to the plaintiff, secured by the mortgage 
( 92 ) of the Cypress Swamp Farm, has never been paid in  full, though 

i t  has been sold and the proceeds applied thereto, the residue 
unpaid amounting, with interest, to the date to which the computations 
of the other debts have been brought, to the sum of $1,452.85. 

Spruill was, at  the time, and ever since, has been totally insolvent. 
Upon these facts the referee declared that the plaintiff is not entitled 

to recover; that the transaction occurring in  Virginia is governed by its 
laws of usury, of which no evidence has been offered, and the defense 
itself is only open to parties to the contract and privies, and that de- 
fendants are entitled to recover of the fund i n  the trustees's hands, 
$1,457.22 and interest from 15 December, 1884, for advances, and 
$324.33 amount paid Lawrence, and of the plaintiff $271.64, with 
interest from sale and costs. 

The plaintiff filed numerous exceptions to the report, of which two 
only were sustained, and it was recommitted for reformation. The 
referee accordingly made a second report, in  which, correcting the 
former, he finds as follows: 

That the communication made to the defendants when they declined . , 
to make further advances, and which led to their resumption, was trans- 
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mitted to them with the plaintiff's guarantee, and thus they acquired 
their only information upon that point. The referee therefore rules as 
before, in reference to the defendant's right to the funds in the trustee's 
hands, and further, their right to recover of the plaintiff $191.26, on 
account of the note obtained from Lawrence, and also of tho plaintiff 
$164.84, with interest at  8 per cent from the day of sale, and to judg- 
ment for the resale of thc lands, to make up the deficiency in  the first 
sale. The reformed report was excepted to by both parties, and their 
exceptions are as follows : 

Plaintiff's exceptions to the reformed report. 
The plaintiff excepts to the second reformed. report of the referee 

herein filed for the following reasons: 
1. Because he finds, as a conclusion of law, that the defendants, ( 93 ) 

C. W. Grandy & Sons, are entitled to receive of the proceeds of 
the land the sum of $1,457.22, on account of advances, etc., and $191.26 
on account of the note purchased by them from N. M. Lawrence. 

2. Because he finds that the defendants Grandy & Sons, are entitled 
to recover of the plaintiff the sum of $164.84, with 8 per cent interest 
thereon from 30 September, 1885, and costs. 

3. Because he does not find, as a conclusion of law from the facts 
found, that the plaintiff is entitled to receive of the net proceeds of the 
land sold the sum of $319.58. 

4. Because he does not find that the plaintiff is entitled to receive 
of the proceeds of the land sold by Smith the sum of $516.27. 

The defendants, C. W. Grandy & Sons, except to the reformed report 
of the referee, and for cause of exception, allege: 

1. That he did not find that the defendants are entitled to recover of 
the plaintiff the sum of $271.67, with 8 per cent interest from 30 Sep- 
tember, 1885. 

2. That he fails to find that the defendants are entitled to recover of 
the plaintiff $324.33 and 8 per cent interest thereon, on account of the 
note purchased by them from N. M. Lawrence, and find that he is only 
entitled to recover $191.26. 

3. That he finds that the defendants are only entitled to recover of 
thc plaintiff the sum of $164.84 and 8 per cent interest froin 30 Sep- 
tember, 1885. 

5. That he refused to admit as evidence letters of T. N. Hill to C. W. 
Grandy & Sons, dated 6 February, 1884. 

Thereupon the court rendered the following judgment: 
This cause coming on to be heard, and the former judgment of this 

court upon the first report of the referee being considered, and 
the reformed report of the referee made in obedience to said ( 94 ) 

103 



I~ITCHIN 'U. GBAR'DP. 

judgment, with the exceptions thereto filed being considered, it is now 
adjudged by the court : 

1. That the first exception of the plaintifl to the reformed report be 
sustained, so far as it complains as follows: "Because he finds as a con- 
clusion of law that the defendants Grandy & Sons, are entitled to receive 
of the proceeds of the lands $1,457.22, on account of advances, etc." The 
remainder of this exception is overruled. 

2. That exception two of the plaintiff be sustained. 
3. That the third and fourth exceptions of the plaintiff be overruled. 
4. That exceptions one, two, three, four and five of the defendants be 

overruled. 
5. And it appearing from the report of the referee that the net pro- 

ceeds of the land left in the defendant Smith's hands after paying 
commissions and expenses was $1,771.64, and that the entire amount of 
the notes secured on the land sold was $3,012.21, that of this sum 
$2,687.88 was due on the Spruill notes mortgaged to Grandy, and that 
$324.33 was due on the Spruill note purchased by Grandy & Sons from 
N. M. Lawrence, and his Honor Judge Avery having held by his rul- 
ings on the first report of the referee that these notes were entitled to 
share ratably in the proceeds of the land, and the court now being of 
opinion on the coming in  of the reformed report that the defendants 
Grandy & Sons are not entitled to collect the sum of $165.00, being the 
amount of damages charged for nonshipment of cotton, and of the 
notes mortgaged to them by Spruill as against the plaintiff, i t  is ad- 
judged that the defendants Grandy & Sons are entitled to receive of the 
proweds of the land sold the sum of fourteen hundred and seventy-three 
dollars and fifty-seven cents, being $191.26 on account of the note pur- 
chased of Lawrence and $1,283.31 on account of notes mortgaged by 
Spruill. 

And it further appearing that the plaintiff was the purchaser 
( 95 ) of the land sold by Smith, trustee, and that he has only paid the 

commissions and expenses of sale and the sum of $1,500 which 
he paid over to Grandy & Sons, and that Grandy & Sons were paid 
$26.43 too much, i t  is adjudged that the plaintiff recover of the defend- 
ants Grandy & Sons the sum of twenty-six dollars and forty-three cents, 
and the cost of this action to be taxed by the clerk. And this judgment 
will bear interest from 30 October, 1885, the date of the sale of the 
land. 

.From this judgment the defendants Grandy & Sons appealed, assign- 
ing the following errors : 

1. That he sustained exception one of the plaintiff to the reformed 
report of the referee so far  as it sets forth as follows: "Because he finds 
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as a conclusion of law that the defendants Grandy & Sons are entitled 
to receive of the proceeds of the lands $1,457.22 on account of ad- 
vances, etc." 

2. That he sustains exception two of the plaintiff. 
3. That hc overruled exceptions one, two, three, four and five of the 

defendants C. W. Grandy & Sons. 
4. That he holds that C. W. Grandy & Sons were not entitled to 

collect the sum of $165 damages for nonshipment of cotton out of the 
notes mortgaged to them. 

5. That he holds that the defendants C. W. Grandy & Sons were 
only entitled to secure $1,473.57, being $191.26 on account of the note 
purchased by Lawrence and $1,282.31 on account of the notes mortgaged 
to Spruill. 

6. That he finds that the plaintiff has overpaid these defendants 
$26.43 too much. 

7. That he holds that the plaintiff recover of these defendants said 
sum of $26.43, with interest from 30 October, 1885. 

8. That he holds that the plaintiff recover of said defendants the 
cost of this action. 

9. That he does not find that the defendants, C. W. Grandy & Sons, 
are entitled to recover two hundred and seventy-one dollars and 
sixty-four cents, with eight per cent interest from 30 September, ( 96 ) 
1885, the amount found due them by the original report, 

10. That he does not find that said C. W. Grandy & Sons are entitled 
to recover $164.84, with eight per cent interest from 30 September, 
1885, the amount found due them in the reformed report. 

That he does not hold that the plaintiff pay the cost. 

J.  B. Batchelor and John Devereux, Jr., for plaintiff. 
Thomas N. Hill for defendants. 

SMITH, C. J., after stating the case: While the exceptions are very 
many i n  number, there are but few rulings involved which we arc 
called on to consider. 

1. The appellants' objection to the ruling that sustains the plaintiff's 
first exception to the referee's first report in reference to the time of 
transmitting, with the guarantee, the paper of the defendants' attor- 
ney, setting out the terms on which it is given, involves a matter of 
fact and is not subject to review in  this Court, when there is any evi- 
dence to support the finding. 

2. The second has reference to the sustaining the plaintiff's exception 
to the finding that the defendants are entitled to be paid out of the 
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proceeds of sale of the land, not only $1,457.22, the amount advanced, 
but also the sum of $324.33 paid for the note held by Lawrence. 

This raises an inquiry into the effect upon the liability incurred 
under the plaintiff's guarantee by the contemporaneous transmission to 
the defendants of the verbal communication of plaintiff to their attor- 
ney reduced to writing, and forwarded to them. 

We think, most manifestly, the latter paper must be considered be- 
tween the contracting parties as a qualification or condition of 

( 97 ) the plaintiff's undertaking to protect the defendants from any 
claim upon the crops growing out of the jncumbrancc upon the 

farm, or interference with Spruill while making them. 
As Spruill had assigned, subordinate to the assignment to the appel- 

lants, his interest in the notes held by them, the plaintiff, in waiving 
any claim to priority in the crops and insuring Spruill uninterrupted 
cultivation in  that communication to them, uses these words : 

"I have just agreed with Spruill that he is to convey to me all his 
interest in thc notes you have, and all his crops subject to Grandy's 
lien of $1,500, and $100 more, if I say so. Now, if this is satisfactory 
to you, I will guarantee that Spruill shall not be disturbed, nor his 
crop, until Grandy gets his money out of the crops and notes, at  which 
time Grandy is to deliver the notes to me. I will stop the sale or buy, 
if Mrs. Neems should attempt to sell." 

The guarantee was accepted on these terms, and most clearly i t  
limits the claim of the defendant upon the notes and crops to $1,500, 
and excludes all above that sum. I t  cannot be necessary to refer to 
authority for the proposition that papers executed at  the samc time or 
acted upon conjointly, together constitute the contract, and ascertain 
the respective relations and obligations of the parties to it. These 
exceptions being overruled, the defendants file others to the amended 
report : 

1. For that the referee does not find the appellants to be entitled to 
the unpaid residue of the purchase money. a 

2. Nor entitled to recover of the plaintiff the amount ($324.33) paid 
to Lawrence, but only ($164.84) part thereof. 

3. Nor to recover of plaintiff a larger sum than $164.84. 
To the rulings of the judge they excepted also: 
For  that he disallowed the sum of $165, claimed for the deficient 

consignments of cotton. 
For that he denies their right to the sum found due in  the first report, 

to wit, $265.64. 
( 98 ) For that he does not allow them the sum ($164.84) ascer- 

tained to be due in the reformed report. 
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For that he adjudges due plaintiff's $26.43, paid the defendants out 
of the sale above, what was due them, and awards costs of suit against 
them. 

While, in  our.opinion, the notes given on the purchase by Edmond- 
son are, under the terms of the trust deed, whether due or not, entitled 
as such, to share in  the proceeds of the sale, the deed so directing, and 
the payment to Edmundson of any excess, it is evident this latter was 
not intended to exclude such as were not matured, and thus to withdraw 
the security from them, and such is the meaning of the language used; 
yet the sum to be received by the defendants was, under their contract 
with the plaintiff, not to exceed $1,500, the excess from these pledged 
securities belonging to him. 

The item of $165, claimed for damages for the deficient cotton, while 
not allowable to affect the plaintiff's rights, was, we think, under the 
findings, a proper charge against Spruill. 

I n  Arm'ngton v. Goodrich, 95 N. C., 462, where the point of the 
usurious character of such a provision in  a mortgage deed came before 
the Court, but was not necessary to be passed on in determining the 
appeal, as it is not now, since we do not know that a usurious taint is, 
by the law of Virginia, thus imparted to the contract, and the debtor 
does not controvert his Iiability upon such ground, and for these rea- 
sons we pass i t  by without an expression of opinion as to the effect of 
such a provision under our law. Whether in law it must be declared to 
be usurious in the absence of other evidence of illegal intent as a 
means of evading the condemnation of the law relating to the taking of 
usurious interest, we shall not undertake to decide. 

But the ruling of the Court is, that this sum is not a just 
charge against the plaintiff, inasmuch as the four notes, not to ( 99 ) 
exceed $1,500, were alone to be provided for, and subject to the 
lien of that sum only, were to belong to the plaintiff. The appellants 
having received i n  excess of what those notes are entitled to, out of the 
securities provided for their discharge, the sum of $26.43, i t  is correctly 
ruled that they are liable therefor to him. 

I t  must be declare& there is no error in the ruling complained of by 
the appellant, and the judgment is 

Affirmed. 

Cited: Whitehead v. MorriZl, 108 N. C., 68 ; Kiger v. garmon, 113 
N. C., 407; Kew v. Sanders, 122 N. C., 636; Gore v. Davis, 124 
N.  C., 235. 
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LEWIS WEBB v. GEORGE BISHOP AND JOHN HUTCHISON. 

Contract-Mistake-Usury-Interest. 

Where a bond esecuted for the repayment of borrowed money in February, 
1875, was infected with an usurious element, and in December following 
another bond was esecuted and substituted therefor, with a further usuri- 
ous consideration : Held- 

1. That under the statute in force at the time of the execution of the first 
bond the interest accruing thereon was forfeited, though if any part 
thereof had been paid, the obligor could not recover it back. 

2. That under the statute in force at the time the second bond was esecuted 
it was void; but the obligee might fall back upon the first bond and 
recover the amount of the principal thereon, reduced by my credits to 
which it was entitled. 

3. Ilie contract is not affected by an usurious element if it is incorporated by 
mistake; it is the intent to take more than the law permits which viti- 
ates it. 

THIS is a civil action, tried before Graves, J., at May Term, 1888, of 
CRAVEN Superior Court. 

The action is upon a note under seal executed by the defend- 
(100) ants to the plaintiff on 21 December, 1875, wherein they cove- 

nant to pay him twelve hundred and nineteen dollars and 91/10.0 
with interest at the rate of 8 per cent per aunum, and the complaint 
alleges to be due thereon, on 30 January, 1883, the sum of five hundred 
and twenty dollars and 63/100 and interest from that date for which 
judgment is demanded. 

The defendants admitting these general allegations, set up in  their 
answer the defense of usury, alleging that. a large sum of unlawful 
interest enters into the bond, purged of which they aver their readiness 
to pay any balance that may be found to be lawfully due on the obli- 
gation. 

The parties, waiving a trial by jury, consented that the judge might 
upon the evidence ascertain and determine the facts, and he finds as 
follows : 

On 24 June, 1870, the defendants borrowed from the partnership 
firm of Rountree & Webb (the last named being the plaintiff) and as 
principak gave their note for the sum of fifteen hundred dollars. On 
18 February, 1875, the note was taken up and two others substituted in 
its place, each in the sum of $1,181.70, one of which was drawn payable 
to Thomas J. Latham, cashier, at thirty days. Endorvements subse- 
quently made on it show four several payments of interest, the last 
being up to 1 December, 1878. 
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This note assigned to him, as the plaintiff's separate share of the 
joint fund, was replaced by the bond sued on and described in  thc com- 
plaint, and is in this form: 

$1,219.91. For value received we, George Bishop and John Hntchi- 
son, both principals, promise to pay to Lewis Webb or order, the sum 
of twelve hundred and nineteen 91/100 dollars with eight per cent 
interest from date. Witness our hands and seals 21 December, 1875. 

GEORGE BISHOP. [Seal.] 
JOHN HUTCHISON. [Seal.] 

Upon this bond several credits are endorsed by the plaintiff, all of 
them as partial payments, or in general terms as receipts, to wit: 

On 22 October, 1877, $200; on 6 November, 1877, $10; on (101) 
4 August, 1879, $694; on 4 August (same date), $119.96; on 
25 October, 1880, $100; and on 30 June, 1853; $81.67, which is the last 
payment. 

Upon these facts his Honor gave judgment for the plaintiff, from 
which the defendants appealed. 

H. R. Bryan, filed a brief for plaintif 
M. D. W .  Stewemon, for defendmts.  

SMITH, C. J., after stating the case: I t  will be seen by a computa- 
tion that in the division of the first note principal and interest at six per 
cent accrued up to the giving the note of 18 February, 1875, the latter 
is in excess of the sum due by some $226, or thereabouts, and in  the 
absence of evidence of any other consideration must be deemed an ad- 
ditional consideration for the further indulgence of the debt. 

This excess constitutes the alleged usury in the execution of the 
second note, and constitutes an element with interest affecting the bond 
in suit. 

I n  making computation of the amount due on the second note, the 
interest on which was paid up to 1 December, 1875, it would appear 
that the last instrument, the bond, was given for a sum in excess of 
what was due at  the date of its execution by about $25. 

The statute in force when the first two notes were given nrovides 
L, 

that "if any person shall agree to pay a greater rate of interest than 
six per cent per annum when no rate is named in the obligation or a 
greater rate than eight per cent when the rate is named, the interest 
shall not be recoverable at law." Bat. Rev. Ch., 114. 

When the bond in suit was executed the law had undergone 
a change, and i t  was declared that "all bonds, contracts and (102) 
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assurances whatsoever for the payment of any principal or money to 
be lent or covenanted to be performed upon or for any usury where- 
upon or whereby there shall be reserved or taken above the rate of six 
dollars or eight dollars on the hundred as aforesaid shall be void," etc. 
Acts 1874-75, ch. 84. 

This statute, which went into effect on 24 March, 1875, declares in 
express terms (unnecessarily, perhaps, but to avoid misinterpretation) 
that it shall not "apply to any existing contract," but it is applicable 
to the last security taken in  December of that year. 

I n  our opinion, the sum elitering into the note of 18 February, 1875, 
abovk the principal and legal interest then due on the former note is 
nsurious. and under the law was not recoverable. and so much of that 
sum, as being unpaid, enters into the bond in suit is not recoverable, 
the interest, however, paid on the second note must, so far as i t  par- 
takes of the usurious sum be eliminated and not be counted in the reduc- 
tion, because, though not recoverable, i t  has been pamid. Bank v. Lutter- 
loh, 81 N. C., 142. 

That the second note is usurious to the extent specified by the incor- 
porating into it a sum exceeding what was due on that of which i t  is 
a renewal, is sustained by both reason and authority. There is no essen- 
tial difference in taking the usury by discounting and inserting in  it a 
larger sum than is legally due. I n  either case the contract has the taint. 
Ehringhazu 21. Ford, 3 Ired., 522; Dawson v. Taylor, 6 Ired., 225; 
Comrs. v. R. R.. 77 N. C.. 289. 

This result of course presupposes an  intent to take more than the 
law allows, for forbearance in making a loan and not to the case of a 
mistake in calculating the sum due, when no such intent exists. 

But  the last instrument is rendered void by the statute com- 
(103) pelling the creditor to fall back on the preceding note, ignoring 

the existence of the other, except as showing payment upon the 
indebtedness. 

The plaintiff may recover on this, upon the awthority of R o u n t r e e  zl. 
Brinson, 98 N. C., 107, to which the pleadings may, by amendment, be 
made to conform in the court below. 

There is, therefore, error, in the ruling, and the judgment must be 
set aside in  order that upon the basis of this opinion the legal sum 
recoverable, if any, may be ascertained and judgment given accord- 
ingly. 

Error. 

Cited: M o o r e  v. Beaman, 112 N. C., 563. 
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G. W. GWATHNEY ET AL. V. GEORGE A. SAVAGE AND F. M. GARRETT. 

Attorney and Client-Excusable Negligence-Judgment-When 
Vacafed.  

Where the defendant, residing in a county of the State distant from that in 
which the action was pending, retained an attorney, who practiced in the 
courts where the suit was, to represent him, and furnished him with the 
facts necessary for his answer, but the attorney failed to make the proper 
defenses, or notify defendant that his presence was necessary, by reason 
of which judgment for want of answer was rendered, and this was not 
communicated to defendant for some time afterwards: Held, that the 
neglect was that of the attorney and not of the client, and the latter was 
entitled to have the judgment set aside. 

THIS is an appeal from a judgment of Graves, J., rendered at Spring 
Term, 1888, of HALIFAX Superior Court, setting aside for excusable 
neglect a judgment theretofore rendered in the cause. 

The action in  which the judgment, which the defendant Gar- 
rett moves to have set aside was rendered, was instituted by the (104) 
plaintiffs to foreclose the defendant Savage of the equity of 
redemption in  certain lands conveyed by him to secure the payment of 
the debts to the plaintiff mentioned in the complaint. 

The following summary of facts as found by the court will be suffi- 
cient to present the question raised by the appeal: 

The defendant Garrett is now, and has been, since 1 January, 1888, 
a resident of Little Rock, Ark. I n  January, 1876, he, as trustee for his 
wife and C. W. Garrett, conveyed to the defendant Savage the land 
mentioned in  the pleading and took, in  consideration therefor, eleven 
notes payable to C. W. Garrett, in cotton, the cotton for the first note 
to be delivered on 1 December, 1876, and that for the other ten notes 
to be delivered on 1 December of each of the following ten years; and 
eleven notes payable to T. M. Garrett, trustee, etc., to be paid in cotton 
on the same dates as the notes to C. W. Garrett. To secure the pay- 
ment of these notes the defendant Savage executed a deed of trust to 
T. M. Garrett, trustee, on the said land, with power of sale in default 
of the payment of any one of said notes. The deed was duly registered. 

On 1 December, 1882, the defendant Garrett, having become the 
owim of all the notes secured by the trust, and the said Savage having 
made default in the payment of the notes falling due in  1879, 1880 and 
1882, the said Garrett agreed to grant an extension of said notes (pay- 
able in cotton) and in  lieu thereof took three notes for $212.80, pay- 
able respectively 1 December, 1887, 1888 and 1889, and to secure the 
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GWATIINEY v. SAVAGE. 

same the said Savage on the same day executed to Garrett the mortgage 
deed set out in the complaint. 

After the institution of this action the defendant Garrett employed 
James E. O'Hara, an attorney, practicing in said court, to defend his 

interest in said action, and sellt to him during May Term, 1887, 
(105) by the hand of L. Vinson (his son-in-law) the unpaid cotton 

notes and the money notes, and the said Vinson handed to the 
said O'Hara, with said notes, a statement of the amount due on the 
cotton notes and money notes, with a reference to both mortgages or 
deeds in  trust securing the same, and also letters from Savage to Gar- 
rett, and the original mortgage of 1 Derember, 1882, which described 
the other mortgage. 

The defendant Garrett was then living in Cumberland County, N. C., 
and did not visit Halifax in  several months thereafter. O'I-Iara asked 
for time to file an answer, which was refused, and the plaintiff's counsel 
moved for judgment, which was also refused, with the statement that 
defendant had the whole term to answer. O'Hara then filed an un- 
verified answer (the complaint was verified), admitting all the allega- 
tions of the complaint, except as to the payment of interest. O'Hara 
had no consultation with Vinson about the case, except that Vinson, 
when he handed him the papers, asked him to represent Garrett in the 
cause, and the answer was filed by O'Hara, with the papers before him, 
without further assistance from his client, and without opportunity to 
confer with him during the time. 

On 26 September, 1887, O'Hara, in reply to a letter of inquiry from 
Garrett, among other things, said: "I claim interest for your entiro 
debt, which have (has) been conceded by Gwathney & Co. They, 
G. & W., will move for execution on this judgment on the third Mon- 
day in next month." 

On 10 December, 1887, he wrote, in  reply to a letter from Garrett: 
"I beg to state that, at  the last term of the court, Gwathney & Co. 
recovered judgment (against) Savage for their debt, and judgment was 
accordingly taken-first, your debt to be paid out of power of salq after 
that Gwathney & Co. . . . Savage is confident that he will be 

able to pay your note past due, and accrued interest, and also 
(106) satisfy the G.'s debt within the seventy days. His  attorneys tell 

me they have arranged to raise the money." 
On 19 December, 1887, O'Hara wrote to Garrett as follows: "In 

reply to yours of the 15th inst., I beg to state that I intended to say, 
that your secured debts against Savage, with all accrued interest, must 
be paid before Gwathney & Co. could come in, and that I had so 
stated." 
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"Garrett did not come to November Term of the court, and judg- 
mcnt was rendered against him for want of an answer at  said term. 
The said 07Hara  is insolvent. Garrett nevcr received any notice of 
the provision of the judgment till after January Term, 1888, of the 
court, viz.: about 2 February, 1888. Said attorney never called upon 
him to verify any answer, and he never saw the unverified answer placed 
on the files, nor did he ever see the other pleadings, or know of the 
filing of an unverified answer. 

There is due on said cotton notes ahout $1,300 or $1,400. [This 
finding is provisional, for the purpose of this motion, only.] 

The mortgage from said Savage to W. W. Gwathney & Co. was given 
27 January, 1885, and duly recorded." 

Upon the facts found, i t  was ordered and adjudged, that the judg- 
ment against the defendant Garrett be set aside for the excusable ncglect 
of said Garrett, and that he be allowed to answer, subject to the lirnita- 
tions contained in the judgment. 

T.  N .  Hill f o r  pla&tiffs. 
R. 0. B u r t o n  for defendants .  

DAVIS, J., after stating the case: The defendant Garrett had em- 
ployed an attorney practicing in the courts of Halifax; he had furnished 
his said attorney with the facts material for his answer, and he had 
reason to suppose that, with the facts before him, his attorney would 
not neglect to put in an answer and protect his interest. The complaint 
was verified, and no verified answer was put in. This was neg- 
lect-whose neglect was i t ?  was it the neglect of the defendant, (107) 
and if so, was i t  excusable? 

The plaintiff says that it was the duty of the defendant to have been 
at  court, and that i t  was his neglect, and inexcusable. The defendant 
lived in a distant part of the State; he had employed an attorney, duly 
licensed to practice in the courts; furnished him with all the data neces- 
sary to protect his rights and interests in  the action, and he was pre- 
sumed not to know himself what answer to make or how to make i t ;  
but he had a right to assume that his attorney would not neglect to file 
his answer and protect his interests, and to inform him if it was neces- 
sary to make any affidavit verifying the same. 

The distinction between the neglect of parties to an action and the 
neglect of counsel is recognized in our courts, and except in those cases 
in  which there is a neglect or failure of counsel to do those things 
which properly pertain to clients and not to counsel, and in which the 
attorney is made to act as the agent of the client, to perform some act 
which should be attended to by him, the client is held to be excusable 
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for the neglect of the attorney to do those things which the duty of his 
office of attorney requires. I t  was the duty of the attorney to file the 
defendant's answer; if it required verification, as i t  did, i t  was his 
duty to inform his client of the fact. 

The client is not presumed to know what is necessary. 
"When he employs counsel and communicates the merits of his case 

to such counsel, and the counsel is negligent, it is excusable on the part 
of the client, who may reasonably rely upon the counsel's doing what 
may be necessary on his behalf." W h i t s o n  v. R. R., 95 N. C., 385. 

The distinction between neglect of counsel taken in Griel v. Vernon ,  
65 N. C., 76, has been followed by a number of cases since, and may be 
regarded as settled. El l ing ton  v. Wicker, 87 N. C., 14, and the case3 
there cited. 

I n  the case before us the neglect was that of the counsel, and 
(108) we concur in the ruling of his Honor below, that i t  was excusa- 

ble neglect on the part of the defendant. 
The counsel for the appellee Garrett moved to dismiss the appeal, 

"upon the ground that the undertaking on appeal was not filed in the 
time prescribed by law." 

I t  appeared from the record that the motion to set aside the judg- 
ment was heard by consent at the April Term of Northampton court. 
I t  also appeared from the record that the case on appeal was filed on 
25 May, 1888, and that the appeal bond was filed on the same day. 
The counsel for appellant filed an affidavit, in  which he makes oath, 
"that the facts were found and the amount of the appeal bond fixed by 
the judge on 25 May, 1888, and thereafter, on the same day, the bond 
was executed and filed." 

By consent, the motion was heard at  Northampton court. I t  does not 
appear from the record on what day the judgment was filed, but the 
case on appeal was filed on 25 May, and the appeal bond filed on the 
same day, and, as we find upon the affidavit of Mr. Hill, on the same 
day the facts were found and the amount of the bond was fixed by the 
judge. The motion was heard and the judgment rendered out of term, 
by consent, and the bond mas filed within ten days after notice thereof. 
The motion to dismiss cannot be allowed. 

Affirmed. 

Cited:  Plzifer v. Ins. Co., 123 N.  C., 409; Koch v. Porter, 129 N. C., 
136; P e p p e r  v. Clegg, 132 N.  C., 316; S c h i d e  v. Ins .  Co., 171 N. C., 
431; Gra~d?)  v. P~oduc t s  Co., 175 N. C., 513. 
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THE STATE ON T~~ RELATION OF THE COMMISSIONERS OF THE TOTVK 
O F  WAltRENTON V. SAMUEL I?. ARRIKGTON AND WIILIAJI A. 
JENKINS. 

Oficial Bonds-Partie-Demurrer-Estoppel. 

1. Relators in actions upon official bonds are the real plaintiffs and miscalling 
them will not impair their right to recover when it is patent from the 
pleadings that they have a good cause of action. 

2. The misjoinder of parties plaintiff is not fatal to the action, as judgment 
may be rendered for those who are entitled to it. 

3. The obligors in an ofiicial bond made payable, in terms, to the prrsori for 
whose benefit it is required, cannot, when sued for a breach thereof, be 
heard to say that it cannot be enforced because not executed to the State. 

THIS is a civil action which was tried before Graves, J., upon com- 
plaint and demurrer, at  Spring Term, 1888, of WARREN Superior 
Court. 

The summons issued and served upon the defendant calls upon them 
"to answer the complaint of the State of North Carolina ex re1 the 
commissioners of the town of Warrenton which will be filed in the 
clerk's effice," etc., and at the return term the complaint was filed, 
alleging in  substance : 

That James S. Boyd, who died i n  Warren County on the day 
of August, 1887, was duly elected by the board of commissioners of 

. the town of Warrenton, in the county of Warren, constable of said 
town, on 1 4  June, 1886, to fill the unexpired term of J. J. Loughlin, 
who had been elected constable of the said town of Warrenton on the 
first Thursday in May, 1886, the said term to continue until the first 
Thursday in May, 1887; and on 3 July, 1886, the said Boyd duly quali- 
fied, and filed his bond as constable, with the defendants Arrington and 
Jenkins as sureties, with the board of commissioners of said town, and 
the samc was accepted by them; that the bond, payable to the town 
of Warrenton in the sum of twelve hundred and fifty dollars, was 
for the faithful collection of and accounting for the taxes of (110) 
the town of Warrenton, and the full performance of his duties 
as constable aforesaid, during his term of office, or his continuance 
therein; that after the execution of the bond a copy of the tax lists of 
the town of Warrenton, made out and assessed in  all respects accord- 
ing to law, levied for the year 1886, was delivered to the said Boyd, 
constable, as aforesaid, for collection, and he received the same for 
that purpose; that the said Boyd, constable, was by law compelled and 
rcyuired to settle with and pay over to the treasurer of said town of 
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Warrenton, whatever of said taxes were unpaid by him, and which he 
had collected, or ought to have collected, on the tax lists in  his hands, 
on the first Monday in February, 1887, less the amounts to be allowed 
him by the commissioners of said town for insolvents and errors; that 
Boyd failed and refused to settle with the treasurer, and failed and 
rcfused to pay to him a large amount of said taxes due at that time 
and unpaid by him, which he ought to have collected and paid over as 
aforesaid, and that he did not pay the same up to the time of his death, 
but continued to refuse so to do; wherefore, the plaintiffs demand 
judgment against the said defendants for the sum of $1,250, the whole 
penalty of the bond, that being the amount of the penalty of the bond, 
and beiilg less than the defalcation of their principal, the said James S. 
Boyd, constable as aforesaid, and interest and costs. 

The bond sued on is in this form: 

Know all men by these presents, that we, James S. Boyd, S. P. 
Arrington and W. A. Jenkins, are held and firmly bound unto the cor- 
poration of the town of Warrenton in the sum of twelve hundred and 
fifty dollars ($1,250), to the payment thereof well and truly to be made, 

we bind ourselves jointly and severally, our heirs, executors and 
(111) administrators, firmly by these presents, signed and sealed this 

25 June, A. D. 1886. 
The condition of the above obligation is such that, whereas the above 

bounden James S. Boyd was, on 14 June, 1886, duly elected constable 
in and for the town of Warrenton, in said county of Warren, to take 
effect from 3 July, 1886, to fill the unexpired time of J. J. Loughlin, . 
who resigned, to take effect from 3 July, 1886. Now, if the said James 
S. Boyd, as constable, shall well and truly and diligently collect the 
taxes which may be levied by the proper authorities of said town, and 
which may be placed in his hands for collection during his said term of 
office, and shall truly and faithfully pay over the amount or amounts 
collected by him according to law, and shall in every respect faithfully 
and fully perform and discharge all of the duties as constable aforesaid 
during his term of office or continuance therein, then the above obliga- 
tion to be void and of no effect; otherwise to remain in full force and 
effect. 

.JAMES S. BOYD. [Seal.] 
S. P. BBRINGTON. [Seal.] 
W. A. JENKINS. [Seal.] 

Witness : J. GRAY MCCANDISH. 

The defendants demurred to the complaint, and alleged as causes of 
demurrer, first, "that the relators are not proper parties to the suit as 
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i t  appears upon the face thereof; that the bond sued on was not executed 
to and payable to the State of North Carolina"; and second, "that it 
does not appear upon the face of the complaint that said bond was regis- 
tered in the office of register of deeds." 

The court, after hearing argument upon the questions of law pre- 
sented, rendered judgment overruling the second cause of de- 
murrer assigned, and sustaining the first cause of demurrer (112) 
assigned; that the defendants go without day and that they 
recover their costs of suit against plaintiff. From which judgment the 
plaintiff appealed. 

R. H.  Bat t l e  for plaintiff .  
J .  B. Batchelor for defendants.  

SMITH, C. J. If  the complaint be considered apart from the process 
and its heading, it will be seen that a cause of action is set out in favor 
of the commissioners of the town of Warrenton, or of the town itself, 
which they represent, and none in favor of the State. I t  is true, that 
in  the process they appear as relators prosecuting in the name of thq 
State, as upon an obligation incurred to it, as they do in the caption to 
their complaint, nevertheless, they are present in the complaint-which 
is the foundation of the action alone to be answered-as plaintiffs in 
their official capacity, and representing the obligee, the town itself, as 
sole prosecutors of the action, and in  which the State is shown to have 
no legal interest. 

I n  S t a t e  rz rel. C o z  v. Peebles, 67 N.  C., 97, the caption following 
the summons was, " S t a t e  o n  relation of W .  R. Cox,  Solicitor, v. X i c k o -  
7as Peebles, E d m u n d  Jacobs and others," and the action was upon a 
guardian bond, to recover the estate of infants, and i t  was objected that 
the relator should be the infants for whom the solicitor was prosecuting 
the suit, and who could not properly himself, be a relator. 

The court, after overruling the objection as coming too late after 
judgment, and remarking, that if taken in apt time "his Honor would 
have allowed an amendment had he deemed it necessary," concluded the 
opinion in  these words: "But the court is of opinion that the action is 
properly brought, as the  complaint  shows, tha t  n o t w i t h t a n d i n g  t h e  
caption, if i s  really in t h e  n a m e  of the  wards, agai1zst their  late guardian 
and  h i s  sureties o n  t h e  guardian bond." This ruling shows that to find 
the parties plaintiff the complaint may be looked into, and those 
are relators who appear therein to be entitled to maintain the (113) 
action upon the cause of action set out. 

Relators are those for whose benefit suit is brought on an official bond, 
and are substantially the plaintiffs demanding relief, and the miscalling 
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them cannot impair their right to recover, when this is patent upon 
the complaint. The State is not a proper party to the suit, and it has 
been decided, contrary to the former practice, that under the Code 
system the joining improper parties with the plaintiff is a ha.rmless 
error, as judgment may be rendered in favor of such as are entitled, 
and thereforc the proceeding is not vitiated. Green v. Green, 69 N. C., 
394; Burns v. Ashworth, 72 N.  C., 496. 

Moreover, the demurrer is insufficient in form, and does not properly 
raise the question argued before us. I t  assigns as the pound  thereof, 
that the relators, suing on behalf of the town, "are not proper parties to 
this suit," while i t  is plain that they (or the town) are the only proper 
parties to maintain the action, not as relators, but in  their own right, 
and the State is an improper party, and this for the reason given in 
the demurrer that the bond "was not executed to and payable to the 
State." I f  the State were not the obligee, and the complaint averred 
that i t  was, the variance between the allegation and proof would be 
fatal at  the trial. 

We do not understand it to be contended that the bond is a nullity, 
and no recovery could be effected in an action brought to enforce its 
provisions by the obligee. 

We do not propose to pursue the discussion of the point, because it 
1s not necessary in disposing of the ruling brought up for review, fur- 
ther than to say, that no reason occurs to us for refusing to enforce 
such a bond in  a suit a t  the instance of the present obligee, the town, 

which, acting in a public capacity, has taken a security for the 
(114)  faithful discharge of the trust assumed by the principal obligor, 

on an appointment legally conferred. 
I t  would be a strange result if the defendants, accepting what has 

been done, and by becoming sureties enabling their principal ?b collect 
taxes under the conferred office, could disown what has been done and 
exonerate themselves from all liability upon their obligation. 

We must overrule the demurrer for the reasons stated, and suggest 
to the court below, when the cause is again taken up for action under 
this opinion, if deemed necessary, such amendment merely be made as 
will make the record self-consistent and harmonious in its several parts. 

The judgment must be reversed, and the cause proceed in the Superior 
Court of Warren. 

Error. 

Cited: Burrell v. Hughes, I16  N. C., 437; Hines v. Vann, 118 N. C., 
7 ;  Tillery v. Candler, 118 N. C., 889; Cook v. Smith,  119 N. C., 355; 
Carfer v. R. R., 126 N. C., 444;  Quarry Co. v. Construction Co., 151 
N.  C., 348. 
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R. H. VESTXR, A D M I N I ~ T R A T ~ R  CUM TESTAMENTO ANNESO OF CALVIN 
COLLINS. V. SIMON COLLINS. 

WitneseUevise-Trarlsaciion with Deceased Persons-Evidence. 

1. One who attests a will as a subscribing witneas is not made incompeteilt to 
testify to the execution thereof, by reason of thc fact that lie is a 
devisee or legatee. 

2. An executor or admiaistrator cum testamcnto c~nrrc~ro, who is also a sub- 
scribing witness to a will, is competent to testify to the execution thereof ; 
and the same rule applies to one who was competent at the time of the 
making of the will, but subsequently acquired an interest therein. 

3. The act of attesting the execution of a mill is not such a "personal trans- 
action" with the deceased as is contemplated in the prohibition con- 
tained in section 590 of The Code. Such witilesses are the witnesses of 
the law, not of the parties. 

4. Where a will was attacked upon the ground of undue influence of the wife 
and sole devisee, and evidence was offered by the caveators of declara- 
tions by the testator that he did not intend any of her family to haw 
any pafl of his estate: Held, that it was competent to prove, in rcply, 
the kind relations existing between the deceased and his wife, and that 
she had permitted him to use a fund which belonged to her. 

THIS is an issue deuisavit val non, tried before Avery, J., at (115) 
Spring Term, 1888, of the Superior Court of N-~sH County. 

The issue was found in favor of the propounders, and from the judg- 
ment thereon declaring tlic will duly executed and ordering i t  to be 
recorded, the caveator appealed. 

A paper writing or script purporting to be the last will of Calvin 
Collins, bearing date 2 September, 1859, and in form to pass his estate, 
was, after his death and in the month of March, 1885, exhibited in the 
Probate Court by his widow Nancy Collins, nominated sole executrix, 
and to whom his estate was given, and there proved ex parte. On 31 
October of the same year a caveat thereto was entered by Simon Col- 
lins, a brother, and one of the next of kin of the deceased, whereupon 
such further proceedings were had that an issue as to the validity of 
the instrument was drawn up and sent to the Superior Court for trial 
before a jury in the following form : 

I s  the paper writing mentioned in the pleadings and offered for pro- 
bate and every part thereof the last will and testament of Calvin 
Collins ? 

While the proceeding was pending the executrix died intestate and 
B. H. Vester, her brother and one of her next of kin and heirs at law, 
took out letters of administration cum te~ta~medo annexo, on the testa- 
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tor's estate, and in both his representative and personal capacity, be- 
came a party propounder to carry on the suit in her place. 

Upon the trial the said B. H. Vester, who, on the death of 
(116) llis sister 'became entitled to a distributive share in her estate, 
\ ,  

enlarged by that given her in the contested will, though he was 
both a propounder and subscribing witness, was examined as a witness 
on his own behalf, arid it was proposed to prove by him the due and 
sufficient execution of the mill, when the caveators interposed an objec- 
tion to the hearing of the testimony, upon the ground that it related to 
" a personal transaction" between the witness and the deceased, and was 
inadmissible under section 590 of The Code. The objection was over- 
ruled and the witness permitted to testify, to which the caveators except. 
A similar objection was made to the testimony of the other subscribing 
witncss and disposed of by a like ruling; the only difference between the 
relations of the  witnesses to the subject matter being that the former, 
as representative of the executrix, was, in this capacity, also a party to 
the proceeding, taking her place as a propounder of the testamentary 
script, so .that a single ruliilg upon the point disposes of both cxceptions. 

Jacob Battle for propounder. 
E. C. Ssmith for caveator. 

SMITH, C. J., after stating the case: The present statute unlike that 
in  force under the Revised Statutes, which invalidated the will unless 
i t  was attested by at least "two witnesses no one of whom shall be 
interested in the devise of the lands" as a means of transmitting the 
title therein to the devisees, in such case, applying to wills of both real 
and personal estate, avoids only the devise or bequest to such attesting 
witness and to his or her wife and husband and privies, and leaves the 
other dispositions made of the testator's property in unimpaired force 
and operation. The Code, see. 2147. The concluding clause of the 

section in direct words declares "that such person so attesting 
(117) shall be admitted as a witness to prove the execution of m c h  toill 

or the validity or invalidity thereof." 
Before the fundamental change in  the law of evidence introduced by 

the enactment made in 1866 and subsequent amendments, among which 
is that substantially embodied in section 590, it was decided that one 
appointed executor and propounding the will, though called a plaintiff' 
to the issue, could nevertheless be examined as a witness by the caveator 
as he could be in support of the script. Powell v. Scoggin, 8 Jo., 408. 
I n  the opinion Battle, J., speaking for the Court, uses this language: 
I t  is said "that to the issue of devisavit vel non there are strictly no 
parties, it being.in the nature of a proceeding i r k  rem," but it has since 
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been declared in Pepper v. Broughto~~,  80 N. C., 251, that the con- 
testants and parties are within the purview of the disqualifying section. 

For stronger reasons must executors and attesting witnesses be now 
allowed to testify since incapacity, growing out of interest, has been 
entirely removed and parties to the action may be heard. I f  then the 
formal execution of the will must be proved, by the testimony of the 
subscribing witness, or at  least by two of them if there are more than 
that number, unless when not produced "are dead or reside o ~ ~ t  of the 
State or are insane or otherwise incompetent to testify," section 2148, it 
might result in a total failure to establish a well executed will, if those 
who attest it are excludcd by the general terms of the disabling section, 
and more especially because the very purpose of the law is to secure this 
testimony to be used, and which can only be used after the testator's 
death. I f  this were not so "the object of the statute," ill the language 
of Rattle, J., delivering the opinion in  Powell v. Scoggin, supra, 
"might always be defeated by making the person named as executor a 
party to the issue, a result which the courts are not at  liberty to 
allow." The remark applies with equal force to an attesting (118) 
witness, competent at  the time, upon whom an interest may 
afterwards devolve, to secure which he comes in to continuo the proce- 
cution of the cause. 

Again, it is more than questionable whether a person present to wit- 
ness an act of testamentary disposal of property, and who attests the 
act as such, is a party to such a "transaction" as is contemplated in The 
Code. One may prove a conversation between others which he over- 
hears because he is not a party to it. EIallibzwton v. Dobson, 6 5  N.  C., 
88; Gilmer v. McNairy, 69 N. C., 335; Treadwell v. Graham, 88 N .  C., 
208. The conversation or tranbaction must be personal to fall within 
the inhibition. 

But  aside from this, we are clearly of opinion that the disqualifying 
enactment, directly repugnant to the law requiring the presenc5 of 
attesting witnesses at  the trial of an issue involving the validity of the 
will to prove its execution when accessible and mentally able to give 
evidence, does not comprehend this class of m-itnesses who are denomi- 
nated witnesses of the law and not of a party, and who become such to 
establish the execution and validity of the instrument necessarily after 
death. I t  would be absurd to require persons to attest a will in order 
to prow it when the maker was dead, and then reject the testimony 
because of the death, under another part of the law, enacted at  the 
same time. 

Not less untenable is the exception to the admission of evidence of 
the kind relations subsisting between the testator and his wife, and her 
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permitting him to take and use the sum of $500, coming to her from 
the estate of a deceased brother, as tending to account for his giving 
his entire cstate to her in answer to proof of declarations of the de- 
ceased, made after the execution of the will, that he did not intejld that 
any of the Vester family (his wife being one of them) should have ariy 
of his property, and that he would prefer to see it burned up rather 
than fall into their hands. 

I t  was also appropriate to repel the inference drawn from the 
(119) disparity in  their ages that i t  was an  unnatural donation and 

which was pressed in the argument for the cavcators. 
There is no error and the judgment must be affirmed, and it is so 

ordered. 
Affirmed. 

C'ifed: Cornelius v. Brawley,  109 N. C., 549; In re Young's  Wi l l ,  
123 N. C., 360; M c E w a n  v. Brown,  176 N.  C., 252. 

I. I. FULLER v. EMMA FOX, EXECUTRIX OP WILTJAM FOX. 

Euider~ce-Handwriting-Su bmit t ing Papers to J u r y .  

1. Evidence as to handwriting, founded on a comparison of hands, is inad- 
missible. 

2. I t  is not competent, upon an issue involving the genuineness of a paper 
writing, to submit others, proved or admitted to be genuine, to the 
inspection of the jury for purpose of comparison. 

3. Ycifes u. Yates,  76 N. C., 142, is commented up011 and distinguished. 

CIVIL ACTION, tried before Avery ,  J., at September Term, 1888, of 
the Superior Court of VANCE County. 

The plaintiff alleges that in 1883 he made a loan of $450 to W. Fox, 
who executed his notc therefor, as follows: 

"On or before 22 February, 1887, I promise to pay to I. I. Fuller 
four hundred and fifty dollars, with eight per cent interest, for value 
received. 19 February, 1883. 

(Signed) T. W. FINCH. W. Fox." 

That Fox died in 1887, leaving a last will and testament, which was 
duly proved, and the defendant, the executrix therein named, qualified 
as such. He demands judgment for the amount alleged to be due, with 
interest. 
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The defendant admits the death of Fox; that he left a mill, in which 
she is named executrix, aud that she qualified as such; but says, as 
to the other material allegations of the complaint, she has no 
knowledge or information thereof sufficient to form a belief, and (120) 
she denies them. 

The following issue was submitted to the jury: 
"Did the defendant's intestate (testator) execute the note sued on?" 

To this issue they responded, "Yes." 
There was evidence tending to prove the execution of the note by 

proving the handwriting of the subscribing witness Finch, and of Fox, 
and there was evidence tending to prove the contrary. I t  was in evi- 
dence, on behalf of the defendant, that certain papers marked l, 2, 3, 
and 4, with the signatures of W. Fox thereto, were genuine, and were 
signed by him, and that the signatures to these papers were not in the 
same handwriting as that to the note sued on. 

The defendant offered to exhibit to the jury the papers marked 
1, 2, 3, and 4, for their inspection. 

On objection, the court refused to allow it, and the defendant ex- 
cepted. The papers marked 1, 2, 3, and 4, were then read to the jury. 
There was a verdict for plaintiff, and from the judgmcnt thereon the 
defendant appealed. 

T. M.  P i t t m a n  a n d  L. C. E d w a r d s  for plaintif f .  
A. C. Zollicoffer for defendant .  

DAVIS, J., after stating the case: The only exception in  the record 
presented for our consideration, is the single question: Was there error 
in  refusing to permit the jury, for the purpose of comparison, to inspect 
the papers which had been testified to as genuine? 

The counsel for the defendant concedes that it has been held to be 
the rule in  this State, that i t  was not competent, in  passing upon ques- 
tions of this character, to submit writings, such as were offered to the 
inspection of the jury, for the purpose of comparison by them, but he 
insists, with earnestness and ability, that the rule is not in harmony 
with more recent decisions in  many of the states of the Union, 
and with the case of Yates v. Y a t e s ,  76 N.  C., 142, and that the (121) 
court should not withhold from the jury the inspection of writ- 
ing admitted or proved to be genuine, but should permit such writings 
to be submitted to the jury for the purpose of comparison, and thus 
to aid them in coming to a correct verdict. 

The law, as i t  exists in  the different states, is not uniform. I n  many 
of them i t  has been regulated by statute, and i n  some of them i t  has 
been made to conform to the rule insisted on by counsel for the de- 
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feadant. Rogers on Expert Testimony, 190. But in most of the states, 
and with rare exception, where there is no statutory regulation upon 
the subject, the law is held to be as laid down by Gaston, J., in Pope v. 
Askew, 1 Ired., 16;  Rogers, Ex. Tes., 192; Larnson, Ex. and Op. Ev., 
400. 

I t  will be found, upon examination, that in Potuell v. F d e r ,  59 Ver- 
mont, 688, and in most of the cases relied on by counsel for defendant, 
the papers permitted to go to the jury for inspection and comparison, 
were such as were in evidence in the cause for other purposes, or such 
as were first passed upon by the court and adjudged to be genuine. 

We think the case of Pope v. Askew, 1 Ired., 16; Outlaw v.  Haigh, 
1 Jones, 150; Otey v. Hoyt ,  3 Jones, 407; Watson v. Davis, 7 Jones, 
1'75; Burton v. Wilkes, 66 N .  C., 604, and Tutt le v. Rainey, 98 N.  C., 
513, settle the law in this State to be that testimony as to handwriting, 
founded on what is properly called a comparison of hands, is inadmissi- 
ble, and that "a jury cannot decide by a comparison of handwriting." 
Jurors are not generally experts in handwriting, and such evidence, 
for the many reasons given in the cases cited, would often tend to con- 
fuse and mislead them. 

The case of Yates  v.  Yates  is not in  conflict with these authorities. 
I n  that case the witness, after examining the signature of John Elber 

to a deposition, admitted to be genuine, and his signature as a 
(122) witness to the deed in  controversy, was permitted to give it as 

his opinion that the latter signature was not gmuine. The wit- 
n ~ s s ,  as an expert, was allowed to compare the signature admitted to be 
genuine with the signature in dispute, but the paper was not submitted 
to the inspection of the jury, and the comparison was not made by them, 
and though there is a dictum of Rodman, J., and reference to some au- 
thorities which seem to sustain the position of counsel for the defend- 
ant, the point decided is in  perfect harmony with the authorities cited. 

I n  fact Rodman, J., in admitting the testimony sustaining the ruling 
of the judge below, says: "This was permissible under the decision of 
Outlaw v. Hurdle. 

There is no error. 
Affirmed. 

Cited: Tunstall v. Cobb, 109 N. C., 320; Forbes v. Wiggins, 112 
N. C., 126; X. v. DeGraff, 113 N. C., 694; Abernethy a. Youn t ,  138 
N.  C., 345; I n  r.e Shelton's Wi l l ,  143 N.  C., 226; Martin v. Rnight,  
147 N.  C., 570, 575; Nicholson v. Lumber Co., 156 N.  C., 66; Boyd v.  
Leatherwood, 165 N.  C., 616; Bank v. McArthur, 168 N.  C., 54; New- 
ton  v. Nefwton, 182 N.  C., 55. 
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T. E. MACE v. THE rROTTIDEiVT L I F E  ASSOCIATION. 

1. Issues are noL required to he in  any particular form, but they should be 
so framed as  to clearly present the controverted facts. 

2. The submission of a n  immaterial issue, unless it  can be seen it  m i s l d  the 
jury, is not ground for a new trial. 

3. D made an application for a policy of insurance upon his life, three-fourlhs 
of which was to be payable to 34, whom he alleged in the application to 
be his first cousin, and the remainder to his wife. Before delivering the 
policy, the company informed D that M did not have an insurable interest 
in his life, unless lie was indebted to M and was dependcnt upon him 
for support, in reply to which the applicant wrote, "M is both a creditor 
and a friend, upon whom I am dependent." Thereupon the policy was 
delivered, promising to pay "M, a creditor, $2,250," and the wife $750. 
The policy contained a clause stipulating that  all statements made in 
the application were deemed material, and if any of them were false, or 
if any material fact was suppressed the contract should be void. M was 
a creditor of D, but the latter was not dependent upon him. I n  a n  
action to enforce the contract the company alleged that  the policy was 
procured by false and fraudulent representations, and offered the letter 
of D, in respect to his connection with &I, in evidence a s  a part of the 
contract: Held (1) That the letter was not a part of the contract, but 
was evidence to go to the jury upon the question of f raud;  (2) 3I being 
a creditor of D gave him an insurable interest in the former, and whether 
D was ,dependent upon &I became immaterial, and a false representation 
in that  respect did not avoid the contract: (3) ' the opinion and belief of 
an officer of the company a s  to  the reasons which induced the issuance of 
the policy were irrelevant and incompetent. 

CIVIL ACTION, t r ied before Graves, J., a t  S p r i n g  Term,  1888, (123)  
of t h e  Superior  Cour t  of CRAVEN County. 

I t  i s  alleged i n  the  complaint,  i n  substance, t h a t  the  defendant com- 
p a n y  is  a n  incorporated insurance company doing business i n  th i s  
S t a t e ;  t h a t  by  a policy of insurance duly executed, a n d  dated 7 Septem- 
ber, 1885, upon  t h e  l i fe  of G. W. Dickinson, it contracted, upon  the  
conditidns and s t ipulat ions contained i n  the  policy, t o  p a y  ill t h e  event 
of t h e  death of Dickinson, t h e  s u m  of $2,250 t o  t h e  plaintiff a n d  t h e  
s u m  of $750 to t h e  wife  of t h e  said Dickinson;  t h a t  a l l  i t s  s t ipulat ions 
t o  be performed b y  t h e  assured a n d  said G. W. Dickinson have  been 
complied wi th ;  t h a t  a t  t h e  t ime t h e  policy was  issued t h e  plaintiff h a d  ' 

a n  insurable interest i n  the  l i fe  of said Dickinson, which continued t i l l  
his  dea th ;  t h a t  he  was  a creditor of Dicliinson; t h a t  Dickinson died i n  
J u l y ,  1886, and t h e  proofs a n d  requirements of t h e  policy i n  case of 
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death have been furnished and complied with; that the sum of $2,250 
has been demanded and payment refused. 

The answer admits the execution of the policy, but alleges that the 
contract of insurance was obtained by fraud and false representations, 
and is of no binding force and effect; denies that the plaintiff had any 
insurable interest in the life of Dickinson, or that he was a creditor; 

that the stipulations to be performed by the plaintiff and Dickin- 
(124) son had been complied with; and that the plaintiff furnished 

the proofs required. I t  admits the demand and refusal, and 
alleges that nothing is due by reason of the frauds and misrepresenta- 
tions of plaintiff. 

The defendant for further answer sets out at  length the conditions 
contained in  the application and policy, one of which requires a state- 
ment of the extent and character of the claimant's interest in the policy; 
another provides that "if any statement contained in  the application 
. . . be in any respect untrue," the policy shall be null and void; 
another provides that "if there has been any suppression or omission of 
any fact by the party making this application, or if any untrue or 
fraudulent allegation be contained therein, or in the foregoing an- 
swers . . . the policy and membership made on the faith of this 
declaration and above answers and proposals shall become null and 
void." 

There is a further provision that the application for the policy is 
made a part of the contract of insurance, and "each of the statements 
made therein which, whether written by his own hand or not, every 
person accepting or acquiring any interest in  this contract hereby 
adopts as their own, admits to be material, and warrants to be full and 
true, and to be the only statement on which this contract was made." 

The answer further alleges i n  substance that, in the application i t  
was represented that the plaintiff was the first cousin of Dickinson; 
that the application was refused on that ground, and in reply to a letter 
of the secretary of the defendant to the effect that the plaintiff had no 
insurable interest in the life of Dickinson '(unless the said Dickinson 
was indebted to the said plaintiff and dependent on him for support," 
the defendant by due course of mail received a postal card of which the 
following is a copy : 

NEW BERN, N. C., 14 September, 1885. 

(125) SIR:-M~. T. E. Mace is both a creditor and my friend on 
whom I am dependent. You will please let the application go 

through. Yours truly, 
GEORGE W. DICKINSON. 

126 
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That, upon the faith of the statement contained in said postal and 
the other representations contained in the application, the policy was 
issued; that the representations contained in  said postal were false and 
made by the plaintiff himself with fraudulent intent, etc., and that 
by reason of fraud and misrepresentation the policy was void. 

The defendant tendered the following issues: 
"I. Was said insurance purely speculative on the part of T. E. Mace? 
11. Did T. E. Mace furnish to the insurance company additional 

proofs of said indebtedness of George W. Dickinson to him as required 
by said company in  addition to the death proof? 

111. Were the representations, in said postal card contained, true or 
false 1" 

Which were rejected, and the defendant excepted, and the following 
were then submitted to the jury, to which they responded as indicated: 

I. Was the deceased, George W. Dickinson, bona fide indebted to 
T. E. Mace a t  the time said insurance was taken out in the sum of 
$2,250, as alleged in  the complaint? Answer: Yes. 

11. Was the deceased, George W. Dickinson, dependent upon T. E. 
Mace for support at  the time said insurance was eifected? Answer: No. 

111. Did George W. Dickinson write the postal card to which his 
name is signed? Answer : No. 

IV. Who wrote the postal card to the Provident Life I n w r -  
ance Company signed George W. Dickinson? Answer: T. E. (126) 
Mace. 

V. Was the postal card referred to written by the authority of George 
W. Dickinson, the assured? Answer: Yes. 

VI. Did the plaintiff obtain the policy of insurance from the defend- 
ant by fraud and misrepresentation? Answer: No. 

VII .  Did the plaintiff comply with the conditions of the policy? 
Answer: Yes. 

The other material facts are stated in  the opinion. 
Judgment being rendered upon this verdict for the plaintiff, the 

defendant appealed. 

W. M. Clark for plaintiff. 
IB. E. Clark for defendant. 

DAVIS, J., after stating the case: 1. The rejection of the issues ten- 
dered by the defendant presents the first exception in the record. 

Issues should be so framed as to present dearly and fairly to the 
jury the questions of fact controverted, but no particular form is rqu i -  
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site, and every material question raised by the pleadings is presented 
in the issues snbmittcd, and there was no error in rejecting those ten- 
dered. Meredith v. Cranberry Coal and I ron  Co., 99 N .  %., 376; Cuth- 
bertson v. Ins.  Co., 96 N.  C., 480, and cases there cited. 

2. Puring the course of the trial the defendant's counsel proposed to 
read the postal card referred to in the pleadings, insisting that it was 
part of the application, as if incorporated in the original application. 

His Honor refused to allow it to be read as a part of the con- 
(127) tract, "but permitted it to be read as evidence," and to this the 

defendant excepted. 
The application for insurance, which contains numerous questions 

and answers and stipulations on the part of the applicant, was dated 
2 September, 1885, and signed by Diekinson. The answer to the ques- 
tion, "In whose behalf or for whose benefit is the insurailce to be 
effected?" is "three-fourths to T. E. Mace, New Bern, N. C.; one-fourth 
to Amelia Dickinson, New Bern, N. C. . . . Relation to the party 
to be insured, wife and first cousin." 

Following the questions and answers is the following stipula~ion: "It 
is hereby declared that these are fair and true answers to the foregoing 
facts, in which there is no suppression of known facts, and every person 
whose name is hereto subscribed adopts as his or her own, and war- 
rants to be full, complete and true, and to be the only statements given 
to the association in reply to its inquiries, which shall be the basis of 
the contract between the undersigned and the Providence Life Associa- 
tion." 

The postal card was dated 14 September, after the application had 
been made and signed, and was written in answer to a letter from the 
swretary of the company in regard to the application, and it was clearly 
competent upon the question of fraud, as any other declaration or 
statement as an inducement to the contract and tending to show that 
the real transaction would be, but it was no part of the contract. The 
defendant says that, although the application is dated 2 September and 
the policy is dated 7 September, the latter was in fact not issued until 
17 September, as the endorsement shows, and is admitted by plaintiff, 
and would not have been issued but for the postal card. I n  view of the 
finding of the jury in regard to the representations in  the postal card 
in regard to the indebtedness of Dickinson to Mace, we fail to see how 
the postal card could invalidate the policy. 

We are unable to see what possible effect the depcndence of 
(128) Diekinson upon Mace could have upon the application. I f  Mace 

had been dependent upon Dickinson, i t  might havc been material 
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as giving the former an interest in  the life of the latter, but with or 
without such dependence, the fact, as found, that Mace was a creditor, 
gave h b  a d  insurable interest in  the life of Dickinson. 

3. The defendant offered in  evidence certain depositions which had 
not been passed upon by the clerk, but which it was agreed should be 
in cvidence subject to plaintiff's objections. The following questions 
and answers, contained in  the deposition of W. 0. Nelson, secretary of 
defendant company, were, upon objection by the plaintiff, excluded, and 
defendants excepted : 

Question 5. Please state whether said insurance on the life of said 
George W. Dickinson was agreed to in consequence of the representa- 
tions in said postal card contained? Answer: Yes. 

Q. 6. Would you have insured him, but for said representations in 
said postal card? 

A. 6. Not upon that application and for Mace's benefit. We fully 
believed at  the time that the postal card was written by Mr. Dickinson, 
and would not for a nloment have thought of issuing a policy had we 
known the card had been written by Mace. 

I Q. 7. W b t  relation must a party be to have an insurable interest in  
the life of another? 

A. 7. Members of the same immediate family have an insurable 
interest in the lives of each other; but outside of that relationship, I 
do not think an insurable interest exists, except when a clear dependency 
of the insured upon the beneficiary is established. We regard an insur- 
able interest to mean an interest in  the continued life of the insured 
and not an interest in  his death. 

Q. 8. I f  a party desiring insurance on the life of another is a 
creditor, what amount of insurance do you allow him to take (129) 
out a 

A. 8. We permit him to take out a sufficient amount of insurance to 
cover the debt, the interest accruing and the probable cost of sustaining 
the policy during the life expectancy of the insured. I t  is always un- 
derstood, however, that the beneficiary, in a policy of this kind, will 
only be entitled to recover the actual amount of his claim at maturity 
of the policy. 

&. 9. Does your company'allow a party to take out insurance for a 
greater amount than the amount due party from the one insured? 

A. 9. Yes, as stated in my reply to interrogatory 8. 
Q. 10. Does your company allow parties to take out speculative risks, 

merely, when the party insured is not indebted to the one applying f o r  
insurance ? 

A. 10. No, sir." "-. 
&lo1 129 
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The excluded evidence was chieffy expressions of opinion, and irrele- 
vant. There was no error in excluding it. 

4. The defendant asked the court to give the following special in- 
structions : 

I. That any statement contained in the application or the postal card 
is as much a part of the policy as though written in  the policy itself, 
and that if any statement therein contained be false the plaintiff can- 
not recover. 

11. That said statements being madc by the contract, warranties are 
made by the parties material to the risk, and if any are false, the plain- 
tiff cannot recover. 

111. That if the insurance company asked for a statement on the 
point of the extent and character of any indebtedness from the deceased 
to the plaintiff, and he failed to furnish it, the plaintiff cannot recover. 

IT. The plaintiff can only recover, if at  all, upon the amount he 
shows to be due, and if he shows that the deceased only owed 

(130) him $1,000 in 1884, he can only recover.that amount, with in- 
terest from 17  September, 1884. 

His  Honor refused to give these instructions, but pve&he charge 
set out in the record, which, so far  as i t  is material to the questions 
before us, is as follows: 

"It will be your duty to find the truth of the matter thus submitted 
to you, from the evidence in the case. The first issue devolves upon 
you the duty of determining whether G. W. Dickinson was in fact in- 
debted to the plaintiff at the time he made his application for assurance 
on the life of said Dickinson to the &fendant. This is an inquiry into 
a matter of fact, and to ascertain how the truth of the matter is, it 
will be your duty to consider all the evidence bearing on the issue. 

"The second and third issues are already, by agreement of counsel, 
answered 'No,' and fourth issue, 'T. E. Mace.' The fifth issue requires 
you to find how the fact is in regard to whether the plaintiff wrote the 
postal card, at  the instance or by the authority of G. W. Dickinson, and 
to determine how this is, you will consider all the evidence bearing on 
that issue. What is called by the parties here the policy of insurance, 
purports to be a contract. Now, a contract is a proposal on the part of 
one party, assented to or accepted by the other party. If there is any 
fraud used in  procuring the assent of one of the parties, then, as to 
the party misled by such fraud, or misrepresentation reasonably relied 
on, this vitiates the contract and makes i t  void as to the defendant or 
deceived party. I t  then becomes material to determine khether the 
defendant has been misled by false representation, or whether it was 
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induced by the fraudulent practices of the parties seeking benefit from 
the contract. 

"Therefore, this issue is submitted to you. I n  passing upon the issues 
you are to consider all the testimony, and all the statements made in 
the application, which are warranted to be true by the very terms of 
the application. You are likewise to take into your considera- 
tion the postal, not as a part of the original application, but as (131) 
evidence of what was passing between the parties, and if it was 
written and received by the defendant before the defendant made the 
contract, then you are to give i t  such weight as you think it properly 
had in determining whether the defendant has been fraudulently in- 
duced to enter into this alleged contract. Of course, in considering the 
contents of that postal card, you will give the words the signification 
which they usually and commonly bear." 

The first and second instructions asked for were properly refused, 
for the reason already given for refusing to allow the postal card to be 
read as a part of the original application. The instructions given by 
the court in  regard to the postal card were proper. 

The record does not disclose any evidence that would warrant the 
third instruction asked for. 

I t  nowhere appears that the defendant company asked for a state- 
ment of the character and extent of the indebtedness of the deceased 
to the plaintiff, and the instruction was properly refused. The same 
can be said in  regard to the fourth instruction asked for. Whether 
Dickinson was indebted to the plaintiff or not, and whether only in the 
sum of $1,000, or more, as claimed by the plaintiff, was properly left 
to the jury. 

I t  does not appear from the evidence that the amount due was only 
$1,000, with interest from 17 September, and the jury find, as a fact, 
that i t  was $2,250. There was no error in refusing the instructions 
asked for. 

5 .  After verdict, defcndant moved for judgment on the verdict, be- , 

cause the jury answered issues numbered 2 and 3 in the negative, and 
issue numbered 4, "T. E. Mace." 

As we have already seen, the answer to the inquiry of the defendant 
contained in the postal card, was not a part of the contract, but the 
inquiry to which it was an answer, and the fact that the policy, 
though dated 7 September, was not delivered till after the receipt (132) 
of the postal card, tends to show quite conclusively that, but for 
the statement in  the postal card, that the plaintiff was a creditor of 
Dickinson, the ~ o l i c y  would not have been issued, and the question, 
therefore, whether Dickinson was indebted to Mace became material, 
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because i t  was that alone, as appears from the record, which gave Mace 
an insurable interest in the life of Dickinson, and if untrue, would have 
been fatal to the plaintiff's claim; but whether Dickinson was dependent 
upon Mace or not, was i n  no way material-no more so than whether he 
was his "friend" or not. 

The dependence of Dickinson upon Mace might have given the 
former an  insurable interest in the life of the latter, but for the pur- 
pose of this action the second issue was entirely immaterial, and its 
answer, one way or the other, could neither aid nor prejudice either 
party, and the same may be said of the third and fourth issues. 

The submission of immaterial issues, unless misleading, cannot be 
assigned as error. Perry v. Jaclcson, 88 N .  C., 103; McDonald v. Car- 
son, 94 N. C., 497; Cuthbertsoa v. Ins. Co., 96 N. C., 480; Cummzing v. 
Barber, 99 N. C., 332. 

But i t  is insisted by counsel for defendant, that the verdict of the 
jury shows that the statement of the postal card was false in the par- 
ticular named, and that any false statement vitiates the contract. 

Undoubtedly any false statement as to any material fact contained 
in  the policy or i n  the application, when it is taken as part of the con- 
tract of insurance, would vitiate i t ;  and i t  is equally true that the par- 
ties will not be heard to say that any fact deemed of sufficient impor- 
tance to be incorporated in the application and policy, as signed by the 
parties, is immaterial, but i t  could hardly be said that whether Mace 
was the "friend" of Dickinson, or whether Dickinson was "dependent 

upon Mace," or whether the postal was written by Mace by the 
(133) authority of Dickinson, could have been material, or induce- 

ments in  the issuing of the policy. No such requirements are 
indicated in the printed form for questions and answers. Upon the 
question of fraud, i t  was competent, as any representation tending to 
show the conduct of the parties in  relation to the contract would be, 
and as such it was submitted to the jury as evidence. 

The case of Bobbitt v. Insurance Co., 66 N .  C., 70; Sugg v. Insurance 
Co., 98 N. C., 143; Cutlzbertson v. Ins. Co., 96 N. C., 480, and the 
numerous authorities which have been brought to our attention by the 
industry and research of counsel, establish the principle that a false 
statement made in the application, when the application constitutes a 
part of the contract, will render the policy void, and so will any repre- 
sentation of a material fact by which the company is misled, if falsely 
and fraudulently made; but in the case before us, the statement in the 
postal card did not constitute a part of the application, such as was 
required to be made and signed by the applicant, and i t  is found by 
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t h e  verdict t h a t  t h e  only mate r ia l  representations contained i n  i t  were 
t rue,  a n d  i t  was f u r t h e r  found  t h a t  t h e  policy was not obtained b y  f r a u d  
a n d  misrepresentation. ' 

Affirmed. 

Cited: Elollette v. Life Asso., 1 0 7  N. C., 245, 247; Ormond v. Ins. CO., 
1 4 5  N. C., 142. 

CURTIS H. GLOVER, ADMINISTRATOR D. B. N. OF BENNETT FLOWERS v. 
J. N. FLOWERS ET AL. 

Joinder of Action.-Jt~risdiction-Iwegu2arity-Statut Limktations- 
Adrministration-Fraud-E,uidence--Depositions-New Trial. 

1. Where a special proceeding was instituted by a n  administrator for license 
to  sell lands, and was transferred to the civil issue docket to be tried 
upon issues joined, and thereafter the plaintiff, without objection, was 
allowed to amend his complaint by alleging fraud in obtaining a former 
decree in another suit, where the defendants claimed title, and a n  
amended answer was filed and issues also joined thereon, which were 
tried with the others: Held, that  this procedure was very irregular, and 
ought not to have been permitted, but as  there was no oppositiua to  it  
and the court had jurisdiction, its action might be upheld. 

2. Prior to the enactment of the statute-now The Code, scc. 1433-there was 
no statutory bar to proceedings against the heir to subject dcsecnded 
lands to  the payment of the ancestor's debts. I n  this respect the adminis- 
tration of estates before July, 1869, is governed by the law then i l l  force. 

3. Where, in a n  action to set aside the judgment in  a former suit for  fraud, 
proof was offered tending to show that the maker of a deed in trust 
(which was the foundation of the judgment) was insolvent, that  the 
debt secured was not bona fide, that  part of the  property was perishable, 
and the debtor was permitted to retain possession, that the parties secured 
were members of a family, and that  the administrator of the debtor, who 
was a party to the suit was also a relative, and knew all the parties, and 
had an opportunity to ascertain the facts but made no resistance: Held, 
to  be evidence, and strong evidence, to go to the jury on the issue of 
fraud. 

4. Where there was a dispute. between counsel as  to whether there was evi- 
dence introduced on a controverted point, and the court could not re- 
member how the fact was: IieZd, that  i t  was not error to  tell the jury 
that  they might determine whether there was such evidence before them, 
and if there was they might consider it. 

5. Exceptions to evidence taken by depositions should be passed upon before 
the trial. 
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6. To entitle a party to a new trial upon the ground of admission of incom- 
petent evidence, it  should appear that the objecting party suffered, or 
might have suffered, prejudice thercby. 

7. The former ruling in this case-95 N. C., 57-is affirmed. 

(135) THIS is a civil action, which was tried before Avery, J., at 
I 
I February Term, 1888, of WILSON Superior Court. 

Bennett Flowers died intestate, in  October of 1867, in the county of 
Wilson, and in the same month Edwin Fulghum was appointed and 
qualified as administrator of his estate. The latter, without completing 
the administration, died in December of 1880, and the plaintiff was ap- 
pointed administrator de bonk non of the estate of the intestate -Flowers 
and qualified on 19 August, 1881. 

I n  1866 William Peel, as guardian of Kizziah Peel, held the single 
bond of Bennett Flowers for $800, with interest thereon from 26 May, 
1860. The said Kizziah having become of age the bond became her 
property absolutely. She intermarried with D. B. Eatman, on 15 May, 
1875, and afterwards, on 19 August, 1881, she obtained judgment against 
the present plaintiff administrator upon the bond mentioned for the 
amount thereof. 

This is a special proceeding brought in the Superior Court named 
by the above mentioned administrator de bonis non, to obtain a license 
to sell the land of his intestate to make assets to pay the above men- 
tioned judgment and any other debts of his intestate. The defendants 
are the heirs at  law of the said intestate, except the husbands of certain 
of them, and his surviving widow. 

I n  an amended complaint, it is alleged that on 28 December, 1866, 
the intestate, with the intent to hinder, delay and defraud his creditors, 
and especially the said Peel, guardian above named, executed a deed 
of trust to Alfred Thompson, whereby he undertook to convey a valuable 
tract of land and other personal property therein specified to secure the 
payment of a false and pretended debt therein described in favor of 

John W. Williams for the sum of $1027.69 due on 17 November, 
(136) 1858; that the trustee mentioned refused to accept and execute 

the trust sought to be created by the deed, wherefore the said 
John W. Williams brought his suit in the late court of equity, in the 
county named, to the Fall Term thereof of 1867, against the heirs 
at  law of the said intestate, Edwin Fulghum, administrator of his 
estate, and Alfred Thompson named in the deed as trustee. I n  his bill he 
alleged his debt, the deed of trust to secure the same, the property 
therein specified, that the administrator had received the rents and 
profits of the land and disposed of the personal property mentioned in 
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the deed, etc., and that the said Thompson refused to accept the trust 
created by the deed, etc., and he prayed that a trustee be substituted 
for him, etc. The defendants heirs at  law answered admitting the debt- 
indeed all the allegations of the bill. The defendant Thompson answered 
saying that he never accepted the trusteeship and declined to do so, 
The defeidant Fulghum, atlniinistrator, suffered judgment pro confcsso 
to be entered as to him and made no defense whatever. 

The court decreed that Henderson H. Williams be substituted as , 

trustee, with power to execute the trust; that he was entitled to the 
possession of the land specified in the deed of trust and also the personal 
property; that the said Thompson and the said administrator convey 
to him the personal property and the increase thereof, and that the 
said Thompson and the heirs at law convey the legal title of the land 
to him, and that the decree operate as a conveyance, etc. John W. 
Williams was the'father of the surviving widow of the intestatc, and 
Henderson H. Williams, the substituted trustee, was his brother. 

The substituted trustee sold the land-278 acres-for $278, on 18 
September, 1868, and conveyed the same to John W. Williams, who con- ~ veyed the same to Virginia Florvers, the said surviving widow, on 
6 August, 1869. I t  is alleged that the deed of trust mentioned in (137) 
the suit in  equity and the decree therein, the sale of the land, 
the conveyance thereof, were "parts of one and the same fraudulent 
family arrangement, devised to defraud creditors," etc.; that all the 
property of thc intestate was embraced by the said deed; that from 
the time of its execution until his death he was utterly insolvent, leaving 
out of view the property so conveyed; that the administrator Fulghum, 
in his life-time, never took any steps to sell the land mentioned to make 
assets to pay debts duo from his intestate, although the personal estate 
was manifestly insufficient to pay the same, and that the land was 
worth $2,000. 

The defendants deny all the allegations of fraud and plead the decree 
in  equity appointing the substituted trustee, as an estoppel of record 
upon the plaintiff, and "for further defense the defendants say that 
no claim or demand was made for the debt of their ancestor within 
seven years next after his death; they therefore rely upon the statute 
of limitations for defense as well also upon the statute of presumptions." 

On the trial the following issues were submitted to the jury, to which 
there was response as indicated at  the end of each: 

1. Was the trust deed described in the complaint, dated 28 December, 
1866,.executed by Bennett Flowers with intent to hinder, delay or de- 
fraud his creditors? Yes. 
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2. Was J. W. Williams a bona fide purchaser of the land in controversy 
for value, and without notice of any fraud on the part of said Flowers? 
No. 

3. Was Virginia Flowers a bona fide purchaser of the land for value, 
and without notice of fraud? No. 

4. Was the debt described in the complaint paid before the wnirnence- 
ment of this action? Withdrawn from jury. 

5. Was Edwin Fulghum, the administrator of Bennett Flowers, a 
party to the record in a suit in the court of equity of Wilson 

(138) County, wherein Henderson H. Williams was appointed a trustee 
at  the Spring Term, 1868, of said court, in place of Alfred 

Thompson, who was made trustee in  said deed? Yes. 
6. Was there a fraudulent agreement between the parties to said 

suit in equity, in pursuance of which the decree in  said suit was 
entered ? Yes. 

7. Has  any demand or claim for the debt sued on bcen made by 
the holder or owner of said debt on the personal or real representatives 
of Bennett Flowers within scvcn years after the death of said Bennett 
Flowers ? No." 

The appellant requested the court, among other special instructions 
asked for, to instruct the jury: 

"That there is no evidence that there was any fraud or collusioil 
on the part of Edwin Fulghum, administrator, in the equitable pro- 
ceedings to substitute a trustee. 

The court gave the instructions asked, except that numbered 4, and 
as there was a dispute between counsel as to whether certain evidence 
was given, and defendants admitted if there was such evidence the issues 
should be submitted, the court left it to the jury to decide what was the 
evidence. The judge had said at first, that the testimony relied on by 
counsel was not recollected by the court. The plaintiff's counsel had 
then insisted that there was evidence to show that Fulghum, Bennett 
Flowers, J. W. Williams and Virginia Flowers, belonged to the same 
family, and that was left to the jury to decide; plaintiffs' counsel in- 
sisted too, that all of the circumstances relied upon to show fraud as 
bearing upon the first three issues, also tended to show a family arrange- 
ment by virtue of which a decree was entered, especially that Fulghum 
should have been put on his guard by the terms of the trust deed. 

The court instructed the jury, as the court was in doubt, that it was 
their province to say whether there was any evidence upon the disputed 
points as to the relationship of Fulghum, etc., and then to say whether 
i t  was shown to their satisfaction, or so as to produce entire belief 
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i n  their minds, that there was a fraudulent arrangement between (139) 
the parties by virtue of which said decree was made to carry out 
a fraudulent purpose; if they should find affirmatively on the first issue, 
and so to the second and third issues, the jury was instructed also, that 
if they should find 'NO' to the first issue, it would not be necessary to 
pass on the other issues. 

Defendant's counsel excepted to the refusal of the court to give in- 
struction No. 4, as asked. 

The defendant's counsel moved the court to set aside the finding of the 
jury on the sixth issue and grant a new trial as to that issue, on the 
ground that there was no evidence, or no legally sufficient evidence, 
to go to the jury i n  support of such finding. The motion was refused 
and the defendant excepted. Defendant's counsel moved for judgment 
on the grounds : 

1. That the finding of the jury on the last issue should be held by 
the court to bar the action. 

2. That the decree of the court of equity, the record of which is in 
I 

evidence, operated as an estoppel. The motion was refused and defend- 
ant excepted." 

The appellants-defendants-after verdict, also moved : 
1. For a judgment i n  their favor, on the ground that the debt de- 

scribed in the complaint was barred by the seven years statute of limita- 
tions. (R.C.,ch.65,sec.11.) 

2. For a judgment on the ground that said suit in  equity operated as 
an estoppel. 

3. For the setting aside of the verdict as to the 6th issue, on the 
ground that there was no evidence to support the jury findings thereon. 

These motions were refused, and judgment being rendered for plain- 
tiff s, defendants appealed. 

Jacob Battle for plaintiff. 
Hugh F. Murray for defendants. 

MERRIMON, J., after stating the case: Such irregularity has been 
allowed to prevail in  the course of this special proceeding as we think 
the court below ought not to tolerate, much less encourage. 

Although i t  was begun in vacation before the clerk of the court, as 
it should have been, still, at  once, upon the filing of the petition and 
answer, raising issues of fact, i t  was transferred to the regular civil 
issue docket, and treated continuously thereafter as an  action brought 
to the regular term of the court. The plaintiff was allowed to file an 
amended complaint, and allege therein a cause of action distinct from 
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the purpose of the special proceedings proper, that ought to have been 
the subject of an independent action; that is, he was allowed,. in aid 
of the purposes of the special proceeding, to directly attack, as by a 
separate action, the decree in a suit began, heard and determined in the 
late court of equity, for fraud in procuring it-to try all the issues of 
law and fact arising in that respect, and to determine the whole matter 
upon the merits. So far  as appears, there was no objection to this on 
the part of the defendants or the court. The defendants filed their 
answer to the amended complaint, and the whole case thus constituted 
was tried as to all the questions raised in  the special proceeding proper, 
and also as to the alleged fraudulent suit and the decree therein in the 
late court of equity. This is very objectionable, because it is irregular, 
inconvenient and confusing, and not in  accordance with the course of 
procedure prescribed by law. Besides, it tends to impair the integrity 
and stability of regular methods of procedure essential to the due admin- 
istration of public justice. I t  is a serious mistake to act upon the sup- 
position that actions can be conducted in courts of justice without re- 
gard to established methods of p rocedure tha t  parties and courts may 

regard and disregard them, hoping thereby to save time and 
(141) labor. I t  seldonl happens that a departure from them fails to 

produce confusion and dissatisfaction, and not infrequently some 
parties suffer injustice by it. 

Notwithstanding the irregularities in this case adverted to, we are of 
opinion that the action of the court must be upheld, because the court 
had jurisdiction of the parties and the subject matter of the litigation, 
and no objection was raised by the defendant to the disorderly course 
of procedure, and it had at  least the implied sanction of the parties 
and the court. Vary certainly it could not be upheld if objection had 
been made in apt time. Southall v. Shields, 81 N.  C., 28; Merhll v. 
Merrill, 92 N. C., 665; Cowtin u. Bryan, 93 N. C., 302; Ely v. Early, 94 
N.  C., 1; Clendening v. Turner, 96 N. C., 416; R. R. v. Smith, 98 
N. C., 509; Peebla v. Norwo~ocF, 94 N.  C., 167; Loftin v. Rouse, id., 508. 

The defense relied upon by the defendants appellants that the bond of 
the intestate on which the judgment in  favor of Kizziah Eatman was 
founded was, as to the administrator, barred by the statute of limitations, 
was settled adversely to the appellants by this Court in  a former appeal 
in this case. Glovw vv. Plowers, 95 N. C., 57. I t  was not barred as 
to the administrator for the reasons stated in  the opinion of the court 
in  that appeal. Nor was there any statutory bar of i t  in favor of the 
heirs at  law of the intestate. I n  the absence of personal assets the land 
of the intestate and ancestor remained liable to be sold to make assets 
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to pay his debts until they were all discharged. The estate of this in- 
testate is governed and to be settled and his debts paid as required by 
law and statutory regulation as the same prevailed next before the first 
day of July, 1869. The Code, sec. 1433. Glover v. Flowers, supra. 
There was no statutory bar prior to that time as there is now in favor 
of the heir. I f  before the time mentioned the heir or devisee sold the 
land of the intestate or testator, within two years next after the probate 
of the will and the qualification of the executor or the granting 
of letters of administration on his estate, as the case might be, (142) 
such sale would be void as to creditors, the executor or adminis- 
trator of the deceased debtor. (Rev. Stats., ch. 46, see. 61.) I f  the heir 
or devisee should sell the land after two years the creditor or executor or 
administrator would be entitled to have the price realized by him for 
the land to pay debts of such debtor. Hinton v. Whitehurst, 68 N .  C., 
316; S. c., 71 N. C., 68; Moore v. Xhields, 70 N. C., 327; Badger v. 
Daniel, 79 N. C., 372. The court therefore properly decreed that the 
statute could not avail the appellants. 

The court adjudged that the deed of trust, the decree in the suit in 
the court of equity mentioned, substituting a trustee, his sale of, and 
deed conveying the land to John W. Williams, and the deed of the latter 
conveying the same to the defendant, Virginia Flowers, were void for 
fraud. The appellants requested the court to instruct the jury that there 
was no evidence of the alleged fraud. We cannot hesitate to decide that 
the court properly declined to give such instructions. 

There clearly was such evidence, part of it tending strongly to prove 
fraud, while another part of it, taken by itself, had less point and force, 
but the whole, taken together, unquestionably made evidence to be sub- 
mitted to the jury. There was evidence going to show the insolvency 
of the intestate at  the time he executed the deed of trust; that the 
debt intended to be secured by i t  was unfounded; that part of the prop- 
erty embraced by the deed was perishable, such as cows, fodder, pork and 
the like; that the intestate remained in  possession of and used the 
property until his death; that he manifested much anxiety as to the 
bond held by Peel, guardian; the close relationship and connection of 
the principal parties connected with the alleged fraud; the exceptional 
character of the statements of fact and charges in  the bill in  
equity-the exccptional provisions in the decree directing the (143) 
conveyance of the property, both real and personal, to the sub- 
stituted trustee; that the administrator of the intestate made no defense 
to the suit in equity-there was such and like evidencethere  were facts 
and circumstances in evidence that, of themselves, proved very little, 
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but which, all taken together in their just bearing upon each other, made 
evidence to go to the jury, the weight of which was to be determined 
by them. 

We think, also, that there was evidence of collusive fraud on the part 
of Fulghum, administrator. The evidence went to show that he knew 
the parties charged with the fraud-their close relationship-the con- 
dition of the estate of his intestate; that he knew of the imputed fraud 
as to the deed of trust; that he made no effort to subject the land to 
the payment of the debt of his intestate; that he made no defense what- 
ever to the bill filed against him in the court of equity, the decree in  
which required him to convey the title to the personal property to 
the substituted trustee. These facts and others, taken in connection with 
the other evidence, constitute some evidence of collusion on the part of 
the administrator, to be submitted to the jury. 

I t  was contended, on the argument, that the court erroneously left 
i t  to the jury to determine what wm evidence of the relationship of 
Fulghum, administrator, to the other parties to the alleged fraud. There 
is no assignment of error presenting this point; but if there were, we 
think the court did not leave i t  to the jury to be determined. There was 
a dispute between counsel as to whether certain evidence was given in  
that rcspect, and the court toId the jury i t  did not remember whether 
there was or not, and that "it was their province" to determine whether 
there was such evidence before thern, and if so, whether or not i t  
satisfied them of the alleged fraudulent combination. The court did not 
remember whether the particular evidence in  dispute was before them, 

and told them that they could and might determine whether there 
(144) was or not. This seems to be substantially what the court said 

and intended, and no more. I t  did not intend to leave i t  to the jury 
to dccide what was or was not evidence, or its competency. I t  does not 
so fairly appear. 

The depositions of witnesses were read in evidence on the trial. Cer- 
tain exceptions to  the competency of parts of the evidence were noted in  
them a t  the time they were taken, and these, or some of them, were in- 
sisted upon on the trial These exceptions should have been disposed of 
before the trial, in  the way pointed out in  Carroll v. H o d g t ~ ,  98 N. C., 
418. But treating them as having been properly considered by the court, 
the evidence objected to by the appellants was of slight importance, and 
it does not appear that any stress was laid upon i t  in the course of 
the trial, or that i t  probably influenced the action of the jury. That 
such evidence was not excluded, though perhaps not strictly competent, 
is not ground for a new trial. To entitle the complaining party to a 
new trial, because of the admission of incompetent evidence of slight 
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importance, i t  should appear that he suffered, or might have suffered 
prejudice, by its admission. May v. Gentry, 4 D. & B., 117; Wagoner v. 
Ball, 95 N.  C., 323. 

We are, therefore, of opinion that the judgment should be 
Affirmed. 

Cited: Powell v .  Allen, 103 N.  C., 50; Jones v. MizeZl, 104 N. C., 14; 
Brittain v. Dixon, ibid., 550; Street v. Andrews, 115 N.  C., 422; Strotker 
v. R. R., 123 N. C., 199;'X. v. Bradley, 161 N.  C., 292. 

J. H. TAYLOR, EXECUTOR OF CHARLES M. HARGROVE, v. T. L. 
HARGKOVE m AL. 

Devise-Eleelion-Contract for Sale of Land-Executors and Ad- 
mir~istrators-Spocifie Performance. 

1. A deed made by an executor or administrator for lands contracted to be 
conveyed by the testator, or intestate, before the contract has been 
proved and registered, and 'the purchase money paid in full, is inop- 
erative. 

2. H. contracted to sell to T. certain lands and gave a bond to make title 
when the purchase money was paid and for which T. executed his notes. 
H. died leaving a will, bearing date prior to the contract for sale, in 
which he devised the lands embraced in the contract to T. and another. 
T. never took possession or paid any part of the purchase money, and 
declined to make any payment or accept a deed from the executor: Held,  
that this amounted to an election by T. to take under the will, and 
thereby the contract for the sale was superseded and could not be 
enforced. 

THIS is a civil action, tried before Avery, J., at February Term, (145) 
1888, of VANCE Superior Court. 

Charles M. Hargrove, the plaintiff's testator, on 25 August, 1885, 
entered into a contract with the defendant, Tazwell L. Hargrove, for 
the sale of certain lands at  the price of eight dollars per acre, in pur- 
suance whereof the testator executed his bond, therein stipulating to 
convey the title on payment of the purchase money, and the said Taz- 
well L. covenanted to pay the specified purchase money. The vendor 
Charles M., without any further steps taken to carry said agreement 
into execution by either party, died on 19 March, 1886, leaving a will 
properly executed and proved in  the probate court, wherein by the 4th 
clause he devises said lands in these words: 
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"Item 4. I give, devise and bequeath to my brother, Hartwell W. 
Hargrove and his heirs forever, one-half of all the balance of my 

(146) land not herein otherwise disposed of, and the other half of all 
the balance of my land not herein otherwise disposed of, to my 

nephew, Tazwell L. Hargrove, and his heirs forever." 
The present action begun by the issue of a summons on 15 September, 

1887, against the vendee, Tazwell L. (the devisee, Hartwell L. Hargrove, 
afterwards becoming a codefendant in the action) is prosecuted to recover 
the purchase money due from the vendec. The complaint alleges that 
the plaintiff, as executor, having caused the land to be surveyed and 
ascertained therefrom that it contained but 140% acres, and not the 
large number supposed and mentioned in the contract, made and tend- 
ered to the said defendant a deed for the premises in  form to pass 
the fee, and demanded payment of the amount of purchase money then 
due, but the defendant declined to accept the deed or pay any part of 
the debt. 

The answer, not controverting the material allegations of fact, sets 
up as a dcfense, among other matters, that the devise of the lands 
carries along with it or extinguished the bond of said Tazwell L., and 
that in  consequence no remedy can be sought upon the bond for a specific 
performance or otherwise. A jury was dispensed with, and the judge, by 
consent, passing on all the issues as well of law as of fact, upon the 
hearing, finds the facts to be as follows: 

"I. That the land devised in  the fourth item of the last will and 
testament of Charles M. Hargrove includes the land described in the 
bond for title executed by the testator, to the defendant Tazwell L. 
Hargrove. 

2. That the will is dated 13 May, A. D. 1880; that Charles M. Har- 
grove died 19 March, 1886; and that the bond for title and the contract 
sued on are both dated 29 August, 1885, and were never registered. 

3. That the personal estate of the testator, other than the con- 
(14'7) tract sued on, is sufficient to pay all the indebtedness of said 

Charles M., and the charges of the administration of his estate. 
4. That the defendant, T. L. Hargrove, has never taken actual 

possession of any part of the land, nor has he paid any portion of the 
purchase money for the same." 

Whereupon the court adjudged that the devise in the fourth item 
of said will vested the legal estate in  T. L. Hargrove and Hartwell W. 
Hargrove, the defendants, and conveyed to them whatever estate or inter- 
est the testator had at the time of his death, and discharged the defend- 
ant T. L. Hargrove from his obligation under the contract sued on, 
and that the plaintiff was not entitled to the relief demanded, thereupon 
the plaintiff appealed. 
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L. C. Edwards  for plaintiff. 
E. C. S m i t h  for de fendads .  

SMITH, C. J., after stating the case: I f  the agreement of sale be 
deemed to be in full force notwithstanding the devise of the land (its 
subject matter), inasmuch as the executor could not make title under 
section 1492 of The Code, unless the bond has "been proved and regis- 
tered," as well as the purchase money paid in  full, the offer to make the 
deed and its tender were ineffectual to pass the estate in  pursuance of 
the testator's covenant, and were consequently inoperative. The devise 
itself, not repudiated by the defendant put the legal title in him to one 
moiety of the land as effectually as the testator's deed made in his 
life time could have done, and the other moiety in the defendant, the 
codevisee Hartwell W. Now, assuming that the former accepts the joint 
devise by claiming his portion of the estate under it, it i s  an assent 
to the disposition made of the other part, and this is inconsistent with 
the alleged continuance in force of the covenant entered into in  
the testator's lifetime. The said defendant could not hold the land (148) 
as a donation by the devise, and after thus disabling the execu- 
tor to convey the estate, maintain an  action for specific performance or 
for damages for a breach of the bond. This result follows from the 
act of the testator in making his devise, and i t  acceptance by the de- 
fendant, which, in  legal effect, is the substitution of a new and super- 
ceding adjustment of the contract relations of the parties, and rests 
upon a well recognized principle, which forbids the assertion of a claim 
to a right secured in an instrument to a party, and a resistance to the 
other provisions affecting his interests prejudicially. He  is put to his 
election. Isler v. Isler, 88 N. C., 581. The defendant, Tazwell L., sets 
up no claim to a conveyance of the estate under the contract, and as 
from our view he cannot, neither can the plaintiff maintain an action 
on the covenant in opposition to a subsequent adjustment proposed in 
the will, assented to by the devisee, arid thus doing away the original 
agreement. 

I t  would be manifestly unjust to permit the devisee, Tazwell L., to 
retain the share of the land given him as a bounty and at  the same time 
hold the testator's estate responsible, and so it would be in the executor 
to enforce payment of the purchase money against the vendee. The 
rights of the parties under their agreement and reciprocal deed, the 
testator must have intended i11 the donation, for such it is, to exonerate 
the party to whom it is made from further liability to him, and this 
intent is consummated by the assent of the latter. 

The elaborate and forcible argument for the plaintiff, presents his 
claim in a different aspect, and seems to ignore the fact that this is not,  
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a testamentary alienation attempted to be made to a stranger, which 
would be inoperative, but is a matter between the same persons, the 

consummation of which is brought about by the concurring acts 
(149) of themselves. I n  this respect the citations from our own reports, 

and from other authorities, do not affect the aspect of the case 
upon which our ruling rests. 

I t  must be declared that there is no error and the judgment is 
Affirmed. 

J. W. PEACOCK v. HER'RY STOTT ET AL. 

Equity-Merger. 

Where one who has an equitable title, subsequently acquires the legal title, 
so that they become united in the same person, the former is merged in 
the latter.* 

THIS is a civil action, which was tried before Slzipp, J., at Fall Term, 
1887, of NASH Superior Court. 

The complaint alleges, upon information and belief, the following facts 
as constituting the cause of action : 

Alvin Peacock, being the owner of the several tracts of land enumer- 
ated and described in the complaint, containing in the aggregate fifteen 
hundred and sixty-six acres, more or less, on 26 December, 1855, 'con- 
veyed them to one 5. M. Taylor, in trust, to secure certain mentioned 
debts, and with a power to sell in case of default in their payment, and 
to appropriate the proceeds to their discharge. 

Pursuant to the provisions of this deed, the trustee sold the land to 
Wyat Earp, Redding Richardson, and A. J. Taylor, who were among 

the secured creditors, and became purchasers, under an agreement 
(150) with Peacock, that they would hold the title thereto until he 

could raise the amount of the purchase money, and upon re- 
imbursement, would reconvey to him. 

Sometime thereafter Alvin Peacock placed a sum sufficient to redeem 
in the hands of Levi Bailey to be thus applied, and under an agreement 
that the land should be conveyed to him and be held upon similar 
trusts as those that attached to the estate vested in  his grantors. 

During the year 1868, Bailey, being sued in the United States Court 
for a large demand, in order to prevent the subjection of the property 
thereto in the event of a recovery, conveyed the premises by deed for 

, 'DAYIS, J., did not sit upon the hearing of this appeal. 
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all the land, except two separate parcels, to the defendant, his son-in-law, 
without a full and valuable consideration received therefor, the said 
Stott having at  the time notice of the equities attaching to the estate 
vested in Bailey. 

Judgment was recovered in  the action against Eailey, under which 
an execution issued to the Marshal of the United States, and by virtue 
thereof he soId and conveyed the land to R. A. Harnilton, who, on 
11 March, 1873, made a deed to the same to Alvin Peacock. 

On 1 August, 1881, the plaintiff purchased all of Alvin Peacock's 
interest in the land, under a sale made by John W. Blount, cornmis- 
sioner appointed by the court, in certain proceedings for the foreclosure 
of mortgage, given by Peacock, and took his deed for the same. 

During all this period Alvin Peacock remained in the quiet and un- 
disturbed possession, using the property as his own. 

Bailey died in September, 1873, and the defendant, denying the 
plaintiff's equity, refuses to carry into effect the trust upon which 
his grantor held the land, and which followed the transfer of the estate 
to him and adhered thereto. 

The purpose of the action is to have the trust declared and 
enforced. (151) 

The defendant, in his answer, denies every averment in regard 
to a trust or an agreement for a redemption upon the several transfers, 
alleging the respective conveyances to Bailey and from Bailey to the 
defpdant,  to have been for valuable consideration and unincumbered and 
absolute. 

R e  further declares that he is a purchaser for a full and valuable 
consideration bona fide, and with no notice of any attaching trust, if 
such there was, and is entitled to hold the same exempt therefrom, and 
he further relies upon the lapse of time as a defense to the action. 

Pending the suit the defendant Stott died, and the defendants, his 
heirs at  law, have become such in his stead, and adopt his answer as 
their own. A series of issues drawn from the conflicting allegations 
made in the pleading, not necessary to set out, were submitted to the 
jury, pending the trial whereof, the plaintiff introduced evidence tend- 
ing to support the case made in his complaint. I n  order to trace to 
himself the equity alleged to have vested in  Alvin Peacock, the plaintiff 
introduced in evidence : 

1. A mortgage from Alvin Peacock to R. A. Hamilton. 
2. A mortgage from the same to Gay, Tyson & Co., both ~ u r p o r t i n g  

to convey the premises. 
3. An assignment of these mortgages to the plaintiff. 

10-101 145 



I N  T H E  SUPREME COURT. [ lo1  

4. The record of the foreclosure proceedings of the plaintiff against 
Alvin Peacock in  the Superior Court of Nash, under which the plaintiff 
bought and took the commissioner's deed for said Alvin Peacock's estate 
in the premises. 

After the evidence was in the Judge stated to counsel that while he 
held the mortgage deed to Hamilton and to Gay, Tyson & Co., to llave 
been executed as contended, and then to have been assigned to the plain- 
tiff, and that the foreclosure proceedings were regular, in his opinion 
they do not operate to pass the parol trust alleged to be in the mortgagor, 

inasmuch as these deeds purport to convey lands while Alvin 
(152) Peacock, on the plaintiff's contention, "and according to the alle- 

gations of his complaint, had only an equity therein." 
Upon this intimation and after a refusal by the court of a request 

to review the point and allow the jury to pass upon the issues of fact, 
the plaintiffs submitted to a judgment of nonsuit and appealed. 

N o  counsel  f o r  plaintiff. 
R. H. B a t t l e  f o r  defendants.  

SMITH, C. J., after stating the case: This action is to establish by 
parol a trust attaching to the lands conveyed to Levi Bailey by virtue 
of the agreement stated in  the complaint, to have been entered into be- 
tween him and Alvin Peacock, and to follow and enforce the same against 
the ancestor of the defendants, and themselves succeeding to his estate. 
The plaintiff derives his title thereto under mortgages made by Alvin 
Peacock respectively, t0.R. A. Hamilton and to Gay, Tyson & Co., the 
latter of which has date 29 May, 1873, and was admitted to registration 
on 10 June, afterwards. The nonsuit was suffered upon the ruling that 
the alleged equity did not pass under a conveyance of the lands eo 
n o m i n e ,  to which the alleged trusts adhered, and its correctness is the 
only matter argued by counwl on the appeal. 

Taking the facts to be as represented in the complaint, the deed from 
Bailey to Stott, made to prevent creditors from reaching the land, or i n  
other words, to defeat the purposes of the pending action and withdraw 
the property from execution was void, as against the suing creditor, and 
the sale afterwards made by the marshal passed to the purchaser, Hamil- 
ton, as well the several tracts mentioned in the fraudulent deed as the 

two tracts omitted from it, and thence the title to all was trans- 
(153) mitted by his deed of 11 March, 1873, to said Alvin Peacock. 

The legal estate and the alleged equity thus uniting in one person, 
the latter was extinguished, and said Peacock became sole owner in fee. 
There was, therefore, no equity incidental to the legal estate in Alvin 
Peacock, that could be conveyed in his mortgage deed, and to which, 
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under them, the plaintiff could succeed. Upon the plaintiff's own show- 
ing then, he has no such cause of action as he sets out in the complaint, 
nor is he entitled to, the relief demanded. The ruling of the court that 
he has no such equity, not because of the structure of the mortgage, 
but for the non-existence of any equity to pass by means of it, must be 
upheld, because correct in  itself. Bell v. Cunningham, 81 N .  C., 83. We 
do not, upon the question of title decide upon plaintiff's right to recover 
the land, but only that upon his own averments he cannot maintain 
the action in its present form. 

There is no error, and the judgment is 
Affirmed. 

Cited: S. c., 104 N. C., 154; Conley v. R. R., 109 N. C., 696; Odom 
v. Morgan, 177 N. C., 368. 

MARGARET HALL v. L. D. CASTLEBERRY ET AL. 

Married Women-Privy Exarninat ioyDeed,  

1. I t  is not necessary to the validity of the privy examination of a married 
woman in respect to her execution of a deed, that the husband shall go 
entirely out of the room where the examination is being made; it is 
sufficient if the husband and wife shall be so far separated as to leave 
the latter at liberty to express freely to the officer conducting the exami- 
nation her will and desire in the matter. 

2. Whether it is competent to attack the execution of a deed by a married 
woman, where all the requirements of the statute in respect to the privy 
examination have been complied with, by showing that in fact her assent 
was not freely and voluntarily given. Quwa? 

THIS is a civil action, which was tried before Merrimon, J., at (154) 
October Term, 1887, of WAKE Superior Court. 

The plaintiff being the owner of a lot in  the city of Raleigh, and 
her husband, Robert Hall, owning an adjoining lot, each containing a 
quarter of an acre, after their inter-marriage united with him i11 
executing a mortgage deed to Addison Pulley, conveying said lots to 
him to secure a n  indebtedness contracted by him in  the purchase of a 
horse. The probate thereof was, after what purports to be a private 
examination before the clerk of the Superior Court, in the form pre- 
scribed by law, and sufficient to pass her estate and inchoate right of 
dower in both lots, and the same has been duly registered. The deed 
bears date on or about 21 January, 1886, and under a power of sale 
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vested in  the mortgagee to be exercised in  case of default, and according 
to it& provisions the mortgagee sold and conveyed the lots to the de- 
fendant, L. D. Castleberry, who entered into possession, and has con- 
tinued his occupation since. 

The plaintiff's husband, it is alleged in the complaint and not de- 
nied by Castleberry-who alone puts in an answer to the amended com- 
plaint in  which the averment is contained-has deserted her and, living 
in  another county, refuses to hold any communication with her, and 
refuses to assist her in prosecuting the present suit, for which reason he 
is placed among the defendants. 

The gravaman of the complaint rests upon an allegation that the 
plaintiff's "privy examination was never taken according to law, by any 
person having power and authority to take examination of feme coverts," 

and that the mortgage is consequently ineffectual to divest her 
(155) estate in  her own lot or her right of dower and contingent home- 

stead in that of her husband. .. 

The prayer is that the mortgage deed be declared null, and as such 
surrendered for cancellation; that she be put i n  possession of said lots, 
jointly with her husband as to his lot. 

The only issue passed upon by the jury was: I s  the plaintiff the 
owner and entitled to the possession of the tract of land described in 
the first paragraph of the complaint ?-reference being made to that 
claimed by the plaintiff as her own. 

The clerk of the court by whom the privy examination was made, 
testified that the plaintiff and her husband, with one Pulley, came into 
his office together; Pulley and the husband came behind the railing; 
the wife did not come behind at  first; she signed the deed before she 
was examined; "I told him"-the husband-"to stand aside. He  went 
outside of railing; I asked if she signed the deed for the purposes con- 
tained, and repeated the substance of the privy examination. I satisfied 
myself that the husband was out of hearing, or I would not have gone 
through the examination. At the time I asked plaintiff the questions 
her face was not in direction her husband went, but in the other direc- 
tion. I remember the transaction distinctly; the deed was not read over 
to plaintiff in my presence." 

The court charged the jury that, "the statute does not define how 
or to what distance from the husband the plaintiff should have been 
separated, but she should have been put in  a position and place with 
respect to her husband to feel free to express herself under the examina- 
tion as to her will and desire as to her execution of the deed." 

The jury responded to the issue, "No." 
Thereupon judgment was rendered against the plaintiff, from which 

she appealed. 
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J. B. Batchelor for plaintif. (156) 
J. N.  Holding for defendants. 

SMITH, C. J. Inasmuch as the husband is not in the action, and 
possession under a claim of dower can only be asserted after the hus- 
band's death, we see no basis for the demand of a judgment for the 
recovery of possession of the lot that belonged to the husband, and still 
less for a cancellation of the mortgage deed, which, as we have re- 
peatedly said, should not be adjudged, as it may be a protection to 
others not in  the suit, and besides, the destruction of a deed does not 
reconvey a divested estate in the lands. 

But aside from these and other embarrassments in the way of prose- 
cuting the present suit, the alleged irregularity connected with the plain- 
tiff's execution of the mortgage and the manner of taking her private 
examination, the imputations charged in the most general terms but 
specified in  the plaintiff's testimony, as impeaching the mortgage, are 
met and repelled by the verdict of the jury given under the instructions 
of the court. 

The argument for the appellant made before us, proceeds upon the 
idea that i t  was the duty of the judge to pronounce upon the legal effect 
of the facts developed in the testimony, and to tell the jury what it was, 

I and that in this respect it is erroneous in law. 
No demand for instructions appears to have been made, and an omis- 

sion to give such, as if asked, ought to have been given, i t  has been 
often said, is not an error assignable upon an imputed imperfection of 
the charge as transmitted with the record, for it is a settled rule to 
regard the record as intended to present so much of what transpired 
at  the trial only as tended to present and explain the rulings complained 
of in the court below. S. v. Hardee, 83 N. C., 619; Willey v. R. R., 96 
N. C., 408, and numerous cases therein cited. 

The exception to the charge is directed to that portion which 
begins with the words : "Now in this case did the clerk examine," (157) 
etc., but where terminating, except at the end of the charge, 
is not stated. The charge, proceeding from the words quoted are, "the 
plaintiff separate and apart from her husband." The statute does not 
define how crr to what distance from the husband the plaintiff should 
have been separated, but the wife should have been put in  a position 
and place with respect to her husband to feel free to express herself 
under the examination as to her will and desire in respect to the deed 
which, it is claimed by the defendants, she executed. 

I t  was not necessary to the validity of the examination of the plaintiff, 
by the clerk, that her husband should have gone entirely out of the room. 
It was only necessary that he should have gone separate and apart 
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from the plaintiff, and so far as to leave the plaintiff free to express to 
the clerk her will and desire with respect to the alleged mortgage freely 
and voluntarily. 

This is a fair interpretation of the requirements of the law in the 
conveyance of the real property of married women, and furnishes no 
ground of complaint, at least, to the appellant. We do not undertake 
to say to what extent these useful safeguards, provided for the protection 
of persons under coverture and their lands, observed and certified by 
officers authorized to take such acknowledgments and private examina- 
tions to assure the freedom and volition of the act, may be impeached, 
and the deed thus made and certified rendered invalid, by proof that 
the act was not voluntary, but under restraint and coercion, thus render- 
ing title insecure and uncertain, nor whether such attempted repudiation, 
if tolerated would not be a fraud, against which coverture does not afford 
shelter. Most serious consequences, with temptations to fraud and per- 

jury might follow the maintenance of such a proposition. But 
(158) i t  is enough to say that in  the conflicting testimony as to the 

fact and circumstances surrounding the present transaction, the 
jury find against plaintiff, and under the charge, the verdict settles 
the controversy adversely to the plaintiff. 

There is no error, and the judgment must be 
Affirmed. 

Cited: Wynne v. Small, 102 N. C., 137; Brite v. Penny, 157 N .  C., 
111 ; Forbes v. Harrison, 181 N. C., 465. 

JOHN EPPS AND WIFE v. ELIZABETH T. FLOWERS. 

Dower-Amendment-Process-Married Wome-Deeds-Infancy. 

1. Where the summons in an action or special proceeding, of which the 
Superior Court has jurisdiction, to be exercised by its clerk, is made 
returnable to "term time" instead of before the clerk, the judge of the 
court may remand it with directions to amend the process so as to make 
it  properly returnable. 

2. A deed made by a married woman under twenty-one years of age is void- 
able, though executed with all the formalities required by the statute. 

3. The presumption of the ratification'of a voidable deed by long acquiescence, 
will not arise against a woman under the disability of coverture. 
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4. The privy examination of a married woman is not now, as was formerly, 
coliclusive until set aside by some proceeding to impeach i t ;  but is ope11 
to like defenses, and is upon the same footing as deeds made by other 
persons. 

T m s  is an appeal from an order made by Merrimon, J., at October 
Term, 1887, of WAYNE Superior Court. 

This action for the recovery of dower in certain lands alleged to 
have been owned by a former deceased husband of the feme   la in tiff 
and subject to her right of dower, was begun by a summons made 
returnable and returned before the judge of the Superior Court (159) 
of Wayne, at  the regular Spring Term thereof, in  the year 1887. 

The complaint alleges the feme plaintifl's marriagc in  May, 1874, 
with George W. Johnson, his death in November, 1876, and intestacy, 
his seizure in fee of certain lots, particularly designated, in  the town 
of Mount Olive, and the possession of the different lots by the several 
defendants who claim title thereto, and their wrongful withholding. 

I t  then proceeds to say: 
"That during coverture her first husband made deeds of conveyance 

of said lots in the execution of which she joined and was privily eax- 
amined, and under which thc defendants claim title, but that at  the 
time the feme plaintiff was under the age of twenty-one years, and 
that while the intermarriage of the plaintiff took place on 26 December, 
1874, she did not attain her majority until Decembcr of the following 
year." 

The defendants join in  a demurrer to the complaint, and assign as 
the grounds thereof : 

1. For  that the Superior Court in  term has no jurisdiction of the cause 
of action set out in  the complaint, in that i t  is alleged the plaintiff 
is entitled to dower in  certain lands, and thcre is no allegation of any 
equitable element entitling her to bring her action to  the Superior 
Court in  term. 

2. For that the complaint does not state facts sufficient to constitute 
a cause of action in  this Court, i n  that the plaintiff alleges she is 
entitled to dower in certain lands and does not allege any equitable 
element entitling her to bring her action in  said court. 

The complaint was afterwards, with leave of the court, amended so 
as to charge the defendants with the rents and profits received during 
their separate occupations by the defendants. The court, on the hearing 
of the issue made upon the demurrer, overruled it, and suggested to the 
plaintiff to obtain leave of the clerk to amend the summons so as to 
make it returnable before him in  the Superior Court. From this 
judgment the defendants appealed. (160) 

151 



I N  T H E  SUPREME COURT. [I01 
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No c o u m e l  ~ O T  plaintif f .  
W .  R. Allem for defendants .  

SMITH, C. J., after stating the case: The order of remand, followed 
by the suggested amendment of the process, would, if allowable to be 
made, remove the jurisdictional impediment and place the cause before 
the clerk, acting for the Superior Court, as in  case of a special pro- 
ceeding. The Code, secs. 279, 2111. 

I n  our opinion, there b'eing but one Superior Court whose functions 
are  in  certain cases exercised by the clerk, this disposition of the case 
was proper, and warranted by the rulings heretofore made in this Court. 
C h e a t h u m  v. Crews, 81 N. C., 343; C a p p s  v. Capps, 85 N. C., 408. 

But, assuming the acquirement of jurisdiction, there is a further in- 
superable difficulty in the way of the defendants. The deed of Johnson 
and wife was made when the latter was alike under age and under 
coverture, so that she was incapable of making a valid and irrevocable 
deed, even though the forms prescribed for married women were strictly 
pursued. But  this did not remove thc disability from infancy, and before 
the latter terminated she entered into a second marriage, since which 
she has arrived at  full age. 

I t  is true that a long pcriod elapsed after the deed was made, and 
a period of nearly ten years also after the feme plaintiff arrived at  full 
age before the claim for dower in this suit was asserted, yet there has 
been no time when both disabilities were removed so that she was 
free to act, and time could be counted against her as required by The 
Code, secs. 148, 170. 

The defect in  the making of the deed, so far  as it affects her, 
(161) is that .she was unable to relinquish her inchoate right to dower 

in  the land, for the statute gives effect only to deeds executed 
by married women according to its provisions as to such deeds as are 
executed by others who must have attained the age of twenty-one years. 

Now the deeds of infants, as such, are voidable, capable of ratification 
or of repudiation when that disability ceases, and this may be indicated 
by the acts of the parties, and perhaps by long and unreasonable ac- 
quiescence in  the possession and enjoyments of the property by those 
claiming under the conveyance. But since the option of disaffirmance 
has been afforded, the plaintiff has been under a renewed disability, pre- 
venting the consequences ordinarily following a failure to exercise her 
option, and leaving her free to do so in the institution of her present 
suit. The only question then, the difficulties adverted to being out of 
the way, is as to the effect of the private examination of the feme 
plaintiff upon her claim of dower. 
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As the statute existed previous to the Revised Code, such an examina- 
tion and action under i t  was held to be conclusive in  the nature and 
with the force of a judicial determination, which could only be reached 
by a direct impeaching proceedings. But as modified in the Revised 
Code, i t  is declared that deeds made by married women, while strictly 
observing the prescribed form, stand "upon the same footing and are open 
to like defenses," as d e d s  made by persons who are sui juris. 

The subject is fully considered in the case of Jones v. Cohen, 82 
N. C., 75, and we are content with the simple reference to i t  without 
further comment. 

As there has been no effectual act imparting validity to the deed 
because of a second coverture supervening before the feme attained 
full age, nor can i t  be inferred from her silence and inaction 
because of such coverture, we are of opinion that upon the face (162) 
of the complaint there is a sufficient cause of action stated, so that 
when placed in the rightful jurisdiction the cause must proceed. There 
is no error, and the judgment must be 

Affirmed. 

Cited: Wyntne v. Small, 102 N. C., 131; Simmons v. Steamboat Co., 
113 N. C., 163; Gaskim v. Allen, 137 N. C., 429. 

JOHN B. LEATHERS v. WILLIAM J. GRAY. 

Wills-Devise-"Rule in  Shelley's Case." 

1. Where a testator employs words having a well known or technical mean- 
ing in the disposition of his estate, that construction will be given them 
unless it can be seen from the instrument itself, that he used them in a 
different sense; and if he used such words as will bring the devise within 
a settled rule of law, that rule must prevail, though it conflict with the 
real intention of the testator. 

2. A devise to P, "during her natural life, and after her death to the begotten 
heirs or heiresses of her body," vested in P an absolute estate in fee 
simple, under the rule in Shelley's case. 

3. The opinion of this Court, delivered in this case, reported in 96 N. C., 548, 
is overruled. 

DAVIS, J., dissenting. 

John W. Graham, J .  B. Batchelor and John Devereux, Jr., for 
petitioner. 

John Manning and A. W.  Graham, contra. 
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MERRIMON, J. This is an application to rehear the case of Leathers v. 
Gray, reported in the 96th N. C., 548. The will of Joseph Armstrong, 
deceased, a clause of which was interpreted in that case, was executed 
on 23 May, 1839, and the testator having died in the meantime, it was 
proven in 1840. 

The following is a copy of the clause in question of this will: 
(163) "I also give and bequeath to my son, James W. Armstrong, the 

following property, to be received as soon as convenient, after the 
death or marriage of his mother, Peggy Armstrong, viz. : One-half of 
three tracts of land, all lying on the waters of Flat River. The first 
is the tract my father lived and died on, containing 220 acres; the 
second is the tract that I bought from Henry Berry, containing 17 
acres, and the third is a tract that I bought from my brother, William 
Armstrong, containing 216 acres," and also "I give and bequeath to 
my  daughter, Parthenia Leathers, during her natural life, and after 
her death to the begotten. heirs or heirmses of her body forever, one- 
half of the three tracts of land, all lying on the waters of Flat  River," 
these tracts being the same above designated. This Court in interpreting 
the last recited clause decided that Parthenia Leathers took but a life 
estate in  the lands devised to her, and that her children took and were 
entitled to the remainder in  fee therein. 

The petitioner in this application, who is the defendant in  the action, 
assigns error and contends that the words of the clause, "and after 
har death to the begotten heirs or heiressas of her body forever," are 
words of limitation, and not words of purchase, and therefore Parthenia 
Leathers took the absolute fee-simple estate in one-half of the lands so 
devised, and the same passed by her deed to the petitioner. 

I t  is conceded that at  the time the will before us became operative 
it was a settled rule of law, prevailing in this State that, whenever the 
ancestor of any gift or conveyance took an estate of freehold-an estate 
for l i f e a n d  in the same gift or conveyance an estate is limited either 
mediately or immediately to "his heirs," or to the "heirs of his body," 
as a class, to take in succession as heirs to him, such words are words 
of limitation of the estate, and convey the inheritance-the whole prop- 
erty-to the ancestor, qnd they are not words of purchase. That is, i n  

such case, the heir would take by descent and not by purchase, 
(164) the ancestor would take the absolute property-the whole estate- 

with the right and power to dispose of it in  any lawful way. 
Shelley's Case!, 1 ;  Coke Report, 104; 2 B1. Com., 243; 2 Min. Inst., 241, 
242 ; 2 Wash. R. P., 553 ; Davidson v. Davidson, 1 Hawks, 163 ; Sanders 
v. Hyatt, id., 247; Ham v. Ham, 1 D. & B. Eq., 598; Allen v. Pass, 
4 D. & B., 77; Floyd v. Thompson, id., 479; Hollowell v. Kornegay, 
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7 Ired., 261; Weatherly v. Armfield, 8 Ired., 25; Folk v. Whitley, id., 
133; King v. Utley, 85 N. C., 59; Mills v. Thome, 95 N. C., 362. 

Eut  it i s  seriously contended that this rule, commonly called "The 
rule in Xhelley's case," has no proper application to the clause of the will 
under consideration, because i t  sufficiently appears that the words thereof, 
"begotten heirs or heiresses of her body," were not used in a strict 
technical sense, but to imply simply the children, male or female, or 
both, of Parthenia Leathers, in  which case her children would take as 
purchasers. We accepted this view as the correct one, giving effect to 
the intention of the testator, and made the decision, the correctness 
of which is  now called in  question. But after hearing the case re- 
argued, and having given the question raised much further considera- 
tion, we are of opinion that, although the intention of the testator may 
have been-no doubt was-such as we declared i t  to be, he failed to 
express his purpose consistently with a settled rule of law, which it is 
our duty to uphold and enforce. 

When a testator employs words and phrases to express his intention 
- in  the disposition of his property, by will, that have a well known legal 

or technical meaning, he must be deemed to have used them in such 
sense in  defining and limiting the estate disposed of, unless he shall, in 
some appropriate way, to some extent, to be seen in the will, have quali- 
fied or used them in a different sense. And so, also, if the use of such 
words bring his intention so expressed, within a settled rule of 
law, the latter must prevail, although the effect may be to dis- (165) 
appoint the real intention of the testator. 

Otherwise technical words would have no certain meaning or effect, 
and the rule of law would be subverted in order to effectuate the real 
intention of the testator, unexpressed or imperfectly expressed. I t  is said, 
however, that the real intention of the testator must have effect, and so i t  
must, but the real intention recognized and enforced by the law, is that 
expressed in the will, and this is to be ascertained by a legal interpreta- 
tion of the language employed to express it. 

Moreove~r, a testator cannot ignore, displace and set at  naught a rule 
of law applicable to and affecting the disposition of his property by his 
will, in whole, or in part-the rule of 1a.w must prevail-he must make 
his disposition of his property, as allowed by and consistently with i t ;  
it determines the meaning and effect of his will, and its several parts, 
by the language employed i n  it, and not by what is intended, but not 
expressed, or not sufficiently expressed. H e  must express his intention 
in words appropriate and sufficient to express his real meaning, and if 
he employs technical legal words the technical meaning must prevaiI, 
unless the same shall be qualified or modified by super-added words in  
the will. 
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The material part of the clause in question of the will before us is, 
"I give and bequeath to my daughter, Parthenia Leathers, during her 
natural life, and after her death to the begotten heirs or heiresses of 
her body forever, one-half of the three tracts of land," etc. Omitting, 
for the present, from this clause the word "heiresses," the words thereof, 
"heirs . . . of her body," have a technical legal meaning, and it is 
clear-nothing else appearing--created an estate tail in the devisee 
named, which was converted by the statute (Acts 1784, ch. 204, see. 5 ;  

The Code, sec. 1325) into an estate in fee simple. That statute 
(166) provides that "every person seized of an estate tail shall be deemed 

to be seized of the same in fee simple," etc., and applies to 
the will under consideration. Hollowell v. Kornegay, supra; Weatherly 
v. Armfield, supra;.Follc v. Whitley, supra. 

I f  there were words in the context clearly showing that the testator 
did not use the words "heirs . . . of her body" in their technical 
sense, but to imply children of the devisee, then in  that case these words 
would be treated as words of purchase, and the devisee would have 
taken but a life estate, and her children would have takcn thc rcmainder. 
But, upon further reflection and scrutiny, we think there are no words 
of the context that can fairly, in view of numerous decisions of this and 
other courts, be construed as having such qualifying effect. Super-added 
words to have such effect, must have appropriate pertinency in meaning 
and bearing; the purpose to qualify and change the technical meaning of 
language used must appear with reasonable certainty. I t  seems to us 
that the words "or heiresses" used in the clause referred to, cannot have 
such, or any qualifying effect. I n  their direct connection the next preced- 
ing word, "heirs," imply and embrace "heiresses," and all they mean 
or can mean, in their connection-they are mere expletives and serve no 
useful purpose. The phrase, "her heirs or heiresses," means no more than 
that the testator devised the land to his daughter and the heirs of her 
body,.male and female, and the course of descent is not changed in 
any degree from what i t  would be if the word ('heiresses" did not appear, 
nor does that word suggest or imply children of the testator any more 
than the word '(heirs." Donnell v. Mateer, 5 Ired. Eq., 7 ;  Coon v. Rice, 
7 Ired., 217; Polk v. Whifney, 'supra; Worrell v. Vinson, 5 Jones, 91; 
Gillis v. Harris, 6 Jones' Eq., 267; 2 Minor's Inst., 351; Wash. Real 
Prop., 274; note to Shelley's case, 1 Coke R., 262. 

I n  our efforts heretofore to effectuate what seemed to us to be 
(167) the real intention of the testators, we followed, to some extent, 

the case of Jarvis v. Wyat t ,  4 Hawks, 227. I n  our further re- 
searches we find that case to be questionable authority. Indeed, it has 
in  effect-not in terms-been overruled by numerous decisions. I n  
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Chanzbers v. Puyne, 6 Jones' Eq., 276, this Court commenting on it, say: 
"Of that case i t  is only necessary for us to remark that the point decided 
may be supported by the peculiar language of the will, or if it cannot 
be supported on that ground it must be considered as having been over- 
ruled by numerous cases since adjudicated upon the point, to several 
of which we have already referred." 

I t  follows that under the devise in question Parthenia Leathers took 
the fee-simple estate in the land described in the pleadings, and that the 
plaintiff in the action was not entitled to recover. 

The prayer of the petitioner must, therefore, be granted. The case 
must be reheard, and the judgment of this Court entered therein at  the 
February Term of 1887, must be set aside, and judgment must be 
entered affirming the judgment of the Superior Court. 

Prayer of the petitioner granted. 

DAVIS, J., dissenting: By the use of the words, "I give and bequeath 
to my daughter, Parthenia Leathers, during her natural life, and after 
her death to the begotten heirs or heiresses of her body, one-half of three 
tracts of land," etc. I think it manifest that i t  was not only the para- 
mount intent, but the only intent of the testator to give the land to his 
daughter for life, with remainder to her children, sons and daughters, 
but under the rule in Shelley's case, that would not in the least alter 
the construction to be placed upon his will, if he used the words "the 
begotten heirs or heiresses of her body," as meaning simply heirs in the 
technical sense of that word, for I believe it will be conceded 
that the rule often, and in cases of wills written by unprofessional (168) 
persons, oftener than otherwise, defeats the intent, and the single 
and only intent of the testator; yet whatever may have been his intent, 
if he used the word heirs simply, without super-added words to limit 
or explain its meaning, the technical meaning would follow. From the 
whole clause of the testator's will it seems to me quite clear thpt he 
used the word, not in any technical scnse (for the language shows that 
with him there could have been none) but as descriptio personarum, and 
his one intent, and only intent was to give the land to his daughter for 
life, remainder to her children. The rule in Shelley's case is based upon 
the idea that there is in the mind of the maker of the instrument, that 
comes under its operation two intents, one a paramount or general, or 
legal intent as i t  is called, and the other a particular or prescribed 
intent, and if both intents cannot have effect, the latter must yield to 
the former. See the question discussed by Pearson, J., i n  Ward v. Jorws, 
5 Ired. Eq., 400. See the authorities cited in the case in 96 N. C., 548. 

I t  is a rule of construction, that when technical words or phrases are 
used, nothing else appearing, they must be taken in their technical sense, 
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and when the word "heirs," or "heirs of the body" are used alone, with- 
out anything to show that they were not so intended, the technical mean- 
ing must prevail, because, standing alone, there can be no other certain 
meaning given to them, but i t  has been held and is settled in this State, 
that super-added words, "equally to be divided," and like qualifying 
words which show that they were not used in a technical sense, will 
prevent the operation of the rule in Shelley's case. Mills v. Thome, 
95 N. C., 362, and authorities there cited; Chambers v. Payne, 6 Jones' 
Eq., 276. Such words are not treated as surplusage, but as aids to show 
the true meaning of the testator. Suppose the testator in  the case before 

us had added, by way of explanation, by "heirs and heiresses," 
(169) "I mean sons and daughters," it would clearly have shown that 

he did not use them in any technical sense, and I apprehend that 
in  that case the rule in Shelley's case would not be insisted on, and yet, 
i t  seems to me that is clearly what he meant, and I cannot conceive of 
their use by him in  a technical sense, unless you treat the word 
"heiresses" as surplusage, and if that word, in  connection with other 
parts of his will, tend to show his meaning, I do not see why we should 
reject it. 

I think we have no right to reject, as surplusage, any word or words 
used by the testator, that may tend to show or aid in  showing what he 
meant. I t  is his will that must prevail, and if i t  is apparent that he 
uses a technical word, not in a technical sense, the meaning attached 
to i t  by him should govern in the construction of his will. 

I f  i t  be said that by "heirs or heiresses" is meant nothing more than 
heirs, I think the answer is that i t  shows none the less conclusively that 
the words were not used by the testator in  the technical sense, importing 
the class of persons who take indefinitely as hairs. . 

Whatever in the past may have been the value of the rule in  Shelley's 
case, I think i t  should be strictly construed when otherwise i t  would 
defeat the manifest intention of the testator. I think the tendency of 
modern decisions in America is to limit its operation to cases that come 
strictly and technically within the rule, and in many of the states it has 
been abolished by statute. I t  is a rule by which the meaning of the 
testator is construed, and when this meaning is clear I do not see why 
i t  should be defeated by a too liberal constructiorc of a rule of construc- 
tion. 

As much as the memory of Coke is to be venerated for his great 
legal learning, I think, with all his faults, if not crimes, while Attorney- 
General, his services in behalf of popular rights and civil liberty in 
resisting the encroachments and tyranny of the house of Stuart, entitle 
him to far more lasting fame than did his services in the legal war 
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carried on by the bench and the bar between the "Shelleyites" and (170) 
the "anti-Shelleyites." 

The record shows that the merits are with the defendant, who pur- 
chased for value, and I regret the more for that reason that I cannot 
concur i n  the opinion of my brethren in reversing the former decision, 
and am glad that in this case, at  least, a strict adherence to the rule 
is in the interest of justice. 

Cited: Hodges v. Fleetwood, 102 N. C., 124; Helms v. Austin, 116 
N .  C., 755; Nichols v. Gladden, 117 N. C., 500; Dawson v. Quinnerly, 
118 N.  C., 190; Chamblee v. Brouglzton, 120 N.  C., 175'; Wilkinson v. 
Boyd, 136 N. C., 47; Cooper, ex parte, 136 N. C., 132; Mamh v. Griffin, 
ibid., 335; T y s o l ~  v. Xinclair, 138 N.  C., 24; Wilkins v. Norman, 139 
N. C., 43; Perry v. Hackney, 142 N. C., 375; Campbell v. Cronly, 
150 N. C., 469; Bordeaux v. R. R., 150 N. C., 528; McXwain v. Wash- 
burn, 170 N.  C., 364; Cahoom v. Upton, 174 N.  C., 89; Daniel v. Harri- 
son, 175 N. C., 121; Kornegay v. Goldsboro, 180 N.  C., 441; Wallace v. 
WaZZa.cq 181 N. C., 161; Harward v. Edwards, 185 N.  C., 605. 

JOHN W. LONG v. B. AND J. A. DAVIDSON. 

Contract-Custom-Expert-Evidence. 

1. When words, which by an established, uniform and general custom have 
acquired a specific meaning, are used in a contract, the courts will give 
them that interpretation, though some of the parties to the agreement 
were ignorant of the custom. 

2. When such words or custom prevail among those who are engaged in a 
particular science, trade or calling, persons engaged in such science, etc., 
are competent to testify to the meaning of such words and the existence 
of such customs. 

3. It is the province of the jury to ascertain what the contract was, but when 
ascertained it is the province of the court to interpret it. 

CIVIL ACTION, commenced before a justice of the peace and carried, by 
appeal, to the Superior Court of ALAMAKCE County, and tried before 
Gilmer, J., at March Term, 1888. 

The plaintiff's demand was for $163.86, as a balance due upon a con- 
tract with the defendants for building a house. The defendants answered 
that they had over-paid the plaintiff the sum of $7.53, for which they 
set up a counterclaim. 
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On the trial the plaintiff testified in substance that, he contracted with 
the defendants to build a brick house for them; that their 

(171) express agreement was, he was to be paid $2.40 per thousand 
for laying bricks, to be estimated by "wall count, solid measure." 

Upon being asked what was meant by "wall count, solid measure," which 
was objected to by the defendants, the witness, after stating that he 
had been in  the business of contractor and laying bricks and building 
brick houses for many years, was allowed to testify that "wall count, 
solid measure," had a certain meaning among brickmasons, and con- 
tractors for brick work, "which obtained universally, and especially in 
Alamance and' Guilford counties," in which latter county defendants' 
house was built. The witness was further permitted to testify, after 
objection by defendants, that, among those skilled in laying brick and 
among contractors for such work, the words "wall count, solid measure," 
meant that "the walls of the building were to be estimated, without 
reference to windows or doors, as if the walls were solid work, and that 
the bricks were to be computed at the rate of eighteen (18) brick to 
every cubic foot in  the wall. That, estimating the defendants' house by 
this rule, the number of bricks for which he was entitled to pay was 
224,835, . . . that defendants had paid plaintiff on his work at  
divers times sums amounting to $380.05, thus leaving a balance due 
him of $163.80." 

The defendant, Berry Davidson, then testified in substance that, the 
plaintiff agreed to lay the brick for $2.40 per 1,000. "That he asked 
the plaintiff whether he would charge for the doors and windows as 
if they were laid in  brick, and was told that he would;" that with 
this understanding the contract was made ; that at  the time not one word 
was said about "wall count, solid measure;" that defendants purchased 
the brick with which the house was built; that there was only 155,219 
used, which, at  $2.40, came to $372.52, which was $7.53 less than he had 
paid the plaintiff; that he knew nothing of any such rule for counting 

as was alleged by the plaintiff to obtain among masons, con- 
(172) tractors, etc., and that the first he knew of any purpose on the 

plaintiff's part to estimate the number of bricks by any such rule 
was after the work was done, when he objected, and insisted on ascertain- 
ing the number of brick by contract count." 

Witness also testified that he was a builder and contractor, and had 
worked in stone and brick, and that the brick used were larger than the 
average size, being 8YiLx41/4x3, the usual size being 8x4~3.  

J. W. Long testified to the same fact, and that owing to the size of 
the bricks i t  required from 34,000 to 37,000 less to do the work; that 
18 bricks of the common size made a cubic foot, while 141,$ of the size 
used made a cubic foot. 
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The plaintiff introduced other experts, who testified that the word 
"wall count, solid measure," had an established signification among 
brickmasons and contractors, and that they meant that the walls of the 
building were to be estimated as solid, without reference to windows 
and doors, and the brick to be computed at  18 per cubic foot; to all 
which defendants excepted. 

Defendants then introduced T. C. Oakley and T. S. Christian, builders 
and contractors in  brick work, who, in answer to the question as to 
how they estimated brick work and what was the usage in Durham 
among brickmasons and contractors, said i t  depended wholly on the con- 
tract; that sometimes parties would contract with reference to size of 
the brick, and when under the usual size it was usual to charge more 
per 1,000. 

On cross-examination they testified that among brickmasons and con- 
tractors by ('wall count, solid measure," would be universally under- 
stood to mean that the walls were to be estimated as if the doors and 
windows were laid solidly in brick, and the number of bricks computed 
at  18 per cubic foot, "wall count, solid measure," being terms of 
ar t  amongst masons, contractors and others. (173) 

The defendants insisted that the jury should find the terms of 
the contract as made by the parties, and that it was not competent for 
the plaintiff to offer evidence to explain the terms used by the parties, 
and that no custom or usage could be shown "unless themsame was 
reasonable, certain, uniform and universal, and known to the defendants 
or brought to their knowledge at  the time contract was made, and that 
the proper mode of counting the brick in  the walls was made by actual 
count." 

His  Honor instructed the jury that when the terms of a contract are 
ascertained, its construction is a matter of law for the court, but that 
when, as in this case, the parties differ as to the terms of their contract, 
the plaintiff saying that it was expressly stipulated between them that 
the number of bricks were to be ascertained by "wall count, solid meas- 
ure," while the defendants testified that no such agreement was made, 
then i t  devolved upon the jury to say what were the terms of the 
contract as entered into between the parties. That if they should find 
that no such terms as contended for by plaintiff, then the rule for com- 
puting the bricks in the wall would be by actual count. That if they 
believed that, according to the contract, i t  was agreed that the bricks 
were to be ascertained by "wall count, solid measure," then the jury 
must pass upon and determine the meaning of those terms, that is, if 
they should believe that such terms were words of art, and had a 
special signification among builders and contractors and others, but that 
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after they had ascertained the meaning of such terms, it was still the 
duty of the court to construe the contract. That if they should believe 
that the parties to this contract stipulated that the count of the brick 
was to be made by ('wall count, solid measure," and that these terms 
were terms of art, and meant amongst contractors, builders and others 

that the count was to be made by ascertaining the number of cubic 
(174) feet in the wall and then multiplying that number by eighteen 

(18), as the number of bricks of average size needed to make 
a cubic foot, then they should find for the plaintiff. But, if they believed 
that no such terms as these were used, or that, if used, they had no 
such signification, or were not terms of ar t  (and it was the duty of the 
plaintiff to satisfy the jury upon all these points by a preponderance 
of evidence), then they should find for the defendants. 

To this charge the defendants excepted. There was a verdict and 
judgment thereon for the plaintiff, from which defendants appealed. 

John W. Graham for plainti#. 
F. A. Wkitaker for defelndants. 

DAVIS, J., after stating the case: Whether the contract was that the 
bricks were to be laid at  $2.40 per thousand "wall count, solid measure," 
as insisted by the plaintiff, or whether nothing was said about ('wall 
count, solid measure," and the number of brick was to be ascertained by 
actual count as insisted by the defendants, and about which there was 
conflicting evidence, was a question properly left to the jury, and all the 
exceptions of the defendants, both to the evidence and to the charge 
of the court, may be comprehended in the single question-if the con- 
tract was that $2.40 per thousand, "wall count, solid measure," were 
to be paid for laying the bricks-is it competent for the plaintiff to show 
what was meant by those words? Did they have a confined and limited 
local meaning, unknown to the defendant, and different from the 
ordinary meaning which the words would import? Or did they have 
an established, uniform and universal meaning amongst those who used 
them? Are there two meanings conveyed by the words, ode limited and 

local, and the other general and universal? "A mere local usage," 
(175) as was said by Ruflin+ C. J., in Jones v. Allen, 5 Ired., 473, cited 

by counsel for defendant, "in a small part of the country, can- 
not change the law," but if there is an "established, general custom, 
that would in truth, be the law." 

The question in  that case was whether the hirer of a slave (who had 
employed a physician to attend the slave when sick) or the owner, was 
liable for the medical bill. There was no evidence of an established, 
general custom, but the.plaintiff, in  that case, proposed to show "that 
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in  the section of the country where the hiring took place, i t  was the 
custom" for the owner to pay for medical attendance; this was not 
allowed, and the same was held to be law in  Cooper v. Purvis, 1 Jones, 
141. 

I f  the contract was that the building was to be erected of brick at  
$2.40 per thousand, "wall count, solid measure," i t  must be that some- 
thing was meant by the term used, and there is no conflict in the testi- 
mony as to what that meaning was, nor does it appear from the evidence 
that they had any other meaning. So far  from being a local meaning, 
different from the general meaning, it appears from the evidence that 
they have one established meaning, universally understood among brick- 
masons and contractors. I f  the terms are only used in a particular trade 
or science or calling, the meaning must be gathered from the testimony 
of persons acquainted with the trade or science or calling in  which the 
terms are employed, and i t  is for the jury to ascertain the meaning 
of the terms used; but when the terms of the contract are ascertained, 
the construction of the contract is  a matter for the court. Silverthorfi v. 
Fowle, 4 Jones, 362. 

I t  is true the defendant says that no such contract as is alleged by 
the plaintiff was made, and "that he knew nothing of any such rule 
for counting brick as was alleged;" but if the terms of the contract 
were as alleged by the plaintiff, it was the misfortune of the 
defendant to have agreed to pay $2.40 per thousand, "wall count, (176) 
solid measure," in  ignorance of the meaning, and the only mean- 
ing, as appears from the testimony, conveyed by the terms used in making 
of the contract, and without informing himself of the fact that they 
had, at  least, one meaning. 

Affirmed.' 

WILLIAM BOWLING v. A. J. BURTON. 

Deed-Warranty-Easement-Pleading. 

1. B, conveyed to C. all his interest in a tract of land, together with all his 
interest in certain mills, and his "right to erect dams . . . at said 
mills, with all and singular the hereditaments and appurtenances there. 
unto belonging," and covenanted to warrant and defend all his right, title 
and interest therein in" and to said premises, with the said heredita- 
ments and appurtenances forever: Held, that the deed conveyed all the 
easements appurtenant to the lands and mills as they existed at the time 
of its execution, and the vendee could maintain an action upon the cove- 
nant of warranty for damages from failure of title to and eviction from 
such easement. 
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2. A defective statement of a cause of action is ground for demurrer (when 
the court may allow or require an amendment) but not for a dismissal 
of the action. 

THIS is a civil action, tried before Shipp, J., at August Term, 1888, 
of PERSON Superior Court. 

The following is a copy of the plaintiff's complaint : 
1. That on 28 March, 1883, by a certain deed, which is hereto an- 

nexed and asked to be taken as a part of this complaint, the defendant 
A. J. Burton and Nannie L. Burton his wife, for a valuable considera- 

tion therein stated, bargained, sold and conveyed to the plaintiff 
(177) a certain tract or parcel of land described as follows: "All of 

their interest (the said interest being one undivided half) in a 
certain tract or parcel of land upon the waters of Flat  River, and known 
as the Burton Mill tract, containing by estimation forty-five acres, be 
the same more or less, and bounded as follows: . . . Together with 
all of their interest in  the Burton Mills and their right to erect dams 
across the river at said mills, with all and singular the hereditaments 
and appurtenances thereunto belonging or in any wise appertaining, 
and the reversion and reversions, remainder and remainders, suits, issues 
and profits thereof, and all the estate, right, title, interest, claim and 
demand whatsoever of the said parties of the first part, either in law 
or in equity, of, in and to the above granted interest in the premises, 
with the said hereditaments and appurtenances: To have and to hold 
the above mentioned and described interest in the premises, with the 
appurtenances and every part and parcel thereof, to the said party of the 
second part, his heirs and assigns forever." 

2. That among other things in said deed, the defendant did covenant 
with the plaintiff "to warrant and forever to defend the before granted 
interest in the premises, and every part and parcel thereof, now being in 
the quiet and peaceable possession of the said party of the second part, 
against parties of the first part, their heirs, executors, administrators 
and assigns, and against all and every other person or persons claiming 
or to claim the said interest in the premises, or any part thereof." 

3. That plaintiff hath not at all times since the making of said in- 
denture and deed been able to peaceably and quietly enjoy the said 
premises, but on the contrary he alleges that one Monroe Cash, who at 
the time of the making of said deed, and continually from that time 

.up to 15 November, 1884, had and still hath a lawful title to the 
(178) land on both sides of said Flat  River above and adjoining the . 

land herein described, instituted an action in the Superior Court 
of said county and state, against this plaintiff and his cotenant J. I. 
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Cothran, for ponding the water on the lands of said Monroe Cash and 
injuring various springs of water on the lands of said Cash, and on 15 
November, 1884, recovered judgment against the plaintiff and Cothran, 
for the sum of ninety dollars per annum for five years and the cost of the 
action. 

4. That in accordance with the terms of said judgment, and in order 
to avoid the necessity of another suit, the plaintiff has been compelled 
to tear down the dam to his saw mill at least two feet at a very great 
cost, to wit: $75.00, which has very materially reduced the capacity 
of said mill and impaired its value. 

5. That plaintiff has already paid the cost of said action, $144.68 and 
$252.50, said judgment for damages, and expended about $50.00 in a 
petition to have said judgment modified. 

6. That by reason of the failure of the covenant of the defendant, 
plaintiff hath not only lost and been deprived of the premises as afore- 
said, but has been obliged to expend, and has expended, a large sum 
of money, to wit:  $502.50, in the payment of costs and charges re- 
covered against him by the said Monroe Cash in the action aforesaid, 
for ponding water on his land and injury to the springs of said Cash, 
as well as to spend much time and labor in the defense of said action 
to the great damage of said plaintiff. 

Wherefore the plaintiff demands that he recover of defendant the 
sum of $502.50, together with interest from 15 November, 1884, and 
the costs of the action to be taxed by the clerk. 

The defendant having answered, the court gave the judgment fol- 
lowing : 

"In the above entitled action i t  is considered by the court that (179) 
the complaint does not state facts sufficient to constitute a cause 
of action. Whereupon the plaintiff being called and failing to appear 
is nonsuited, and the defendant will recover of the plaintiff the cost of 
this action to be taxed by the clerk." 

From which the plaintiff appealed. 

A. W.  Gmaham for plainlti$-. 
No coumsel for defondamt. 

MERRIMOX, J., after stating the case: We do not doubt that the in- 
jured party can maintain an action in a proper case for a breach of 
the covenant of warranty of the title in a deed conveying a tract of 

* .  
land, on which is situate a mill and a dam connected therewith that 
embraces an easement as to ponded water, occasioned by such dam or 
back-water therefrom, on an adjoining tract of land of another person, 
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and like easements incident and necessary to the free use and beneficial 
enjoyment of the mill and dam conveyed, although such easements are 
not expressly mentioned in  the deed or covenant. I f  the deed, in effect, 
though not in terms, embraced them, and the covenant is comprehensive 
enough to include them, a breach thereof, in respect to such easements, 
is actionable. This is so, because, in  the nature of the matter-nothing 
to the contrary appearing-a party who conveys a mill and dam, or 
other thing, conveys whatever and all that he has or claims and pur- 
ports to have, at  the time of the conveyance, in  connection therewith 
incident to and necessary to the just enjoyment of the thing he under- 
takes and proposes to convey. I t  is not to be presumed that a vendor 
sold property in a less complete condition, as to things incident and 
appurtenant to it, than i t  appeared to be at  the time he sold it. Thus, 
if he sold a mill and dam and the site thereof, and he appeared and 

professed to have a right in connection therewith to pond water 
(180) on the land of another, the deed, nothing to the contrary appear- 

ing, would be construed as embracing and conveying such ease- 
ment as incident ,to and part of the mill, dam and site, to the extent 
and in the measure he appeared and professed to have and own it. 
Otherwise, he would sell a property different from and less valuable 
than that he professed to sell. The right to so pond the water might be 
essential to give the mill practical value. Indeed, it might be valueless 
without the easement, and it might be less valuable if the easement should 
not exist to the extent claimed by the vendor. 

The easement being thus incident and appurtenant to the propelrty 
sold, and constituting part of its value, it must be taken that the vendee 
paid for it. I t ,  therefore, fully comes within the covenant of warranty 
of title, and the vendee would have his remedy for a breach of the 
covenant in respect to it. Whitehead v. Garris, 3 Jones, 171; Everett v .  
Dockery, 7 Jones, 390; Adams v.  Cownover, 87 N.  Y., 422; Avy on 
Water Courses, see. 153, et seq.; Gould on Water, sec. 303; Wash. on 
Easements, 133, et seq. 

I n  this case, the terms and scope of the deed of conveyance relied 
upon by the plaintiff are broad and comprehensive. They certainly 
embrace the right to erect dams across the river at the mills mentioned, 
and to pond the water as and to the extent claimed and exercised 
by the vendor at  the time he executed the deed. The covenant of war- 
ranty of title is correspondingly comprehensive. I f  the vendor, at the 
time he sold and conveyed the land and mills to the plaintiff, claimed 
and exercised the right to pond the water on the land of an adjoining 
owner, by the erection of dams across the river, then his deed to the 
plaintiff embraced that right, and so did the covenant of warranty 
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therein; and the plaintiff can, for the reasons already stated, maintain 
his action, if there was a breach of the covenant in respect 'to such 
right. 

The assignment of the breach of covenant in the complaint is (181) 
very general and defective; i t  should have been made more 
spccific and definite as to  the extent and nature of the easement, and 
the breach of the covenant in respect thereto; but we think the com- 
plaint is  not so defective in the respect mentioned as to warrant the 
court in forcing the plaintiff to suffer a judgment of nonsuit. A cause 
of action is defectively-imperfectly stated, and this might be ground 
for demurrer, but not for a motion to dismiss the action, because the 
complaint does not state facts sufficient to constitute a cause of action. 
The plaintiff might have been allowed to amend the complaint, and 
if the defendant would not require a better pleading, the court might, 
ex mero motu, have required him to make proper amendments. Johnson 
v. Finch, 93 N. C., 205; Habtead v. Mullen, id., 252; Warner v. The 
R'ailroad Co., 94 N.  C., 250. 

I t  seems, however, that the court was of opinion thet the plaintiff 
alleged no cause of action at all, and i t  therefore &vc the judgment of 
nonsuit appealed from. There is 

Error. 

Cited: Mizell v. Ruf in ,  118 N.  C., 71; Blackmorr, 2,. Winders, 144 
N. C., 216; Latta v. Electric Go., 146 N.  C., 298; Bnn7c v. Ilujj'y, 
156 N. C., 8'7; Doclcery v. Hamlet, 162 N. C., 122; Blankenship v. 
Bowtin, 191 N.  C., 794. 

J. R. LANE v. JESSE RICHARDSON. 

Appeal-Interlocutory Orders, etc.-Parties-ExemptionsVendor 
and Vendee. 

1. The Supreme Court will not, before the final termination of a n  action, 
entertain an appeal from an interlocutory order making additional parties. 

2. I t  is only where the granting of the interlocutory order affects some sub- 
stantial right, that iL is the subject of review before a trial upon the 
issues joined. 

3. I t  is  intimated that  where one conveys property, which he would bc en- 
titled to  have set apart to him a s  exempt from execution, the persdn to 
whom the transfer is made receives i t  with all the rights and equities 
which attached t o  i t  in the hands of the vendor, and may assert them 
against the creditors of the vendor. 

167 



I N  T H E  SUPREME COURT. [I01 

(182) THIS is an appeal from the refusal of his Honor, Xhipp, J., to 
strike from the record in this action the names of certain parties 

and their pleadings, at  October Term, 1888, of CHATHAM superior 
Court. 

The plaintiff's action is to recover the balance due on a note under 
seal for five hundred dollars executed to one J. B. Harris on 31 Narch, 
1887, by the defendant Jesse Richardson, due one day after date, and 
bearing interest from date at the rate of eight per cent per annum 
and endorsed by the payee to the plaintiff J. R. Lane. Endorsed upon 
the instrument is a partial payment of one hundred and forty dollars 
made 8 October, of the same year. 

The defendant admitting these allegations sets up a counterclaim con- 
sisting of two docketed judgments in favor of Sickel, Hellen & Co., 
against said Harris and assigned to the defendant of the aggregate 
amount of three hundred and thirty-seven dollars and thirty-one cents, 
and consents that judgment may be entered against him for the excess 
of the plaintiff's claim. To the counterclaim the plaintiff replies: 

"3. That a; the time of the alleged transfer of the judgments t i  the 
defendant, Harris was entitled to a personal property exepption of five 
hundred dollars, and claims, as he always has claimed, that his ex- 
emption be allowed; and 

4. That the plaintiff is entitled to be relegated to all the rights and 
defense which Harris could assert were he a plaintiff in the action." 

Subsequently Harris was admitted a party defendant and filed an 
answer admitting to be true the allegations of the complaint and the 

existence of the judgment, but alleging, after setting up other 
(183) defenses to the judgments: 

"That at  the time of the transfer of the note to Lane, this de- 
fendant did not possess fifty dollars worth of personal property in excess 
of the note, and he then regarded and elected and continues to regard this 
note as a part of his personal property exemption, and claims the same 
as such. 

"Wherefore, defendant demands judgment, that the said note be 
allotted to him as his personal property exemption, to the use of the 
plaintiff, and for costs, etc." 

The defendant then moved to strike from the amended replication 
certain designated parts which the court deemed and declared unneces- 
sary because the objectionable parts were not allowed and formed no 
part of the pleading. He  further moved to strike the answer of Harris 
from the files, which was refused, and then entered exception to the order 
allowing him to become a party and to the refusal to remove his answer 
from the files. From these rulings the defendant appealed. 
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J. H. Headen for plaintif. 
John Man'nirtg for defendant. 

SMITH, C. J., after stating the case: We are unable to see how the 
presence of Harris in the action between his endorsee and the debtor 
and solely in aid of the latter in resisting the counterclaim can affect 
the controversy, since the transfer carries with i t  the rights and equities 
of the endorser in whose place the plaintiff stands. But without deciding 
the point we cannot entertain the appeal at  this stage of the proceedings. 
Harris was allowed to become a defendant and put in an antagonistic 
answer to Richardson and in support of the plaintiff, after which in- 
effectual resistance is offered to the action of the court in  the denied 
motion. We have repeatedly held that a cause cannot be thus arrested 
where no substantial right is impaired or affected by the ruling 
complained of, and this appeal belongs to that class. (184) 

The case of Merrill v. Merrill, 92 N. C., 657, cited for the 
appellant is not an authority for the present appeal, for that case simply 
decides that when the action must fail and a plaintiff proposed to be 
substituted could not in law carry on the action, it would be error to 
allow such an amendment and retain the cause. 

The appeal must therefore be dismissed as prematurely taken, and it is 
so adjudged. 

Appeal dismissed. 

Cited: Emry v. Parker, 111 N. C., 268; Sprague v. Bond, ibid., 
426; Benrilett v. Shelton, 117 N.  C., 105; Bernard v. Shemwell, 139 
N.  C., 447; Spruil v. Bank, 163 N. C., 45; Joynw v. Fibre Co., 178 
N. C., 635; Farr v. Lumber Co., 182 N.  C., 727; Barber v. Cannady, 
191 N. C., 534. 

VINA LEATHERS v. W. H.  MORRIS. 

Amendment-Jurisdiction of Justices of the Peace-Judgment- 
Estoppel. 

1. I11 actions in the courts of justices of the peace, it is essential that the 
summons shall contain a statement of the sum or the value of the prop- 
erty sought to be recovered, and a defect in this particular will not be 
cured by the insertion of the necessary averment in the pleadings or 
other process. 
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2. Without such averment in the summons, the court acquires no jurisdiction, 
and any judgment rendered thereon is void, and may be collaterally at- 
tacked for that reason. 

3. When, however, it is made to appear that the court would have jurisdic- 
tion if  the summons had contained the proper allegation, but it was 
omitted by mistake or inadvertence, it may, pending the action, permit 
the necessary amendment. 

THIS was a civil action, tried before Newimort, J., at January Term, 
1888, of DURHAM Superior Court. 

The plaintiff alleged that, in  April, 1883, the defendant held a 
mortgage on the mule in controversy in this action, executed to 

(185) him by one Sidney Jenkins; that after that time Jenkins ex- 
changed the mule for a horse; that thereafter Jenkins gave to 

the defendant a mortgage on the horse, which mortgage plaintiff claimed 
was in satisfaction of the former mortgage on the mule; that thereafter 
one Ned Leathers, to whose right plaintiff has succeeded by assignment, 
became the owner of the mule, by an exchange with John Merritt, and 
that the value of the mule was one hundred and twenty-five dollars ; that 
the defendant, by a foreclosure of mortgage on the horse, realized more 
than enough to satisfy his mortgage; that thereafter Ned Leathers, an 
ignorant man, and totally unaware of the foregoing facts, was sued by 
the defendant Morris in a court of a justice of the peace, for the 
possession of the mule, and recovery had against him on account of the 
legal title outstanding in  Morris, and that by reason of that recovery had 
taken possession of and wrongfuIly detained the mule. 

The defendant denied the material allegations of the complaint; and, 
for a further defense, alleged: 

That on 24 April, 1885, he brought an action of claim and delivery 
before a justice of the peace in  said county, of which action the justice 
had jurisdiction, against Ned Leathers, under whom the present plaintiff 
claims, to recover the mule, alleging that the mule was the property 
of the said Morris; that the said Ned Leathers was duly made a party 
to said action, and was present and defended the same; that the justice, 
after hearing the aIIegations and proofs of both parties, adjudged the 
mule, which is the subject of the present action, to be the property of 
said W. H. Morris, from which judgment the said Ned Leathers did not 
appeal, and said judgment is still subsisting and in force. 

Therefore, the defendant says that the plaintiff is estopped to prose- 
cute her present suit. 

To sustain the estoppel, as above set forth, the defendant in- 
(186) troduced the justice's docket and the original papers in the cause. 
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The summons was in  the usual form, and demanded judgment "for 
the wrongful detention of one dark bay mule," without an averment 
of its value. 

I n  an affidavit, upon which a requisition for the delivery of the mule 
was issued, its value was stated to be "about fifty dollars.'' 

After introducing this evidence, the defendant asked his Honor to sub- 
mit an issue, as to whether or not the plaintiff was estopped by said 
judgment in the magistrate's court to maintain her present suit, which 
the judge declined to do, upon the ground that the proceedings before 
the magistrate were a nullity. The defendant excepted. 

There was a verdict and judgment thereon for plaintiff, from which 
the defendant appealed. 

No counsel for plaintif. 
John Devereux, Jr., for defendant. 

MERRIMON, J. The defendant relied upon a judgment in  an action 
determined before a justice of the peace as an estoppel upon the plain- 
tiff. The latter objected that the supposed judgment was a nullity, 
upon the ground that the justice of the peace had not jurisdiction of 
the subject-matter of the action. The court sustained the objection, and 
the appellant assigns this decision as error. 

The action before the justice of the peace was brought to recover pos- 
session of a mule. The summons therein simply commanded the de- 
fendant '(to answer the complaint of W. H. Morris for the wrongful 
detention of one dark bay mule." I t  did not specify the value of the 
mule, nor does this appear in the whole course of that action, or in the 
judgment therein, except that in the affidavit in the claim and delivery 
proceeding it is stated that "the actual value of said property 
(the mule) is about fifty dollars." The statute (The Code, sec. (187) 
832) among other things provides that the summons issued in 
actions in courts of justices of the peace shall "also contain the amount 
of the sum demanded by the plaint$-." The important purpose of this 
requirement is to show by such demand that the limited jurisdiction of 
the court arises and attaches as soon as the summons shall be served. 
And it is deemed essential that such demand shall so appear, whether 
the cause of action be founded on contract or it be a demand for the 
possession of property or for its value. The Code, sec. 887; Allen v. 
Jackson, 86 iS. C., 321; Noville v.  Dew, 94 N. C., 43; Xinger Mfg. CO. 
v. Barrett, 95 N. C., 3:. 

The statement of thevalue of the property in the affidavit mentioned 
to be "about fifty dollars" was not sufficient if this had been in the sum- 
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mons, because the demand must be for fifty dollars or a sum less than 
that to give rise to the jurisdiction. But a proper statement of the sum 
of money demanded in the affidavit, if it had been found there, was not 
sufficient to cure the defect of the absence of the proper demand in the 
summons; it has been so decided. 

When however the cause of action, the sum demanded, was in fact 
within the jurisdiction of the court, and the demand was omitted by 
inadvertence or mistake from the summons, the court might, pending 
the action, allow a proper amendment to show the demand, not to give 
jurisdiction, but to make it appear in  and by the summons from which 
i t  had been so omitted. Such amendment would relate back to the date 
of the summons and render it efficient; i t  could not in such case work 
injustice to the parties because in fact the jurisdiction existed; i t  only 
helped, cured defective process. Novill0 v. Dew, supra; Singer Mfg. 
Co. v. Barrett, supra. 

As to the supposed judgment in  question, i t  does not appear that the 
court of limited jurisdiction ever acquired jurisdiction of the subject- 
matter of the action in which it was given, and particularly a require- 

ment essential to give that court jurisdiction does not appear in 
(188) the summons as the statute requires. 

The court below, therefore, properly held that the judgment 
was null and void. 

Affirmed. 

Cited: Cox v. Grisham, 113 N .  C., 280; McPhail v. Johnson, 115 
N. C., 302; Hauser v. Craft, 134 N.  C., 329. 

M. R. SUGG v. JOHN H. WATSON. 

Evidence-Payment-Verdict-When Special Instructions Should Be 
Asked-Trial. 

1. In the absence of any directioils from the debtor to the contrary, a 
creditor may apply a payment to any one of several debts he holds against 
the payor. 

2. The objection, that there is no evidence, or not sufficient evidence to war- 
rant a verdict, should be made when the testimony is all in, and the 
court should be requested to so instruct the jary; but if there is any 
evidence, and it is permitted to go to the jury without objection, the 
verdict will not be disturbed by the Supreme Court. 
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Suco v. WATSON. 

CIVIL AOTION tried before Shepherd, J., at November Term, 1887, of 
the Superior Court of ORANGE. 

On 20 November, 1886, the plaintiff instituted two actions against the 
defendant in  a court of a justice of the peace-one on a note for $250 
dated 25 September, 1868, credited by $125, 22 May, 1869; the other 
on a bond for $180, dated 25 February, 1871. 

There was a credit of $5 on each note, as hereinafter set out. The 
justice of the peace gave judgment in each action for the plaintiff, and 
the defendant appealed. 

I n  the Superior Court the two cases were consolidated. De- (189) 
fendant admitted the execution of the notes, relied upon the 
statute of limitations, and the only issue submitted to the jury was, 
"Are the notes sued upon barred by the statute of limitations." 

The plaintiff testified: "I am a brother-in-law of defendant; I went. 
to him and told him he must pay me some money on these notes. H e  
ran his hand into his pocket and pulled out $10 and handed me. I said 
this is not enough; I want more than this; defendant said, 'That is all 
I have now.' H e  then walked into the house, and I followed him and 
said, 'John, we must have a settlement, this has been standing long 
enough.' H e  did not reply to me. I then entered a credit of $5 on each 
of the notes. A few days after this I sent my son to defendant to tell 
him I wanted to have the notes closed up. He  sent me word it was out 
of the question, that he couldn't pay me; I then sued him. Defendant 
did not owe me any other debt; I had done work for him in my shop, 
but I always made him pay cash, as I had so much trouble in getting 
him to pay these notes." 

On cross-examination plaintiff stated that this transaction took place 
in July, 1886; that he said to defendant: "John, I want you to pay me 
some money, I want some." H e  then paid me the $10, and I told him 
I wanted some more, and he said he didn't have it. Watson afterwards 
went into the house and I followed him and told him we must have a 
settlement. I had the notes with me and put the credits on them as soon 
as I got home, where I had pen and ink. I entered $5 on each note, to 
bring them in date. I kept a wagon shop and frequently did work for 
Watson, but he paid for it, and owed me nothing but those notes when 
he paid me the $10. This was shortly before I went to a sale at Law- 
rence's." 

John H. Watson, defendant, testified: "Was sitting.on my hotel porch 
with W. M. Sugg when plaintiff came and said he was going to 
Lawrence's sale next day, and wanted me to let him have a little (190) 
money to buy him some corn, that he didn't have it. I went into 
the house and got the $10 and gave him; not a word was said about note, 
debt, settlement, or anything of the kind. H e  asked me if that was all 
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I could let him have, and I said yes. I did not authorize him to enter 
any credit on the notes; I had forgotten he had them; he did shop work 
for me, and I was in the habit of paying him from time to time; I 
thought I owed him for shop work at  the time." 

On cross-examination defendant testified he would pay plaintiff for 
shop work sometimes, and sometimes he did not have it. "I owed him 
nothing but a little shop account; I don't know how much. At the time 
I paid the $10 I had lost sight of the notes; I know I had not paid 
anything except the credits endorsed on them." 

William Sugg, a witness for defendant, testified: "I was on the porch 
with defendant; plaintiff came up, and whether he said 'you must pay 
me some money' or 'I must have some money' I do not recollect; said 
he wanted to go to Mrs. Lawrence's sale to buy some feed; defendant 

.then paid him $10. Plaintiff said, 'I want more,' or 'you must pay me 
more than that); defendant said, 'If you don't want that give i t  back.' 
They then went into the house, and plaintiff, my father, said, 'John, we 
must have a settlement before long.' I heard nothing said about making 
a payment upon debts or notes; I do not remember my father sending* 
me to defendant after this to have the notes closed up." 

There were no exceptions to the testimony and no instructions were 
prayed. The jury responded ''No" to the issue, and defendant's counsel 
moved for a new trial, because there was not sufficient testimony to go 
to the jury of any consent on the part of defendant that the amount paid 
to the plaintiff should be applied to the payment of the debts sued on, 

or either of them, or that the defendant consented to the entries 
(191) made on said notes. Motion denied, and defendant appealed to 

Supreme Court. 

A. W.  Graham for plaintif. 
Jno .  W .  Graham for defendant. 

DAVIS, J., after stating the case: ''The effect of any payment of prin- 
cipal or interest" on a debt otherwise barred by the statute of limitations 
is to take it out of the operation of the statute, at least as to the debtor 
making the payment. 

I n  McDoweZl v. T a t e ,  1 Dev., 249, i t  is said "a payment is, by consent 
of the parties, either express or implied, appropriated to the discharge 
of a debt." 

I f  a debtor, who owes a creditor a single debt, makes a payment to the 
creditor, it is a discharge pro tanto of that debt, but if a debtor, who 
owes to a creditor several distinct and separate debts, makes a payment, 
he has a right to direct the application of the payment to such debt as 
he chooses, and it ie the duty of the creditor to apply it as directed, but 
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if this right is not exercised and the direction of the application made 
a t  or before the time of payment, the creditor may make the application 
to such of the debts as he pleases. 

The controverted questions here are whether the defendant owed the 
plaintiff other debts, and whether the payment was made on the debts 
sued on. 

Counsel for the defendant insists that there was not sufficient evidence 
to go to the jury to warrant the verdict rendered. Whether there is any 
evidence is a question for the court; if any, the weight and sufficiency 
of it is a question for the jury. This is well settled. I t  is also settled 
that where there is a mere scintilla of evidence the court ought not to 
leave the case to the jury. 

I n  the case before us there was some evidence to which there (192) 
was no exception, and in  regard to which no instructions were 
asked. I f  there is an exception to the sufficiency of the evidence 
to warrant the jury in  finding an alleged fact, the objection should be 
made when the testimony is all in, and the court should be asked to 
charge the jury that there is not sufficient evidence to warrant a verdict, 
and if there is any evidence, and no instructions are asked, and it is per- 
mitted to go to the jury without objection, this Court cannot disturb the 
verdict. Lawrence v. Hester, 93 N.  C., 79. 

The judge below has the discretionary power to set aside a verdict, 
if against the weight of evidence, but this Court possesses no such dis- 
cretionary power. 

"An omission of the judge to instruct the jury upon a point on which, 
if he had been so requested, it would have been his duty to advise and 
direct the jury, cannot for the first time be assigned as error in this 
Court." S. v. Nicholson, 85 N. C., 548. 

There is no error. \ Affirmed. 

Cited: S. v. Riger, 115 N.  C., 750; Young v. Alford, 118 N.  C., 220; 
S. v. Harris, 120 N.  C., 578; Purrdl v. R. R., 122 N. C., 835; Cox v. 
R. R., 123 N. C., 606. 

J. H. McELWEE v. W. T. BLACKWELL, J. S. CARR AND J. R. DAY. 

Res JudicataiJudgment. 

1. Where in an action involving the title to property judgment was rendered 
that the plaintiffs were the owners and the defendant had never been the 
owner, and the defendant brought another action against those under 
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whom the plaintiffs claimed to recover for injuries done by them to the 
same property: Held, that the judgment in the first action was re8 judi- 
cata and a conclusive bar to the second. 

2. It  is suggested that the proper way to make the defense of another judg- 
ment for same cause of action available, is to offer the record in evidence 
to the jury, leaving the court to instruct them as to the effect. 

3. Blackwell Malzufacturhzg Co, v. McEZwee, !94 N. C., 425, is commented upon 
and distinguished. 

CIVIL ACTION tried before Phillips, J., at August Term, 1888, of 
ROWAN Superior Court. i 

The plaintiff sued to recover damages for the unlawful appropriation 
and use by the defendants of a trade-mark to which he claimed the pro- 
prietary right. 

The facts are stated in the opinion. 

J .  B. Batchelor and John Devereux, Jr., for plaintiff. 
W .  W .  Puller and Graham & R u f i n  and Fuller & Snow, by  brief, for 

defendants. 

SMITH, C. J. The action was begun in the Superior Court of Iredell, 
thence removed to Rowan County, and terminated adversely to the plain- 
tiff upon the defense of a previous adjudication of the same subject- 
matter in  an action instituted afterwards by the Blackwell Durham 
Tobacco Company. The parties to both actions were adverse claimants 
to the right to use the same designation or trade-mark on manufactured 
smoking tobacco put up in bags or otherwise, and the purpose of each 
suit was to establish this alleged proprietary right against the other. 
The present plaintiff derives his title t d  the label or trade-mark under 
and by virtue of an original invention and appropriation made by him- 
self and John R. Green in the year 1862, they being partners in the 
manufacture of such tobacco, and its exclusive vesting in the plaintiff 
surviving on the death of his copartner. 

The defendants also derive title to the use of the trade-mark 
(194) through the said John R. Green, who alone, it is alleged, was the 

owner thereof, and whose proprietary and exclusive right thereto 
was sold by his executor and purchased by the defendant Blackwell, with 
whom the other defendants became associated in  the business, and its 
subsequent transfer to the corporate body, plaintiff in the second action. 

Thus all the parties to the controversy claim from a common source, 
and the result depends upon the solution of the inquiry whether the 
deceased, John R. Green, was a separate and exclusive ownes, of the 
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trade-mark in his own right or, as a co-partner with the plaintiff, 
McElwee, had only a partner's interest and share therein. This appears 
to be the point in dispute in both actions, as developed in the pleadings, 
and the company suing in  the latter action came in under the defend- 
ants, one or more, sued in the present action. I t  is manifest, therefore, 
that the establishment of the validity of the derived title asserted by 
the company concludes the question of title claimed by M~Elwee, defend- 
ant in, that and plaintif i n  this action. 

I f  the superior and sole title to the trade-mark, as determined in the 
suit instituted against Mc~lwee ,  vests exclusively in the company, under 
transfers commencing with Green, against McElwee's contention, how 
can he support his action against former proprietors from whom the 
company derives its title? I f  its title prevails in one suit over that set 
up by the present plaintiff, the same predominance must be accorded to 
the claim of a proprietary right derived from the present defendants 
for the plaintiff, upon the same identical ground, claims against each. 

We are here met by what is supposed to be an antagonistic ruling in 
Blackwell Mfg. Co. v .  McElwee, reported in 94 N. C., 425, where the 
right to recover upon a counterclaim was held not to be legally incon- 
sistent with the subsequent assertion of the subject-matter of it 
in a new and distinct action brought by intermediate proprietors. (195) 

I n  the present action a counterclaim had been set up in  the 
answer of the defendants, and it was insisted that this being so, the action 
in behalf of the Blackwell Manufacturing Company was for the same 
cause of action, and stood upon the footing of a second suit for the same 
cause of action as the preceding suit. This objection was held to be 
untenable for the reason that the defendants, who may have this remedy 
when sued, are not obliged to resort to it, but may bring a separate action 
and there maintain the claim. Furthermore, the cause of action was not 
the same between the parties with reversed relations, for the defendants 
sued individually were liable in damages to the plaintiff, if liable at all, 
to the extent of their own wrongs, in infringing the plaintiff's asserted 
proprietary right, while the Blackwell Manufacturing Company was 
responsible only for its own acts. Again, this latter plaintiff was not 
precluded from seeking redress for injuries suffered by a continued 
alleged infringement of its right committed during its ownership, which 
could not be included in  the other action. While the actions are thus 
dissimilar and damages in both could not be recovered in one suit, the 
rule that forbids a second pending a first action for the same redress 
and constituted between the same parties has no application. 

The material and essential element in all the suits between the plain- 
tiff and the successive claimants to the same trade-mark, through whom 
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the title is alleged to have passed, is as to the conflicting claims of title 
to the trade-mark, and this being conclusively settled against the plaintiff 
i s  a bar to his action, because it determines that the plaintiff hag no 
title and the Blackwell Durham Tobacco Company has, and this neces- 
sarily involves title in those from whom i t  derives its own. The title 
is determined, and this effectually defeats the action. 

I t  has occurred to us that perhaps the defense should be made 
(196) by producing the record before the jury upon the issue of title, 

and leaving i t  to the judge to instruct them upon it as conclusive 
proof in determining the verdict, but the parties seem to have left it to 
the judge to determine the effect of the record, so that his ruling results 
as would a verdict upon the issue rendered in submission to his direc- 
tion, and so no harm comes to the appellant from the course pursued at 
the trial. -4s to the effect of a res adjudicata between the parties who 
attempt to reverse the wusa, litis, it. can scarcely be necessary to refer 
to decided cases. 

We refer to a few: Armjield v. Moore, Busb., 157; Fanshaw v. Ferre- 
bee, ibid., 166; Rogers v. Ratclif ,  3 Jo., 225; Yates v. Yates, 81 N.  C., 
397; Tuttle v. Harrill, 85 N.  C., 456; Sigmon v. Hawn, 86 N.  C., 310; 
Qa.y v. Stancell, 76 N. C., 369, and other cases. There is no error, and 
the judgment must be 

Affirmed. 

Cited: Moore v. Gamer, 109 N. C., 159; Turner v. Rosenthal, 116 
N. C., 441; Jordan v. Farthing, 117 N.  C., 188; Bidwell v. Bidwell, 139 
N. C., 411; Lumber Co. v. Lumber Co., 140 N. C., 443; Hunt c. Eure, 
189 N. C., 487. 

JESSE A. NORRIS v. HENRY C. LUTHER AND WIFE. 

Costs-Married Women-Mortgage-Trust an,d Trustee-Deed. 

1. m e  prevailing party in an action may be adjudged to pay the costs in- 
curred in an unsuccessful attempt to enforce his judgment. 

2. In pursuance of an ante-nuptial contract real estate was conveyed to a 
trustee "for the sole and separate use of" the wife'subsequently she, 
by deed duly executed by her and her husband, mortgaged her estate in 
the property, but the trustee did not join therein. In proceedings to fore- 
close, the trustee was made party: Held, (1) that the mortgage was not 
invalid by reason of the omission of the trustee to join therein; and (2)  
that a sale under a decree of the court would vest in the purchaser the 
legal and equitable title to such interest as the wife had under the trust. 
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THIS was a motion in the cause heard and determined by (197) 

Avery, J., at August Term, 1888, of WAKE Superior Court. 
The plaintiff, claiming title to a parcel of land, brought his action 

against the defendants to recover possession. The defendants, in their 
answer, denied his right to said land, and set up divers other defenses 
against his demand. 

Before being allowed to plead to the action, the defendants were re- 
quired to give "an undertaking with good and sufficient surety under 
the provision of section 237 of The Code, in a sum not less than $200, 
to secure such costs and damages as the plaintiff might recover in the 
action"; being unable to give which they executed, in the prescribed 
forms of law, a mortgage deed to the plaintiff, conveying to him another 
tract of land belonging to the feme defendant, as separate estate, with 
condition of avoidance if the "defendant shall pay such costs and dam- 
ages as may be adjudged the plaintiff," and in default thereof, vesting 
in  the mortgagee a power of sale to raise the necessary amount, not ex- 
ceeding $200. The Code, see. 117. 

At Fall  Term, 1885, of the Superior Court of Wake the issues joined 
were tried, resulting in  a verdict for the plaintiff. 

Judgment was entered up according to the verdict, and under an 
execution issuing thereon to the sheriff, the plaintiff was put in posses- 
sion of the premises, but the money needed to satisfy the recovery of 
damages and costs could not be made, and so the officer having i t  in hand 
made return at February Term of said court, next ensuing. 

On 7 February, 1887, a notice, signed by the plaintiff and his counsel, 
issued to the defendant that at  the term of the Superior Court next to 
be held on the last day of that month, a motion would be made for an 
order of sale of the land embraced in  the mortgage security, to the end 
that $200 of the proceeds thereof be applied to the said judgment, and 
the sheriff, by his deputy, J. D. Lewis, in whose hands it was placed, 
made return endorsed thereon in  these words: "Received 7 Feb- 
ruary, 1887. Served 9 February, 1887. J. Rowan Rogers, (198) 
Sheriff; by J. D. Lewis, D. S." 

The defendants, not appearing, upon motion of plaintiff's counsel for 
judgment for foreclosure of mortgage and an order of sale of the land, 
the court, after reciting what had before been done in the premises, 
adjudged : 

"That the defendants, Henry C. Luther and his wife, Elizabeth J., 
have until the first day of June, 1887, within which to pay the plaintiff, 
Jesse A. Norris, the sum of $200, i n  part  of said damages and cost, and 
if they fail to pay the said sum by the first day of June, 1887, then that 
the land described in the mortgage, to wit :" (repeating the description) 
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"be sold by D. Reid Upchurch, who is hereby appointed a commissioner 
of this court for that purpose, at  the courthouse door in Raleigh, for 
cash, and out of the proceeds of sale, after said sale has been confirmed 
by the court, the costs and expenses of this motion and of said judgment 
be first paid; that out of the residue, $200, be paid to Jesse A. Norris, 
and the residue, if any, be paid over to Henry C. Luther and his wife, 
Elizabeth J. Luther. Before selling said land the commissioner shall 
advertise the same for thirty days in the Evening Visitor, a newspaper 
published in  Raleigh, N. C. Said commissioner shall report his action 
and sale under this judgment to the next civil term of the court follow- 
ing his making said sale, and await the confirmation of his report and 
sale before making title to the purchaser." 

Underneath the record of this judgment, as sent up, is this memo- 
randum : 

"I am not now of counsel for the defendant. 
T. P. DEVEREUX." 

The sale was accordingly made and the report thereof confirmed 
(199) at  August Term, J. J. Rogers being the last and highest bidder 

for the sum of $400, and no exception taken thereto. The judg- 
ment allows the commissioner for his services and making the deed $15, 
and directs title to be made to the purchaser, on payment of the amount 
of his bid, and directs how the fund shall be disposed of. 

The land mentioned in the mortgage had been conveyed to one D. P. 
Teague, a trustee appointed in certain proceedings instituted in the 
Court of Equity of Chatham County to enforce and give effect to a mar- 
riage contract entered into between the said H. C. Luther and Elizabeth 
J. (then Teague) in September, 1851, just prior to such intermarriage, 
"in trust for the sole and separate use of the said Elizabeth J. and the 
heirs of her body in fee simple." The trustee had not been made a party 
to the action in which the mortgage was made, nor did he join in the 
execution of the mortgage itself. 

Being advised by counsel of the defect in his title to the land sold by 
the commissioner, by reason of the absence from the proceeding for the 
foreclosure and sale of the trustee in  whom the legal estate was vested, 
the purchaser, Rogers, during the same term, applied to the court to 
cause the said D. P. Teague to be made a party, and such action taken 
as would bind and conclude him, or to relieve him, the said Rogers, from 
his purchase. Thereupon summons was ordered to issue to the trustee, 
and at the succeeding term the plaintiff filed his complaint against him, 
setting out the facts of the case, and requiring him to show cause against 
the confirmation of the sale. The summons was first issued on 14 Sep- 
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tember to the sheriff of Durham, who-was unable to find Teague, and 
upon its return an alias summons issued to the same officer, returnable 
to February Term, 1888, which was served on the 3d day of November 
preceding. 

The trustee having failed to appear, judgment was entered, (200) 
which, after recitals of what had preceded, confirmed the report 
of sale and the antecedent action of the court in  the premises, and 
substituted Charles D. Upchurch in place of the other commissioner, 
who had become incompetent, to proceed and execute the judgment. 

At August Term, 1888, the said Rogers, who had paid the purchase- 
money and taken a deed for the premises, applied to the court for a writ 
of assistance to put him in possession, supported by his own and the 
affidavit of others of his effort to get possession and the resistance of the 
defendants thereto. 

Notice was given of the intended application to be made (and which 
was made) to the court at that term, and having been placed in the 
hands of the sheriff, he makes this return: 

"Received 16 August, 1888. Served by delivering a copy of the within 
notice to H. C. Luther and wife, this 16 August, 1888, at 9 :09 o'clock. 
Read to H. C. Luther and wife on the date above mentioned. 

J. ROWAN ROGERS, Sheriff." 

The fsme defendant met this motion with an affidavit, in which she 
denied that the notice purporting to have been served on her on 9 Febru- 
ary, and so returned and endorsed by the deputy, was ever served on her, 
or that she had knowledge or notice of the proceeding for foreclosure and 
sale under the mortgage, and that whatever was done in  furtherance 
thereof, she insists, was irregular, invalid, and void, and the purchaser 
ought not to have the aid of the court in dispossessing her of the land. 

At the hearing the said Rogers moved for the issuing of the writ 
whereof he had given notice to the defendants, and the defendants asked 
that the decree of sale and the sale itself be set aside and vacated. 

To ascertain the facts about which the evidence was contradic- 
tory, at the instance and with the consent of counsel of all parties, (201) 
new issues were laid before the jury which, and the responses, are 
as follows : 
1. Was the notice from Norris to Luther and wife? purporting to have 

been served by the sheriff through his deputy Lewis, i n  reality served 
on said day by Lewis on both by reading the paper to both? The answer 
is No. 

2. Was the notice served on H. C. Luther by reading the paper to 
him? The answer is Yes. 
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I n  addition to the jury finding, after hearing the various exhibits and 
proofs and admissions of counsel, the court found the further facts: 

1. That no copy of the notice filed in  the record was ever served on or 
left with either of the defendants, except that the notice was read to the 
defendant H. C. Luther, as found by the jury. 

2. That Elizabeth Luther had no notice of the motion for a decree of 
sale of the land mortgaged by defendants, nor of the rendition of said 
decree, or the sale in pursuance of the decree, until the service of notice 
of the motion for a writ of assistance on the day of , 1888. 

3. That the land mortgaged was sold by virtue of said decree, and 
purchased by J. J. Rogers for the sum of four hundred dollars, but was 
then, and is now, in fact, worth more than five hundred dollars, and 
somewhere between five hundred and one thousand dollars. 

4. That the purchase-money, four hundred dollars, has been paid by 
said J. J. Rogers, and is in  the hands of the clerk of the court, and is 
held by him subject to the order of the court. 

5. That D. P. Teague, trustee, had no notice of the decree or order 
for the sale of the land until notice issued to him after said sale, making 
him a party, but that said Teague had notice of the order confirming 
said sale. . . . 

The court finds further that the land described in the mortgage 
(202) deed was purchased with funds arising from the sale of lands held 

by D. P. Teague, trustee, in  trust for the feme defendant, Eliza- 
beth Luther. 

Whereupon, it is ordered and adjudged by the court: 
1. That the decree of sale heretofore made in this cause, of the land 

conveyed by mortgage deed by the defendants, be vacated and set aside, 
and that the sale made in  pursuance of said decree be set aside. 

2. That J. J. Rogers surrender to the clerk of the court the deed made 
to him for said land, and that the said deed be canceled, and that the 
purchase-money paid by said J. J. Rogers be returned to him. 

3. That unless the defendants shall have paid or caused to be paid 
into court the sum of two hundred dollars on or before 1 December, 
1888, to be applied to the payment of costs and damages recovered of 
them in this action, the clerk of the court, who is appointed a commis- 
sioner for that purpose, shall, after advertising the land described in 
said mortgage deed for four successive weeks, in some newspaper pub- 
lished in Raleigh, sell said land to the highest bidder for cash, at the 
courthouse in  Raleigh, and pay the fund arising from said sale into 
court, to await the further order of the court. 

I t  is further ordered and adjudged by the court, that the defendants 
recover of the plaintiff, Jesse A. Norris, the sum of dollars, 
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costs that have accrued since the date of notice issued at  the instance 
of said Norris, on the day of February, 1888. 

The court declined at the request of counsel, to adjudge and declare 
whether D. P. Teague, trustee, is concluded by decree, or any sale made 
in  pursuance of said decree. 

From the judgment, taxing him with the costs incurred in attempting 
to enforce the sale, the plaintiff appealed, and from the judgment, 
directing the land to be sold in the event the money was not paid (203) 
at the time ordered; the defendant appealed. 

8. F. &lordecai for p l a h t i @ .  
Chas. M.  Busbee  for defendan't .  

SMITH, C. J., after stating the case: The controversy which has grown 
out of the action taken to enforce the mortgage security, has been 
essentially between Rogers the purchaser and the defendant, in the appli- 
cation for the writ of assistance. The record, without assigning any 
specific error, contains a memorandum with the words "Appeal also by 
the plaintiff" from the judgment of the court, and we can only entertain 
his complaint of the concluding clause, that taxes him with the costs 
specified therein. 

I n  this we find no error, for i t  was plaintiff's own folly to proceed 
in the effort to uphold a sale which the court declares to have been 
improperly ordered and to be void. The plaintiff's appeal cannot, there- 
fore, be sustained, and the ruling complained of by him is affirmed. 

We now proceed to consider the exceptions to the rulings in the 

These are: 1. For that the land described in the mortgage ought not 
to be sold, but only such estate, if any, which the defendants, or either, 
had therein; and 2. For that the trustee not having united with the 
defendants in executing the mortgage it is inoperative to pass the interest 
or estate of the defendants, and especially of the feme defendant ,  in the 
land, and i t  is void. 

1. The first exception cannot be sustained, for the obvious reason 
that only such interest as the parties to the suit have in the land can 
pass under a sale pursuant to the judgment and the deed, though 
i t  use a descriptive word of larger import than the interest to be (204) 
conveyed, its operation would be restricted to that interest. I n  the 
present case, the trustee becoming a party in whom the legal estate re- 
sides, it is appropriate, to the divesting both the legal and equitable 
estates, and transferring them to the purchaser, for why should they 
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remain distinct, when the only purpose to be attained in having a 
trustee is to protect the separate estate of the feme during coverture, 
and the necessity for such trustee ceases alike when the coverture ceases, 
and when the trust estate passes to one who is sui juris and free from 
disability. 

The remaining disability points to the assumed invalidity of the deed 
itself because the assent of the trustee to its being made is wanting. 

The argument to sustain this rests essentially, as we understand it, on 
the ruling in Hardy v. Holly, 84 N. C., 661. That decision does not 
support the present contention. I n  that case the deed of marriage set- 
tlement transferred the e ~ t a t e  of the ferne, on the eve of her marriage, 
to a trustee, for her separate use and benefit after entering into coverture, 
"and subject to her exclusive control and disposition, as if she was a 
feme sole by order or other writing under her hand and seal and directed 
to said trustee," etc. 

I t s  declaration of trust further provided that the feme should "have 
power in writing to direct, and when so directed, i t  shall be the duty of 
said trustee to exchange and convert the whole or any part of the trust 
fund into other property," etc., subject to the same trust, etc. 

The court held, as the deed provided the mode in which the ferne 
while covert might exercise control over the fund and direct its ,dis- 
position, the power must,be exercised in  the manner pointed out in the 
deed, and a conveyance under the statute would be, and was, unauthorized 

and ineffectual. The subject was thoroughly discussed by our 
(205) late able associate, Mr. Justice Rufirt, and the principle so 

announced. 
The marriage contract and the deed made to carry it into effect in the 

present case, contains no direction as to the exercise by the feme covert 
of her power of disposition of the trust property. I n  the former the 
husband undertakes to relinquish all claim to her estate, and that it 
shall remain "for the use, behoof and benefit of her and the heirs of her 
body," adding, ('to have and to hold to her, the said Elizabeth Teague 
and the heirs of her body, free from the power of alienation by him, the 
said Henry C. Luther, and exempt from the claims of his creditors." 

The deed, made pursuant to the contract, to the trustee appointed in 
place of the husband, declared to be such, uses similar words in defining 
its trusts and the land purchased with the proceeds of sale of the land 
of the feune, owned at her marriage, as authorized by the court in 
another proceeding, from M. A. Rogers and wife, and conveyed in their 
deed of 9 December, 1879, to the trustee, Teague, defines the trusts 
as being "for the sole and separate use of the said Elizabeth J .  Luther 
and the heirs of her body," and the same terms are used in the habendum 
clause of the deed. 
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This is the land the defendants intended and undertook to convey in 
their mortgage deed, which is executed and acknowledged with the 
private examination, as required by The Code, sec. 1246, paragraphs 
5 and 6. 

While the terms of the contract and the subsequent deeds use words 
that would create an estate tail at  common law and a fee simple under 
the Act of 1784, the decree declares the trust attaching to the deed to the 
trustee to be "for the sole and separate use of said Elizabeth Jane and 
the heirs of her body, for, and during the natural l i f e  of said Elizabeth 
Jane, and at the death of said Elizabeth Jane, for the sole use of  said 
H e w y  C. Luther and the heirs of the body of said Elizabeth Jane." 

It is not necessary to inquire in this discrepancy in  the declara- 
tion of trusts, what is its legal effect upon the trust estate, and (206) 
whether the children of Elizabeth have any vested trust estate 
in the land since the sale made pursuant to the judgment, could only 
pass to the purchaser such title as the trustee and the defendants, parties 
to the proceeding, had in the premises respectively, whatever that may 
be. 

There is no error in the judgment, in this regard, and so i t  must be 
affirmed in  both appeals. 

Affirmed. 

Cited: Alexander v. Davis, 102 N. C., 20; Kirby v. Boyette, 116 
N.  C., 169; S. c., 118 X. C., 265; Cameron v. Hicks, 141 N.  C., 278; 
Freeman v. Lfide, 176 N.  C., 438. 

JONATHAN T. GAY ET AL. v. WILLIAM GRAKT, ADMINISTRATOR OF 
EDMUPI'D JACOBS ET AL. 

Administration-Exemtors and Administrators-Evidence-Will- 
Devise-Powers-Insolvency-Sales. 

1. An administrator o r  executor will not be charged with a debt which 
came into his possession, in the absence of evidence of the solvency of 
the debtor; nor mill he be, prima facie, chargeable with debts which he 
has inventoried as "doubtful." 

2. Where administration was granted in 1862, and the administrator received 
bonds and other evidences of indebtedness due from persons who were 
then solvent, but who became insolvent by the results of the war, and it 
appeared that all the indebtedness of the estate had Deen discharged: 
Held, in an action by the legatees and distributees for account and set- 

185 



I N  THE S U P R E M E  C O U R T .  [ I01  

tlement, that owing to the disturbed condition of the country, and the 
obstacles in the way of making collections by the ordinary processes of 
the law, the administrator was not chargeable with negligence in  failing 
to collect. 

3. Where the personal representatives of a surety of a deceased adminis- 
trator were sued by the legatees and distributees for an account and 
settlement of the estate which had been committed to their principal, 
and the defendants offered in evidence the record of a settlement had 
with the clerk of the Superior Court, in which some of the plaintiffs were 
parties, but others-infants-weke not: Held, that  under the particular 
circumstances of the case, this was a n  exception to the general rule, that 
the record of an action is only evidence against the parties thereto, and 
was competent against all the plaintiffs: Held further, that, in such a n  
action, the burden was not upon the defendants to account for the absence 
of evidences of debt which their principal might have been charged with. 

4. Where i t  appeared that nothing could be collected from a debtor by legal 
process, but that he had some property, and the administrator succeeded 
in collecting a debt due him individually from such debtor: Held, that 
the administrator was not liable for failing to collect the amount due his 
intestate. 

5. Where, an administrator was indebted to the estate of his intestate, and 
had ability to pay his indebtedness, though his property was not subject 
to legal process and he was thereby insolvent: Held, that he should have 
discharged his indebtedness, and his bond was liable for the amount 
thereof. 

6.  Executors and administrators cannot purchase a t  their own sales, and if 
they attempt to do so, they may be charged with the value of the prop- 
erty acquired by them a t  the time of the pretended purchase. 

7. A devise, "that all  my landed estate shall be sold, and that  the proceeds of 
sale shall be equally divided among all of my children,'' conferred no 
power upon the executor, nor upon an administrator cum tes tammto 
anfiecoo to sell. The lands vested in the devisees to be sold and divided 
by them, or under the direction of the court. The statute-Revised Code, 
sec. 40, ch. 46-did not confer power to sell upon administrators, with 
the will annexed, where that power could not have been exercised by an 
executor. 

(207) CIVIL ACTION, t r ied before Shepherd, J., a t  J u n e  Term, 1888, 
of NORTHAMPTON Superior  Court,  upon  exceptions t o  a referee's 

report.  B o t h  part ies  appealed f r o m  t h e  judgment rendered. 
Green Stancell died i n  J a n u a r y ,  1862, leaving a last  will and 

(208) testament, i n  which no executor was named, and  a t  M a r c h  Term, 
1862, of t h e  Cour t  of P leas  a n d  Quarter  Sessions of Nor thampton  

County, 8. T. Stancell and  L. D. G a y  were appointed administrators, 
wi th  t h e  will annexed, a n d  executed bond i n  t h e  s u m  of $125,000, with 
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Edmund Jacobs and J. M. S. Rogers as sureties. Both these sureties are 
dead and the defendants are their administrators. 

S. T. Stancell died in 1873, and R. H. Stancell, one of the plaintiffs, 
is his administrator, and L. D. Gay, the surviving original administrator 
of Green Stancell, is also one of the plaintiffs in  this action, which is 
brought by the devisees of Green Stancell, against the defendants, ad- 
ministrators respectively, of Edmund Jacobs and J. M. s. Rogers, 
sureties on the original administration bond, for an account and settle- 
ment of the assets of the estate of Green Stancell, which were collected, or 
ought to have been collected by his administrators, etc. 

By an, order in  the cause it was referred to Robert 0. Burton, Jr., Esq., 
to state an account of the administration of S. T. Stancell and L. D. 
Gay, administrators, etc., of Green Stancell, deceased, and to find all 
issues of law and fact arising on the pleadings in the cause. 

The referee made his report, charging the defendants with divers 
notes and accounts set out therein. The defendants filed numerous ex- 
ceptions to the findings of the referee, which were passed upon by the 
court below. Those that were overruled are brought to this Court for 
review. 

R. B. Peebles f o r  p l a i n t i f s .  
Tlzos.  N. H i l l  and  J .  M. M u l l e n  f o r  defendants .  

DAVIS, J., after stating the case: We deem i t  necessary to state 
only the findings of fact in reference to the overruled exceptions and the 
ground of the exception; such of the items of the account reported 
by the referee, as are similar in  character both as to findings of (209) 
fact and the ground of exception, will be considered together. 

First Exception.-Defendants are charged with bonds of Sol Deloatch, 
Brittain Edward, and A. R. Deloatch. With reference to these bonds 
the referee finds (as amended by the court as to the last) that they 
were inventoried without designation, and no evidence was offered as to 
the condition of the debtors during the war or since; no efforts were 
shown to have been made during the war or since to collect, except 
that suit was brought to Spring Term, 1867, of Northampton Superior 
Court, and judgment rendered. 

The defendants say that, as those bonds were placed in  the hands 
of an attorney, due diligence was shown, and the "judgments unsatisfied" 
ahow insolvency, and they ought not to be charged with them. 

There are no unpaid debts outstanding against the estate of Green 
Stancell, and this is an action by the devisees and legatees, and as there 
were no means of collecting debts during the war except in Confederate 
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currency, and it appearing that no debts remain to be unpaid, the ad- 
ministrators would not be chargeable for not collecting in Confederate 
money, there being no necessity for so doing. I t  has been so held in 
Greeh v. Barbee, 84 N. C., 69, and other cases. 

I t  has been often held that an administrator is not an insurer of the 
estate committed to his charge. I f  he exercises the diligence and care 
in  collecting and securing the assets of the estate which a prudent and 
faithful man would in the management of his own property, and losses 
occur which he could not prevent, he will not be charged with such 
losses. H e  is only required to be honest, faithful and diligent. Nelson v. 
Hall, 5 Jones Eq., 32; Hobbs v. Craige, 1 Ired., 332; Beall v. Darden, 
4 Ired. Eq., 76; DeBerrey v. Ivey, 2 Jones Eq., 370; Keener v. Finger, 
70 N. C., 35; Dortch v. Dortch, 71 N. C., 224; Moore v. Eure, ante, 11. 

I n  Worthy v. Browev, 93 N. C., 344, it was held that an ad- 
(210) ministrator was not chargeable with bonds entered in his inven- 

tory and placed in  the hands of an officer for collection, and it 
was also held in the same case that he was not to be charged with a 
debt in  the absence of any evidence as to the solvency of the debtor. 
That case like the present had for its purpose the settlement of an ad- 
ministration account of transactions had during and just after the late 
war, and it is said that if the de6t was good the collection of it was so 
obstructed "as to excuse the administrator for his delaying an effort to 
enforce payment, and if the debt could not have been collected, by reason 
of the debtor's insolvency, he is not of course responsible." See, also, 
Grant v. Reese, 94 N. C., 720. 

The disturbed condition of the country during and after the war, the 
great loss in property and consequently in the value of credits, the 
obstructions interposed by legislation in the way of stay laws, the inter- 
ference by military orders giving to debtors the opportunity of pre- 
ferring such creditors as they might choose to favor, and like hindrances, 
etc., are matters of general knowledge, and it would be as contrary 
to right reason as to justice to ignore them in passing upon the account- 
ability of fiduciaries who, by the exercise of the highest degree of good 
faith and diligence, were frequently unable to prevent losses which in 
ordinary times could easily have been prevented. Suits were brought 
against the debtors and the debts were reduced to judgments, and in the 
absence of any evidence as to the solvency of the debtors, the defendant 
ought not to be charged with those debts, and the first exception is 
sustained. 

Second Exception.-The second exception embraces divers notes and 
accounts with which the defendants are charged, numbered 53, 54, 56, 57, 
58, 59, 62, 63, 64, 65, 66, 67, 68, 69, 73, 74, 75, 76, 78, 80, 81, 82, 83, 
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and 84, as to all of which the finding of the referee was that they were 
"inventoried without designation, and the bonds were not pro- 
duced or their absence accounted for, and no evidence was offered (211) 
as to the condition of the debtors." 

The exceptions of the defendants as to the report of the referee as 
to these items is as follows: '(That he has charged the choses in action 
in ful1,without scaling them, when they should have been scaled as of 
the date when due. H e  should have applied the scale as of January, 
1864, two years after the qualification of the administrators. And as to 
62 to 69 inclusive, the absence of the bonds is accounted for by exhibit 
'D,' which is ruled out as evidence against the infant plaintiffs to 
which defendants excepted." 

Exhibit "D" referred to is an account of L. D. Gay and S. T.  Stancell, 
administrators, etc., of Green Stancell, stated by N. R. Odom, "Clerk 
of the Superior Court and Judge of Probate of Northampton County," 
on 1 May, 1874, in  proceedings instituted by S. T. Stancell and L. D. 
Gay, as administrators with the will annexed of Green Stancell, against 
the devisees and legatees of the deceased for the purpose of a final ac- 
count and settlement. I n  that account (Exhibit "D") the debts referred 
to are included in the list of "Bonds due the estate of Green Stancell, 
deceased, not collected, the parties being insolvent." 

As against the plaintiffs, who were infants, the court declined to ad- 
mit the account contained in the record in the proceedings referred to 
because not having been properly made parties (Stamell & Gay v. Gay, 
92 N. C., 469) they were not bound by any judgment or fact found in 
that record. 

The ruling of the court below is undoubtedly in accordance with the 
well settled general principle that the record cannot be used as evidence 
against persons who were not parties to it, and who were in no way bound 
by it, but under the peculiar facts in the case before us we think the 
rule in its ordinary strictness does not apply: The defendants are the 
administrators of the surety on the administration bond of S. T. 
Stancell and L. D. Gay. Neither they nor their intestates were (212) 
ever charged with the custody and control of any of the bonds 
in question. Neither L. D. Gay, one of the administrators for whose 
default the plaintiffs are seeking to hold his sureties accountable, nor the 
administrator of his deceased coadministrator, is a party defendant, but 
both occupy adversary relations to the defendants, being plaintiffs in 
this action, and to them would properly attach the duty of accounting 
for the existence or nonexistence of the bonds with the custody and 
disposition of which the administrators with the will annexed of Green 
Stancell were properly chargeable. They might reasonably be expected 
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to be able to give some account of them; it is not to be presumed that 
the administrators of the deceased sureties, or that the sureties if living, 
would be able to do so without their aid. I n  addition to this, in the 
action and account in which the bonds in  question are reported as not 
collected because of the insolvency of the debtors, the other plaintiffs 
in  this action who were s& juris, were parties having an interest in  com- 
mon with the infants; and all these facts taken together are sufficient 
to reverse the ordinary rule which would devolve upon the defendants 
the burden of accounting for the bonds in question, and discharge them 
from liability therefor, in the absence of any affirmative proof that 
they were solvent or had been or could have been collected. 

Recognizing in the fullest degree the fidelity, diligence and good faith 
to which the administrators and like fiduciaries are held, and recognizing 
further the general principle which would require them to account for 
all the assets which went into their hands, which general rule would 
require the administrators to account for the bonds in question, or show 
some sufficient reason for not doing so, or if they were solvent to 
account for the amount of them, unless they could show that due and 
reasonable diligence had been used; and they had failed to collect them, 

yet this general rule, which thus prima facie charges administra- 
(213) tors, is only one of evidence, from which the presumption of fact 

is raised, that they collected, or ought to have collected the bonds, 
and devolves upon them the burden of showing the facts to be other- 
wise if they wish to discharge themselves from liability, but under 
the circumstances of the case before us, i t  would be unjust to apply 
this rule to the defendants, who are the administrators of the sureties 
on the administration bond, and though the estate of their intestate is 
liable for any default of the principal obligors, they ought not, in  a case 
like this, to have thrown upon them the burden of accounting for the 
absence of bonds which have been or ought to have been, under the con- 
trol of one of the plaintiffs, and of the intestate'of another, and in the 
absence of any evidence as to the sohency of the bonds in question, the 
defendants ought not to be charged with them. 

No exception is taken to the fact that neither the surviving adminis- 
trator, with the will annexed of Green Stancell, nor the administrator of 
the deceased coadministrator are made parties defendant, but appear 
on the side of the plaintiffs in an action against the administrators of 
the deceased sureties on the administration bond, but it presents the 
anomaly of a suit by a principal on a bond against his sureties. Smith v. 
Brysom, Phil. Eq., 267. 

The record shows that the administrator received and paid out money 
during the war. 
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The exception to the refusal of the court to apply the scale as of 
January, 1864, two years from the qualification of the administrators 
cannot be sustained. 

Third Exception.-This includes items Nos. 51, 52, 66, 72 and 86, 
as to which the finding was as follows : "Inventoried without designation 
(as to solvency). No effort to collect during the war. Suit brought to 
Spring Term, 1867, of the Superior Court, and judgment rendered. No 
evidence of debtor's condition." The exceptions in regard to these 
items must be sustained, for the reason given in  considering the (214) 
first exception. 

Fourth Exception.-Defendants were charged with Nos. 60 and 61, 
bonds of W. B. Stubblefield. The finding of the referee is:  "Has been 
insolvent continuously since the administrators qualified. Bonds inven- 
toried without designation. Bonds not produced nor accounted for." 
Exception: "For that the evidence shows notorious insolvency." For  
reasons already given this exception must be sustained. 

Fifth Exception.-This is No. 71, with which defendants were charged, 
and i n  regard to which the finding of fact, as corrected by the court, is 
as follows: "This bond inventoried as doubtful. Bond not produced, 
or its absence accounted for. The debtor was insolvent." For reasons 
already stated this exception must be sustained. 

Sixth Exception.-This is No. 89, bond of J. T. Branch, in regard 
to which the following facts are found: "Bond inventoried without 
designation. Debtor was solvent to. the end of the war, but had the 
reputation of owing a good many debts. Ever since the war has been 
insolvent, but had considerable property, four thousand dollars. Suit 
brought to Spring Term, 1867, of the Superior Court, and judgment 
rendered. S. T. Stancell individually, by splitting up a claim of $1,400 
into notes of $100 each since the war, made the entire claim. Claim 
could have been collected by due diligence." 

The defendants' exception was as follows: "That upon the finding the 
defendants ought not to be charged, and the facts  how due diligence." 

As has been already stated, and for the reasons stated, the adminis- 
trators would not be chargeable in the absence for any necessity for so 
doing, for not collecting during the war, during which time the debtor 
was solvent. Could they have collected the claim by due diligence after 
the war?  That is, could they have collected it by any legal 
process? The referee (whose findings is sustained by the court (215) 
below) seems to base his findings upon the fact that, though the 
debtor was insolvent, S. T.  Stancell, one of the administrators, made 
an individual debt of $1,400 out of him, by having it split up into new 
notes of $100 each. This fact shows quite conclusively that the collection 
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of the $1,400 depended, not upon the power of S. T. Stancell to collect, 
but upon the willingness of the debtor to pay. H e  might be willing to 
pay one debt and not willing to pay another. Neither could be col- 
lected, as the delays of the law then were (we take judicial notice of this 
fact), out of an insolvent debtor who, though having property, might 
choose to pay one creditor in preference to another. Because the ad- 
ministrator collected an individual debt, which he was only able to do hy 
the voluntary action of the debtor, must he be charged with a debt due 
from the same debtor to the testator, .upon which he had to bring suit, 
and which he could not collect by law? I f  it be said that he should 
have used the same diligence in collecting the debt due the estate as 
his own, the answer is, that from the facts found, it did not depend upon 
his diligence or power, but upon the will of the debtor, and the ad- 
ministrator ought not to be charged, unless it was in his power, by due 
diligence, to collect. Would good faith forbid his collecting an individual 
debt (which he could not collect by suit) by the voluntary aid of the 
debtor, because he could not collect, without suit, a debt which he held 
in  a fiduciary capacity? The delays thrown in the way of the collection 
of old debts by legislative discrimination, and by stay laws and ordi- 
nances, obstructed the power of the most diligent in collecting old debts; 
and though these ordinances and laws were unconstitutional, and so de- 
clared (Parker v. Shamnonhowe, Phil. Law, 209; Jacobs w. Smallwood, 
63 N. C., 112; Greenlee v. Greenlee, 63 N .  C., 593), they still place i t  
out of the power of the administrators to make an old debt out of an 

insolvent debtor, and the exception must be sustained. 
(216) Seventh Exception.-This is to the charge of the account 

against E .  C. Davis, No. 98, in regard to which the finding is as 
follows : "Inventoried without designation. Solvent during the war. 
Land sold in May, 1868, and has not had property sufficient to pay his 
debts since the war." 

The defendants except for "that the finding shows that the defendants 
ought not to be charged." 

For reasons applicable to this exception already stated, it must be 
sustained. 

Eighth Exception.-Defendants are charged with a bond of N. Pruden, 
No. 102, in regard to which the finding is: "Bond inventoried doubtful. 
Bond not produced, or its absence accounted for." Defendants except, 
"For that upon the finding, they ought not to be charged." 

This exception should have been sustained for reasons applicable al- 
ready stated, and for the further reason that the bond, having been in- 
ventoried "doubtful," was not prima facie chargeable against these de- 
fendants. 
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Ninth Exception.-This includes bonds Nos. 103, 104 and 105, with 
which defendants are charged, and in regard to which the findings is as 
follows : "Inventoried without designation. Solvent during the war. 
Land sold by sheriff in May, 1868. Has not had property sufficient 
to pay since the war. No effort shown by administrators to collect, 
except suit brought to Spring Term, 1867, of the Superior Court, and 
judgment rendered. Bond not produced or absence accounted for." 

Defendants except, "For that upon the findings of fact, they ought 
not to be charged." 

For  reasons already stated and applicable to this exception, it must 
be sustained. I t  should have been stated, as one of the reasons for the 
nonproduction or absence of bonds in all cases in which suits were 
brought and judgments obtained, the judgments themselves accounted for 
the nonproduction of the bonds. They ought to have been can- 
celed and filed as "specialties" with the judgments. 

Tenth Exception.-This exception embraces notes and accounts 
(217) 

(Nos. 107 of S. T. Stancell, the deceased administrator, with regard 
to which the finding was as follows: "They were inventoried without 
designation.' S. T. Stancell was insolvent from 1862 until his death, but 
was able to pay these claims. $1,400 were collected for him after the 
war from Joseph F. Branch, and from $5,000 to $6,000 were collected 
out of him by executions since the war, and $5,500 of assets came into 
the hands of his administrator." 

Defendants except, "For that, upon the finding, they ought not to be 
charged with S. T.  Stancell's indebtedness." 

This exception cannot be sustained. Though there seems to be some 
conflict in the findings of fact, it was the duty of the administrator, when 
he had funds in his hands, to have discharged these debts. H e  could 
not sue himself-other creditors made their debts out of him by execu- 
tion-he could have paid, and he was clearly chargeable. The defendants 
must be charged with these debts. 

Eleventh Exception.-The defendants are charged (No. 108) with the 
value of certain personal property bought at  the sale, 22 December, 1862, 
by the administrators S. T.  Stancell and L. D. Gay, scaled as of the 
day of sale. 

The defendants excepted, "For that the scale was applied as of the 
day of sale, when i t  should have been applied as of the day when th'e 
sale notes became due and collectible"-that is, six months later. 

This exception cannot be sustained. The administrators had no right 
to purchase ~t all, and having done so, they were properly chargeable 
with the value of the property purchased by them on the day of sale. 

Twelfth Exception.-This exception relates to the proceeds of the sale 
of land made by the administrators, with the will annexed, of Green 

13-101 193 



I N  T H E  S U P R E N E  COURT. [I01 

Stancell, deceased, and though the writer had entertained a 
(218) different view of the construction of the statute empowering ad- 

ministrators, with wills annexed, to sell land devised to be sold, 
that question has been settled by the judicial construction put upon the 
statute by this Court, and the defendants' exception in  relation thereto 
is disposed of in the plaintiffs' appeal. 

The account will be modified in accordance with this opinion. 
Modified and remanded. 

MERRIMON, J. The exceptions of the appellants in this appeal are 
founded, for the most part, on the supposition and expectation that this 
Court will overrule the case of Stancell v. Gay, 92 N. C., 455, disregard 
t h e  judgment in that case and treat it as a mere nullity. We are not in 
t h e  least inclined to do so. No good reason is assigned why we should. 
O n  the contrary, further scrutiny and reflection serve to strengthen 
our  conviction of the correctness of the decision in that case, and it 
must remain undisturbed. Acts 1868-69, ch. 113, sec. 96; Bat. Rev., ch. 
45, sec. 147; The Code, sec. 1525; Staley v. Sellars, 65 N. C., 467; 
Bumpass v. Chambers, 77 N. C., 357; Houston, v. Howie, 84 N. C., 349; 
Johnsom v. Futrell, 86 N. C., 122; Leach v. Railroad, 65 N.  C., 486; 
Little v. McCarter, 89 N. C., 233; Peoples v. Xorwood, 94 N. C., 167. 

The exceptions, other than those disposed of by what we have just 
said, are immaterial, inasmuch as me are of opinion, the grounds of 
which we will presently state, that the administrators cum testamento 
annex0 of the will of Green Stancell, deceased, had no power or authority 
to sell the land of their testator. 

I t  appears that Green Stancell died in  January, 1862, leaving a last 
will and testament, without appointing any executor thereof, which was 

proven in the proper court, and thereafter, on 3 March, 1862, 
(219) Samuel T. Stancell and Lewis D. Gay were appointed adminis- 

trators cum testamento annexo of that will, and they qualified as 
such. By it the testator disposed of a large estate, both real and personal. 
I t  contains nine clauses, seven of which dispose of slaves only, and the 
following is a copy of the eighth and ninth clauses : 

"Item. I t  is my will and desire that all my landed estate shall be sold, 
and  that the proceeds of sale shall be equally divided among all of my 
children (my grand-children, S. T. and M. D. Long, to have one 
ahare). 

Item. I wish all of my perishable property to be sold to the best 
advantage, and the proceeds of sale, together with what money I have 
and is due me, shall be equally divided among my heirs." 
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Professing and purporting to act under and in execution of the first of 
these clauses of the will, and the statute (Rev. Code, ch. 46, see. 40)) 
taken in connection therewith the administrators named undertook, on 
22 December, 1862, to sell the real estate of their testator, and to execute 
deeds of conveyance to the purchasers at  the sale thereof sufficient to 
pass the title of the land to them respectively. 

The appellees contend that such sale and deeds of conveyance were 
absolutely void, upon the ground that neither the will nor the statute, 
nor the will and the statute cited taken together, conferred upon these 
administrators power to sell the land of their testator. 

The inheritance descended to the heirs-at-law of the testator, subject to 
be divested when the land should be sold as directed in the clause of the , 
will first above recited, because he did not devise or dispose of it as 
land to any person-he simply directed that it be sold, without saying 
who should sell it, and that the proceeds of the sale be equally divided 
among all his children named, two of his grand-children to take one 
share. Wood v .  &a&s, 1 D. & B., 389; Ferrebee v. Proctor, 2 D. & B., 
439. 

The testator failed to appoint an executor of his will, but if he (220) 
had done so, in the absence of some statutory provision allowing 
him to do so, such executor could not have sold the land, because 
at  common law he had nothing to do with the real property of the 
testator, and he could not have authority to sell it, unless it had been 
devised to him to.be sold, or unless the will conferred upon him power 
to sell it, and this appeared expressly or by reasonable and just implica- 
tion from what appeared in  the will itself. Foster v.  Craige, 2 D. & B. 
Eq., 209. 

I n  this case the will conferred no authority in terms nor by implica- 
tion on the executor, if one had been appointed, to sell the land. I t  was 
not to be sold, nor was i t  necessary to sell it, to pay debts of the 
testator, nor was it to be applied or disturbed in the ordinary course 
of the duties of the executor; nor were the proceeds of the sale directed 
to  constitute any part of a common fund to arise from the sale of 
real and personal property to be distributed or administered by the execu- 
tor, if one had been appointed. On the contrary, one distinct clause of 
the will directed a sale of the land, and another directed a sale of 
the personal property, the two distinct funds to be so raised to be dis- 
tributed as directed in the will. There is nothing in the will that sug- 
gests that the executor, if one had been appointed, should sell the land. 

Nor was there any statutory provision prevailing at the time the 
will took effect that would have allowed an executor of it to sell it. That 
cited above (Rev. Code, ch. 46, see. 40), did not confer such power. 
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I t  ~ rov ided  that ((when part of the executors of any person making a 
will of lands, to be sold by his executors, die or refuse to take upon them 
the administration; or when all the executors die, or refuse to take upon 
them the administration; or when there is no executor named in a will 
devising lands to be sold, or to be sold by executors; in every such case, 

such executors as qualify, or having qualified, do survive, or the 
(221) administrator, with the will annexed, may sell such land," etc. As 

to executors, this provision embraces cases in which the will directs 
land to be sold, first, by executors, and part of them die, or refuse to 
take upon them the administration; secondly, in  which they all die 
or refuse to take upon them the administration; thirdly, in  which the 
will directs the executor or the executors to sell the land, and none 
are appointed. No one of these classes embraces the case before us. 
As we have seen, the will did not direct the executors to sell the land, 
if one or more had been appointed, nor could they have done so, for 
reasons already stated. The purpose of the statute was to provide for 
executing the power to sell land in cases where the will directed the 
executors to sell it, and part or all of them would not or could not join 
in the execution of the power conferred upon them, and where the 
executor or executors were empowered to sell it, but none were appointed 
to execute the power. The object was to supply the absence of the 
executor or executors in cases where they were charged with the execution 
of a power to sell land of the testator. IIester v. Hester, 2 Ired. Eq., 330; 
Smith v. ~McCrary, 3 Ired. Eq., 208. 

I t  was no part of its purpose to authorize the administrator, cum 
testamento annexo, to execute a power the executor could not execute, if 
he were living; he could execute such power only in the cases where the 
executor or executors were all dead, and where the executor or executors 
were empowered to sell the land, and none were appointed to execute the 
power. I t  is not probable, nor to be merely inferred, that the Legislature 
intended that the administrator should execute powers not conferred 
upon the executor. This would, in effect, be to create a power and have 
it executed not created or contemplated by the testator. Moreover, when 
the will simply directs the sale of land, it descends to the heir, and the 

legal implication is, that he shall execute the power, if need be, 
(222) under the superintendence and direction of the proper court. 

Foster v. Craige, supra, 
It is suggested that one clause of the statute recited above, declares, in 

terms, that '(where there is no executor named in a will devising lands 
to be sold, or to be sold by executors," the administrator shall execute 
the power. I n  view of the connection of this clause, the inconvenience 
and evil to be remedied-its extent and nature, and the clear purpose 
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of the statute, the fair and reasonable interpretation of it is, that i t  is, 
to some extent, elliptical, and that, in effect, it should be taken as if it 
read, in terms, thus: "Or when there is no executor named in a will 
devising lands to be sold (by  the executor), or to be sold by executors." 
I f  this is not the correct interpretation, then the case, where land was 
devised. to be sold by the executor, and none was appointed, was not 
provided for, while the other cases were provided for with care and 
precision. I f  the purpose of the statute was to give the administrator 
authority in all cases to exec'ute the powers of wills direkting lands to be 
sold, in which no executor was named, then wherefore were the words, 
"or to be sold by executors," used at  all in the clause just mentioned? 
Were these words inapt, pointless, mere surplusage, and intended to 
serve no purpose? This is not at  all probable. 

I n  adverting to the statute under consideration in Vaughn v. Farmer, 
90 N.  C., 607, the Chief Justice said: "It is true the amendment confers 
the power when no executor is named in a will devising lands to be sold, 
or to be sold by executors; but a larger operation given to these words 
than those used previously, which vest the power in  a part of the execu- 
tors, when the will directs land to be sold by executors, would result 
in the bestowal of more power upon the administrator than could be 
exercised by the executors, and this cannot be deemed the meaning of 
the law." The like view was expressed in Council v. Averett, 95 N. C., 
131. 

I t  thus appears that if the testator had appointed executors (223) 
of his will, they could not have executed the power to sell the 
land therein directed to be sold, and. therefore, the statute did not 
confer upon the administrators, cum testamento annexo, authority to sell 
it, and the sale thereof which they undertook and purported to make was 
inoperative and void. 

Both the plaintiffs and defendants appealed. This is the plaintiffs' 
appeal from so much of the judgment as overruled certain of their excep- 
tions to the report of the referee. As to these exceptions the judgment 
must be affirmed, and it must be modified in  accordance with this opinion, 
and what is saih and decided in the appeal of the defendantsLin the 
same case. To that end let this opinion be certified to the Superior 
Court according to law. 

Affirmed. 

Cited: S .  c . ,  105 N .  C., 481; Saunders v. Saunders, 108 N .  C., 331; 
Farabow v. Grean, ibid., 343; Gay v. Grant, 116 N.  C., 100; Wool v. 
Fleetwood; 136 N.  C., 467; Speed v. 167 N.  C., 129; Broadhurst 
v. Mewborn, 171 N. C., 402. 
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THE CHEMICAL COMPANY O F  C A S T O S  v. D. T. JOHNSON ARD 
C. M. BUSBEE, TRUSTEE. 

Contract-Evidence-Judge's Charge-Issues-Trust and Trustee- 
Cowts. 

1. Where a written contract is uncertain in its terms, or where it is disputed 
which of several papers executed by the parties embodies it, it is com- 
petent to prove what was done and said in the preliminary negotiations 
in order to arrive at  the agreement. 

2. If there is no material conflict in the evidence offered upon the trial of an 
issue, it is not erroneous to instruct tho jury that, if believed, a verdict 
should be rendered accordingly. 

3. Where the parties agree to the submission of an issue, they will be coa- 
eluded by the verdict, though the issue may not be such as ought to have 
been submitted. - 

4. A trustee, as against those for whose benefit the trust is created, will be 
allowed to apply so much of the fund to the payment of costs and ex- 
penses, including counsel fees, as may be necessary to protect it, but he 
will not be allowed such disbursements against one who establishes an 
adverse title to the property. 

(224) THIS is a civil action which was tried before Shipp, J., at 
April Term, 1888, of WAKE Superior Court. 

On 17 January, 1885, the plaintiff, by its agent, one Vick, and  he 
defendant Johnson, signed, in duplicate, the paper hereinafter set out as 
Exhibit A. 

Johnson testified, however, that the portion printed in italics was 
erased-"scratched outx-in the copy retained by him, and this was done 
with the consent of the plaintiff's agent. Upon the receipt by plaintiff, 
at its place of business in Baltimore, of the copy forwarded them by its 
agent, i t  prepared and sent Johnson the paper set out as Exhibit B, as a 
more satisfactory form of the agreement. Johnson signed this, after 
erasing the provision therein similar to the one he alleged had been 
eliminated in Exhibit A. 

Johnson testified that at  the time he returned this last paper, he wrote 
the plaintiff stating his reasons for refusing to transfer the notes and 
mortgages he might take from his customers as collaterals. 

The plaintiff denied having ever received such letter. 
The correspondence resulting from the negotiations between the parties, 

and which is herein set forth, was admitted in evidence against. the objec- 
tion of defendant, who contended that it was in conflict with the stipula- 
tions in  Exhibit B, and that the promise made or implied therein being 
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without consideration, could not be made the basis of a contract. They 
also objected to the admission of Exhibit A, as being too vague, etc. 

The incorporation and organization of the plaintiff was admitted, as 
was also that the defendant Johnson received 40 tons of guano from the 
plaintiff, under the contract between them, and that he sold the 
same. R e  subsequently executed a deed of assignment to the de- (225) 
fendant C. M. Busbee, in  trust to sell and apply the proceeds of 
sale to certain debts therein mentioned, and it appears that the defendant 
Busbee nov has in his hands, as such assignee, the sum of $965.54 in  
money, and some notes, proceeds derived from the sale of guano shipped 
defendant Johnson by plaintiff, and sold by said Johnson as aforesaid. 

After hearing the evidence, his Honor charged the jury as follows, 
viz. : "If the jury believe the testimony in this case, taking it altogether, 
the plaintiff is entitled to recover a verdict declaring Mr. Busbee to be a 
trustee for the benefit of plaintiff," to which charge the defendants 
excepted. 

The following issue was submitted to the jury, viz.: "Does the de- 
fendant, C. M. Busbee, hold the fund arising from the sale of the guano, 
mentioned in the complaint, in trust for the plaintiff?" who, for their 
verdict, answered, "Yes." 

RALEIGH, N. C., 17  January, 1885. 
We have this day sold to Mr. D. T. Johnson, of Raleigh, N. C., the 

following brands of fertilizers, on terms and conditions below, viz. : 
tons of Baker's Standard Guano at $29.50 per ton, 2000 lbs. Delivered 
at Raleigh, N. C., in carload lots, or as much additional as may be 
mutually satisfactory. 

We will deliver the above goods free on board at Raleigh, N. C., in 
bags, bbls. Settlement to be made by note, payable 15 November and 15 
December, 1885, at  Baltimore. 

O n  1 M a y ,  n'ext,  or  sooner if possible, agrees t o  deliver to  u s  or  o u r  
order,  notes  of a l l  purchasers t o  w h o m  sales of these goods m a y  have  
been. m a d s ,  a n d  for t h e  gross a m o u n t  of t h e  sales of t h e  same, t o  be held 
b y  u s  a s  collateral securi ty  for paymen' t  of notes  as stated above, and all  
of t h e  above ment ioned goods as well as t h e  proceeds t h w e f r o m  
are  t o  be  held in t rus t  by  .............................. ................, for t h e  pamy- (226) 
m e n t  of . . . . . . . . . . . . . . . . . . .  .. ......., notes  t o  us .  A n d  all proceeds of said 
goods a s  collected must first be appl ied to  t h e  payment  of .................. notes  
d u e  u s ,  whe ther  t h e  same  have matured  o r  not .  
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H e  is to pay for all goods shipped on his orders to amount mentioned 
in  contract, and we to be at no expense whatever after delivery of goods 
as agreed. 

The collaterals will be returned in time for collections. I n  sending the 
same to the company, place nominal value of $25 on each package. This 
contract subject to suspension by fire or unavoidable accident at seller's 
works, or storage warehouses. 

The above contract subject to approval of home office. 
(Signed in  duplicate.) 

CHEMICAL CO. OF CANTON, 
Per  S. W. TICK, Agent. 

I accept the terms and conditions of above contract. 
D. T. JOHR-son.. 

EXHIBIT "B." 

BALTIMORE, 17 January, 1885. 

We have this day sold to Mr. D. T. Johnson, of Raleigh, N. C., the 
following brands of fertilizers, on terms and conditions named below, 
viz. : 10 tons of "Baker's Standard Guano," at  $29.50 per ton, 2,000 lbs., 
or as much additional as may be mutually satisfactory. 

We will deliver the above goods free on board at Raleigh, N. C., 
in bags. Settlement to be made by notes, payable 15 November and 15 
December, 1885, at Franklin Bank, of Baltimore. 

D. T. Johnson to pay for all goods shipped on his orders to amount 
mentioned in  contract, and we to be at  no expense whatever after 
delivery of goods as agreed. 

The collaterals will be returned in time for collection. I n  send- 
(227) ing same to the Company, place nominal value of $25 on each 

package. 
This contract subject to suspension by fire or unavoidable accidents 

at seller's works or storage warehouses. 
Relative to this contract, no agreement or provision outside of these 

embodied in  the contract is recognized or confirmed, unless it is a 
matter of arrangement signed in writing. 

The above contract subject to approval of home office. 
(Signed in duplicate.) 

CHEMICAL GO. OF CANTON, 
C. G. Heim. 

I accept the terms and conditions of above contract. 
D. T. J o ~ n - S O N .  

200 



N. C.] SEPTEMBER TERM, 1888. 

EXHIBIT "C, NO. 1." 

RALEIGH, N. C., 19 January, 1885. 
ChemicaZ Company, Canton: 

GENTLEMEN: I assigned a contract with your Mr. Vick which YOU 

doubtless have ere this, which, if satisfactory, you can assign and return. 
The only difference is in  the sending of notes to you. I have no objec- 

tion at  all, only some I sell on open account and take no notes. Am 
willing to send what I have. I do not expect to sell but a small quantity. 
Hoping to hear from you soon. I am respectfully yours, 

D. T. JOHKSOX. 

BALTIMORE, 21 January, 1885. 
D. T .  Johnson, Esq., Raleigh, N .  C.: 

DEAR SIR: We have your favor of 19th inst., and note contents. We 
have the contract made with our Mr. Vick, but it would be more satis- 
factory to us if you would sign and return to us the contract we sent 
you for.ten tons of "Baker's Standard Guano." I n  regard to 
the notes, you can send us what you take, and assign us a list (228) 
of the open accounts which will be satisfactory to us. Yours truly, 

CHEMICAL CO. OF CANTON. 
K. 

RALEIGH, N. C., 26 January, 1885. 
Chemical Company of Canton: 

Yours in  regard to contract to hand. We will try and carry out the 
spirit and letter of contract-do not expect to make large sales, but will 
do what we can with parties who we consider entirely safe. 

The balance due by D. T. J. & Co., will be paid on or about 15 
February. We have granted an indulgence on some paper due, until . 
that time; the weather has been so bad, business has been at a stand 
still. I t  seems to be clearing up now. Yours, D. T. JOHNSON. 

BALTIMORE, 28 January, 1885. 
Xr.  D. T .  Johnson, Raleigh, N .  C.: 

DEAR SIR: We note your favor of the 26th inst. You may not fully 
have considered our last letter to you. What we requested was that 
you sign and return to us the contract that we sent to you from this 
office-we would then send back to you the one you gave Mr. Vick. The 
contract we sent you is for ten tons, or as much more as may be mutually 
satisfactory, while Mr. Vick's is for no quantity at  all, and virtually no 
contract. Your compliance will oblige. Yours respectfully, 

CHEMICAL CO. OF CANTON. 
A. 
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BALTIMORE, 2 February, 1885. 
Mr. D. T .  Johnson, Raleigh, N.  C.: 

DEAR SIR: Your contract properly signed is to hand. There is one 
thing about it we can't agree to, you have crossed out that portion 

(229) which says you are to give farmers' notes as collaterals. The con- 
tract you made with Mr. Tick and also last year's, called for 

collaterals; so we have crossed out your scratches and expect you to send 
, what farmers' notes you take, and those from whom you take no notes 

we will want a list of. Your car will be shipped tomorrow. 
Yours truly, CHEMICAL CO. OF CANTON. 

RALEIGH, N. C., 7 February, 1885. 
Chemical Co. of Canton, Baltimore: 

GENTS: Please ship to Capt. B. M. Collins, Ridgeway, N. C., twenty 
(20 tons) Baker's Standard Guano, and oblige, 

D. T. J o ~ m o s .  
. W. 

BALTINORE, 9 February, 1885. 
MT. D. T .  Johnson, Raleigh, AT. C.: 

DEAR SIR: Your favor of the 7th to hand. We have booked your 
order for 20 tons and we will give i t  our attention. We suppose you have 
received ours of the 2d, and note what we say about collaterals. 

Yours truly, CHEMICAL CO. OF CARTON, 
MARSDEX. 

BALTIMORE, 10 February, 1885. 
Mr. D. T .  Johnson, Raleigh, N.  C. : 

DEAR SIR : We inclose corrected contract which agrees with our mutual 
understanding of the same. Please sign and return to us. We regret to 
trouble you in this; you will remember that contract signed by you 
was altered by crossing out a portion of it. Your prompt attention will 
oblige. Yours truly, CHEMICAL CO. OF CANTON, 

W. J. D. 
(230) 

BALTIMORE, 14 February, 1885. 
Messrs. D. T .  Johnson. & Co., Raleigh, N .  C.: 

GENTLEMEN :-As previously directed by you we have today drawn on 
you at sight for $301.97, the balance due on your note that matured 
1 January, 1885. Please protect same and oblige. We sent to you a 
few days since for your signature our contract for this year drawn in 
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a more regular form and more comprehensive than previous one. Would 
you kindly sign and return i t  to us as requested in our letter that en- 
closed the same. Yours respectfully, 

CHEMICAL CO. OF CANTON. 

RALEIGH, N. C., 18 February, 1886. 
Chemical Co. of Canton: 

GENTLEMER:-Yours to hand and noted. Will honor draft. We told 
your Mr. Vick that we would not sign a contract to deliver farmers' notes 
as collateral for what we sold, and gave as a reason this: that we 
sold a good deal on open account and did not take notes, hence, not 
having notes, we could not give them; told him and you that we would 
send you what we did take and give you a list of purchasers. Hoping 
this will be entirely satisfactory. I remain, as ever, 

D. T. JOHNSON. 

BALTIMORE, 19 February, 1885. 
Mr. D. . T. Johnson, Raleigh, N. C.: 

DEAR SIR: Your letter of the 18th inst. to hand, stating you would 
send us what notes you did take and give list of purchasers of balance. 
This is satisfactory, and we have attached this letter to the contract. 
Awaiting further favors, We are yours truly, 

CHEMICAL GO. OF CANTON, 
W. J. D. 

Judgment was rendered on the verdict for the plaintiff, from (231) 
which the defendant appealed. 

A. W. Haywood and E. R. Stamps for plaintif. 
A. Jones, P. H.  Busbee and C. M.  Busbee f o r  defendant. 

MERRIMON, J. The plaintiff alleges, in its complaint, the written 
agreement set forth above as "Exhibit B," as modified by the other 
writing set forth above as "Exhibit C, No. 1"; and its alleged cause 
of action is founded on that agreement and alleged breaches thereof 
in respects specified. The defendants deny the agreement as alleged, and 
the evidence produced on' the trial bore mainly on the issue raised 
by the pleadings in that respect. 

The exceptions to the admission in evidence of the orginal paper 
writing and letters, cannot be sustained. They were competent evidence 
of the principal parties themselves to show that they executed, accepted, 
assented to and acted upon the agreement as alleged. Each of these 
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writings tended more or less strongly to prove that the parties did so, 
and the mere fact that they went to show how, when and why the 
parties came at last to assent and consent to such agreement, cannot 
destroy their competency as evidence. The first agreement, "Exhibit A," 
was not acceptable to the parties-the objections to it tended to show 
that these were obviated in the substitution and adoption of "Exhibit B," 
as modified by "Exhibit 0, No. 1," and the letters went to show the 
nature and extent of the objection on both sides, and that these were 
removed and the agreement was accepted and concluded. 

The evidence of the defendant Johnson was not in  any material respect 
i n  conflict with that produced by the plaintiff; on the contrary, it was 
substantially in harmony with it. H e  testified as to his objection to 

((Exhibit B," and other evidence-the correspondence-showed 
(232) that his objection was removed, and he expressed his willingness 

to do as he said in  "Exhibit C, No. 1," he would do. 
There was no material conflict in the evidence. Accepting it all as 

true, the agreement was as alleged in the complaint, and in all material 
respects as alleged it had been interpreted and its meaning and effect 
settled by this Court in Chemical Co. v. Johnson, 98 N. C., 123. 

The issue submitted to the jury was very general in its bearing upon 
the pleadings, and scarcely a proper one; but as there was no objection 
to it, i t  must be taken that it was submitted by consknt of the parties; 
they were content to reach the merits of the matters of fact at issue 
through and by it, and they must be concluded by the verdict. 

The instruction of the court to the jury was very broad and compre- 
hensive, but it does not appear to be erroneous. Taking the evidence 
altogether as true, the verdict was a proper one. I t  was not such in its 
bearings upon the issue as required that i t  be presented to the jury 
in various conflicting views of i t ;  i t  was in  substance consistent and 
harmonious, and fit to be considered and taken altogether as true or 
false. 

The exception to the instruction is very indefinite-quite as broad 
as the instruction, and comprehensive as the issue. No particular error is 
assigned. I t  is questionable whether or not it could be considered. 

Judgment affirmed. 

PLAINTIFF'S APPEAL. 

The court in  its judgment allowed the appellee, Busbee, certain com- 
missions for selling the guano to which there was no objection, and also, 
'(the sum of one hundred dollars to pay counsel fees," to be paid out of 
the fund mentioned. To this allowance the plaintiffs excepted and ap- 
pealed. 

204 



N. C.] SEPTEMBER TERM, 1888. 

This court decided in Chemical Co. v. Johnson, 98 X .  C., 123, that 
the plaintiff sold the guano mentioned to the defendant Johnson, 
coupled with the trust, that the latter would sell it and apply the (233) 
proceeds of the sale to the payment of his several promissory 
notes made to the plaintiff, coming due successively at  different times, 
for the purchase money thereof. Johnson therefore had no right or 
authority to sell the guano to the appellee, Busbee, trustee, for the pur- 
poses specified in the deed of trust made to him; and so neither the guano 
nor the proceeds of the sale thereof became affected by the trust created 
by that deed, nor did they become part of the trust fund to be ad- 
ministered by the trustee; but they were to be applied to the paymenta 
of the plaintiff's notes mentioned above. 

The plaintiff did not desire that the appellee trustee should have or 
sell or in any way interfere with the guano. On the contrary, it opposed 
his interference with the claim to it, and insisted upon its right to have 
it applied to the payment of its claim against Johnson. The appellee 
denied its claims, and thus drove it to bring this action to assert its rights. 
The appellee made defense in good faith, not at  the request or instance 
of the plaintiff, but against its will, and for the benefit of those creditors 
of Johnson whose debts were provided for and secured by the deed of 
trust, and to prevent and defeat the plaintiff's recovery. The counsel 
employed and paid by the appellee were employed for that express pur- 
pose, and in no sense for the benefit or advantage of the plaintiff. Shall 
the latter be thus required to pay the counsel of the defendant to defeat 
its right and its action? 

But it is said i t  was the duty of the trustee to resist the plaintiff's 
demands, and he ought in  doing so to be allowed his reasonable outlay 
for counsel. This may be granted, but at whose cost? Surely not at that 
of the plaintiff, whose right he was contesting, but plainly at the cost 
of the creditors interested in increasing the trust fund out of which their 
debts were to be paid. 

The appellee in good faith, under a misapprehension of his (234) 
right to do so, sold the guano, and had in  hand the proceeds of 
the sale. For his services in  selling it, he was allowed compensation, and 
the plaintiff did not object, upon the just ground, no doubt, that i t  
ought to pay for such services as it had the benefit of, but such proceeds 
of sale were no part of the trust fund, nor were they affected by the trust 
the appellee was charged with by the deed, certainly, as they were in- 
sufficient to pay the claims of the plaintiff. 

We cannot hesitate to decide that the allowance complained of was 
unwarranted, and the judgment must, as to it, be reversed. 
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SPENCE 8. SMITH.  

I t  is further assigned as error, that the court directed the trustee to 
pay his part of the costs of this action out of the fund in  his hands 
referred to above. We do not so understand the judgment: it directs 
such costs to be paid out of any funds in his hands as trustee of the deed 
of trust. Otherwise, there would be error. The appellee is not a trustee 
of an express trust as to the plaintiff i n  this action, and is not entitled, 
as against him, to the benefit of the statute. The Code, see. 535. There is 

Error. 

Cited: R .  R. v. Goodwin, 110 N.  C., 176; Love v. Gregg, 117 N. C., 
'469; Wool v .  Bond, 118 N.  C., 2 ;  Nelson v. Ins. Co., 120 N.  C., 305; 
Woodbury v .  Evans, 122 N.  C., 781; Knights of Honor v. Xelby, 153 
N. C., 208; Roberts v. Dale, 171 N. C., 468. 

JOHN F. SPENCE AND GEORGE W .  ROSS v. JOHN B. SMITH A N D  

WILLIAM E. SMITH.  

S. and M, entered into a contract whereby the latter sold and conveyed to 
the former the right to make and vend a patented article within certain 
prescribed territory, with a provision that if S., after using due diligence 
failed to realize therefrom a certain sum by the time the notes given for 
the purchase money became due, the contract should be void, and there- 
upon S. executed the notes, which, before maturity, M, assigned to the 
plaintiffs without endorsement: Held,  that the assignees took the notes 
subject to the contract, and all equities arising therefrom. 

(235) THIS is a civil action, which was tried before Connor, J., at 
Spring Term, 1886, of GUILFORD Superior Court. 

The defendants executed to W. H. McDaniel their two single bonds, 
each for $65, dated 10 August, 1882-one of them to come due nine 
months, and the other twelve months from the date thereof. The plain: 
tiffs became the owners of these bonds without endorsement thereof. 
They were executed in  connection with and as part of an agreement in  
writing under seal, between the said McDani'el and the defendant, John 
B. Smith (the other defendant was surety to the bonds), whereby the 
said Smith purchased a patent right bee hive, and agreed to make and sell 
such bee hive within a specified territory, and, among other things, 
the parties mutually covenanted as follows: "And it is agreed that the 
party of the second part (the defendant, John B. Smith) is to use 
due diligence in the manufacture and sale of said bee hive, with the right 
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of use for the same, and the county for the same, and on failure to make 
one hundred and ninety-five dollars by the sale of said patent by the 
time said notes become due this contract is null and void. And the deed 
of said territory, with all other papers, with what has been made by 
selling said patent, are to be delivered to the party of the first part, 
and said notes or one hundred and ninety-five dollars in cash shall be 
delivered to the party of the second part." 

This action was begun by the plaintiff in the court of a justice of the 
peace to recover from the defendant the money alleged to be due upon 
the two single bonds above mentioned. I n  the Superior Court formal 
pleadings were filed. The defendants in  their answer, admitted the 
execution of the bonds; alleged the agreement mentioned; that 
the defendant John, had in all things on his part faithfully ob- (236) 
served and performed its provision and requirements; that he 
had made diligent effort to sell the patent right, etc., etc., and the said 
McDaniel and the plaintiffs, his assignees, had not, etc., etc. 

The issue, of which the following is a copy, was submitted to the jury, 
to which they responded as indicated at the end thereof: "Did the de- 
fendant use due diligence, under the contract, in the manufacture and 
sale of the bee hives and the patent therefor?" Answer: Yes. 

To  sustain the issue the defendants introduced the defendant, John B. 
Smith, as a witness on his own behalf, who testified as follows: 

"I signed the notes; this contract was made at  the time the notes 
were given as a part of this contract; the members of the firm of 
McDaniel & Co. were all present, and Cartland, one of the firm, and the 
secretary, signed the contract in their presence. 

"I did not go to Amherst County, Virginia. I did not go because 
McDaniel told me I need not go. I went to Rockingham County and 
Guilford and tried to sell. These counties had not been sold. H e  
(McDaniel) said to sell in territory that was not sold, and if I could 
not make the money to return the papers. I t  was about one and a half 
or two months after the contract before I came here to commence work. 
I went to Rockingham County and was there a week, and I made no 
sales. I told Mr. McDaniel that I could not sell, and he said go and 
t ry  again. I went, and when I came back he was gone. I have not 
seen him since. I saw Cartland; he said McDaniel had taken the notes 
off and sold them. I made no bee hives. I had three bee h i ~ e s .  I had 
one in Rockingham. I bought them. Had one at my father's; one in 
the upper end of Guilford. I took one with me to Rockingham. I brought 
i t  back. I carried it to Reidsville and other places to show." 

W. E. Smith testified that he signed the notes as surety for his 
son, and was present when the contract was signed. John B. (237) 
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Smith went from home and was gone, as he said, for the purpose of 
selling the hives and patent. 

The foregoing testimony of John B. Smith and William E. Smith, 
and the contract attached to the answer signed by the parties, was all 
the evidence offered, the plaintiffs having offered no evidence except the 
notes themselves. 

Plaintiffs, by way of demurrer to the evidence, insisted that taking 
all the evidence offered and put in by the defendants to be true, and 
plaintiffs admitted that it was all true, that as a matter of law the de- 
fendants had not used due diligence in the manufacture and sale of the 
bee hives and in the sale of the patent, and that his Honor should so 
instruct the jury, and direct them to return their verdict in the negative 

* to theissue. 
This his Honor refused, and plaintiffs excepted. 
His  Honor then instructed the jury that it was for them to decide 

from all the evidence and facts in the case whether the defendant had 
used due diligence. Plaintiffs excepted. 

Judgment was given for defendant, and plaintiffs appealed. 

F.  W .  W h i t a k e r  (L. M.  Scot t ,  filed a ' b r i e f )  for plaintifls. 
N o  counsel for defemdant. 

MERRIMON, J., after stating the case: The plaintiffs took the bonds 
sued upon without endorsement before they matured, and hence they 
hold them subject to the rights of the defendants, under the agreement 
mentioned, on which they rely, and such equities as they may have in 
respect to the bonds. 

The plaintiffs having on the trial admitted the evidence to be true, 
it may be granted that the court should have instructed the jury that the 

principal defendant had or had not exercised "due diligence in 
(238) the manufacture and sale of bee hives," etc., accordingly as it 

may have been of opinion one way or the other, but any error in 
this respect was cured by the verdict of the jury to the effect, that he 
had exercised such diligence. Fairly interpreting the evidence, this de- 
fendant was reasonably, and therefore duly, diligent. He prepared him- 
self with three specimen bee hives for exhibition in his offorts to make 
sales. H e  made such efforts in two counties. I n  one of these counties 
he did so for the time of a week-had with him a specimen hive- 
exhibited it at several places-failed to make sales at  all, and reported 
this fact to McDaniel, who instructed him to "try again." H e  did so 
without success, and when he returned McDaniel "was gone," and he 
learned from one of his firm that "he had taken the notes off and sold 
them." We think that such effort to make sales, accompanied with 

205 



N. C.] SEPTEMBER TERM, 1888. 

such discouragement, was due diligence as contemplated by the agree- 
ment. I t  would have been worse than idre for the defendant to manu- 
facture "bee hives" when he could not sell them. Surely he was not ex- 
pected to make fruitless efforts indefinitely. Spence v. Clupp, 95 N. C., 
545. 

The evidence showed that active, diligent effort was made by the de- 
fendant. I f  the appellants intended to insist, as it seems they did, that 
the detail of such effort would show the contrary, then they should 
have cross-examined the defendant when he was examined on the trial 
in his own behalf, and they might have produced other evidence to the 
contrary, if they could. 

Taking the evidence as produced, and the just inferences that might 
justly be made from it, there was due diligence. 

Judgment affirmed. 

GRAY WASHINGTON v. RALEIGH & GASTON RAILROAD CONPANY. 

Common Currier-Negligence-Agency-Contract. 

I. A common carrier who enters into a special contract t o  transport passen- 
gers or freight to a point beyond its own line which can only be reached 
by another line, thereby constitdtes the latter its agent in the perform- 
ance of the contract, and will be held liable for any damages resulting 
from the negligence of such agent. 

2. Where, for the purposes of facilitating transportation, connecting lines of 
common carriers enter into a general arrangement whereby they mutu- 
ally become forwardiug agents, the liability of the several carriers for 
damages resulting from negligence is confined to such as may occur by 
the conduct of its own agents or servants on its own line. 

THIS is a civil action, which was tried before Shipp, J., at Spring 
Term, 1888, of WAKE Superior Court. 

On an application to an authorized agent of the defendant company 
by C. W. Hoover, in behalf and by authority of the members of a 
colored fire association, known as the Bucket and Ladder Company of 
the city of Raleigh, to engage an excursion train to run from said city 
to the town of Warrenton and return, the following answer was received 
bearing date 25 May, 1887: 

"C. W. Hoover, Esq., Box 829, Raleigh, N. C.: 
"DEAR SIR: I n  response to your favor of various dates, 1887, we will 

charter you three passenger coaches and one baggage car to run by special 
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train, to run between Raleigh and Warrenton, leaving Raleigh on 13 
June, 1887, returning leaveDWarrenton on 13 June, 1887, for $200 
(two hundred dollars), to be paid, $30 on or before 25 May, 1887, and 
$170 13 June, 1887, before departure of train from Raleigh. The con- 

ditions on which this charter is made are as follows: No  greater 
(240) number than sixty people are to go in ony one car, nor will you 

be permitted to sell tickets at any point except Raleigh, said sales 
to be good only on your excursion; nor will you be permitted to sell 
any ticket on your return trip. Excursionists must return by same train 
or car in which they are carried, otherwise full fare will be charged. I f  
special train is run the railroad company does not agree to adhere to any 
special schedule unless notice is given when this contract is signed in 
time to enable proper schedule to be prepared; nor will this company 
be held responsible for the baggage of your passengers. Upon return of 
this letter with your signature accepting conditions as above, accom- 
panied by $30 forfeit (as a guarantee that you will carry out your part 
of this agreement), arrangements will be completed as noted. 

"F. W. CLARK, 
"General Passenger Agent." 

"I accept the above conditions and enclose $30. 
"C. W. HOOVER." 

"If convenient to furnish additional coaches, charge will be $26 each, 
to be paid before departure of train from Raleigh. I?. W. 0. 

trg, , ,  

"Received the $30 forfeit as herein mentioned. F. W. C. 
"B," 

"25 May, 1887 J. B. MARTIN, 
"Auditor." 

The defendant railroad does not run to Warrenton, but connects at  
one of its stations nearest to the town with an independent line, 

(241) known as the Warrenton Railroad, which runs thereto over a 
track of three miles in length. 

During the pendency of the negotiations for the excursion, and pre- 
vious to the day of its departure, a correspondence took place between the 
agents of these companies which, and the result arrived at as seen 
therein, were as follows : 
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"RALEIGH, N. C., 11 May, 1887. 
0. P. Shell, Warre% Plains: 

We wish to contract for an excursion, Raleigh to Warrenton. Will the 
management of your road accept $5 for engine and $6 per coach for train 
passing over Warrenton Railroad from Warren Plains to Warrenton and 
return ? F. W. CLARK." 

"WARREN PLAINS, N. C., 1 9  May, 1887. 
To F. W .  Clark: 

President of Warrenton Road accepts your terms of $5 per car, but 
directs me to say that our engine can haul only three passenger coaches 
a t  once, hence would like for you to send your engine through to War- 
renton. 0. P. SHELL." 

'(RALEIGH, N. C., 7 June, 1887. 
W .  J.  White, Warrentom Railroad, Warrenton, 1Y. C. 

DEAR SIR :-Referring to my telegraphic correspondence of 19  and 24 
May with Mr. Shell, of your road, I presume Mr. Shell conferred with 
you in  regard to the excursion discussed. We have arranged with the 
colored fire company of Raleigh to run an excursion train, consisting of 
three passenger coaches and one baggage car, Raleigh to Warrenton and 
return, on 1 3  June next. These parties also have an option on four 
coaches in addition to the above mentioned, and the train may 
consist of from four to eight coaches. I t  has been arranged by (242) 
the superintendent of the R. and G. road to handle this train 
only between Raleigh and Warren Plains, since it is deemed unsafe for 
our engine to go over your road. I n  making this charter we have been 
governed by the telegram from Mr. Shell under date of 19 May, and 
will report collections to you at the rate of $5 per car for such number 
of coaches as may constitute the excursion train. This amount to cover 
the transportation of not more than sixty persons to the car, two persons 
under twelve to be considered as one. Captain Smith will confer with 
you in regard to the matter of schedule, and I ask you that you advise 
me that the necessary arrangements will be made for the handling of 
this train between Warren Plains and Warrenton. 

Yours truly, 3'. W. CLARK, G. P. A." 

"WARREKTON, N. C., 8 June, 1887. 
F. W.  Clark, G. P. A., Raleigh, N .  C. 

DEAR SIR:-Your favor of the 7th is received today. Mr. Shell con- 
ferred with me relative to the intended excursion, and I now confirm his 
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telegrams to you. We can haul three coaches at a time, but as our road 
is only three miles long, we can soon put them here and back to Warren 
Plains. Yours truly, WN. J. WHITE, 

President W .  R. R." 

To be run between Raleigh and Warren Plains, 13 June, 1887, to take 
effect Monday, 13 June, 1887, 7 :45 a. m." 

The plaintiff, under these conditions, became a passenger on the ex- 
cursion train, and while in  a coach on the track of the Warrenton Rail- 
way suffered'the injury, for the redress of which he brings this action 

against the defendant, caused, as he alleges and as the jury find, 
(243) by mismanagement and negligence of the officers and servants 

of that company, without that concurring negligence on the part 
of the plaintiff which would exonerate it from liability therefor. The 
controversy is as to the responsibility of the defendant company, under 
these arrangements, for the misconduct (and consequent damage) of 
the officers and agents of the short connecting line, and the instructions 
asked for the defendant all proceed upon the idea of a sole responsibility 
resting upon the latter. The instructions asked and refused, in sub- 
stance and condensed in  form, are these: 

1. I f  the companies are separate and independent corporations, the 
disaster having occurred on the Warrenton Railroad, managed by its 
officers, the first issue, ((Was the plaintiff injured by the default and 
negligence ?f the defendant 1" should be answered by the jury, "No." 

3. That there is no evidence of negligence on the part of the'defend- 
ant's employees, or of any injury resulting therefrom. 

4. I f  the contract was that the defendant should run the train to 
Warrenton, it did not impose on it a liability for the negligence of the 
connecting company. 

5. There is a fatal variance between the allegations in  the complaint 
and the facts in proof. 

8. One company can only become responsible for the defaults of 
another by express agreement, and the issuing of a ticket securing a 
passage over another line is not evidence of such agreement, and none 
has been offered. 

. 9. I f  the injury was suffered on the Warrenton Railroad, the jury 
must say to the first issue ('No." 

14. I t  is the duty of the railroad company to exercise the highest 
degree of care in providing for the safety of passengers over its own 
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track, yet this duty terminates when they are delivered to an independent 
connecting line, and there is no evidence that defendant's em- 
ployees had any right to look after or run the train on the War- (244) 
renton road. 

17. There is no evidence of defendant's culpability, and if held to be 
culpable in law, the damages recoverable are only for a breach of the 
contract to convey the plaintiff to Warrenton, and no damages have 
been shown. 

20. I f  the plaintiff bought his ticket from Hoover or from the fire 
company, the plaintiff must look to him for compensation, and not to 
defendant. 

I t  was in  evidence that the passengers were all safely conveyed to 
Warren Plains station, and there it became necessary to divide the train 
and carry the coaches in separate sections to Warrenton; that while the 
first section was at  Warrenton, stationary, the second section came at a 
speed of twenty-five or thirty miles an hour, and there being no air- 
brakes on i t  nor brakemen sufficient to arrest its rapid motion, it came 
in violent collision with the first, both being smashed, and the plaintiff 
was injured. 

The testimony was conflicting as to the condition of the plaintiff 
from drinking, and whether he was in any default or wanting in self- 
care by which the injury could have been averted. 

The instructions asked for the defendant and given are substantially 
as follows : 

1. The defendant's giving authority to Hoover to sell the plaintiff a 
ticket for carriage to Warrenton and back does not constitute a contract 
with the plaintiff that defendant would be responsible for the negligence 
of the other company. 

6. I f  defendant's agent told Hoover his company could not carry the 
excursion farther than to Warren Plains, and at  Hoover's request the 
agent made a contract with the Warrenton company for the additional 
transportation, the issue of negligence must be found in favor of the 
defendant. 

7. I f  the understanding with Hoover was that defendant should (245) 
manage the train on its road, and the other company manage i t  
after passing upon its track, and thus complete the carriage to the 
terminus agreed on, the defendant is not liable. 

15. While Shell may be an agent of the defendant at  that station, to 
receive freight and issue tickets, he might also exercise an agency for 
the other company, and his acts in  the latter capacity would not be bind- 
ing on the defendant, and there is no evidence that, in  what he did in 
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respect to the excursion train in entering upon and passing over the 
Warrenton track, he was acting for the defendant. 

21. I f  any one warned the plaintiff of his danger and advised him 
to go into the other coach where, if he had been, he would have avoided 
injury, then he did contribute to his own injury. 

The court further charged that if the jury shall believe from the 
evidence that C. W. Hoover, acting for the said fire company, contracted 
with the defendant for the excursion train to run from Raleigh to the 
town of Warrenton and return, and that the defendant made a special 
contract with the Warrenton Road to take the excursion train from 
Warren Plains to Warrenton and return, and that the said Warrenton 
Road acted as the agent of the defendant in carrying said excursion 
train from Warren Plains to the town of Warrenton and return, and 
the plaintiff was injured by reason of the negligence of the said Warren- 
ton Road, then the plaintiff is entitled to recover, provided plaintiff did 
not contribute to his own injury. The defendant excepted because there 
was no evidence of any partnership or agency to bind the defendant. 

There was a verdict for plaintiff, and from the judgment rendered 
thereon, the defendant appealed. 

&' . 
(246 )  Arrnistead Jones for plaintif. 

J .  B. Batchelor, John Devereux, Jr., and E. C. Smith for de- 
f endant. 

SMITH, C. J., after stating the case: The exceptions are intended to 
comprehend all the instructions which, when requested, the court de- 
clined to give, and such as were given outside of them without a specifi- 
cation of the errors they are supposed to contain. 

I n  our opinion the charge was quite as favorable to the defendant as 
its counsel could reasonably require, and in some particulars more so. 
But as the plaintiff, having secured a verdict, does not complain, we 
shall not review them. 

The principal contention, and to this central inquiry the various mat- 
ters in controversy all tend, is as to the scope and effect of the contract 
for the. excursion beyond the defendant's own line, and its liability for 
the consequences of negligence upon another connecting line. 

While i t  is true that an arrangement entered into among roads, which 
by their union form a route between distant termini to facilitate trans- 
portation, each acting as forwarding agent for the others at  their points 
of connection, does not of itself, and especially when the common lia- 
bility is disclaimed in the freight bill or passenger ticket, render each 
liable for the default of the other, as is held in Phifer v. R. R., 89 N. C., 
314; Weinberg v. R. R., 91 N. C., 31; Knott v. R. R., 98 N. C., 73, it is 
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not less well settled that where there is a special contract to transport to 
a point beyond the contracting company's line, the companies whose 
services are required in  the execution of the contract become an agency, 
severally, of the first in  fulfilling its terms and giving it effect. 

I n  a note to the case of Queenby v. Vanderbilt, quoted from 17 N. Y., 
306, in Thompson, Carriers of Passengers, at page 423, in which i t  is 
decided that one of several connecting lines may bind itself for 
a safe transportation over the other lines, and whether such is (247) 
the contract must be determined upon the evidence, the author 
adverting to repugnant rulings in  different courts, says : "The weight 
of authority is that if a carrier u.lzdertakes t o  carry a passenger and his 
baggage to a certain destination, he is responsible for his safety and 
that of his baggage as carrier throughout the whole distance, whether the 
franchise and means of conveyance, where the injury or loss occurs, be 
owned or controlled by him or some other carrier," and a very large 
number of cases are referred to as so ruling. This liability is the legal 
result of a special contract to convey between two designated points, 
and to provide adequate means of conveyance over the route between 
them, and such, in  our opinion, is very clearly the contract in  the present 
case, and so it seems to have been understood between the parties. 

A single charge is made for the whole trip, and the train is to pass 
over both roads in reaching the agreed terminus-the defined conditions 
attached to the entire route-a separate arrangement is made between 
the two companies for the carriage by the Warrenton company over its 
short line, and a price stipulated to be paid by the other for this neces- 
sary service. Besides these evidences of the common understanding of ' 

the contract, its terms are direct and specific themselves, and as the 
defendant agreed to run the train to Warrenton, necessarily it must 
make some arrangement with the other line in order to fulfill it. 

The defendant's liability, therefore, commensurate with their agree- 
ment, covers the entire transportation, and the Warrenton company and 
its agents become pro hac vice the defendant's agents in consummating it. 

I t  was, therefore, entirely proper to charge in the complaint the 
disaster as proceeding from the defendant's negligence, the negligence 
of the employees being in law the negligence of the employer. 

So, too, the common law imposes upon a common carrier con- (248) 
veying passengers under a special contract, which admits to the 
coaches such as may pay, an obligation to carry safely and to use proper 
care and vigilance in  the management of the train. 

We find no error, and must affirm the judgment. 
Affirmed. 

Cited: White v. R. R., 115 N. C., 635; Carleton v. R. R., 143 N .  C., 50. 
215 



I N  T H E  SUPREME COURT. [I01 

T. E. YELVERTOS v. DEMAS COLEY. 

Reference-Exceptiom-Trial by Jury. 

Either party to a compulsory reference has a constitutional right to have any 
issue of fact, which was or ought to have been passed upon by the referee, 
submitted to a trial by jury; but to avail himself of this right he should, 
by exceptions made in apt time, distinctly designate the controverted 
facts that he demands shall thus be determined. d 

CIVIL ACTION tried before Shipp, J., at April Term, 1888, of the Supe- 
rior Court of WAYNE County. 

The action was brought for the possession of personal property to 
January Term, 1888, of the Superior Court of Wayne. At March 
Term, following upon a suggestion of the plaintiff and admission of the 
defendant that its trial would require the examination of a long account, 
the judge presiding, against the opposition of the defendant, made a 
com~ulsory reference for the trial thereof to a referee under The Code. 
At  April Term, 1888, the referee having filed his report, the plaintiff 
moved for judgment confirming the same. The defendant opposed the 
motion of the plaintiff, and made to the court the following written 
motion and exceptions : 

"The defendant excepts to all the findings of the referee on the issues 
of fact arising on the pleadings in this action except that whereby 

(249) it is found that the defendant is entitled to the possession of the 
horse, colt, cotton planters and plows mentioned in the pleadings 

and report of the referee. And as to all the other issues of fact, the 
defendant hereby respectfully demands that the same may be tried by 
a jury." This was signed by counsel for defendant. His  Honor refused 
to grant the motion of the defendant, unless he would specify the par- 
ticular item or itenis of the account accompanying the report objected 
to by the defendant, or state what issues he wanted to submit to the 
jury arising on the exceptions. The defendant declined to modify his 
motion, and insisted upon the alleged right to have the issues of fact 
arising on the pleadings submitted to a jury. His Honor thereupon 
rendered judgment confirming the report. Defendant excepted to that 
part  of the judgment which adjudged that the plaintiff recover of the 
defendant the corn, fodder, cotton and cotton seed specified in this action, 
and the costs of this action, and appealed therefrom. 

W. R. Allen for plailztiff. 
N o  counsel for defendant. 
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DAVIS, J., after stating the case: I t  was admitted that the examination 
of a long account would be required in the trial of the action, and it 
was within the power of the court, under section 421, subsec. 1 of The 
Code, to order a compulsory reference, but this compulsory reference 
could not deprive either party of his constitutional right to have the 
issues of fact arising on the pleadings tried by a jury, unless waived; 
and a construction has been put upon section 421 which makes it har- 
monize with the constitutional right of trial by jury, by declaring that, 
although a compulsory reference may be ordered, yet when the report 
of the referee is made, and the material issues are eliminated by the 
exceptions thereto, "the issues of fact thus joined by the pleadings, 
report and exceptions, shall be submitted to the jury if demanded 
in  apt time." Atkinson v. Whitehead, 77 N.  C., 418, and the (250) 
case; there cited. 

The purpose of the reference is to facilitate the trial, and any excep- 
tion to a finding of fact by the referee presents an issue which either 
party under a compulsory reference has a right to have passed upon 
by a jury. Cur& v. MciVeill, 83 N.  C., 176, and cases cited. 

I f  this were not so, the tedious delay and confusion attending the 
investigation and examination of a long account by a jury, which it was 
the purpose of the reference to,avoid, would be as great after the refer- 
ence as before, thus rendering the reference a mockery. 

Either party to a compulsory reference has a right, by definite and 
specific exceptions, to have any issue of fact passed upon by the jury, 
but these exceptions must be definite, and present distinctly each finding 
of fact by the referee to which exception is taken, and they must be 
confined tb such controverted facts as were passed upon or required to 
be passed upon by the referee. 

I n  this way every constitutional right of trial by jury is secured in 
perfect harmony with the provision in section 421 of The Code. Overby 
v. Fayetteville B .  and L. Assn., 81 K. C., 56; Carr v. Askew, 94 N .  C., 
194. 

Affirmed. 

C i f ~ d :  McDanieZ v. Scurlock, 115 N. C., 298; Driller Co. v. Worth, 
117 N. C., 520; Ogden v. Land Co., 146 N. C., 445; Mirror Co. v. Cas- 
ualty Co., 153 N .  C., 374; York  v. McCall, 160 N.  C., 2791 Keerl v .  
Hayes, 166 N.  C., 555; Baker v. Edzcarch, 176 N.  C., 231; Armstrong v. 
Polakavetz, 191 N. C., 734. 
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J. M. BREWER AND R. S. BREWER V. H. R. CHAPPELL AND L. 
WOODLIEF. 

1. The lien of the landlord for rents, advancements, etc., provided in The 
Code, sec. 1754, takes precedence of all other liens. 

2. An agricultural lien, created to secure advances made to one who is in 
possession of the land as mortgagor, in the absence of any agreement to 
the contrary with the mortgagee, is subject to the mortgage, and the 
mortgagor may take the crops to the exclusion of the holder of the lien. 

CIVIL ACTION tried before Avery, J., at August Term, 1888, of WAKE 
Superior Court. 

The parties agreed upon and submitted to the court for its judgment 
thereupon the following statement of facts : 

1. That on 8 February, 1887, defendant Chappell was seized and pos- 
sessed of a tract of land in Wake County, on which defendant Woodlief 
held registered mortgages amounting to the value of the land, executed 
prior to that date. 

2 .  That on 8 February, 1887, defendant Chappell executed to plain- 
tiffs, Brewer & Go., a lien bond, which was duly registered, for supplies 
to be furnished Chappell during the year 1887, to be used in making the 
crop on Chappell's land, and plaintiffs furnished supplies to the amount 
of $100, one-half before and the balance after the registration of the 
deed, hereinafter mentioned, to Woodlief. 

3. That in  January, 1887, Woodlief notified Chappell of his purpose 
to foreclose the mortgages, the power of sale having become absolute, 
held by him, and on 2 3  March, 1887, Chappell and wife executed a deed 
in fee for said land, which was duly registered 7 April, 1887, and imme- 
diately thereafter Woodlief rented said land to Chappell for one-fourth 

of the crop, and as landlord furnished him with a horse and sup- 
( 2 5 2 )  plies to make the crop on said land, amounting to $300. 

' 

4. The crop on said land was planted after the execution of 
the deed to Woodlief and the establishment of the relation of landlord 
and tenant between Woodlief and Chappell, and the three bales of cotton, 
to recover which this action was brought, taken by Woodlief, were a part 
of the crop made on the land as above stated, and was not sufficient to 
pay Woodlief's claim for rent and advancements. 

5. I t  is agreed plaintiffs are entitled to the personal property, and if 
Woodlief is entitled to three bales of cotton under his claim as landlord, 
plaintiffs shall recover no cost of L. Woodlief. 
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6. That the value of the whole of said crop did not exceed three hun- 
dred dollars. 

After argument, the court rendered judgment for the plaintiff, from 
which the defendant appealed. 

N .  Y.  Gulley for plaintiffs. 
T .  R. Purnell for defendant. 

NERRIMON, J., after stating the case: The statement of facts above 
set forth is not so explicit and orderly as i t  should be, but it sufficiently 
appears from it that the plaintiffs agreed in writing with the defendant 
Chappell, on % February, 1887, which writing was duly recorded, to 
advance to him the sum of one hundred dollars to enable him to produce 
a crop during the year 1887 on the land mentioned, that he was then 
about to cultivate, the purpose being to create a lien on the crops to be 
produced in favor of the plaintiffs as allowed by the statute (The Code, 
see. 1799). 

At the time that agreement was made the defendant Chappell was the 
mortgagor and his codefendant Woodlief was the mortgagee of a mort- 
gage of the land mentioned, and the condition thereof was broken; 
thereafter, on 23 March, 1887, the mortgagor and his wife con- 
veyed his equity of redemption in  the land to the mortgagee, and (253) 
he became the absolute owner of it, and at once leased it to Chap- 
pel1 for the year 1887, the latter agreeing to pay part of the crop as 
rent, and his landlord advanced to him three hundred dollars to enable 
him to make the crop. 

At the time the agreement mentioned was made, the mortgage referred 
to was registered and the plaintiffs, therefore, had notice of it. At and 
before that time the defendant Woodlief was owner of the land as mort- 
gagee. The defendant Chappell, in the absence of agreement to the con- 
trary, was but the mortgagor remaining in possession of the land, not 
as of right, but by permission of the mortgagee; his possession was that 
of the mortgagee, and the latter might have turned him out of possession 
a t  his will and pleasure without notice. The mortgagee, as such, was 
the owner and had possession of the land; he had the right to control 
and let it, and the mortgagor did not have such right. The deed from 
the latter to the former of March, 1887, did not affect such ownership 

, and right adversely; it simply enlarged and strengthened it. Jones v. 
Hill, 64 N. C., 198; Johnson v. Prairie, 94 N.  C., 773; Whitehurst v. 
Gccslcill, 69 N. C., 449; Hill v. Nicholson, 92 N. C., 24; Coor v. Smith, 
post, 261. 

The defendant Chappell, therefore, had no subsisting right to make 
the agreement with the plaintiffs as to the advancement of money; the 
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land was not his, and he had no lease or authority to cultivate i t ;  he 
and the plaintiffs certainly made their agreements subject to the superior 
rights of the defendant Woodlief. H e  was not bound to lease the land 
to Chappell or to allow him to remain upon and cultivate it. 

On 23 March, 1887, Chappell leased the land from the owner of it, 
his codefendant. The relation of landlord and tenant then at once 
sprang up, and in the absence of agreement to the contrary, the crops 
produced by the tenant "vested in  possession of the lessor or his assigns 

at all times until the rents of said lands shall be paid, and until 
(254) all the stipulations contained in the lease or agreement shall be 

performed or damages in lieu thereof shall be paid to the lessor 
or his assigns, and until said party or his assigns shall'be paid for all 
advancements made and expenses incurred in making and saving said 
crops. This lien shall be preferred to all other liens." (The Code, sec. 
1754.) Although there are other statutory provisions (The Code, secs. 
1782, 1799) that provide for and allow certain other liens, and such as 
that claimed by the plaintiff, and that these shall be preferred to all 
others, still that recited above has been interpreted and applied in numer- 
ous cases, which decide that the lien of the landlord for rents and ad- 
vancements is the lien first preferred above all others. 

The Legislature did not intend, i t  seems to us, to vest the possession 
of the crops in the landlord at  all times, and give him such a preferred 
lien, and then allow him to be divested of such possession, and his lien 
postponed in favor of others no more meritorious than his. The liens 
referred to, other than his, are simply declared to be preferred to all 
others, while his is accompanied and helped by the possession at all 
times of the crops until it shall be discharged. Why this striking and 
important difference in favor of the landlord? I t  imports much in his 
favor, and we are not at liberty to treat it as meaningless. iWontague 
v. Mial, 89 N. C., 137; Livingston, v. Fwish,  id., 140; Ledbetter v. Quick, 
90 N. C., 276; Thigpen v. Leigh, 93 N. C., 47; Moore v. Faison, 97 
N. C., 322; Wooten v. Hill, 98 N. C., 48. 

We are, therefore, of opinion that the defendant Woodlief was land- 
lord of his codefendant, and had a lien on the crops produced on the 
land to secure the rent due him from and the advancements made by 
him to his tenant, to be preferred above the lien of the plaintiffs thereon 
and all other liens. 

The plaintiffs should have informed themselves as to the relation of 
the defendant Chappell to the land and the mortgagee, and as to 

(255) who was landlord. That they did not was their own neglect and 
misfortune. They were charged with notice of the rights of the 

mortgagee and of his right as landlord. Ledbetter v. Quick, supra. 
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The judgment must be modified in accordance with the terms of the 
agreement of the parties, so as not to tax the defendant Woodlief with 
any cost in favor of the plaintiffs. 

Error as to the judgment against Chappell, and affirmed as to judg- 
ment against Woodlief. 

Cited: Killebrew v. Hines, 104 N. C., 188, 189, 193. 

JOHN MoIVER AND JAMES DALRYJSPLE v. S. E. STEPHENS AND 

. BENTON P. STEPHENS. 

Judgment-Record-Jurisdiction-Irregularif y. 

Where the court has jurisdiction of the subject-matter and the parties to an 
action, its judgment therein is conclusive until reversed on appeal or 
vacated by the judgment in some proceeding instituted directly for that 
purpose ; it cannot be attacked collaterally. 

CIVIL ACTION to recover land, tried before Avery, J., at August Term, 
1888, of the Superior Court of HARNETT County. 

I t  is admitted that both plaintiffs and defendants claim title to the 
land in question through Jones Stephens, and that defendants were in 
possession when the action was brought, and are still in possession. 

The plaintiffs allege that Jones Stephens died seized and possessed of 
the land described in the complaint; that on 12 June, 1880, the defend- 
ants Sarah E. Stephens and J. L. Stephens, executrix and executor of 
Jones Stephens, filed a petition in the Superior Court of Harnett County 
to sell said lands to make assets to pay the debts of their testator; that 
the devisees of Jones Stephens weremade parties t o  said petition, 
and by an  order of the court, B. F. Shaw was appointed com- (256) 
missioner to sell the land, and that the said commissioner did, on 
7 May, 1883, after due advertisement, pursuant to the order of the 
court, sell the same at public auction, and the plaintiffs became the pur- 
chasers and complied with the terms of sale; that the sale was reported 
by the commissioner to the court, and by a final decree in the cause the 
sale was in all respects, on 17 May, 1883, approved and confirmed, and 
the commissioner ordered to make title to the purchaser upon payment 
of the purchase money, and that on 30 October, 1883, the commissioner, 
upon receipt of the purchase-money, executed to the plaintiffs a deed 
in fee for the land, which has been duly proved and registered; that the 



t I N  T H E  SUPREME COURT. [I01 

defendants are in  possession of said lands, and unlawfully and wrong- 
fully withhold the possession thereof from the plaintiffs. 

The defendants, in their answer, say "that while a petition was filed 
in the name of the executors of Jones Stephens to sell land for assets, 
it was a proceeding not understood by them, and did not receive their 
concurrence, and would not have been allowed if properly understood, 
and that there was no necessity for such proceeding"; that they did not 
know of the appointment of B. F. Shaw as commissioner to sell the land, 
and did not consent that the whole proceeding should be taken out of 
their hands; that as to the allegations in regard to the sale, the report 
of the commissioner, confirmation of sale, etc., they have no knowledge 
or information sufficient to form a belief, and demand that full proof 
be made of the regularity of the whole proceeding to make real estate 
assets. 

For  a further defense "these defendants say they are the rightful 
owners under the will of Jones Stephens of the real estate claimed by 
the plaintiffs, and that the whole proceedings instituted under the forms 
of law, in  effect by the plaintiffs, or some of them, to deprive them of 

their land, are illegal and colorable only, wholly defective and 
(257) without authority of law, fraudulent and void, as they are ad- 

vised and believe, and ask that they be set aside, and for such 
other and further relief as they may be entitled to." 

The case on appeal states that plaintiffs offered a deed from B. I?. 
Shaw, commissioner, to plaintiffs, dated 30 October, 1883; a copy of 
the petition to sell land and record of the proceeding instituted by J. L. 
and S. E. Stephens, executors of Jones Stephens v. Burton P. Stephens. 

The petition was filed in June, 1880, and verified by S. E. Stephens, 
executrix, and among other things asks that James Dalrymple be ap- 
pointed commissioner to make the sale. I n  the petition the age of B. P. 
Stephens is stated to be twenty years. 

The summons was issued 13 May, 1882, and is endorsed by the sheriff: 
"Received 15 May, 1882. Served 1 June, 1882." There is a further 
endorsement in these words: "Returned into office 2 October, 1884. 
J . W . A . , S . C . A . "  

An order of sale was made on 2 April, 1883, in  which 13. F. Shaw 
was appointed commissioner to make the sale. 

There was report of sale made 7 May, 1883, by B. F. Shaw, commis- 
sioner, in which it is stated that the land was sold, "one-third cash, 
balance payable in  six months, at $1 per acre, 300 acres, $300. Pur- 
chaser, James Dalrymple." 

On 17 May, 1883, upon motion of W. E. Murchison, attorney, a decree 
was made confirming the sale and directing the commissioner to make 
title to the purchaser upon payment of the purchase-money. 
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There was also found with the papers in the cause an order of sale 
without date. 

The case was entered on the special proceeding docket, and entries 
therein : '(Summons issued 13 May, 1882 ; summons executed 
1 June, 1882; petition granted; B. F. Shaw appointed commis- (258) 
sioner ; report of commissioner filed 7 May, 1883 ; sale confirmed; 
decree of confirmation signed and filed; Dr. John McQueen and James 
Dalrymple purchasers at  $1 per acre." 

The sheriff testified that the endorsement of the date of the receipt 
and service of the summons was correct. He  did not recollect, if he 
ever knew, why the memorandum was endorsed. I t  was admitted that 
the memorandum was written by the clerk. 

Mr. Dalrymple testified: "I am a member of the firm of McIver 
& Dalrymple, of Jonesboro, one of the plaintiffs; we were the purchasers 
of this land. I was at  the sale. Benton Stephens was there. He  made 
no objection to the sale of the land. I t  was bid off for plaintiffs in his 
presence. H e  and his mother now live on the land. They came to me 
to act as commissioner, and then I first heard of the proceeding. I 
declined to act as commissioner. 

Defendants proposed to show by the witness that he did not pay cash 
for  the land, and to ask the witness if plaintiffs did not get, under that 
deed, more than 300 acres of land. 

The evidence was excluded, and defendants excepted. 
Defendants proposed to submit the following issue: "Were the sale 

and deed under which the plaintiffs claim operative and valid?" which 
was refused. 

Defendants proposed to prove by the witness that he is one of the 
executors of Jones Stephens named in the special proceeding, and that 
he did not know that the proceedings had been instituted until after the 
sale. This evidence was also excluded, and defendants again excepted. 

The court instructed the jdry as follows: 
Both parties had admitted title to have been in  Jones Stephens, and 

the plaintiffs have exhibited a deed which i t  is admitted covers and 
includes the land in controversy. I t  is also admitted that the 
defendants are in  possession, and the second issue is answered (259) 
"Yes" by consent. 

The court instructs you that, as i t  appears from the records of the 
special proceeding that the defendants were parties, and that the land 
was sold by a commissioner in pursuance of a decree made in said cause, 
and said sale was confirmed, and a deed has been made to plaintiffs in 
pursuance of said decree, the defendants are concluded by the said record, 
and the jury must respond to the first issue "Yes." 
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To this charge defendants excepted. 
The following issues were submitted to the jury: 
1. Are the plaintiffs the owners in  fee simple of the land in con- 

troversy? 
2. Were the defendants in possession of said land when the action was 

brought ? 
To these issues the jury responded "Yes," and there was a judgment 

for the plaintiffs, from which the defendants appealed. 

W. A. Cuthrie for plairztifs. 
R. P. Buxton for defendants. 

DAVIS, J., after stating the case: The learned counsel for the defend- 
ants in his brief insists that the special proceedings under which the 
land in question was sold were irregular and invalid, and that the deed 
of the conlmissioner under which the plaintiffs claim "is fraudulent, 
inoperative, and void." 

I t  is said that Burton P. Stephens was a minor when the petition was 
filed in June, 1880, and that no answer was put in by him. Though he 
was a minor when the petition was filed in  June, 1880, it further appears 
from the record that the summons was served on him in May, 1882, and 
he was then of age, and it also appears from the petition that the defend- 

ant S. E. Stephens, by whom the petition was verified, and said 
(260) B. P. Stephens were the de~isees, and at  most the proceeding on 

that account could only have been irregular, not void. England 
u. Caraer, 90 N.  C., 197. 

There was no error in excluding the evidence offered to show that the 
purchasers did not pay cash for the land, nor in  excluding that offered 
to show that the purchasers, by their deed, had more than 300 acres of 
land. The proceedings under which the land was sold cannot be attacked 
collaterally by such evidence. For  the same reason, the exception to the 
exclusion of the testimony of J. L. Stephens, one of the executors, offered 
to show that he did not know of the special proceeding till after the sale, 
must be sustained; and it is for the same reason that the charge of his 
Honor, excepted to, must be sustained. 

The facts appearing in the record show that the proceedings under 
which the land was sold were irregular, and the excluded evidence, the 
exceptions, and the argument of counsel for the defendants would be 
entitled to consideration in a direct proceeding to annul the sale, but 
they do not avail in this action, for the judgment was not uoid, and 
cannot be attacked collaterally. 
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The court had jurisdiction of the parties and of the subject-matter. 
Edwards v. Moore, 99 N. C., 1, and the cases there cited; England v. 
Garner, s u p ~ a ;  Doyle v. B ~ o w w ,  72 N.  C., 393; Grimes v. Tuf t ,  98 N. C., 
193, and cases there cited. 

There was no error in refusing to submit the issues tendered by the 
defendants. I t  was embraced in the first issue that was submitted. 

Affirmed. 

Cited: Burcello v. Hapgood, 118 N.  C., 726. 

H. H. COOR AND WIFE V. AMOS SMITH. 

Mortgagee and Mortgagor-Posse8sion-Crops. 

The mortgagee of lands, in the absence of any stipulation to the contrary, is 
entitled to all the crops which may be produced upon it from year to 
year until the secured debt is paid, although they are the product of the 
mortgagor's cultivation under a possession permitted by the mortgagee. 

THIS is a civil action, which was tried before Shipp, J., at Spring 
Term, 1888, of WAYNE Superior Court. 

The following is so much of the case stated on appeal as need be 
repeated here : 

I t  was agreed that 'the crop, the detention of which was the subject 
of this action, was raised during the year 1887 by the defendant on land 
bought by him of the plaintiffs on 6 December, 1882, and that the 
defendant, in  payment of said land, on said 6 December, 1882, executed 
seven promissory notes to the plaintiff, H. A. Coor, by which he prom- 
ised to pay her thirty-five bales, 500 pounds each, of good middling lint 
cotton, five bales on 1 November of each year for 1883, 1884, 1885, 
1886, 1887, 1888; and to secure the payment of ths same executed a 
mortgage on the lands so conveyed to him by the plaintiff, which mort- 
gage, after conveying land, contained the following: "Also all crops of 
every kind raised on said land shall be surety for the annual payment 
of each year, and shall not be removed from said land until the note due 
that year is paid in full.'' 

I t  was further admitted that the note for 1887 was due and unpaid 
when this action was brought, and is still due and unpaid, except three 
bales of cotton, delivered thereon during the fall of 1882. 

The defendant resisted a recovery, on the ground that the mortgage 
does not vest in  the plaintiffs a sufficient interest in  the crops to be 
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raised on said lands to enable them to sustain this action of 
(262) claim and delivery; "and for the further reason," that a valid 

mortgage cannot be given of crops to be raised, except for those 
to be raised the year next after the execution of the mortgage. 

After hearing the argument, the court, being of the opinion that the 
plaintiffs were entitled to recover, gave judgment for the plaintiffs, 
declaring H. A, Coor to be the owner and entitled to the possession of 
the crops seized, and to apply the same in discharge of the note due 
1 November, 1387, and for the cost of this action. 

From which judgment the defendant appealed. 

W .  R. Allen for plaintifs. 
No counsel for defendant. 

MERRIMON, J. The feme plaintiff sold and conveyed the land men- 
tioned to the defendant, taking his promissory notes, coming due at  
different times, for the purchase money, and at  once took from him a 
mortgage of the land and the crops to be produced thereon from year 
to year, for the time specified to secure the payment of the notes as 
they severally came due. The mortgagee, as such, was entitled to the 
land, and in  the absence of agreement to the contrary, to all the crops 
that might be produced upon i t  from year to year, until the debts 
secured by the mortgage should be discharged. The defendant mort- 
gagor remained in possession of the land, not as of right, but by per- 
mission of the mortgagee, and the crops produced, including that in 
question, belonged to the latter for the purposes of the mortgage, although 
produced by the labor of the former. Jones v. Hill, 84 N.  C., 198; 
Williams v. Benmett, 4 Ired., 122. 

The clause of the deed of mortgage expressly conveying the crops to 
be produced on the lands from year to year was unnecessary, because, 

without i t  they belonged to the mortgagee. I t  did not in any 
(263) degree abridge her rights. As the crops were hers she could 

agree with the mortgagor to apply them from time to time as 
provided in the mortgage. 

I t  is unnecessary to advert here to the nature and extent of the right 
of the defendant to have compensation for cultivating the crops. 

So that the objections urged and relied upon in  opposition to the 
plaintiffs' right to recover, are not applicable to this case, and we need 
not consider them. 

Affirmed. 

Cited: Brewer v. Chappell, ante, 253; Killebrew v. Hines, 104 N. C., 
188, 193; Hiason v. Smith, 118 N. C., 508; Stevens v. Tzcrlington, 186 
N. C., 195. 
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MARY C. D. KRETH v. JAMES A. ROGERS ET AL. 

Fraucl--Mortgage--Registraiion-iVotice-Evicle.ncs- 
Presumption-Sale. 

I<. sold to B. a stock of goods on credit, and to secure the purchase money 
took a mortgage thereon and all property of like character which B. 
should subsequently add to the stock, which was duly registered, and ill 
which i t  was stipulated that  B, should keep the stock u p  to i ts  then 
value, and pay cash for all  additions thereto, keep the property insured, 
and pay all taxes, etc. B, took possession, carried on the business, mak- 
ing payments upon the purchase notes, selling some of the goods em- 
braced in the mortgage and purchasing others, which he so intermingled 
with the original stock as  to render them indistinguishable. He then 
executed a second mortgage to the defendants to secure debt contracted 
for goods to replenish the stock, which was also duly registered, under 
which they immediately took possession : Held, 

1. That the mortgage to K. was not fraudulent upon its face, and any pre- 
sumption of fraud arising from the fact of Be's possession and sales was 
rebutted by the other stipulations in the deed and the facts recited. 

2. m a t  the goods having been intermingled without the fault of I<., and the 
defendants having sold some of them to B. with notice of K.'s mortgage, 
the burden was on them to prove what portion was subject to the pay- 
ment of their debt, and failing to do so, the title. to the whole stock was 
in K., and he might recover possession of them from the defendants. 

THIS i s  a civil action, t r ied upon a case agreed before (264) 
Shipp, J., a t  S p r i n g  Term,  1888, of WAKE Superior  Court.  

T h e  parties agreed upon  a n d  submitted t o  the  court t h e  following 
statement of facts  : 

"On and  immediately pr ior  to  1 February,  1887, the plaintiff was t h e  
owner of a stock of ta i lor ing goods and  tailors' utensils, a n d  t h e  furni-  
t u r e  a n d  fixtures of a merchant  tailor's establishment, i n  t h e  ci ty  of 
Ra le igh ;  t h e  goods, etc., being t h e n  i n  a storehouse un t i l  recently there- 
tofore occupied b y  t h e  firm of K r e t h  & Weikel. 

T h a t  on  1 February ,  1887, t h e  plaintiff sold al l  of t h e  goods, etc., t o  
t h e  defendant, A. Belsmeyer, a n d  contemporaneously wi th  such sale, 
Belsmeyer, t o  secure t h e  purchase money, made  a n d  delivered t h e  mort- 
gage  set fo r th  below. 

T h a t  the  purchase money was  t o  be paid i n  installments according to 
t h e  tenor and effect of t h e  notes of Belsmeyer to  plaintiff. 

T h a t  a t  the  t ime of t h e  above sale Belsmeyer was a ta i lor  b y  trade, 
a n d  h a d  n o  property other  t h a n  t h a t  purchased a s  above f r o m  plaintiff, 
a n d  owed other  debts t o  other persons, and  was insolvent. These debts 
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were due to Henkelman, Jackson & Go., and to Focke & Sprenkle, and 
amounted to two or three hundred dollars and have been since paid. 
The plaintiff did not know of them when the mortgage was made to her. 

That Belsmeyer took possession of the goods, etc., sold to him by 
plaintiff, and proceeded to manufacture the same into suits, and bought 
other goods from the defendants, Henkelman, Jackson &: Co., and from 
other parties, and with all the goods thus purchased by him from the 
plaintiff and from Henkelman, Jackson & Go. and other parties, he 

carried on the merchant tailoring business in the city of Raleigh 
(265) for nearly twelve months, until the sale by him to Henkelman, 

Jackson & Go., as hereinafter stated. That he carried on this 
business with the goods thus obtained by him without any control or 
interference on the part of the plaintiff or any other person. That in 
this way he sold off, prior to the commencement of this action, a con- 
siderable amount of goods, including a large part of that purchased of 
plaintiff; that he paid plaintiff something over six hundred dollars from 
the proceeds of such sales, and used the residue of such proceeds in pay- 
ment of other debts due and owing by him, and in  his business and for 
his family and household expenses. 

That between 1 February, 1887, and 16 January, 1888, Belsnleyer 
became indebted to the defendants Henkelman, Jackson & Co., without 
the knowledge of plaintiff, for goods purchased of them as aforesaid, 
to be used in his business as a merchant tailor, in the sum of eight hun- 
dred and sixty-three dollars and cents, and being so indebted he 
made and delivered to said Henkelman, Jackson & Co., his other mort- 
gage, to secure the said debt. 

That immediately upon the execution of the other mortgage, defend- 
ants Henkelman, Jackson & Go. took possession of the goods described 
in  the complaint which were conveyed to them, and held possession of 
the same, through their agent, the defendant J .  A. Rogers, until 17 
January, 1888, when they were taken from their possession by the 
sheriff of Wake County, under and by virtue of process caused to be 
issued by the plaintiff in  this action, and were by the sheriff delivered 
to plaintiff, by whom they have since been sold and disposed of. 

That the goods described in the complaint consisted of some of those 
originally purchased by Belsmeyer from the plaintiff and some pur- 
chased by him from defendants Henkelman, Jackson & Co., and some 

purchased by him from other persons, and were so intermingled 
(266) as not to be separable or distinguishable at the time of the 

seizure by the sheriff. 
That the matters of fact stated in the said mortgages are admitted to 

be true, except as modified herein. 
228 



N. C.] SEPTEMBER TERM, 1888. 

That plaintiff claims these goods in this action as mortgagee, and the 
indebtedness still due upon her mortgage is more than thirteen hundred 
dollars. 

The defendants Henkelman, Jackdon & Co. claim the goods as mort- 
gagees, and the whole indebtedness secured by their mortgage is still 
due. 

That the value of the goods described in  the complaint is $1,250. 
That both of the mortgages were duly proved and registered in the 

office of the register of deeds in  and for the said county of Wake-the 
first on 3 February, 1887, and the second on the . .. day of January, 
1888. 

I t  was agreed between the parties that if the court should be of the 
opinion, upon the foregoing case agreed, that the plaintiff is the owner 
of and entitled to hold the goods and property, then judgment shall be 
entered that the plaintiff retain possession thereof and recover her costs. 
I f ,  on the contrary, the court should be of the opinion that the defend- 
ants Henkelman, Jackson & Co. were the owners of the goods and en- 
titled to the possession thereof, then judgment should be entered in 
favor of Henkelman, Jackson & Co. for the sum of $863, less credit of 
$25, and interest on their counterclaim, and for their costs." 

The defendants contended, that on the facts agreed the plaintiff had 
not rebutted the presumption of fraud, and that the mortgage to the 
plaintiff was fraudulent and void as to the defendants Henkelman, 
Jackson & Co., and that therefore the plaintiff could not recover. His  
Honor declined so to hold, but held that the mortgage was not fraudu- 
lent under these facts. 

The defendants further contended, that there was no sufficient (267) 
description of the property conveyed in  the mortgage, and as 
after acquired property was so mixed with that on hand when the mort- 
gage was made as not to be distinguishable, that no property passed to 
the plaintiff, or at  least that only such property passed as was on hand 
when the mortgage was executed, and as this could not be separated that 
the plaintiff was not entitled to recover in this action. His Honor 
refused so to hold, but ruled that all the goods on hand when the plain- 
tiff took possession under the proceedings in  this action were covered 
by the mortgage, and that the plaintiff was entitled to recover them. 

The following is a copy of the material portio'n of the mortgage 
under which the plaintiff claims: 

This deed, made, etc., witnesseth: That for and in consideration of 
the sum of twenty-five hundred dollars, to said August Belsmeyer in 
hand paid by said Mary C. D. Kreth, the receipt whereof is hereby 
acknowledged, the said August Belsmeyer hath bargained and sold and 
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he doth hereby bargain, sell and convey unto said Mary C. D. Kreth, 
her executors, administrators and assigns forever the following de- 
scribed property, to wit: All the stock of cloth, clothing, tailors' trim- 
mings, sewing ipachine, desk, stove and pipe, tables, tailors' utensils, 
lamp, chairs and boxes in the storehouse on Fayetteville street, lately 
occupied by Kreth & Weikel, being the property this day sold by said 
M. C. D. Xreth to said Belsmeyer, and all property of like character 
which the said Belsmeyer shall acquire for and i n  his business as a 
merchant tailor, until the mortgage shall be satisfied. 

And he covenants with said M. C. D. Kreth to buy for cash and to 
keep the stock of goods fully up to present value, and not to remove 
such stock from said city. 

To have and to hold the said property, etc. 
(268) The conditions of this deed are such that whereas the said 

August Belsmeyer and one Bernard Greenwood, of Wilson 
County, are justly indebted to said M. C. D. Kreth in  the sum of 
twenty-five hundred dollars for the purchase money of said articles of 
property bought by said Belsmeyer, as evidenced by the thirteen single 
bonds of said A. Belsmeyer and B. Greenwood, bearing even tenor and 
date herewith, said bonds bearing interest from date at  the rate of 
eight p w  cen~turn per annum. 

Now, therefore, if said bonds and interest thereon shall be promptly 
paid according to the tenor of the same, then this deed shall be null and 
void, otherwise to remain in  full force and effect. 

And if default shall be made in payment of any of said bonds when 
the same shall fall due, or shall commit a breach in  either of his said 
covenants, then in either such event said Mary C. D. Kreth, her execu- 
tors, administrators and assigns, &re hereby fully authorized and em- 
powered to take possession of and sell the above conveyed property at 
public outcry, a t  the courthouse in  Raleigh, after advertisement for 
twenty days in some newspaper published in  Raleigh, for cash, and out 
of the proceeds to deduct, first, the costs of advertisement and sale; 
second, the amount which shall then be due on said bonds, with interest 
accrued to day of sale; and if there should then remain any surplus, to 
pay the same over to said A. Belsmeyer, his personal representatives or 
assigns. And in  the event of a sale under this power, said M. C. D. 
Kreth, her executois, administrators and assigns, are fully empowered 
to execute all necessary deeds and instruments of conveyance to the pur- 
chaser or purchasers of said property. 

It is further expressly understood and agreed between the parties 
hereto, that if default shall be made in  the payment of either of said 
bonds, when the same shall be due, then all of said bonds shall immedi- 
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ately become due and payable, whether due by their terms at (269) 
the time of such default or not, and the said Mary C. D. Kreth, 
her executors, administrators and assigns, shall be at liberty to exer- 
cise the power of sale above given and conferred, notwithstanding the 
fact that one or more of said bonds shall not at the time of said default 
be due and demandable by their terms. 

And said A. Belsmeyer further covenants that he will pay all taxes 
that shall be assessed on said property while any of the money secured 
by this mortgage shall remain unpaid, and that he will keep the same 
insured in some insurance company in  good standing, having a resident 
agent in the county of Wake, for the benefit of the mortgagee and her 
assigns, in a sum not less than $2,500, as long as anything shall remain 
due on the amount hereby secured. And if he fail to pay said taxes 
and to effect and keep up said insurance, the mortgagee aforesaid shall 
be at liberty to pay said taxes and to effect and maintain said insurance, 
and any sum or sums by her or them so paid shall be added to the prin- 
cipal of the sum then due on the first of said bonds thereafter to become 
due and draw interest acdordingly. 

I n  testimony whereof, etc. 
"The court, upon the facts set out in the case agreed, found as a con- 

clusion of law and fact that the mortgage made by the defendant, 
A. Belsmeyer, to the plaintiff, dated 21 February, 1887, was not made 
with the purpose and intent to delay, hinder and defraud the creditors 
of said Belsmeyer, or such person as should thereafter purchase from 
him. And upon the above finding, and other facts in the case agreed, 
it is considered, ordered and adjudged that the plaintiff is the owner of 
and entitled to hold the goods and property described in the pleadings 
and in controversy in  this action, and that plaintiff retain possession 
thereof and recover of the defendants her costs of this action." From 
this judgment the defendants appealed. 

S. F. Mordecai for plainti f .  
John Devereux, Jr., for d e f e n h t s .  

MERRIMOK, J., after stating the case: I t  was conceded on the argu- 
ment that the deed of mortgage, under which the plaintiff claims li t le 
to the goods in controversy, was not upon its face fraudulent and void 
in law, but it was contended that the facts recited in the deed and other 
facts in evidence raised the presumption of fact that it was fraudulent, 
and that such presumption had not been rebutted. 

I f  it be granted that such presumption arose, we think there was evi- 
dence to rebut it. The deed itself supplied such evidence. The plaintiff 
sold a stock of goods to the mortgagor on a credit, taking his promissory 
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notes, coming due successively at  different times, for the purchase- 
money, and to secure the payment of the same took the mortgage under 
which she claims. I t  is not pretended that this was done, nor is there 
the  slightest evidence tending to prove that it was done in bad faith. 

Such a transaction was in itself legitimate. The deed u7as not in- 
tended to secure debts antecedent to i t  In view of and involving an im- 
pending failure in business of the mortgagor; on the contrary, it con- 
templated that the mortgagor should go forward actively in a promising 
enterprise, and from the first fruits of it, in the course of a reasonable 
period pay the purchase-money. I n  this respect, the case is very different 
from that of Clzeatl~anz v. Hawkins, 76 N. C., 335, and other like cases 
relied upon by the defendants, in which the mortgagor owed and pur- 
ported, by the mortgage, to secure debts antecedent to it, was insolvent 
and about to fail in his business enterprise, and in view of such fact 
executed a mortgage of his property, preferring some of his creditors, 
while he remained in possession of the goods, having control of the same, 
and devoting part of the proceeds thereof to his own use, and doing other 

acts suggestive of a bad and fraudulent'purpose. The prudential 
(271) and cautionary provisions and stipulations in the mortgage under 

consideration, in respect to the business to be conducted, the re- 
quirement that the purchases of replenishing goods should be for cash 
down, the payment within a few months of more than six hundred dol- 
lars of the debt secured by the mortgage-these and like facts and cir- 
cumstances appearing from the deed and the case agreed, certainly made 
evidence tending strongly to rebut any presumption of fraud arising 
from the mere fact that it was intended that the mortgagor should have 
possession of and sell the goods, and that in  violation of his agreement 
bought other goods on a credit and intermingled them with a part of the 
goods he so purchased from the plaintiff. 

The parties agreed that the court should find the facts and apply the 
law of the case, and accordingly it found that there was no fraud in 
fact in the mortgage and transaction in question. As there was evidence 
to warrant such finding, it must be treated as conclusive. And as the 
mortgage was unaffected by fraud, it must be allowed to have just legal 

eff%~n, unquestionably, the plaintiff was entitled to have possession of 
and to apply such of the goods in controversy as she so sold to the mort- 
gagor. But it is insisted that these goods have been so intermingled with 
the like goods the mortgagor purchased from the defendant that they 
cannot be ascertained. And i t  is further contended that the title to the 
goods purchased by the mortgagor from the defendant did not pass to 
the plaintiff because, first, the mortgage in her favor did not embrace 
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them; and secondly, if i t  did, then, as to these goods, the mortgage was 
not registered as required by the statute. 

Granting that there might be force in  this last contention, we think 
that the plaintiff should not suffer prejudice by such intermingling of 
the goods. She was in no just sense to be blamed on that account. She 
did not direct or procure it to be done; on the contrary, she required the 
mortgagor to covenant in the deed that he would purchase re- 
plenishing goods for cash down, and thus prevent occasion for (272) 
such prejudice to any person. 

The mortgage was duly registered, and the defendants, therefore, had 
notice of it and its provisions, and of the nature and circumstances of 
the mortgagor's business and the rights of the plaintiff in respect thereto. 
I t  was their duty to themselves to be cautious in their dealings with 
him. Nevertheless, they sold him goods on a credit with the knowl- 
edge-it is fair to so infer-that he would probably intermingle them 
with the goods of the plaintiff as mortgagee. I t  was their laches, their 
misfortune, thus to deal with such a mortgagor, and thus place their 
goods beyond recognition and identification. 

I n  such a case one party or the other must suffer prejudice. Which 
shall it be? Surely not that one to whom no blame attaches. As surely 
that one so chargeable with laches. The case states that part of the goods 
in controversy belonged to the plaintiff, but these could not be distin- 
guished from the goods sold to the mortgagor by the defendants and 
others. But. as we have seen. that was not the plaintiff's fault. She 
was entitled to have her goods. and when it was admitted on the trial 

u 3 

that a part of the goods in question, under the circumstances, were hers, 
then the burden was on the defendants, chargeable with laches, to dis- 
tinguish and prove such of the goods as belonged to them, because the , 

mortgagor wrongfully purchased like goods from the defendants on a 
credit, to be placed with the plaintiff's goods, and this the defendants 
knew, and they knew also that the mortgagor would probably intermingle 
their goods with the plaintiff's, and impliedly they gave their consent 
that he might do so. The goods thus undistinguishable became the prop- 
erty of the plaintiff, as mortgagee. Queen v. Wernwag, 97 N.  C., 383, 
and the authorities there cited. 

Judgment affirmed. 

Cited: Brown v. Dail, 117 N .  C., 47; Messiclc v. Pries, 128 N.  C., 451; 
Cooper v. Rouse, 130 N. C., 204; Grocery Co. v. Taylor, 162 N. C., 312. 
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JULIA 0 .  HARRISS AXD GEORGE HARRISS v. WILLIAM SNEEDMN 
AND SILAS SNEEDEN. 

Slander of Title-Arrest and Bail. 

1. An action for slander of title will lie only where a person has an interest 
or estate in the property, and another person falsel l~ and nzaliciously 
impugns his title thereto, by reason1 of which some special damage is 
suffered. 

2. I t  is questionable i f  an order of arrest may be properly granted in an 
action for slander of title. 

3. I n  an application for an order of arrest the applicant is required to set 
forth fully and with legal precision the facts which constitute his alleged 
cause of action; if they are of his own knowledge they should be posi- 
tively stated, and if they are upon belief, he should state the sources of 
his information, so that  the court can determine if a proper cause of 
action exists. 

4. Where the defendant moves to vacate the order upon the ground that i t  
was irregularly or improvidently granted, the plaintiff will not be allowed 
to offer additional evidence in support of his application; but if the de- 
fendant moves to vacate upon counter proofs the plaintiff may produce 
further evidence. 

5. If the order was properly granted i t  ought not to be vacated upon the 
simple denial of the alleged cause of action; but where the answer or 
counter affidavits meet the allegations of the plaintiff fully and in detail, 
and furnish convincing evidence of their truth, the order should be 
vacated. 

6. The findings of facts by the judge-in an action a t  law-upon which an 
order of arrest is made or vacated, are conclusive. 

THIS was a motion t o  vacate a n  order of a r res t  i n  a n  action pending 
i n  t h e  Super ior  Cour t  of NEW HANOVER County, and  heard by  Shep- 
herd, J., a t  Chambers, i n  J a n u a r y ,  1888. 

T h e  plaintiffs alleged t h a t  t h e  fame plaintiff i s  t h e  owner of the  land 
described i n  the i r  complaint, and  t h e  following i s  a copy of so much 
thereof as  i s  mater ial  t o  t h e  questions considered : 

"10. T h a t  recently there h a s  been much  public discussion as  t o  
(274) t h e  probability of a rai l road being bui l t  t o  t h e  island and  beach 

above mentioned, and  a s  to  t h e  increased ja lues  of t h e  landa in 
consequence of such improvements, and  plaintiffs were offered good 

.prices f o r  their  land, a n d  about t h e  middle of August  las t  h a d  almost 
closed a contract f o r  t h e  sale of a p a r t  of t h e  is land a n d  beach, when t o  
their  g rea t  surprise  a n d  great  pecuniary loss, t h e y  ascertained, and  now 
allege, t h a t  defendants wi th  strong h a n d  entered upon  their  premises, 
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the island aforesaid, and circulated threats, far and near that they would 
shoot any person who attempted to enter the premises save by their 
license, and exhibited their shotguns and other evidences of murderous 
purposes, and proceeded to erect a building on the land, placing it on a 
prominent point whcre it can be seen, and is  seen by large numbcrs of 
people, and the title of plaintiffs has been thereby grossly slandered, 
and they grcatly damaged. 

"11. That the acts of trespass and slander and violence herein com- 
plained of have been done by both defendants with the malicious intent 
of injuring the plaintiff, and done solely with the wanton and malicious 
motive of extorting money from plaintiffs. 

"12. That plaintiff Julia 0. Harriss has been damaged by the wrong 
ful and nialicious acts, slanders, and trespasses of defendants in a sum 
not less than two thousand dollars; that plaintiffs have been prevented 
from making a sale of their property, and cannot sell i t  at  all with the 
cloud on the title, and the acts of trespass which have been committed 
wantonly and maliciously by the defendants for the purpose of prevent- 
ing plaintiffs from selling their property and realizing on it. 

"13. That defendants have entered and published threats, claims in 
themselves and slanders against the title of plaintiffs, well knowing them 
to be false, and actuated by malicious motives, such slanders con- 
sisting in  the allegation which the defendants have falsely made (275) 
to the effect that plaintiffs have no title to the premises in ques- 
tion, and that the heirs of Stephen Sneeden own the promises, and that 
plaintiffs are trying to cheat and defraud them out of it, in consequence 
of which false and malicious slanders plaintiffs have lost the sale of their 
lands, and been damaged as hereinbefore stated. 

"14. The plaintiffs are informed and believe that no other of the 
heirs of Stephen Sneeden, except the defendant William, has at any time 
set up any claim to the premises or disputed plaintiffs' title to the same. 

"Wherefore, plaintiffs demand judgment : 
"1. For five thousand dollars against said defendants. 
"2. For their cost in this action." 
The plaintiffs applied at  the time the action began for the provisional 

remedy of arrest and bail. They produced before the court in support 
of their motion for the order of arrest their sworn complaint used as an 
affidavit and their other affidavit, the material parts of which are as 
follows : 

"1. That a sufficient cause of action exists in favor of the plaintiffs 
against the dcfendants William Snccden and Silas Sneeden, the grounds 
of which appear by the sworn complaint in this action hereto annexed, 
being for the injuring of property, by denying plaintiffs title thereto, 
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by entering upon and holding possession forcibly of said property, by 
publishing threats to shoot any one who may enter upon i t  except by 
defendants' license, thereby partly causing the plaintiffs to lose the sale 
of said property. That all the statements of said complaint are true 
to the knowledge of this deponent, except as to the allegations stated in 
the complaint to be on information and belief, and as to these allegations, 
deponent believes them to be true. 

"2. That the plaintiffs are about to commence an action in this court 
against the said defendants, William Sneeden and Silas Sneeden, 

(276) upon the cause of action stated above and in the sworn complaint, 
and has issued a summons against said parties." 

The court granted the order of arrest, which was executed. 
Afterwards the defendants filed their answer, in which they braadly, 

positively, and much in detail, denied the material allegations of the 
complaint and the statements of fact in the affidavit. The following is 
a copy of two material paragraphs thereof: 

"10. The defendants, answering the 10th article of the complaint, 
.admit that there has been considerable public discussion as to the prob- 
ability of a railroad being built to the island and beach above mentioned, 
but they deny the other allegations of this article of the complaint, and 
assert as follows: That in the midst of this discussion they learned for 
the first time that the plaintiff George Harriss set up some claim, or 
pretense of claim, to the said Hammocks, and thereupon they consulted 
counsel, and, acting under his advice, they proceeded to erect a small 
building upon their property, the said Hammocks, and to occupy the 
same, without the least violence or offer of violence to any person, and 
without threats to any person, and continued to occupy the same quietly 
and peaceably, permitting any one who wished to do so to come upon 
the island. 

"11. That in answer to the 11th article of the complaint, the defend- 
ants deny that plaintiffs have any title to said property, or that they 
have committed any trespass, slander, or violence upon the said plaintiffs 
or either of them or their title, and they deny that they have been actu- 
ated by any malice or any motive of extorting money; on the contrary, 
the defendants allege that they have simply attempted, in a lawful and 
peaceable way, to protect their rights to the possession of their own 
property. And they further allege that frequent offers were made to 
them of money by persons in privity with the plaintiffs, all of which they 

rejected, and that the plaintiffs, failing in these efforts to secure 
(277) possession, and well knowing that they had no title to the prem- 

ises, and knowing that defendants were very poor men, and hoping 
to intimidate them into surrendering their property, resorted to the un- 
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lawful and oppressive proceeding of arresting and removing from the 
premises these defendants, in order that they might thereby secure pos- 
session for themselves, and that, immediately following the arrest, they 
did take and still hold possession of said island or Hammocks." 

The defendants moved to vacate the order of arrest. The court granted 
this motion, and made an order, of which the following is a copy: 

"This motion coming on to be heard by me upon the complaint and 
answer used as affidavits, the answer being fully responsive to the allega- 
tions of the plaintiffs, and it appearing to the court that the allegations 
as to slander of title are rebutted, and the court being of the further 
opinion that the alleged cause of action is not a proper ground for the 
arrest of the defendants: I t  is adjudged that the motion be granted, and 
that the defendants be and are discharged." 

From this order the plaintiff appealed to this Court. 

Solomon Weil for plaintiff. 
Thos. W .  Strange for defendants. 

NERRIMON, J., after stating the case: I n  his application in the action 
for the provisional remedy of arrest and bail, the plaintiff should state 
in the affidavit such facts as clearly disclose a cause of action as to which 
the defendant may be arrested as allowed by the statute (The Code, see. 
291). These facts should be set forth with such fullness and legal pre- 
cision as that the court can certainly discern the particular cause of 
action intended to be alleged. I t  should find the facts from the evi- 
dence produced by the pla&tiff, and be able to see and determine that 
the cause of action exists as alleged. 

I t  is not sufficient that it may exist-this must not be left to (278) 
conjecture or bare probability-the court must be satisfied from 
the evidence before it that it does so exist. because the statute allows the 
order of arrest to be granted only "when it shall appear to the court or 
judge thereof by the affidavit of the plaintiff, or any other person, that 
a sufficient cause of action exists, and that the case is one of those pro- 
vided for" by the statute. Moreover, a party shall not be arrested upon 
conjecture, on facts which leave the mind of the court in doubt and 
uncertainty. 

The affidavit should state the facts positively, when this can be done, 
but if i t  is founded upon information and belief of the affiant, the 
grounds of such belief must be set forth so that the court can see and 
judge of their character and sufficiency. Peebles v. Poote, 83 N .  C., 102, 
and cases there cited. 

The defendant may, at any time before judgment, move to vacate 
the order of arrest upon the ground that it was irregularly granted, or 
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that the evidence and the facts found were insufficient to justify it. I n  
such case the plaintiff cannot be allowed to offer additional evidence to 
support his motion improperly granted. The Code, see. 317; Bear v. 
Cohen, 65 N .  C., 511; Devries v. Summit, 86 N. C., 126. But the de- 
fendant may also support his motion by producing counter-affidavits 
and other appropriate evidence to prove that the plaintiffs' motion for 
the order of arrest was not well or sufficiently founded. In this case the 
plaintiff may produce additional affidavits and other pertinent evidence 
to cure defects and strengthen his case. Clark v. Clark, 64 N.  C., 150; 
Devries v. Summit, supra. 

The court, having the order of arrest and the motion to vacate it 
before it, will determine whether or not for any cause the order was 
improvidently granted, and, if need be, finding the facts from the whole 
evidence and considering and applying the same, it will direct that the 

order remain undisturbed; that i t  be modified in some particular 
(279) or vacated accordingly, as it may be of opinion, one way or the 

other. 
A motion to vacate the order of arrest should be allowed if, upon all 

the facts found and the law arising thereon, the court should be satisfied 
that the order ought to be vacated. But when the order was properly 
granted, as the facts at first appeared, a mere denial by the defendant 
of the plaintiff's allegation sufficiently made would not be sufficient to 
prompt the court to allow a motion to vacate the order. Nor ordinarily 
would the admission of the material facts upon which the order was 
granted and facts made to appear in  avoidance of the case made by the 
plaintiff be sufficient, unless such facts in avoidance should have such 
pbint and weight as to satisfy the court that the plaintiff's grounds for 
the order of arrest were not well founded. The order regularly and 
prope~ly granted; that is, granted upon sufficient proof to warrant it 
upon the application, should not be vacated, but upon convincing proof 
that it should be. Hale v. Richardson, 89 N. C., 62; 1 Whit. Prac., 421, 
422 (4  ed.) ; 3 Estees' Pleading, secs. 40, 41 et sey.; 1 Gray's K. Y. Prac., 
91 et sey. 

Now if it be granted that the cause of action-that of "slander of 
title"-which the plaintiffs allege very vaguely and unsatisfactorily in 
their complaint, which was used as an affidavit in support of the ~ motion for the order of arrest, was embraced by the statute (The Code, 
sec. 291), and as to which the defendants might be arrested (and this 
questionable), the court had before it the complaint and answer used 
as affidavits upon the motion to vacate the order of arrest, and infor- 
mally found the facts from the whole evidence, and that the facts as 
stated by the defendant were true and "rebutted"-overthrew-the case 
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made by the plaintiff for the purpose of the motion for the order of 
arrest. We are not at liberty to review the findings of fact by the court, 
this being a case at  law. Jones v. Boyd, 80 N.  C., 268; Hale v. 
Richardson, 89 N. C., 62; Worthy v. Shielch, 90 N.  C., 192. (280) 
And, accepting the facts as found, we cannot hesitate to decide 
that the court properly vacated the order of arrest. The facts alleged 
by the plaintiffs are indefinitely, vaguely and loosely stated, and there- 
fore to be taken with more caution. The defendants on the other hand 

' expressly and positively deny all the material allegations of the plain- 
tiffs, and allege affirmatively, facts found to be true, which go strongly 
to show that they claimed the title to the land referred to in good faith, 
and did not impertinently and officiously interfere with the plaintiff's 
claims, but in  order to assert their own claim and title. This they had 
the right to do in  good faith in an action of this character, even though 
upon scrutiny it should turn out that their claim of title was not well 
founded. 

We may add in  this connection, that the cause of action commonly 
denominated "slander of title" as to real property, arises when one per- 
son has an estate or interest in  such property, and another person 
falsely and maliciously denies, impugns, misrepresents or questions the 
former's title thereto, and he suffers as a consequence special darnage. 
There is always in  such case et darmnum et injuria. An essential ele- 
ment of this cause of action is the false and malicious statement or rep- 
resentation as to the title, and special damage to the complaining party 
occasioned thereby, however or in  whatever manner ,such statement or 
misrepresentation may be made. As when a party was about to sell or 
make an advantageous disposition of his land and another impertinently 
interfered and falsely and maliciously misrepresented that his title was , 

not good, and thereby prevented the sale, or prevented the owner from 
getting for it as fair a price as he otherwise would have done. I n  such a 
case an action would lie in favor of the injured party, but he would be 
required to prove that he sustained actual damage. Generally, it is not 
sufficient to show that the complaining party intended to sell 
any person who might buy; he should allege and prove that he (281) 
was in treaty to sell to some particular person, or at  least that 
some one was prevented-deterred-by such false statement or misrep- 
resentation from offering to buy. I t  is not sufficient to show that the 
community regarded the land as less valuable; proof must be made that 
actual damage was sustained. 

But if the denial of the complaining parties' title was made bona fide 
in assertion of the title, real or honestly believed to exist in  him who 
made such denial, an action would not lie. A party has the right, as 
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we have said, to assert in  good faith his own title, although he may be 
mistaken as to its validity. 1 Starkie on Slander, 192; Odgers on Lib. 
and Slan., 137 et seq.; McElwee v. Blackwell, 94 N. C., 261. 

There is no error. 
Affirmed. . 

Cited: Sneeden v. Harris, 109 N. C., 354; Parker v. McPhail, 112 
N. C., 505; Lumber Co. v. B u h m a m ,  160 N. C., 387. 

Pleading-CountercZa.i.mcPZea Xince Last Co.nti.nua.nce. 

In an action to recover possession of property, the defendant alleged in his 
answer matters which arose subsequent to the commencement of the 
suit, and upon which he demanded affirmative relief. On the trial, after 
the jury was empaneled, the plaintiff demurred, ore tenus, to so much 
of the answer as referred to the said new matters: Held, 

1. That the objection came too late, and if it had any force it should have 
been made at the time the answer was filed. 

2. That although the matter was not strictly a counterclaim, yet, as it was 
pertinent to the subject of the action, and the court had Jurisdiction, by 
consent of parties or with the sanction of the court, it was proper to 
consider the questions thus raised, and determine the action upon the 
merits, as upon a plea "since last continuance." 

(282) THIS was a civil action tried before Philips, J., at Fall  Term, 
1887, of NEW HANOVER Superior Court. 

The plaintiffs alleged that they had contracted to sell and had de- 
livered to one Eifurt an apparatus for the manufacture of soda and 
mineral waters, under a contract by which the title was retained until 
the purchase money should be paid; that this agreement had been duly 
registered; that Eifurt had, without paying the price, sold the property 
to the defendants; that the purchase money was stiIl due, and its pay- 
ment had been refused. They demanded judgment for the possession 
of the apparatus, for damages and costs. 

As a second defense, the defendants alleged, in  their answer, as fol- 
lows : 

"I. That since the institution of this action the plaintiffs in  this 
action, by and through their agent, Charles Frank, contracted with the 
defendants to sell them another machine, with apparatus, etc., con- 
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nected therewith; that as a part of said agreement the plaintiffs stipu- 
lated that the? would take the machine in controversy in this action in 
part payment of the new machine, and agreed to allow the defendant 
the sum of $300 for the same; and that these defendants were to retain 
possession of the machine in  controversy in  this cause until the new 
machine arrived; that the new machine was to be paid for in install- 
ments-the sum of $120 upon arrival with the bill of lading attached, 
and the balance in installments on time. 

"2. That these plaintiffs have never yet complied with their contract, 
and the new machine has never been delivered, although defendants 
were willing and able to comply with their contract. 

"3. These defendants, by the unlawful and willful act of the plaintiff, 
have sustained damage to the amount of five hundred dollars. 

"Wherefore defendants pray judgment : 
"1. That the prayer of the plaintiffs' complaint for the pos- 

session of said property be denied, and defendants be allowed to (283) 
retain the same. 

"2. That the defendants receive of the plaintiffs the sum of five hun- 
dred dollars damages for the willful and unlawful breach of the afore- 
said contract. 

"3. And for the costs of this action.'' 
The plaintiffs made reply to the answer, among other things, as 

follows : 
"2. That the plaintiffs deny the truth of the facts set forth in  article 

first of the second defense set forth in  the said answer, that if any such 
contract as set forth therein was executed by one Charles Franks, they 
deny that he was an agent of plaintiffs' with power or authority to 
make such contract, or that the same was ever ratified by the plaintiffs. 

3. That they admit the second article of the second defense of the 
answer to the extent that they have never complied with the terms of 
any such contract, but they deny as above, any such contract. . 

4. They deny the third article of the second defense set forth in the 
said answer. 

5. Replying further, the plaintiffs allege that no notice of such 
alleged breach of the contract set up i n  the answer, or that these plain- 
tiffs claimed the existence of any such contract until within the past 
two days-during the present term of this court-and that no notice 
was ever served upon them, until that date, to produce said alleged con- 
tracts. 

Wherefore the plaintiffs demand the judgment prayed for in  their 
complaint filed in  this cause." 

1 6 1 0 1  241 
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The action was commenced on 16 August, 1886. The complaint was 
filed to January Term, 1887, and at the said term of the court was 
amended. The answer was filed at the following April Term. The 
defendants relying upon the matters alleged in  the second defense set 
up in their answer upon the trial, offered evidence in  support of the 

allegations made therein. 

(284) The plaintiffs demurred ore tenus to the second defense in the 
defendants' answer, and moved to strike it out, because upon its 

face i t  did not contain facts sufficient to constitute a good and valid 
defense in  this action, in that-- 

1. I t  asked for affirmative relief and could therefore be pleaded only 
as a counterclaim. 

2. As such i t  was defective in  that i t  was not pleaded as a counter- 
claim. And even if it were, i t  alleged that the facts constituting it 
occurred since the institution of this action. And moreover it appeared 
upon its face that it was without consideration. 

The defendants denied this and contended that the alleged plea or 
defense was to the further prosecution of this action and in bal: thereof. 

The court sustained the demurrer and motion of plaintiffs, and de- 
fendants excepted. 

There was judgment for the plaintiff, from which the defendants ap- 
pealed. 

Thomas W.  Strange for plaintifs. 
No counsel for defendants. 

MERRIMON, J. The defendants had possession of the "Apparatus" in 
controversy, and if the contract alleged by them as a second ground of 
defense, exists as alleged, they are entitled to have such possession until 
the contract shall be observed and performed, first, on the part of the 
plaintiffs, or untiI it shall in some way be discharged. It is not void 
for want of consideration, as contended; the mutual agreement of the 
parties to do the several things stipulated to be done on the one side 
and on the other was a sufficient consideration to support it. 

I t  is regular, proper, and very much better in every way, that all 
pleadings shall be orderly and formal, but the mere form is not gen- 

erally essential. I f  sufficient matter is pleaded, the law deter- 
(285) mines the character and effect of the pleading, without regard to 

the particular name given it. I f  the defense in question were 
not in  legal effect a counterclaim well pleaded, the plaintiffs should 
have demurred to it in apt time, that is, when i t  was pleaded and 

242 



N. C.] S E P T S M B E R  TERM, 1888. 

before the pleadings were settled and completed. I f  i t  were not a 
counterclaim, a cause of action was alleged irregularly, i t  is true, but 
the parties might have litigated i t  by consent, certainly with the anction 
of the court, because the court had jurisdiction of the parties and the 
causc of action. 

But if i t  is granted that a cause of a,ction was not well pleaded as a 
defense, a sufficient defense arising after the action began was alleged, 
if the defendants could avail themselves of it in this action. I t  is con- 
tended that they could not, because it arose after the action began. 
Ordinarily and generally this is true, but in  some cases a defense thus 
arising may be pleaded by answer as in  the case of a plea since last 
continuance by consent of the parties, or by order of the court, with a 
view to the ends of justice, upon just terms as to costs-as where the 
plaintiff took possession of the land i n  controversy after the action 
began, and like cases. Bailey v. Coehran, 1 Hay, 120 (104) ; Morgan v. 
Cone, 1 D. & B., 234; Johnson v. Swain, Busb., 335; Thompson v. Bed, 
2 Jones, 412. 

We think that the plaintiffs, by implication, consented to allow the 
defendants to allege and avail themselves of the defense in question, if 
i t  were well founded-at least they waived their right to object on the 
ground that i t  arose after the action began. They did not demur to 
the answer as they might have done-on-the contrary they made reply 
thereto, expressly denying and controverting the defense i n  question; 
no objection was raised that i t  could not be alleged and relied upon in 
this action until after the pleadings were settled and completed and 
after the jury were empaneled to try the issue of fact raised by them. 
I t  was then too late to raise such objection. There is nothing in  
the nature of the defense pleaded and relied upon in  the plead- (286) 
ing that puts it without the jurisdiction of the court in  this 
action in the absence of appropriate objection made in apt time. The 
court might and ought to have disposed of i t  upon its merits. 

The defendants are entitled to a new trial. 
Error. 

Cited: Lockhart v. Bear, 117 N. C., 302; Rodman v. Robinson, 134 
N. C., 506; Williarms v. Hutton,  164 N. C., 223; Miller v. Dunn, and 
Abdallah v. Dunr~ ,  188 N. C., 397. 
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E. J. POWERS v. T. DAVENPORT. 

Arrest and Bail-Agen't-Jurisdiction-Fraud. 

1. A debtor endorsed to his creditor certain notes as collateral security, but 
retained possession of them under an agreement that he was to collect 
when due, and pay the proceeds to  the creditor: Held, that this made 
him the agent of the creditor, and subjected him to arrest in a civil 
action for fraudulently failing to account for the sums he collected under 
the agreement. 

2. When one who has been arrested moves to vacate the order of arrest upon 
counter amdavits, purporting to meet the facts alleged against him, he 
should do so fully and clearly, otherwise the order of arrest will be con- 
tinued. 

3. It is no ground for vacating an order of arrest that the defendant had 
been indicted, tried and acquitted by the courts of another state upon 
the same charge. 

4. A nonresident of this State may be arrested and held to bail for fraud 
under The Code, see. 291 ( 2 ) .  

5. A person may be arrested and held to bail for a fraud committed after 
the contracting of the debt-e, g.-by concealing property, or other 
devices for defeating the creditor. 

THIS is an appeal from the judgment of Shepherd, J., refusing to 
allow a motion of the defendant to vacate an order of arrest 

(281) made in an action pending in  NEW HANOVER Superior Court, 
heard at  Chambers on 27 January, 1888. 

The order of arrest was made upon the following affidavit: 
"Henry W. Mallory being duly sworn, deposes and says: 
"1. That he is the agent of the plaintiff. 
"2. That on or about 5 October, 1885, the plaintiff turned over to 

the defendant, as his agent, for the purpose of collection, certain notes 
and accounts against parties in  the State of South Carolina, amount- 
ing in the aggregate to the sum of two thousand six hundred and thirty- 
nine and 5/100 dollars, with the understanding and agreement between 
the said plaintiff and defendant that the defendant would collect said 
notes and accounts for the plaintiff and turn over the proceeds thereof 
to the plaintiff as they were collected. 

"3. That in pursuance of said agreement the defendant proceeded to 
collect said notes and accounts, and, as this deponent is informed and 
believes by conversations with the parties indebted on said notes and 
accounts, and from receipts in  the handwriting of said defendant and 
i n  the possession of said parties, and from an examination of the de- 
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fendant's books, the defendant collected the sum of eleven hundred and 
eighty-eight and 70/100 dollars from the several debtors and in the 
several amounts enumerated in the schedule hereto attached and made 
part  of this affidavit. And this affiant believes that he has collected 
other amounts from the debtors of the plaintiff, but exactly what 
amounts and from whom he is unable to state. 

"4. That the plaintiff has demanded of the defendant that he account 
to him for the money so collected, and pay the same over to him, but 
hitherto the defendant has wholly neglected and refused to do so, and 
as this affiant is informed and believes, has fraudulently and unlaw- 
fully converted the same to his own use, with the intent to defraud and 
cheat the plaintiff. 

' ( 5 .  That the plaintiff has commenced this action, and has (288) 
issued a summons herein." 

The schedule of debts accompanies the affidavit. The order of arrest 
was made returnable "to the clerk of the Superior Court of J e w  Han- 
over County, at  his office in  the city of Wilmington, county and State 
above written, on Wednesday, 18 January, A. D. 1888." 

Defendant moved to vacate the order of arrest, and in  support of 
said motion, filed an affidavit admitting paragraph 1 of plaintiff's affi- 
davit, and so far as is material for our consideration, saying in answer 
to the affidavit in substance that, in the spring of 1885, he purchased 
from the plaintiff seventy tons of Gibbs' Guano, for which he executed 
three notes, and that in October of the same year, at Qaffney City, 
5. C., he endorsed various notes and accounts to the plaintiff as a col- 
lateral security for the payment of these notes; that by agreement the 
said notes and accounts were left in  the defendant's hands with the 
understanding that as defendant collected money thereon he would 
apply it to the payment of these notes; that when said collaterals were 
endorsed to plaintiff he was informed that they were executed to de- 
fendant for various brands of guano-the Gibbs among them; that the 
defendant was selling other brands, but that he had enough notes and 
accounts to pay his guano indebtedness, provided he could make collec- 
tions, and that "agreeable to said understanding," he did collect about 
"$300, in  cash, which said $300 represented the share and percentage 
which Gibbs' Guano held to the $668 collected on said notes, and that 
the $300 were paid to the plaintiff, and for freights." That about $600 
of said notes were collected by one S. S. Ross and applied to the debts 
of T. Davenport & Co.; that said Ross was not a partner of defendant 
in the purchase and sale of Gibbs' Guano, but was a partner in the 
purchase and sale of other guano; that in  November, 1885, plaintiff 
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(by his agent Malloy) caused defendant to be arrested and 
(289) indicted in South Carolina upon a charge of "breach of trust 

with fraudulent intent" in collecting and fraudulently con- 
verting money collected on said notes and accounts; that the defendant 
was acquitted, and a transcript of the indictment and verdict of "not 
guilty" accompanies the affidavit. 

The third paragraph of plaintiff's affidavit is denied, and so is the 
fourth paragraph, except so much of it as alleges a demand. 

The affidavit further states that in  a civil action instituted . . . 
in South Carolina by the Atlantic Phosphate Company against him an 
order was made, a copy of which accompanies the affidavit, in which, 
among other things, it is ordered that defendant turn over to a receiver 
"all notes, accounts and choses in  action ill his possession, and all prop- 
erty of every description . . . except the sum of money found by 
the referee to be in  his possession, etc." The court finds, so the order 
states i n  substance, that the defendant has made an explanation of the 
disposition of the funds referred to. 

The defendant further says in substance, that a large part of the 
notes and accounts were not collected by reason of Malloy's (plaintiff's 
agent) interfereme with his business in South Carolina, by which he 
was greatly injured, and that other sums were collected by one Moore, 
his agent, and Ross, his partner, and went into the general fund of T. 
Davenport & Co.; that Ross collected a large portion of the money 
received from the notes and accounts which defendant had endorsed to 
plaintiff. H e  denies all intention to defraud, or that he appropriated 
any of the plaintiff's money to his own use. 

Malloy (agent for plaintiff) filed a counter affidavit, denying any 
such agreement as that contained in  defendant's affidavit, or that any- 

thing was said about the sales of other guanos, or that defendant 
(290) had informed plaintiff that the notes and accouhts were for the 

sales of various brands of guano ; on the contrary the defendant 
'(expressly stated that they were from the sale of plaintiff's guanos," 
and by the agreement between plaintiff and defendant, all notes and 
accounts for the sale of guano were to be held for the plaintiff till the 
three notes were paid. The written agreement, a copy of which is filed 
with the affidavit, is to the effect stated. The affidavit further states 
that of all the various amounts collected by the defendant only $130 
were paid to the plaintiff; that he knew that the defendant continued 
to make collections, and that i t  was after full and ample knowledge that 
the defendant had collected money which he refused to pay over "that 
he had him arrested on the charge on which he was tried and acquitted 
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as stated in  the defendant's affidavit"; that the money collected "was 
appropriated by defendant to his own benefit, or by others with his full 
knowledge and consent." 

The defendant moved to vacate the order of arrest on the following 
grounds : 

"1. That the order of arrest is defective, in that it fails to state 
when i t  is returnable. 

2. That the affidavit upon which said order of arrest was granted 
is insufficient. 

3. That the allegations of the affidavit upon which said order of 
arrest was granted are wholly denied by the affidavit of the defendant 
filed in the cause. 

4. That the defendant has been indicted and tried by a court of 
competent jurisdiction of the fraudulent breach of trust alleged in the 
affidavit upon an indictment instituted by said H. W. Malloy, agent of 
the plantiff, and was acquitted. 

5. That the defendant is a nonresident of the State, and is not liable 
to arrest for the causes set out in the affidavit of the plaintiff's agent, 
H. W. Malloy, and under section 291 ( 2 )  of The Code. 

6. That the collateral security endorsed by defendant to plain- (291)  
tiff was not the property of plaintiff, but of the defendant, and the 
defendant did not stand in  a fiduciary capacity or relation to plaintiff, 
and even if he had appropriated all of the money to his own use, he 
would not be guilty of fraud as contemplated under section 291 of The 
Code. 

7. That the allegcd fraudulent conversion or embezzlement was com- 
mitted, if anywhere, in  the State of South Carolina." 

The court rendered the following judgment: 
"This motion coming on to be heard before me on affidavits and the 

papers herein as amended, and it appearing to the court that the allega- 
tions set forth in  the affidavit of plaintiff as grounds of arrest have not, 
upon the proofs, been sufficiently rebutted, the court finds, for the pur- 
pose of this motion only, that the said allegations are true. It is there- 
fore adjudged that the motion to vacate the order of arrest is refused.'' 

From this judgment the defendant appealed. 

Solomon Wei l  ( b y  brief)  for plaidiff. 
John Devereux, Jr., for defendant. 

DA~IS,  J., after stating the case: 1. Section 295 of The Code, among 
other things, provides that the order "shall require the sheriff . . . 
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to arrest him (the defendant) and hold him to bail in a specified sum, 
and return the order at  a place and time therein mentioned to the clerk 
of the court in which the action is brought," etc. I n  exact conlpliance 
with this provision the order is made returnable "to the clerk of the 
Superior Court of New Hanover County, at  his office in  the city of 
Wilmington, county and State above written, on Wednesday, 18 Janu- 
ary, A. D. 1888." 

S o  the order of arrest is not defective i n  that respect. 
2. Section 291, subsection 2, of The Code, authorizes an arrest 

(292) "in an  action . . . for money received, for property em- 
bezzled or fraudulently misapplied by . . . any factor, 

agent, broker, or other person in a fiduciary capacity." 
The affidavit alleges that the defendant was the agent of the plaintiff, 

and that as such he collected money which hc "fraudulently and unlaw- 
fully converted" to his own use with "intent to defraud and cheat the 
plaintiff," and we think the affidavit was sufficient to warrant the 
order of arrest. 

3. The affidavit of the defendant contains a statement of facts in 
avoidance of the plaintiff's allegations rather than a denial, and the 
statement is not very clear ar  satisfactory. He  admits that the notes 
and accounts were endorsed by him to the plaintiff, and were left with 
him for collection. Just what he means when he says that he collected 
"$300 in  cash, which said $300 represented the share and percentage 
which the Gibbs Guano held to the $668 collected on said notes,)' is not 
very clear, as the $668 is nowhere else mentioned; but we assume that 
i t  had reference to the alleged fact, that the plaintiff was informed at 
the time the notes and accounts were endorsed to him, that they were 
executed for various brands of guano. 

The defendant also says that some of the notes and accounts were 
collected by one Moore, his agent, and by one Ross, his partner, and 
went into the general fund of T. Davenport & Co. He  does not say 
that this was without his knowledge or approval. His  affidavit is met 
by the counter affidavit of Malloy, supported in a material respect by 
the written agreement signed by the defendant, and it is found, and as 
the evidence warranted, by the court below, that for the purposes of 
this motion the allegations of the plaintiff are true, and the third 
ground upon which the defendant bases his motion to vacate the order 
of arrest cannot be maintained. 

4. This is a civil action instituted in  the Superior Court of New 
Hanover County to recover money which the plaintiff alleges the de- 
fendant, as his agent, had collected and neglected to pay over to 
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him, and which he refused to pay upon demand, and the plain- (293) 
tiff's rights in this action cannot be affected by the result of 
any collateral proceeding or prosecution in  South Carolina, and the 
fourth ground of defendant's motion cannot avail him. 

5. Chapter 69, sec. 1, of the Acts of 1869-70, C. C. P., see. 149, Bat. 
Rev., 176, authorized arrest and bail "in actions arising on contract 
where the defendant is a nonresident of the State." This provision has 
not been brought forward in  The Code, doubtless because it was thought 
to be in contravention of Article I, sec. 16, of the Constitution, which 
declares that "there shall be no imprisonment for debt in this State 
except in cases of fraud." But there is no constitutional protection 
against ('firrest for fraud," whether the person be a resident or non- 
resident, and i t  would be a singular discrimination in favor of nonresi- 
dents if, when within the jurisdiction of our courts, they should be 
allowed immunities not accorded to our own citizens. 

I t  has been held that under subsection 4, sec. 291, of The Code, a 
defendant cannot be arrested unless he has been guilty of fraud in con- 
tracting the debt. iVcNeely v. Haynes, 76 N.  C., 122. The cases cited 
by counsel for defendant (Brown v. Ashborough, 40 How. Prac. Rep., 
226, and others), have reference to arrest for fraud in contracting debt, 
and not in the class of cases embraced in  subsection 2. 

I I n  Melvin v. Melvin, 72 N.  C., 384, it is said, "The words except in 
cases of fraud are very broad," and they comprehend "not only fraud 
i n  attempting to delay and defeat the collection of a debt by concealing 
property or other fraudulent devices, but embraces also fraud in mak- 
ing the contract, false representations, for instance, and fraud in in- 
creasing the liabilities, as when an administrator, by applying the 
funds of the estate to his own use, paying his own debts, and the like." 

We think the case before us comes within the provision of 
subsection 2, sec. 291, of The Code, and that the fact that the (294) 
defendant is a nonresident of the State gives him no immunity 
from arrest when within the jurisdiction of the courts of this State. 

6. We are unable to see any force in the sixth ground upon which 
the defendant bases his motion. His  own evidence shows that the notes 
were endorsed to the plaintiff, and that he held them to collect for the 
plaintiff. 

7. What is said of the fifth ground for vacating the order, applies to 
the seventh also. I f  a person in  South Carolina, whether a citizen of 
that State or of this State, commits a battery in that State upon a 
citizen of this State, or does any other act for which an action will lie, 
and afterwards comes within the jurisdiction of this State, he would be 
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liable to an action here, and the lex fori would govern it. The parties 
are within the jurisdiction of the courts of this State, the relief is 
sought here, and the action in  which the remedy or relief is sought is  
governed by the laws of this State. 

There is no error. 
Afirmed. 

Cited: Travers v. Deaton, 107 N. C., 504; Boykin v. Maddrey, 114 
N. C., 90; Fertilizer Co. v. Grubbs, ibid., 472; Ledford v. Emerson, 140 
N. C., 292; Guano Co. v.  Southerland, 175 N .  C., 231. 

A. M. LEE, EXECUTOR OF TBOMAS M. LEE ET AL., V. JOHN R. BEBhIAN, 
ADMINISTEATOR OF JONES PETERSON ET AL. 

AdministratiowStatute Limitations-Presumption-Devmtavit. 

1. The seven years limitation prescribed by Revised Code, ch. 65, sec. 11, was 
applicable only to demands against the debtor in his lifetime, but when 
such claims were reduced to judgment, they became merged therein, and 
there was no statute of limitation against proceedings for its enforce- 
ment, either against the personal or real estate of the decedent. After 
the expiration of ten years a presumption of payment arose. 

2. Where there has been a deljastavit the remedies against the personal repre- 
sentatives must be exhausted before ,resort can be had to the real estste 
of which the deceased died seized and possessed; but where the personal 
estate was lost without negligence or default of the personal represen- 
tative, recourse may be had to the descended lauds. 

(295) THIS was a civil action-a creditor's bill-tried before Shep- 
herd, J., at Spring Term, 1888, of SAMPSON Superior Court. 

The facts agreed on by the parties at the trial, so far as necessary to 
be set out in  order to a proper understanding of the matters in con- 
troversy in the action, are a's follows: 

Thomas M. Lee, testator of the plaintiff, holding a claim against 
Jones Peterson, after the death of the latter, recovered judgment for 
$337.23 and interest, against the defendant, John R. Beaman, ad- 
ministrator, a t  Fall  Term, 1861, of the Superior Court of law of Samp- 
son County, charging him with assets of his intestate. The intestate 
owned a large number of slaves of the value of $20,000, and a growing 
crop from which was received about $400. 
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I n  January, 1863, the defendant, under a license from the proper 
court, sold two of the slaves, and in April another, M the aggregate 
sum of $3,107, with which fund, all received in Confederate currency, 
after the expiration of the credit given, he discharged all the indebted- 
ness due by tho intestate except the said judgment on this debt. Soon 
after its recovery he offered to pay to the clerk of the court, who refused 
to receive the money tendered, under directions of said Thomas M. Lee, 
and thereupon he paid i t  into the office, where it still remains and has 
become worthless. 

I n  January, 1863, the other slaves, valued at $17,000, were, under 
a decree in a proceeding for partition, divided among the distributees, 
and refunding bonds, with good sureties, taken from each and filed in 
the office, but they have since been lost, and were rendered insolvent 
by the results of the war. All the pcrsonal estate of the intestate, 
Peterson, was lost and rendered valueless from the same cause, 
and this "without negligence or default on the part of the ad- (296) 
ministrator." 

The intestate debtor left a valuable tract of land at  his death in addi- 
tion to the personal estate, which descended to his heirs-at-law, who 
within two years thereafter sold and conveyed the same to the defend- 
ant Beaman, and he, with them, is a party to the present suit, which 
seeks to pursue and subject the land to the payment of said judgment. 

At Fall  Term, 1871, an action was begun against the administrator 
to compel satisfaction out of the personal estate, which resulted in a 
nonsuit, suffered at  June  Term, 1876. 

On 8 May, 1877, he commenced a special proceeding before the clerk 
and against the heirs-at-law to subject the intestate's land, which, being 
carried to the Superior Court for hearing before the judge, upon his 
intimation of a want of jurisdiction, terminated also on 10 April, 1886, 
in a nonsuit. 

Thomas M. Lee died in April, 1881, and on 1 May thereafter the 
present plaintiff became his executor, and made advertisement for credi- 
tors, as required by law. . 

The court being of opinion upon these facts that the action so far as 
it sought to reach the real estate was barred by the statute of limita- 
tions, the plaintiff again submitted to a judgment of nonsuit and ap- 
pealed. The errors assigned in the ruling are as follows: 

1. I n  that it appears that the administrator had, at  and before the 
rendition of judgment, assets of his intestate sufficient, and which he 
ought to have applied to the payment of the debt. 

2. I n  that having such funds in Confederate currency in  sufficient 
amount to discharge the judgment, and having tendered the same to 
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the clerk, who, by plaintiff's instruction, refused to accept the cur- 
rency, the administrator deposited the same in the offic~ of said 

(297) clerk, where i t  now is, and the plaintiff contends that such 
action on the part of the administrator was at his own peril, 

and rendered him liable to be charged with the valuc of said Confed- 
erate money at the datc of said deposit. 

3. That while the suit of the said T. M. Lee was pending against 
him, so resulting in said judgment, and before said judgment, the said 
administrator turned over to the children of the said Jones Peterson, 
as his next of kin, slaves of the value of $17,000, and took from them 
refunding bonds without sufficiently providing for the satisfaction of 
the plaintiff's debt, and the plaintiff contends that such action of the 
administrator was without authority of law. 

4. That upon the facts found, the court held that the plaintiff's action 
was barred, as against the heirs of Jones Peterson, by the statute of 
1715 (now Rev. Code, ch. 65, see. 11). 

To this ruling the plaintiff excepted, and assigns for error: 
1. That said act applies only to claims against the said Jones Peter- 

son, existing at the time of his death, and not to plaintiff's judgment 
taken against his administrator. 

2. The heirs are concluded by the judgment taken against the admin- 
istrator in 1863. 

3. The heirs do not plead the statute, and as the sale of the land by 
them to the defendant Beaman was void, being within two years of the 
death of said Jones Peterson, the titlc is still in the heirs as against the 
plaintiff. 

4. John R. Beaman, purchaser, under such void sale, cannot plead it, 
becausc he is the defendant in the judgment of 1863 and all subsequent 
proceedings thereon. 

5. The heirs cannot plead it, because they received the personalty and 
gave refunding bonds to pay the debts of the intestate, which bonds are 
still subsisting against them; and if the heirs could not, neither can the 
purchaser. 

(298) J. L. Stewart f o r  plaintiffs. 
W. R. Allen for deftmdants. 

SMITH, C. J., after stating the case: The appeal seems to have been 
intended to present for review the ruling as to the statutory obstruction 
in the way of reaching the descended lands of the deceased debtor after 
the lapse of so long an interval, and, strictly speaking, the correctness 
of thc expresscd opinion which led to the nonsuit is the sole matter pre- 
sented for our decision. Confining ourselves to this single inquiry, we 
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should feel little hesitancy in pronouncing the intimated intended ruling 
erroneous. The statute which is supposed to have that effect, after the 
lapse of seven years from the death of the debtor (Rev. Code, ch. 65, 
see. 11) most manifestly applies to claims existing against the debtor in 
his lifetime, and a delay for the specified period in enforcing them by 
action. But when such action has been brought and the debt or demand 
reduced to judgment against the administrator, a new cause of action 
arises upon the judgment into which the original claim has merged, and 
this is governed by the provisions of the other enactments that bar an 
action, and there are none such under the law in force when the judgment 
was rendered, but the creditors' inaction for ten years without explana- 
tory and rebutting evidence, raised a presumption that i t  has been satis- 
fied. Johnston v. Jones, 87 N.  C., 393; Mauney v. Holmes, ibid., 428. 

The judgment being the foundation of the new action, whether the 
proceeding looks to a satisfaction to be made out of the personal or real 
estate, both of which came from the debtor and are alike liable to his 
creditors, the one after the exhaustion of the other, there was no statutory 
bar to its enforcement. Speer v. James, 94 N.  C., 417; Smith v. Brown, 
99 N. C., 377. 

The cases of Syme v. Badger, 96 N. C., 197, and Andres v. Powell, 97 
N. C., 155, were determined on a construction of the act of the 
limitations established under the Code of Civil Procedure, and (299) 
have no application to that before us, which is controlled by the 
previous law. 

I t  may facilitate the settlement of the controversy to make a sugges- 
tion that seems not to have occurred to the counsel at  the trial, and 
appears in the transcript. 

I f  there has been a devastavit, as the appellant contends, in the dis- 
position of the funds that came into the administrator's hands, without 
paying the judgment debt in an amount sufficient to its discharge, the 
present action to subject the real estate cannot be maintained, for the 
personal estate must first be pursued and recovered, if it can be, and the 
administration bond be charged and made to pay for what may have 
been wasted, if it is solvent. This is decided in  Bland v. Hartsoe, 65 
N. C., 204; Latham v. Bell, 69 N.  C., 135; Lilly v. Wooley, 94 N.  C., 
412. There is no intimation that the administrator is not personally able 
to make the debt good, and his surety to the administration bond also. 

But this is met by the admission that all of the intestate's personalty 
"were lost by the results of the war, without negligence or default on the 
part of the said Beaman." 

I f  this be so, inasmuch as the creditor declined to accept such moneys 
as the defendant Beaman had, and the loss of the estate in his hands was 

253 



IN  THE S I P R E M E  COURT. [I01 

not in  consequence of a want of fiduciary care in its preservation, and 
the slaves have ceased to be property, recourse would be left open for 
the creditor upon the land, for there would then be no such devastavit 
as rendered the administrator or his bond responsible for the loss. Hinton 
v. Whitehurst, reported in successive appeals in  71 N. C., 66; 73 N. C., 
157; 75 N. C., 178, and in  68 N. C., 316, more especially, where the 
subject is considered and the ruling made. 

There is error, and must be a new trial, and so i t  is adjudged. 
Error. 

Cited: Smith v. Brown, 101 N.  C., 351. 

DURANT WILLIAMS v. GEORGE L. HODGES. 

Where a register of deeds issued a license for the marriage of a woman 
under the age of eighteen years, without the written assent of her 
parents, upon the application of a stranger, who, in  response to inquiries 
put t o  him, stated the residence of the parties desiring to be married, 
their parentage and that  the woman was eighteen or nineteen years old, 
but the register made no further inquiry: Held, that  he had made no 
such reasonable inquiry that  there was no probable legal impediment to 
the proposed marriage as required by law, and he had incurred the pen- 
alty provided for the neglect of his duties in that  respect. 

CIVIL ACTION tried before Shepherd, J., at Spring Term, 1888, of 
LENOIR Superior Court. 

This action was brought to recover the penalty prescribed by The 
Code, see. 1816. 

I t  was agreed by the parties that the court should t ry  the facts as well 
as the law, and a jury trial being waived, the court found the following 
facts : 

1. That the plaintiff was a resident of Duplin County, and lived 
twenty-five miles from Kinston, Lenoir County, of which county the 
defendant was the register of deeds; that plaintiff had a daughter named 
Ann, who was under the age of eighteen, and who was living with her 
parents in  said county of Duplin; that the daughter married one 
Chauncy Smith against the consent of the plaintiff; that she left his 
house and married Smith while the plaintiff was  absent at a funeral in 
the neighborhood; that her parents were opposed to the marriage, which 
was  solemnized on ? April, 1887. 
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2. That the license for the marriage was issued by the defendant on 
8 March, 1887, and upon the application of one Westbrook, a stranger 
to defendant, the latter never having seen him before the time of 
the application; that Westbrook asked defendant for a license (301) 
for Chauncy Smith; that defendant asked him who was his 
(Chauncy's) father and mother; that Westbrook gave the defendant the 
names of the father and mother; that defendant then asked Westhrook 
where Chauncy Smith lived, to which Westbrook replied that he lived in 
Duplin County; that defendant then asked the names of the lady and of 
her father and mother; that Westbrook told him their names. Defend- 
ant also asked Westbrook if Chauncy's father was living, to which he 
replied in the negative; that he also inquired if his mother was living, to 
which he replied in  the affirmative; that defendant asked Westbrook if 
the father and mother of Ann were living and her age, to which he said 
yes, that they were living, and that Ann was eighteen or nineteen years 
of age. 

3. That thereupon the license was issued by defendant. 
4. That Westbrook was a white man, apparently thirty years of age, 

of fair address, and of apparent respectability, and that he applied for 
the license at  10 a. m., during the regular office hours of defendant. 

5 .  That plaintiff was, on the last Sunday in  March, 1887, informed 
by said Westbrook that the defendant had issued, on his (Westbrook's) 
application, a license for the marriage of said Smith and said Ann; that 
plaintiff, on 13 March, wrote the defendant from Buena Vista, Duplin 
County, if he had issued such a license, and that defendant wrote him 
on 18 March, directed to Buena Vista, Duplin County, "No one has 
applied for license to marry your daughter Ann." 

6. That defendant did not know any of the pa~ties.  
Upon the facts found, it is adjudged by the court that the plaintiff 

do recover of the defendant the sum of two hundred dollars and the costs 
of this action, to be taxed by the clerk. 

The defendant, having excepted, appealed. 

H. I<. K o m e g a y  filed a brief for plaintiff. (302J 
N. J.  Rouse ( b y  br ie f )  and W.  R. Al len  for defendant.  

MERRIMON, J., after stating the case: I t  appears that the defendant 
was the register of deeds of the county of Lenoir on 8 March, 1887, and 
the question presented by the record for our decision is, Did it appear 
probable, u p o n  relasonable i n q u i r y  made by him at the time he issued the 
license mentioned on that day for the marriage of the female, Ann Wil- 
liams, therein named and Chauncy Smith, that she was of the age of 
18  years ? 
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The sections of the statute (The Code, secs. 1814-1816) pertaining 
to and regulating marriage are in pari rnateria, and must be construed 
together in the respects material here. Bowles u. C'ochmn, 93 N .  C., 
398. The first of these sections provides, among other things, that 
"Every register of deeds shall, upon application, issue a license for the 
marriage of any two persons: Provided, i t  shall appear to him probable 
that there is no legal impediment to such marriage," etc. The second 
provides that "Every register of deeds who shall knowingly, o r  witlzouL 
reasonable inquiry, issue a license for the marriage of any two persons 
to which there is any lawful impediment, or when either of the persons 
is under the age of eighteen years, without the consent required by sec- 
tion eighteen hundred and fourteen, shall forfeit and pay two hundred 
dollars to any person who shall sue for the same." 

The authority thus conferred to issue license is not to be exercised 
carelessly and as a mere matter of form. I t  is important, and intended 
to serve the very wholesome purpose, among other things, of preventing 
marriage, when there exists some legal impediment, and to prevent the 
marriage of persons, male or female, under the age of eighteen years, 
and therefore not presumed to be capable of wisely entering into so 

important a relation unless with the written consent of the parent 
(303) or person having the care and charge of such person to be mar- 

ried. The liceme shall not be issued as of course to any person 
who shall apply for it-the register is charged to be cautious and to 
scrutinize the application; i t  must appear probable to him upon reason- 
able inquiry, when he has not personal knowledge of the parties, that the 
license may and ought to be issued. The probability upon which the 
register should act is not such as arises from conjecture, founded upon 
the application and pointless or evasive replies to inquiries' put to the 
person applying for the license, but from ev idenccnot  necessarily evi- 
dence in the strict technical sense-from inquiry of trustworthy persons 
known to the register who can and do give pertinent information called 
out by similar inquiry presently or within a reasonable time; from the 
examination of pertinent records and entries; from inquiry as to like 
events, and from the like inquiries, and the evidence thus elicited should 
render it probable-more likely than the contrary-that the license 
should be issued in  pursuance of the application for the same. I n  this 
case, to justify the defendant as to the license in question, such or like 
inquiry should have been made by him, and the evidence elicited should 
have been such as rendered i t  affirmatively probable that Ann Williams 
was of the age of eighteen years-that is, that she was-was more prob- 
able than the contrary. And such license should never be issued until 
it should thus appew probable to the register to whom application is 
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made for the same, that it ought to be issued. To issue a license to 
marry ('without reasonable inquiry," without care and scrutiny, and 
when it does not appear probable to the register that it may and ought 
to issue, as the law contemplates, is a perversion of the statute, disap- 
points its just purpose and oftentimes brings distress and ruin upon 
individuals and families. To prevent such evils the statute provides 
heavy penalties. 

Now, applying what we have said, we are of opinion that it did not 
appear probable to the defendant, upon "reasonable inquiry," 
that Ann Williams, mentioned, was of the age of eighteen years (304) 
when the license for her marriage was issued by him. H e  did 
not know her or her family, nor did he know Smith named in  the license 
or his family. An entire stranger to him made application for the 
license. H e  made no inquiry except of this stranger. The questions put 
to him were very general and vague-not such as to elicit directly mate- 
rial information, except that as to the age of Ann Williams. The 
answer in  this respect was uncertain, careless, and unsatisfactory ; in- 
deed, i t  suggested further inquiry, but none further was made. He was 
not even asked if the father of the female resided in the county of 
Lenoir, and i t  seems the defendant did not know that he did or did not. 
Surely such inquiry in respect to such a matter was not reasonable, nor 
did the inquiries and the information so unsatisfactory make it appear 

' 

probable that the female was of the age of eighteen years. The mere 
personal appearance of an entire stranger was not evidence to create 
such probability-it was scarcely ground for conjecture. That an entire 
stranger, not vouched for, should make such an application was rather 
ground of suspicion that i t  was not made in  good faith, and this should 
have prompted further and satisfactory inquiry before issuing the license. 
CoZey v. Lewis, 91 N.  C., 21 ; Bowles 2). Cochram, supra. 

There is no error, and the judgment must be 
Affirmed. 

Cited: Cole v. Laws, 104 N. C., 657; Hodge v. R. R., 108 N. C., 32; 
Walker v. Adams, 109 N. C., 483; Sutton v. Phillips, 116 N. C., 505; 
Agent v. Willis, 124 N. C., 32; Harcum v. Marsh, 130 N.  C., 159; Trob 
Zinger v. Burroughs, 133 N.  C., 316; Laney v. Mackey, 144 N. C., 633; 
Joyner v. Humis, 157 N.  C., 301; Gray v. Lentz, 173 N .  C., 351; Snipes 
v. Wood, 179 34. C., 354. 
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Will-Devise-Covenant-Warrramty. 

A. devised lands "to rnr fire grnndsons-L., A,, W., N., and J. . . . -to them 
or the surviving part of them ; awl ill the evc'nt of the death of the (said 
grandsons) leaviiig no beirs of their own body, then and in tllat casc the 
aforesaid lands shall bc equally dirided between T. and M. (sisters of the 
first namcd devisees), or their childrm." The tcstator further provided, 
tbat each of his said graiidsoi~s should "receive his proportional sharc of 
said land when he arrives at the age of twenty-five years, and not before." 
All the grandsoils survived the testator, and attained the age of twcnty- 
five years: Held ,  that thereupon the graildsoris took an estate absolute in 
fee simple in common in the lands, and upon the death of any one of 
them intestate, his share descended to his heirs at law. 

THIS is a civil action tried before Alerr imon,  J., at August Term, 1888, 
of L E N ~ I R  Superior Court. 

The action was brought to recover damages for the breach of thc cove- 
nants of seizin and against incumbraiices comprised in a deed executed 
by the defendant to the plaintiffs, conveying the lands mentioned and 
described therein, and the following are the facts agreed upon by the 
parties for the consideration of the court: 

1. That on 6 March, 1848, one L. Whitfield, of the counties of Lenoir 
and Carteret, in the State of North Carolina, executed his last will and 
testament, and shortly thereafter died in the county of Carteret. 

2. The will was shortly thereafter duly admitted to probate and re- 
corded. 

3. That in  the 8th item of said will he, the testator, bequeathed and 
devised in the following words, viz. : "I give, bequeath, and devise to my 

five grandsons, the sons of Allen Whitfield, viz. : Lewis Whitfield, 
(306) Jr., Allen Whitfield, Jr., William B. Whitfield, Nathan B. Whit- 

field, and James B. Whitfield, all of my lands in Sarnpson County 
and that part of my lands in Wayne County on the south side of Neuse 
River; also that part of my lands lying on the north side of Neuse River, 
in Wayne County, in the bend of said river and within the following 
bounds (giving certain lines), to them or the surviving part of them; 
arid in the event of the death of the aforesaid Lewis Whitfield, Allcrl 
Whitfield, William B. Whitfield, Nathan B. Whitfield, and James B. 
Whitfield, sons of Allell Whitfield, deceased, leaving no heirs of their 
own body, then and in tbat case the aforesaid lands shall be equally 
divided betwcen Tabitha Wooten and Mary Jane  Whitfield, daughters 
of Allen Whitfield, deceased, or their children. I hereby wish it to be 
distinctly understood that each son of Allen Whitfield, deceased, as above 
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named, shall receive his proportional share of said lands when he arrives 
at  the age of twenty-five years, and not bef~re. '~ 

4. That that part of said lands comprised in said deed from the de- 
fendant to the plaintiffs, and concerning which this action has been 
brought, is a part of the lands devised in the said 8th item of said will. 

5. That Lewis Whitfidd, Jr., Allen Whitfield, Jr., the defendant, 
W. B. Whitfield, Nathan B. Whitfield, and James B. Whitfield, all of 
the primary devisees named in the said 8th item of said will, sur~ivecl 
the testator. 

6. That all of the said primary devisees mentioned in  the said 8th item 
of said will survived the age of twenty-five years, and thereupon all of 
the lands devised in  the said 8th item were legally divided between all 
of said primary devisees, and that part of the said lands concerning 
which this action has been brought was allotted in said partition, together 
with other lands, to James B. Whitfield. 

7. That on 10 July, 1862, James B. Whitfield died, unmarried, and 
without having or leaving issue of his body, leaving him surviving the 
other four primary devisees. 

8. That on 12  May, 1864, Nathan B. Whitfield died, unmar- (307) 
ried, and without having or leaving issue of his body, leaving him 
surviving the other three primary devisees. 

9. That on 15 February, 1866, both of the shares of said James B. 
and Nathan B. Whitfield, deceased, which were allotted to them in the 
partition proccedirrg, mentioned in  the 6th section of this agreement of 
facts, were in  one partition proceeding divided between the then sur- 
viving primary devisees named in the said 8th item of said will, viz. : 
Lewis Whitfield, Jr., Allen Whitficld, Jr., and the defendant, William 
B. Whitfield, and the said lands comprised in said deed from the defend- 
ant to the plaintif&, and concerning which this action has been brought, 
was, among other lands, allotted in said partition to the said defendant, 
William B. Whitfield. 

10. That Tabitha Wooten, one of the executory devisees mentioned 
in the 8th item of said will, died on 25 October, 1860, leaving hrr  sur- 
viving several children, who are still living. 

11. That Mary Jane Whitfield, the othe;executory devisee mentioned 
i n  the said 8th item in  said will, is still living-the heirs at  law of the 
said James B. and Nathan B. Whitficld, at  the time of said division, 
being the said three primary devisees, and Mary Jane Whitfield and the 
children of Tabitlia Wooten, the said executory devisces, mentioned in 
said 8th item. 

12. That on 10 April, 1888, Lewis Whitfield, Jr., and Allen Whit- 
field, Jr., two of the primary devisees named in the 8th item of said 
will, executed a quit-claim deed to the defendant, William B. Whitfield, 
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by which they conveyed all of their rights, title, interest and claim in  
the lands that was allotted to the defendant, William B. Whitfield, in 

the partition proceedings mentioned in  the 9th section above of 
(308) this agreement of facts, and the lands concerning which this action 

has been brought are a part of the same. 
13. That said Lewis Whitfield, Jr., one of the primary devisees named 

in the 8th item of said will, died on 10 May, 1888, leaving him sur- 
viving srvcral children. 

14. That said Allen Whitfield, Jr., one of the primary devisees named 
in  said 8th item in said will, is still living, married, and has children. 

15. That the defendant, William B. Whitfield, the other primary 
devisee named in the 8th item of said will, has no issue of his body, 
and on 21  April, 1888, executed the deed to the plaintiffs in  which is 
contained the following covenant in  respect to the lalid therein men- 
tioned, concerning which this action was brought; "And the said party 
of the first part, the said W. B. Whitfield, for himself, his heirs, executors 
and administrators, covenants to and with the said parties of the second 
part, their heirs, executors, administrators and assigns, that he is seized 
of the said lands hereby conveyed, in  fee simple, and that he had a right 
to convey the same in  fee, and has done the same by this indenture. That 
the said lands are free and clear from all elicumbrances," etc. 

16. That the parties of the second part named in said covenant are the 
plaintiffs in  this action. 

17. That if upon the facts above stated the court shall be of opinion 
that, in  law or equity, the plaintiffs are entitled to recover, in whole 
or in  part, judgment shall be given for the plaintiffs for $1,000 damages 
for the whole, or in that proportion for a portion, and cost; otherwise, 
judgment for the defendant, etc. 

Upon consideration whereof the court declared its opinion to be that, 
"under the said 8th item of the last will and testament of T,ewis Whit- 

field, Sr., the said devisees in said item named, having survived 
(309) the said testator, and arrived a t  the ages of 25 years, took an 

absolute title in fee simple in  the lands described in said item; 
and that upon the death of the said devisees, Nathan B. and James B. 
Whitfield, without issue, their sharps of the said lands went to their 
brothers and sisters, to wit: Wm. B. Whitfield, Allen Whitfield, .Jr., 
Lewis Whitfield, Jr., and Mary Jane Whitfield and Tabitha Wooten, 
and that the deed from the defendant, Wm. R. Whitfield, conveyed only 
three-fifths interest in the said lands, the other two-fifths being the 
property of Mary Jane Whitfield and the children of Tabitha Wootcn, 
deceased. I t  having been agreed by the parties to this action that if 
the court shall construe the said 8th item as above, then judgment 
shall be entered in favor of thc plaintiffs against the defendant for the 

260 



N.  C.] SEPTEMBER TERM, 1888. 

sum of four hundred dollars, it is adjudged that the plaintiffs recover 
of the defendant the said sum of four hundred dollars with interest 
thereon, and the costs of this action. 

From this judgment the plaintiffs appealed. 

N o  counsel for plaintiffs. 
W .  R. Allen ( L o f t i n  d2 Rountree also filed a brief)  for defendant. 

SMITH, C. J., after stating the case: We concur in  the construction 
put upon the clause of the testator's will, recited and set out in the case 
agreed, as warranted by the ruling in  Price v. Johnson, 90 N. C., 592, 
where the phraseology was similar. 

I t  is there decided, following the reasoning in Hilliard v. Kearney,  
Busb. Eq., 221, as applied to a devise of an estate in  common to several, 
which is defeasible, and no time is fixed in which i t  is to become abso- 
lute-whether at  the death of the testator or of the devisee-the former 
will be accepted in  the absence of any indication of a different 
time for the vesting, and when such indication does appear, the (310) 
time thus indicated will be adopted. 

I n  that case the intention of the testator was made manifest in fixing 
the period at the arrival of the devisee at the age of twenty-five years. 

The coincidence in the cases appears in the fact that the devisee in , 

one case was let free, on attaining the prescribed period of life, to dispose 
of the property given him "as he  pleased," while he could not do so 
before, and in the other the land was to remain in common until the 
several tenants attained the same age, and then each devisee was "to 
receive his proportionate share," that is, to have it separated and assigned 
to him as his own, and free from further limitations. The quality 
of survivorship thus being detached, and all being of full age under the 
requirements of the will, a division was made among the five original 
devisees, by which each became seized of an estate in  fee in the several 
parts, and the devise to said Tabitha and Mary Jane, as an executory 
contingent limitation, fails, as it would by reason of the further fact 
that one of the five having died, leaving children, the contingency never 
can occur of death of all wi thout  issue. 

After the deaths of James B., in July, 1862, and Nathan B., in May, 
1864, neither of whom were ever married, their shares were, in a pro- 
ceeding for partition, divided among the surviving brothers, who, and 
Mary Jane and the children of Tabitha who died in October, 1860, 
were the heirs at law of the deceased intestates. 

The defendant, William B., having acquired the several shares allotted 
in the second division to Lewis and Allen by a quit-claim deed from them 
to him, not embracing the lands allotted to them in the first division 
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among the 6ve brothers, and having no issue of his body, by his deed of 
21  April, 1888, conveyed to the plaintiffs, for the recited con- 

(311) sideration of three thousand dollars, all his, the grantor's estate, 
in  the tracts thus divided among the three brothers, and which 

descended from the deceased two brothers, being estimated to contain 
fifty-five awes, with the covenant now sued on. I t  results that a good 
title has been conveyed to three-fifths parts of the said descended lands, 
while the title to two-fifths parts remained in thc said Mary Jane and 
the children of Tabitha. The value of the defective title is $400, and 
the judgment awarding that sum is correct, and must be 

Affirmed. 

Ciied: Whitfield v. Garris, 134 N. C., 35. 

A. M. LEE, EXECUTOE OF T. If. LEE V. A. A. MOSELEY. 

Domicile-Constitution-Homestead-Resideace-Intent. 

1. The words "a resident of this State," employed in the Constitution-Art. 
X, see. 2-in respect to homesteads, have a more restricted meaning than 
that usually given to dornicib; to entitle a person to the constitutional 
cxcmption he must be an actual and not a constructive resident. 

2. Where the facts show an actual removal from the State, even for a 
definite period, the person so removing ceases, so long as he rcmains 
absent, to be "a resident of tlic State," in respect of his right to a home- 
stead, although he may have had the intent to return and resume his 
residence therein. 

MERRTMON, ;I., dissenting. 

THIS was an application to have a homestead allotted, tried upon 
issue of fact joined, before Shepherd, J., at Spring Term, 1888, of 
S A M ~ S O N  Superior Court. 

Thc plaintiff having recovered judgment against the defendant in 
the court of a justice of the peace, in the county of Sampson, and 

caused it to be docketed in the Superior Court, sued out an execu- 
(312) tion thereon, under which the tract or lot of the defendant was, 

in  July, 1887, sold and conveyed to the plaintiff without assigning 
him a homestead. A t  the time of sale no claim was made thereto, but 
the defendant, according to the sheriff's return, then residing at Little 
River, in South Carolina, was notified by mail of the sale. I n  February, 
1888, the defendant applied by petition to the Superior Court upon the 
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allegations of fact therein contained, for an order setting aside the sale 
and vacating the deed of the sheriff, and for the appointment of com- 
missioners to lay off and assign to him a homestead in the lot. Accom- 
panying the petition is his affidavit, in which he says that he is a 
citizen and resident of this State, and that his removal to South Carolina 
was for a definite period of time, with no intent to make that his 
permanent home, but to return, and that such is his present purpose, 
after a short sojourn. Notice was givcn to the plaintiff of an intended 
motion to this effect, to be made before the judge on 2 March, 1888. 

At April Term, 1888, the application was heard, and a single issue 
submitted to the jury, to wit: Was the petitioner, A. A. Moseley, a resi- 
dent of the State of North Carolina on 4 July, 18872 

The testimony of the defendant was to this effect: 
"I was born and raised ill Sampson County; rclsitled in Ncw Hanover 

on 4 July, 3887, and reside there now. I ow11 no real estate except this 
described in  the petition. I owlled this in July, 1887." TJpon cross- 
examination he stated: "I am fifty-three years old; have a wife and one 
child; left them in Horry County, S. C., last Sunday. She went there 
on 17 February, 1887. My child is seventeen ycars old. My wife has 
two other children who are of age; one of them is i11 New Bern, and 
the other is with her;  she owns about three thousand arres of land in 
Sowth Carolina, and is living on other land in which she has an interest; 
I am farming on the 3,000 acres; I made a general crop on the 
same last year, and superintended its cultivation; 1 am cultivating (313) 
also the land on which she lives; I went over to South Carolina 
when she did, and carried horses, mules, furniture and farming imple- 
ments; I left some of the furniture in  New Hanovel-, and some other 
things inconvenient for me to carry-some carts and a few hogs; I came 
back to Wilmington, N. C., two or three times, and got some supplies for 
my farms in  South Carolina; I did my trading in Wilmington, N. C., 
and went down to see the party I left on the New IIanover place. These 
farms were rented, and were going down when the division was made; 
there was only a small house on my wife's par t ;  I couldn't find any one 
to take it in charge as i t  was; it was idle the year 1886; I told my wife 
there was only one way to do with the property, and that was to move 
to South Carolina; that I could fix the place in two years so as to get 
rent; I told numerous parties before 1 left that I was going to move to 
Soutli Carolina; I left South Carolina last Sunday to come here to this 
court; I have crops on both places in South Carolina for the present 
year ; I was confident I could fix thc place in about two ycars ; I expccted 
to return in the winter of 1888, and I still expect to return and make my 
residence in North Carolina; I have never intended to change my resi- 
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dence; I was a justice of the peace in  New Hanover, 4 July, 1887; I 
haven't tried a case since I left for South Carolina,'and have not 
transacted any business as a justice of the peace. 

The counsel for petitioner asked the court to instruct the jury as 
follows : 

That if the defendant left New Hanover County to go to South 
Carolina for the purpose of remaining there for a definite period, to wit: 
for the period of two years, and at the time of such removal he intended 
to return at the expiration of such period, and that he did not at any time 

intend to change his residence, except for the foregoing purpose, 
(314) then the defendant was an actual resident of New Hanover. 

The court declined to give this instruction, but gave the fol- 
lowing : 

I f  in February, 1887, the petitioner Moseley moved with his family 
to South Carolina for the purpose of cultivating his wife's land there, 
and to make it his home until he got the property there in order, which 
he thought would take about two years, and then return to North Caro- 
lina, and he has so lived in  South Carolina ever since, and is now living 
there, making that his actual home, returning to Wilmington only two 
or three times a year to purchase supplies for his operations in South 
Carolina, and looking after some property he had left in New Hanover 
County, then you will find that he was not a resident within the meaning 
of this issue. 

The jury answered the issue, "No." 
There was judgment dismissing the petition, and defendant appealed. 

W .  R. Allen, and J .  L. Stewart for plaintiff. 
B. R. Moore for defedant. 

SMITH, C. J., after stating the case: The Constitution of the State 
confers a right of homestead in land, which shall be for a limited time 

, exempt from execution or other final process obtained on any debt, 
with the dwelling and buildings used thereon, "owned and occupied by 
any resident of this State," not exceeding one thousand dollars in value-- 
Cons., Art. X, sec. 2-and the only inquiry the appeal requires us to 
make is, as to the correctness of the construction put upon the words, 
"a resident of this State," by the judge in his charge to the jury. 

We think it clear that the Constitution does not contemplate a double 
or divided residence in different states, so that if a similar ex- 

(315) emption is provided in each, a party can have his exemption 
allotted to him in both. The preceding qualifying words, limiting 

the claim to a lot "occupiefl as well as "owned" by a resident, forbids 
its assertion in a case like the present, when all the facts, outside of the 
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defendant's declared intent, point to an absolute and  permanent  removal .  
Can there be any doubt that a person removing, under like circumstances, 
from South Carolina into this State with his family and domestic imple- 
ments and furniture into a dwelling on land of his wife, which he culti- 
vates for two successive years, would thereby become a resident entitled 
to all the rights incident thereto? Or, if the removal was to other lands 
of his own, such occupation would not secure to him a homestead, therein, 
of which a creditor could not deprive him? I f  he would thus acquire a 
right to an exemption in the State to which he goes, of necessity he 
loses it in the State from which he removes, for under similar laws he 
could not have it in both. So, when all the acts of the debtor show an 
actual  removal, as they do in this case, an effort to secure a constitutional 
exemption could not be thwarted by proof of declarations of an intent 
inconsistent with those acts in which i t  is expressed. I n  like manner 
a secret or avowed intent to return to a forsaken home, when one has 
been acquired in  another State, cannot preserve a privilege accorded to 
one who has a present a n d  existing residence, and only so long as 
that residence lasts. 

Very little aid can be derived from the law of domicile, and little 
more from the adjudications in other states, where the homestead is 
deemed a home protected from the creditor only when occupied as such, 
and ceasing when the place is no longer the debtor's home. 

"When a resident removes from the State and becomes a resident else- 
where," remarks Merr imon ,  J., in B a k e r  v .  Leggatt ,  98 N .  C., 304, "he 
thereby abandons-relinquishes-his right of homestead; as to him, it 
becomes suspended-he ceases to be within the terms, the purpose, 
or spirit of the constitutional provision, and all the property, (316) 
both real and personal, that he may leave behind him, becomes 
at  once subject to the satisfaction of his debts." 

The same proposition is enunciated by the Court in M u n d s  v .  Cassidey,  
98  N.  C., 558, where the party had been absent seven or eight years, 
employed on board a steamboat in Florida, yet in tended t o  returm in 
t h e  fu ture  to his former home in Wilmington. I n  reference to this point, 
the Court say : 

"Our Constitution and etatute do not extend to such a case. The person 
must be a res ident  actual  and  n o t  construct ive ,  to be entitled to the ex- 
emption. This is made clear by the section securing the homestead to 
insolvent debtors, when '(owned and occupied by any resident of this 
State." The benevolent provision is for our own citizens-those who have 
a residence among us-and must be construed as not embracing cases, 
of mere domicile, when the rights incident to domicile may be retained 
until a domicile is obtained elsewhere." 
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I t  suggested itself during the argument that perhaps the question of 
intent should have been left to the jury in determining whether the first 
residence is retained, so as to secure the home of tho debtor for his 
occupation when he should return. But upon further consideration we 
approve of the form of the charge, because all the facts, forming the 
hypothesis upon which the construction is predicated, develop an intent 
to change, as in fact the debtor does change, his residence, and the effect 
of his acts cannot be defeated by his declaration that he did not so intend. 
I t  is important that legal rights should rest upon facts proved, with their 
attending consequences, arid not upon an undisclosed purpose at  variance 
with them. So we are of opinion that the enumerated facts do in law, if 
so found by the jury, constitute a change of residence under this clause 
of the Constitution. 

There is no error, and the judgment is affirmed. 

(317) 
MERRIMON, J., dissenting. Without scrutinizing the instruc- 

tions which the court gave the jury, I am of the opinion that it should 
also have givcn that, or the substance of it, which the plaintiff requested 
it to give, because, there were two distinctive views of the evidence that 
might reasonably have been considered, one-that given-favorably to 
the defendant, the other, as certainly favorable to the plaintiff. When 
this is so, common justice requires that the court shall submit both views, 
with proper instructions as to each, especially when the complaining 
party specially requosts the court to give that favorable to him. I n  such 
a case it is error not to do so; to submit one view and not the other 
will, generally, mislead the jury, more or less. 

I t  is not questioned, it seems, that under the Constitution and statutes 
applicable, the plaintiff was entitled to a homestead, as claimed by him, 
if he had not abandoned i t  by removing from this State. 

Parts of the evidence produced on the trial tended to prove that he 
did not leave with the view and purpose to abandon his residence in 
this State. On the contrary, he testified in his own behalf expressly, 
that he did not intend, by going to the State of South Carolina, to 
change his residence; that hc went there for a special temporary purpose, 
mentioned and explained, to be absent two crop years, and to return 
in the winter of 1888; that he still expected to return; that he left 
some of his personal property in  this State, and also certain real prop- 
erty-that in  which he claims homestead-and to some extent he kept 
up his business relations in it. The purpose for which he went, was 
not, of itself, such as necessarily implied permanent residence in South 
Carolina, at a place not distant from his place of residence in this State. 
I n  view of such evidence, i t  seems to me, that the court should have 
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told the jury, that if i t  satisfied them that the  lai in tiff did not intend 
to abandon his residence in  this State, then they should respond 
to the issue submitted to them in the negative. (318) 

I do not question that if a resident of this State, entitled to a 
homestead therein, removes from it with the view of changing his rcsi- 
dence, and does so, he thereby abandons his homestead and his right 
to have it, and leaves the real property in which it was, or might have 
been allotted to him, exposed to the rights of his creditors to subject the 
same to the discharge of their debts due from him; this is ccrtainly 
true. Baker v. Leggett, 98 N. C., 304. But here the pertinent questions 
arise, who is such a resident? And when does he cease to be such? I will 
endeavor to answer them briefly. 

The Constitution (Art. X, see. 2 ) )  secures to "any resident of this 
State," the right of homestead. Who is such a resident, in  the sensc of 
this provision? The plain purpose of i t  is to secure to such residents, 
as such, a home-a homestead-the same to be exempt from sale under 
execution, "or other final process obtained on any debt," and the irrterpre- 
tation of the word resided must be such as effectuates this purpose. A 
resident, then, in such sense, is a person who has his home-not his 
temporary home--not his home for a temporary purpose, but his pernia- 
nent h o m c t h a t  which is establishetl--in this State, and has no present 
purpose to abandon it, temporarily or permanently, while at  such home 
or abroad, and when he leaves it, for any purpose, he has aninwis 
reverlandi. I t  is not essential to such a home, nor does i t  in effect 
imply that the owner thereof-the resident therein-shall be constantly 
personally present at  i t ;  he may be temporarily abscnt from it, from 
the state in which it is situate, for the purposes of business or pleasure; 
his family may all be with him or absent elsewhere, and, neverthclcss, his 
home-his residence-in a large sense, is in the Statc; hc continues to be 
a resident of it, and he and his family may return at  their will and 
pleasure to their home. A resident of this State means one who 
has his permanent home in  it, whether he be at  home or not, if he (319) 
has animus revertandi. Hence, if a resident of the State gocs out 
of it to remain absent, say, for years, in the execution of the duties of a 
public office, he does not by such absence lose his residence in  it, and so, 
also, if a mechanic goes out of the State to build a housc, or a mill, 
and return, or a builder of railroads goes out of it to be gone two or 
three or more years, to construct such a road, he does not lose his 
residence or the benefits arising from it. Nor any more will a farmtr 
lose his residence, or the advantages arising from it, who goes bc~yond 
the State temporarily, for a year, or two, or thrce, to repair and put his 
farm there, or that of his wife, or that of another person, in condition 
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to be useful and profitable and fit to be let. Mere absence from the State, 
in  such and like cases, does not work a loss of residence or of its benefits, 
nor does it necessarily imply abandonment of residence, and, therefore, 
an abandonment of the right of homestead. Such going from the State- 
such absence from it-is not an abandonment of residence; it may be 
evidence of it, more or less strong, accordingly as the attendant facts or 
circumstances tend more or less strongly to show a purpose to abandon 
it. And, ordinarily, whether ther'e has been such abandonment of resi- 
dence or not is a question of fact to be determined by the jury, under 
proper instructions from the court. I t  is, also, very largely a question 
of intent, and whatever evidence tends to show this intent is competent. 
The claimant himself may testify as to his intent, and his testimony will 
have more or less weight accordingly as he is more or' less worthy of 
credit, and as i t  may be strengthened or impaired by other evidence. 
What he says or does in  this State, and in the state or other country to 
which he goes, may be competent evidence for or against him. If he 
claims permanent residence, by words or acts, in the State to which he 
goes; if he claims and exercises the right of citizenship there; if he 

votes there, and does the like acts, such facts would be strong 
(320) evidence against his right; but if his conduct showed a purpose 

to return to this State, and that he had not abandoned his resi- 
dence here, the facts would be evidence for him. While the laws of the 
state to which he goes may extend to him advantages as a temporary 
resident there, this would not be conclusive against his right of residence 
here; the residence here depends upon whether he does or does not 
abandon it. I f  he does not, he is entitled to the benefits extended to the 
residents of the State by its Constitution and laws, although temporarily 
absent. Thompson on Hom. and Ex., sec. 263 et seq. 

What I have said is not in any degree in conflict with what is decided 
in Munds v. Cassidey, 98 N .  C., 558. There, clearly, the appellant had 
abandoned the State-he was a sort of wanderer, without any fixed pur- 
pose to return to it- had been absent seven or eight years-had a vague 
purpose to return to it. I f  it had appeared that he went abroad on a 
vessel making a voyage to Liverpool, or around the world, or to the 
Arctic seas, to be absent a year, or two, or three years, but with a'fixed, 
settled purpose to return to his home h e r e i n  this State-the case would 
have been very different. Mere removal from the State, no doubt, gen- 
erally raises a presumption of abandonment, but this presumption may be 
rebutted by sufficient evidence. 

Cited: Hughes v. Hodges, 102 N. C., 249; Van Story v. Thornton, 
112 N.  C., 214; Pulton v. Roberts, 113 N. C., 427; Jones v. Alsb~ook, 
115 N.  C., 52; Chitty v. Chitty, 118 N.  C., 654. 
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(321) 
JAMES L. CURRIE v. N. D. J. CLARK A a n  JOHN B. CLARK. 

Costs-Lien-Sale-Execution and Judicial-Dormant Judgment- 
Equitable Relief-Jurisdiction. 

In an action brought to recover possession of land, to which title was de- 
rived under execution sale, the defendant set up an equitable defense, 
and asked, as affirmative relief, that the sale be set aside upon the ground , 
that the judgment upon which the execution was issued was dormant, 
and for irregularities in the sale, which relief was granted, but it was 
made to appear, from the contention of the parties, that the judgment, 
though dormant, was a lien upon the land : Held, 

1. That the court, having acquired jurisdiction of the equities arising between 
the parties, might proceed to enforce the lien of the judgment by judicial 
sale. 

2. That the plaintiff, having failed in his original cause of action; was not 
entitled to recover costs. 

CIVIL AOTIOP~, heard upon exceptions to report by Gilmer, J., at De- 
cember Term, 1886, of MOORE Superior Court. 

This action was brought to recover possession of the land described 
in  the complaint. The plaintiff's title to this land was derived from a 
sale thereof, under executions issued against the defendants, made on 7 
August, 1879, and the deed of the sheriff therefor, executed on the 
next day. 

The answer of the defendants denied the material allegations of the 
complaint, except that it admitted the 'possession of the land. I t  alleged. 
as a defense, that the sale was brought about by and through the fraudu- 
lent practices of the plaintiff; that the executions under which such 
sale was made were irregular and void, having been issued upon judg- 
ments that were dormant, but which constituted valid liens, in their 
order, upon the land. 

I n  the course of the action the sale mentioned was set aside, (322) 
and the parties were, by order of the court, "restored to the status 
they occupied previous thereto, and without prejudice to the plaintiff's 
remedies from the lapse of time." The court further directed that a 
commissioner, for the purpose, sell the land, unless before a day specified, 
the defendants shall pay into court the sum of $1,000, to be applied to 
the payment of the judgments mentioned as the court might thereafter 
direct. 

Afterwards the court directed that the clerk should report in  writing 
the ju&ments owned by the plaintiff, upon which executions had issued 
and were in the hands of the sheriff at the date of the sale by him, at 
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which plaintiff became purchaser, and sale set aside--giving dates of 
the judgments; dates of the various executions issued; amounts of 
principal and interest; and returns by sheriff and costs-all itemized. 

The clerk accordingly made report, and the defendants filed exception 
thereto. Thereupon the court found the facts modified the report of the 
clerk, overruled the exceptions of thc defendants and entered judgment. 
The part of the case on appeal wllich it is material to report here, is as 
follows : ' "Thereupon the court finds the following facts: 

First, as to the Lilly judgment: 
On 10 July, 1869, the defendants herein, under sections 325 and 326, 

C. C. P. (now sections 570 and 571 of The Code), duly confessed judg- 
ment in  this court in favor of H. and E. J. Eilly for the sum of $200 
upon two notes-one for $167.16, dated 22 February, 1861; the other for 
$114.31, dated 19 April, 1861. The judgment was duly docketed in  this 
court, and executions issued thereon from this court, as found by the 
clerk. 

Said judgment, for value received, was duly assigned to James 4;. 
Currie on 7 January, 1879. 

(323) An execution was issued thereon on 10 April, 1879, and that 
on 30 May, 1879, a restraining order was duly granted restraining 

proceedings under the said execution for twenty days. By agreement of 
the parties to said action before the expiration of twenty days, the re- 
straining order was continued until 27 June, 1879, and the judge in- 
formed thereof. On 27 June, 1879, the judge continued the restraining 
order until 1 July, 1879. That said execution was in the hands of the 
sheriff on 7 August, 1879, when he sold the property described in the 
complaint. 

Thereupon the court overruled the first, second and third of defend- 
ants' exceptions relating to said judgment. 

O n  30 September, 1870, judgment was rendered in the Superior Court 
of Moore County in favor of T. B. Tyson, Alexander Kelly and W. T. 
Jones, trading as Tyson, Kelly & Co., to the use of Alexander Kelly v. 
N. D. J. Clark, upon a debt contracted prior to the adoption of the 
Constitution, for the sum of $228.22, with interest on $165 from 30 
September, 1870. 

No  execution issued thereon from 7 November, 1873, to 15 March, 
1877. 

The court sustains the defendants' first exception relating to this judg- 
ment, in  so far  as it is insisted that the clerk should not have found 
that an execution issued upon said judgment upon 20 March, 187h, and 
overrules the exception in other respects. 
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The court sustains the second exception, to the extent that the court 
holds that the said judgment was dormant on 7 August, 1879, the day 
of said sheriff's sale, but overrules the said exccption in  so far  as it 
claims that the defendant N. D. J. Clark should not be charged with 
anything on this judgment. 

The court holds, as a matter of law, that this judgment on the day of 
snle, constituted a valid and subsisting lien upon the property 
which was sold, and that the lien may be enforced i n  this pro- (324) 
cecding. 

Third, as to the E. L. Pemberton judgment: 
The court finds that, on 10 June, 1872, E. L. Prmberton duly re- 

covered, in a justice's court of Cumberland County, against the defend- 
ants, J. B. and N. D. J. Clark, a judgment for $137.20, with interest on 
$52.58, dated 19 April, 1861. The same was duly docketed in the 
Superior Court of Cumberland County on 28 October, 1872, and in the 
Superior Court of Moore County on 6 November, 1872. 

Upon notice, motion and proof, leave to issue execution thereon was 
duly granted, and an execution duly issued thereon on 16 September, 
1878, to the sheriff of Moore County. Another execution thereon was 
duly issued on 29 July, 1879, to the said sheriff, and was in his hands 
on 7 August, 1879, the date of said sale. 

The court overrules the defendants' exceptions as to this judgment. 
The court confirms the report of the referee, as modified by the fore- 

going findings and rulings. 
And the court doth declare and adjudge, in  accordance with said 

report and the foregoing findings, that the defendants, J. B. and N. D. J. 
Clark, are indcbted to James L. Currie, upon the judgment of H. and 
E. J. Lilly against J. B. and N. D. J. Clark, in the sum of $408.51, 
including costs, with interest on $200 from 20 August, 1885; and upon 
tho judgment of E. L. Pemberton against 9. B. and N. D. J. Clark, the 
sum of $207.85, including costs, with interest on $82.58 from 20 August, 
1885 ; and that N. D. J. Clark is indebted to James L. Currie, upon the 
judgment of Tyson, Kelly & Co., against N. D. J. Clark, in  the sum of 
$384.90, including costs, with interest on $165 from 20 August, 1885- 
all of which judgments were liens upon the lands, described in  
the complaint, on 7 August, 1879, the date of the sheriff's sale, (325) 
and had been duly assigned to the plaintiff. 

By agreement of the parties, no interest is to be charged from 12 
April, 1886, to 12 December, 1886, the date of the hearing of the said 
exceptions. 

I t  is further adjudged that the plaintiff do also recover against the 
defendants the costs of the action, to be taxed by the clerk. 
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And it appearing to the court that the defendant N. D. J. Clark 
has paid into the clerk's office of this court, under a former order herein, 
the sum of $1,000, it is ordered that the clerk shall pay over to the 
plaintiff the said sum, which shall thereupon be credited upon said 
judgments. 

And it is further ordered, that the defendants have until 10 July, 1887, 
to pay to the plaintiff the balance of said judgments, with interest, and 
the costs of this action, and if they, or either of them, shall fail to pay to 
the plaintiff the said balance of judgments, and the said costs of this 
action, on or before the said 10 July, 1887, it is adjudged that the lands 
described in the complaint herein, or so much thereof as may be sufficient 
to raise the amount due to the plaintiff for balance, principal, interest 
and costs of the judgments aforesaid, and the costs of this action, be 
sold at public auction, at the courthouse door, in Carthage, for cash, 
by or under the direction of D. A. McDonald, clerk, who is hereby ap- 
pointed commissioner for that purpose, after 30 days advertisement of 
the time and place of such sale, posted at the courthouse door, and four 
other public places in the county of Moore, and also published in some 
newspaper printed or circulated in  said county. 

That the plaintiff, or any other party to this action, may become 
purchaser on such sale; and that the commissioner make report of 

such sale to this court." 
(326) The defendants, having assigned error as follows, appealed to 

such sale to this Court." 
"1. I n  respect to the judgment and execution in case of Tyson, Kelly 

& Co., to use of Alexander Kelly, against N. D. J. Clark. 
The defendants except, because, while his Honor finds that the said 

judgment was dormant when the execution issued and came into the 
sheriff's hands, and at the time of the sheriff's sale, yet he adjudged that 

- said execution was entitled to be paid out of the fund, whereas the de- 
fendants insist that the execution issued on this dormant judgment was 
irregular, and ought to have been set aside on objection made by the 
defendant therein, and was not entitled to share in the fund. 

2. I n  respect to the omission of his Honor to respond to the applica- 
tion of the defendants, founded on proof, to free the land from the en- 
cumbrance improperly placed upon it by the conduct of the plaintiff in 
suing out an execution in the case of H. and E. J .  Lilly against N. J. D. 
Clark and J. B. Clark, during the pendency of this action, to wit:  on 4 
August, 1880, and causing it to be placed in the hands of the sheriff 
of Moore, J. J. Wicker, and directing a sale of this said land to be 
made, and bid off by his attorney of record, J. A. Worthy, Esq., at the 
price of $60, and a deed made therefor to him, without even crediting 
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the defendants with the $50; whereas, the defendants insist that his 
Honor, in his decree, should have set aside this sale, and ordered the 
shcriff's deed to J. A. Worthy to be set aside, and the land cleared from 
the cloud caused by said sale. 

3. Because his IIonor adjudged the whole costs of this action against 
the defendants, including the costs of the trial of the issue of fraud, 
found by the, jury in favor of the defendants and against the plaintiff." 

J o h n  W .  Hinsdale  for plccintiff. 
R. P. B u z t o n  for defendants.  

MEBRIMON, J., after stating the case.: The plaintiff alleged in his 
complaint a cause of action at  law, and the defendants in their answer 
alleged a defense equitable in its nature, and asked for equitable relief, 
as they might do under the prevailing system of civil procedure, and such 
relief was granted; but the court went further, and required the defend- 
ants to pay the plaintiff's judgments mentioned, which constituted 
successive liens upon the land, or if they failed to do so within a time 
specified, it directed that the land be sold and the proceeds of the sale 
be applied to the discharge of the judgments. This Court so in effect 
directed when this case was before i t  by former appeal. Currie  v. Clark,  
90 N. C., 355. I11 that case it is said: "The defense here is in effect 
an impeachment in equity of the title acquired by the plaintiff, and the 
relief cannot go beyond the setting aside the sale and restoring the parties 
to the stalus  they occupied previous thereto, and without prejudice to 
the plaintiff's remedies from the lapse of time since. This is the full 
measure of the defendants' equity, and i t  affects the plaintiff only by 
depriving him of an estate which he acquired by unlawful means under 
the form of legal process. The sale must therefore be set aside and the 
land again exposed to sale, the procecds arising from which will be paid 
over, according to the priorities of the several executions as they existed 
on the day of the sheriff's sale, which is thus put out of the way." 

The drfendants by their answer brought the judgments mentioned 
against them that belonged to the plaintiff, the executions issued upon 
them, and the sale of the land mentioned under them before the court 
in this action, asking equitable relief as to the executions alleged to have 
been irregularly issued. Thc court thus obtained jurisdiction of the judg- 
ments and the executions complained of and the land, and could 
in the exercise of its equitable authority, grant complete relief (328) 
and do justice, not only to the defendants, but as well to the 
plaintiff, within thc scope of the whole matter thus brought before it. 
I t  appeared that the judgments had become dormant, and that hence the 
executions issued upon them were irregular, and that they and the sale 
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of the land under them ought to be set aside, but i t  likewise appeared 
in  that connection, that the judgments having been duly docketed, not- 
withstanding their dormancy, constituted liens upon the land in favor 
of the plaintiff, and he was entitled to have the land sold to discharge 
them, if the defendant would not pay the money due upon them as they 
ought to do and have done. The court having obtained jurisdiction of the 
whole matter, as indicated above, had authority to  enforce the lien, and 
the orders and judgments to that end were appropriate and lawful. I t  is 
not true, as the defendants seem to suppose, that the liens of the judg- 
ments could be enforced only by the ordinary process of executions 
against the property of the judgment debtor-that is the usual way 
prescribed by statute; but when such liens come in question in an action, 
as in this case, where the equitable authority of the court is invoked, it 
may direct sales of the land or other property as the ends of justice 
may require. 

The second exception seems to have no application. I t  does not appear 
in  the record that any motion or application was made to the court to set 
aside the execution and sale complained of, or that the court took any 
notice of, or made any decision in respect to them. Nothing appears 
but simply the affidavit and the execution; they do not appear to have 
any connection or application. The mere exception without application 
must go for nought. I t  should appear in the record that the court made, 
or refused to make, some ruling, order or judgment to which i t  applies 
and has reference. Else this Court cannot see error. I t  would seem 

that if the affidavit was true that the execution and sale should 
(329) have been set aside, upon proper application, but we are not at 

liberty to decide that i t  ought or ought not to have been, because 
no ruling or decision of the court in such respect is before us for review. 

We think the third exception as to the costs in  the court below must 
be sustained. The plaintiff failed to recover the land, to recover which 
alone the action was brought. The defendants alleged, and established, 
an equitable defense, which rendered i t  expedient and just to administer 
certain equitable rights of the plaintiff, but the latter failed wholly to 
maintain the action as to the purpose for which it was brought. The 
case of VeslaZ v. Sloan, 83 N. C., 555, cited by the counsel for the de- 
fendants, is in  point. 

The judgment must be reversed as to costs, and in  d l  other respects 
affirmed. 

Affirmed, except as to costs. 

Cited: Hinton v. Pritcharrl, 107 N. C., 138 ; Patterson v. Ramsey, 
136 N. C., 566. 
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JAMES L. CURRIE, ADMINISTRATOR D. B. N. OF MALGOLM BLUE, v. N. D. J. 
CLARK, GUARDIAN OF MALCOLM CLARK. 

Statutes of Limitations and Presumptiom-Exce:ptiom at Trial. 

1. Section 18, ch. 65, Revised Code, was not a statute of limitation, but only 
raised a presumption of payment, which might be at any time rebutted 
by proof that the bond had not been paid. 

2. In the absence of any exception it will always be presumed that the con- 
duct of the trial and the judgment of the court below were correct. 

CIVIL ACTION, originally commenced before a justice of the peace for 
the county of MOORE, and carried by appeal to the Superior Court of 
said county, and tried before Cla~7c, J., at April Term, 1887. 

The material facts presented in the record are as follows: 
On 11 September, 1875, John McKay, administrator of Mal- (330) 

colm Blue, commenced an action against M. C. Clark and A. R. 
McDonald, administrator of Arch. Ray, deceased, before a justice of the 
peace to recover the sum of $200, alleged to have been due on a bond 
executed 7 June, 1858, by Malcolm Brown, Arch. Ray and M. C. Clark. 

On 25 September, 1875, judgment was rendered against the defendants 
in  said action for $200, interest and cost. 

On 29 January, 1881, the said M. C. Clark was. in certain proceedings, 
properly instituted, declared a lunatic, and the defendant, N. D. J. Clark, 
was duly appointed his guardian, and on 3 February, 1881, the said 
guardian moved, before a justice of the peace, to set aside said judgment, 
upon affidavit, because of the "mental inability of the said M. C. Clark," 
and for the want of service of summons on him. 

The motion was denied and the defendants appealed. 
Thereafter, John McKay having died, J. L. Currie was appointed ad- 

ministrator d. b. n., etc., and made party plaintiff, and by a judgment 
rendered at August Term, 1885, of the Superior Court, said judgment 
was set aside. 

On 25 August, 1885, the plaintiff commenced this action before a 
justice of the peace to recover the said sum of $200 and interest, alleged 
to  be due and unpaid on the bond, which was the subject of the former 
action. The defendant denied the execution of the bond, and as a further 
defense relied upon "the statute of limitations and the statute of pre- 
sumptions." Judgment was rendered by the justice of the peace against 
the defendant, from which he appealed to the Superior Court. 

I n  the Superior Court the jury, upon issues submitted, having found 
by their verdict "that M. C. Clark executed the bond sued on; that the 
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(331) same has not been paid, and that it is not barred by the statute 
of limitations or presumptions of paymentv-it was adjudged 

that the plaintiff recover the amount of the bond, interest and costs; and 
from the judgment the defendant appealed. 

John, Hinsdule for plainti#. 
No counsel for defemdant. 

DAVIS, J., after stating the case: The bond on which the judgment 
was rendered having been executed 9 June, 1868, and the summons in  
the action having been issued on 25 August, 1885, it is insisted by counsel 
for the defendant, that "it was presumed to be paid and barred by the 
statute of presumptions," and that the judgment of 25 September, 1875, 
having been set aside, could have no force and effect, and though the 
action in which that judgment was rendered was commenced within ten 
years, and the present action was commenced within less than a year 
after i t  was set aside, the judgment so set aside ('was equivalent to no 
judgment, whether remaining upon the docket or not." 

The bond sued on having been executed in 1858, there can be no 
question as to its being governed by the statute of presumptions (R. C., 
chap. 65, see. 18). This is not a statute of limitations, and no bar to a 
recovery, but only raises a presumption of payment, which may be re- 
butted; and, in view of the verdict of the jury, it is unnecessary for us 
to determine whether the second action, commenced within less than ,a 
year after the judgment in the former was set aside, would of itself 
repel the statutory presumption of payment, by relation back to the com- 
mencement of the first action, in  analogy to the provision contained in  
section 8, chapter 65, of the Revised Code, and in section 166 of The 

Code. 
(332) I t  appears from the record that the jury found, as a fact, that 

the "bond had not been paid," and if so, it makes no difference 
whether the action was commenced within ten years or after ten years. 

What evidence was before the jury, or whether there was any excep- 
tion to any evidence, does not appear; nor does i t  appear that any 
instruction was asked for, or that any given by the court was excepted to, 
and, in  the absence of anything indicating the contrary, we must assume 
that the finding of the jury was correct. There is no error. 

Affirmed. 
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DANIEL M. MORRISON v. JOHN G. WATSON. 

Constitution-Execution Sale-Homestea&Evidence-Burden 
of Proof-Opinion. 

1. It  is essential to the validity of a sale under execution issuing upon a 
judgment founded on a debt originating before the adoption of the con- 
stitutional provision for a homestead that a homestead be allotted to 
the execution debtor, unless it clearly appears that, at the time of the 
sale, the debtor did not own lands subject to execution of the value of 
one thousand dollars. 

2.  In such case the homestead should be allotted and the excess, if there be 
any, should first be sold, and if that is not sufficient to satisfy the execu- 
tion, or if there be no excess, then the lands embraced in the allotment 
may be sold. 

3. The onus is on the purchaser at execution sale to show that at the time 
thereof the debtor did not own real property of the value of one thou- 
sand dollars. (DAVIS, J., dissenting.) 

4. Upon an issue of the value of a particular tract of land, it is competent to 
admit the opinion of a witness founded upon a comparison with his knowl- 
edge of other lands in the vicinity. 

THIS was a civil action for the recovery of land, tried before (333) 
Connor, J., at the September Term, 1887, of RICHMOND SU- 
perior Court. 

The plaintiff claimed title to the land described in the complaint, by 
virtue of an execution sale and sheriff's deed made pursuant thereto. 

The defendant denied that the plaintiff was the owner of the land, 
or that he wrongfully withheld possession thereof. He  admitted being 
in  the possession. 

The following issues were, without objection, submitted to the jury: 
1. I s  the plaintiff the owner, and entitled to the immediate possession 

of the land described in  the complaint? 
2. Did the defendant, at  the time of bringing this action, unlawfully 

withhold possession thereof ? 
3. What damages is the plaintiff entitled to recover? 
The plaintiff put in  evidence a deed from Z. F. Long, sheriff, to him- 

self, for the land in  controversy, dated 26 August, 1882, which pur- 
ported to convey the land in dispute; also one hundred and sixty acres 
in  addition, made up of one tract of one hundred acres, one of fifty 
acres, and one of ten acres. The plaintiff also showed in evidence a 
judgment rendered at Spring Term, 1870; of the Superior Court of 
Richmond County, i n  favor of the executors of Stephen Pankey v. 
Thomas Watson, Peter Hanner and John G. Watson, for thirty-five 
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dollars, with interest on the same from 13 November, 1864, and the 
costs, docketed 17 May, 1870. Executions were regularly issued thereon 
until 4 October, 1873. On 20 October, 1873, the judgment was trans- 
ferred to Z. B. Moore. On 2 April, 1879, leave was given the plaintiff 
in said judgment to issue execution, and on 5 April, 1879, an execution 
was duly issued thereon, which was duly levied upon the land in con- 
troversy, and the sheriff proceeded, on 9 January, 1879, to sell, when 

the same was purchased by Z. B. Moore for the sum of forty 
(334) dollars. On the same day he transferred his bid and judgment 

to the plaintiff. The plaintiff showed in  evidence the note upon 
which the same was founded, executed by Thomas Watson, Peter Ran- 
ner and the defendant, John G. Watson, dated 13 November, 1863, and 
due twelve months after date. The plaintiff also showed in  evidence a 
judgment in  favor of Frank Sanford v. John G. Watson, dated June, 
1876, for $15.85, with interest from 6 May, 1860, upon which execu- 
tion issued 6 January, 1879. No homestead was ever allotted to the 
defendant. 

The plaintiff, for the purpose of showing that the lands of the de- 
fendant were, in  January, 1879, worth less than $1,000, and the 
amount of the judgment, after objection by defendant and exception 
to its admission, introduced W. I. Everett, who testified that he knew 
the land formerly owned by John 6.. Watson, Sr., but did not know the 
dividing lines. H e  knew where the dwelling was, also the twenty-five 
acres; that in  June, 1879, in  his opinion, from three ($3) to four ($4) 
dollars per acre was a fair valuation. H e  could not say as to the 
eighteen acres. The whole tract contained two hundred and twenty- 
seven (227) acres. I n  respect to the one hundred acres, he only knew 
its value by comparison with other similar tracts in  the neighborhood; 
had not been on i t ;  could not say how long before 1879 he last saw 
the lands. 

The plaintiff proposed to ask the witness the value of the one hun- 
dred acres. Objected to by the defendant, because the witness states 
that he cannot give the value of the land except by comparison with 
other tracts in  the neighborhood. Objection sustained; plaintiff ex- 
cepted. 

There was much other testimony as to the value of the lands. 
The counsel for the plaintiff requested the court to charge the jury: 

1. That there was no evidence that the defendant was worth, 
(335) in  June, 1879, one thousand dollars and the judgment, interest 

and costs, amounting to eighty-three dollars. 
2. That upon the whole evidence the plaintiff was entitled to recover. 
The court declined to so instruct the jury, and the plaintiff excepted. 

The court then instructed the jury that they could consider the whole 
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evidence, and, after ascertaining the value of the land, per acre, in  
June, 1879, they should make a calculation as to its total value. 

The court then explained to the jury the issues, and the way in  which 
the testimony should be considered with respect to them, and instructed 
them that they could consider the return on the execution, in passing 
upon the question whether the defendant had other property than the 
land covered by the sheriff; and that to recover in this action the plain- 
tiff must show, by a preponderance of the testimony, that the defend- 
ant's land was worth, in  June, 1879, less than one thousand dollars and 
the amount of the judgment, interest and costs, amounting to $83, and 
that the defendant had no other property which could have been sold 
to pay the judgment. 

The jury found the first and second issues in the negative. 
Motion for a new trial, for reception of the evidence objected to, and 

for refusing the instruction asked, and for error in  the instructions 
given. 

Motion denied. Judgment in accordance with the verdict. Appeal 
by plaintiff. 

No counsel f o r  plainiiff. 
C. W.  Til let t  for defendant. 

SMITH, C. J. NO homestead was allotted to t)le defendant in the 
course of these proceedings, and to the present action he opposes the 
defense that, without an allotment of his exemption, notwith- 
standing the debts antedated the Constitution, in order that the (336) 
debts might be satisfied from the excess, if sufficient remained to 
discharge it, out of the land in  exoneration of the homestead, the sale 
was illegal and the deed did not divest the title. 

This construction finds support in the ruling of the court, though not 
unanimous, upon the point in the elaborately argued and carefully con- 
sidered case of McCanless v. Plinchunz, 98 N. C., 358. 

While i t  is conceded that under the Constitution of the United States, 
as construed and applied to the exemption enactment, a debt previously 
created, and before the State Constitution was adopted, must be paid 
out of the debtor's estate, and the exemption must give way when it 
cannot be otherwise satisfied out of the debtor's property (Edwards v. 
Xearzey, 96 U. S., 595), yet the debtor possesses still the right to retain, 
exempt from sale, even at  the instance of such a creditor, whatever 
excess there may be in  his hands after the disposition of so much as 
may be needed to discharge the debt, and to have the inquiry made in 
the mode prescribed by law to have the fact ascertained previous to the 
sale. Should the sale of the part estimated to be sufficient turn out not 
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to be insufficient, the creditor may then have recourse also to the part 
assigned as exempt. The Code, see. 502, et  seq. The debt must be paid 
a t  all events, but the method of proceeding, in  appropriating the prop- 
erty liable, is a matter of legislative regulation. 

Were it an open question, it might admit of doubt, whether this must 
not be done in all cases by the assessors, as the statute provides, to 
render valid the enforcement of the process in the sheriff's hands, and 
before he undertakes to sell the real estate, instead of instituting such 
an  inquiry before the jury, in  an action to establish title and recover 
possession of premises thus sold. But i t  has been held that when the 

real estate is manifestly deficient, and it shall so appear after- 
(337) wards, such sale will be upheld upon the ground that no harm 

has come or could come to the debtor by reason of an omission 
to have a proceeding to ascertain if any homestead could be secured, 
and therefore i t  would have been useless and without detriment to the 
debtor. I t  is thus held in  Miller v. Miller, 89 N.  C., 402; Arnold v. 
Estis, 92 N. C., 162; Lozode~millc v. Corpening, ibid., 333; and other 
cases to same import. 

I n  fitilejohn v. Egerton, 76 N.  C., 468, the homestead had been set 
apart, but ineffectually, because not assigned by metes and bounds as 
prescribed by the statute, and the defendant, claiming under the 
sheriff's deed a full estate in  the land, had come into possession, and 
refused to admit thg exemption. The court, recognizing the right of 
homestead, but unable to restore possession to the plaintiff, suspended 
further action in the case until the plaintiffs could, in the regular way, 
have their exemption ascertained and set apart, giving them leave, on 

-.. filing a certified copy of the allotment, to move for a writ of possession. 
The interruption in  the progress of the cause grew out of the want of 
power in the court to have this done under its direction, and the neces- 
sity of pursuing the statutory requirements to secure the full benefits 
of the constitutional provision. 

SO, if the parties in  this case occupied to each other similar instead 
of reversed relations i t  would be safe to pursue the same course, and 
thus enable the debtor to rcgain his lost possession in furtherance of his 
legal right to retain possession until the sheriff, after causing his home- 
stead to be ascertained and its boundaries fixed, should make sale under 
his execution. Such is not the case before the court, but the plaintiff 
seeks to dispossess the defendant, by virtue of the deed of the sheriff, 
who sold, as the record shows, a large body of land to satisfy an incon- 

siderable debt, disallowing any right of homestead or any pro- 
(338) ceeding to find out whether the value of the land was not suffi- 

cient both to satisfy the debt and leave some portion to the debtor. 
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I t  has been repeatedly declared, and after an elaborate and exhaus- 
tive examination of the subject in  separate opinions settled by a ma- 
joritymof the members of the Court in McCanless v. E'linchum, already 
cited, that, without regard to the time or origin of the debt, the pro- 
visions of the statute for laying off the homestead must be observed, 
because the debtor has a right to the exemption if the debt can, with 
costs, be satisfied out of other lands, and to this end the assessors should 
allot, within the prescribed limits, so much as in their judgment is not 
needed to pay the judgment, subject, however, to the creditor's right to 
have the exempted part sold also, if the other, on such sale, proves 
insufficient and the debtor fails, in  any way, to provide for the unpaid 
residue. 

I n  the case referred to, Xerr imon,  J., uses this language: "The court 
ought to have instructed the jury to inquire particularly whether or not 
the land in  question was worth more than the debt of the execution 
creditor and the costs, including the costs of laying off the homestead 
of the execution debtor, and if they found that i t  was, then the plaintilf 
could not  recover, because it appeared that  tha homestead had not been 
laid off* as the law required, and in  that case t he  sherif had no  suficient 
authori ty  t o  sell the  land, and therefore his deed to the plaintiff was 
void." 

Many witnesses were examined i n  reference to the value of the lands 
a t  the time of the execution sale, to the reception of whose evidence, 
offered by the plaintiff, the defendant objected. To this exception to 
the course taken by the court, we have only to say that it has the 
sanction of the case from an opinion of which we have already quoted 
a part. 

The force of the objection to the witness Everett, first examined, 
being allowed to put in  an estimate upon the land, based upon the value 
of other tracts in  the neighborhood, is not apparent, for we do 
not see how otherwise, unless upon an actual sale of the lands (339) 
themselves, any reliable estimate could be arrived at. This 
must, of course, rest on the valuation given other similar lands, irre- 
spective of the effect of improvements. 

The references to Warren  v. Makely,  85 N. C., 12; Bruner v. Thread- 
gill, 88 N. C., 361, do not sustain the exception. I n  the first, an in- 
quiry as to the price brought upon a sale of an adjoining tract some 
twleve months before, simply made i n  this form, and with no intima- 
tion of further evidence of the similarity of their condition, or of any 
particulars that enter into an estimate of value, was ruled out. 

Similar proof was offered in  the other case of the value of a town 
lot opposite to that whose value was the subject of inquiry, and was 
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rejected as incompetent. Neither goes so fa r  as to deny to a witness the 
expression of an opinion of the value of certain lands founded upon the 
general value of other lands near thereto, for this is usually a safe, if 
not the only guide to the formation of a reliable opinion as to the value 
of that in  controversy. 

The issues submitted to the jury are the first three of those passed on 
at  a former trial, omitting the fourth, and which will be found in the 
case as reported in  95 N. C., 479, which was suggested in  the opinion 
then delivered. 

The instructions demanded and declined proceeded upon a misappre- 
hension of the point of inquiry, which is not whether a full homestead 
of $1,000 could be taken from the land and then enough left to satisfy 
the judgment, interest and costs, amounting to $83, but how much 
would remain for the use of the debtor after the discharge of the execu- 
tion, for if he could not get the full measure of the exemption, the 
debtor would still be entitled to what was not required after providing 
for such payment. So, the issue was not what is implied in the 
instruction requested, but would the debtor have any land left after 
satisfying the debt, and if so, i t  should have been ascertained and 

assigned, the neglect to have which done before the sale renders 
(340) the same void, and hence the plaintiff is not the owner. Such 

is the response of the jury to the question of the plaintiff's title 
and right to recover possession. 

The refusal to give the second instruction was also proper, for there 
was evidence to warrant the negative answer returned by the jury. 

The charge given is obnoxious to no just complaint of the plaintiff, 
for it requires him to show that the lands were worth less than $1,000, 
the maximum allowed for the homestead increased by the debt, interest 
and costs. I t  is based upon the erroneous idea that the debtor is only 
entitled to the exemption when he can get the full measure of the 
allowable value, while he is entitled to a fractional part of less value, 
if there be such excess over the demands of the writ, as truly as he 
would be to the large quantity, if i t  were sufficient to give him more 
without interference with the collection of what sum the demand re- 
quires. This, however, was favorable to the plaintiff and injurious 
only to the defendant. I t  is equally imperative that the debtor have 
exempt the excess, whatever i t  might bc, and a part as well as the whole. 

There being no suggestions of the defendant's owning other lands, we 
understand that there were none other than those mentioned in the case. 

The exceptions to the charge is general, pointing out no specific 
errors committed, and could not be, for this reason, noticed in the ap- 
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peal. We refer to  this case as reported in  95 N. C., 479, and to Miller 
v. Miller, 89 N. C., 402, i n  further elucidation. 

There is no error, and the judgment is 
Affirmed. 

DAVIS, J., dissenting: The judgment, upon which the executior~ 
under which the land was sold and purchased by the plaintiff, was for 
the recovery of a debt antedating the Constitution and laws pro- 
viding for homestead, and I do not concur in  the opinion that (341) 
the sale was invalid because the sheriff had not caused the 
homestead to be allotted, as I understand the decision of the Supreme 
Court of the United States in  Edwards v. Kearsey, 6 Otto, 595, re- 
ported i n  79 N. C., 664, and the decision of this Court in  Gheen v. 
Summey, 80 N.  C., 187; Earle v. Harrdie, ibid., 177, and Richardson v. 
Wicker, 80 N.  C., 172, in  conformity with that decision and immedi- 
ately following it. 

Article X, secs. 1 and 2 of the present Constitution, and the legisla- 
tive enactmcnts for carrying that article into effect, are void as to con- 
tracts made prior to the adoption of the Constitution, because they 
violate that provision of the Constitution of the United States, which 
declares that, "no state shall pass any . .' . law impairing the obli- 
gation of contracts." 

I n  Edwards v. Kearsey it is said: "Thc obligation of a contract in- 
cludes everything within its obligatory scope. Among these elements 
nothing is more important than the means of enforcement. This is 
the breath of its vital existence. . . . The ideas of right and 
remedy are inseparable." I t  will not do to say that the law affects the 
remedy and not the rights of the parties to the contract. I f  the law 
affecting the remedy impairs the obligation of the contract-lessens the 
value of the contract-it is void, and "it is immaterial whether i t  is 
done by acting on the remedy or directly on tho contract itself. I n  
either case it is prohibited by the Constitution." The italics are as 
reported. - 

I t  is also said in the same case: '(The remedy subsisting in a state 
where and when a contract is made, and is to be performed, is a part of 
its obligation, and any subsequent law of the State which so affects that 
remedy as substantially to impair and lessen the value of the contract 
is forbidden by the Constitution, and is therefore void." 

Following that decision, and referring to i t  as settling the (342) 
question, this Court in Gheen v. Summey, supra, said "The act 
of 1869 (The Code, sec. 502, et seq.), so far  then as it provides the 
machinery for laying off and allotting the homestead against debts con- 
tracted prior to 24 April, 1868, the date of the adoption of the Consti- 
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tution, is void, but perfectly valid as to all contracts entered into sub- 
sequent to that date." To the same effect was Earle 71. Hardin, supra. 

Again, referring to Edwards v. Xearsey, in  Ricl~ardson v. Wicker, 
80 N. C., 172, this Court not only said that the exemption "provided 
for by the Constitution of 1868 were not allowable against debts pre- 
viously contracted," but it was further said in  effect that it was the 
duty of the sheriff to have made the money on the plaintiff's execution, 
and that for his failure to do so the plaintiff could have maintained an 
action for such damages as he had sustained. I n  that case the sheriff 
had returned the execution without selling defendant's land, because 
the plaintiff had not paid nor tendered the fees for laying off the ex- 
emption. While it was held that the Legislature might repeal the 
penalty amercement for failing to scll under the execution, it is said 
that "there is no doubt he (the plaintiff) could have maintained such 
action," that is, for damages. 

I n  these cases it is held that the provisions enacted for carrying into 
effect Article X of the Constitution in  relation to homesteads are void 
as to contracts made anterior to their enactment; and I think these 
authorities, based as they are upon an acquiescence in  the decision of 
the Supreme Court of the United States in Edwwds v. Kearsey, in 
which the constitutionality of the law under which i t  is insisted that 
the deed of the sheriff, i n  the case now before the Court, is void, was 
the immediate subject of investigation, should be adhered to. 

Wilson v. Patton, 8'7 N.  C., 318; Albright v. Albright, 88 N. C., 238, 
and Arnold v. Estis, 92 N.  C., 162, so far  as the questions de- 

(343) cided by them are involved, may, I think, be easily distinguished 
from the case before us, and from the cases cited, and so fa r  

from being in  conflict, by the clearest implication they are in  harmony. 
I n  Wilson v. Putton the land was sold by the sheriff without laying 

off the homestead, but there were executions in his hands on old and 
new debts; there was more than enough money from the proceeds of 
the sale to satisfy the execution on the old debt, and the money being 
in the hands of the sheriff, he asked instruction of the court as to the 
application of it, and i t  was held that after applying enough of the 
proceeds to satisfy the old debts, the defendant (who made no question 
as to them) was entitled to an  interest in  any remainder not exceeding 
the value of his homestead. As against the executions on the old debts 
no question was raised as to the right of the sheriff to sell without lay- 
ing off the homestead, and the validity of the sale was not questioned. 

I n  Albright v. Albright, there were executions on old debts and new 
debts, and besides, there was a mortgage, and at the instance of the 
debtor (who made no question as to the old debts, and who did not ask 
for any allotment of the homestead) the court was asked to restrain 
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the sheriff from selling till conflicting rights and priorities of creditors 
could be settled, so that the land could be sold to the greatest advantage, 
and "free from all clouds." I t  was not even claimed as against the old 
debts that the sheriff should first lay off the homestead, and certainly 
not at the expense of any execution creditor on an old debt. 

I n  Arnold v. Estis, the execution creditor was the purchaser. The 
judgment was on old and new debts, blended, and the land was sold by 
the sheriff without having the homestead allotted. I t  was held that the 
sale was void, and i t  was put upon the ground that it was the fault of 
the purchaser in blending the old and new debts and selling under both; 
and the Chief Justice, quoting Mebane v. Layton, 89 N. C., 396, 
said: "A sale without laying off the homestead, unless in case of (344) 
the several exceptions mentioned above, is unlawful and void." 
One of the "several exceptions" alluded to was on an old debt; and is 
not the inference irresistible that a sale under an execution on an old 
debt would not be "unlawful and void?'' What other possible inference 
could be drawn? 

I n  Miller v. Miller, the sale was made by the sheriff without allotting 
the homestead, and the sale was held to be void; and though the reason- 
ing in  that case was in  conflict with the authorities cited, the decision 
was not. 

I think it is conceded that the execution on an old debt must be satis- 
fied, at  all events, before the debtor is entitled to a homestead, and that 
the execution creditor is not bound by the valuation that may be placed 
upon the debtor's land by the assessors or appraisers, and if the excess, 
when sold, does not bring his debt, then he may sell the homestead 
which has been allotted; and if so, why require the creditor to do the 
vain thing of paying the cost of an allotment i n  which he has no in- 
terest whatever, and by which he is n6t bound? 

I t  is admitted that if the debtor's property is sufficient to pay the 
debt, it must be paid at  all events, homestead or no homestead. I n  
fact, i t  would seem that no one would be bound by such an allotment, 
for, as in  the case of McCanless v. Blinchum, the execution debtor made 
no claim to the homestead. H e  had sold (whether fraudulently or not) 
what interest he had in  the land, and was bound by that sale. The 
alleged fraudulent vendee, who claimed the land, clearly was not bound 
by it, for he claimed title, under the debtor's deed, adverse to every- 
body; and if his purchase was not fraudulent, then his title was good 
against everybody; if i t  was fraudulent, then i t  was not good against 
the execution creditor; so the creditor in whose favor there is a judg- 
ment and an execution on an old debt is driven (not at the instance 
of the execution debtor or any one else claiming title or interest 
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(345) in the land) to the expense of having a homestead allotted, 
which allotment, when made, is binding on no one claiming title 

to the land. I f  this is not such a change in  and obstruction to his - 
remedy, as i t  existed prior to the change, as impairs the value of his 
contract, I am a t  a loss to conceive what change in the remedy could 
do so. 

But it may be asked, if a debtor has $10,000 worth of land, must i t  
be sold without allotting the homestead, because the creditor has an old 
debt judgment and execution? My answer is, the debt being an old 
one, i t  is a matter with which the creditor has nothing to do. I t  is 
the duty of the sheriff, if the defendant i n  the execution has property . 
not exempt by the law, as it was prior to April, 1868, to sell enough . 
of i t  to satisfy the execution; and, in doing so, i t  is his further duty to 
sell to the best advantage he can. and if the debtor has more t h a i ~  u 

enough to satisfy the execution he may, without expense to anybody, 
designate what property shall be sold, and the sheriff would not be 
justified now, any more than he would have been before 1868, in  selling 
unlawfully $10,000 worth of land to satisfy an execution of $100. 

As has been said, i t  is the duty of the sheriff to sell to the best ad- 
vantage. H e  sells only the interest of the defendant, and if by his own 
denial of the sheriff's right to sell, or by any obstructive act of his own, 
his interest brings at public sale only a small portion of its worth, the 
purchaser gets i t  and it is the debtor's own folly. The only valuation 
by which the execution creditor is bound (the debt being any one of 
the excepted classes) is that of the highest bidder; and I think Little- 
john, v. Bgerto~z, and like cases, decided by this Court in  regard to old 
debts were, with Edwards v. Kearsey, overruled by the ultimate de- 
cision in  the last named case. How far the Legislature may control or 
change the remedy, without vioIating the Constitution, has been the 
subject of much discussion in the courts of the states and of the United 

States. There is an able and elaborate discussion of the ques- 
(346) tion by Chief Jusiice Taylor in  Jones v. Crittenden, 1 C. L. 

Rep., 385, in  which the stay-law, passed in 1812, was declared 
unconstitutional and void as impairing the obligation of contracts, and 
similar decisions have since been made. in  Barn~s  v. Barnes, 8 Jones, 
366, and in  Jacobs v. Smallwood, 63 N. C., 112. 

I think, as a result of the discussion, i t  has been settled that the 
Legislature has the power to alter the law ~ s p e c t i n g  the remedy or to 
abolish one tribunal and substitute another, provided there is an efi- 
cient remedy left or substituted, and one that will not impair or lessen 
the value of contracts. 

Stay-laws have been declared unconstitutional as to antecedent con- 
tracts, as impairing their obligation, and though i t  has been said, and 
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truly said, by Justice Merrimon, in McCanlms v. Flinchurn, that "the 
law favors the hon~estead," yet the decision of the Supreme Court of 
the United States in  Edwm& v. Kearsey, and the authorities there 
cited, seem to me conclusive that, under the Constitution of the United 
States, i t  cannot confer that "favor" at  the expense of a creditor whose 
debt antedates the homestead law. 

I t  is with much diffidence that I dissent from the opinion of a ma- 
jority of the Court in  a matter fully discussed and carefully considered, 
but I am unable to take the same view of the Constitution, and of the 
force and effect of the ruling of the Supreme Court of the United States 
in Edwards v. K e m e y ,  as that which has impressed them, and T have 
felt i t  my duty to exprcss nly nonconcurrence, and, as briefly as I could, 
my reasons therefor. 

Cited: Long v. Walker, 105 N.  C., 99, 109; VanXtory v. Thornton, 
112 N. C., 220; Corey v. Fowle, 161 N. C., 189. 

JOHN G. SMIT'H, ADMINISTRATOR OF R. KING, v. W. J. BROWN ET AL. 

Administration--Executo~s and A4dministrators-Statute Limitations 
-Real Assets-Judymmt, When  Conclusive. 

1. While the same defenses are available to the heir or devisee of lands, 
sought to be subjected to sale to constitute assets for the payment of 
debts, as to the personal representative of the decedent, yet if the claims 
which are thus sought to be satisfied have been reduced to judgment 
against the personal representative, that judgment is conclusive upon 
the heir or devisee, unless it can be shown it was procured by collusior~. 

2. The heir or devisee may, however, show that, although there has been 
judgmen't against the personal representative, the personal estate has 
not been fully administered, or that there has been a dcvastuvit, and the 
remedies against the administrator or esecutor have not been exhausted. 

3. A personal representative who seeks to subject descended or devised lands 
to make assets for the payment of debts represents the crcditors of the 
estate; and as he in that capacity would be subject to any defenses .the 
heir or devisee could establish, so he is entitled to any benefit or excep- 
tion which they might have in prosecuting the action against him. 

4. The opinion of the court delivered in this action at  former term (99 N. C., 
377), is affirmcd. 

5. Bevers v. Park, 88 N. C., 456, is commented upon. 
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THIS is a petition to rehear this appeal, the cause having been argued 
and an opinion filed and judgment delivered therein at  last term. (See 
99 N. C., 377.) 

W .  8'. French for plainlif. 
E'. McNeill and T. McMeill for defendants. 

SMITH, C. J. This proceeding, as will be seen in  the report of the 
case when before us on the former appeal, at  the last term, is prosecuted 
by the plaintiff, administrator de bonk non cum testamento annexo of 

R. King, against the defendant Brown, the removed executor 
(348) and the others, devisees of the testator, to subject divers tracts 

of land that have come to them to the payment of the testator's 
debts. I n  the progress of the cause the plaintiff was required to file a 
detailed and specific statement of the claims to be provided for, which 
the personal estate was not adequate to meet, and i t  was necessary to 
sell the lands. The list was furnished, and to the debts thus enumerated 
therein the defendants, to whom said devised lands belong, interpose a 
defense, alleging that each and all of said claims are barred by the 
lapse of time, and ought not to be enforced against the real estate left 
by the testator. Tho controversy is narrowed to this single point, and 
the issue as to the statutory obstruction thus set up is in  substance and 
legal effect between the creditors represented by the plaintiff, but not 
individually, in the action, and the devisees contestants, who claim to 
hold the real estate free from the testator's debts. 

The validity of these unsatisfied demands, reduced to judgment, and 
the sufficiency of the defense made thereto, were considered and passed 
on when the first appeal was heard and disposed of. The same point 
is presented, in the application now before us, for reconsideration of 
the ruling then made, and the same argument, urged with earnestness 
and confidence in  support of the decision in  the court below, which then 
failed to convince us of its correctness, has not displaced the conclu- 
sions to which our minds were led. 

The contention was, as i t  is now, that the statute began to run against 
claims which became due by the deceased, before the changes intro- 
duced in  the Code of Civil Procedure, at  the date of his death (Rev. 
Code, ch. 65, sec. 11) and against such as became due since, from the 
qualification of the executor, and in  both cases completed its course 
seven years thereafter (The Code, sec. 153, subsec. 2), and in  neither 
was its running intercepted or delayed by a suit begun before that time 

expired, and prosecuted to final judgment against the personal 
(349) representative. Upon an  examination of these enactments, which 

are not in terms entirely similar, it will be seen that the first 
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requires creditors to "make thcir clainis" within the designated time, 
or, failing to do so, they will "be forever barred," having reference to 
the creditor's inaction meanwhile, and i t  is too plain to need argument 
to show that creditors who do sue and reduce their debts to judgment 
make their claim in  a most efficient manner in doing so. Of whom else 
could the demand be made, unless of him who represents the debtor, 
and has in his hands the personal and may have the proceeds of the 
real estate sold, when necessary to increase the assets to a sum sufficient 
to pay the indebtedness? Wherc such presentation of the debt is made 
and followed by an action, the requirements of the act of I715 are met, 
and it can have no further application. After thc rendition of judg- 
ment, a new cause of action, between living persons, springs up, where 
any action can be maintained, and is enforced under other and differing 
statutory provisions, and none can be supported upon the original cause 
of action against the representative or any one else. 

The argument to the contrary derives apparent snpport from the 
reasoning, none from the ruling, in  Bevers v. Park, 88 N .  C., 456, the 
erroneous inferences drawn from which we rndeavored to correct in 
Xpeer v. James, 94 N.  C., 417. We now propose to add to the latter by 
reference to previous positive and direct adjudications upon the ques- 
tion of the effect of a judgment rendered against the personal representa- 
tive, where it is sought to subject the descended or devised lands to its 
satisfaction, by converting them into assets in aid of the personal estate. 
The cases to which we refer were bills filed in the court of equity by 
the personal representative to have his expenditures, in excess of assets, 
reimbursed out of the real estate. 

I n  Williams v. Williams, 2 Dev. Eq., 69, Rufin ,  J., delivering (350)  
the opinion, thus speaks: "It is only a debt in  this Court, upon 
its principle of substitution, which places the administrator here 
as the law does-an assignee of the debt. No injury can arise to the 
heir, but rather a benefit, by the jurisdiction. The personal estate is 
still the primary fund, and hence the administrator de bonis non is a 
necessary party, and the heir is at full liberty to show assets in  the hands 
of either the first or last administrator. The  debt is fixed conclusively 
by  a judgment at law against the administrator, unless the heir can show 
collusion." 

Still more explicitly, and in elucidation of the law established in this 
State for the settlement of claims against deceased debtors out of their 
estate, Henderson, C. J., thus speaks in  S a n d m  v. Sanders, id., 262, 
decided at  the ensuing term: "The conclusive effect of that suit," re- 
ferring to a previous decree, "arises from the peculiar relation subsisting 
in, our law (the italics are his) between the personal representative and 
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the heir. I call it peculiar, for I believe i t  nowhere else exists. Here 
they are .reat strange~s,  as they are in England, but there is a quasi privity 
between them, as the former defends as well for the heir as for the other 
creditors, the legatees and next of kin. The judgment against him, in 
the absence of fraud, is conclusive upon all, except as to the plea of fully 
administered. The law allows the heir to contest that when brought in 
to show cause, not why the creditor should (not omitted) recover his 
debt, but why he shall not have his judgment, obtained against the execu- 
tor or administrator, levied out of the real estate." 

The practice then prevailing, when the devisee or heir was brought in 
to show cause why the land should not be sold and the proceeds applied 
to the judgment, differs in no respect, so fa r  as the principle is con- 
cerned, from that introduced in the act of 1846, which requires the rep- 
resentative himself to pursue the real estate, and to cause so much of i t  

to  be converted into assets, by a sale, as may be needed, and to be 
(351) put in  his hands and used in a due course of administration in 

like manner as the personal assets. 
The same defenses, and none others, are open to the heir and devisee, 

whichever course may be pursued, and the judgment equally concludes 
that arising out of the lapse of time. I f  the suit were upon the original 
debt due by specialty, it not being merged in the judgment, no statutory 
bar would be in  the way, as there was no limitation upon such causes of 
action under the law then existing, but only a presumption, raised from 
the lapse of time, liable to be rebutted by proper proof, that the debt 
still subsisted under the former method of proceeding by scire facias. 
So where the personal representative, against whom the indebtedness is 
established by final judgment, pursues the real estate, the heir and 
dvisee are, for similar reasons, concluded from setting up a defense 
under the statute of limitations. 

Again, under the act of 1715, if the judgments were out of the way, 
and the representative was sued, he could not avail himself of its pro- 
tection, because he had not fully administered and discharged himself 
of the trust. The present plaintiff, it is found as a fact, has made 
$1,100 out of funds of the estate delivered orrer to him by the removed 
executor, and this would have defeated the plea when interposed, accord- 
ing to the ruling in Cooper u. Cherry, 8 Jones, 323-330, recognized since 
in  McKethan v. McGill, 83 N.  C., 517; Rogers v. Grani, 88 N. C., 440; 
Morris v. Xyme, id., 453. 

Again, the personal estate must be exhausted or its deficiency ascer- 
tained before the land can be charged, and this condition includes the 
recovery of wasted assets upon the bond or against the representative, 
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as we have shown in  Lee v. Beaman, ante, 294. And this necessity arises 
out of the relations of the two classes and kinds of property towards 
the creditors, which require the application of the one to the indebtedness 
first, and charges the other only so far as is required to make up 
a deficiency; and to enable thc heir and devisec to disprove the (352)  
averment of such sufficiency, they are severally brought into 
court. 

r 1 Illere are, however, two, perhaps more, of the judgments that belong 
not to the class which we have been considering, and were rendered upon 
debts incurred under the operation of the present law of limitations. 
They arc in  favor of James A. Philips and W. B. Fort. The substituted 
enactment bars an action "not begun by any creditor of a deceased per- 
son against his personal or real representative within seven years next 
after," etc., contemplating a creditors' suit against a real as well as per- 
sonal representative in  some cases, and hence i t  is said that what would 
be a defense to the one is equally so to the other. As we have seen, the 
creditor does not directly sue the devisee to obtain satisfaction out of the 
devised, nor the heir, to obtain i t  out of the descended lands. 

The creditor has access, by legal process, to the personal representative 
alone, to compel the appropriation to the debts of the trust fund that 
goes into hands virtute oficii, or to coerce him by an adversary action 
against him and them, in which the same result is reached by the action 
of the court i n  having the lands sold and the fruits of the sale thus 
applied. Pelletier u. Xaunders, 67 N. C., 261. 

I t  may be that the insertion of this term, "real represemtatiue" in the 
new, not found in  the old statute, had reference to an action given to a 
j~dgment  creditor, who acquired the lien in the debtor's lifetime, against 
the heirs, in the Code of Civil Procedure, see. 325, and those following, 
which, though then in force, have been omitted in The Code; and actions 
to enforce a specific performance of contracts for the conveyance of 
lands, or for tho foreclosure of mortgages and trusts upon land, may 
have bcen contemplated. 

But a much wider scope has been given to the words in  Xyme v. 
Badger, 96 N.  C., 197, and in Andres v. Powell, 97 N .  C., 155, and a 
construction adopted which places both kinds of representatives 
upon the same footing, and affords a like protection to each estate (353) 
by the lapse of time. I t  is difficult to reconcile these conflicting 
adjudications, and we forbcar to express an opinion upon the apparently 
repugnant ruljng, until it shall becorne necessary to do so. The creditors 
are not before us, and our opinion is asked only with a view of ascer- 
taining the probable amount to be raised out of the lands; and as other 
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unmentioned creditors may come in  and add to the aggregate by proving 
their debts, so would these not be concluded by our opinion. I t  would 
be otherwise if they were parties to the suit. 

Leaving these claims open for adjudication when hereafter presented, 
if contested, our opinion involves the necessity of selling the land and 
the overruling the judgment i11 the court below, and affirming that 
brought under review. 

The other and remaining error assigned is in  putting a construction 
upon the saving clause contained in section 164 of 7 he Code, which, it 
is argued with earnestness, has no application to the case i n  whose sup- 
port i t  is cited. The fallacy under which the criticism upon the lan- 
guage of the court labors, lies in a misapprehension of the facts to 
which i t  applies. 

The contest is about the creditor's action and the bar set up thereto, 
defended, i t  is true, by the plaintiff, but only in  his assuming the credi- 
tor's place. Now, the creditor could not sue during the interval between 
the removal of the executor and the grant of letters to his successor. 
As the action was not barred at  the time of the removal, we deem him 
to stand substantially in the position of one who has a debt against the 
deceased, not barred at  his death, to whom the statute gives the enlarged 

I time, and in such case we understand the counsel for the defendants to 
concur. This protection thus being given, he was entitled to the benefit 

of i t  when the plaintiff', recognizing the validity of the debt, 
(354) sucs, as it was his duty to do, for all the creditors, thus dispensing 

with a further movement on the part of this creditor, and arrest- 
ing the running of the statute against them. I t - i s  essentially of the 
nature of a creditor's bill, as it i s  prosecuted on behalf of all, and the 
statute ceases as to all at  its commencement. Dobsoa v. Simonton, 93 
N. C., 268. 

I n  truth, except for the purpose of establishing the debt, no action 
can be brought by a creditor, except on behalf of himself and all others, 
to have an appropriation of thc assets. Willcins v. Finch, Phil. Eq., 
355; Moore v. Miller, id., 359; The Code, sec. 1448. 

Except as to the claims not passed on, the judgment is affirmed. 
Petition refused. 

Cited: Lofig v. Oxford, 108 N .  C., 281; Lee v. McXoy, 118 N. C., 
523, 525 ; Publishing Co. v. Barb'ar, 165 N. C., 490. 
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N. H. GODWIN ET AL. V. HINTON MONDS ET AL. 

Jzcrisdic t~io~Assignment  of Error-Appeal-Motion to  Vacate 
Judgment .  

1. A judge of the Superior Court has no jurisdiction to hear and determine 
actions or interlocutory motions and orders therein without the county 
in which such actions may be pending, unless by the consent of the 
parties thereto. 

2. The consent nrcessary to give jurisdiction to hear in a county other than 
that in which the action is pending must affirmatively appear in the 
record; and if it does not, the error may be assigned in the Supreme 
Court. 

r l Lrers is a motion to vacate a judgment rendered in an action pending 
in CUMBERLAND Superior Court, heard before Shepherd,  J., in Chambers 
at Wadcsboro, in the county of Anson, on'4 October, 1888. 

I n  this action the plaintiffs obtained a judgment for the want 
of an  answer; the defendant moved, upon affidavits, before a ( 3 5 5 )  
judge at  chambers, to set that judgment aside, etc., because of 
their "mistake, inadvertence, surprise, or excusable negligence." Tliere- 
upon the judge made an order : 

"That the clerk of the Superior Court of Cumberland County issue 
notice to the plaintiffs to show cause at  chambers at  Wadesboro, on 7 
September, 1888, why the execution and writ of possession issued i11 this 
cause, and now in  the hands of the sheriff of Harnett County, should 
not be set aside, and-why the judgment in this cause shall not also be set 
aside and the case reopened to be tried upon its merits." 

Afterwards at Wadesboro, in the county of Anson, the court heard the 
motion upon the merits, and made an order setting the judgment coni- 
plained of aside, the plaintiffs appealed. 

F. P. Jones  for plaint i fs .  
B. P. R u x t o n  and H .  IMcD. R o b i m o n  ( b y  br ie f )  for defendants. 

MERRIM~N, J. There is no statutory provision that confers upon a 
judge authority to hear and determine upon its merits a motion to set 
aside 22 judgment in an action pending i n  the Superior Court elsewhere 
than in  the county in whose court the action is pending, and this cannot 
be done in the ordinary course of procedure. 1WcNeill v. Hodges, 99 
N .  C., 248. 

Thc parties to the action might, by cornmion consent, allow it to be 
done; but such consent should certainly appear in a writing signed by 
the parties or their counsel, or the judge should recite the fact of consent 
in the order or judgment he directs to be entered of record-which is the 
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better way; or such consent should appear by fair  implication from what 
appears in  the record. This is necessary because, without such 

(356) consent appearing, the court would have no authority to hear and 
determine the motion and grant the judgment. Thc consent is 

essential to  the valid exercise of the authority, and it must appear to 
have been given. B y n u m  v. Powe,  97 N .  C., 374; Gatewood v. Leak,  
99 N. C., 363. 

I t  does not appear in this case that the plaintiffs gave such consent 
in a writing signed by them or by their counsel, nor is the fact of such 
consent recited in the judgment by the court, nor does i t  appear that the 
plaintiffs or their counsel were present at  the hearing of the motion, and 
did not object, thereby implying such consent. 

I t  was contended on the argument that the plaintiffs did not exccpt 
and assign as error that the judge heard the motion and gave judgment 
in  the county of Anson. That is so; but i t  does not appear upon the 
face of the record in some way, as i t  should do, that the court had 
authority to give the judgment, and therefore the objection might be 
taken here, in the absence of any formal exception or assignment of 
error. Generally, the court could not exercise such authority, it could 
do so only by consent of the parties, and therefore the consent must 
appear in  the record. B y n u m  v. Powe,  supra, and the cases there cited. 

So much of the order as sets aside the judgment must be reversed, 
and the motion heard and disposed of according to law. 

Error. 

Cited:  T a y l o r  v. Pope,  posl, 368; Al len  v. R. R., 106 N. C., 523; Fer-  
til izer Co. v. Taylor ,  112 N.  C., 145; Ledbetter v. Firmer, 120 N. C., 
451; H e n r y  v. Hill iard,  ?;bid., 484; Herr ing  v. P u g h ,  126 N. C., 860; 
Bank v. Peregoy, 141 N. C., 296; Clark v. Afachine Co., 150 N .  C., 375; 
Cahoon, v. Brinlcley, 176 N. C., 7 ;  Gaster v. Thomas ,  188 N .  C., 349. 

. J. C.  BARFIELD v. P. H. TURNER ET AL. 

Pleading-Process-Ma1iciou.s Prosecution. 

1. The term "color of process," means process sufficient and apparently valid. 
2. A complaint which alleges that the plaintiff was arrested and imprisoned 

under color of process by persons represented to be officers of the law, 
by means whereof he sugered damages, does not allege a sufficient cause 
of action, although it may charge that such arrest and imprisonment 
were illegal, wrongful, and without authority. 
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3. I n  an action for malicious prosecution the complaint should allege that 
the process was void, or was issued without probable cause, or that it 
was prompted by malice, and that the proceedings thereunder have ter- 
minated. 

Tms is a civil action, tried before BoyLir~, J., at Fall  Term, 1886, of 
MONTGOMERY Superior Court. 

The following is a copy of the material portion of the complaint: 
"1. That on or about 13 February, 1885, the defendant W. E. Hudson 

assaulted and arrested the plaintiff under color of process sued out by 
the defendant W. W. I-lailey before the defendant D. C. Ealdwin, and 
brought the plaintiff before the defendants Baldwin and Turner, justices 
of the peace. 

"2. That defendants Turner, Hudson, Baldwin, and Hailey, on or 
about the time aforesaid, illegally, wrongfully, and without legal au- 
thority, caused plaintiff to be imprisoned in the dwelling-house of said 
Hailey, and also in the common jail of Montgomery County, whereby 
he was deprived of his liberty for a long time. 

"3. That while under arrest as aforesaid; and during said imprison- 
ment, the plaintiff suffered great pain in body and mind, and was ex- 
posed and injured in  his credit and circumstances, and prevented 
from carrying on his business, and incurred expense in obtaining (358) 
his liberation from said imprisonment, to his damage two thou- 
sand dollars. 

"Wherefore, plaintiff demands judgment," etc. 
The defendants filed an answer to the complaint, but on call of the casc 

for trial, demurrcd ove tenus to the complaint, for that i t  appeared upon 
the face of the complaint that defendants were acting under color of 
process, and that there were no avermonts of malice nor of want of prob- 
able cause, nor that the said cause in  which the process was issued has 
been terminated. 

Whereupon, i t  was considered by the court that the demurrer be sus- 
tained and the action dismissed. 

Judgment against plaintiff for costs, from which he appealed. 

John Devereux, Jr. (Douglas & Shaw filed a brief) for plainlif. 
No counsel for defendants. 

MERRIMON, J. The  cases of Garrett v. Trotter, 65 N. C., 430; John- 
son v. Finch, 93 N. C., 205, and Halstead v. Xullen, id., 252, and like 
cases, relied upon by the plaintiff, have no proper application here. H e  
does not allege a good cause of action, imperfectly or defectively; he 
fails to allege a cause of action at  all; "the complaint does not state facts 
sufficient to constitute a cause of action." 
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BARFIELD 9. TURNER. 

The court must be able to see a sufficient cause of action alleged in the 
complaint; it may be imperfectly and, therefore, d e m u r r a b l e t o  be de- 
murred to-or admitted in the answer or denied therein and proven on 
the trial; else the defendant may move to dismiss the action upon the 
ground that no cause of action is alleged. 

The plaintiff alleges that he was arrested by one of the defendants, 
u n d e r  color of process sued out by another defendant, before a 

(359) justice of the peace, also a defendant, and taken before him and 
another justice of the peace, also a defendant, and that while so 

arrested he suffered and sustacned damages. By color of process is meant 
process sufficient in form and apparently valid. So, accepting the allega- 
tion in this respect, the plaintiff alleges no cause of action; he mas law- 
fully under arrest until i11 some proper way discharged, and the allega- 
tions that he was "illegally, wrongfully, and without legal authority" 
imprisoned, have no force, because he was arrested; and, taking the 
allegations altogether, he was imprisoned under color of process. The 
complaint does not purport to allege but a single cause of action, and the 
allegation of imprisonment is intended as matter of aggravation. What 
the character of the process was does not appear, but the inference is 
that it was apparently sufficient; and, whether civil or criminal, it must 
be taken that upon its face it warranted the detention of the plaintiff in 
the jail. I t  may have been a warrant of arrest in a civil action, or a 
state warrant in a criminal action; in either case the plaintiff may have 
been, apparently was, lawfully so detained until discharged according 
to law. 

I t  was contended on the argument that the court can see that a cause 
of action for trespass against the person is alleged. This is a misappre- 
hension as to what the court may do in such a case. No such distinct 
cause of action is formally alleged; but one cause of action purports to 
be alleged; and the court sees all the allegations of fact, taken together 
confusedly, and determines whether a cause of action is formally alleged. 
Thus, taking the allegations all together, a cause of action for such 
trespass is not alleged, because the arrest and imprisonment complained 
of were by co!or of process. 

The plaintiff does not allege that the process was void, or that 
(360) it was groundless, or that it was issued without probable cause, or 

that it was prompted by malice, or that it was ended. The sub- 
stance of theee things he should have alleged if he intended to allege a 
cause of action for malicious prosecution, as i t  seems he intended to do. 

Affirmed. 

C i t e d :  Ely v .  Davis ,  111 N. C., 26. 
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FREI). H. STITH, EXECUT~R OF N. L. STITH, V. ALBERTA B. JONES ET AL. 

1. Where the judge assigned to hold the courts of a district granted a re- 
straining order, with a rule to show cause, returnable on a day after the 
close of the circuit, and before the resident judge of the district: Held.  
not to be erroneous, and that the resident judgc thereby acquired juris- 
diction of the matter. 

2. Where lands were devised to two persons, both of whom were appointed 
executors, charged with the payment of certain debts, and one of the 
executors, claiming a part of the land under a deed subsequent in date 
to the execution of the will, had entered thercon and was proceeding to 
operate it as mining property, and it appearing there. was some danger 
of waste of the property, and the solvency of the vendee-executor was 
doubtful: IIcld, to be a proper case for the appointment of a receiver. 

3. But the court erred in directing the recciver to take possession arid con- 
trol of the mines, and machinery for operating thc samc, without giving 
the defendant an opportunity to file a bond to secure the payment over 
to the receiver, of any proceeds therefrom, as the court might subse- 
quently direct. 

4. Where lands have been conveyed to one who is also a devisec in a will 
which rnalies another disposition thereof, and the vendee takes benefit 
under the will, he must submit to thc provisions of thc will in respect 
to the land. 

THIS was a motion for the appointment of a receiver, made (361) 
irr a cause pending .in DAVIDSON Superior Court, and heard 
before Mon,tgornery, J., at Chambers, in  Concord, on 22 December, 
1881. 

N. I;. Stith died in  February, 1818, having, on 6 Junc, 1874, made his 
will, which has been duly proved, and therein appointed as executors his 
son, the plaintiff, Frederick H. Stith, his daughter, the defendant 
Alberta B. Jones, and two others, of whom one died in the lifetime of 
the testator, and the other refused to qualify, thereby devolving upon 
those named the execution of its trusts. The will, among other things, , 
contains this provision: "The debt due to Turner W. Battle (the refns- 
ing executor) for money borrowed, and for which he has my note, with 
A. 16. Stith (the executrix) as security, for two hundred and fifty 
dollars ( $250 ) ,  with interest on it, I want paid as soon as practicable, 
and herewith make this debt a special charge on my estatc. 1 herewith 
direct my exccutors, hereinafter named, to sell my Ward Gold Mine 
and land embraced in same tract; also my gold mine and tract of land, 
known as the Hargrave land, as soon as practicable, and after paying 
T. W. Battle his debt, to pay a note to the Bank of Mecklenburg," and 
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other enumcrated debts; and then he proceeds to say, after paying said 
debts, "the money arising from the sale of the Ward and Hargrave 
tracts of land I give to my son, Frederick H. Stith, and my daughter 
Alberta Bassett Stith, share and share alike." Subsequent to the mak- 
ing of the will, on 14 January, 1876, the testator executed a deed for 
the recited consideration of $800, to the said Alberta B., wherein he 
convcys to her in fee, by defining boundaries, the Ward tract of 350 
acres, with full covenants of warranty and seizin, which deed has been 
proved and registered since the testator's death, but the delivery by him 

is denied by the plaintiff. 

(362) On 15 May, 1886, the contestant parties entered into an agree- 
ment to work the Ward mine on joint account, the terms of 

which are set out in detail in  the contract. 
On 4 December of the same year the contract was superseded by an- 

other, entered into by and between the defendant Alberta and John W. 
Tonkin for the working of the same mine, by what is called "a hy- 
draulic process," with conditions and provisions not necessary to be 
specified. 

The complaint alleges that the said Alberta, on 10 May, 1886, pre- 
tending to be sole owner of the Ward tract, made a a deed therefor and 
attempted to convey the same to the defendants Wilson Kinley and 
wife, Mary A., they being aware of the want of title in their grantor. 

It further charges that said Alberta has now possession of said land, 
valuable chiefly for its deposits of gold; is working the mine through 
irresponsible and insolvent tenants; using the proceeds for hcr own 
benefit; rendering no accounts of thc operations going on; wasting and 
despoiling the property, denying all right and interest of the plaintiff' 
therein-while she is insolvent and unable to make good to the plaintiff 
his share of the toll, and compensate for the deterioration in  the value 
of the mine resulting from the manner of working it. The prayer is 
for an account, for an order canceling and annulling the alleged deed 
of the testator, for the appointment of a receiver, and that the trusts 
of thc will be executed. 

, The answer is full and responsive to these allegations, of which it is 
only necessary to say, that an interlocutory order for the appointment 
of a receiver to take charge of the property, and hold the same pending 
the litigation, was asked of Clark, J., holding the December Term, 
1887, of Davidson Superior Court, who allowed the motion of plain- 
tiff's counsel, that the defendants show cause why such appointment 
should not be made, before Montgomery, J., of the Eighth Judicial Dis- 

trict, at  Concord, on 20 December. 
(363) The parties consenting to the postponement of the hearing 

until the 22d day of the same month, the court directed "that 
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Truman Coman be appointed receiver of thc Ward tract of land men- 
tioned in  the pleadings, except that he is not to disturb the defendant 
Jones in  her possession of the dwelling-house, and houses connected 
therewith, or in  her possession of the farming land, but he will permit 
her to reside there, cultivate the farming land, and use only such timber 
as may be necessary for fire-wood, and to repair the fences7'; and vest- 
ing the said Coman "with all the rights and powers of a receiver accord- 
ing to law and the rules and practices of this court, upon his filing an 
undertaking pursuant to statute for the faithful performance of his 
duties. 

"It is further ordered that said receiver continue to work said Ward 
gold mine, until the further order of this court, and that he keep full 
and accurate accounts of all his acts and doings, as such receiver, and 
report the same from time to time to this court, and that such receiver 
have lcave to apply to the court from time to time for such further 
order or directions as may be necessary. 

'Tt is further ordered that defendant Jones deliver to the said re- 
teiver possession of the said Ward tract of land, together with the 
machinery and fixtures used in  connection with the gold mine; and the 
defendant Jones will retain possession of the houses and farming lands 
as above mentioned in  this order, except that her farming operations 
are not to interfere with or obstruct the working of the gold mine on 
said tract of land." 

The defendant objected to any action upon the motion, for want of 
jurisdiction i n  the judge to entertain i t  in  a county not of the judicial 
district wherein the cause was depending, which objection was over- 
ruled, and the motion being heard upon the pleadings, affidavits, ex- 
hibits, and after argument of counsel, the order was made as stated, 
and the defendant appealed. 

John Devereux, Jr., for plaintif. (364) 
W. IT. Bailey and Theo. F. Davidson for defendant. 

SMITH, C. J., after stating the case: 1. The question of jurisdiction. 
I t  was conceded that the riding of the Eighth Judicial District termi- 
nated with the holding of the Superior Court of Davidson at Decem- 
ber Term, and that the judge therein presiding had left the district and 
returned home before the day appointed for the hearing, and that the 
ridings of the Twelfth District, tho courts in which had been held by 
Montgomery, J., terminated on 20 Deccmber, and he had returned to 
his residence at  Concord in  the Eighth District. The jurisdiction 
under the statute cannot be questioned. 
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The Code, see. 336, provides that "all restraining orders and injunc- 
tions granted by any of the judges of the Superior Court, except a 
judge holding a special term in any county, shall be made returnable 
before the resident judge of the district, or the judge assigned to the 
district, or holding by exchange thc courts of the district where the 
civil action or special procedure is depending, within twenty days from 
date of order." 

Section 379 declares that "a judge of the Superior Court having au- 
thority to grant restraining orders and injunctions, as prescribed in 
title 9, subchapter 3 of this chapter, shall have the like jurisdiction in 
appointing receivers, and all motions to  show cause shall be returnable 
as i s  provided for i n  junctions." 

As Davidson County is one of those which constitute the Eighth 
J ~ ~ d i c i a l  District, whereof the judge who passed on the motion was resi- 
dent, and the matter was provisional and interlocutory, only looking to 
thc preservation of the property in  dispute and its fruits-a jurisdic- 
tion often necessary to be exercised out of term time-the defendant's 

exception upon this ground cannot be sustained. 

(365) 2. The second point rests upon an examination of the proofs, 
which, upon nearly all the material issues of fact upon which 

the exercise of the judicial interference must depend, are in  direct con- 
flict. I t  is, however, inferable from the affidavits that there is  danger 
of the loss of the tolls received from operating the mines, and, indeed, 
in  ascertaining the amount thereof. Whether they should be applied to 
the payment of thc testator's debts charged upon his real estate, and 
directed to be paid out of the proceeds of sale of the Ward and Har- 
grave land, it would seem to be a proper case, on the demand of an 
executor of a coexecutrix, to interpose, so far as to secure the fund to 
meet thc exigencies of the cstate; for if the deed made to the daughter 
was effectually execnted, and she becamc executrix and takes benefit 
under the will, she must submit to the disposition of the land conveyed 
to her, made afterwards in the will. 

We do not mean to intimate, much less to decide, that such estoppel 
is in  the way of her asserting title under the deed, but such a condition 
results from the controversy as makes i t  proper for the court to provide 
against contingent losses. We think the order goes too far, in  taking 
the gold mine operations from the defendant Alberta B. and placing 
them exclusively under a receiver, and that every legitimate beneficial 
object will be secured by leaving the operations to go on as heretofore, 
and requiring returns to be made to the appointee from time to time as 
paid over, and the execution of a bond properly secured by her to 
account for and pay over the proceeds as the court may hereafter order; 
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and, if she declines thus to secure the fund, to require him to take 
charge of those operations himself, and hold the funds subject to the 
control of the court. Deep River Co. v. Fox, 4 Ired. Eq., 61; Balls v. 
McAfee, 2 Ired., 236; Parker v. Parker, 82 N.  C., 165. 

The proper limitations upon the powers conferred upon re- (366) 
ceivers are suggested in the recent cases of Lumber Co. v. Wal- 
lace, 93 N.  C., 22, and Lewis v. Lumber Co., 99 N. C., 11. 

With such modifications of the order appealed from, it is affirmed. 
Modified and affirmed. 

Impeaching DecreeFraud--Pnrties-Jurisdicti0.n. 

1. Any error committed or fraud perpetrated in the conduct of an action 
which has regularly terminated cannot be remedied by a motion in the 
cause, but relief must be sought by an action to impeach to former pro- 
ceedings; and this action is only open to the parties to the original suit. 

2. Where persons who were not parties to the original suit are the contestants 
in an issue of fraud alleged to have been perpetrated in the course of 
the progress of the cause, the remedy must be sought in an independent 
action. 

THIS was a motion to reinstate an action, and for other relief, heard 
before Clark, J., at Fall Term, 1887, of MONTGOXERY Superior Court. 

The facts are stated in the opinion. 

J .  W .  Ma'uney for plain'tifjc. 
N o  counstd for defendant. 

SMITH, C. J. I n  this suit certain lands, which had been conveyed to 
a trustee to secure a loan of money, evidenced by a note which had 
become, by endorsement, the property of the plaintiff, was sold, under 
a decree in  the cause, by one Thomas E. Brown, a substituted 
trustee, and the report thereof made and confirmed. The tracts (367) 
were bid off by and put down to E .  D. Hampton, as purchaser, 
at  the aggregate price of $3,749. 

The decree, after confirming the report, disposed of the fund, and the 
cause terminated at  Term, 1870. The title was made to Luke 
Blackmer, by the said Brown, without any direction in reference 
thereto from the court. 
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Shortly preceding the term of the court, held on the fourth Monday 
after the first Monday in  September, 1887, for Montgomery County, 
notice was given of an interided motion, to be made at  that term before 
the presiding judge, for an order requiring the said Brown to convey 
said lands to the purchasers, March and Hampton, for whom i t  is 
alleged the latter bought, and further, that the cause be reinstated upon 
the docket. The notice bears the signatures of Fanny Williams and 
Lula Hampton, by their attorneys, and is addressed to the said Brown 
and Blackmer, no one of whom was a party to the cause, while no notice 
of the purposed proceeding was given by or to the plaintiffs, or by or 
to the defendants. 

The motion was accordingly made, and several affidavits admitted in  
its support, and in opposition of which we will only observe that the 
testimony is in  irreconcilable conflict as to the circumstances attending 
the conveyance of the lands to Blackmer instead of to the purchaser. 
The court denied the motion to restore the cause to the docket, and dis- 
missed it with costs, from which the said Fanny Williams and Lula 
Hampton appealed to this Court. 

I t  would be under very unusual circumstances, if under any, the 
court would restore to the docket a cause ended by a final decree more 
than seventeen years before the application, and thus neutralize the 
effects of time, and remove any statutory bar that might arise in case 

of an original action. 

(368) But there is an inseparable obstacle i n  the way of the pro- 
ceeding itself, presented in  the brief of counsel for the appellee 

and fortified by references to adjudged cases: 
1. The error and wrong, if such there be, cannot be corrected or 

remedied by a motion i n  a tevminated cause. Covington v. Ingram, 64 
N. C., 123; Thaxton v. Williamson, 72 N.  C., 125; Petwson v. Vann, 
83 N.  C., 118; England v. Garnw, 84 N. C., 212; Thompson v. Xham- 
well, 89 N. C., 283. 

2. The remedy must be sought in  a new action impeaching a decree 
for fraud, and this is open to a party in  the suit only. Hinsdale v. 
Hawley, 89 N. C., 87; Moore v. Hinnant, 90 N.  C., 163. 

3. The present case most obviously admits of no other remedy except 
an independent action, since, not being bound by the action of the 
court, the parties may assert their rights without any disturbance from 
what has been done for the gravamen of the complaint lies in what was 
done by the parties unconnected with the proceeding itself, and i n  
which the court did not participate. 

There is no error, and the judgment must be 
Affirmed. 
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Cited: Smith v. Fort, 105 N.  C., 453; McLauria v. McLaurin, 106 
N. C., 334; Deaver v. Jones, 114 N.  C., 651 ; ITouse v. B o n d ,  149 
N. C., 56; Roberts v. Pralt, 152 N. C., 736; Massey v. HcLiney, 165 
N.  C., 177. 

T. W. TAYLOR AND WIFE v. HENRY POPE. 

FROM CUMBERLAND. 

The point presented in  this appeal is the same as that decided in 
Godwin v. Monds, ante, 354, and i t  was determined i n  the same way. 

Error. 

J. A. AND T. hfcAULEY v. w. W. MORRIS. 
(369) 

Exemptions-Allotment and Exceptions Thereto-Jurisdiction- 
Constablo-Oaths. 

1. Exceptions to the allotment of a homestead or personal property exemp- 
tions, in all cases, must be filed in the office of the clerk of the Superior 
Court of the county where the allotment is made, together with a tran- 
script of the allotment or appraisement. 

2. A constable to whom an execution from the court of a justice of the peace 
has been delivered may summon appraisers and administer to them the 
prescribed oaths. 

3. The return of the appraisers of personal property exemptions should be 
made to the clerk of the Superior Court, but an allotment is not vitiated 
by making it returnable to another place. The court has power to direct 
the return shall be made to the proper office, and it should exercise that 
power instead of dismissing the proceedings for defect in the return. 

THIS was a motion made by the execution debtor to set aside an 
allotment of personal property exemptions, heard before Avery, J., at 
Spring Term, 1888, of MONTGOMERY Superior Court. 

An execution issued from the court of a justice of the peace to a 
consfable, in favor of the plaintiffs, and against the personal property 
of the defendant. When the constable levied upon his personal prop- 
erty, the defendant demanded that his personal property exemptions 
should be appraised and laid off to him according to law, which was 
done. The defendant filed exceptions to the return of the appraisers, 
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as allowed by the statute (The Code, see. 519), and in the Superior 
Court, upon the trial of issues of fact raised on such exceptions, after 
the jury were empaneled and evidence heard, "the plaintiffs moved the 
court to dismiss the proceedings, because the exceptions were not filed 

by the defendant in  the court of the justice of the peace, and 
(370) b~causc this court had not jurisdiction. The defendant moved 

the court, upon the facts admitted, to declare the allotment ir- 
regular, and for judgment, and for costs of action, against plaintiffs. 

The motion of defendant was allowed. The motion of plaintiffs was 
refused, and they excepted. 

The court gave judgment, whereof the following is a copy: 
('This cause coming on to be heard, and the jury having been em- 

paneled, and it appearing and being admitted by the parties in the 
argument that the appraisers were selected and sworn by a constable, 
and that the judgment was never docketed in  the Superior Court, and 
that the execution upon which the allotment was made was issued from 
the court of a justice of the peace, and that the return of the appraisers 
was made to the court of said justice, and no return was made to the 
clerk or register of deeds: I t  is now, on motion, adjudged and declared, 
that the said allotment is irregular; and i t  is further considered and 
adjudged that the said allotment should be set aside as irregular, and 
that the defendant recover of the plaintiff the costs of this proceeding, 
to be taxed by the clerk." 

From this judgment the plaintiff appealed to this Court, assigning 
the following errors : 
"1. That his Honor erred in  refusing to allow plaintiffs' motion to 

dismiss the proceeding and to tax defendant with the costs, upon the 
ground that this court has no jurisdiction to try the appeal from the 
allotment as made by the assessors, and upon the further ground that 
the proceeding is not properly in  this court, even if it has a general 
jurisdiction to try appeals from allotments made under exemptions 
issued from the justice's court. 

"2. That his Honor erred i n  setting aside said allotment and taxing 
the plaintiffs with the costs. 

"3. That his IIonor erred in failing or refusing to order a reallot- 
ment." 

(371) Douglas, John Devereux, Jr., and Theo. F. Davidson for plain- 
tiff s. 

No counsel for defendant. 

, MERRIMON, J., after stating the case: I t  is to be observed that the 
regulations prescribed i n  The Code of Civil Procedure as to laying off 
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the personal property exemption of judgment debtors, apply in all 
cases, whether the judgment is in the Superior Court or in a court of 
a justice of the peace, and whether the execution against property issue 
from the one court or the other. No other such regulations are pre- 
scribed, and these are broad and comprehensive in their terms and 
scope, as will presently appear. 

The first exception cannot be sustained. The statute (The Code, 
scc. 519), prescribes how a judgment debtor may object to the valua- 
tion and allotment of his homestead and personal property exemption. 
I t  docs not require that he shall file his objectior~s in  the court of a 
justice of the peace if the judgment shall be in or the execution shall 
issue thereupon from that court; it requires that he shall "file with thc 
clerk of the Superior Court of the county where the said allotment 
shall be made a transcript of the return of the appraisers or assessors 
(as the case may be), which they or the sheriff shall allow to be made 
upon demand, together with his objections, in writing, to said return, 
and thereupon the clerk shall put the same on the civil issue docket of 
said Superior Court for trial at  the next term thereof as other civil 
actions, and such issue joined shall have precedence over all other issues 
at such term. And the sheriff shall not sell the excess until after the de- 
termination of said action." I t  thus appears that the objection sh:tll 
be filed with the clerk of the Superior Court, and also that that court 
shall have jurisdiction to hear and determine the matter of the objec- 
ti011 SO allowed to be made, whether the same comes from the judgment 
creditor or debtor. The procedure in such case is summary, and the 
court will direct i t  appropriately, as the circumstances may require. 

The second exception must be sustained, bccause the judgment 
complained of is founded upon erroneous interpretation of the (372) 
statutory provision app1icable;as we shall see. 

The execution 1Pvied upon the personal property of the defend:zr~t 
issued upon a judgment in the court of a justice of the peace, and i t  
was properly directed to a constable, although it might have been 
directed to any lawful officer for such purpose. (The Code, sec. 841.) 
The constable had authority, by virtue of the execution, to levy upon 
the personal property of the defendant judgment debtor, and having 
done so, he had further authority, upon demand of the defendant, to 
summon appraisers to appraise and lay off to the defendant his per- 
sonal property exemption from execution. The statute (The Code, see. 
507), expr~ssly prescribes that "the sheriff or other of icer  making such 
levy shall summon three appraisers," etc., for such purpose, and i t  
further prescribes (The Code, sec. 508) ,  that such appraisers "shall 
take the same oath and be entitled to the same fees as the appraisers 

20-101 305 



I N  THE SUPREME COURT. [I01 

of the homestead," etc.; and it further prescribes (The Code, sec. 502). 
that "the sheriff or other of icer  charged with such levy (that is, upon 
the land embracing the homestead), shall summon three discreet per- 
sons qualified to act as jurors, to whom he shall administer the follow- 
ing oath," etc. (See forms prescribed, The Code, sec. 524.) So it ap- 
pears that the constable had authority to summon the appraisers and 
administer to them the proper oath, as it seems he did do. 

I t  was not necessary that the judgment in the court of the justice 
of the peace should be docketed in  the Superior Court, to entitle the 
judgment creditor to an execution against the personal property. The 

statute (The Code, see. 841)) expressly provides otherwise. 

(373) T h e  r e t u m  of the appraisers of the personal property exemp- 
tion in question should regularly have been made by the con- 

stable to the clerk of the Superior Court of the county in  which the 
appraisal was made, and filed there as directed in  the statute (The 
Code, secs. 507, 504) ; but that the return was inadvertently or improp- 
erly made to the court of the justice of the peace did not render the ap- 
praisal and allotment void. Steps should have been taken in such case 
to have i t  placed in  the proper office. As there would be no judgment- 
roll of an undocketed judgment of a justice of the peace in the Supe- 
rior Court, the clerk should file the return of the appraisers among the 
judgment-rolls in  his office, properly numbered and labeled, 'and make 
a "minute of the same, entered on the judgment-docket,'' and certify a 
copy of i t  to the register of deeds, as in  and for the like purposes as in 
other cases. 

The judgment of the court seems to have been founded upon the 
erroneous notion that the constable could not summon the appraisers, 
and administer to them the oath prescribed, and that the judgment of 
the justice of the peace must have been decketed in  the Superior Court, 
and that the return to the clerk of the Superior Codrt was essential to 
its validity at  all, for any purpose. As we have seen, such interpreta- 
tion of the several provisions of the statute was erroneous. The court 
should not have set aside the appraisal and allotment as irregular, for 
the causes mentioned, but should have proceeded to dispose of the mat- 
ter as directed by the statutory provision, cited abovc, as amended by 
the statutes. (Acts 1855, ch. 347; Acts 1887, ch. 272.) 

There is error. 
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JAMES I. M0012E v. W. H. GARNER, ADMINISTRAT~E OF ROBERT' 
GARNER. 

E'videnc+B,urden of Proof-Statute of Limiiatiom-Agemy- 
Damand-Payment. 

1. Where the lapse of time is p lead~d  in bar of an action, the burden is on 
the plaintiff to  show that the action was commeired within the period 
permitted by the statute of limitations. 

2. I n  this State the general rule is, that an action cannot be maintailled 
against a collecting agcnt, who has received and has in hang funds be- 
longing to his principal, until after demand made; but where the defend- 
an t  denies the agency, or it  is shown he has misused the funds, ilo 
precedent demand is necessary. 

3.' Where a judgrnerit debtor placed in the hands of the judgment creditor 
claims a i d  other property to be collected and couverted into money, and 
applied to  the satisfaction of the judgment, and the creditor was shown 
to have collected the moneys but failed to apply it  a s  agreed: Held, (1) 
that upon the collection of the money an appropriation, ipso jncto, was 
made to the judgment, and satisfaction thereof should have been entered ; 
(2) and that no demand was necessary to be made before the corn- 
mencement of an action by the debtor against the creditor for the recov- 
ery of any sums due upon such collection. 

THIS is a civil action, which was tried before Merrimon, J., at April 
Term, 1888, of GRANVILLE Superior Court. 

The plaintiff sued the defendant in the court of a justice of the peace 
to recover certain moneys alleged to have been collected, by his intestate, 
upon a promissory note against J. S. & W. H. Joyner, and from the 
sale of a rockaway placed in his hands, the proceeds of which were to 
be applied to the discharge of two judgments against the plaintiff in 
favor of J. S. Bailey, but assigned to the defendant's intestate, docketed 
in the Snpcrior Court of Franklin, which the intestate failed to do. 

The defendant denied the plaintiff's allegations, and set up the de- 
fense of the statute of limitations to thc demand. The plaintiff 
failing to recover judgment upon the trial of his action, re- ( 3 7 5 )  
moved it, by appeal, to the Superior Court of Granville, where 
i t  was again tried, upon a single issue, in these words: 

"Is the dcfendant indebted to the plaintiff; if so, in  what sum?" 
From the judgment rendered pursuant to the verdict, the plaintiff 

appealed to this court. 
I t  was admitted that the  two docketed judgments had been assigned 

and belonged to the intestate Robert Garner, and had been revived and 
leave givcn to issue executions on each, at the February Term, 1887, of 
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the Superior Court of Franklin, after notice served on and resistance 
thereto offered by the plaintiff. 

The plaintiff alleged that the funds so provided and delivered to the 
intestate were sufficient to discharge said indebtedness, of the failure to 
do which he first had information by the service of the notice of the 
intended application to revive the judgments. 

The plaintiff's evidcnce is as follows: 
J. S. Joyner testified: That eight or ten years ago he owed plaintiff 

a note for about $300, and paid thereon about $150; that some time 
thereafter defendant's intestate told him that the plaintiff had sold 
note to defendant's intestate, and he paid the intestate balance, except 
$9.50, which he paid defendant i n  the spring of 1884. The payment to 
intestate was made prior to 1880, and on one occasion he let the plain- 
tiff, on intestate's order, have $10 or $12, in groceries, as he said he 
was hard up. (During the examination of the witness, the court inti- 
mated to plaintiff's counsel that, according to his own showing, his 
claim was barred by the statute of limitations. Counsel replied, that 
they alleged and proposed to show that Robert Garner took the claims 

as plaintiff's agent, for collection, and that the statute did not 
(376) begin to run till demand.) Robert Garner died in  December, 

1883, and that defendant took out letters of administration in 
January, 1884. 

R. R. Holmes testified: My father and I owed Mr. Joyner a debt of 
about $50, which was transferred to Robert Garner; I paid Robert 
Garner in  his lifetime $15, and balance to the administrator; I never 
knew Moore in the transaction. 

The plaintiff, under objection from defendant, testified: That two 
years after the death of Robert Garner he had a conversation with the 
defendant, i n  which hc (plaintiff) told him his father had said the 
Bailey judgment had been paid, and that he (Moore) had let him have 
a rockaway upon the debt, and that thc defendant then said that he 
knew his father had gotten the rockaway, for he bought it from him at 
$106. Defendant objected and excepted to this testimony. 

B. M. Hicks said: That two or three years before the death of 
Robert Garner, James I. Moore, then living in Oxford, was thought to 
be on his death-bed, and he was called in to witness his will, and while 
there Robert Garner came in and Moore said to him, "Bob, have you 
settled those matters," and Garner replied, "Yes, Jim, i t  is all paid 
except a little cost, which I will pay, and hold the land for Stella, and 
she shall not be disturbed"; that he did not know what they were 
talking about, but understood it was a claim against a man in Franklin 
whose name he had forgotten. 
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James A. Moore, son of plaintiff, testified: Knew my father sold 
Garner a rockaway; don't know whether he ever paid for i t ;  heard 
Garner say that the Bailey debt had been paid, except some cost; this 
was at  the tiine when my father was thought to be on his death-bed in 
Oxford. 

The defendant introduced no evidence. 
EIis Honor charged the jury that it devolved upon the plaintiff to 

show that his claim was not barred by the statute of limitations; that 
he must show that demand was made before bringing this action (and 
that them was no evidence of an;y demand), and that this action 
was brought within three years after such demand, or he could (377) 
not recover. To this charge the plaintiff excepted. 

There was a verdict for the defendant, and from the judgment ren- 
dered thereon the plaintiff appealed. 

N. Y .  Gulley ( b y  brief) for plaintiff 
A. W.  Gmham for defendant. 

SMITH, C. J., after stating the case: There seems to have been no 
separate issue as to the statutory bar, and as the only exception taken 
to the charge of the judge is directed to his instructions on that part  
of the defense, we must understand it to have been allowed under the 
broad and comprehensive terms of the issue that was submitted and 
answered by the jury. 

There can be no question of the correctness of the proposition which 
places on a plaintiff, when the lapse of tiine is  relied on as a bar to the 
suit, the burden of showing that i t  was begun within the limits of the 
statute. The former system of pleading required a replication, averring 
that the action was begun in time. The force of the objection lies to 
so much of the direction given to the jury as requires the plaintiff to 
"show that the demand was made before bringing this action," of which 
no evidence had been offered-an instruction unavoidably leading to 
an adverse verdict. 

The rule in  this State, though disowned in many others, undoubtedly 
is that a demand must be made of a collectirig agent, whose duty it is 
to pay over moneys received to his principal, when he has such, before 
hc becomes amenable to an, action; and this has been held, in the case 
of constables, in  Potter 91. Xturges, 1 Dcv., 79 ; White v. Miller, 3  D. and 
B., 55; Willis v. Xugg, 3 Ired., 96,  and Rivcti v. Nasey,  63 N.  C., 240, 
and in the case of other agencies for collections, in Waring v. Richwd- 
son, 11 Ired., 77;  Hyman v. Gray, 4 Jones, 155; Patterson v. 
Lilly, 90 N. C., 82, arid Bryan1 71. PeebJes, 92 N. C., 176. (378) 
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But the rule is not absolute and without qualification, but rests pri- 
marily upon the supposition that the agent has the fund, and is not 
in default until an opportunity is afforded, upon the demand of his 
principal, to pay it over to him. I f  he has misused the money, that 
act itself is a breach of the obligation, and exposes the agent to an 
immediate suit, and in this case no precedent demand is necessary, but 
orily evidence of the misapplication. Waling v. Richardson, supra, 
and other cases. 

In  Bryamk v. Yeebles, already cited, as to the necessity of a demand 
before action. the court says "that such dcmand must be made of a 
collecting agent who has the money, until which the action will not lie, 
nor will the statute of limitations begin to run." 

I n  Wadkie'll v. Xwann, 91 N .  C., 108, Merrimon, J., uses this lan- 
guage in the opinion: "Ordinarily, under the contract of agency, the 
agent is entitled to be iiotified by his principal to deliver to him the 
&oney or other thing in his hands, as the agent, the object being to 
give hini an opportunity to do so without action. This notice or de- 
mand implies, and is given upon the supposition, that the agent recog- 
nizes the relation between himself and his principal, and that he will 
freely do his duty as required. But if he denies the agency, what pur- 
pose could a deJmand serve? I t  would be useless and nugatory." 

The same doctrine is repeated in passing upon the second exception 
in  Wiley v. Logan, 95 N.  C., 358. 

I f  the contract created an agency to collect and convert the rockaway 
into money (and such was the view of defendant's counsel), in order 
to render necessary a demand before suit, it did not, as the plaintiff 
contends, stop there, but the intestate was to discharge the judgments 

by thus using the money, and some evidence of this is derived 
(379) from the conversation had between the parties to the action 

since the death of Robert Garner. I f  this application of the 
moneys received was to be made, and was not made-for the judgments 
were not satisfied, but are being enforced as still subsisting debts-the 
action would lie. This aspect of the case seems to have been ignored 
in  the charge, and the case submitted to the jury as one of a mere col- 
lecting agency. 

I f  the funds were to be used in paying the judgments, as they be- 
longed to thc intestate, the appropriation would be ipso facto made as 
ruled in RufJin u. Harrison, 81 N. C., 208, affirmed on the rekiearing in 
86 N. C., 190, and satisfaction should have been entered. The intestate 
did not thus apply them, and his administrator denies any obligation 
to do so, and is pressing payment. 

There is error in the judge's assuming the agency to be one where 
the demand is necessary, and that i t  was indispensable to the main- 
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tenance of tlie suit, instead of leaving tlie jury to determine the kind 
and character of the intestate's undertaking. There is error, and the 
judgment must be reversed. 

Error. 

Ciied: Nunnery  v .  Averitt ,  111 N.  C., 395; Stubbs v. Motz,  113 
N.  C., 459; Koonce v .  Pelletier, 115 N .  C., 235; Cotlon Mills 11. Aber- 
nathy,  i bd . ,  409; Oraham v. O'Bryan, 120 N.  C., 465; Parker v .  E a r -  
din, 121 N. C., 58; House v. Arnold, 122 N. C., 222. 

(380) 

THOMAS J. GRIFFIN v. ALVIS PETTY AND ATLAS PETTY. 

Contract, E x p ~ e s s  and Implied-Inst~,uctions to Jury-Pa?j?n~nL. 

Where the defendant pleaded paymcnt to an action upon a note, and oft'ered 
evidence tellding t o  show that such payment mas made by another party, 
for his benefit, by the sale and delivery of certain property, but this was 
denied by the plainiiff, who alleged that the sale of the said property 
was an independent transaction, and had no corulection with the note: 
Bcld, that  a n  instruction to tlie jury that  such a sale and delivery could 
not be considered as a payment on the note, unless the 11laintiE so 
eaprcssly agreed, was erroneous; and that  the jury sholald have becn 
instructed that,  if they were satisfied By a prepouderance of the proof 
that  there was an implied agreement that the propercy was to be so 
applied, they should find for the defendant. 

THIS was a civil action, tried before Merrimon, J., at May Term, 
1888, of the Superior Court of CIIATIIAA~ County. 

The action was begun before a justice of the peace to recover the 
balance due upon the promissory note of the defendants, made in favor 
of the plaintiff, for the sum of $150, dated 26 August, 1880, on which 
was entered certain credits. The defendarlts pleaded payment, and 
particularly that Andrew J. Petty had paid on the same $63.75. 

On the trial in the Superior Court, in relation to the item of $63.75, 
clairned by the defendants as a payment, Andrew J. Petty testified that 
he was a brother of the defendants; that at the time of the execution 
of said note, he and the defendants were tenants i n  common upon the 
land upon which they resided; that they all lived togetlicr and had 
everything in  common; that they also had a little store, run in the name 
of Petty & Brothers; that while he did not sign the said note, i t  was well 
known to plaintiff that he was equally interested in i t  with the defend- 
ants; that at  several times after the execution of tne note, and up to 
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August, 1884, he delivered to the plaintiff 7,993 feet of lumber, 
(381) to the value of $63.75, and that i t  was understood the lumber 

was to go as a credit on the note. The plaintiff denied these 
statements, and said that Andrew Petty was the man he dealt with for 
tho lumber. 

I n  charging the jury, the court said that as to the payment of $63.75, 
in  lumber, claimed by the defendants, if this account belonged to the firm 
of Petty & Brothers, or to the defcndants and Andrcw Petty, it could 
not be allowed as a payment upon the note sued upon by and admitted 
to be the individual claim of plaintiff, unless the plaintiff expressly 
agreed that i t  should go as a payment on the note. 

To this part of the charge defendants cxcepted. Thcre was a verdict 
for the plaintiff. Defendants moved for a new trial, upon the grounds 
of misdirection to the jury, which being refused, and judgment rendered 
on the verdict, they appealed. 

No coun8sel fo r  plaintiff. 
John, Manning f o r  defelndamts. 

MERBIMON, J. Very certainly, the brother or brothers of the de- 
fendants might have paid the notes sued upon, or some part of it, with 
the lumber mentioned that belonged to thern. and not to the defendant, if - 
the plaintiff consented to receive the same as a payment. The court so, 
in effect, instructed the jury, but it told thern that this could not be so 
"unless the plaintiff e~prossly agreed that it should go as a payment 
of the note." 

We think the strong expression, "expressly agreed," may have misled 
the jury-it probably did. I f  from a preponderance of evidence they 
were satisfied that the plaintiff received the lumber, as such payment, 
they should have so found, and the court ought to have so instructed 

them. By "express agreement" is mcant, ordinarily, one made in 
(382) express terms-such as directly declared i t ;  but an agreement 

such as that insisted upon by the appellants may appear from 
strong implication; facts and circumstances in evidence may imply i t  
almost as certainly as direct, explicit words. Although there was not 
evidence of an express agreement to reccive the lumbcr as a payment, 
there was evidencc from which the jury might or might not have found 
that the partics so agreed. 

There is error, because of which the defendants are entitled to a new 
trial. 

Error. 



N. C.] SEPTEMBER TERM, 1888. 

JOSEPH GILMORE ET AL. v. WILLIAM ERIGHT AND WIFE. 

Husband and Wife-Marriage-Contract - Bested Rights - Constitu- 
tion-Ilomestead-Deeds. 

1. Where thc title to land was acquired by the husband and the marriage 
contracted, prior to the adoption of the Constitution of 1868, no pro- 
vision therein could divest his riglit to  dispose of that property in  any 
manner he might choose, without the consent of the wife. 

2. If, however, the husband had procured a homestead to be allotted therein, 
or an allotment had been made in which he acquiesced, then the wife's 
right to a homestead would have arisen-subject to  the rights of prior 
crcditors-which could not be divested except by her deed duly executed. 

3. While the State may prescribe the manner in which the title to property 
may be transferred, i t  cannot, under that  power, prescribe a method 
which in elfect will defeat a vested right to  convey. 

THIS was a civil action to recover land, tried before Gilmer, J., at 
February Term, 1888, of CHATHAM Superior Court. 

I t  is alleged i n  thc complaint that Samuel Gilmore died in (383) 
1874 or 1875, seized and possessed of the land described i n  the 
complaint, and the plaintiffs are his heirs at law; that after the death 
of said Samuel Gilmore, the defendant, William Bright, took possession 
of the land under an alleged purchase, and fraudulent and void deed, 
from Samuel Gilmore, and that they have recently discovered that the 
said Bright obtained possession of said land by fraud, which was not dis- 
covered by them till about March, 1886; that the deed or deeds to said 
Bright were not for the value of the land, but only as a security for an 
inconsiderable sum, which they are willing to pay; and they ask that 
the deed or deeds to the defendant be declared only a security, ete., a i d  
for an account, etc. 

The material allegations of the complaint are denied, and the defend- 
ant also relies upon the bar of the statute of limitations. I t  is stated 
in  the answer that the defendant did not take possession of the land till 
after the death of Samuel Gilmore, and that he "purchased with the 
understanding that he was not to dispossess Samuel Gilmorc during his 
life.'' 

The following issues, under the direction of his Honor, were sub- 
mitted to the jury : 

1: Are the deeds from Samuel Gilmore and wife to William Bright 
fraudulent and void ? 

2. Were the alleged deeds from Samuel Gilmore and wife intended 
and understood to be surety for money loaned? 
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3. I s  the demand of the plaintiffs barred by the statute of limitatioils? 
4. What is the annual rental value of said land and premises? 
I n  response to the 1st and 2d issues the jury answered, "No." 

Counsel for plaintiffs tendered another issue, to wit: 
(384) "Did Samuel Gilmore die seized and possessed of the land 

described in the pleading ?" This was refused and the plaintiffs 
excepted. 

Plaintiffs offered in evidence two paper writings, purporting to be 
deeds of bargain and sale from Samuel Gilmore to the defendant Wil- 
liam Bright, for the lands in controversy-one bearing date 27 Sep- 
tember, 1872, and the other bcaring date 29 August, 1872-one of which 
deeds only was signed by the wife of the said Samuel, to wit, the deed 
cxccuted on 29 August, 1572. The privy examination of the wife of 
Samuel Gilmore was not taken to the deed which she signed, nor did 
it appear th5t she had ever given hcr free and voluntary assent to either 

.of said deeds. 
I t  further appeared in evidence that Samuel Gilmore had owned and 

occupied the land continuously for over forty years prior to his death in 
1873; that he and his wife, Thany, were in  possession at the date of the 
execution of said deeds, and so continued in possession up to the date of 
the death of said Samuel-his wife surviving him. 

I t  further appeared from the testimony on both sides that Samuel 
Gilmore, at  the time of the execution of said deeds, owned no other 
land, and the value of the land so conveyed was less than $1,000. 

I t  was stated in the complaint, and was in  evidence, that Samuel Gil- 
more purchased the land in  controversy in  thc year 1815 arid 1835, 
and that he intermarried with his wife, Thany, long before 1867. 

The plaintiffs asked the court to give the following special instruc- 
tions : 

"That if the jury believe that the land in controversy was the only 
land owned by Samuel Gilmore at the time of the execution of the dcetls 
to Bright, that they were of the value of only $1,000, or less, and that 
himself and wife were living on the land at the time of the execution of 

the deed; that the said deeds were invalid and passed no title to 
(385) Bright, it appearing from an inspection of said deeds that the 

wife of Gilmore was not privately examined in regard to her 
voluntary assent to the execution of the same, as required by the 8th 
section of the 10th Article of the Constitution of North Carolina." 

His  Honor declined to give this instruction, but told the jury '(that 
inasmuch as Gilmore owned the lands, and was married prior to 1867, 
he had the right to convey them without his wife joining in the deed." 

Plaintiffs excepted. 
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His  Honor also instructed the jury "that if they shall find the deed 
from Samuel Gilmore to the defendant Bright void, then that Samuel 
Gilmore died seized and possessed of the land." There was a verdict and 
judgment for the defendant, and plaintiffs appealed. 

J.  EI. H m d e n  for p la in t i f s .  
J o h n  Manning  for defendants.  

DAVIS, J., after stating the case: The first exception presented in the 
record is to the refusal to  submit the issue tendered by the plaintiffs. I t  
is insisted by connsel for plaintiffs that, as i t  was alleged in the com- 
plaint that "Samuel Gilmore died seized and possessed" of the land in 
dispute, and i t  was denied in the answer, i t  presented an issue which 
the plaintiffs had a right to have passed upon by the jury. I t  is ad- 
mitted in the answer that Samuel Gilmore was not dispossessed during 
his life; i t  is admitted that he was in possession at  tho time of his death, 
but whether he was "seized and possessed7' in the sense which carried ' 

with it the ownership of the land was properly presented in  the issues 
submitted under the direction of the court, and the issue insisted 
upon was unnecessary, and if it could serve any purpose it would (386) 
be only to mislead and confuse the jury. 

The material questions, so far as they determined the ownership of 
the land in controversy, were, whether the deeds from Gilmore to Bright 
were fraudulently obtained, and whether they were intended only as a 
security for a debt. These questions were fairly presented by the issues 
submitted under the instruction of the court, and there was no error in 
refusing the issue tendered. That there is no error in refusing to subinit 
unnecessary or immaterial issucs is too well settled to  need citation 
of authorities. 

2. The second exception was to the refusal of the court to give the 
instructions asked for by the plaintiffs. 

This exception is not well founded. The case shows that the lands 
in dispute were the property of Samuel Gilrnore long prior to the adop- 
tion of the Constitution of 1868, and that he and his wife, Thany, were 
married long prior to that time. There never was any allotment of the 
said lands as a homestead, nor was there ever any petition by the said 
Gilmore to have such an allotment made, nor was there ever any act of 
his indicating any purpose, voluntarily, to have said land, or any portion 
thereof, dedicated to the purposes of a homestead. H e  had, prior to the 
adoption of the Constitution of 1868, the absolute right to sell or dispose 
of these lands as lie pleased, without the concurrence of his wife, and, 
if he chose to do so, without her consent and against her will; and it 
is too well established by the authorities, Federal and State, that this 
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right was not divested by Art. X, sec. 8, of the Constitutioil, to be 
questioned now. The State could not, by its Constitution or its laws 
subsequently adopted or enacted, deprive him of his vested right to sell 
or dispose of the land in  question, without contravening that provision 
of the Constitution of the United States which declares that no State 

shall pass any ''law impairing the obligation of contracts." Const. 
(387) U. S., Art. I, see. 10. Unless a person whose lands were acquircd 

prior to the adoption of thc Con&ution of 1868, and wllosc mar- 
riage was prior to that date, voluntarily surrenders his right of alienation 
as it then existed, it cannot be taken away from him. H e  may surrender 
this right by having the land allotted and set apart as a homestead, upon 
his own petition, or by acquiescing in such an allotment; but all his 
rights (except as they may be affected by his own acts) and the rights 
of his creditors, as they existed prior to the adoption of the Constitution, 
remain unimpaired. Edwal-ds v. liearsey, 6 Otto, 595; Sutton v. Askew, 
66 N. C., 172; Brice v. Strickland, 81 N. C., 267; Murphy v. McNeill, 
82 N. C., 221; R e m x  v. H;aynm, 88 N. C., 310; Fortune v. Wallcins, 
94 N. C., 304; Castlebury v. Maynard, 99 N. C., 285; and the numerous 
cases cited in these authorities. 

3. The third exception was to the charge as given. 
This exception cannot be sustained, and the reasons for overruling the 

second exception apply with equal force to this. 
I t  was insisted on the argument of counsel for plaintiffs, that the 

constitutional provision-that "no deed made by the owner of a home- 
stead shall be valid without thc voluntary signature, and assent of his 
wife eignified on her private examination according to lawn-prescribed 
a mode by which deeds shall be executed, &nd that it is within the power 
of the State to regulate and determine the form and manncr in which 
the deeds of its citizens shall be executed in order to give them validity. 

Undoubtedly the State may prescribe the manner or form in which 
deeds, wills or other instruments shall be executed and proved, as that 
they shall be signed and witnessed, and acknowledged o; before 
some designated officer, and registered in a manner prescribed; but it 

can prescribe no mode or form of conveyance by which a vested 
(388) right is annulled or defeated. I t  cannot prescribe a foym of 

conveyance that will defeat the right to convey. Gilrnore had the 
righi to convey the lands in question without the consent of his wife, 
and the State had no power to deprive him of this right by declaring 
that he should not convey without her consent. There is no error. 

Affirmed. 

Cited: Hughes v. Ii-odges, 102 N. C., 249. 
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CALVIN J. COTVLES v. J O H N  HARDIN ET AL. 

Esccuiion Sale-Purchaser-Irregularity-OOficer Buying at his 
own Sale. 

Where, under the former statutes regulating sales under execution, an esecu- 
tion issued upon a judgment rendered by a justice of the pcaee, mas levied 
by a deputy sherid upon land, was returned to the proper court from which 
a venditiovti exponas issued, under which the deputy purchased, whose title 
mas subsequently acquired by an innocent purchaser, and it did not 
appear that the execution debtor had notice of the levy and return thereof, 
but he did have notice of the sale and purchase: Held, 

1. That the purchase by the deputy was not void. 
2. That the failure to give notice of the levy and return was but an irreyu- 

larity, which did not affect the purchaser's title. 

THIS is a civil action, for the recovery of land, which was tried before 
Boykin, J., at May Term, 1887, of WILKES Superior Court. 

The plaintiff showed a grant from the State to one Holsclaw, and a 
conveyance from the latter to one Cousins. 

I n  ordcr to show title out of Cousins, and in  himself, he offered evi- 
dence of the following facts: Robert Munday was, in 1857, a 
deputy sheriff under D. C. McCanless, high sheriff of Watauga (389) 
County. An execution, issuing upon a judgment rendered by a 
justice of the peace against Cousins, was, either by the deputy or the 
sheriff, levied upon the lands of the debtor, returned to the county court, 
from which a venditioni efcponas issued, under which the land was sold 
by the high sheriff, when the deputy became the purchaser and took the 
sheriff's deed. I t  did not appear that Cousins ever had notice of the levy 
and return, or that an order of sale had been made. Munday took 

'possession and retained i t  for a number of years, with the knowledge of 
Cousins. 

The plaintiff in this action acquired Munday's title through sale under 
execution, on a judgment rendered in  favor of one Blair. 

The defendants asked the court to instruct the jury "that if Robert 
Munday was a deputy sheriff at  the time he made the levy hereinbefore 
spoken of, and at  the time of the sheriff's sale of the twenty-five acre 
tract, then the purchase of the land by him would be void, and no title 
would pass to him by virtue of said sale." The court declined this prayer 
because it assumes, as a matter of fact, that Munday made the levy, 
whereas the evidence was to the effect that he or McCanless, the sheriff, 
made it, as is admitted by the defendant in  his statement of this case. 
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The court likewise declined so to charge, because i t  was of opinion, that 
as stated, i t  was not correct as a principle of law, the sheriff, McCanless, 
having made the sale and the same never having been attacked in any 
way for collusion, fraud, etc. 

The defendants also requested the court to charge the jury "that if 
Cousins had no notice of said levy, or of its return into court, or of the 
judgment of the county court ordering said sale, then the sale would 
be void." 

The court declined, being of opinion that the principle did not obtain 
when the defendant in the execution, Cousins, in this instance, 

(390) had knowledge of the sale under execution, the purchase by Mun- 
day, the execution of sheriff's deed and claim and possession 

thereunder by Munday until he left the State two years thereafter, and 
acquiesced therein; and when the rights of subsequent purchaser had 
intervcned, as in  the case at  bar, the court was of opinion that under 
the &reurnstances of this cum, when the levy was made and returned, 
and order of sale was entered by the court, and venditioni e'xponas 
was issued in pursuance thereof, the law would raise a presumption in 
favor of this plaintiff-the purchaser at  execution sale of Munday's 
e s t a t e t h a t  all necessary intermediate acts, orders and decrees were per- 
formed and made by the court. 

There was a verdict and judgment for the plaintiff, from which the 
defendants appealed. 

C. IP.  Arrnfie7d for plaintiff. 
iVo counsel for defendants. 

MERRIMON, J. I t  does not appcar that the deputy sheriff levied the 
execution issued by the justice of the peace upon the land in question, 
but if he did, he had no further connection with it. The vmddioni' 
expoma issued to the sheriff, and by virtue of it he sold the land, and 
the mcre fact that a person who was the sheriff's deputy, but not charged 
with sdling it, purchased the land at the sale made by the sheriff, could 
not render the sale void. The buyer-a deputy sheriff-had no official 
authority in  connection with or control over the process, and the sale 
made under it, and he might bid and buy at it on the same footing 
as a person without official authority-indeed, as to the sale he had 
none. I f  the sheriff and his deputy colluded and perpetrated a fraud 

in the sale and purchase, the defendant in  the execution ~vould 
(391) have his remedy, but this would not render the sale void per se, 

nor could i t  affect adversely innocent purchasers. 
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The statutory regulations pertinent, prevailing at the time of the levy 
mentioned was made, required that the defendants in the execution should 
have notice of it and the return thereof, but the absence of such notice 
was only an irregularity that did not render the sale void. The par- 
chaser was not bound to see that such notice was given, and if t h e  de- 
fendant in the execution suffered injury because he did not have it, he 
had his remedy against the sheriff or other officer. I t  seems, however, 
that he had knowledge of the sale, and did not complain of it on that or 
any account. The purchaser was not bound to take notice of such 
irregularities. Buck v. Elliott, 4 Ired., 335. 

Affirmed. 

CLINTON M. EULISS  v. J O S E P H  McADAMS ET AL. 

The requirtments of the statute in respect to processioning lands must be 
strictly observed. The report of the processioners must show with pre- 
cision the conflicting claims of the contending parties, and the lines 
established by the processioners as determining the dispute. 

THIS was a special proceeding to procession land, heard upon appeal 
from the clerk, by Shipp, J., at Fall Term, 1888, of the Superior Court 
of ALAMANCE County. 

The petition was filed under see. 1926 of The Code, and, after setting 
out the boundaries of the land of the petitioner, alleges: "That some 
of the dividing lines between Joseph McAdams and your peti- 
tioner, to wit : From a stone and pointers, his (McAdams) corner. (392) 
N. 8 chains to a stake; thence W. 24 chains to pointers; thence 
S. 9.50 chains to the beginning, are in dispute," and asks for an order 
directing the processioning of his land. 

Thereupon ( a  summons having been duly issued and served upon the 
defendants) an order was issued to the county surveyor, ex o f i c i o  

processioner, directing him to procession the land mentioned in the peti- 
tion, who reported: 

"That in pursuance of the notice and order returned herewith, he 
proceeded on Tuesday, 26 April, 1887, to run the lines named in the 
order. H e  begun at a rock, formerly a post-oak stump, in  the road, and 
run N. 86Ti0 W. 29 chains to a rock, formerly a post oak.; thence N. 3%" 
E.  8 chains to a stake. When he got to the end of the eight chains, and 
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was about to run the next line west, Joseph McAdams disputrd the line 
and forbade the undersigned to proceed further in running or marking 
the same." 

Thereupon freeholders were appointed in accordance with sec. 1928 
of The Code to proceed with the processioner to establish the lines in 
dispute, and the following report was made by them: 

"We, J. N. H. Clendennis, W. M. Androws, Wm. Q. Kirkpatrick and 
Jerry Iseley, commissioners, being freeholders of said county, in  obedi- 
ence to an order of the Superior Court, after being duly sworn to do 
equal right and justice between the contending parties, proceeded on 
31 May, 1887, the said parties, with their attorneys and witnesses, being 
present, to establish thc lines in dispute between the said Clinton M. 
Euliss and the said Joseph McAdarns, as follows: Beginning at  a rock, 
formerly a post-oak stump, in  the road leading from Graham to Big 
Falls, a short distance north of the junction of said road with the road 
leading from Burlington to Big Falls from said rock; thence N. 86T3" 

W. 29 chains to a rock and pointers; thence N. 3Yz0 E. 8 chains 
(393) to a rock; thence N. 86%' W. 23.50 chains to a rock; and we 

have caused the said lines to be run, marked and processioned as 
above described, and find that they are the true boundary lines dividing 
the lands of the said Clinton M. Euliss and the said Joseph McAdams, 
and that said lines so established and processioned by us are the same 
claimed by said Euliss and disputed by the said McAdams, and that 
they are the same forbidden to be run and marked by the said Mc- 
Adams-so that we find the contention against said McAdams and in 
favor of said Euliss; that with respect to the boundary lines dividing 
the lands of the said Clinton M. Euliss from the lands of other contiguous 
owners, we find there is  no dispute. 

"The lines in dispute and run, marked and established by us, were 
run by Lewis H. I-Iolt, county surveyor and ex oficio processioner ; that 
each of said contending parties had present a practical surveyor, to wit: 
the said Clinton M. Euliss had present J. G. Tate; the said Joseph 
McAdams had present Joseph P. Albright." 

To this report the defendant filed exccptions and moved to quash. 
The following are the only exceptions, which need consideration : 

2. Because no survey and plot were made of either the tracts of land 
belonging to the said Euliss, or of that belonging to the said McAdams, 
being the two tracts adjacent upon the disputed lines, which lines the 
commissioners were to settle between the said parties, the said McAdarns 
being then and there present with his deeds, and demanding that a 
survey and plot of each tract be made. 
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5. Because the report does not state and show any of the facts and 
circumstances attending said survey, from which the court can see 
and judge of the correctness of the survey made, or of the conclusions 
of the jury or commissioners as to the rights of the parties interested 
in  the lands; and further, that the report does not show that any deed 
was present, or what, if any, deed they run by, or what were the 
claims or contentions of the parties, or what facts or circum- (394)  
stances determined the conclusion at  which the commissioners 
arrived. 

6. That the whole report and proceedings are so meagre and so vague 
and uncertain that the court cannot see upon what the commissioners 
or jury founded their verdict, and that none of the facts and circum- 
stances attending the survey are stated, so as to enable the court to pass 
upon exceptions, without resort to affidavits. 

I n  support of his exceptions the defendants filed an affidavit, setting 
out minutely and a t  great length the action of the processioner and 
the freeholders, and the deed under which he claims, and that he was 
present with these deeds, and when "on the disputed lines" he presented 
his deed and those of preceding owners, under which he claimed the land 
in  dispute, "to the processioner and jury (freeholders), and demanded 
that they survey the line in dispute, and all the lines of his said land, 
and also that they would survey the tract of the claimant Euliss," and 
make plats of each of said tracts of land, etc., and that such survey 
was not made, but it was necessary to settle the dispute between the 
plaintiff and the defendant. 

On behalf of the plaintiff, affidavits of the freeholders were filed also 
a t  great length, in which they set out their action and the evidence upon 
which they acted, and they say, among other things: "We directed 
the processioner where to run and to make a plat of the Euliss land, 
and that the plat filed by him is a part of our report, and we supposed 
was filed at  the same time, but have heard that i t  was not, or, if filed, 
was lost or misplaced. The plat now on file shows the disputed lines as 
established by us." 

The processioner in his affidavit, among other things, stated: "That 
he either made and filed a plat of the land of the plaintiff, accompanying 
the report, and part  of the report of the commissioners filed 28 
June, 1887, and i t  has been misplaced-his recollection being that (395) 
he  made such a plat-or his failure so to make and file such a 
plat was an oversight; at  all events, the plat made by me, and filed some 
time since, is the same as the one made, or should have been made, to 
accompany the report," etc. 
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The following is the plat accompanying and referred to in the 
affidavit : 

"This plat represents the land of Clinton M. Euliss in Alamance 
County, North Carolina, adjoining the lands of S. E. Jeffreys, Margaret 
Stanley, James McAdams and others, and bounded as shown in the plat 
surveyed (as stated above) by me on 31 May, 1887, containing 116 
acres, more or less, by old deed. 

(Signed) LEWIS H. HOLT, 
(396) Co. Sur. Alarnunce, and Processioner." 

The introduction of the affidavit on behalf of the plaintiff was 
objected to by the defendants, and that of the defendants was objected to 
by the plaintiff, but these objections were overruled by the court (the 
clerk). 

The surveyor, or processioner, filed a plot of the plaintiff's tract of 
land on 2 April, 1888, which is not claimed to be made from his own 
survey, but from old deeds which the plaintiff holds under, except as 
to the two disputed lines. This plot was objected to by defendant Mc- 
Adams. After considering it, together with the affidavit supporting it, 
it was admitted and allowed to be filed. 

The clerk gave judgment sustaining the exception of the defendant, and 
allowing the motion to quash, and from this the plaintiff appealed to the 
Superior Court in term. 

I n  the Superior Court the following judgment was rendered: 
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"After an inspection of all the papers, and after hearing argument 
and suggestions of counsel, it is consideied by the court that the statute, 
as contained in  chap. 48 of The Code, has been complied with. The 
ruling of the clerk in  admitting the affidavits and plots is  sustained. The 
ruling of the clerk in  quashing the proceeding is overruled, and the 
exceptions of defendant are overruled; and thereupon it is ordered and 
adjudged : That the report of the freeholders and processioners be con- 
firmed and be recorded with the plot, and that the plaintiff recover his 
cost of the defendant, to be taxed by the clerk"; from which the defendant 
appealed. 

E. C. Smith for plaimtif. 
F. II. Whitdcer f o r  defendant. 

DAVIS, J., after stating the case: There was a vast deal of unnecessary 
and irrelevant matter sent up with the record, some of it evidence, and 
much of which no doubt would have been material in settling the 
boundary line in  dispute in the trial of the cause in  the Superior 
Court in term, if the report of the survey and proceedings of the (397) 
freeholders and processioner had disclosed what that dispute was. 
I t  is impossible, either from the report or the plat to see what the 
conflicting claims of the disputing parties were. It is true the report 
speaks of the line "established and processioned," as being the same 
"claimed" by Euliss and "disputed" by McAdams, but there is not the 
slightest indication in the report or in  the plat to show the contention 
or claim of McAdams, from the which the Court can see, upon a review 
of the proceedings, whether the one or the other was the correct line. 

"When a line is disputed and the processioner is forbidden by any 
person" to proceed further, he is required to report the matter to the 
Superior Court, "stating truly all the circumstances of the case, etc.," and 
thereupon five freeholders are appointed, who, with the processioner, 
shall establish the disputed line or lines, "and procession the same, and 
make report of their proceeding," etc. 

Except as to the classes of persons embraced in the proviso, sec. 1929 
of The Code, providing that, "Every person whose lands shall be pro- 
cessioned to him according to the directions of this chapter, shall be 
deemed and adjudged to be the sole owner thereof, and upon any suit 
commenced for such land, the party in possession may plead and give the 
proceeding under this chapter in evidence." Section 1930 gives to 
either party the right to appeal. 

As the processioning of land may fix the rights and title of parties, 
the importance of a full and strict compliance with the requirements of 
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the law is apparent, and unless complied with by the processioner and 
freeholders, their proceedings will be set aside. 

As was said in  Hoyle v. Wilson, 7 Ired., 466, "the report of the 
processioner is radically defective in  not stating with precision the claim 

of the respective parties, so as to show what lines were disputed, 
(398) or how far they were disputed." I n  Carpenter v. Whitworth,, 

3 Ired., 204, i t  is said by Gaston, J.: "It would seem indispensable 
where, in the course of a processioning, a dispute arises with one of the 
persons notified, and the claimant wishes the dispute to be thus decided, 
the certificate (report) should be set forth to show therein what the 
subject of dispute is-that is to say, the respective claims and allega- 
tions of the parties--so that the matter may plainly appear upon which 
they are at  issue. Technical terms are not indeed required, but in the 
language of the act, "all the circumstances of thc case," which must 
mean all the things controverted, "shall be truly set forth." 

"It is not sufficient that i t  should be reported that two persons, owning 
coterminous land, claimed lines. I t  ought to state the lines claimed by 
each." Mathaws v.  Mathews, 4 Ired., 155;  Porter w. Durham, 90 N. C., 
55 ; Forney v. Wil lhmson,  98 N. C., 329, and cases cited. 

Concluding that the plat made by the processioner shall be considered 
as if made and filed with the report, i t  is not such a plat as is contern- 
plated by the statute, and is, for the reasons already stated, fatally 
defective. 

The 2d, 5th) and 6th exceptions of the defendant must be sustained, 
and this renders i t  unnecessary for us to consider the others. There is 
error, and the report and proceeding of the processioner and .freeholders 
must be quashed. 

Error. 

Cited: Roberts, v. Dickey, 1 1 0  N: C., 69. 

(399) 
W. C. ORRENDER v. DAVID CALL. 

Will-DevisePowers-Color of Title-Administratiom-When Lands 
Regarded as Personalty. 

C. devised his lands to his wife for ten years, for the support of some of his 
children, and directed that at the expiration of that time his widow 
should have dower allotted her, and the balance of the lands rented by 
his executor until the death of his wife, "then all my lands to be sold 
by my executor, and the money divided . . . equally among my chil- 
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dren as they come of age." The executor died before fully executing the 
will, and three or four years after the death of the widow the land was 
sold by an administrator d. b. n. cum testamento annexo: Held, 

1. That the administrator had power to sell and convey the land after the 
death of the widow. 

2. That the proceeds of the sale, as between the devisees, should be regarded 
as personalty. 

3. That no alienation, by the devisees of their estate under the devile, could 
operate to defeat the powers conferred upon the personal representative. 

4. T'hat no conveyances made by the devisees, although accompanied by long 
possession by the vendees, made before the death of the widow or the 
sale by the administrator, could operate as color of title. 

THIS is a civil action to recover land, which was tried before Clark, J., 
at Spring Term, 1888, of the Superior Court of DAVIE County. 

The plaintiff claimed title under a deed executed to him by M. R. 
Chaffin, administrator de: bonis  nom, with the will annexed, of David 
Call, Sr., on tho day of , 1886, and in  support of his title offered 
in  evidence : 

1. The wiIl of David Call, Sr., deceased, dated 14 July, 1838, which, 
so far  as is material for our consideration, devises to his wife Sarah, 
his "lands and plantation ten years," for the support of five of his chil- 
dren (naming them), and at  the expiration of the ten years, his 
said wife is to have "her dower land laid off to her, and the (400) 
balance of tho plantation to be rented out" by his executor during 
his wife's lifetime or widowhood; and i t  then provides, "at the death of 
my beloved wife, then all my lands to be sold by my executor, and the 
money divided, as will hereafter be stated." The division referred to 
included the proceeds of sale of personal property, to be "equally divided 
among my children as they come of the age of twenty-one years, to wit:  
Polly, James, Ellender, Henry, Sally, Louisa, John, Greenbury, Betsy 
Ann, David, and Mary Ann." 

2. The appointment of M. R. Chaffin as administrator, etc. 
3. The deed of said M. R. Chaffin, administrator, etc., showing that, 

after duc advertisement according to law, and according to the provisions 
of said will, he had publicly sold and by said deed conveyed the land 
to plaintiff. 

4. The plaintiff then offered a record of said county court, showing 
an allotment of dower to Sarah Call, widow of said David Call, Sr., 
deceased, made according to the provisions of said will in 1847. De- 
fendant objected; the dower did not embrace the locus in quo  and 
allotment; and was only offered to show execution of provisions of will. 
Objection overruled by court, and exceptions by defendant. 
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There was evidence showing that John Sheek, the executor named in 
the will, had died many years ago, without having executed trusts and 
selling the lands as provided for, and that Sarah Call, widow of David 
Call, Sr., died three or four years before the trial of this cause; and 
that Berry Call, one of the children and devisees mention in the will, 
went into possession of the Z o c m  in quo a year or two before the war, 
and thqt he afterwards built a dwelling-house thereon; that during, or 
about the close of the war, Sarah Call, the widow of David Call, Sr., 
moved into said dwelling, and remained there until her death; and that 

the annual rental value of said land was $15 or $20. 

(401) The plaintiff then closed, and defendant offered the following 
testimony, to wit : 

1. A deed from James Call, one of the children of David Call, Sr., to 
Sarah Call, dated 2 January, 1843, purporting to convey to her his in- 
terest to the locus in quo. 

2. A similar deed from Mary Call, dated 11 February, 1846. 
3. A deed from Henry Call, dated 1 April, 1848. 
4. A deed from Louisa Call, dated 22 December, 1849. 
5. A deed from Robert Orrell and wife, Nellie, dated 29 March, 1848. 
6. A deed from John Call, dated 6 October, 1850. All of these deeds 

were made to Sarah Call. 
7. A deed from Jacob Handine and wife, Sarah, who also was one of 

the children of David Call, Sr., to Berry Call, another of said children, 
and mentioned in  will as Greenberry. 

8. A deed from Berry Call to Milton Hobbs, dated 28 October, 1860, 
purporting to convey his interest in and to the locus in, quo. 

9. A deed from Milton Hobbs to Thos. Furches, dated 26 August, 1861, 
for same land-all the foregoing deeds having been registered since 1 
January, 1887. 

Defendant also introduced a deed from Thos. Furches, dated 1 April, 
1863, to Sarah Call, for the tract of land in  controversy, and also deed 
from Sarah Call to Coleman Foster, one of defendants, dated 6 May, 
1872, purporting to convey the land in controversy. 

The following issues were submitted to the jury: 
1. I s  the plaintiff the owner and entitled to possession of the prem- 

ises, and do the defendants wrongfully withhold possession of the same? 
2. What damage has plaintiff sustained? 

The jury responded, under the instructions of the court, 
(402) "Yes" to the first issue, and to the second issue they responded 

('Fifteen dollars per year." Judgment was rendered for the 
plaintiff, and the defendants appealed. 
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John Devereux, Jr., for plaintif. 
J. G. Buxton for defendant. 

DAVIS, J., after stating the case: The first exception is to the record 
showing the allotment of dower to the widow in 1847. The widow was 
entitled, under the will, to  the possession of all the land for ten years, 
and after that her dower was to be allotted, and the evidence was offered 
to show that the provision of the will in regard to the land had, in this 
respect, been complied with. I t  could not prejudice the defendant in 
any event that we can see, for, whether allotted or not, it could not 
affect the power of the executor, or, in the event of his death, the power 
of the administrator de bonis non, with the will annexed, to sell the land 
after the death of the widow; and the only material questions presented 
and discussed relates to the power of the administrator de bonis non, 
with the will annexed, to sell, and the effect of the deeds made by some 
of the children of the testator, under which the defendant claims title. 

We think the administrator, with the will annexed, had the power 
under the statute to sell, and that the deed from him to the purchaser 
was valid and conveyed a good title. Rev. Stat., ch. 46, see. 36; Rev. 
Code, ch. 46, see. 40; The Code, see. 1493; Rogers v. Wallace, 5 Jones, 
181; Council v. Averaff, $5 N. C., 131; Vaughn, v. Farmer, 90 N.  C., 
607, and cases cited. Whatever may have been the effect of the deeds 
under which the defendants claim, they could not operate to defeat the 
power of the executor or the administrator with the will annexed to 
sell, in  accordance with the directions of the will, after the death of 
the widow. The proceeds of the land, directed to be sold after the life 
estate and divided among children, will be regarded as personalty. 
This is settled by Smith v. McRay, 3 Ired. Eq., 204; McLeran (403) 
v. MclZethan, 7 Ired. Eq., 70; McBee et al., ex parte, 63 N.  C., 
332, and many other cases; and whatever might be the effect of the 
deeds of some of the persons interested in the proceeds of the sale under 
the will, i t  could not be to deprive the executor or administrator with 
the will annexed, of the powcr conferred by the will to sell. 

Donoho v. Wilherspoofi, 70 N.  C., 649, and Brandon v. Phelps, 77 
N. C., 44, cited by counsel for defendants, relate to land sold by heirs 
after two years, and have no application to the case before us, in  which 
the land, by the terms of the will, was not to be sold till after the death 
of the widow, when i t  was to be sold by the executor and the proceeds 
divided, etc. Whether the deeds of the children, under which the plain- 
tiffs claim, operated to convey their interests in the proceeds of the sale, 
i t  is not necessary for us to consider. They did not convey the land, 
nor did they constitute such color of title-as against the executor or 
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administrator with tho will annexed, or against the other children, 
whose rights and interests might require the sale of the land in accord- 
ance with the directions of the will-as would be perfected by seven 
years possession. Certainly, such possession would not be adverse to 
the rights of the children who did not sell, and who had the right to 
require the provision of the will to be executed; and, even supposing i t  
to  be adverse, i t  would only begin from the death of the widow, which 
occurred, the case states, "three or four years before the trial of this 
cause." Rogers v. Wallace, 5 Jones, 181; Hicks v. Bulloclc, 96 N .  C., 
164; Page v. Branch, 97 N.  C., 97, and cases cited. 

We have not considered the motion of counsel of appellee to dismiss 
for want of proper assignment of error, because the exceptions plainly 
appear in  the case stated by his Honor below, by whom the case on 
appeal was settled. 

Affirmed. 

Cited: Xaunders v. Saunders, 108 N.  C., 331; Farabow z. Green, 
ibid., 343 ; Orrender v. Chafin, 109 N. C., 429. 

THE PIEDMONT RAILROAD COMPANY AND T'HE RICHMOND & DAN- 
VILLE RAILROAD COMPANY, I~SSEES, V. THE TOWN OF REIDS- 
VILLE. 

Constitdion-Case Agreed-Interstate Commerce-Taxation- 
Municipal Ordinance. 

1. The summary method provided by The Code for the submission of an 
action upon a case agreed, contemplates that all the facts necessary to 
a determination of the questions submitted shall be fully stated in the 
case agreed; and where it appeared that some of the facts were recited 
in exhibits which were not attached, and that leave was given the par- 
ties to add other matters, the cause was remanded to be perfected. 

2. The ordinance cif the town of Reidsville imposing an annual tax upon a 
railroad company, organized under a charter granted by the State of 
North Carolina, whose track runs through the corporate boundary, is 
not a tax upon interstate commerce, nor upon the instruments employed 
in the transportation of such commcrce. 

3. Such a tax is not obnoxious to the Constitution of thc State, or of the 
United States, notwithstanding the fact that the property of the rail- 
road may have been taxed, ad valorem, under the general revenue laws 
of the State. 
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CONTR~VERSY without action, submitted upon a case agreed, heard 
hefore Connor, J., at July Term, 1888, of ROCICINGHAM Superior Court. 

This proceeding is under section 567 of The Code, and its object is 
t o  obtain the decision of the court upon the question of the validity of 
a tax imposed on the plaintiff by a municipal ordinance passed by the 
defendant. The facts agreed are as follows: 

1. The town of Reidsville is a municipal corporation, organized 
under the laws of North Carolina. 

2. I t  has passed an ordinance levying fifty dollars ($50) tax on every 
railroad company running its road through its corporation. 

3. The Piedmont Railroad Company is a corporation organ- 
ized under the laws of North Carolina, and its track runs through (405) 
the town of Reidsville. 

4. The Piedmont Railroad Company has depots, tracks, road-bed 
and other corporate tangible property in Reidsville, which is taxcd by 
the  State, county, and town as other corporate property, ad valorem, 
under the Constitution. 

For  taxation, the road is valued at  $10,000 per mile by the properly 
constituted assessors. 

5. The Richmond and Danville Railroad Company is the lessee of 
the  Piedmont Railroad, and is in possession thereof. 

The plaintiffs resist this tax as unconstitutional, and the matter in  
difference is submitted, without action, under section 567 of The Code. 

The court adjudged that the town of Reidsville is authorized to 
levy the tax of fifty dollars imposed under the ordinance of said town 
against plaintiff company, and that the same is not unconstitutional; 
that the action be dismissed, and that the plaintiff pay the cost thereof; 
from which the defendants appealed. 

F. H .  Busbee for plainfifls.  
N o  counsel for the  defendant.  

SMITH, C. J. This method of procedure, introduced in The Code as 
a summary and inexpensive way of securing a judicial determination 
of matters i n  law, contemplates somewhat a proceeding i n  the nature 
of a special verdict under our former system, a complete and concise 
statement of all the facts necessary to a solution of the controversy. 
The statement before us refers to exhibits A and B, said to be, but 
are not, annexed nor in the file. Again, in the case on appeal (wholly 
unnecessarily) it is left to either party to add to the facts in the case 
agreed the public laws taxing railroads, and any action taken by the 
board of appraisers and assessors in the valuation of the plain- 
tiff company, thus introducing new matter i n  the case agreed, (406) 
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which is wholly inadmissible, because the controversy is to be determined 
solely upon the facts therein contained. 

For  these reasons the cause must be dismissed or remanded, and we 
prefer the latter course because, when amended so as to present all the 
facts-not by references, to be hunted up, but in direct and positive 
form-it may be decided in the court below, and reviewed, on appeal, 
in  this. 

We are unable to see any well-grounded objection, founded upon the 
Constitution of the United States or of this State, to the tax put upon 
the defendant. I t  is in  no sense a tax upon interstate commerce; 
that is, upon freight or passengers conveyed out of this State into another 
State, or brought from the latter into this State, nor upon the coaches 
and cars, instruments of such commerce employed in  such transporta- 
tion. The tax is upon the corporate body created by the State and 
doing business within the corporate limits of the town, and this liability 
cannot be evaded by the fact that the road transports beyond as well 
as within the boundaries of the State. I t  is such commerce as is carried 
on between the states, as a distinct species of taxable property, that is 
protected by the Constitution of the United States from State assess- 
ment, when separately taxed, or when intermingled with that which is 
purely and solely State. 

I n  State Tax on Railway Gross Receipts, 15 Wall., 284, a tax upon 
the gross receipts of a railroad, though entering into the aggregate sum 
derived from a transportation beyond the State lines, is held not to be 
an  invasion of the exclusive right to regulate commerce between the 
states, and the distinction is  taken between a tax upon freights carried 
between states, because of their curriago, and a tax upon the freights of 
such transportation after they have become intermingled with the other 
property of the carrier. 

Again, a tax of one-fourth of one per cent, in addition to other 
(407) taxes, upon the value of every share of its stock, with a proviso 

that when the road so taxed lay partly within and partly with- 
out the State, the company should only be responsible to the State levy- 
ing the tax upon such number of shares as would be in the same ratio 
to the whole as the number of miles of its track in  the State bore to 
the entire line of the road. This was upheld as not interfering with 
interstate commerce. The Delaware Railroad Tax, 18 U. S., 206. 

So has i t  been decided that a railroad. 455 miles in length. of which 
u ,  

42 only were within the State that incorporated the company, was 
"doing business within the latter State, and subject to a tax imposed 
upon all railroad companies doing business within the State, and upon 
whose road freight may be transported." Erie Railway Co. v. Pennsyl- 
vania, 21 Wall., 492. 
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It is then manifest that the municipal tax imposed by the defendant 
invades no prohibitory provision contained i n  the Constitution of the 
United States. 

We are equally clear that it is not repugnant to our own organic law, 
nor does i t  depart from the principle of uniformity therein recognized. 
The tax is imposed upon every railroad "running its road through its 
corporate limits," and whether it be called a privilege tax, or by some 
other name, i t  is imposed upon its business in  the town; or, if the road 
simply passes over the corporate territory, in view of the perils to the 
place, i t  i s  a tax which the State can authorize, and, when imposed 

a 

under such authority, is valid. 
Nor is i t  wanting in  uniformity, as the term is defined by Mr. Justice 

Mil lw,  speaking for the Court, Bailroad Tax Cases, 92 U. S., 575, and 
followed by this Court in Worth  v.  R. R., 89 N. C., 291. 

While we give our opinion upon the point intended to be presented, 
for reasons stated i t  must be remanded, and is so ordered. 

Remanded. 

Cited: Thornto% v. Lambeth, 103 N. C., 89; Dalton v. Brown, 159 
N. C., 179. 

AVERY PA!FTON ET AL. v. WESTERN CAROLINA EDUCATIONAL 
COMPANY ET AL, 

Easement--Reservation in Deed-Description. 

P. conveyed to E. a tract of land by deed, in which was contained the fol- 
lowing clause: "With the following reservation, that is to say: the said 
P. reserves 33 feet for a street, running from the cross street down to 
C.'s fence to  J.'s fence; then up J.'s fence to the street that leads down 
to P.'s house" : Held, 

1. That this reservation created an easement in P. and his heirs to use the 
street thus designated, and have it kept open and unobstructed for their 
enjoyment. 

2. Tiiat the reservation was not so vague and indefinite in its terms as to 
make it inoperative. 

CIVIL ACTION tried before Merrimon, J., a t  Spring Term, 1888, of 
HENDERSON Superior Court. 

The complaint alleges that the plaintiffs are the owners and entitled 
to the possession of the land mentioned in  the complaint by virtue of 
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a reservation contained in a deed from M. M. Patton to M. Bowen, 
under which defendants claim, and that the possession is wrongfully 
withheld; and, further, that they have been and are entitled to a free 
and unobstructed right of way over and upon said land and every part 
thereof, and that the defendants have obstructed tho said right of way 
with gates, etc., and they ask judgment for possession of the land, for 
the removal of the obstructions, and for damages and for costs. 

The material allegations of the complaint are denied. 
The plaintiffs offered a deed from Mitchell King to M. M. Patton, 

dated 7 September, 1855, which (the defendants admitted) embraced 
in its boundaries the real estate in controversy, and that the plaintiffs 
were the heirs-at-law of M. M. Patton. 

The defendants further admitted that M. M. Patton entered into 
possession of the land about the date of his deed, and continued 

(409) in possession from that time to the day of his death, which oc- 
curred on , 18 , and that his heirs, the plaintiffs, have 

been in possession at  the same place ever since the last mentioned date 
to the bringing of this action. 

The plaintiffs then introduced testimony tending to show that the 
defendants had obstructed the streets indicated in the deed. The de- 
fendants admitted that they had placed a gate and fence across the 
street, and also a gate and fence at  another point, and that they had 
built a fence so as to take into the college lot the street there indicated, 
and to completely obstruct said street. 

The defendants then introduced a deed from M. M. Patton to N. 
Bowen, chairman of the board of trustees of the college, dated 6 May, 
1859, for the lot described on the map as college lot, and a deed from 
M. M. Patton to Joseph Jordan, described as the J. P. Jordan lot, 
dated 30 July, 1861, and a deed from N. Bowen to the dcfendant com- 
pany, dated 7 February, 18'76, for the college lot. The plaintiffs ad- 
mitted that M. M. Patton never had possession of the college and Jordan 
lots after the date of his deeds to Bowen and Jordan. His  deed to 
Bowen contained the following clause: "With the following reservation, 
that is to say, the said M. M. Patton reserves 33 feet for a street run- 
ning from the cross street down I;. Clayton's fence to J. P. Jordan's 
fence, thence up Jordan's fence to the street that leads down to M. M. 
Patton's house." 

Patton's deed to Jordan contained the following clause: "And further, 
that the street now opened up through to the college land, thirty-three 
feet widc, shall be kept open." The defendants admitted that this street 
runs from the gate in  the south line of the J. P. Jordan lot, as shown 
on the map, north. 
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PATTON 'u. EDUCATIONAL Co. 

The plaintiffs withdrew their claim to have the title declared to be 
i n  them of the said streets, and only insisted upon their right 
to have the gates and other obstructions removed from said street, ( 4 1 0 )  
and for judgment for damages assessed by the jury. 

The court, being of the opinion that the defendants had no right to 
erect gates and fences across said streets, gave judgment accordingly. 
Defendants excepted. 

1. Because the reservations were for Patton's life only, and did not 
inure to the benefit of his heirs. 

2. That, by the deeds, title to the soil passed to the defendants, and 
the reservations in the deeds gave to plaintiffs and those claiming under 
them only an easement, and that the defendants had the right to fence 
across the streets, so long as they kept a gate ten feet wide, through 
which plaintiffs might pass at  pleasure. I t  was admitted that the plain- 
tiffs could pass through gates from their house to K on the map, but 
the street from K to C was obstructed so they could not pass. 

3. That Patton had not shown a possession sufficiently long to give 
him title to the land, taging the facts as admitted to be true, and that 
defendants were not estopped to deny his title by reason of their claim 
of title through him. 

There was a judgment for the plaintiffs, from which the defendants 
appealed. 

8. V.  Pickens (filed a br ie f )  for plainlztiffs. 
If. C. S m i t h  and T. F. Davidsom, W.  A. S m i t h  (filed a br ie f )  for 

defendants. 

DAVIS, J., after stating the case: I t  is conceded that the deed from 
King to M. M. Patton included the streets obstructed by the defendants, 
and the effect of the admission of the defendants in regard to the judg- 
ment is to present the single question, Did the defendants have the right 
to obstruct the streets in the manner set out? 

The title being originally in  M. M. Patton, through whom 
the plaintiffs claim, what was the effect of the reservation in  the ( 4 1 1 )  
deed from him to M. Bowen? Conceding, as insisted by the 
defendants, that the deed conveyed the title to the soil, and that the 
reservation was only of an easement, the title to it is in the plaintiffs, 
who have been in  possession since the death of Patton. Herr imon  v. 
Russell,  2 Jones Eq., 470;  H a y s  v. Askew, 5 Jones, 63. 

The reservation is not vague and uncertain, as was the case in W a u y h  
v. Richardson, 8 Ired., 471, and McCormick v. Monroe, 1 Jones, 13, 
relied on by defendants. I n  those cases the exceptions in the deeds were 
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held to be inoperative and void, because so vague and uncertain that 
no effect could be given to them. 

The case of Pisher v. Mining Co., 97 N. C., 95, cited by counsel, has 
no application. I n  that case the plaintiffs failed to show title in them- 
selves or in  those through whom they claimed title to the excepted 
minerals. 

I n  the case before us, i t  does appear that the title and rights to the 
easements reserved was in  M. M. Patton, and in  the plaintiffs who claim 
under him. 

The plaintiffs abandoned all claim to title in the land, and only insist 
upon their right to the unobstructed use of the street reserved. 

I t  is shown that there has been no abandonment or nonuser of the 
street, and there is no claim of title to the soil by length of possession 
or otherwise. 

The plaintiffs have shown title to the easement reserved, and we think 
the obstructions admitted to have been made were invasions of their 
right. A street with gates or fences across i t  is not what was reserved, 
but a full and unobstructed "33 feet for a stGeet." 

Affirmed. 

Cited: R u f i n  v. R. R., 151 N.  C., 335. 

(412) 

J. G.  BYNUM ET AL. V. THE BOARD O F  COMMISSIONERS O F  BURKE 
COUNTY. 

Elections-Injunction--Oficers-Cause of Action-Undertaking- 
Appeal-Interlocutory Orders, etc. 

1. Where power is conferred to open, conduct and declare the result of an 
election, the action of those charged therewith in that respect is final 
and conclusive until it is reversed by some proper action brought to 
impeach i t ;  and the courts will not interfere by injunction to prevent 
them from ascertaining and promulgating the result. 

2. I t  is a general rule that the cause of action must have existed at  the time 
the suit began. 

3. The amount of the undertaking to be given upon the granting of an injunc- 
tion or restraining order must be fixed by the judge, and while it may 
be executed and the sureties allowed to justify before the clerk, the latter, 
in that respect, is the mere servant of the judge, who may revise his 
action. 

4. The adjudication by the judge that the undertaking has been duly executed 
and filed, is conclusive, and no appeal lies therefrom. 
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THIS was a motion for an injunction, made i n  an action pending in 
BURKE Superior Court, heard before Montgomery, J., at Chambers, on 
22 November, 1887. 

An election was ordcred to be held, and was held, in  the county of 
Burke, under the direction of the defendants-county commissioners- 
on 15 May, 1886, to take the sense of the electors of the county upon a 
proposition submitted to them at that election to subscribe to the capital 
stock of the "Southern and Western Air Line Railroad Company,'' as 
allowed by the statute (Acts 1885, ch. 274, see. 10) incorporating that 
company. This statute provides that such subscription might be made 
"if a majority of the qualified voters of such county shall vote for such 
subscription," etc. 

This action was begun on 4 June, 1886. I t  is alleged in the (413) 
complaint that there were in the county, on the day of the elec- 
tion mentioned, 2,401 qualified voters; that 970 votes were thereat 
cast in favor of "Subscription"; that 439 votes were cast for "No Sub- 
scription"; that nevertheless the defendants, a s  county commissioners, 
thereafter, on 6 July, 1886, falsely pretended to ascertain and declare 
that a majority of such qualified voters cast their votes at  the said elec- 
tion for "Subscription," when, in  fact and truth, greatly less than a 
majority so voted. I t  is further alleged that the defendants have directed 
that a subscription for the capital stock of said company be made for 
the county named, and that county bonds be issued, etc. 

The defendants answer the complaint, and among other things allege : 
'(That i t  appears upon the face of the complaint that if any cause 

of action exists against these defendants, which is denied, then the same 
arose after the summons was issued, on 4 June, 1886, and that one of 
the material averments of the complaint i s  the action of the defendants 
on 6 July, 1886, subsequent to the institution of this action, and defend- 
ants are advised and believe that the cause of action must have existed 
when the summons issued, otherwise this action must be dismissed and 
the restraining order herein vacated." 

The purpose of the action is to contest the result of the election-to 
have the true result ascertained and declared, to the effect that a 
majority of such qualified voters did not vote for such subscription. 

Relief by injunction and general relief are demanded. At chambers 
a judge granted an  injunction, pending the action, until the hearing 
upon the merits, from which the defendants appealed. 

John Gray Bynum ( J .  T. Perkins fild a bbri f)  for pla&tifs. (414) 
I. T. Avery and 8. J. Ervin for defendants. 
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MERRIMON, J., after stating the case: I t  was the province and duty 
of the defendants, county commissioners, to ascertain and declare truly, 
as prescribed by law, the result of the election in question, and their 
action in that respect was final and conclusive as to such result, for all 
proper purposes, until it should be impeached successfully in  an action 
brought for that purpose. Their ascertainment of the result cannot be 
questioned in any collateral action or proceeding. This is settled by 
many decisions. (The Code, sees. 1996-1998; Acts 1885, ch. 274, sec. 
l o )  ; Smallwood v. N e w  Benze, 90 N. C., 36; Duke v. Brown, 96 N. C., 
127; McDowell v. T h e  ConsLruction. Co., id., 514; Wood v. Oxford, 97 
N.  C., 227; Rigsbee v. Durham, 98 N. C., 81; S. u. Emery,  id., 768; 
Rigsbee v. Durham, 99 N. C., 341; S. v. Cooper, post, 684. 

The law contemplates and intends that such elections shall have dis- 
tinctive character, integrity, and certain effect for the purposes intended 
by them, just as in case of other elections, and the results of them, when 
ascertained and declared by the proper officers, shall not be questioned 
collaterally in any action or proceeding in which what they are intended 
to settle shall become material. I f  this could be done, the result of the 
election would never be settled, but i t  would be continually open to be 
questioned, and i t  would depend upon the fortunes of each action in 
which i t  might become material. The law does not tolerate such prac- 
tical absurdity. 

The officers respectively charged by the law with ordering such elec- 
tions, holding and ascertaining and declaring the results of them, as to 
their duties have authority, in the exercise of which they shall not be 

interfered with or restrained, while they proceed in the course 
(415) of their action according to the forms and requirements of the 

law applicable. They must be allowed to discharge their duties 
respectively in the exercise of the authority conferred upon and con- 
fided to them, although they may so do erroneously. The legal correct- 
ness of their action is not to be questioned or contested at  every step 
they may take, but only by proper action, when the election shall have 
been completed; otherwise, an election might in many cases be thwarted 
and defeated by the factious and unwarranted interference of persons 
unfriendly to it. Moreover, it would be impracticable to restrain offi- 
cers in the exercise of authority that involved their judgment and dis- 
cretion, which cannot be certainly known until the same shall be ex- 
pressed and made operative. 

I t  would be otherwise, however, when persons (officers) claiming the 
right to exercise authority really had none, colorable or otherwise. The 
authority exercised must be allowed by law. And, no doubt, there may 
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be cases in which a threatened or contemplated unlawful exercise of 
authority might be restrained, but such cases are exceptional. 

I n  the present case, the county commissioners had authority, and i t  
was their duty, to ascertain and declare the result of the election, and 
the plaintiffs had no right to have them restrained in  that respect by 
injunction. They alone could first determine the result, and if they 
should do so falsely or erroneously, as alleged, then the plaintiffs, or 
other persons interested, could bring their action to contest the result 
complained of, and have relief by injunction accordingly as the circum- 
stances might require. No cause of action as to the result arose until 
i t  was ascertained and determined by the defendants; they wcre charged 
with power for such purpose, and they could not be prevented from 
executing i t  in  the orderly course prescribed by the statute. 

Obviously the purpose of this action is-though it is not formally and 
precisely alleged-to contest the result of the election mentioned. 
At  the time i t  was brought, the election had been held, and the (416) 
apparent and unofficial result was known to the plaintiffs, as 
claimed by them; but at that time, and for more than a month after- 
wards, the result was not ascertained and declared by the defendants, 
county commissioners. The cause of action did not exist at  the time 
the action was begun, and the defendants do not waive their right of 
objection in  this respect, but expressly insist upon i t  in their answer 
and the same as amended. 

Generally, the cause of action must exist at  the time the action is 
brought, and there is nothing in this case that puts it without this gen- 
eral rule. I t  is of the nature of an action, and its very purpose is to 
enforce an existing right or cause of action denied in some way, or to 
settle a right that requires to be settled, by a judicial determination, in 
order to give i t  complete operative effect. I t  would be alike unreason- 
able and unjust to allow a plaintiff to bring his action and maintain it 
against the defendants before he had any cause of action in some way 
arising. I n  the nature of the pleadings, they relate to the time the 
action began, and ordinarily the plaintiff and the defendant must re- 
spectively allege the cause of action and the counterclaim as they existed 
a t  that time. Cledennin v. Turner, 96 N. C., 416; lirarner v. The 
Elactric Light Co., 95 N. C., 277. 

The judgment must be reversed and the action dismissed. 
Error. 

I n  the course of the action, a judge at  chambers allowed a motion for 
an injunction pending the action, until the hearing upon the merits: 
"Provided, that the plaintiffs execute an undertaking, payable to the 
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defendants, in  the sum of five thousand dollars, justified and conditioned 
pursuant to the statutes, said undertakings to be filed with the 

(417) clerk of the Superior Court," etc. The undertaking was given 
and filed as required by the order of the court. 

Afterwards, the defendants made application to the clerk to be allowed 
to examine the sureties to the undertaking, and they assigned divers 
grounds of objection to it. The clerk allowed the applicatibn, and the 
plaintiffs made objections thereto. Thereupon the clerk heard the rnat- 
ter, and made sundry rulings, from some of which the plaintiffs ap- 
pealed to the judge, and others from which the defendants likewise 
appealed. 

The judge considered the appeals, and decided that the undertaking 
was "in substance a compliance with an order made by me (the judge) 
in this cause on 22 November, 1887, and I hereby direct the same to be 
filed by the clerk," etc. From this order the defendants appealed to 
this Court, assigning as grounds of exception that the judge had not 
overruled certain rulings of the clerk, and that he had made the order 
appealed from. 

The statute (The Code, sec. 341) prescribes that, "Upon granting a 
restraining order for an injunction, the judge shall require, as a con- 
dition precedent to the issuing thereof, that the clerk shall take from 
the plaintiff a written undertaking, with sufficient sureties, to be jus- 
tified before and approved by the said clerk, or by the judge," etc. It 
is confided to the judge to fix the amount of the undertaking, and it 
may be justified before and approved by the clerk or the judge, and the 
latter has authority to supervise the action of the clerk, whose action 
stands as that of the court, unless objection shall be made by a party 
to the action who is interested. The clerk is the mere servant or agent - 
of the court. No appeal lies in such case from the action of the court 
in  term, or from that of the judge at  chambers. The justification and 

approval of such undertakings is of a class of mcrely incidental 
(418) matters in the action, in which the decision of the court must 

almost necessarily be final. I t  would be alike inexpedient and 
impracticable to allow appeals from such decisions; i t  would give rise 
to an indefinite number of appeals in the same action, create complica- 
tions, confusion and endless delays, while i t  would not settle and deter- 
mine any substantial matter litigated by the action. The court makes 
many incidental rulings and orders in the course of actions, from which 
no appeals lie, and as to them its action is final, as certainly so as the 
action of this Court in  respect to matters that properly come before i t  
by appeal. 

I t  is a mistake to suppose that the statute (The Code, see. 548) allows 
appeals to be taken "from every judicial order or determination of a 
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judge of a Superior Court, upon or involving a matter of law or legal 
inference, whether made in  or out of term"; appeals are allowed only 
where such an order of determination "affects a substantial right claimed 
i n  any action or proceeding; or which, in effect, determines the action, 
prevents a judgment, from which an appeal might be taken, or discon- 
tinues the action, or grants or refuses a new trial." The appeal lies 
from an order or determination in the action which affects the right 
litigated-the cause of action in  controversy therein-in respects and 
ways specified;' but i t  does not lie from an order or determination that 
is merely incidental, and not affecting directly the cause of action 
litigated. 

Now, the order of the court appealed from did not affect the "sub- 
stantial right claimed7)-the merits of the cause of action litigated by 
the action; it was as to a matter and in  a respect purely incidental, and 
the statute just cited does not embrace it. No appeal lies in such a case. 
The proceedings as to the undertaking was summary; the court-the 
judge-had complete authority, without regard to what the clerk 
had decided, to approve or disapprove it, and to make the order (419) 
which the defendants undertake and suppose they had a right to 
appeal from. ~ a r s h ' v .  Cohen, 68 N. C., 283; Sternberger v. Hawley, 
85 N. C.; 141. 

The appeal of defendants in this respect must, therefore, be dismissed. 

Cited: Powell v. Allen, 103 N.  C., 50; Crawford v. Barnes, 118 
N. C., 916; Boliclc v. R. R., 138 N. C., 371; Wallace v. Salisbury, 147 
N. C., 60; Jones v. Flynt, 1159 N.  C., 97; S. v. Jackson, 183 N. C., 701; 
McAden v. Watkim,  191 N. C., 108. 

JOHN M. BROWER v. J. C.  BUXTON, TRUSTEE, AND WINSTON FULTON. 

An injunction will not be granted restraining a trustee from selling lands 
conveyed to him by a debtor to indemnify a surety, where it appears 
that in a former action, having the same object, a consent decree was 
made dismissing it, and wherein there was an agreement that the trustee 
should sell if the debt was not paid by a day fixed, although the terms 
of the deed might not have originally conferred a power of sale without 
the intervention of the court. 
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THIS was a motion for an injunction made in a cause pending in tho 
Superior Court of SURRY County, heard before Connor, J., at Chambers, 
on 9 August, 1888. 

The complaint alleges that plaintiff borrowed of Wachovia Bank 
$8,300, for which he gave his note, with defendant Fulton as surety, 
and at  the same time executed to defendant Buxton a deed conveying 
certain real estate in trust, with power to sell the same upon default of 
payment; that the deed was to indemnify Fulton, the surety, against 
loss, but that he had suffered no loss thereby, and the debt, with accrued 
interest, has from time to time been paid, amounting to $5,488.07, 

together with other payments of interest which should have been 
(420) credited on the note by said Brower. The plaintiff further 

alleges that defendant trustee has advertised the land for sale, 
without being authorized to do so under said deed, and is thereby "cloud- 
ing" the title of the plaintiff. 

Wherefore, plaintiff asks that defendant be restrained, etc. 
An order to show cause, etc., was made returnable at  w e n t w ~ r t h  ou 

28 July, 1888, before Judge Connor. 
The defendant trustee, answering the complaint, alleges that he acted 

in accordance with the terms of the deed; that plaintiff owed, on 17 
July, 1888, the sum fo $4,048.75, and plaintiff promised to settle the 
same prior to the institution of this suit, and that in consequence of 
Brower7s default the said Fulton, his surety, executed to said bank his 
note for $8,300. 

For a second defense: That the present plaintiff brought suit in Surry 
County against the present defendants and the said bank, wherein the 
same relief is sought as in  this action, and that the court dismissed the 
same on 16 February, 1888, and the defendants here specially plead 
former adjudication as a bar to this action. 

The other facts necessary to an understanding of the questions pre- 
sented in the appeal are stated in  the opinion of the Court. 

The motion for an injunction was heard upon sworn complaint, 
answer, and exhibits, and was denied. From the order of denial, the 
plaintiff appealed. 

F. H. Busbec for plaintif.  
J .  C. Buzton for defendants. 

MERRIM~N, J. The spirit and purpose of the trust are to indemnify 
the surety named in the deed of trust against loss by reason of the 
suretyship therein mentioned and particularly specified. The trust 

property (land) should, in good faith, be devoted, if need be, to 
(421) that purpose, and the execution of the power of sale, to that end, 
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should not be restrained, unless for substantial and just cause. I f  i t  
be granted that, strictly under the letter of the trust and the power 
of the sale in connection therewith, the trustee could not sell the land 
without the direction of the court, in a proper action for the purpose, 
until the surety had in fact paid the debt of his principal, any question 
in that respect was settled and concluded by the record and judgment 
in the former action, pleaded by the defendants in this action, which 
embraces and settled the cause of action alleged in  this case. 

I n  the former action mentioned, the present cause of action was in  
substance, almost precisely, alleged. I n  the settlement of the matters 
then in controversy i t  was agreed by and between the parties to the 
action that no sale of the property should then be made as then intended 
by the trustee, but i t  was adjudged by such consent "that J. C. Buxton, 
trustee (the present defendant), if so required, may advertise to sell 
the land conveyed in the mortgage of Brower and wife to J. C. Buxton, 
trustee, and Winston Fulton (the ather defendant and surety) in time 
to make sale by 1 June, 1888." I n  pursuance of the deed of trust and 
this agreement of record, the defendant was proceeding to sell the land 
when the appellant brought this action, asking relief by injunction, upon 
the ground that the surety has not yet in fact paid the principal debt, 
though long past due, and thus suffered. I f ,  as we have seen, such 
objection to the sale of the property might at  first have had force, it 
was obviated by the subsequent agreement of record, and the letters in 
evidence of the appellant to the defendant trustee, asking for a delay 
of the sale as matter of favor, show that he so well understood. 

There is no error. The motion for an injunction was properly denied. 
Affirmed. 

LOUISA TUCKER ET AL. V. PAULINA MARKLAND ET AL. 

Contract-Comideratio12-Frau&, Statute of-Betterments-Imprmve- 
merits-Pa~titiovEvidence, Burden, of Proof. 

51 contracted, in parol, to convey to G his estate in common, in expectancy, 
upon the death of his ancestor, in certain lands, and received the price 
therefor. Upon the death of the ancestor, G and the other tenants in 
common had the lands partitioned, G entering into possession of the por- 
tion assigned to him as purchaser from M, and placed valuable improve- 
ments thereon. M then began a proceeding for another partition, deny- 
ing G's title to his share, and pleading the Statute of Frauds in bar of 
the alleged contract : Held, 
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1. That the purchaser was required to prove, by a preponderance of evidence, 
the contract as he alleged it, but he was not required to prove that the 
consideration was full and fair. 

2. That while the contract was void, and at  the time it was made the vendor 
had no estate in the premises, yet, as he had received the price, and 
permitted the vendee to take possession and add to the value of the 
property, in a partition his share should not only be charged with the 
purchase money he had received, but also with its proportion of the en- 
hanced value by reason of the betterments ,placed thereon. 

THIS was an issue joined in a special proceeding for partition before 
the clerk, tried before Clark, J., at Spring Term, 1888, of DAVIE Supe- 
rior Court. 

Upon the trial i t  was admitted by the parties that Mary Markland 
died, intestate, in the year 1876, seized in fee simple of the lands in 
controversy. 

Mary Markland left surviving her Matthew Markland and Louisa 
Tucker, the plaintiffs, and ~ a u l i n a ~ ~ a r k l a n d ,  the heirs-at-law of John 
Markland, a deceased son, who are defendants in  this proceeding, and 
George Markland, another son, who, since the death of his mother, 
Mary, has also died intestate, without issue. 

, George and the defendant Paulina and the heirs-at-law of 
(423) John had the lands partitioned among themselves, the said 

Paulina being assigned one-fifth thereof, the heirs of John one- 
fifth thereof, and the said George three-fifths thereof, he alleging in 
said proceeding that he was purchaser and owner of the one-fifth that 
descended to Louisa and the one-fifth that descended to Matthew upon 
the death of their mother. 

Louisa and Matthew were not made parties to said proceeding for 
partition. 

The defendants allege, in  their answer, that 'George had purchased 
and plaintiffs, Tucker and wife and Matthew, had sold and conveyed 
their one-fifth interest each in the land descended from their mother, 
Mary, to him, which was denied by plaintiffs, and the Statute of Frauds 
was set up by them in their replication. The defendants admitted there 
had been no conveyance from plaintiffs to George, nor had there been 
any written contract executed between plaintiffs and George for their 
interest in  said lands; but they alleged that during the life of the said 
George and of his mother, Mary, the former, by parol, bought and paid 
the said Tucker and wife and Matthew for their expectancy in said 
lands. As to the purchase from Mrs. Tucker, the defendants' evidence 
entirely failed, and the court directed the jury to find the issues sub- 
mitted as to her "No." 
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The following issue was submitted to the jury as to Matthew Mark- 
land, to wit : 

"Did George Markland purchase, under parol contract, the one-fifth 
expectancy of Matthew Markland in the land; and if so, what was the 
consideration paid 1)' 

Answer: "Yes; $800." 
The personal ,representative of George Markland was not a party to 

the proceeding. 
The plaintiffs asked the court to instruct the jury: 
1. This being a transaction with regard to an expectancy, 

before the jury can answer the issue in favor of the defendants (424) 
that there was a parol contract and payment of money therc- 
under, they must be satisfied by a preponderance of the testimony that 

' 

the alleged sale was fair, and that the consideration paid for their land 
was full and fair. 

2. That this being a parol transaction with regard to an expectancy 
in  the lands of his mother, Mary Markland, George acquired no estate 
therein, either legal or equitable. 

Both of which instructions were refused by the court, and the conrt 
instructed that it was not necessary that defendants should allege and 
prove that the transaction of George with Matthew Markland for his 
interest in  the lands was fair and for a full consideration, but was like 
any other transaction; they only had to show that the trade was made 
and that there was a consideration therefor. Plaintiffs excepted. 

The court gave judgment, directing that the land be partitioned, and 
as to the appellant Matthew Markland, i t  adjudged that his. share 
thereof be charged with the payment of such sums as may be found due 
the estate of George Markland as the purchase-money paid and the 
improvements placed thereon by the said George Markland, deceased, 
and to that end i t  is ordered that the cause be referred to take and 
state an account. 

The appellant assigned grounds of exception to the judgment as 
follows : 

1. That no estate in the land, either legal or equitable, passed from 
the plaintiff, Matthew Markland, to the said George Markland in the 
parol contract as to his expectancy in his mother's estate, and there 
could be no claim thereon for betterments or for purchase-money. 

2. I f  any such claim did exist it would be personalty, and belong to 
the personal representative of the said George Markland, and 
not to tho defendants as the heirs-at-law of the said George (425) 
Markland, and the same cannot be enforced and collected in this 
way and in  this proceeding. 
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3. That as the said George was one of the tenants in common with - 
the plaintiffs and the other defendants, if he placed valuable improve- 
ments on the land so held in  common, all he could have claimed in the 
partition would have been to have the part he had so improved, with- 
out estimating the value of such improvements. And upon his death 
that is all hi; heirs-at-law can claim. and his share descends to them 
thus enhanced in value; therefore, there should be no account as to 
betterments. 

4. That as the said George occupied the one-fifth he inherited from 
his mother, Mary, as well as the two shares he claimed to have pur- 
chased from the plaintiffs, Mrs. Tucker and Matthew Markland, all 
three of these shares having been assignd to him in one lot or body, 
it cannot be determined, as a fact or as a proposition of law, that the 
improvements were placed on the one-fifth of the plaintiff Matthew, 
but the presumption of law is that he placed them upon his own interest. 

5 .  The reason the law charges for betterments is that bargainor gets 
tho benefit of them, and it would be inequitable for him to do so without 
>aying for the same. But in this case Matthew Markland is no more 
benefited than each of the other heirs of the said George. 

From the judgment rendered, the plaintiff Matthew appealed. 

D. M.  Furches and R. B. Qlewn for plaintiffs. 
J .  C. Buxton for defendants. 

MERRIMON, J. The first exception is groundless. The parol contract 
. in question, as to proof of its existence, for the purposes of this 

(426) action, stood on the like footing as other ordinary contracts. I t  
was sufficient to prove, by a preponderance of evidence, that i t  

was in fact made; and if so, the purchaser could insist upon such relief 
as in  equity he might be entitled to have. There was nothing in the 
relation of the parties, nor were there considerations of policy or con- 
science that rendered i t  necessary that the consideration paid for the 
land should be "full and fair"; else the purchaser must lose what he 
in good faith paid, if the vendor saw fit to avail himself of the statute 
rendering such contracts void. 

The latter part of the special instructions asked for was immaterial. 
Whether the purchaser got an estate legal or equitable or not, he was 
entitled, under the circumstances, to be reimbursed the money he paid 
to the appellant for the land. I t  seems that, having paid the money, 
he took possession of the land in pursuance of his supposed right under 
the voidable contract of purchase and with sanction of the vendor. I t  
would be inequitable and against conscience to allow the latter to turn 
him out of possession thereof without restoring his outlay in  cash and 
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for valuable improvements he put on the land while so in possession. 
The contract was void under the statute if the vendor saw fit to avail 
himself of it, but he could not be allowed to take fraudulent advantage 
of a contract he might and did treat as void. He  took the purchase- 
money and induced the vendee to take possession of the land and make 
valuable improvements on it, believing he would get the title therefor. 
Shall the court allow the vendor to keep the money of the vendee, which 
he thus obtained, while it helps him to get possession of the land? 
Surely not. The Court of Equity will not enforce the contract because 
the statute pleaded renders it void, but it will not help the vendor to 
consummate a. fraud. Albea v. Grijjm, 2 D. and B. 'Eq., 9 ;  Ralcer v. 
Ga"~som, 1 D. and B. Eq., 381; Cha,mhem v. Massey, 7 Ired. Eq., 
286 ; Thomm 11. Kyles, 1 Jonw Eq., 302 ; Love v. I\;&Isom, ibid., (427) 
339; Syma v. flmith, 92 N. C., 338; Cade v. Davis, 96 N. C., 139; 
f i t t  v. Moore, 99 N. C., 85. 

The parol contract referred to is peculiar. The vendor contracted to 
sell his expectancy in the lands of his mother specified in  the complaint. 
The contract could not have been executed in the lifetime of the mother, 
because while she lived he had no estate-nothing-to convey. I t  was, 
in  effect, an agreement to convey the undivided interest the vendor might 
have in the land of his mother, as one of her heirs-at-law, immediately 
upon her death. McDorzczld v. McDonald, 5 Jones Eq., 211. 

As to the second exception. The court might direct the money to be 
paid into court, to be disposed of according to law. But if for any 
cause i t  turns out that the administrator ought to be a party, the court 
may, and ought yet, with a view to the ends of justice and a complete 
determination of the action, to direct him to be made a party defendant. 
The Code, see. 275; Isler v. Koofice, 83 N. C., 55. 

The third, fourth, and fifth grounds of exception are not well founded. 
I f  the vendee in his lifetime, after the death of his mother, in pur- 
suance of their parol contract of purchase mentioned, placed valuable 
improvements on the land, the latter should account for sueh improve- 
ments to the extent of the interest he undertook to sell by pasol. The 
vendee placed all such improvements on the land for his own benefit, 
no doubt bolicving that he would have the just benefit of them, but it 
has turned out that the vendor was not willing that he should do so i n  
his lifetime, nor is he willing that his heirs shall do so since his death. 
The vendor is not required to account for the whole value of such im- 
provements; he accounts only to the extent of his interest, because to 
that extent he gets benefit. No question is made, so far as appears, as 
to the liability, in  this respect, of any other party ko the action. Be 
this as it may, the appellant is called upon to account to the 
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(428) extent  of h i s  liability, a n d  th i s  i s  i n  question. T h i s  m a y  be  
ascertained by  ascertaining t h e  whole value of such improve- 

ments, a n d  dividing th i s  by  t h e  whole number  of his brothers and  sisters, 
including himself, who shared a s  heir-at-law of h i s  mother. Albea v. 
Grifin, supra; Pitt v. Moore, supra, a n d  t h e  cases there  cited. 

T h e r e  is n o  error. Affirmed. 

Cited: Vann v. Newsom, 110 N. C., 126; Faison, v. Hardy, 118 N.  C., 
144; Puss v. Brooks, 125 N. C., 131; Luton v. Badham, 127 N.  C., 
100, 105; Boles v. Gaudle, 133 N.  C., 534; Kelly v. Johnson, 135 N. C., 
648; Raid v. King., 158 N. C., 91; Paircloth v. Xenlaw, 165 N.  C., 231; 
Deal v. Wilson, 178 N. C., 604; Cwter v. Carter, 182 N. C., 190; Eaton 
v. Doub, 190 N. C., 22. 

WILLIAM M. WALTON v. WILLIAM F. McKESSON AND N. W. WOODFIN, 
ADMINISTRATOR OF CHARLES McDOWELL, AND WILLIAM F. McKES- 
SON, ADMINISTBATOR OF JAMES McKESSON. 

Appeal - Amendment - Jurisdiction - Dockets-Records-Parties- 
Vacating Judgments-Void and Irregular Judgments. 

1. As a general rule the Supreme Court, in the exercise of its appellate 
functions, cannot acquire jurisdiction of a cause and the partics thereto 
until a proper transcript has been brought up and duly docketed therein. 

2. While it may be the Supreme Court has  power to  direct or allow amend- 
ments to  the record below of a cause while a n  appeal is pending, i t  is 
clear that  it  has no such power after a final judgment therein has been 
rendered. 

3. The purpose of the civil issue docket is  t o  have there stated the issues 
joined between the parties to  a n  action, and only such notes and memo- 
randa as  a r e  pertinent to such issues and their preparation for trial 
should be entered thereon. 

4. The minute docket is intended to and should contain a record of all the 
proceedings of the court, and such other entries a s  the judge may direct 
to  be therein made. 

5. While i n  the absence of entries on the minute docket those made on the 
civil issue docket should not be disregarded, yet where there is a conflict 
between them, nothing else appearing, those on the former must prevail. 

6. Under the practice prevailing before the adoption of the present procedure 
in  relation to appeals, the trial judge, without the intervention of the 
parties to  the action, made up and stated the case on appeal, and when 
filed and transmitted to the Supreme Court i t  was treated as  a part of 
the record; and where the record proper and the case on appeal-though 
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the latter was not certified as a part of the record-were in conflict in 
respect to a statement of the fact, the case on appeal was allowed to 
prevail, the records of the Supreme Court containing some evidence that 
that Court had proceeded in its decision upon the statements therein 
made. 

7. A case on appeal stated by the parties and intended as a substitute for 
that prepared by the Court, found among the files of a case disposed of 
at  former term of this Court, will not be recognized in the absence of 
affirmative proof that it was adopted by the Court. 

8. The Court will not allow amendments to be made in its records-particu- 
larly after the long lapse of timeunless the proofs offered in support 
thereof are strong and convincing. 

9. While any person having an interest in the subject may attack collaterally 
a judgment which is void, or may move to strike it from the records as 
a nullity, yet the general rule is that, or~ly parlies to the action will be 
heard to assail a judgment or record for irregularitg. 

The CHIEF JUSTICE having been of counsel in the cause, did not sit upon the 
hearing of this motion. 

THIS is a motion made in this Court by Richmond Pearson, the (429) 
executor of Richmond M. Pearson, to vacate a judgment therein 
rendered in  this case at  January Term, 1870. 

The action in  which this motion is made was begun by William M. 
Walton in the Superior Court of the county of Burke, on 15 March, 
1866, against W. F. McKesson, N. W. Woodfin, administrator cum 
testamento anaexo of Charles McDowell, and W. F. McKesson, admin- 
istrator of James McKesson, to recover the money due upon the single 
bond of W. F. McKesson, principal therein, and Charles McDowell and 
James McKesson, sureties thereto, in favor of the plaintiff, for the sum 
of $2,200, dated 25 November, 1855, and due one day from date. 

At  the return term of the writ, the case was duly docketed 
in  that court, and corltinued from term to term until the Spring (430) 
Term thereof of 1869, when the following entries therein appear, 
made w i t h  pencil: 

"Fully administered for W. F. McKesson, administrator of James 
McKesson; same plea for the administrator of Charles McDowell." 
"Payment and set-offn-"open; continued on affidavit of defendant." 

At the October Term of 1869, an entry in the case appears on the 
civil issue docket in  the following words: 

"Debt" "Jury-verdict. See minutes. Judgment against defendant, 
and N. W. W., adm'r, and W. F. McK., adm'r, $4,039.92, interest on 
$2,200, from 2 November, 1869." 

This entry was made with a pencil. 
"From this judgment the defendant McKesson appeals to the Supreme 

Court of N. C." 
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This entry was made with ink. 
"Quando,  as to administrator; absolute, as to W. F. McK." 
This entry was made with a pencil. 
At the same term of the court an entry in the case was made in writing 

on the m i n u t e  docket,  whereof the following is a copy: 

" W. M. WALTON 
v. i General issue-Payment and set-off. 

W. F. M c K ~ s s o ~  et d s .  

The following good and lawful men, chosen, sworn and empaneled, 
to wit: Reuben Houek" (and eleven others, naming them), "who 
find the bond declared on to be the act and deed of the defendarit W. F. 
McKesson, and Charles McDowell, intestate of defendants N. W. Wood- 
fin, and James McKesson, the intestate of W. F. McKesson. They 
further find that said bond, or no part thereof, has been paid or satisfied, 
and that thcre is no set-off to the same. And they further find that 

the defendants, N. W. Woodfin and W. F. McKesson, hare not 
(431) fully administered upon the estates of their intestates, but have 

assets belonging to the same sufficient to satisfy the plaintiffs' de- 
mands. And they also find the value of the bond declared on to be 
($4,039.92) four thousand and thirty-nine and 92-100 dollars, of which 
sum ($2,200) twenty-two hundred dollars is principal, to bear interest 
from 2 November, 1869, until paid. 

"Judgment of the court, that the plaintiffs do recover of the defend- 
ants, W. F. McKesson, and from N. W. Woodfin, administrator of 
Charles McDowell, deceased, and from W. F. McKesson, administrator 
of James MeKesson, deceased, the aforesaid sum of $4,039.92) four 
thousand and thirty-nine and 92-100 dollars, with interest on ($2,200) 
twenty-two hundred dollars from 2 November, 1869, until paid, and 
costs, to be taxed by the clerk. 

"Defendants appeal to the Supreme Court of North Carolina." 
The presiding judge thereupon stated the case for the Supreme Court. 

H e  entitled the case thus : 
"Burke Superior Court, Fall  Term, 1869-W. M. Walton v. W. F. 

McKesson et als." 
ISe then thereunder stated the case, the last paragraph thereof being 

as follows: "This evidence was also objectcd to and rulcd out. For  
rejection of evidence in  these instances, the defendants  excepted. They 
move for a new trial, which was refused. T h e y  appeal to the Supreme 
Court." 

The case stated by the judge was filed-certainly appeared-with the 
transcript of the record of the appeal. I n  the Supreme Court the appeal 
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was docketed by its title, thus: "W. M. Walton v. W. F. McKesson 
and others." "Folk" was marked on the docket as "counsel for the 
appellant" ; "Furches, contra." 

The case stated by the judge was not set forth in the transcript of the 
record of the appeal. I n  the Supreme Court the counsel for the parties 
agreed upon a case for that court apparently intended as a 
substitute for that of the judge. And the substitute is entitled (432) 
thus: "W. M. Walton v. W. F. McKesson and N. W. Woodfin, 
administrator, W. F. McKesson, administrator." At the end of this 
case stated, i t  is said: "Judgment for plaintiff, and defendants ap- 
pealed." The counsel named signed the same. 

I n  the transcript of the record of th0 appeal, a t  the end of the judg- 
merrt as therein set forth, i t  is said: "From which said judgment the 
defendant W. F. McKesson prays an appeal to the Supreme Court of 
North Carolina." 

The appeal was argued by counsel for both parties, and determined 
at the January Term of 1870 of this Court. The judgment of the 
Superior Court was affirmcd, and judgment entered herc against all the 
defendants, and at  the foot thereof this order was entered: ''Let the 
plaintiff have execution for the costs of this Court, as well as for his 
said judgment, from this Court to be issued, and let the judgment heze 
be certified to the said Superior Court to the intent that the execution 
for the costs in that court may issue." 

Justice Rodman delivered the brief opinion of this Court in the 
appeal, and entitled the same thus: "W. M. Walton v. W. F. McKesson 
and others." I n  the course thereof, citing several authorities, he says 
they "are decisive against the defendant." Then citing another authority, 
he says: Y n  that case there was but one defendant, here there are 
several. What relief the defendant may find in The Code, i t  is not for 
us to say. Judgment below affirmed." 

N. W. Woodfin died on the day of , 1876, and thereafter 
John Gray Bynum became the administrator de bonis non cum tasta- 
mento annexo of Charles McDowell. 

The late Richmond M. Pearson became, and was, at  the time of his 
death, surety to the bond of N. W. Woodfin as administrator of Charles 
McDowell. H e  died the day of , 1878, leaving a 
last will and testament, which was duly proven, and Richmond (433) 
Pearson qualified as executor thereof. 

The judgment in this action has not been paid, and the plaintiff sold 
and assigned the same on 18 March, 1879, to Samuel McD. Tate and 
James W. Wilson, who afterwards brought their action in the Superior 
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Court of the county named against the said Richmond Pearson, executor, 
etc., alleging, substantially, as their cause of action, that the said Wood- 
fin, administrator, failed and neglected to pay the said judgment and the 
single bond on which the same is founded, and thereby committed, and 

'was chargeable with, a breach of his bond as such administrator, ctc., 
for an account of which tho said Richmond Pearson, exccutor, is liable, 
etc., etc. 

I n  aid of his defense in that action, Richmond Pearson, executor, 
moves in this action "to set aside the judgment rendered in the Supreme 
Court, as above set forth, so far  as Woodfin is  concerned, on the 
ground : 

1. That the same was irregularly rendered and contrary to the course 
of the court. 

2. That the said judgment is void as to Woodfin and all the parties 
named therein as defendants, except W. F. McKesson, i t  appearing from 
the transcript sent from the court below in  said case that no appeal 
had been prayed from the judgment of said court by Woodfin, as ad- 
ministrator of McDowell, or any other defendant, except W. F. Mc- 
Kesson, and that said Woodfin, as administrator, was not before the 
court." 

Thos. Ruf in ,  D. G. Fowle and F. A. Sondley in support of the motion. 
D. Xchenclc, J .  B. Batchelor and Jno. Devereux, Jr., contra. 

(434) MERRIMON, J., after stating the case: I t  is very true, as con- 
tended by the learned counsel who argued in support of the motion 

under consideration, that in  this and like cases this Court gets jurisdic- 
bion of the subject matter and of the parties to the action through and 
by means of an appeal, or some appropriate proceeding or writ sub- 
jtituted therefor, and a party cannot be treated or affected as an 
appellant unless he appeals as allowed by law. The appeal is essential 
Lo the jurisdiction, and this is not complete for all purposes, though i t  
is for some, until the transcript of the record of the appeal shall be 
brought into this Court, and the appeal docketed, according to the 
course and practice of the court; and that a party to the action appealed 
must be made matter of record, and appear sufficiently from and by it. 
The court ordinarily sees, and has knowledge of its jurisdiction in  a 
particular case, only by and from what appears in the record. I t  is this, 
and what thus appears in it, that establishes the jurisdiction of this 
Court and puts i t  in efficient relation and connection with the court 
below, as to the appeal and whatever may be embraced by it. Murray v. 
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Smith, 1 Hawks, 41; Bledsoe v. Nixon, 69 N. C., 81; Bryan v. Hubbs, 
69 N. C., 423; Noore v. Vanderbury, 90 N. C., 10;  Spence & Ross v. 
TapScott, 92 N. C., 576; Mfg. Co. v. Simmons, 97 N. C., 89. 

Now i t  is contended in effect, first, that the defendant Woodfin, ad- 
ministrator, did not appeal, nor does it so appear in the record, and, 
therefore, the judgment complained of is void; and secondly, that if 
apparently from the record he appealed, he did not do so in fact, and, 
therefore, the judgmcnt as to him is irregular and ought to be set aside. 
We, on the contrary, are of opinion that all the defendants, including 
Woodfin, administrator, appealed, and that they did, sufficiently appears 
of record in the court below, and as well in  this Court. 

I t  is questionable whether i t  is within the scope of our present inquiry 
to ascertain and determine what the defendant did or did not do 
in respect to the appeal in this case, not made a matter of record, (435) 
and what amendments of the record in the Superior Court might, 
or ought, in apt time, to have been made in respect thereto, because we 
have no authority now to alter or amend the record of that court as 
made. I t  may be that this Court had authority to allow proper amend- 
ments in the case to meet the ends of justice, before the final judgment 
was entered, but the statutes conferring such power do not authorize 
such amendment to be made after final judgment. (Rev. Code, ch. 33, sec. 
17; The Code, sec. 965.) But we need not decide that we have, or have 
not, such authority, as in any view, our opinion is adverse to the motion. 

I t  is true that at  the trial term in the Superior Court, memoranda 
were made on the civil issue doclcet as to the verdict and judgment, and 
it is there written: "From this judgment the defendant McKesson ap- 
peals to the Supreme Court of North Carolina." But these memoranda 
ought not to have been made on that docket. I t s  purpose is to set down 
the issues of fact joined upon the pleading, and all other matters for 
hearing before the judge a t  a regular term of the court. Only notes and 
memoranda, as to the condition and preparation of these things, can find 
an appropriate place on that docket. Entries like those mentioned above 
should properly and regularly be made on the minute doclcet, the purpose 
of which is to record "all proceedings had in the court during the term 
in the order in which they occurred, arid such other entries as the 
judge may direct to be made therein." (The Code, see. 83; par. 3. 6.) 
But the memoranda made above mentioned were not intended to be, or 
regarded as, the record or a minute from which i t  might be drawn out, 
because therein, after the words "Jury-verdict," are found the other 
words, "See minutes7'-that is, see the minute doclcet, the proper docket 
as to the entry of the judgment, etc. I n  the absence of entries in 
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(436) the proper docket, such memoranda might be important-some- 
timrs controlling, but not otherwise. 

Moreover, i t  does not appear who made the entries in pencil, or that 
they were made by authority. I t  does appear that the entry in writing 
was made by counsel. 

I t  is also true that i n  the transcript of the record of the appeal, at  
the foot of the judgment therein set forth, this entry appears: "From 
which said judgment the defendant W. 3'. McK~sson prays an appeal 
to the Supreme Court of North Carolina." Nothing appearing to the 
contrary, this entry might fairly imply that the other defendants did 
not appeal, and the court no doubt would have so accepted its meaning. 

But  the case stated by the presiding judge distinctly states that the 
defendants excepted; that they moved for a new trial, and that they 
appealed to this Court. This is important hcre. This action was pending 
at  the time the Code of Civil Procedure was enacted and became opera- 
tive; i t  was therefore to be conducted and tried-it appears that i t  was- 
under the procedure, laws and practice of the court prevailing next 
before that time. (C. C. P., see. 402; Bat. Rev., ch. 17, p. 241); 
Walton v. McKesson, 64 N.  C., 154. Under that procedure and practice 
the presiding judge allowed the appeal-it was not taken by a party 
as under the present procedure-and it was the duty of the judge, in 
allowing an appeal, to know who appealed, and to state the case on 
appeal for this Court, which was treated as a bill of exceptions. The 
case thus stated, became a part of the record, and imported verity. 

This Court took notice of, and was governed by it, in hearing appeals, 
certainly in so far  as  it was pertinent and not in conflict with other 
parts of the record proper. (Rev. Code, ch. 31, see. 98) ; S. v. Reid,' 
1 D. & B., 377; S. v. Ray, 10 Ired., 29; Rikng v. King, 4 Dev. & Bat., 164; 
State Bank v. Hunter, 1 Dev., 100. So, in this case, the court learned 

from the case stated by the judge that all the defendants appealed; 
(437) and thus, a t  least apparently, the court had jurisdiction, and the 

judgment was not void-at most, it was only voidable. 
I t  is insisted, however, that the case stated by the judge was not 

certified as part of the transcript of the record, and therefore i t  was not 
part of it. But i t  was filed with and treated as part of it by the parties, 
and so recognized and acted upon by the court. We say so because i t  
appeared with the record, and i t  was orderly and proper that i t  should 
be part of it, and the court so recognizing it, decided the questions of 
law raised by it. As i t  was so accepted and acted upon, no person can 
now be heard to say that i t  was not part of the record of the appeal 
before the court. 
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A paper writing, purporting to be a case agreed upon for this Court 
in  the appeal, and signed by the counsel for the appellants and appellees, 
and which may have been intended as a substitute for the case stated 
by the judge, though i t  does not purport, on its face, to be so, is found 
among the papers of the appeal, but i t  does not appear from the record 
of this Court or otherwise that i t  was made such substitute, nor does 
i t  appear that the court recognized it at  all, nor does it appear that 
the case stated by the judge was withdrawn or displaced. The very 
intelligent counsel who argued the appeal, whose affidavits have been 
taken and filed, testify that they cannot say that such paper was in- 
tended as such substitute, nor can they say that the court recognized 
and acted upon it. I n  the absence of affirmative satisfactory proof that 
i t  was so received, i t  cannot be allowed to displace and render ineffectual 
the case stated by the judge, found, when in the nature and course 
of the matter i t  ought to be, although coming there in  a disorderly 
way by consent of parties. I t  must be so taken. 

Passing now to the second branch of our inquiry, did the defendant, 
Woodfin, administrator, in fact appeal? We cannot hesitate to say that 
we are fully satisfied by a strong preponderance of the evidence 
before us that he did. I t  appears that the transcript of the record (438) 
upon which the appeal was heard and determined, was not a 
complete and correct one in  several respects. A second transcript of it 
laid before us sets forth the verdict of the jury and the judgment there- 
upon, drawn out formally and in detail, and with much care, on the 
M i n u t e  Docket of the court, where it ought to appear, and at  the foot 
of the judgment, this entry distinctly appears in  its orderly and proper 
place, under the procedure and practice applicable : "Defendants appeal 
to the Supreme Court of North Carolina." Seeing the discrepancy 
between the transcripts we have troubled ourselves to exarnine the minute  
docket itself, and find the true entry to be as last above recited. This 
harmonizes with the case stated by the presiding judge for this Court, 
and with all the entries in  respect to the appeal, except that on the 
civil  issue; docket, which was irregular and o-~lt of place. The strong 
presumption is that the entry thus made is correct, and this is strength- 
ened in  that the record immediately in connection with i t  is drawn 
out with unusual care and precision, and recognized and acted upon 
by the judge in  stating the casc for this Court. The entry was not made 
hurriedly, but advisedly; the counsel and the court, it seems to us, must, 
a t  the  time, have been advertent to what was thus done. The entry in 
the civil  issue docket, made by one of the counsel of the appellants, was 
probably made hurriedly, while he thought for the moment of McKesson, 
the principal defendant and the active defender of the action. Two of 
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the able and experienced counsel say that they cannot now state whether 
all the defendants appealed or not; a third one says: "I think, though 
I cannot be a t  all positive, that all the defendants appealed." The same 
counsel-certainly two of them-appeared in  the case in  this Court. The 
appeal, by its title on the docket, purported to be that of all the de- 

fendants; it so appcared to be in the case stated on appeal; and 
(439) also in  the judgment of this Court, the names of the defendants 

are severally set out and judgment entered specifically as jn the 
Superior Court. 

The appearance of the counsel was general; they were able lawyers 
of much experience in this Court, and the appellant Woodfin himself 
was an able lawyer, of long experience in the practice in the Superior and 
Supreme Courts. 

I t  is not at  all probable, but very improbable, that such counsel would 
so appear and allow such entries in the Superior Court, and such a 
judgment i n  this Court, if the defendants, or any of them, had not 
appealed. Moreover, the testator of the defendant Woodfin, administra- 
tor, was only surety to the bond sued upon. I t  is not at all probable 
that he would allow the judgment in the Superior Court to stand 
and be effectual against him, while the principal i n  the bond sued upon 
appealed, for the purpose of making good a defense that might have 
relieved all the defendants from liability to the plaintiff. H e  had a 
strong motive, as administrator, to appeal, and i t  had been strange in- 
deed if he had not done so. I t  is said that the judgment against Woodfin, 
administrator, in the Superior Court was, in  fact, but a judgment 
quando. I f  this be so, nevertheless, he had a like motive to appeal. 
Resides, he survived five or six years after the judgment was entered 
in  this Court against him. So far as appears, he never suggested, nor 
has his administrator, since his death, nor has the administrator de 
bonis non  of McDotuell, that he did not appeal in this action. How very 
strange this is if he did not; and it would be quite as strange if he and 
his counsel had not knowledge of the appeal on his part, and the 
judgment here at the time, and for some while after it was entered, 
although after the lapse of eighteen years, the counsel have no recollrc- 
tion about the matter. The fact that this motion was not made until 
after the lapse of eighteen years is important, and weighs much against 

it, though this alone would not be conclusive. 

(440) This Court will interfere, in a proper case, to disturb a record 
or a pertinent entry made thereon in the orderly course of pro- 

cedure, like that now in question, only when the proof produced in 
support of important proposed amendments thereto is clear, strong 
and convincing; i t  would be dangerous, indeed, to act upon any other 
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rule. The record is a serious, authoritative memorial, imputing absolute 
verity as to what the court does in  actions, proceedings and matters 
that properly come before it. I t  is presumed to be made upon solemn 
scrutiny, with care and deliberation. I t s  purpose is to preserve and 
perpetuate the highest and best evidence of the rights of parties settled 
and determined by the court. I t  is of great moment and importance, 
and must not be disturbed for slight causes, or upon evidence that 
gives rise only to doubts and uncertainty. 

The principal evidence produced in support of the motion before us 
is the entry on the civil issue doclcet as to the appeal to which we have 
already sufficiently adverted, and also the fact that a t  once, after the 
judgment was entered in the Superior Court, the plaintiff docketed his 
judgment in  thc county of Buncombe, where Woodfin, administrator, 
resided, with a view to create a lien on his property, etc. I t  is said, 
whj. dib the plaintiff do this, if Woodfin, administrator, appealed? 

This evidence is indirect, argumentative, and inconclusive, and not 
entitled to much weight. The Code of Civil Procedure had, at  the time 
the judgment was entered, been in  effect but a brief while, and there 
was considerable uncertainty and confusion in the practice of the law. 
I t  may be that the plaintiff was advised by counsel to so docket his 
judgment, as a cautionary measure, especially as the appellant did not 
give an undertaking to stay execution pending the appeal. This may or 
may not have been so, but that i t  might not unreasonably have been so, 
impairs the force of the argument founded upon such evidence. I t  is 
also in evidence that, very soon after the entry of the judgment 
i n  the Superior Court, the plaintiff and another joined in  a pro- (441) 
ceeding against the defendant Woodfin, administrator, and the 
devisee and heirs-at-law of his testator, to sell lands of his testator to 
make assets to pay debts, etc. ; and in  the petition i t  was alleged that the 
judgment in  this action was quando, etc. 

Perhaps this might be evidence as to the character of the judgment, 
but i t  does not go to prove that the administrator did not appeal- 
he might well have appealed, if the judgment was only quando, in  order ' 
to avail himself of the defenses other than those in  respect to assets. 
What motive impelled the plaintiff to join in the proceedings mentioned, 
does not appear. I t  may be that he was ill-advised, but any question 
in such respect is not material here. 

The question much discussed on the argument, as to whether the 
judgment against the defendant Woodfin, administrator, in the Superior 
Court, was an absolute one or a judgment quando, is not before us. I t  
is not presented by the motion, and as to i t  we express no opinion. 
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Indeed, as we have said above, if i t  were before us, we could not decide 
i t  or grant any amendment in  this Court of the final judgment. 

The plaintiff insisted on the argument that the executor of the will of 
Pearson, who was surety of the administration bond of the defendant 
Woodfin, administrator, cannot be heard to make the motion before us, 
and we are of this opinion. Woodfin, administrator, did not, in  his life- 
time, complain of the alleged irregularity of the judgment of this Court, 
against him, and he is presumed to have been satisfied with i t ;  nor has 
his administrator-not the administrator de bonis non of McDowell- 
complained of i t  since his death. Pearson, the testator, was not a party 
to this action-he had no direct interest in it, and no such interest as 
entitled him to be or become a party to it, nor could he have directed 
the defense to it, nor could he  have prevented Woodfin, administrator, 

from waiving irregularities i n  the course of the action, if he saw 
(442) fit to waive them. EIe had no present right in the action as t a  the 

plaintiff, nor had he any subsisting right in  i t  as to the defend- 
ant Woodfin, administrator. Any right or liability on his part was pros- 
pective and contingent. 

I n  support of the motion, the learned counsel cited and relied upon 
Hervey v. Edwards, 68 N. C., 243, and Dobson v. Simonlon, 86 N. C., 
492. I n  the former case the Court said that when it appeared from 
the record that the court had no jurisdiction any person might ask the 
court to strike the judgment-a mere nullity-from the record. And 
in  the latter case i t  appeared that the judgments in question were void, 
and the Court held that creditors having a direct interest in  the matter 
in  the particular litigation might attack the judgment on that account. 
We think they have no just application here. 

It is settled by many decisions that generally only a party in the 
action interested may complain of irregularity therein, if he be living at  
the time the judgment was given against him. No doubt when there was 
collusion found to the prejudice of third parties they might find ap- 
propriate remedies. Hinton. v. Roach, 95 N. C., 106; KnoLt v. Taylor, 
99 N. C., 511, and numerous cases there cited. 

We are therefore of opinion that the motion can in no aspect of it 
be allowed. 

Motion denied. 

Cited: Wilson v. Pearson, 102 N. C., 300, 307, 312; Brown v. Rhine- 
h a ~ t ,  112 N. C., 776; HcLeod u. Graham, 132 N. C., 475; Reynolds v. 
Cotton. Mills, 177 N. C., 425. 
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(443) 
THE STATE EX REL. M. M. MOCK, ADMINISTRATOR OF L. L. HOWELL, V. 

J. V. HOWELL, ADMINI~TRAT~R OF G. F. HOWELL. 

Ban7cruptcy-Trust ee;-"Fiduciary Character"--Tenant by the 
Curiesy-Sureties. 

1. In determining what are "debts created while acting in any fiduciary char- 
acter"-which are excepted from the effect of a discharge under the 
Federal Bankrupt Act-the liability is held to be one incurred while 
acting in a fiduciary capacity theretofore created, and not one where 
the relation arises from the act itself. 

2. Where, upon a sale and partition of real estate, the share of a married 
woman was paid to  her husband-he being a tenant by the curtesy- 
under a decree of the court, upon his executing bond to pay the principal 
a t  his death, or whenever so required, into court, or to such person as 
might be entitled thereto, and the fund was lost and the husband was 
adjudged a bankrupt: Held (I), that the sureties on the bond were dis- 
charged, (2) but the husband had contracted the debt as a trustce, and it 
was not released by his discharge. 

THIS is a civil action which was tried before Clark, J., at Spring 
Term, 1888, of DAVIE Superior Court. 

Upon a petition filed in  the late Court of Equity of the county of 
Davie by the heirs-at-law of John Hendricks, of whom Lydia L., wife 
of Gideon F. Howell, and a daughter of the intestate was one, for the 
partition and sale of certain real estate descended from him, the sale 
was decreed and made, and the share accruing to her therefrom ascer- 
tained to be $1,173.65, to the interest on which the said Gideon F. was 
entitled as tenant by the curtesy for life. This sum was directed to be 
paid over to him, to the end that he apply the said interest to his own 
use, and enter into bond to secure the principal money, to be paid at  his 
death or whenever so required by the court, "into court or to the as- 
signee of said Howell and wife, under a proper conveyance by them 
upon the privy examination of said Lydia." 

Such bond was accordingly executed by the said Gideon F., 
with approved sureties, in  the same penal sum of $1,773.65, with (444) 
condition of avoidance if, upon his death, "his executors, ad- 
ministrators or representatives shall pay over to the children of said 
Gideon F. the aforesaid sum of seventeen hundred seventy-three dol- 
lars and sixty-five cents, or whenever the Court of Equity shall require 
i t  to be paid into the clerk and master's office." 

Lydia L. died during her husband's lifetime,. and the relator of the 
plaintiff was, on 12 February, 1887, duly appointed her administrator, 
and her husband died on 23 November, 1886, and the defendant, John 
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B. Howell, took out letters of administration on his estate. The present 
action is to recover the principal money so paid over to the defendant's 
intestate, to which the defense is set up that the deceased, under pro- 
ceeding in the bankrupt court, was adjudged a bankrupt, and on 26 
September, 18'70, obtained a discharge from his debts. 

Upon the trial before the court, and upon the development of these 
facts in evidence, the court intimated its opinion that the discharge 
pleaded was a bar to the action, and the relator, in deference thereto, 
submitted to a judgment of nonsuit, and appealed. 

11. B. Glenn for phifitiff.  
J .  C. Buxton for def endad. 

SMITH, C. J., after stating the case: The plaintiff assigns as error 
in the intimated ruling that the discharge has no effect upon the de- 
mand, in that the debt was fiduciary, and further, was contingent and 
not provable against the bankrupt's estate. These are the only ques- 
tions raised by the appeal and argued upon the hearing in this Court. 

The exception to the general operation and effect upon debts 
(445) and claims provable against the bankrupt's estate of the dis- 

charge when granted, is contained in this section: 
"No debt created by the fraud or embezzlement of the bankrupt, or 

by his defalcation as a public officer, or while acting in any fiduciary 
character, shall be discharged by proceedings in bankruptcy, but the 
debt may be proved and the dividend thereon shall be a payment on 
account of such debt." Rev. Stat. of U. S., scc. 5117. 

Was a fiduciary obligation incurred in placing this fund, the pro- 
ceeds of the sale of realty and impressed with the quality of realty, in 
the hands of the deceased for preservation, and to be accounted for 
when called on to return the same at his death, or upon the order of 
the court, he not being responsible for interest meanwhile? The in- 
terpretation of the words, "while acting in his fiduciary character," 
has given rise to many conflicting decisions, and especially when it was 
extended to the misuse of funds in the hands of brokers, factors, com- 
mercial and other agents, and the predominant rulings seem to be that 
such are not within the term. Such was the construction put upon 
very similar words used in the bankrupt act of 1841 by the Supreme 
Court in Chapma12 v. Forsythe, 2 Howard U. S., 202; Coonan v. 
Cathey, 104 Mass., 245; Hayrnan v. Pond, '7 Met., 328; A m t i l l  v. 
Crawford, 7 Ala., 335. 

The underlying and governing rule in determining the character of 
the debt is that the liability must be incurred by one "while acting i.n a 
fiduciary" capacity which has been befor; created, and not when the 
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relation arises out of the act itself. The cases on the subject are col- 
lected and judiciously distributed by the author i n  his discussion of the 
clause in Blumensteil's Law and Practice in  Bankruptcy, at  page 540. 

I t  is manifest, we think, that the decree which placed the money in  
possession of the intestate constituted him a trustee and in- 
vested him with the duties and liabilities which attach to a (446) 
'fiduciary, for the safe keeping and ultimate return of the fund, 
for the benefit of such as would be entitled at  his death, or into office 
if he should be sooner so required, his status is essentially the same i n  
this respect as that of a guardian, receiver, representative, or other 
fiduciary entrusted with the property of another. The bond, with its 
sureties, is a recognition of the trust and a security for its discharge. 
The fund has itself disappeared, not kept specifically for the ultimate 
owners and the deceased trustee and his administrator failed to make 
i t  good. No recourse is made to the sureties on the bond who are dis- 
charged. Simpson v. Simpson, 80 N. c., 332; Council1 v. Horton, 88 
N .  C., 222. But the action is against the principal upon the liability 
assumed i n  accepting the.trust and receiving the money under i t  for 
which the bond is but an additional security or guaranty. This, then, 
being a debt or liability incurred by the intestate while acting i n  a 
fiduciary character, by a misuse of the trust fund, he remains respon- 
sible, and the discharge is not operative against the recovery. 

This renders it unnecessary to consider the other point, and we for- 
bear to undertake to solve the problem which is presented. 

There is error, and the judgment must be reversed to the end that 
the cause proceed in the court below. 

Error. 

D. S. JENNINGS v. JAMES W. REEVES ET AL. 
(447') 

Actions, Joindw of-Deeds-Reiixecution-Evidence-Registl. 
Cancellation. 

1. A plaintiff, in the same action, may mite a demand for the reExecution of 
an unregistered lost deed and for the possession of the land embraced 
therein. 

2. Parol evidence from the necessity of the thing, is competent to prove the 
contents and execution of a lost unregistered deed. 

3. A vendor and vendee may rescind a conveyance of land, before a probate 
and registration thereof, by a return of the consideration and surrender 
of the deed, provided third parties have not acquired an interest in the 
estate of the vendee. 
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4. The statute-chapter 147, Laws 1885--in relation to the registration of 
deeds has no application to lost or destroyed deeds. 

THIS is a civil action which was tried before CZarlc, J., at Spring 
Term, 1888, of the Superior Court of WILKES County. 

The complaint alleges, in substance, that in 1860 the defendant, 
Daniel Jennings, made and executed a deed, conveying the lands men- 
tioned in the complaint to his son, D. S. Jennings, in fee simple; that 
D. S. Jennings, the grantee, died in the year 1863, intestate, and the 
plaintiff is his only child and heir-at-law; that after the death of D. S. 
Jennings, the defendant, Daniel Zcnnings, procured said deed without 
the knowledge or consent of the plaintiff, who was then an infant of 
tender age, and caused the same to be destroyed, and that said deed had 
never been proved and registered; and demands judgment that the 
plaintiff be declared the owner of the land, for possession and general 
relief. 

The material allegations of the complaint were denied. 
Upon the trial the plaintiff offered to prove the execution and de- 

struction of said deed by oral testimony, and defendant objected to this 
evidence upon the ground that plaintiff could not set up a lost and 

unregistered deed in an action of ejectment; that if plaintiff 
(448) had the deed, it would not be competent evidence, the same never 

having been proved and registered. The court overruled the 
objection, and the defendant excepted, and the testimony was admitted. 

After the plaintiff had closed his evidence, the defendant J. M. 
Reeves offered in evidence a deed from the defendant Daniel Jennings 
to James G. Absher for twenty-five acres of the land mentioned in 
plaintiff's complaint, dated 26 February, 1873, and thence by a suc- 
cession of mesne conveyances in fee, derived title to himself, dated 4 
August, 1883; a deed from Daniel Jennings to W. B. Segrist, dated 
27 August, 18'15, and deeds thence to defendants Brown and Long, 
dated, respectively, in 1875 and 1881, which cover and convey the other 
twenty-five acres of the lands in dispute in fee simple, were also in- 
troduced. 

The defendants asked the court to charge the jury that if plaintiff 
was allowed to set up the deed to D. S. Jennings, the grantee of the 
defendant Daniel, by parol, that plaintiff could not recover under the 
act of 1885, which provided that deeds should only take effect and pass 
title from and after registration. The court remarked that he would 
submit the facts to the jury, reserving the question of law, and there- 
upon submitted, with assent of both parties, to the jury the following 
issue, to wit : 
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Did the defendant Daniel Jennings, about 1860, execute to his son, 
D. S. Jennings, a deed in fee simple to the lands described in the com- 
plaint ? 

Answer : "Yes." 
The court charged the jury, among other things, that if they were 

satisfied by a preponderance of the evidence that about 1860 the alleged 
deed was executed by defendant Daniel Jennings to his said son, and 
after the death of son, defendant Daniel Jennings got possession of the 
deed and destroyed it, to respond "Yes" to the issue, otherwise to 
answer '(NO." 

4 

To the issue submitted thc jury responded "Yes," and the 
court, after considering the question of law reserved, gave judg- (449)  
ment for the plaintiff, and the defendant appealed. 

R. B. Glenn for plaintif. 
D. M. Purchm f o r  defendants. 

DAVIS, J., after stating the case: The record presents two exceptions, 
the first to the parol evidence offered to prove the execution and destruc- 
tion of the deed from Daniel Jennings to D. S. Jennings, and the second 
to the refusal of the court to charge as requested. 

As to the first exception: From the very nature of the allegation, if 
proved at all, i t  must be by parol evidence; but it is said this cannot 
be done in an action of ejectment, and the deed, before it can be offered 
in evidence, must first be established in a direct proceeding for that 
purpose and registered. I t  has been frequently held otherwise, and 
decrees for possession and for title have been made upon parol proof, 
both in Courts of Equity under the old practice and in actions for the 
possession of land under the present law. Love v. Belk, 1 Ired. Eq., 
163; Plumriner v. Baskerville, ibid., 252; McCain v. Hill, 2 Ired. Eq., 
176; McMillan .v. Edwards, 75 N. C., 81; Davis v. Enscoe, 84 N.  C., 
396; Cow1e;sl v. Eardim, 91 N. C., 231; P h i f w  v. Barnhart, 88 N. C., 
333, and cases cited therein. I t  has been held that before probate and 
registration a vendor and vendee may rescind a contract by a return of 
the consideration to the vendee by the vendor and a surrender of the 
deed to the vendor by the vendee (Love v. Belk, supra) ; but this must 
be by agreement, and even by agreement, if third parties have acquired 
any interest or equity in the estate of the vendee, that interest cannot 
be defeated by such a redelivery and surrender of the deed, and cer- 
tainly the right of the vendee cannot be defeated by any act of 
the vendor in destroying the deed against or without the ven- (450) 
dee's consent. 
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I n  Triplett v. Witherspoon, 74 N. C., 475, cited by counsel for the 
defendants, the well-settled principle that a deed cannot be used to sup- 
port a title or be read in evidence till proved and registered is settled, 
but it is there also said, "One of two things is necessary to be done 
before the legal title can vest in the plaintiffs: set up the lost deed and 
register a copy, or declare the defendants trustees for them and compel 
a conveyance of the legal title." I t  will be seen upon an examination 
of the judgment of his Honor that it decreed a conveyance of the legal 
title as indicated in the second alternative. I n  McMillan v. Edwards, 
75 N. C., 81, also cited by counsel for defendants, the plaintiff sought 
to recover possession of the la6d purchased under execution, the deed 
for which had been lost or mislaid, and the Court said: "If the action 
had been ejectment, under the old system, the plaintiff, to recover, must 
have shown a legal title existing at the commencement of the action. 
But now both legal and equitable rights are administered in the same 
action, and no sufficient reason can be assigned why the plaintiff may 
not, at the same time and in the same action, ask for the execution of 
another deed, to be made efiectual by registration, and also for the pos- 
session of the land." 

I t  is quite clear that under section 267 of The Code the plaintiff can 
unite, in the same action, a demand for the execution of a deed and for 
possession of the land, while under the old system the lost or destroyed 
deed could only be established in a Court of Equity, where a decree for 
title and such other relief as might be proper could be made and en- 
forced according to the practice of that court. 

I n  regard to the exception to the charge of the court, the same rea- 
sons for admitting par01 testimony to establish a lost or destroyed deed 

apply. I f  the plaintiff had a deed which could be registered, and 
(451) failed to have it registered, undoubtedly the registration act of 

1885 would apply, and the objection would avail the defend- 
ants, but the allegation is that the deed was destroyed, and the relief 
sought being equitable, the statute does not apply. 

I n  Phifer v. Bmharrt, supra, quoting Walker v. Coltmine, 6 Ired. 
Eq., 19, Ruflin, J., says: ('It was declared to be an error to say that an 
unregistered deed conveys only an equity, that it is a legal conveyance 
which, although it cannot be given in evidence until registered, and is 
therefore not a perfect legal title, yet has an operation as a deed from 
its delivery, and it was emphatically said the ignorance of such a title 
in one who might afterwards buy the land could not impair it," and it 
was held that such a deed could be set up in equity. 

It has been held in Cowkes v. Hardin, 91 N. C., 231; Mobkey v. Watts, 
98 N. C., 284, and other cases, that the statutory provisions for re- 
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storing burnt and lost records (The Code, ch. 8) do not repeal the 
u common-law rules for establishing lost deeds, such as have been de- 

stroyed by time or accident," and i t  is equally clear that chapter 147, 
Acts of 1885, has no application to lost or destroyed deeds, which of 
course cannot be registered, and which can only be established by a 
judgment of the court. 

There is no error. Affirmed. 

Cited: Arrington v. Arrington, 114 N. C., 171; Hinton v. Moore, 
139 N. C., 47; Brown v. Hutchinson, 155 N.  C., 208; Powers v. Mur- 
ray, 185 N. C., 339. 

THOMAS MARTIN, TRUSTEE, V. JAMES S. FLIPPIN AND SAMUEL 
. FLIPPIN. 

Processiolzi ng-A ppeal. 

1. Appeals to the Supreme Court will only be entertained from final judg- 
ments, or from such interlocutory orders or decrees that put an end to 
the action o r  seriously imperil some substaiitial right of the appellant. 

2. In a processioning proceeding the defendant filed exceptions to the report 
of the freeholders, which were overruled, but the court directed an issue 
to be submitted to the jury in respect to the location of the disputed 
land: Held, that an appeal from the judgment overruling the exceptions 
before the trial of this issue and the final judgment of the court thereon 
was premature. 

THIS is a processioning proceeding. I n  the course of i t  the defend- 
ants, the appellants, made numerous objections and filed exceptions, all 
of which were overruled, and the court entered its findings and deter- 
mination of record, as follows : 

"The court finds that the plaintiff is the party in  interest; that there 
was no misconduct on the part of the jury, and no irregularity in the 
proceedings, and the motion to quash is denied. The court being of 
opinion, however, that under the constitutional provision guaranteeing 
the right of trial by jury, and also under sections 256 and 1930 of The 
Code, the defendants are entitled to have the issue of fact as to the 
location of the line passed upon by a juiy, an issue to that effect will 
be submitted to a jury in  this court." 

From this order the defendants appealed to this Court. 

R. B. Glenn for plaintiff. 
J .  C. Buxton for defendant. 
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MERRIMON, J., after stating the case: The court was of opinion that 
the appellants were entitled to a trial by jury as to the location 

(453) of the boundary line in  question, and directed that a proper 
issue for that purpose be submitted. 

The appellants did not object and waive any such right they might 
possibly have, and insist upon their objections to this proceeding and 
their exceptions to the report of the freeholders and a final judgment, 
in  their favor, or against them, as they might have done. N; final 
judgment was given, nor was there any interlocutory order or determi- 
nation that put an end to the proceeding, or that could destroy or 
seriously impair some substantial right of the appellants, if the ap- 
peal should be delayed until the final judgment. I t  is only in such 
cases that an appeal lies. Fragmentary appeals are not allowed. Leak 
v. Covington, 95 N. C., 193, and the cases there cited. 

I t  is not at  all probable that the court would have forced the appel- 
lants to accept a trial by jury against their will; but if it had done so, 
they might have objected and assigned error, and having gone to trial, 
the result might have been satisfactory to them; otherwise, they might 
have appealed from the final judgment adverse to them, and all their 
assignments of error appearing in  the record, might have been de- 
termined by a singlo appeal. No judgment was entered against the 
appellants, and, obviously, the proceeding is still open in  the court 
below for further proceedings there.  hey should have taken some ap- 
propriate steps to have a final judgment entered from which they could 
have appealed. The attempted appeal must be dismissed. 

Appeal dismissed. 

W. J. WALLACE v. THE WESTERN NORTH CAROLINA RAILROAD 
COMPANY. 

EvidemceTrial-Judge's Charge-Negligence. 

1. When the court in its instructions to the jury read to them the opinion of 
the Supreme Court delivered upon an appeal from a former trial, wherein 
certain material facts were recited, of which no proof was offered on 
the second trial, without calling the attention of the jury to that point, 
and exception thereto was made in apt time: Held, to be sufficient cause 
for a new trial. 

2. That the testimony offered on the trial furnished evidence to go to the 
jury that there was negligence on the part of the defendant; tlrnt the 
injuries were not the result of a mere accident, and that they were not 
produced by the contributing negligence of the plaintiff. 
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THIS was a civil action by plaintiff to recover damages for personal 
injuries, suffered by defendant's alleged negligence, tried before his 
Honor Clark, J., at October Term of MCDOWELL Superior Court for 
the year 1888. 

By consent, the following issues were submitted to the jury: 
1. Was the plaintiff injured by the negligence of the defendant, as 

alleged in the complaint ? 
2. Did the plaintiff contribute to his injury by his negligence? 
3. What damage, if any has the plaintiff sustained? 
The jury responded to the first issue, "Yes". , to the second "No"; 

and to the third issue, "Three thousand dollars ($3,000)." 
1. The plaintiff, testifying in his own behalf, said he got on the 

train at Old Fort to go to Marion on defendant's railroad in November, 
1885, and that soon after leaving Old Fort the conductor came in the 
car and took up the tickets; that within about two miles of Marion the 
train stalled, and tried two or three times to move, and eased back and 
stopped, and the train being stopped he got up from his seat to 
pick up an overcoat and bottle of liniment for a friend, when (455) 
car was suddenly struck, as if by a cannon ball, when he was 
t h r o m  forward and fell and had his thigh broken. 

On cross-examination he testified that the train was a freight train, 
and that the car he was sitting in was one attached to end of train, and 
had a partition in it with seats along each side; there were seven per- 
sons in the car, passengers, and there were plenty of seats in the car 
for all; that there was some jerking and moving backward and for- 
ward; train had stopped a little while, and some one in car said train ' 

was about to stall; that at time of shock, had overcoat in one hand and 
bottle in the other, and was standing up handing them to a Mr. Clinard, 
when the train smashed back, and he was thrown forward and Clinard 
was thrown on his feet; that he had ridden on freight trains before 
often; that in going up hill, there was no slack; that the train did not 
move after he was hurt;  train had finally stopped when he got up; 
that nobody in car was hurt but him, nor was any thrown down but 
him and Clinard, and that Clinard was a crippled man, having his 
arm in a sling; it was raining that morning and was a damp, wet day. 

The deposition of Frank Clinard, a witness for the plaintiff, was 
then offered and read, the material parts of which are as follows: 

Q. Were you present when the plaintiff received the injury com- 
plained of in this case? A. I was. 

About two miles from Marion the train stalled, and when it stalled 
it gave a sudden jerk, and my overcoat was hanging on a hook attached 
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to the side of the car, and when the sudden jerk came i t  threw my 
overcoat off the hook, and in my overcoat pocket was a bottle of lini- 
ment, a liquid; when the overcoat fell the bottle of liniment fell out of 
my pocket on the floor of the car; the car was then perfectly still; I. 

had my right arm in a sling; Mr. Wallace, the plaintiff, and I 
(456) got up off the bench at the same time to pick up my overcoat; 

at the same time Dr. Cheek and two other passengers got up and 
walked to the rear end of the car. 

After Mr. Wallace and myself had got up to get the overcoat the 
engine came back against the cars and threw Mr. Wallace down, and 
threw me down also; I fell on my crippled arm across Mr. Wallace's 
left leg, between the knee and ankle; some gentlemen in the car 
picked me up; when I got up I found that Mr. Wallace was badly 
hurt, and I was hurt also. 

The engine came back with very great force, sufficient to throw one 
down in a car. The force was backward, and Wallace and myself were 
thrown forward. 

Q. Was there any signal given before this shock occurred? A. I did 
not hear any. 

Q. Up to the time the jerk occurred, which threw the coat down, 
where had the plaintiff been and what was he doing? A. H e  was sitting 
on the seat beside me. 

Q. Did he leave his seat at any time from the time he left Old Fort 
till the car became stationary on the track? A. Not that I remember. 

Q. How long did the car remain stationary before the shock came 
which threw you and the plaintiff down? A. From the best of my 
knowledge and belief, from one-half of a minute to a minute. 

Q. At the time the train was forced back by the engine, was there, or 
was there not, any circumstance to indicate immediate danger to a 
person if they got up?  A. There was not. 

The defendant introduced no evidence, but requested the court to give 
the following instructions to the jury: 

1. That upon the facts, as they appeared from the evidence 
(457) of plaintiff, and which are admitted, the plaintiff was negligent 

and contributed to his injury by the same, and the jury be so 
directed to find, and that the court so declare. 

2. That a passenger on a freight train accepts it, and takes it, and 
travels on it, acquiescing in the usual incidents and conduct of a 
freight train, if managed by prudent, competent men. 

3. That in the movement of a freight train the jerking is inevitable, 
and is not ascribable to negligence or want of skill, or improper man- 
agement on the part of agents of the company. 
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4. That i t  is not to be expected a company will provide the freight 
trains with all the conveniences and safeguards against danger that are 
required in the operation of passenger trains. 

5 .  I t  is the duty of a passenger in the train to take ordinary care of 
himself. I f  danger is apparent or expected he is to see and know it. 

6. I t  is usual and proper for a passenger to remain in his seat, and 
especially so on freight trains, when he has reason to believe there is 
danger in any other position than being seated. 

7. That there was no evidence that the engine or locomotive was 
overloaded. 

8. That there is no evidence of careless management of the loco- 
motive or cars on the part of the agents or servants of the defendant on 
this occasion. 

9. That in the light of the evidence in this action, the injury suf- 
fered by the plaintiff was an accident, and not the result of negligence. 

After filing of the instructions and prayer for instructions with the 
court, the defendant moved the court to hold, that the plaintiff could 
not recover in this action, as a matter of law, inasmuch as his 
own evidence, admitted to be true, showed him to be guilty of (458) 
contributory negligence. 

This motion was denied by the court, and defendant excepted to the 
ruling of his Honor. 

One ground of negligence assigned was that the locomotive was ooer- 
loaded, and as a consequence it stopped on a steep grade on the road, 
and in pushing the train back to a point from which it could the more 
readily start anew it produced heavy jolts and jars, and while the 
plaintiff was standing on the floor of the car in which he was riding 
there came such jolt so violent as to cause him to fall on the floor and 
break his thigh, etc. 

Thc case was before this Court by a former appeal-Wallace v. 
R. B., 98 N. C., 494. On the former trial, as tending to show that the 
locomotive was overloaded, the plaintiff produced evidence that '(the 
train was a long On the last trial there was no evidence as to the 
length of the train, but on this trial the court, in its instructions to the 
jury as to the law applicable, read to them a considerable part of the 
opinion of this Court delivered in the former appeal and particularly 
for the present purpose, that part wherein the Court said: "It is in 
evidence that the jolts and jars incident to the freight train were 
known to him; that o n  this o c c m i o n  the t m i n  was a l ong  one, and the 
locomotiv~ was moving it with difficulty," etc. The court did not 
qualify the reading and caution the jury by telling them there was no 
evidence on the last trial as to the length of the train. The defendants 
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assign error that the court so read the extracts recited at all, and par- 
ticularly that it did so without explaining to the jury that there was 
no evidence on the trial then in progress as to the length of the train. 

From the judgment rendered for the plaintiff the defendant appealed. 

John Devweux, Jr., for plainiiff. 
Charles Price for defendant. 

(459) MERRIMON, J. I t  is alleged in the complaint, among other 
things, that the defendant was negligent, in that "the locomo- 

tive of the said defendant upon its said railroad was overloaded, caus- 
ing it to stall," etc. 

Such negligence made one of the leading elements and constitutes 
part of the plaintiff's alleged cause of action, and it was material to 
prove on the trial that the locomotive driving the train on which the 
plaintiff was riding when he sustained the injury complained of was 
overloaded. The evidence to prove this fact was not very clear, strong 
and satisfactory, and evidence that the train was  a long one would tend 
directly and materially to prove it, and in case of doubt might-would, 
no doubt-lead the jury to conclude that it was as alleged. There was 
no evidence produced on the last trial as to the length of the train; 
on the first one, it appeared that it was a long one, and when the court 
read from the opinion of this Court, in the former appeal, that there 
was such evidence, without a word of caution or explanation the jury 
might reasonably have understood the court to instruct them that there 
was such evidence for them to consider. Certainly the tendency of 
what was read to them as to the evidence in this very case was to mis- 
lead them, and we can see that that evidence, in connection with the 
other evidence as to whether or not the train was overloaded may have 
been treated by the jury as controlling. If the train was not over- 
loaded, and they so found the fact to be, they might have rendered a 
verdict in favor of the defendant. We do not mean to suggest that they 
ought or ought not to have done so in that case. 

The court should, in connection with its reading from the opinion 
of this Court, have cautioned the jury that they could not consider the 
evidence of the former trial, and that particularly there was no evi- 
dence on the last trial as to the length of the train. I t  was error to 
fail to do so, because the direct tendency was to mislead the jury-per- 

haps, materially. If it be said that the defendant's counsel 
(460) ought to have called the court's attention to the misleading ten- 

dency of the extract from the opinion mentioned read to the 
jury, it must be said in reply, that such suggestion might have force if 
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objection was not made i n  apt time before the jury rendered their 
verdict. It does not, however, appear that objection was not m'ade 
in  apt time; on the contrary, the case stated on appeal shows that the 
exception was taken before the verdict was rendered, so that the court 
had opportunity to make any corrections i t  deemed proper. 

Inasmuch as there must be a new trial, we deem i t  proper to add, in 
respect to other assignments of error, that we are of opinion that there 
was evidence to go to the jury tending to prove that the locomotive was 
overloaded, and of careless management of i t ;  that the court could not 
properly instruct the jury, i n  the light of all the evidence, that the 
injury sustained by the plaintiff was the result ?f a mere accident; nor 
should i t  be said to them that, in view of all the evidence, the plaintiff 
could not recover; nor that, accepting the plaintiff's own evidence as 
true, he was chargeable with contributory negligence. What we said 
i n  the former appeal in.respect to contributory negligence was appro- 
priate to be said i n  the last tr ial  i n  view of the evidence. 

The defendant is entitled to a new trial. 
Error. 

Cited: 8. c., 104 N. C., 449; Graves v. h?. )2., 136 N. C., 4 ;  Mara- 
ble v. R. R., 142 N. C., 564. 

A. J. SMITH ET AL. V. G. W. SMITH ET AL., ADMINISTRATORS OF 

DRURY SMITH. 

Admifiistration-Executors and Administrator&Evide.nce-Excep- 
tions-Distribution - Interest - Copts-Excusable Neglect-Refer- 
ence. 

1. Exceptions to tbe findings of fact by a referee, under a reference by con- 
sent, except those which relate to the admission of incompetent or the 
rejection of competent testimony, or to those findings where there is no 
evidence to support them, are not reviewable. 

2. Executors and administrators will not be charged with interest upon money 
received at the time of their qualification, or afterwards, in the adminis- 
tration of their trusts, where it appears that they have not used it for 
their own advantage, or that no profit has arisen from it. The same 
rule is applicable to choses in action-particularly where a settlement 
has been obstructed by unavoidable litigation. 

3. Where i t  was agreed by some of the distributees and the administrator 
that, at a sale of the personal effects, the distributees might purchase 
"as for cash," and the amount of purchases should be charged against 
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their respective distributive shares, some of the distributecs being absent 
'and others objecting: Held, that those purchasing should be charged 
with interest upon the amounts of thcir purchases from the datc thereof 
until the final settlement. 

4. Where the facts agreed upon as  a basis of exceptions conflict with the 
finding of the referee, the exceptions should be overruled, especially 
where they a re  indefinite. 

5. In an action for the settlement of accounts of executors and administra- 
tors, where there are separate answers and defenses, and the interests 
of the defendants a rc  conflicting, the adjustment of the costs is in the 
discretion of the court below, and its judgment will not be disturbed in 
the Supreme Court. The Code, sec. 527. 

6. Where, pending a reference, the counsel for the parties to the action became 
disqualified, but the client, although having notice of the subsequent 
orders, proceedings, etc., in  the cause, neglected to  retain other counsel: 
Held, that  it was not such excusable neglect as  required the court to set 
aside the report and recommit the matter passed upon therein. 

7. Where a party to  a n  action against the representatives of a deceased per- 
son is  examined a s  a witness by such representatives in  respect to any 
transaction or communication with the deceased, his testimony in reply 
or explanation must be confined to the particular matters called out by 
the adversary party. 

(462) THIS is a civil action, commenced in  1877, and tried before 
Clark, J., at January Term, 1888, of the Superior Court of 

ROCXINQHAM County, upon exceptions to referee's report. 
Drury Smith died intestate in the c6unty of Rockingham in Janu- 

ary, 1873, and the defendants, G. W. Smith, L. F. Smith and Darien 
Smith, were duly appointed administrators of his estate, and executed 
bonds in  the usual form in the penal sum of $36,000, for the faithful 
discharge of their duties, with the other defendants as sureties, and this 
action is brought by the plaintiffs, who, together with the defendants 
(except G. M. Grogan, W. A. Robertson and P. H. Martin), are the 
heirs-at-law and distributees of the said Drury Smith, against the ad- 
ministrators and the sureties on their bond, alleging divers breaches of 
said bond, and demanding judgment for the amount of the penalty 
named therein, to be discharged upon the payment of such sums as may 
be found to bedue to them upon an account and settlement of the estate. 

G. W. Smith and Darien Smith, two of the administrators, filed a 
joint answer, and their coadministrator, L. F. Smith, a separate an- 
swer, presenting collateral matters of controversy, which were compro- 
mised and settled, and a judgment in  accordance with the compromise 
was entered with consent of all parties. 

At Spring Term, 1878, by an  order in the cause, i t  was referred to 
the clerk to take and state an account. 
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At January Term, 1887, "by consent," the clerk was allowed to with- 
draw as referee, and W. S. Ball, Esq., was substituted and appointed 
referee, "to make a report upon the evidence heretofore taken 
under the former order of reference, and that he file his re- (463) 
port, . . . subject to the same rights of exception as would 
have obtained if the original referee had completed his duties by a 
report." 

The referee filed his report, together with all the evidence taken in 
the cause. The contesting parties filed numerous exceptions to the 
findings of fact by the referee, and also exceptions to his conclusions of 
law; all of which, except two not material to this appeal, were over- 
ruled, and judgment rendered confirming the report, from which the 
plaintiffs, and some of the defendants, appealed. 

H. R. Scott  and R. B. GZerm for plaintiffs. 
W .  F. Carter, by brief, for defendants. 

D A T ~ ,  J., after stating the case: The record is very voluminous, 
comprising 357 pages of printed matter, the greater part of which con- 
sists of the evidence in the cause, sent up under the misapprehension 
that this Court will review the evidence and findings of fact. The 
original reference to David Settlc was without objection by the plain- 
tiffs, and by consent he was allowed to withdraw and W. s. Ball was 
substituted as referee, and his findings of fact are not subject to our 
review. The only reviewable exceptions in regard to the finding of 
fact by the referee must relate "either to evidence received after ob- 
jection or offered and refused or the want of evidence of a fact found," 
and such exception must be specific. Morrison v. Baker, 81 N. C., 76; 
Grant  v. Rease, 82 N .  C., 72, and cases cited. 

The plaintiffs' exceptions to the referee's conclusions of law are: 
1. "As to conclusion one: (1) For that he finds that the administra- 

tors are not chargeable with interest on moneys that came to their 
hands, there being no evidence on their part to show that they had not 
used the same for their own purposes. (2) For that he fails to 
find that they are chargeable with interest on the purchases (464) 
made by distributees." 

The ruling upon the first branch of the exception is as follows: "No 
charge for interest is made against the administrators for the money 
on hand at the death of the intestate, nor for the actual money col- 
lected at the different sales. These amounts, compared with the ag- 
gregate sum charged against administrators for such sales and the 
sales to the distributees, are inconsiderable, and it does not appear that 
the administrators had used any portion of the fund for their own ad- 
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vantage, and it also seems that no actual profit has been made from it 
to the administrators. They should consequently not be charged with 
interest in this regard." 

This we think is correct. The general rule is that an executor or ad- 
ministrator who retains funds and keeps no interest account to show 
what was in fact received will be charged with interest. "Interest," 
says Gadon, J., in Graham v. Davidson, 2 D. & B. Eq., 155 (172)) 
"according to the usage of our courts, follows debt as the ordinary at- 
tendant; therein we depart from the English rule, and probably this 
distinction has resulted from the circumstances that in this country 
money never lies idle, and he who holds from another what is his is 
presumed, till the contrary appears, to have had it out in schemes of 
profit." 

I n  the case cited, the contrary not appearing, the executor was 
charged- with interest, but in the case before us, it appears from the 
report of the referee that the administrators made no profit from the 
use of the money, and in this respect the exceptions of the plaintiffs 
were properly overruled. SpruiZl v. Cannon, 2 D. & B. Eq., 400. 

With regard to the second branch of the exception, the facts found 
by the referee are: "That it was agreed by and between the adminis- 
trators and a majority of the distributees that the said distributees 
might bid at the sale as cash bidders, so far as their interest in the per- 

sonal property might go, and if they should bid more than 
(465) such interest, the excess should be deducted from the interest of 

said distributees in the real estate of the intestate, and that all 
the administrators assented to this agreement, but that A. J. Smith, 
one of the distributees, dissented, and that all the distributees were not 
present at the time of the agreement." The referee further finds that, 
pursuant to this agreement, certain of the distributees bid at the various 
sales and made purchases to the amount set out in a list accompanying 
the report. This list shows that of the amount of sales made by the 
administrators in 1873 and in 1874 (exceeding $12,000), much the 
larger portion was "to distributees, regarded as cash." Upon the facts 
the referee finds, as a conclusion of law, that interest should not be 
charged upon the sales to the distributees, "because the sales to them, 
agreed to between them and the administrator, amount in law to a 
distribution of the personaJty on the spot, and all questions of interest 
are at  once ended, both as to them and the administrators, so far as these 
sales are concerned, for such distribution amounts to the same as sur- 
rendering to the distributees a portion of their money." 

This ruling would perhaps be just and unexceptionable, if the bene- 
fits of what is thus called a "distribution" were shared equally, or any- 
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thing like equally, by all the distributees. I n  the distribution of the 
intestate's estate "equality is justice," and under the ruling excepted to, 
the distributees, who were purchasers and debtors, derived a benefit 
equivalent to the interest on what they owed down to the present time, 
while those who were not present made no purchases and did not assent 
to the agreement, and those who were minors and could not purchase, and 
who, therefore, could derive no benefit in  the way of interest on their 
distributive shares, or any portion of such shares, are required now, 
after the lapse of many years (the sales were principally in  1872.), to 
share equally with the purchasing distributees, some of whom 
purchased nearly to the amount of their distributive shares. (466) 
Such a distribution would be manifestly unequal and unjust, 
especially to those who were minors. 

Unquestionably, if the administrators had used the money they would 
have been chargeable with interest for the benefit of all the distribu- 
tees; but as they did not use it, and the profit or use inured to the 
benefit of the debtor distributees alone, the inequality can be remedied 
and the injustice prevented by charging them, in  the distribution of the 
estate, with interest on the amounts of their respective purchases or 
debts, and thus securing to all equality in  the estate. 

The second branch of the first exception of the plaintiffs to the con- 
clusion of law must be sustained, and interest will be charged as indi- 
cated. 

2. The second exception is to the refusal of the referee to charge the 
admihistrators with intemst on the notes and other debts that came to 
their hands, and with which they were charged by the referee, "when, 
according to the  evidence, they failed to make settlement, or to attempt 
to do so, within the time prescribed by law," etc., and they insist that 
the administrators shall be charged with interest down to the settlement. 
We can see no reason why a different rule in  regard to interest should 
apply to '(notes and other debts" with which the administrators are 
charged and the money on hand, or proceeds of sales made by them. 
I n  either case, as a general rule, if no interest account is kept, the ad- 
ministrator will be charged with interest on money, if improperly re- 
tained, but it does not appear that the money has been improperly 
retained by them, and it does appear, in  the findings of the referee, 
that no profit accrued to them. Besides, "the peculiarity of this case," 
as is said by the referee, "is, that the settlement of it is retarded by 
litigation, which was commenced ten years ago." I t  would be mani- 
festly unjust to charge the administrators with interest down to 
the date of settlement, when, as is said, "there is so much time (467) 
necessarily consumed in  adjusting the various and conflicting 
claims." 
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The ruling of the court below in  regard to the second exception is 
sustained. 

3. The third exception is  to the credits allowed in  class "H" by the 
referee, which "were admitted by the plaintiffs' attorneys for their 
clients, whereas the plaintiffs' attorneys only admitted that such a list 
was filed, with the reservation of their objection." 

Class "H," referred to in  the exception, embraces divers credits, in  
regard to which the referee says they "have been mostly made up from 
a list furnished by plaintiffs' attorneys, admitted by them for their 
clients, inspected by the attorneys for the defendant administrators, 
and agreed to." 

The fact stated as the basis of the exception is i n  conflict with the 
fact as stated by the referee, and the exception is vague and indefinite, 
i n  that it does not appear what the "objections," said to have been 
reserved. were. 

I n  rcgard to this exception the ruling of the court below is sustained. 
4. The fourth exception is:  '(For that divers breaches of the bond 

have been clearly established in  the evidence, as also serious laches on 
the part of the administrators; and the seventh conclusion of law is 
clearly erroneous, as causing the innocent sufferers from the breaches 
of the bond to pay for the expense of forcing the administrators to a 
settlement." 

The seventh conclusion referred to is as follows: "The referee is of 
opinion, and so holds, that the costs, disbursements, allowances, attor- 
neys' fees, and commissions ordered by the court, of necessity, where 
the same have not already been ascertained and embodied i n  this report, 
should be charged pro rata against the shares of the distributees and 

heirs-at-law before the same are paid by the administrators." 
(468) The question of costs in  the case before us is, under section 

527 of The Code, "in the discretion of the court," and an in- 
spection of the record, the character of the litigation, the several orders, 
the conflicts of interests presented, not only between the plaintiffs on 
one side and the defendants on the other, but also collateral questions 
between the plaintiffs themselves, and between the defendants thern- 
selves, all tend to show that the ruling in  regard to costs was not unjust, 
and i t  will not be disturbed. 

The judgment below will be made to conform to this opinion. 
Modified and affirmed. 

A motion was made by G. W. Smith to "reopen the report of the 
referee and to recommit the case, that further evidence may be offered 

374 



N. C.] SEPTEMBER TERM, 1888. 

in his behalf, and also to set aside the reference to W. S. Ball, made a t  
January Term, 1887. Both motions were refused and defendant ex- 
cepted." 

Upon affidavits filed the facts as found by the court are, in substance, 
that G. W. Smith had an individual interest in the suit distinct from 
his interest as administrator, and employed counsel to represent him in  
his individual capacity who was not the counsel who represented him 
as administrator; that he was told by counsel that any additional evi- 
dence he might offer could be presented to the referee before the evi- 
dence closed; that subsequently said counsel became clerk of the Supe- 
rior Court and ceased to act as counsel for said Smith, but that said 
counsel tendered to the referee all the evidence furnished by said Smith. 
Said Smith knew his counsel had become clerk of the Superior Court 
and had ceased to act as his counsel, but employed no other 
counsel and offered no additional evidence, though several terms (469) 
of the court passed. On these facts the court refused to recom- 
mit the case. 

G. W. Smith was represented as administrator by counsel. His  
counsel in  his individual capacity had become clerk and ceased to act, 
and Smith knew it, but employed no other counsel. No exception was 
taken to the order appointing W. S. Ball as referee by any one, and 
Ball notified Smith of his appointment and cited him to appear before 
him, but he did not do so, and at  this term he first makes objection to 
said order of reference to W. S. Ball. On these facts the court de- 
clined to set aside thc order of reference to W. S. Ball, and G. W. 
Smith excepted. 

This action had been pending for a number of years, the defendant 
G. W. Smith had been duly made a party and was charged with notice 
of whatever action the court may have taken therein while i t  was pend- 
ing. University v. Lassiter, 83 N.  C., 38, and cases cited. 

But counsel for the appellant says that thc application to set aside 
the order of reference to W. S. Ball was made within one year after the 
making of said order, and is therefore within section 274 of The Code. 
Assuming that to be so, the power conferred by section 274 is discre- 
tionary, and upon the facts found by the court there was no error in 
refusing to recommit the cause or in  declining to set aside the order 
of reference. 

The defendant, G. W. Smith, also files numerous exceptions to the 
report of the referee, all of which, except the first and last, are aban- 
doned in  this Court. 

The first is as follows: 
"That the referee erred in  excluding the evidence of G. W. Smith, 

the claimant, offered to establish his said claim, upon the ground that 
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the same and every part thereof was objected to by plaintiffs, and was 
incompetent under section 590 of The Code. 

(470) The appellant alleged that the estate of his deceased father, 
Drury Smith, was indebted to him individually in the sum of 

$1,890.90. Upon examination by plaintiffs, he was asked the follow- 
ing question : 

"Did you not, about the year 1869, buy from your father, on a credit, 
two tobacco screws, a tobacco shape and a two-horse load of tobacco? 
I f  so, what were you to give for them?" 

"A. I did buy two screws from my father, also a shape, in 1872, I 
think, as the books will show. . . . We agreed on the price of the 
screws and shape, but I do not recollect what i t  was; the books, I think, 
between Drury Smith and myself will show, and I think the books will 
show a credit of $50 or $100." 

Plaintiffs objected to defendant further answering in such a way as 
will tend to establish a claim in his favor against the deceased, Drury 
Smith. Objection overruled. When the witness resumed his answer 
as follows: "There was special contract in the agreement for the screws 
that I was to pay him so much money, and then the balance was to go 
between me and him on the account I kept against him." 

This question having been asked by the plaintiffs, i t  was insisted, on 
behalf of G. W. Smith, that it rendered him competent, as a witness, to 
prove his claim against the estate of Drury Smith, deceased. The wit- 
ness was permitted to testify in regard to the transaction relating to 
the screws and shape. Hc was asked divers gue.stions in regard to his 
account, the items in the account and the understanding and agreement 
with the deceased in relation thereto, involving transactions other than 
that relating to the screws and shape. These questions were all objected 
to, and excluded under section 590 of The Code. 

I t  is insisted by defendant's counsel that the questions in  regard to 
the account were competent in explanation of a "transaction inquired 

of by plaintiffs," and that it was "one entire transaction." The 
(471) evidence is only competent so far  as it is "concerning the same 

transaction or communication," testified to i n  a legitimate re- 
sponse to questions propounded by the adverse party. The exception 
in  section 590 cannot have the broad scope and effect contended for by 
the counsel for the appellant, and while some of the questions, as for 
instance, "is $15 per month for a two-horse wagon, two mules and a 
driver, a reasonable charge?" would be competent as not involving a 
( I  personal transaction or communication" between the witness and the 

intestate, yet these questions were predicated upon transactions had 
with the intestate, referred to in the excluded testimony of the witness, 
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and must, with that testimony, be excluded. If the facts upon which 
the questions were predicated had been established by competent evi- 
dence, then the question would have been competent, but the witness 
was not competent to testify to any "transaction or communication other 
than what pertained to the question asked by the plaintiff, and tended 
to discharge that claim." Iiesler a. Mauney, 89 N. C., 369, and cases 
cited. 

The appellant's first exception cannot be sustained. 
The other exception insisted on is: "That W. S. Ball, referee, had 

no right to pass upon G. W. Smith's claim against the estate of Drury 
Smith, nor of his liability to the said estate, he, the said Ball, having 
been substituted as referee without the knowledge or consent of G. W. 
Smith, and that his findings in this regard are nullities." 

For the reasons for not sustaining appellant's exception to the re- 
fusal to recommit the cause and to set aside the order substituting W. S. 
Ball as referee, this exception cannot be sustained. 

Affirmed. 

Cited: Bond v. Cotton Mills, 166 N. C., 23; Yates  v. Yates, 170 
N. C., 535. 

(472) 

A. J. Smith excepted individually to the report of the referee: 
"For that the referee has applied the Confederate scale to the $1,000 

bond of John P. Smith." 
The note or bond of John P. Smith, referred to in the exception, was 

executed on 1 June, 1863, and, in absence of evidence to the contrary, 
it is presumed to be scalable in Confederate currency, and the legisla- 
tive scale furnishes the measure of the value of the contract in the 
absence of evidence to the contrary. Palmer v. Love, 82 N. C., 178. 

The scale was properly applied as of the time when the note was 
made. S. v. Cowles, 70 N. C., 124. 

Affirmed. 

APPEAL O F  THE DEFENDANT ADMINISTRATORS. 

The defendant administrators having failed to perfect their appeal, 
the exceptions by them to the findings of fact and conclusions of law, 
sent up with the record, have not been considered by the Court. 
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MARY ANN SUMMERLIN v. CALVIN J. COWLES ET AL. 

Fraud-Trust-Statute of Limitations-Presumptio+Murried 
Women-Evidence. 

1. More proof than a mere preponderance of evidence is necessary to warrant 
the courts in attaching a par01 trust to a legal estate, or to convert a 
deed, absolute upon its face, into a security. 

2. To such cause of action, arising prior to the adoption of the existing 
statutes of limitations, there was no time prescribed as a bar, but the 
ten years statute of presumption-Revised Code, ch. 65, see. 1%is ap- 
plicable. 

3. While there is no saving provision in favor of women under disability of 
coverture contained in the statute-Revised Code, ch. 65, sec. 1Grais-  
ing a presumption of an abandonment of equitable interests after the 
lapse of ten years, yet when the period therc prescribed is adopted hy 
the courts in the exercise of their equitable jurisdiction, as the one in 
which the action must be brought by analogy to the general statutes of 
limitations, the time during which such disability existed will not be 
computed. 

THIS is a civil action, which was tried before Clark, J., at Spring 
Term, 1888, of WILKES Superior Court. 

John C. Hamby, in  the year 1852, conveyed the tract of land described 
in'the complaint, and containing about one hundred acres, to Jesse C. 
Summerlin, then the plaintiff's husband, from whom, under an execution 
sale and the sheriff's deed, the defendant claims to derive his title. The 
complaint alleges that the grantor, an old and illiterate man, intending 
to convey the land to the plaintiff, his daughter, directed Griffin Sum- 
merlin, her husband's father, so to draw the deed; but by a fraudulent 
contrivance, the conveyance was made to the said Jesse C., and executed 
by the said John C., who could neither read nor write, under representa- 
tions that i t  was made as he had directed. 

The purpose of the present suit, begun on 26 August, 1885, is to 
have the deed declared fraudulent and the defendant to hold as 

(474) trustee for the plaintiff, so as to effectuate the intention of the 
maker thereof. 

The answer, in  reference to the various allegations of the complaint, 
says the defendant who bought the land has not knowledge or informa- 
tion upon which to form a belief as to the truth of those statements, and 
therefore puts the plaintiff upon proof. 

The single issue submitted to the jury was as follows: 
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"Was the deed from J. C. Hamby to Jesse Summerlin intended by 
the grantor Hamby to be a deed to the plaintiff, but made to the said 
Jesse Summerlin by the fraud of the said Jesse and his father, Griffin 
Summerlin 2" 

Upon the trial i t  appeared in evidence that the defendant, after re- 
ceiving the deed from the sheriff, in 1854, entered into possession and 
held the land for one or two years, since which i t  remained vacant until 
the plaintiff's entry thereon some three years before the trial, and she 
has continued in the occupation. 

The plaintiff proved by her own testimony that she was the daughter 
of J. C. Hamby and the widow of Jesse Summerlin, and that Jesse 
was the son of Griffin Summerlin; that her father was illiterate, could 
neither read nor write, and that she could neither read nor write; 
that Jesse died in July, 1879, and that she took possession of the land 
in  controversy about three years ago; that she was at  the house of her 
father in 1852, when the deed from him to Jesse Summerlin was written; 
that her father was there, and also one James Byers, and that her hus- 
band and his father came to her father together. [Here, upon objection 
of defendant, and the ruling of the court, she was not allowed to speak 
of any transaction that took place or any communication made to her 
or direction given by her father, witness having participated therein.] 

The plaintiff then called James Byers, who testified that he was at  
the house of J. C. Hamby on the occasion spoken of;  that the 
plaintiff and her father were there; that Jesse Summerlin and (475) 
his father came in ;  that soon after they came Griffin Summerlin 
said to Hamby, "I have come to do that writing." Hamby replied that 
he wanted a deed written to the plaintiff for the land in controversy; 
that he did not want Jesse's name in  it, and did not want i t  made so i t  
would be liable for Jesse's debts, if it was i t  would soon be gone. To this 
Griffin Summerlin replied that he knew how to write i t ;  that paper and 
ink were gotten and they were about writing the deed when he left. 

Austin Yates testified that he was at  Hamby's some time before the 
making of the deed in 1852 to Jesse Summerlin, and wanted to buy the 
land in  controversy, when Hamby told him he would not sell it to him 
or any one else; that he intended his land for his two children. 

N. 9. Caldwell testified that he lived a near neighbor to old man 
Hamby, and on several occasions 'before the date of the deed to Jesse 
Summerlin Hamby told him that he intended to give his home place to 
his son James Hamby and the lands in  controversy to his daughter, Mary, 
the plaintiff in  this action; that he intended to make a deed for it to his 
daughter so i t  would not be liable for Jesse Summerlin's debts, as i t  
would soon be gone if he was to make i t  to him; that Hamby was a very 
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old man in  1852, and could neither read nor write; that he afterwards 
did give the home place to his son James. 

The defendant then introduced the deed of 1852 from J. C. Hamby to 
Jesse Summerlin, witnessed by Griffin Summerlin and Amos Church, and 
registered in  1853 upon the jurat of Amos Church. The defendant then 
showed four judgments on the execution dockets of the old county court 
of Wilkes, for the year 1853, and then offered in evidence the sheriff's 
deed, dated March, 1854, reciting that he sold under ven. ex. in his 

hands issuing on the four judgments above mentioned. 

(476) There was other testimony introduced, but i t  is not material to 
the questions considered in the opinion. 

The defense was two-fold : 
1. That there was no sufficient evidence offered, as the law requires, 

to warrant the findings of the jury; and 
2. The action is barred by the lapse of time. 
The jury found the issue in favor of the plaintiff, but the court being 

of opinion that, upon the facts proved the plaintiff was not entitled to 
recover, rendered judgment for the defendants, and the plaintiff ap- 
pealed. 

D. M. Furches for plaintiff. 
C. H .  Armfield for defewA.mts. 

SMITH, C. J. While to attach a trust to a legal estate by parol, or to 
convert a deed absolute in  form into a security merely, and perhaps in 
other cases invoking the exercise of equitable judicial functions for re- 
lief, more proof is required than that which preponderates and governs 
in  the trial of ordinary questions of fact, as held in Ely v. Early, 94 
N. C., 1 ;  Smiley v. Pearce, 98 N.  C., 185, and in  numerous other cases, 
we think the evidence of the fraud in  procuring the deed to be falsely 
drawn, fully meets the requirements of the rule. 

While the plaintiff was not permitted to relate what passed between her 
father and her husband's father, at  the time of the drawing and exe- 
cuting the deed, a witness, one James Byers, who was present, tiestified 
that he heard the said John C., when the said Griffin announced his 
readiness to write the deed, say "he wanted a deed written to the plain- 
tiff for the land in  controversy; that he did not want Jesse's name in  
it, and did not want i t  made so i t  would be liable for Jesse's debts; if i t  

was, it would soon be gone, and that to this Griffin Summerlin 
(477) replied that he knew how to write it, and that paper and ink 

were gotten, and they were about writing the deed when he left.'' 
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This found corroborative support in proved antecedent declarations 
of the donor's intention thus to provide for his daughter, and in  subse- 
quent declarations of what he understood he had done in carrying out 
his purpose. 

I f  this evidence be accepted as true by the jury, it afforded full war- 
rant for their conclusion that a false instrument was palmed upon the 
old man, and his credulity imposed on in  executing the deed that was 
in  fact made. 

The second objection, resting upon the delay in bringing the suit 
after the plaintiff's liberation from the disability of coverture, is more 
serious and difficult. 

The defendant, in  his first answer, alleges, as a bar to the action, the 
lapse of tm years, and in his amended answer the lapse of seven years 
since i t  occurred, referring, we suppose, to the limitations prescribed in 
The Code, secs. 153 and 158. These enactments do not apply, since the 
present cause of action originated in  the false and fraudulent substitution 
of the deed in, fact made in place of that intended by the donor, and which 
ha supposed ha was making, and hence comes under the lin~itations, if 
there be such, applicable of the previous law, as declared in section 136. 

I f  i t  were otherwise, and the present enactment applied, the defense 
would be unavailable, since the statute did not begin to run against the 
plaintiff while under disability (sec. 163, par. 4))  and as this was re- 
moved by her husband's death in July, 1879; the shorter period of seven. 
years had not passed when the action was begun in August, 1885. 

The former limitations were put alone upon the different forms of 
actions a t  law, yet, in analogy, the same limitations, according to the 
subject-matter, were recognized and enforced when the remedy was 
sought in  a Court of Equity, with the like reservations in  favor 
of persons under disability. Thompson v. Blair, 3 Murph., 583; (478) 
Falls v. Torrence, 4 Hawks, 412; Leggett v. Gofield, 5 Jones, 
Eq., 382. 

As the present suit belongs to the equitable jurisdiction of the court, 
and any analogy to be found in the statute determining the periods 
within which legal remedies must be pursued or rights lost upon a pre- 
sumption of abandonment, must be, we think, traced to the provision 
which raises a presumption of abandonment (Rev. Code, ch. 65, 
see. 19) after an inaction, unexplained and not rebutted, for the space 
of ten years. While the operation of this statute is not suspended be- 
cause of the coverture of one against whom i t  runs, notwithstanding the 
disability as decided i n  Johnson v. England, 4 D. and B., 70; Headen 
v. Womack, 88 N.  C., 468; Houck v.  A&m, 98 N.  C., 519, yet, when 
adopted as a measure of time in which an action must be brought, i t  
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must, by reason of the same analogy, be accompanied with the qualifi- 
cation attaching to all limitations, and mentioned in section 9 preceding. 

This section contains a general saving as to all the statutory limita- 
tions, except when penalties are sought to be recovered in favor of any 
person who, at  the time of the accruing of the cause of action, is "within 
the age of twenty-one years, feme covert, non compos mentis," etc., 
reserves to such the right to bring the same action within the times as 
befare limited, "after his coming to or being of full age, discovert, of 
sound memory," etc., as "other persous having no such impediment 
might have done." 

I f  a statutory limitation can be deduced from the effect as evidence 
to which is given the force of a presumption of abandonment, and placed 
as an  obstruction i n  the way of the plaintiff's action, i t  should be in 
subordination to the conditions which are annexed and incident to limi- 
tations, whenever any as such are prescribed. 

But aside from these suggestions, the defendant relies on his aver- 
ment-first, that ten, and then that seven years have elapsed 

(479) since the plaintiff's cause of action accrued and before she be- 
gan-allegations literally true, but which are met by the fact 

that, during all this period, except a month more than six years, she was 
laboring under a disability recognizing the former, as well as the present 
limitation, which arrested the running of the statute at the start, and 
which, when set i n  operation, did not run even for the shorter time before 
she commenced her suit. 

The defense therefore fails, and the court erred in  ruling to the con- 
trary. The judgment is reversed, and a new trial must be had in the 
court below; and so i t  i s  adjudged. 

Error. 

Cited: .EllingLon v. Ellington, 103 N. C., 57; Alston v. Hawkins, 105 
N. C., 8, 9 ;  Xummerl?sn v. Cowles, 107 N. C., 459; Paggart v. Bost, 122 
N. C., 522; Wilsom v. Brown, 134 N.  C., 405; In re  Dupree's Will, 163 
N. C., 261. 

GEORGE W. REEVES ET AL. V. F. J. McMILLAN, ADMINISTRATOB, ET AL. 

1. An administrator has no authority to use the funds belonging to the estate 
committed to him, to secure or protect the real estate of which his intes- 
tate died seized and possessed, without the sanction of those who are 
entitled to the funds. 
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2. The "real estate" which the administrator is authorized to lease by section 
1413 !L'he Code, extends only to leasehold estates which belonged to the 
intestate. 

THIS is a civil action heard by Clark, J., upon exceptions to report, at  
Spring Term, 1888, of L~LI~EGHANY Superior Court. 

This action is prosecuted by the numerous plaintiffs mentioned in the 
complaint on behalf of themselves and others next of kin, and as such 
entitled to share in  the distribution of the personal estate of A. B. 
McMillan, deceased, against the defendant F. J. McMillan, his (480) 
sole surviving administrator for an account and settlement thereof. 

I n  the course of the action before the clerk of Alleghany County he 
proceeded to hear the evidence and state an account of the administra- 
tion, from which i t  appears the administrator is charged with the aggre- 
gate sum of $21,470.76, to be reduced by uncontested vouchers for sums 
disbursed in the amount of $9,538.72 (by written agreement of counsel 
filed), instead of $8,591.94 set out in the transcript. 

Exceptions taken by both parties were heard and passed upon by the 
judge, and upon a recommittal for reformation of the report in accord- 
ance with the rulings, i t  was returned amended accordingly and con- 
firmed. The only matter brought up for review relates to the vouchers 
for expenses incurred in prosecuting a suit to establish title to a tract of 
land bid off by the administrator, as shown in the report, and are, with 
the added interest, as follows: 

No. 1. 
By receipt of G. W. Folk, attorney in sundry cases, 26 May, 

1877 ................................................................................................ $ 60.00 
By interest to 17 January, 1888 ...................................................... 

No. 2. 
B y  receipt of J. R. Wyatt, sheriff, for cost i n  Edwards' case, 

8 October, 1878 ............................................................................ 
........................................................ By interest, 17 January, 1888 

No. 3. 

By receipt of R. F. Armfield, attorney, 20 May, 1877 .............. 
By interest, 17  January, 1888 .................................................... 

No. 4. 
By  receipt of J. R. Wyatt, cost Whitted case, 2 September, 

1873 ............................................................................................... 

................................... ..................... B y  interest, 17 January, 1888 : 
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(481) No. 5. 
By receipt of J. R. Wyatt, for cost, 8 October, 1877 .... $ 93.34 

By  interest, 17 January, 1888 .................................................... 57.40 

No. 6. 
.......... By receipt of R. F. Armfield, attorney, 19 May, 1877 30.00 

..................................................... By interest, 17 January, 1888 19.20 

The report of the clerk in reference to these expenditures finds the 
facts following, to wit: 

1. That the defendant McMillan bid off the "Archibald or Morgan 
Edwards and McGrady lands," in his own name, but under a judgment 
in  which his estate was not interested, and prosecuted the suit in his own 
name, but for the benefit of the estate of A. B. McMillan, for which the 
costs were incurred as shown by contested vouchers Nos. 1, 2, 3, 4, 5, 
and 6. 

2. That the defendant McMillan purchased said lands, when sold 
under the Whitted judgment, for the benefit of A. B. McMillan's estate, 
and that voucher No. 4 is the receipt for the same, taken by him on his 
said purchase. 

Upon the foregoing facts I hold, as a matter of law, that the defendant 
F. J. McMillan is entitled to credit for said vouchers, to wit, Nos. 1, 2, 3, 
4, 5, and 6. 

The plaintiffs excepted to this ruling of the court, and the same was 
reversed by the judge and the charges disallowed, and the defendants 
appealed. 

E. R. Slamps for plaintifs. 
C. H. Armfield for defendants. 

SMITH, C. J., after stating the case: The facts found are so meagre 
and indefinite that we are at  a loss to know what considerations induced 

the defendant's departure from the scope and limit of his official 
(482) duties in administcring the personal estate, and employ the fund 

in  his hands in  the effort to secure the real estate. Certainly 
he had no legal right thus to use the money that had come into his 
hands without the sanction of those to whom i t  belonged, and who were 
legally competent to give such consent; nor does it appear that any 
interest of the distributees has been subserved thereby, or they in any- 
wise benefited by the expenditures. 

Certainly good faith and generous intention will not excuse the mis- 
appropriation of the trust funds to unauthorized objects. The lands 
descended to the heirs-at-law who may be the distributees, but they, and 
not the administrator, must look after their interest in  them. 
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The Code, which directs the personal representative to make his "rent- 
ings of real property by auction," sec. 1413, has been construed, in  using 
the term "real estate," to refer to leasehold estates in land which an 
intestate may own, and to confer no power upon him to enter upon and 
make lease of lands which have descended. Lee v. Lee, 74 N.  C., 70. 

So i t  has been repeatedly held that the taxes assessed on land after 
death fall upon the owner, and do not constitute a legitimate item in  an 
administration account, unless with the assent of the party whose dis- 
tributive share would be lessened thereby, and to such extent only. 

There are no facts here which, so far as the record discloses, and we 
can only know what it contains, tending to explain or to excuse the 
devastavit to the prejudice of the numerous distributees. 

There is no error in the ruling, and the judgment must be 
Affirmed. 

Since tho opinion in  this case was filed, our attention has been called 
to an  erroneous recital of the amount of the vouchers to which 
the administrator is  entitled as a credit, and counsel of the op- (483) 
posing parties submit a statement in  which the true total sum 
is admitted to be $18,770.60, made up of $9,231.88, overlooked, and 
$9,538.74. The mistake originated in the manner of stating the case 
on appeal, i n  which the clerk, in  stating the account, charges the admin- 
istrator with $21,970.76, and adds: "I allow him the following sum, as 
per vouchers filed, 9;8,591,94," which was understood to be intended to 
be raised to the sum mentioned in  the written agreement of counsel filed. 

The correction of thee error is now made by this memorandum, to 
which we will only add that no detrimental consequences could follow, if 
allowed to remain, as we only passed upon certain charges excepted to, 
and, in  disallowing them, affirmed the judgment rendered in  the court 
below. 

TRE TRUSTEES O F  NEWTON ACADEMY v. THE BANK O F  
ASHEVILLE. 

WildChritable Bequest-Trust-Xtntute Limitations. 

P., in 1845, bequeathed to the trustees of Newton Academy and their succes- 
sors $1,000, "which sum is to remain in the hands of my son James and 
his heirs forever, and the lawful interest to be paid annually by my said 
son James, his heirs and assigns, to the said trustees, to be by them 
applied to the payment of tuition money for such poor children" as the 
trustees might designate, and to secure the payment of said interest the 
testator directed that it should constitute a charge on the real estate 
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devised to his son James. The interest was paid until 1861, when James 
died solvent, but his testator became insolvent by the results of the war. 
He sold the lands charged to divers persons, who have been in open ad- 
verse possession since, but no demand had ever been made upon them, or 
other steps taken by the trustees to secure the fund, until 1884: Held,  

1. That the bequest was a valid one, and during the life of his son it might 
have been enforced against the lands charged; after that it was a charge 
against his personal estate. 

2. That the trustecs might, within a reasonable time and upon proper appli- 
cation, have had the fund secured for the purposes of the trust, but 
having neglected for so long a time to enforce any remedies they may 
have had in that respect, they were barred by the statute of limitations. 

(484) THIS is a civil action which was heard before Boykin, J., a t  
August Term, 1888, of BUNCOMBE Superior Court, upon a case 

agreed. 
"The plaintiff is a corporation, created by an act of the General As- 

sembly in 1845, and duly organized in that year, and has existed and 
acted as such corporation, under the control and management of a board 
of trustees, from that time until the present. 

"The defendant, the Bank of Asheville, is also a corporation, duly 
chartered and organized under an act of the General Assembly, and 
authorized to acquire and hold real estate. 

"In the year 1845, one James Patton, being seized in fee of the land 
hereinafter described, died, leaving a last will and testament, which was 
duly admitted to probate in  Buncombe County, and which contained a 
clause in the following words, to wit: 

" 'I give and bequeath to the trustees of Newton Academy, and their 
successors in office, the sum of one thousand dollars, which sum is to 
remain in the hands of my son James and his heirs forever, and tho 
lawful interest thereon to be paid annually by my said son James, his 
heirs and assigns, to the said trustees, to be by them applied to the pay- 
merlt of tuition money for such children of poor parentage as they may 
deem proper objects in this county, and to the end that payment of the 
said interest a a y  be properly secured, I desire and direct that it shall 

constitute a charge upon that portion of my real estate herein 
(485) devised to my son James, lying on the southwest side of Main 

Street in  Asheville.' 
"James W. Patton, mentioned in the foregoing clause as 'my son 

James,' paid to the trustees of Newton Academy the lawful interest on 
said sum of one thousand dollars annually, down to the time of his death, 
in  1861, but no interest has since been paid. At  the time of his death 
James W. Patton was solvent, but by reason of the loss of his slave 
property, occasioned by the result of the war, his estate at  the end of the 
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war had become insolvent. The executors of his will, who were duly 
qualified immediately after his death, were never called on either for 
said one thousand dollars or the interest thereon, nor have any proceed- 
ings been instituted against them or the heirs of said James W. Patton 
to recover or secure any portion of said principal sum or the interest 
thereon. The heirs of said Jarnes W. Patton have not inherited any 
property from their said ancestor. 

"Long prior to his death, and when he was amply solvent, James 
W. Patton sold and conveyed, for valuable consideration, said land in  
lots of different sizes to divers persons, under whom the defendants 
claim, who had no notice i n  fact that the same had been charged with 
or were in  any way liable for the payment of the said one thousand dol- 
lars or the interest thereon, and the defendants, and those under whom 
they claim, purchased the lands now occupied and possessed by them, 
respectively, for full value and without notice in fact of any lien, charge 
or claim of the plaintiffs or other person, by reason of the matters afore- 
said, or otherwise. And the said defendants and those under whom they 
claim have been in the open, notorious and uninterrupted adverse pos- 
session, under colorable titles and up to known lines and visible boun- 
daries, of said lands for more than seven years, over and above the time 
during which the statute of limitations did not run; and no claim or 
demand was made by the plaintiffs, or by any one for them, upon 
the defendants or those under whom they claim for any interest (486) 
upon said one thousand dollars or for any part of said principal 

i sum until just before the bringing of this action. 
I "It is admitted that although more than one thousand dollars of the 

money of James Patton went into the hands of his son James W. Patton, 
as the executor, of his will, upon the death of the former in 1845, and the 
said James W. Patton paid interest on the sum of one thousand dollars, 
a s  hereinbefore stated, yet the said one thousand dollars was never in 

( fact set apart for the benefit of the plaintiffs, or other persons, and has 
not been otherwise in  existence since the death of James Patton in  1845. 

"The defendants own in unequal portions the lands described in the 
complaint and on which the plaintiffs claim a lien, and said lands are 
situate on the southwest side of Main Street in Ashevillo, and are the 
lands embraced in  the clause of James Patton's will, hereinbefore re- 
cited. I t  is agreed that if said lands are subject to a lien or charge in 
the  hands of the defendants for the payment of either the principal 
or interest thereon, to the plaintiffs, of said alleged legacy of one thou- 
sand dollars, and that shall be the final judgment of the court, the cause 
shall be retained for an equitable adjustment under the direction of the 
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court, upon reference or otherwise, of the respective equities between 
the defendants, growing out of questions referring to the relative values 
of the land owned by them respectively, by reason of improvements 
thereon, and other equitable considerations. I f  the court shall be of 
opinion with the plaintiffs upon the foregoing facts, i t  is agreed that the 
court shall declare the lien a charge and also fix and determine the 
amount of interest, if any, now due, which shall be apportioned among 
the defendants in  accordance with their respective equities, to be here- 
after ascertained as hereinbefore provided. 

"It is further agreed that the pleadings in  this cause shall be 
(487) deemed to have put in  issue all the material facts aforesaid. 

"It is further agreed that nothing hereinbefore stated shall be 
held to exclude the fact of such notice of plaintiffs' alleged equity as the 
law shall imply from the record of the will of James Patton, but i t  is 
admitted that defendants have never had actual notice thereof in fact." 

The court being of opinion with defendants, rendered judgment ac- 
cordingly, from which plaintiffs appealed. 

Charles A. Moore for p1ain:tiffs. 
No counsel for defendan'ts. 

DAVIS, J. The endless variety of forms in  which the last wills of testa- 
tors find expression, especially when efforts are made to provide for 
future and often remote contingencies, will render the construction of 
wills an ever recurring source of difficulty to courts. 

I n  the  case before us we do not understand that any question was 
made as to  the validity of the gift of $1,000 to the "trustees of Newton 
Academy," nor is there any question as to the relation that the testator's 
"son James" sustained to  the gift, but the difficulty grows out of that 
part  of the clause which seeks to make the gift perpetual to "his heirs 
forever," and to secure the payment of the interest by a charge upon that 
portion of the real estate mentioned in the clause. 

The trust was a valid one, as is settled by many authorities, and dur- 
ing the lifetime of James Patton, the son, the provision in relation 
thereto could have been enforced against him, and after his death, un- 
doubtedly, the "trustees of Newton Academy" might have had the 
$1,000 secured in such way and under such orders and decrees of the 
court, i n  respect thereto, as would have given effect to the testator's 

intention, and secured the corpus of the gift and the accruing 
(488) interest thereon, for the purpose named in  the will. Not only 

so, but an action might'have been commenced "at the suggestion 
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of two respectable citizens," and the court might have made such orders 
and decrees as were best calculated to give effect to the trust. 

Section 2342 of The Code (Rev. Code, ch. 18;  Rev. Stat., ch. 18; 43 
Eliz., ch. 4) enacts that "when real or personal property may have been 
granted by deed, will or otherwise, for such charitable purposes as are 
allowed by law, i t  shall be the duty of those to whom are confided the 
management of the property and the execution of the trust to deliver in  
writing a full and particular account thereof to the clerk of the Superior 
Court of the county where the charity is to take effect, on the first 
Monday in February in each year, to be filed among the records of the 
court, and spread upon the record of accounts," and the section follow- 
ing provides the manner in which a compliance with this duty may be 
enforced, and while the trust itself is not void, because the objects of 
i t  are  sufficiently certain (Grifin v. Graham, 1 Hawks, 96; 8. v. Mc- 
Gotwan, 2 Ired. Eq., 9 ; Miller v. Atkinson, 63 N. C., 537, and cases there 
cited), and while the courts would, upon proper application and within 
a reasonable time, make necessary orders and decrees to give i t  effect and 
secure the fund, and this from time to time, and as often as necessity 
might require; yet, being a gift of money,, in the very nature of things, 
the method of giving perpetual effect to it, namely, that i t  should remain 
in  the hands of his "son James and his heirs forever," attempted to be 
provided by the testator, must be inoperative, certainly after the death 
of James. The gift was personal property, held in trust; i t  did not 
descend to the heirs of James. H e  was solvent at  the time of his death, 
and his estate did not become insolvent till the end of the war. He  died 
in 1861. No effort was made to secure the principal sum of $1,000; that 
was lost, and lost, as appears, by the laches of those whose duty 
i t  was a t  least to receive the interest, and to see that the principal (489) 
was properly secured upon the death of James. I n  the view we 
take of it, i t  is immaterial to consider whether the principal sum of 
$1,000 or only the interest constituted a charge upon the land. After 
the death of James the $1,000 and accrued interest were primarily 
charges upon his personal estate. Upon the loss of the principal, the 
interest of course ceased. The dofendants, and those under whom they 
claim, were purchasers-not in any sense trustees-and though, after 
the death of James Patton, i t  may be that upon a failure of personal 
assets, they could have been held liable as purchasers, affected by notice 
of the charge contained in  the will of James Patton, through which they 
had to trace their title; yet their possession being "open," notorious and 
uninterrupted," the plaintiffs were required "to act as upon an asserted 
adverse title," and having failed to bring the action in time, the bar 
of statute applies. Wood on Limitations, secs. 213 and 200 and note. 
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Lapse of time may be a bar even against cestui quo trusts, when by 
adverse acts the relation of trustee is denied. Perry on Trusts, see. 745. 

"It is the province of a court of equity," says Henderson, J., in  Thomp- 
son v. Blair, 3 Murph., 583, speaking of the statute of limitations, "to 
infuse its spirit into their decisions as much as can be done without 
violating its fundamental maxims." 

The case before us is  unlike that of Foscue v. Foscue, 2 Ired. Eq., 321, 
and many similar cases in  which persons deriving. title from trustees 
with f radu lm t  knowledge of dare1ictio.n of duty on the part  of the trus- 
tees, are not allowed to set up the legal title and possession thereunder 
as a bar to defeat the person really entitled. See Taylor v. Dawson, 
3 Jones Eq., 86 ; Blaku v. Lane, 5 Jones Eq., 412 ; Herndon v. Pratt, 6 
Jones Ey., 327. 

Here there was no pretense of fraudulent purpose, either on the part 
of vendor or of the vendees. 

Affirmed. 

Cited: Keith v. Xcales, 124 N. C., 511; Brudford v. Bank, 182 N. C., 
233. 

A. B. ALLISON ET AL. V. W. W. WHITTIER, EXECUTOR OF CLARK 
WHITTIER ET AL. 

Appeal-Undertaking-hTotice-Res Judicata-Judicial Discretion- 
Vacating Judgments. 

1. The omission of the proper penal sum in an undertaking on appeal will 
not be considered such a fatal defect as to authorize the court to dismiss 
the appeal in the absence of the notice required by the Act of 1887, ch. 
121; nor will the omission of the clerk to insert in the transcript of the 
record the fact that the appeal was taken, if it appears in the case on 
appeal. 

2. The proceedings of a court are i~ fieri until the close of the term, and the 
judge may, in the exercise of his discretion, without notice and without 
finding and stating the facts upon which he bases his action, at  any time 
during the term, vacate, modify or reverse anything done therein; and 
the exercise of such power is not reviewable, unless, perhaps, it should 
be made to appear it had been grossly abused and resulted in oppression. 

3. Where an application is made to a judge at chambers, or at a term subse- 
quent to that in which a judgment was rendered, to set it aside on the 
ground of mistake, inadvertence, surprise, or excusable negligence, notice 
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must be given to the adverse party, and the judge must find the facts 
upon which he bases his ruling, to the end that it may be reviewed on 
appeal. 

4. Tbe principle of re8 judimta does not extend to ordinary incidental motions 
and orders in a cause, though it does operate when the ruling affects a 
substantial right subject to review in the appellate courts. 

THIS is an appeal from an order made by BoylcLn, J., setting aside a 
judgment at  Pall  Term, 1888, of SWAIN Superior Court. 

The action was instituted on 27 April, 1886, by J. ,B. Allison against 
Clark Whittier, to pursue and enforce a trust upon land bought by one 
R. V. Welch, under an agreement with the former that they were to be 
equally interested in  all such land as they, or either one of them, might 
buy in  certain named counties, and by said Welch, who had taken 
title, to himself, conveyed to the said Whittier. The original (491) 
parties having died pending the action, the heirs of the plaintiff 
and the executrix, executor and devisees of the defendant, who are very 
numerous, were successively made parties in place of those deceased- 
the latter, who were nonresidents, by publication. 

Thereafter, at  Spring Term, 1888, of the Superior Court of Swain, 
the substituted plaintiffs filed an amended complaint, referring to the 
original complaint as containing the cause of action, and setting out the 
relations of the defendant thereto, when the following order was entered: 

"Defendants allowed sixty days in  which to file their answer." 
No  answer was put in during the limited time, but was filed with the 

clerk on 3 October, 1888, in which the allegations of the complaint are 
denied, as well as every equity arising out of the facts stated. 

At the succeeding two weelis term, held on the ninth Monday after 
the first Monday in  September, jud,pent by default final was rendered, 
the court refusing to extend the time and allow the answer to be filed 
upon the affidavits offered in explanation of the delay, and attributing 
i t  to the oversight of counsel, and the facts were therein declared as 
they are set out in the complaint, and adjudging to the plaintiffs the 
relief demanded as cotcnants cntitled to one undivided sixth interest 
in  the tract of land of 50,000 acres designated. Thereupon a motion 
to set aside the judgment was made, and refused by the judge. 

Again, later in the term, "after the close of the docket," in the words 
of the case sent up on appeal of the plaintiffs, "and after the plaintiffs' 
counsel had left the court, and while the judge was still present at  the 
court, the judge, on motion of the defendants' counsel, granted an order 
upon the grounds of discretion, striking out the judgment and allowing 
the defendants sixty days i n  which to file an answer." From 
this ruling plaintiffs7 counsel, as soon as advised of it, appealed (492) 
to this Court. 
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F. C. Fisher fofor plaintiffs. 
A. M.  Fry ,  Ghas. A. Moore and G. A. Shuford for defendants. 

SMITH, C. J., after stating the case: Upon the calling of the cause 
the defendant submitted a motion to dismiss the appeal, assigning as 
grounds therefor : 

1. For that the record fails to show that any appeal was entered in  
the court below; and 

2. For  that the penal sum mentioned in the undertaking without any 
authority for the reduction, is fifty dollars instead of $250, specified in 
The Code, sec. 552. 

Neither of these reasons require us to refuse to entertain the appeal 
and pass upon the assigned errors. I t  is the duty of the clerk to perfect 
his record in reference to the taking the appeal, and his omissiop to 
make the memorandum of an appeal taken and prosecuted to this Court 
cannot be allowed to defeat it, as we have already said in passing upon 
a similar objection in  another case disposed of at  the present term (Fore 
v. W. N.  G. R. R. Go., post, 526). The other objection cannot prevail, 
because the notice required by the act of 1887, ch. 121, of the motion has 
not been given. We have in  a recent case (Howan v. Fox, 98 N. C., 396) 
put a construction on. the words of the statute that covers this defect. 
I t  is there said that the General Assembly "had confined this remedial 
legislation to cases of irregularity in the instrument, such as an in- 
suficient penal sum, and a deviation in other particulars of its provisions 
from the statute, and for want of verification. The motion must there- 

fore be denied." 

(493) I n  the argument of appellants' counsel at  the hearing before 
us, the result of a careful study and examination of authorities 

as shown in  the brief, several reasons are assigned for a revisal of the 
judgment complained of, to wit : 

1. For that no notice of the proposed motion was given to the plaintiffs 
or their counsel. 

2. For that' no facts are found upon which the action in vacating the 
first judgment is based, so that i t  can be seen whether a legal instead 
of an arbitrary discretion has been exercised; and 

3. For that the matter was yes adjudicata by the first ruling against 
the defendants' motion. 

These propositions will now be considered. 
1. I t  is a settled rule that the court retains control of cases pending at  

any term for its action, and may recall, reverse, or modify anything 
done previously before its close. Until its termination everything is in 
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fie&, and this liability to correction or revocation underlies any action 
it may have taken in the cause. I t  involves an exercise of discretion 
unrestrained by what may have been previously done, and its efficacy 
depends alone upon the legal capacity of the judge to do the act, and 
this alone is open to an inquiry in the reviewing court. Of this litigants 
and counsel are required to take notice, abd nothing is done beyond 
recall until the session ends with the completion of the business. 

I n  the language of this Court, in Bramh v. Wallcer, 92 N. C., 87, 
spoken in reference to the power of a presiding judge, "the action was 
not ended when the judgment was entered. The record stood open for 
motions like the one before us, and other motions that might be made, 
and it was the duty of counsel to give them attention, when made, as 
occasion might require, until it should be ended." And again it is 
added, "neither the defendants ,nor their counsel were required to take 
notice of judgments and entries made after the judge had left 
the courthouse for the term; on the contrary, they might reason- (494) 
ably infer that no business would be done after the judge left." 

As, then,'the appellants' counsel knew that the power resided in the 
court during the term to reconsider and reverse its action for reasons 
satisfactory to itself and subservient to the interest of a party, inju- 
riously and wrongfully affected, i t  was not necessary to give notice of 
the second motion favorably responded to in setting aside the judgment 
by default. 

The cases cited in the brief of appellants are none of them cases 
where the motion was made during the same term, but either at a sub- 
sequent term or before the judge at chambers, and of course notice was 
then an indispensable prerequisite. The circumstances under which 
the judge was induced to reverse his first ruling and reopen the case 
do not appear, unless upon a reconsideration he deemed himself to have 
acted erroneously, and desired promptly to correct his error to prevent 

, a wrong; but when practicable and in fairness notice should be given, 
not, however, as a legal duty to the adverse party, so that he could be 
heard upon the question of the proposed reversal. I n  this case it would 
seem to have been almost impracticable to give such notice without a 
needless prolongation of the term, and while the plaintiffs simply lose 
the advantage of a summary judgment and are free to prosecute their 
adion as before, the defendants would be deprived of all defense to the 
claim if the judgment were allowed to stand, however meritorious and 
sufficient i t  might be shown to be at the trial. Erwin v. Lowery, 64 
N. C., 321. 

2. As the act complained of was, and is so declared to be in the case, 
the exercise of a discretion reposed in the presiding judge, not resting 
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upon any assumed legal principle, it was not necessary to find the 
facts, and in this particular is like the setting aside a disapproved jury 

verdict. 
(495) The facts must be found to enable this Court to revise the 

ruling, when application is made to have a judgment set aside 
at  a term subsequent to that in  which it was entered, under section 274 
of The Code, because of "mistake, inadvertence, surprise, or excusable 
neglect," whereof the adverse party is not bound to take notice, and 
consequently it must be given him of the intended application. I n  
Dick v.  Dickson, 63 N.  C., 488, a motion was made and allowed a t  a 
subsequent term to set aside and strike out a judgment previously ren- 
dered, the judge "being of opinion that he had control of the case, and 
could shape i t  by such direction as he thought justice required." Upon 
the appeal the ruling was approved, and this Court said: "As to the 
power of the court to set aside judgments by default, we entertain no 
doubt, and we ha,ve nothing to do w i th  the  exercise of i ts  discretion." 

The appellants contend that this discretion must be a legal and not 
an arbitrary discretion, and that its abuse may be the subject of review 
and correction by appeal. There are cases where this proposition is 
asserted-cases determined in other states-and there are expressions 
of like import found in  opinions delivered in  this Court, when the 
action of the judge is found to be oppressive and unjust, and repugnant 
to the legal rights of others. Rodman, J., in Moore v. Dickson, 74 
N. C., 423; Bynum,  J., in 8. v. Lindsey, 78 N. C., 499. 

Referring to the same subject, in  deciding the appeal i n  Long vv. 
Gooch, 86 N. C., 709, this language is used, "nor does i t  become us to 
say under what circumstances, i f  any such case be anticipated, this 
court would be constrained to interfere in the management of a cause 
committed to the judge who conducts it, but certainly no abuse of his 
discretion is disclosed i n  the record before us." 

I f  the case was one requiring the facts to be found, i t  is a sufficient 
answer to say the appeal was taken from the order setting aside the 

judgment, and giving further time for an answer, that is upon 
(496) the assumption of an unauthorized power-one under the cir- 

cumstances denied to the judge. 
3. The maxim expressed in  the term res judicata is not involved in 

the present case; i t  is not one judgment rendered contrary to another, 
but the substitution of one for another, while the whole matter is before 
the court and under its control. To deny the right to do this, is to 
place the hasty and inconsiderate action of the court beyond the means 
of correction and remedy, however urgent might be the demand for i t  
upon further reflection, or upon fuller information, and this, too, while 
the entire subject matter is under control, or, as it is said to be, in fieri. 
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"The principle of res adjudicata does not," says this Court, "extend 
to ordinary motions incidental to the progress of a cause, for what may 
one day be refused may the next day be granted, but i t  does not apply 
to decisions affecting a substantial right, subject to review in  an ap- 
pellate court." Mabry v. Henry, 83 N.  C., 298. Numerous references 
i n  the elaborate brief of appellants' counsel, to cases decided elsewhere, 
will, we think, upon examination, be found not to be in  conflict with the 
views expressed in  this opinion, and whatever apparent differences are 
seen to exist in those adjudications, to result from differences in the 
systems of judicial procedure. 

There is no error, and the judgment must be 
Affirmed. 

Cited: Coor v. Smith, 107 N. C., 431; Harper v. Sugg, 111 N. C., 
327; Edwards v. Phifer, 120 N.  C., 407; 's .  v. Chestwtt, 126 N. C., 
1122; Hardy v. Hardy, 128 N.  C., 180; Bird v. Bradburn, 131 N. C., 
489; Abernethy v. Yount, 138 N. C., 348; Bank v. Peregoy, 147 N. C., 
295; Hatch v. R. R., 183 N. C., 625. 

T. L. FRANCIS AND JOSIAH FRANCIS v. J. P. HERREN ET AL. 

Deeds-Registration-Creditor-Injunction-Receiver-Lien- 
Purchaser-Execution-Exoneration. 

1. The statute-Laws 1885, ch. 1 4 G i n  relation to the registration of deeds, 
etc., will be construed in accordance with the principles adopted in the 
construction of the other statutes-The Code, sees. 1254 and 1 2 7 k i n  
respect to deeds in trust, conditional sales, etc. 

2. The failure to register the instrument does not make it void, or authorize 
creditors to treat it as such in a collateral proceeding, but only when it 
is interposed against any proceeding they may institute to subject the 
property to the satisfaction of their debts will it be declared a nullity. 

3. The principle in equity which will require a creditor having a lien on lands, 
some of which have been sold by the debtor since the lien attdched, to 
resort to the unsold part before the other can be subjected to the satis- 
faction of his debt, will never be extended so far as to interfere with 
his rights under his lien, or impose unreasonable delay or litigation and 
expense in the enforcement of his remedies. 

THIS is a civil action, which was tried before Boykin, J., at Fall Term, 
1888, of HAYWOOD Superior Court, upon exceptions to referee's report. 
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The case presented in  the complaint is this : 
I n  pursuance of an agreement entered into between the plaintiff T. L. 

Francis and the defendant J. P. Herren, and reduced to writing, the 
latter and his wife M. J. Herren, on 20 November, 1886, executed a 
bond-the said M. J. Herren being privily examined and giving her 
assent thereto-covenanting therein, upon payment of the purchase 
money, to make title to a certain described tract of land in  the county 
of Haywood. 

The plaintiff, immediately after the execution of the bond for title 
and after ascertaining the location and boundaries of the land 

(498) by actual survey, entered thereon and has since held absolute, 
notorious and open possession, claiming under his purchase. 

The bond for title, upon proof of execution and after the private ex- 
amination of the felne obligor, as required in conveyances of real 
estate, was, on '7 March, 1888, duly admitted to registration in the county 
aforesaid, and the payment of the whole purchase money made on or 
about 19 March, 1887, when a demand for a deed for the premises was 
made and refused. 

Divers judgments were recovered by creditors against the vendor, J. P. 
Herren, and docketed in the Superior Court of Haywood, intermediately 
between the execution and registration of the bond, which are specified 
in  detail, and the plaintiffs in which are made defendants in this action, 
under executions issuing, on many or all of which the sheriff is pro- 
ceeding to make sale in order to their satisfaction. The plaintiff, after 
specifying certain real and personal estate belonging to the debtor and 
liable to his debts, and among such, notes, bonds; money and accounts, 
demands the cancellation of certain instruments, made, i t  is asserted, 
to defraud creditors; the appointment .of a receiver to take charge of 
said property and apply the same to the judgment liens i n  exoneration 
of the land so bought by the plaintiff; the issue of an order to the sheriff 
restraining him meanwhile from selling said land, until the debtor's 
other property can be thus applied, and for general relief. Such is the 
general scope and purpose of the action, the answers to which, put in by 
the vendors and the creditors, denying imputations of fraud, it is un- 
necessary to give in detail. 

The cause was referred, at Spring Term, 1888, to J. C. L. Gudger and 
W. L. Norwood, to state and report "an account of all the moneys, 
rights and credits, choses in  action, lands and tenements, bonds for land 
or other interest, either in  law or equity, the said J. P. Herren and M. J. 

Herren had or claimed at the commencement of this action, or 
(499) now have or claim, and also what property they have disposed of 
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since the execution to the plaintiffs of the bond for title," and the inter- 
locutory order or injunction before issued continued to the hearing. 

The referees made their report at  Fall Term, 1888, with the volumin- 
ous evidence taken during their sittings, with their findings of fact and 
conclusions of law as follows : 

1. That on 14 July, 1876, the defendant J. P. Herren purchased from 
J. C. Smathers a tract of land on Raccoon Creek in  Haywood County, 
containing two hundred and thirteen acres more or less. 

2. That at  the time of the sale by Smathers to J. P. Herren, they 
estimated the land at  the sum of two thousand dollars, and that the 
conveyance was made to Herren upon his paying to Smathers $1,000, 
the remaining $1,000 not being required to be paid in consequence of 
the fact that Herren had married the daughter of Smathers, he, Smath- 
ers, intending in  this way to benefit his daughter by making this con- 
veyance to her husband. 

3. That on 12 October, 1886, the plaintiff Leroy Francis and the de- 
fendant J. P. Herren entered into the contract for the sale of a portion 
of said land to said plaintiff, which contract is set forth in the complaint. 

4. That in  pursuance of said contract a survey and computation of 
the area was made, and the lands embraced in the contract were ascer- 
tained to  contain one hundred and thirty-six and seven-tenths acres, and 
on 20 November, 1886, the defendants J. P. and M. J. Herren executed 
their bond for title to the plaintiffs Leroy and Josiah Francis, for said 
tract of land, for the sum of $25 per acre. ~ 5 .  That the purchase money for said land was fully paid by plaintiffs 
to the defendant J. P. Herren, by February, 1887. 

6. That at  the time of the execution of the said bond for title (500) 
there existed as liens against sai$ property a judgment in  favor 
of Carhart & Co., against one A. L. Herren and the defendant J. P. 
Herren as stay, for the sum of one hundred and twelve dollars and 
sixty-one cents, and $1.85 costs, and one judgment in favor of officers of 
court against J. P. Herren for $4.98. 

7. That the mortgage executed to H. N. Wells, chairman of the board 
of county commissioners, for the sum of $2,500.00 (Exhibit "D" of the 
complaint), has been fully satisfied. 

8. That all the other judgments mentioned in the complaint were 
docketed subsequently to the execution of the said bond for title, and 
before the registration of the same. 

9. That on 4 August, 1884, the defendant J. P. Herren bought from 
the county of Haywood the old courthouse and lot, and took the bond 
for title to same, signed by the board of county commissioners for said 
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county; and on 10 September, 1887, said Herren assigned the said 
bond to his wife, the defendant M. J. Herren. 

10. That of the purchase money for said courthouse lot ($701) the 
sum of $377.68, with interest on $314.15 from 12 September, 1887, and 
$19.24 costs, is still due and unpaid. 

11. That on 20 January, 1886, the defendant purchased a lot back of 
and adjoining the said courthouse lot, from J. E. Boone, for $85. 

13. That on 21 September, 1887, the said defendants J. P. and M. J. 
Herren executed to Israel Whitehill a mortgage deed upon the court- 
house lot to secure the sum of six hundred and seventy-eight dollars and 
forty cents, with interest from that date, which mortgage was registered 
on 22 September, 1887. 

15. That on 1 January, 1887, the defendant J. P. Herren was the 
owner of a tract of land, part of his purchase from J. C. Smath- 

(501) ers, made in 1876, which on the said day, the said J. P. Herren 
and wife, M. J. Herren, sold to W. P. Underwood, and gave 

their bond for title upon the payment of $1,116.75; said bond was filed 
for registration 13 June, 1887, and was registered in the register's office 
of Haywood County on 10 March, 1888, and said tract contains forty- 
nine and five-eighths acres. 

22. That the assignment by the defendant J. P. Herren to his wife, 
M. J. Herren, on 10 September, 1887, of the bond for title for the court- 
house property was so made in order to reimburse her for her supposed 
interest in the lands conveyed to said J. P. Herren by J. C. Smathers 
in  the year 1876, and which said Herren had sold. 

25. That on 16 January, 1888, the defendant J. P. Herren sold a 
stock of goods to one T.  W. Davis for the sum of $1,140, and at the 
same time took his notes for $1,000 of the price of said stock, payable 
to the defendant, M. J. Herren, in order to indemnify her against loss 
by reason of her having joined in the mortgage to Whitehill on 21 
September, 1887, of the courthouse property. 

29. That the real estate included in the testimony and claimed or 
owned by defendants J. P. and M. J. Herren is worth as follows: 

............................ One-seventh of E. B. Herren's farm. ..$1,428.57 
One-seventh of National Hotel lots ................................ 500.00 
Courthouse proper and back lot . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  3,000.00 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Land bonded to  W. P. Underwood 1,116.75 
Land bonded to plaintiffs. ............................................... 3,417.50 

...................... No evidence as to one-half of tan-yard lot 

Aggregating.. ............................................................. ,939,462.82 
398 



N. C.] SEPTEMBER TERM, 1888. 

From the foregoing facts, we conclude as matter of law: 
1. That the defendant M. J. Herren did not take any interest, either 

legal or equitable, in the Turner lands sold by J. C. Smathers 
to  the defendant J. P. Herren, as against purchasers for value (502) 
and creditors. 

2. That the assignment of the bond for title to the courthouse property, 
made by J. P. Herren to the said M. J. Herren, was voluntary, and was 
without value or lcgal consideration, and is void as to creditors. 

3. That the notes given by T. W. Davis for the stock of goods are the 
property of J. P. Herren, so fa r  as the rights of creditors are involved, 
there having been no consideration moving from her, M. J. Herren, but, 
on the contrary, the notes having been given for the goods of J. P. 
Herren. 

4. That the paper writing signed by J. P. Herren, aud copied in the 
21st finding of fact, does not operate either as a release or a conveyance 
of the said J. P. Herren's interest in the lands descended from the late 
E. B. Herren, and that said J. P. Herren is the owner in  fee of one- 
seventh of all the lands so descended from said E. B. Herren, his 
father. 

The defendants J. P. Herren and 31. J. Herren excepted to the report 
of the re>ferees filed in this cause : 

1. That the defendant J. P. Herren excepts to the 5th finding of fact 
by said referees, as the same is contrary to evidence. 

2. That the defendants J. P. Herren and M. 9. Herren except to item 
15 of said report, as the evidence shows that M. J. Herren was the 
equitable owner of one-half the tract of land sold to W. P. Underwood. 

3. That said defendants except to tho first finding of law by referees, 
as the same is erroneous in law. 

4. That said defendants except to the second conclusion of law, as the 
same is erroneous. 

5. That the third and fourth conclusions of law by said referee are 
erroneous. 

The court rendered the following judgment : 
"This cause coming on to be heard upon the report of the (503) 

referee, and the exceptions of the plaintiffs and the defendants 
filed thereto, and being heard, i t  is now considered and adjudged, that 
the exception of the plairltiffs be and the same is hereby overruled; arid 
i t  is further considered and adjudged, that the first exception of the de- 
fendants J. P. Herren and M. J. Herren be sustained, and the second, 
third, fourth and fifth exceptions filed by said defendants be and the 
same are hereby overruled; and i t  is further considered and adjudged, 
that the defendant J. P. Herren is the legal owner of the tracts of land 
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on Raccoon Creek, in Haywood County, North Carolina, known as the 
'Turner Farm,' and which the plaintiffs and W. P. Underwood hold 
contracts for sale and bond for title; and all judgmentsdocketed prior to 
the registration of the contracts for sale and bonds for title are liens on 
said lands ; also, that the said J. P. Herren is the owner in fee simple of 
one-seventh undivided interest in the tract of land in Haywood County 
known as the 'E. B. Herren Farm'; and also one-seventh undivided inter- 
est in the town lots, in the town of Waynesville, known as the 'National 
Hotel lots,' and also one-seventh of one undivided half interest in twelve 
acres of land near the town of Waynesville, known as the 'Tan-yard 
Lot'; and that the judgments mentioned i n  the complaint constitute a 
lien on the same; also, one lot in  the town of Waynesville, back of 
the old courthouse lot, being the same purchased by J. P. Herren from 
J. K. Boone, and that the said judgments constitute liens upon the same 
according to the priority of their docketing, subject to the balance due 
on the mortgage of J. M. Moody. 

"It is further considered and adjudged, that the defendant J. P. 
Herren is  the equitable owner of the lot in the town of Waynesville, and 
the improvements thereon, known as the old courthouse lot, and that 
said judgments constitute a lien upon the same, according to the priority 

of their docketing, subject to the payment of balance due to the 
(504) board of commissione~rs of I-faywood County of the purchase 

money for the same; and also balance of the debt to W. E. Weaver 
and George A. Shuford, after admitting the credits set forth in the said 
referees' report; and also that the said J. P. Herren is the equitable 
owner of one undivided seventh interest in the two hundred acres of land 
on Raccoon Creek, being a part of the (E. B. Herren Farm,' on which his 
homestead has bcen set apart;  and it is further considered that the said 
J. P. Herren is the owner of the personal property, notes, judgments, 
accounts and choses in action mentioned in  referees' report, including 
the notes of T. W. Davis and one hundred dollars deposited with G. H. 
Smathers, which were not included in his personal property exemptions, 
set apart to him by the sheriff of Haywood County. 

"It is further considered and adjudged, that the mortgage executed 
to H. N. Wells, chairman of the board of county commissioners, for the 
sum of two thousand five hundred dollars, and filed with the plaintiffs' 
complaint as Exhibit 'D,' has been fully satisfied, and the board of 
commissioners of said county are ordered and directed to cancel the 
same of record. 

"It is further considered, ordered and adjudged, that the judgment 
creditors of J. P. Herren, who are parties to this action, may, and they 
are hereby directed, first, to sell all the legal estate of the said J. P. 
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Herren outside of the 'Turner Farm,' bonded to the plaintiffs and James 
Underwood and W. P. Underwood, except that portion which has here- 
tofore been laid off and set apart to J. P. Herren as his homestead. 

"It is further ordered, adjudged and decreed that the real estate in 
which the said J. P. Herren has an equitable estate as in  this judgment 
declared, to be sold subject to his homestead, and the proceeds of the 
sale of the lot known as the courthouse lot shall be applied, lst, to the 
payment of the debt due the board of commissioners of Haywood 
County, being the balance of the purchase money. 2d. Then to 
the discharge of the balance of the said debt due to W. E. Weaver (505) 
and G. A. Shuford, secured by said deed of trust to J. M. Moody, 
and then to the discharge of said judgments according to priority of their 
docketing, and that the proceeds of the sale of the said J. P. Herren's 
equitable interest in the other lands as herein declared shall be applied 
to the payment of said judgmcnts according to the priority of their 
docketing, and Geo. A. Shuford is hereby constituted and appointed a 
commissioirer of this court to make said sale." 

[He was also appointed receiver, with the usual powers, of the per- 
sonal property, etc.] 

"It i s  further ordered and adjudged, that the restraining order here- 
tofore granted against J. P. Her rm and M. J. Herren be continued until 
the further orders of this court, except such property as has heretofore 
been set apart as the personal property exemptions and homestead of 
the said J. P. Herren. 

"It is further ordered, adjudged and decreed that W. B. Carhart and 
W. E. Carhart, trading as Carhart & Co., be restrained from selling 
under execution until the property of A. L. Herren is cxhausted, and 
until the further orders of this court. 

"It is further ordered, adjudged and decreed that the said" (othcr 
judgment creditors, naming them) "be restrained and enjoined from sell- 
ing under execution the land known as the 'Turner Farm,' contracted to 
be sold to the plaintiff's, and for which they hold bond for title, until 
the other property of the said J. P. Herren is exhausted, and until the 
further orders of this court; and that J. M. Moody, trustee, bc enjoined 
from selling under the deed of trust to him executed until the further 
orders of this court. 

"It is further ordered and adjudged, that the board of county com- 
missioners of Haywood County be restrained from selling the court- 
house lot until the further orders of this court, and that they also 
be enjoined from selling under execution any of the lands for (506) 
which the plaintiffs hold J. P. Herren's bond for title until after 
the other property of said J. P. Herren is exhausted, arid until the 
further orders of this court. 
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"It is further ordered, that the referees, J. C. I;. Gudger and W. L. 
Norwood, be allowed one hundred dollars each, and the commissioner 
and receiver is hereby directed to pay said allowance out of the first 
moneys which shall come to his hands, the said allowance to be taxed 
as costs, and abide the result of the final decree i n  this cause." 

From this judgment both parties appealed. 

G. X. Perguson for plaintifls. 
George H. Xmathers and George A. Shuford for defendants. 

SMITH, J., after stating the case: By an act of the General Assembly, 
passed a t  the session of 1885, ch. 148, i t  is provided that "no conveyance 
of land nor comtract to convey or lease land for more than three years 
shall be valid to pass any property, as against creditors or purchasers 
for a valuable consideration from the donor, bargainor or lessor, but 
from the registration thereof within the county wherein the land lieth," 
with certain qualifications not pertinent to the present case. 

Two of the judgments held by defendants were docketed before the 
making of the contract with the plaintiffs, according to the referees' 
finding-one in  favor of Carhart & Co. for $112.61, and costs, against 
A. L. Herren and the defendant J. P. Herren, as a stay thereto, and 
the other in  favor of the officers of the court for $4.98, against the 
latter alone, for costs incurred by him. 

The other numerous judgments. reported were docketed after 
(507) the making the contract, but before the registration of the bond 

on 7 March, 1888. 
Under the statute, therefore, all the docketed judgments have a prefer- 

able lien to that acquired by the plaintiffs by the registration of their 
bond. Some criticism was made in  the argument upon the words of 
tho statute, which its construction, in  our opinion, does not warrant, 
and we must give i t  an import and scope commensurate with similar 
language employed in reference to mortgages and deeds in trust-The 
Code, see. 1254-and to conditional sales of personal property-section 
1275. 

The want of registration does not invalidate the instrument so that 
creditors, merely as such, may treat i t  as a nullity in a collateral pro- 
ceeding; but i t  is void against proceedings instituted by them and 
prosecuted to a sale of the property or acquirement of a lien, as against 
all who derive title thereunder. Boyd v. Tu~pin,  94 N. C., 137; Brem 
v. Lockhad, 93 N. C., 191. 

The present action, which proposes to require that the creditors, hav- 
ing acquired a prior lien upon the land embraced in the contract of 
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sale to the plaintiffs, shall exhaust all the other property of the debtor 
liable to his creditors before proceeding to sell under the executions in 
the sheriff's hands, is based upon the equitable principle thus enunciated 
by Bynum, J., in Jacksom v. Sloan ,  76 N.  C., 306: 

"It is an analogous principle of equity that when a debtor, whose 
lands are encumbered by a judgment lien, sells one portion of it, the 
creditor who has a lien upon that which is sold and upon that which is 
unsold, shall be compelled to take his satisfaction out of the undisposed 
of land, so that thus the creditor and the purchaser both may be saved7'- 
citing several authorities, to which may be added 2 Story Eq. Juris., 
sec. 1233 a. 

But upon this is put the restriction mentioned in the opinion (508) 
and following the words quoted: "But this is never done when 
i t  t renches  o n  t h e  r igh t  or  opera6es t o  t h e  p r q k d i c e  of t h a  par ty  entit led 
t o  go u p o n  b o t h  funds," fortified also by cited cases. 

Thus far, and no farther, does the doctrine go which puts one fund 
in front of the other, so that without disturbing priorities levied to 
secure the application of both to the secured debts. 

But the creditor may not be delayed or needlessly obstructed in the 
adjustment of the equity between the other creditor and himself. Now 

I the present suit, utterly ignoring the limits of the equity, seeks to sus- 
pend the action of the judgment creditors, until all the estate of the 
debtor J. P. Herren has been ascertained and applied to the preferred 
creditors, and this is accordingly done by thc exercise of the restraining ' power of the court, the results of which will be manifest from the in- 

, quiries prosecuted before the rcferees and their findings shown in their 
report. The controversy is thus made to involve the settlement of the 
estate of a living party among his judgment creditors, and in which 

I 
numerous disputes have arisen as to the validity of the debtor's title 
to some of the property claimed by others, and the amount of debts due 
and owing to him, which may be difficult of adjustment and cause long 
delay, those having a direct and expeditious remedy under execution 
are to be kept back and not allowed to assert their legal rights. The 
controversies that have sprung up are mostly among the defendants 
themselves, and inuring to the plaintiffs' benefit only as it prevents 
the immediate sale of the land purchased by tNem, but whose title is in 
subordination to the creditors' judgment liens. 

The only relief open to the plaintiffs is not in an interruption of 
the executions, but in a mandate requiring the sale of such property as 
the debtor has and is subject to execution to be made, before pro- 
ceeding to the sale of the land sold to the plaintiffs, and this (509) 
without hindrance in the prompt making of the money due the 
execution creditors. 
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All the directions in  the judgment that go beyond this limit are 
unauthorized, and must be reversed. There should be no restraint im- 
posed upon any of the defendants, except as they may be applied by 
the requirement that the sheriff postpone the sale of the plaintiffs' land 
until he  has first disposed of propcrty of the defendants which he may 
rightfully seize and sell, and which are not under lien to others, and 
this without a determination of the conflicting claims of the debtor and 
others to any portion of it. This dispenses with an  examination of the 
various exceptions of different parties, and disposes of the action. The 
affidavit is insufficient to warrant the issue of the writ of certiorari. 
The judgment, except in the allowance to the commissioners, must be 
reversed, and the case proceed in  accordance with the law declared i n  
this opinion. 

Error. 

Cited: Sta"f~cil1 v. Spain, 133 N.  C., 80; Trust Go. v. Sterchie, 169 
N.  C., 24; Realty Co. v. Carter, 170 N. C., 7, 266. 

J. B. PENLAND v. W. H. LEATHERWOOD. 

Execution-Levy-Application of Proceeds of Xale-Pleading- 
Da,mages. 

1. Where the cause of action alleged was that the plaintiff became entitled 
to the possession of personal property sued for by virtue of the lcvy of 
executions issued to him as an officer: Held, not to be necessary to set 
forth in the complaint the process under which the seizure was made. 

2. When a levy is made upon personal property the officer making the levy 
thereby acquires a special property therein, which he holds for the pur- 
pose of satisfying the execution in his hands, and after that has been 
done he should apply the remainder of the proceeds of the sale to the 
satisfaction of other executions in his hands at the time of the sale. 

3. If personal property h& been seized by one officer under execution, an- 
other officer, having executions also, may make a second or constructive 
levy, by going to the property and endorsing his levy, on his process, but 
he has no right to take possession until the first levy is satisfied; but it 
is the duty of the first officer, having notice of the subsequent levy, to 
apply any surplus proceeds of his sale to the executions so afterwards 
levied. 

4. Where there has been more than one constructive levy they should be paid 
off in the order of the time they were made. 
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5. The measure of damages, in an action for the conversion of property seized 
under execution, cannot exceed the amount of the executions, principal, 
interest and costs, which were entitled to be satisfied therefrom. 

THIS is a civil action, which was tried before Macllae, J., at (510) 
Spring Term, 1888, of H A Y W O ~ D  Superior Court. 

The plaintiff alleged that as constable he levied certain warrants of 
attachment and an execution against the personal property in  his hands, 
upon thc stock of goods mentioned and specified in  the complaint, and 
that while the same was so levied upon him and in  his possession, the 
defendant wrongfully seized and forcibly took the same from him, and 
devoted the same to his own purpose, etc., etc. 

The defendant denied all the material allegations of the complaint, 
and alleged that hc, as sheriff, levied certain executions i n  his hands 
upon the goods mentioned, and by virtue of his office and lawful pro- 
cess in his hands, he sold the same, etc., etc. 

Plaintiff offered in  evidence two warrants of attachment in favor of 
I;. Oppienheimer & Sons against said McIntosh & Sprague, which pur- 
ported to have been levied on the stock of goods i n  question on 10 De- 
cember, A. D. 1885. 

Defendant objected, on the ground that said warrants had not been 
referred to in the complaint, and that there was no allegation in the 
complaint that plaintiff had obtained any property in, or possession to, 
said goods under or by virtue of said warrants of attachment. 

The court overruled the objection, and the defendant ex- (511) 
cepted. 

Plaintiff then testified that he received these warrants of attachment 
10 December, A. D. 1885, at four or five o'clock p.m., and went to the 
store of McIntosh & Sprague, and notified thc clerk, Mr. Rhineheardt, 
that he had papers to close up the store and to take charge of the 
goods, and asked Mr, Rhineheardt for the key, which he refused to 
deliver to the witness, but after considerable contention he surrendered 
the key, and witness took charge of the stock of goods, and levied said 
warrants of attachment thereon; that about twelve o'clock m., on 11 
December, 1885, while in possession of the said goods, he levied an 
execution in favor of the Hickory Manufacturing Company, and against 
McIntosh & Sprague, for thirty-seven dollars, and interest and cost; 
and that on the same day the warrants of attachment were vacated and 
dismissed, and two judgments were rendered for the plaintiff Oppien- 
heimer & Sons against McIntosh & Co., but that i n  the meantime, after 
three o'clock p.m., of the same day, and before he levied his two execu- 
tions issued on the two last named judgments, the defendant sheriff 
forcibly dispossessed him and took into his own possession the said 
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stock of goods and prevented him from making the money on the first 
execution, which he had already levied upon said goods, and also pre- 
vented him from levying, selling and making the money to satisfy the 
other two executions which had come into his hands on the said judg- 
ments rendered in favor of Oppienheimcr & Sons; that he never con- 
sented to any such levy by defendant. 

The defendant testified that at eight o'clock am., 11 December, 1885, 
as sheriff of Haywood County, he levied two executions on the stock 
of goods in controversy, in favor of Hornthorn & Deiches, against 
McIntosh & Go., in favor of V. 0. Thompson & Co., and against 

McIntosh & Co.; and that he also levied, at nine o'clock a.m. of 
(512) the same day three other .executions on said stock of goods in 

favor of Wingo, Elliott & Grump, of L. C. Younger & Co., and 
M. T. Rhineheardt, against McIntosh & Co. The defendant also testi- 
fied that at 9 :20 o'clock a.m. of 11 December, 1885, he levied three other 
executions against McIntosh & Sprague, on said stock of goods. 

So much of the other facts and the evidence and the instructions of 
the court to the jury as are necessary to a proper understanding of the 
opinion of the court are therein adverted to. There was a verdict and 
judgment for the plaintiff, and the defendant, having assigned error, 
appealed to this Court. 

George H. Smathers for plaintif. 
G. S. Perguson for defendant. 

MERRIMON, J., after stating the case: The first exception is without 
force. I t  was neither necessary nor proper to mention or to make any 
allegation in the complaint in respect to the warrant of attachment 
mentioned. They were produced on the trial as evidence explanatory 
how the plaintiff came to have possession at first of the property in 
controversy. I t  may be that they were unnecessary for that purpose, 
but no objection was made on that ground. I t  is not proper, ordinarily, 
to allege in the pleadings merely evidential facts, whether documentary 
or otherwise, or thc evidence of the plaintiff's cause of action alleged, or 
of the defense relied upon in the action. The pleadings should state in 
an orderly way only the facts which constitute the cause of action and 
the defense. 

If the evidence of the plaintiff himself, received on the trial without 
objection, be accepted as true, then unquestionably he was entitled to 
recover in this action. He testified that on 11 December, 1885, he had 

possession and control of the goods in question, and levied an 
(513)' execution-it must be taken to have been in all respects a valid 

and proper one-on the same; that in the course of the same day 
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other like executions came into his hands which he had not levied on 
the goods at the time the defendant came upon him, as sheriff, seized 
the property and forcibly deprived him of the possession' thereof. 

As the plaintiff so levied upon and had possession of the goods, he 
had a special property therein for the purpose of selling the same and 
applying the proceeds of the sale to the payment of the judgment speci- 
fied in the execution levied and to the satisfaction of any other execu- 
tions properly in his hands, though they were not actually levied. The 
property, by virtue of the levy and seizure thereof, was in custodia legis, 
and might, indeed ought, properly to have been applied to the execu- 
tion then in the hands of the plaintiff as constable, although, except as 
to the first one mentioned, they had not been actually, but only con- 
structively, levied. As the property levied upon was, or the proceeds of 
the sale thereof under the levy were, in the custody of the law, the 
officer was required to apply the same properly to the satisfaction of 
other executions in their order then current and requiring by the exi- 
gency of the same such application. The law is true to its purposes, and 
will not allow its final process, going against the property of individuals, 
to be disappointed or defeated while i t  has in its custody and con- 
trol property or money of the persons against whose property such pro- 
cess goes that ought to serve its purpose. 

There can be but one actual levy of one or more executions upon per- 
sonal property at one and the same time, because the officer in making 
the same seizes or gets possession and control of it and has a special 
property therein and ownership thereof that excludes and prevents 
other like levies, which levy, however, as we have already seen, places 
the property in custodia legis, to be applied in proper cases if 
need be to other executions. Other officers having like execu- (514) 
tions may make other levies upon the same property, but these 
will be constructive in their nature and entitle the officers making them, 
in their order, to have the property or the proceeds of the sale thereof 
after the executions under and in pursuance of which the first actual 
levy proper was made shall be satisfied. I t  is the duty of the officer 
making the first levy, and having notice of the second and other con- 
structive levies, to so apply the property and the proceeds of the sale 
thereof, and the courts will, if need be, compel him to do so. The late 
Chief Justice Pearson, meant no more than this when he said, in Bland 
d .  Whitfield, 1 Jones, 125, that "when an officer has already levied and 
taken the property into possession a second officer may make a second 
levy by going where the property is and making the endorsement on his 
execution. I n  this case he has no right to touch the property, and the 
levy gives him the right to it after the first execution is satisfied." Such 
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a levy is necessarily only constructive. The officer making i t  cannot get 
possession of the property until the first levy shall be over. I t  is the 
levy of the execution on personal property that creates the lien on the 
same in  favor of the judgment creditor, and hence the proceeds of the 
sale of the property must be applied to the satisfaction of each execu- 
tion in  the order as to time of the levy of the same. I t  is difficult to see 
how otherwise numerous judgment creditors of their common judgment 
debtors could have just benefit of executions issued upon their respective 
judgments going against the debtor's personal property. I t  is other- 
wise as to the debtor's real property; as to it, the docketed judgments 
creates a lien thereon in favor of the creditor, and a levy serves no other 
purpose than to designate the particular property sold or to be sold. 
8. v. Poor, 4 D. & B., 384; Jones v. Judkim, id., 454; Alexa~der v. 

Springs, 5 Ired., 475; Barkaim v. Massey, id., 192; Rives v. 
(515) Porter, 7 Ired., 74; Frecman on Executions, secs. 135, 262, 268; 

Eermon on Executions, secs. 172, 174. 
I f ,  therefore, the plaintiff testificd truly on the trial, he had such 

special property in and ownership of the goods in  dispute as entitled 
him to recover in  this action, his measure of damage being the whole 
sum of money due upon the execution actually levied upon the goods, as 
well as that due upon thc executions in his hands not actually levied, 
including costs, at  the time the defendant seized the goods and took 
the same from him. 

If ,  howevcr, the defendant, as his testimony tended to prove, levied 
executions i n  his hands while the warrants of attachement were in the 
hands of the plaintiff and levied by him, and before the latter received 
the executions that first came into his hands, then the property should 
have been devoted to the executions in the hands of the defendant at  
that time, and constructively levied, subject to the levy of the warrants 
of attachment. Or, if the defendant levied constructively the execu- 
tions in his hands after the plaintiff levied the execution first in his 
hands, actually or constructively, and before the plaintiff received the 
executions which he said he did not levy, then the property should have 
been first devoted to the first execution so levied by the plaintiff; 
secondly, to the execution first so levied by the defendant; thirdly, to 
the execution that came into the hands of the plaintiff next after the 
levy so made by the defendant; and fourthly, to the executions that 
came last into the hands of the defendant, if he made a proper construc- 
tive levy of the same. 

There was some evidence tending to show such order of levies, made 
constructively and successively, after the first actual levy made by the 
plaintiff. 
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But the court instructed the jury that the defendant, as sheriff, could 
not make such constructive levy of executions in  his hands; and, in  
effect, further, that the plaintiff had the right to devote the 
property levied upon by him to the satisfaction of the execution (516) 
that first carnc into his hands and was levied; and also, secondly, 
to  the execution that subsequently came into his hands, although in  the 
meantime the defendant, as sheriff, may have made a constructive levy 
of executions in  his hands upon the same property. Such instruction 
was erroneous. 

For reasons alrcady stated, t,he court should have instructed the jury, 
in  applying the law, substantially as it is above stated. The appellant 
is entitled to a new trial, and we so adjudge. 

Error. 

Cited: Harper v. Rivenbarlc, 165 N. C., 182. 

STERN & CO. v. J. P. HERREN. 

1. The manner of summoiling witnesses and their compensation is entirely 
regulated by statute. 

2. There is no provision i n  our law. authorizing the taxation, as costs, of the 
fees for attendance and mileage of witriesses who have not been sum- 
moned, nor of witi~esses who have been summoned but who are non- 
residents of the State. 

THIS is an  appeal, from a judgment of Roylcin, J., at Fall  Term, 
1888, of HAYWOOD Superior Court, adverse to the plaintiff, upon a 
motion made by defendant to retax costs, based upon an  affidavit of the 
defendant, that W. D. Norvell, a witness for plaintiff, had charged 
milcagc from Richmond, Qa., to Wayncsville, N. C. 

The motion was made a t  Spring Term, 1888, at  which term, by an 
order, i t  was referred "to J. K. Boone, clerk of the court, to 
hear evidence and report to the next term of the court." At (517) 
Fall  Term the clerk made the following report: 

"1. That the witness, W. D. Norvell, Jr., claimed and proved for 
544 miles, traveling to and from Richmond, Qa., the said distance 
claimed being counted from the North Carolina State line, near Dan- 
ville, Va., to Waynesville, N. e., and return. 
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2. That said witness attended the court for five days at Fall Term, 
1887, as a witness for plaintiff. 

3. That said W. D. Norvell resides three-fourths of his time in Vir- 
ginia and the remainder of his time he spends in Waynesville, N. C., 
visiting his family. 

4. That said witness paid poll tax in Waynesville, N. C., for the 
year 1887, and did road duty in Waynesville. 

5. The said witness registered and voted in Waynesville, N. C., in the 
fall of 1885, but that he has not voted since that time. 

6. That he has not kept house, but boarded his family at Wayues- 
ville, since January, 1885. 

7. That said witness was a resident of the State of Virginia at Fall 
Term, 1887, and was entitled to prove his attendance as a witness for 
the plaintiff from the State line to Waynesville and return. 

8. W. D. Norvell is a commercial tourist, and stays part of his time 
with the house in Richmond, Va., and travels for the house the re- 
mainder of the time." 

To this report the defendant filed the following exception: 
The defendant excepts to the seventh finding of fact and law, "That 

the said witness, W. D. Norvell, was a resident of the State of Virginia 
at Fall Term, 1887, and was entitled to prove his attendance as witness 
for the plaintiff from the State line to Waynesville and return"; and 
says, from the other finding of facts, it will appear to the court that 

said W. D. Norvell, if he has any fixed residence, is a resident 
(518) of Waynesville, N. C., and is not entitled to prove mileage, as 

the seventh finding of fact and law contradicts all the other find- 
ings of fact by the referee. 

His Honor sustained the defendant's exception, and ordered that the 
bill of costs be reformed by striking out the mileage of W. D. Norvell, 
and from this the plaintiff appealed. 

George A. Shuf ord for plaintif. 
G. S.  Ferguson and Geo~go H .  Smathers for defendant. 

DAVIS, J., after stating the case: Section 3756 of The Code pre- 
scribes the fees to be paid witnesses, and section 1355 prescribes "rules 
for summoning witnesses." I t  is apparent from an inspection of the 
sections of The Code referred to that they do not have reference to 
witnesses who reside out of the State. Section 1357 provides for the 
taking of depositions, and section 1358 specifies what depositions may 
be read in evidence, among them those of witnesses who reside in a 
foreign country or in another State. Section 1369 prescribes the man- 
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ner in which witnesses shall prove their attendance, "every person surn- 
moned, who shall attend as a witness in any suit, shall," etc. 

I n  Lewis v. Cows . ,  74 N. C., 194, it was said: "At common law no 
costs were recoverable by the plaintiff or defendant in civil actions or 
criminal prosecutions. . . . Costs are now given by statute both in  
England and in this country, but they are recoverable by law only in 
those cases, State and civil, where they are allowed, and only in the 
manner and to the extent allowed by law." A witness who attends court 
"without having been summoned" is not entitled to prove his attendance 
so as to charge the losing party with the amount of his tickets. Thomp- 
son v. Iiodges, 3 Hawks, 318. 

The attendance of a nonresident witness cannot be enforced, (519) 
even though summoned; and, as was said by Daniel, J., in Kin- 
xey v. King, 6 Ired., 76, the party desiring his evidence may have his 
deposition taken. To the same effect is Meredith v. llent's Exrs., 
Martin, 17 (Battle's edition). 

I t  is true that in the case of S .  v. Stewart, 1 Car. Law R., 524, it 
was held that a witness who, after being summoned on the part of the 
State, removed to another State, was entitled to mileage from the place 
of his residence, but the reasons given were, that the "binding a man 
in recognizance to attend" and give testimony did not put him under 
obligations not to change his place of residence; and another reason 
might have been given, and that is, in criminal cases the witnesses must 
be confronted with the accused, and they may be put under bonds to 
attend, if necessary. 

I n  the case before us, it does not appear that the witness was sum- 
moned, and, so far as his right to charge the plaintiff with mileage is 
concerned, it is immaterial whether he was a resident of Richmond, 
Qa., or of Waynesville, N. C. I f  the former, his deposition could have 
been taken and read, or if he chose to attend voluntarily as a witness on 
behalf of the defendant in the action, he could not tax the plaintiff 
with mileage; if the latter, there was no mileage to be taxed. 

There is no error in the ruling of the court below. 
Affirmed. 

Cited: S .  v. Meam, 175 N.  C., 822. 
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THE COMMISSIONERS O F  THE C O U N T '  O F  BURKE v. T H E  COM- 
AIISSIOKERS OB' T H E  COUKTY O F  BUNCOMBE. 

Paupers-SettlementL.Pleading-St~ficieni Cause of Action- 
Demuwer--When ATot Necessary to  Plead Statute. 

1. The liability of a county for the support of a pauper does not depend upon 
the law of domicile o r  citixenship, but upon that of residence or settle- 
ment, as prescribed in section 3544 The Code. 

2. Where the complaint alleged that one M. was a resident and citizen of the 
county of B., and was an inmate of the almshouse, having been duly 
committed; that while suffering from a fit of insanity she escaped, wan- 
dered into an adjoining county, where she was taken charge of by the 
authorities, and being unable to give any account of herself, was cared 
for by the last named county as a pauper for several yeam aid until 
her restoration, when she was returned to the couuty of B., arid demanded 
payment for her support for  that period : Held,  (1) That M. had acquired 
a settlement in the county of R . ;  ( 2 )  that the complaint stated a suffi- 
cient cause of action against the county of B., and (3)  that.it is never 
necessary that the pleadings shall set out a public statute. 

THIS is a civil action, which was tried before MacRae, J., upon com- 
plaint and demurrer at  February Term, 1888, of BTTNCOMBE Superior 
Court. 

The following complaint was filed: 
1. That in  and during the year 1880, one Rosanna Meadows was a 

resident and citizen of the county of Buncombe, in  the State of North 
Carolina, and during a part of the year 1880 was an  inmate of the 
almshouse of said county of Buncombe, having been sent there and 
being there under lawful authority as an inmate. 

2. That on or ahout the day of , 1880, the said Rosanna 
Meadows, while suffering from a fit of insanity, escaped from said alms- 
house of Buncombe County, where she had a right to be, and wandered 
to the county of Burke, in  which said county she was arrested and com- 

mitted to jail of said county under a charge of insanity. That 
(521) at  the time of her arrest, the said Rosanna Meadows was i n s a n e  

could give no account of herself, or where she came from, and 
had no means of support. ' No one knew her, and the plaintiffs, the 
board of commissioners of Burke County, had her sent to the alms- 
house of Burke County, and had her cared for, fed, clothed therein 
from time she was arrested, on 3 August, 1880, up to and until about 
5 July, 1886, when the said Rosanna Meadows came to her senses and 
told where she came from, and who she was; and she was at  once re- 
turned by the plaintiffs, or under their order, to the defendants, the 
county commissioners of Buncombe County, who received her. 
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3. That during all the time that Rosanna Meadows was a n  inmate 
of the almshouse of Burke County, from about 3 August, 1880, to 
5 July, 1886, she was unable to give any account of herself-where she 
was from, or where her home was-and plaintiffs, all this time, were 
trying to find out something about her, and where her home was, but 
in  vain, until she came to her mind as above stated, about 5 July, 1886, 
when she was immediately returned to her home in  Buncombe County. 

4. That the plaintiffs made application to have her taken into the 
Western Carolina Insane Asylum as an  inmate, and did what they 
could to get her admitted, but the application was refused and said 
Rosanna Meadows refused admittance. 

5 .  That the plaintiff commissioners of Burke County expended in 
taking care of, feeding and clothing the said Rosanna Meadows while 
she was an inmate of the almshouse of said county of Burke, the sum 
of five hundred and nine dollars and twenty-five cents, of which sum 
four hundred and seventy-nine dollars and twenty-five cents is for board 
of the said Rosanna Meadows for the period of five years and eleven 
months, at  six dollars and seventy-five cents per month, and 
twenty-five dollars is for clothing, and five dollars is for costs (522) 
of attempting to get her into the asylum for the insane. All of 
which said sum is due to the plaintiff from the defendant, as appears 
from the paper marked "Exhibit A," which is herewith filed, and asked 
to be taken as a part of this complaint, showing thc account and war- 
rant upon which the said Rosanna Meadows was arrested.. 

6. That said account for the sun1 of five hundred and nine dollars 
and twenty-five cents has been presented to the defendant board of 
 omm missioners of Buncombe County by the plaintiff board of commis- 
sioners of Burke County, and payment thereof demanded, which has 
been refused, and defendant refusing to pay the same or any part 
thereof. 

Wherefore, plaintiffs pray judgment for the sum of five hundred and 
nine dollars and twenty-five cents, and interest on the same, for costs of 
action, and for such other and further relief as may be appropriate. 

To this complaint the defendant demurred, for that:  
1. That it does not state that Rosanna Meadows, prior to the time of 

her arrest in  Burke County, was last legally settled in Buncombe County, 
or that she was a poor person, likely to become a charge to Burke 
County, or that she was arrested and committed to the almshouse of 
the county last named to prevent her from becoming a charge thereto, 
or that any steps were taken, as required by law, to have her removed 
to the county where she was last legally settled, or that she was sick or 
disabled, and could not be removed to such county without danger of 
life. 
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2. I t  not only does not state that Buncombe County was the county 
where thc said Rosanna Meadows was last legally settled, but it shows 
that the said h s a n n a  Meadows resided continuously in Burke County 

from 3 August, 1880, till about 5 July, 1886, whereby she became 
(523) legally settled in said county of Burke, and a proper charge to 

that county. 
3. I t  does not state or show that Buncombe County is liable, under 

any law of the State, to reimburse or pay Burke County or the plain- 
tiffs for the maintenance and support of the said Rosanna Meadows in 
the almshouse or elsewhere in said last named county. 

Wherefore, the defendant demands judgment for costs. 
There was judgment sustaining the demurrer, and the plaintiff ap- 

pealed. 

John Gray Byfium for plaintif. 
Cha~les  A. Moore for defendant. 

DAVIS, J., after stating the case: Section 707, subsection 21, of The 
Code, confers upon the county commissioners authority to provide for 
the maintenance of the poor. Section 3540 does not differ materially 
from section 707, subsection 21, and the commissioners have authority 
"to institute proceedings against any person coming into the county who 
is likely to become chargeable thereto, and to cause the removal of such 
person to the county where he was last legally settled, and to recover, 
by action, from the said county all chargcs and expenses whatever in- 
curred for the maintenance or removal of such poor person." 

Section 3545 provides more in detail the manner in which paupers 
shall be "removed to their settlements," and "if such poor person be 
sick or disabled, and cannot be removed without danger of life, the 
board of commissioners shall provide for his maintenance and cure at 
the charge of the county, and after his recovery shall cause him to be 
removed and pay the charges of his removal, and the county wherein he 
was last legally settled shall repay all charges occasioned by his sick- 

ness, maintenance, cure and removal," etc. 
(524) I t  thus provides that the board of commissioners of the county 

to which such poor person belongs shall receive and provide for 
him, under a penalty for refusal to do so, and makes them liable, if 
they "shall refuse to pay the charges and expenses" mentioned in the 
section. 

Section 3544 provides, among other things, that '(every person who 
shall have resided continuously in any county for one year shall be 
deemed legally settled in that county." We have been favored with an 
interesting argument upon questions of domicile, citizenship and resi- 
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dence, and many authorities have been cited by counsel, but the law 
applicable to pauper "settlements" is regulated by statute, and is in  
no way governed by the law of domicile or citizenship. 

There is no change of domicile by removal of residence without an 
accompanying i n t e n t ,  and one does not lose his domicile by change of 
residence simply-there must be an  intent to abandon the old and 
acquire the new-and no length of time is necessary to constitute the 
change nor will any length of residence affect the change if the intent 
be wanting. 

I t  is manifestly the purpose of the law in regard to pauper settle- 
ments to charge each county with the support of its own poor, and the 
liability of the county in relation thereto is controlled, not by domicile, 
but by settlement. S. v. E l a m ,  Phil., 460. 

In  N e a l  v. Conws. of Bur lce ,  85 N. C., 420, Hoke C. Secrest, a citizen 
of Union County, in  passing through Burke County, was charged with 
thc murder of his wife. H e  afterwards became insane, and was sent, 
by an order of the judge, to the asylum. His  se t t l emen t  was not in 
Burke, and i t  was held that the cost of sending him to the asylum, being 
no part  of the costs of the prosecution, the county of Burke was not 
chargeable therewith. The county of his set t lemeni  was liable for that 
charge. The case does not state how long it was from the time 
of arrest to the time when he was sent to the asylum, but the (525) 
facts apparent show that it was much more than one year, and 
while one year's residence will create a new settlement, it is manifest 
that a confinement for one year under legal process does not constitute 
such a res idence as is contemplated by the statute. A legal settlement is 
a right which a pauper may "acquire," so as to entitle him to be sup- 
ported as a pauper, by a residence of twelve months. I t  is clear that 
Rosanna Meadows was not in a condition to lose or acquire any rights. 
Being insane, she could do no act by which she could lose or gain a 
settlement. As an unfortunate person, she was entitled .to support, and 
how and a t  whose expense this should be, is regulated by the statute, 
and this must be by the county where she was "last legally settled." I n  
what county was she "last legally scttled?" Do the facts alleged in the 
complaint, if admitted, sufficiently show that i t  was in the county of 
Buncombe ? 

Thc facts stated are not as concise or as definite as they might have 
been, but they are stated with sufficient clearness to leave no doubt as 
to what "the cause of action" is or as to the relief demanded. Un- 
doubtedly they are sufficiently stated to enable the defendant to answer 
intelligently and make any defense that i t  may have to the plaintiff's 
demand. N a n c e  v. R. R., 94 N. C., 619. 
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Every fact necessary to constitute a claim against the county of 
Buncombe for the money expendcd in  the maintenance of Rosanna 
Meadows is substantially stated; and the first ground of demurrer can- 
not be sustained. 

Though i t  appcars from the complaint that Rosanna Meadows was 
continuously in  Burke County from 3 August, 1880, to July, 1886, it 
also appears that during that time she was cared for in the almshouse 
of that county, and the facts i n  relation thereto are clearly stated, and 

as we have seen, do not constitute such a residence as is contem- 
(526) plated by the statute in  section 3544; and the second ground of 

demurrer cannot be sustained. 
I t  is sufficient, if the complaint states facts constituting a cause of 

action, and i t  is not necessary to set out i n  the complaint any public 
statute or law; and the third ground of demurrer cannot be sustained. 

The court below erred in  sustaining the defendant's demurrer. 
Error. 

Cited: Fulton v. Roberts, 113 N. C., 426; Comrs. v. Comrs., 121 
N. C., 296; Currie v. R. R., 135 N. C., 534. 

LEWIS P. FORE v. THE WESTERN NORTH CAROLINA RAILROAD 
COMPANY. 

Appeal-Dc~mages-Em,iinent Domain-Condemnation of Land- 
l'mspass-Evidence. 

1. An appeal will not be dismissed became no entry thereof appears in the 
record proper, when the case on appeal shows that it was duly taken 
and perfected. 

2. The charter of the Western North Carolina Railroad Company does not 
give it the right to enter upon (without the consent of the owner) and 
appropriate a yard, garden or dwelling-house for the purposes of its 
road; and when such entry or appropriation is made, the owner may 
maintain a civil action for the trespass, and is not compelled to resort 
to the statutory remedy provided for condemnation of lands. 

3. Nor will a recovery in such action vest in the corporation any easement 
or property in the premises. 

4. In such action the plaintiff is confined to such damages as may have been 
done to the land while in his possession; and evidence of extra hazard 
to the dwelling of plaintid from fire because of its proximity to the road 
is not competent. The same rule is applicable to the measure of dam- 
ages in an assessment under the statutory remedy. 
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THIS is a civil action, which was tried before MacBae, J., (527) 
at  June Term, 1888, of BUNCOMBE Superior Court. 

The Western North Carolina Railroad Company, formed and organ- 
ized under an act of the General Assembly, ratified on 15 February, 
1855 (Acts 1854-'55, chap. 228)) was invested with "the same powers 
to condemn all such lands" (needed in the construction of the road) 
"belonging to individuals or corporations as may be needed for the 
aforenamed purposes as were granted to and conferred upon the North 
Carolina Railroad Company by their act of incorporation, and shall 
proceed to condemn such lands in the same manner and to the same 
extent under the like rules, restrictions and conditions as are prescribed 
in  the charter aforesaid for the government of the said company," 
etc.; and, further, that "in the absence of any contract or contracts 
in  relation to lands through which said road may pass, i t  shall be 
presumed that the land over which said road may be constructed, to- 
gether with 100 feet on each side thereof, has been granted by the 
owner or owners to the company, and the said company shall have good 
right and title thereto, and shall have, hold and enjoy the same so long 
as i t  shall be used for the purposes of said road, and no longer, unless 
the owner or owners shall apply for an assessment of the value of said 
lands, as hereinbefore directed, within two years next after that part 
of said road has been located." 

This section (29) has a saving clause in favor of "infants, femes 
covert, persons no% compos or beyond seas," and that referred to in 
the charter granted to the North Carolina Railroad Company (Acts 
1848-49, chap. 182, ssc. 2 1 ) )  superadds a concluding proviso in these 
words: "That the right of condemnation herein granted shall not 
authorize the said company to invade the dwelling-house, yard, garden 
or burial ground of any individual without his consent." 

The defendant company, in the asserted exercise of the power con- 
ferred, entered upon plaintiff's land and laid out, by stakes 
placed in  the central line, in 1878, designing the course of the (528) 
track, and late in  the year 1880 .proceeded, by excavation and 
banking, to level the ground for the laying the cross-ties and iron rails. 
I n  doing this the servants of the company, under an overseer in charge, 
entered upon and passed through a garden of the plaintiff, near to his 
dwelling, within thirty feet thereof, and committed the trespasses for 
the redress of which this action was instituted on 15 August, 1882. 

No other proceeding has been brought to obtain compensation from 
the company for the land thus taken and appropriated to its uses as a 
railway, and the dcmand now preferred is for compensation for the 
damages committed in the alleged trespasses. 
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There was a verdict for the plaintiff, and from the judgment rendered 
thereon the defendant appealed. 

The other facts necessary to an understanding of the questions 
presented are stated in the opinion. 

F. A. Xondley for plaintiff .  
D. Sckenck ,  Charles Price and C. M. Busbee for d e f ~ n d a n t .  

SMITH, C. J., after stating the case: Upon the call of this case, 
and before eniering upon the trial, the plaintiff moved to dismiss the 
appeal, because no entry of the appeal was found on the record. But 
i t  does appear from the case made up by the judge, at the close of 
which are these words: "Rule for new trial. Rule discharged. Judg- 
ment for plaintiff. Defendant appeals to the Supreme Court. Notice 
waived. Bond in $50 adjudged sufficient. Case settled on disagreement 
of counsel. James C. MacRae, Judge S. C." 

This is sufficient. The mere neglect of the clerk to note an appeal 
actually taken and prosecuted leaves no ground for the motion, 

(529) and it is denied. We proceed to examine the case on its merits. 
There are three several causes of action enumerated in the 

complaint, of which the first two are abandoned by the entry of a nolle 
prosequi, miscalled in the record a nonsuit, and such issues alone as 
are raised in the third were submitted to the jury, in response to which 
they find : 

That the plaintiff is the owner of the land; that the defendant did 
trespass thereon as alleged in  the complaint; that the defendant has 
acquired no easement on the land; that his action is not barred by 
the statute of limitations, and that his damages, by reason of the 
trespasses charged, are $400. 

This is not the special proceeding provided for in the act which must 
be pursued by the owner to obtain satisfaction for the right of way 
over his land acquired by the company, which must be resorted to 
within two years from the location of the road, according to the pro- 
vision in the defendant's charter, or from the completion or finishing 
of the road on said land, according to the charter of the North Carolina 
Railroad Company, or be lost by delay. I f  the plaintiff had voluntarily 
surrendered his land to the defendant for railroad purposes he would 
be concluded and deprived of all remedy. But this he did not do. On 
the contrary, availing himself of his right to resist this attempted 
appropriation of his garden and yard, which the statute gave no right to 
the company to enter upon arid take, the plaintiff placed a fence across 
the projectcd line of road, and when the work began in October, 1880, 
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or later, the defendant's agent overseeing and in charge of the convict 
laborers was informed by the plaintiff's son that the plaintiff forbade 
his going there. 

This prohibition being disregarded and the work being pushed; the 
plaintiff, a t  the term stated, began his suit for damages. 

The action, then, was properly instituted, for the company (530) 
had no authority "to invade the dwelling-house, yard or garden," 
and could lawfully take it only with his consent, and this consent was 
not given. 

The result of the suit is not to transfer any easement or property in 
the land to  the defendant, but to remunerate the plaintiff, for the in- 
jury sustained by the land in consequence of the defendant's illegal 
entry thereon and wrongful acts done upon the premises i n  the con- 
struction of the road. A witness introduced by the plaintiff (for no 
testimony came from the defendant) testified, after objection made and 
overruled, that the damages were, in his judgment, about $400, and he 
proceeded thus to give the grounds of his estimate: 

The plaintiff "had a first-class garden, which was destroyed. The 
lower part of the yard was dug up, leaving a ditch in  it. The plaintiff 
moved his stables beyond his house for fear of fire. Thcy removed 
fruit  trees, garden herbs, etc., and cut off his outlet, the only road 
he had to get out from his house. They took his fences out of the 
way. Witness does not know what became of them. The house was 
very near, and might take fire from the train." 

The defendant objected to the statements of the witness as to the 
nearness of the house and danger of fire, on the ground that this is not 
a proper element of damage in this action. The objection was overruled, 
and defendant excepted. 

We think there was error in permitting this hazard to be proved and 
considered by the jury in assessing the damages. I t  evidently entered 
into the witness' estimate as given to  the jury, and may have in- 
fluenced the jury in arriving at  the same estimate as the witness. The 
action is for trespasses upon, the band and the injury done to i t  as prop- 
erty, and cannot include dangers arising from the running of trains, 
though in close proximity to the plaintiff's dwelling-dangers which, 
if they existed, never led in fact to any loss or detriment to the plaintiff. 

If the land had been lawfully appropriated under the statute, 
the damages compensatory therefor could not be increased by (531) 
perils incident to the running of trains, because if such happen 
from the want of care and attention on the part of employees, they 
may be recovered in  a separate suit; and if not, compensation is al- 
lowed, not for perils, but for injuries to property. R. & A. A.-L. R. B. 
Co. v. Wicker, 74 N. C., 220-229. 
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It is equally true that the same rule applies to a claim for damages 
by reason of an unlawful invasion of the plaintiff's land. Lance v.  
R. R., 5 En. & Am., 620; R. R. v. Lazaine, 28 Penn. St., 203; Rod- 
mnchev v. R. R., 41 Iowa, 297, cases cited in brief of defendant's 
counsel. 

F o r  injuries sustained after the defendant acquired possession no 
recovery could be had until the plaintiff had regained possession, for 
the gravamen of the complaint is for an injury to the possession. 
Londom v. Bear, 84 N.  C., 266. The other assigned errors seem to grow 
out of the confounding the action for trespass with the special pro- 
ceeding for damages sustained by the taking and appropriating prop- 
erty for the use of a railway; in  other words, the value of the acquired 
easement. We do not pass upon them, as it is unnecessary to do so. 
For  the error assigned, the verdict must be set aside and a venire de 
novo awarded. 

Error. 

Cited: Allison v. Whittier, ante, 492; S.  v. WiZsom, 107 K. C., 872; 
Atkinson v. R. R., 113 N. C., 588; Simmons v. Allison, 119 N.  C., 563; 
Barden v.  Xtickney, 130 N. C.,  63; R. R. v. Mfg. Co., 166 N.  C., 187. 

W. M. BLANTON v. T H E  BOARD OF COMMISSIONERS O f  McDOWELL 
COUNTY. 

1. A complaint in an action for m a n d a m s  to compel the levying of a tax to 
pay a debt, which fails to set forth the debt specifically for  which the 
relief is demanded, is defective. 

2. Where a county, prior to the adoption of the present Constitution, con- 
tracted a debt for which it issued bonds, and since that Constitution 
went into effect the board.of .commissioners issued other bonds in ex- 
change for the first, under an act of the General Assembly which pro- 
vided that such "bonds shall be deemed and held to be a continuation of 
the liability created by the county" for the original bonds: Held, That 
all the securities and remedies which attached to the bonds first issued 
entered into and became a part of the new obligation, and that the limi- 
tations upon the rate of taxation contained in the Constitution of 1868 
did not apply to them. 

I MERBIMON, J., did not sit on the hearing of this appeal. 
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THIS is a civil action which was tried before Clark, J., at Fall  Term, 
1888, of MCDOWELL Superior Court. 

Under and by virtue of section 47 of chapter 228 of the act incor- 
porating "The Western North Carolina Railroad Company," passed at  
the session of the General Assembly held in 1854-'55, the county of 
McDowell, with the approval of a majority of the voters, subscribed for 
$50,000 of its capital stock, and in payment therefor issued its coupon 
bonds in that amount, running twenty years and bearing six per cent 
per annum interest payable semiannually. 

The boilds were issued in 1867, and at  the session held in 1883 an act 
was passed "to empower the board of county commissioners of McDowell 
County to compromise, commute and settle the debt of McDowell 
Countyn-chapter 204--by which tho commissioners were authorized to 
issue other coupon bonds, not exceeding in  amount the said sum 
of $50,000; and, i n  section 3, i t  is declared that "the bonds so (533) 
issued therefor may have expressed upon their face that they 
are issued in  thc place and instead of such contract or liability created 
and existing as aforesaid (prior to the year 1868)) and are not liable 
to the limitation of taxation provided for i n  section six of Article V, 
of the Constitution.'' 

At the session held in  1887 an amendatory act was passed entitled "An 
act to empower the board of county commissioners of McDowell County 

1 to settle the bonded debt of McDowell County," by the first section of 
I which authority was given them "to issue coupon bonds of the denomina- 
I tions of not less than one hundred nor more than one thousand dollars, ~ to be made payable at  any period not more than thirty years from the 

date of said bonds, and bearing such interest as may be agreed upon 
by said board of county commessioners of McDowell County and the 
holders or owners of the bonds issued by said county of McDowell in 
aid of the Western North Carolina Railroad Company, and not exceed- 
ing six per cent per annum, to be paid semiannually; and said bonds shall 
be signed by the chairman of said board of county commissioners of 
McDowell County and countersigned by the clerk of said board." 

The second section repeals the section of the same number in the 
previous enactment, and substitutes therefor the following : 

"The bonds so issued under this act may be exchanged with the holders 
and owners of said bonds heretofore issued in aid of said Western North 
Carolina Railroad Company under an act of ' the  General Assembly of 
North Carolina, passed a t  its session of 1856 and 1857, chapter 68, and 
when so issued shall be deemed and held to be a continuation of the 
liability created by said county under the provision of said act." 
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Under the power thus conferred the plaintiff has surrendcred bonds 
of the original issue held by him, and accepted others issued in 

(534) exchange, the coupons due on which the cornmissioners refuse to 
provide for by levying a tax in excess of the constitutional lirnita- 

tion of 66% cents on the $100 valuation of taxable property, all of which 
is required to meet the expenses and liabilities of the county. So no funds 
are raised to meet the accrued interest on the bonds, the commissioners, 
in answer to the plaintiff's demand for such additional levy, alleging 
a want of power to do so. 

This is the question raised by the demurrer, which, upon the hearing, 
was overruled, and the commissioners declining to answer, whereupon 
judgment was rendered awarding the writ of mandamus  and requiring 
the commissioners to make the necessary further assessments to meet 
the plaintiff's debt, and from this judgment they appealed. 

N o  counsel for p l a i n t i f .  
R. H.  Bat t l e  for defemdants. 

SMITH, C. J., after stating the case: I t  is perfectly manifest that in 
the issue of the new bonds in place of those that had matured, i t  was not 
intended to surrender any security which the creditor had for the debt 
by a novation of the one for the other, but to maintain the indebtedness 
as essentially one and the same i n  the different forms assumed. The 
security possessed in  the capacity of the taxing power, when necessary 
to provide means to pay the obligations, to go beyond the limits fixed 
i n  the Constitution, and repeatedly asserted as incident to obligations 
entered into before the adoption of the Constitution (Cli f ton,  v. W y n n e ,  
80 N. C., 145, and numerous cases therein referred to), was clearly 
intended to be preserved and to attach to those given in renewal. 

I t  is held in H y m a n  v. Devereux, 63 N.  C., 624, that the taking up a 
bond secured by a mortgage upon real and personal estate, and giving 

a new one for the residue due on the first, was not an extinguish- 
(535) ment of the debt unless so intended, and that it still retained the  

mortgage security. The principle was again asserted in Kidder  11. 

M c I l h e n n y ,  81 N. C., 123. The ruling in Cl i f ton  v. W y n n e  and the 
several previous adjudications therein referred to, proceeds upon an 
interpretation of the Federal Constitution, which forbids a state, by any 
act impairing the obligations of contracts, to withdraw from the Legis- 
lature, by restraints upon the taxing powers, the ability and means 
possessed when the contract was entered into and essential to a fulfill- 
ment of its requirements. The mere renewed recognition of a subsisting 
liability in  the issue of a new bond, declared in the very act which 
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authorizes the issue "to be a continuation of the liability" resting upon 
the county, cannot, upon any second reasoning, be deemed the creation of 
a new debt in the sense of its falling under the restrictions applicable to 
new contracts of indebtedness, with the deprivation of the pre6xistent 
means of enforcing performance by the levy of the necessary taxes. 

The only case called to our attention in the argument for defendants, 
Wilson v. Patton, 87 N.  C., 318, supposed to militate against the view 
taken, simply decides that a creditor taking a new in place of an old 
note and reducing the former to a judgment, upon which he sues out 
execution, loses his right to proceed against the debtor's exemption under 
the latter, since he must enforce the contract sued on, with the incidents 
attaching to i t  when i t  was made under the then existing laws. I t  is not, 
therefore, pertinent to the present inquiry. 

Another specification in the demurrer, is the omission to allege in 
the complaint that the question of issuing of the  new bonds was submitted 
to the voters of the county in  pursuance of section 7, Article VII ,  of the 
Constitution, and was sanctioned by them. 

But, as we have already said, this and other sections limiting (536) 
the exercise of the taxing power have reference to the contracting 
of debts, the pledging of municipal faith, the loan of municipal credit 
and the levying and collecting of taxes after they become operative, and 
not to antecedent obligations, or the use of the means necessary for their 
discharge. Street v. Comrs. of Craveq 70 N.  C., 644; Brothers v. Comrs. 
of Cuwituc,'~, ibid., 726, and other cases to the same effect. 

Our attention has been called to Katzenberger v. Aberdeen, 121 U. S., 
172, where the validity of an act of Mississippi, whose Constitution con- 
tains a clause in terms very similar to that (Art. VII, see. 7) in  our own, 
was considered. 

I n  this case the city of Aberdeen had issued bonds in payment for 
shares subscribed to the New Orleans, Jackson and Great Northern 
Railroad Company, under an act of the Legislature which authorized 
the subscription but not the issue of bonds in  payment therefor. Since, 
the adoption of the new Constitution containing the restraining clause 
which required any county, city or town, before becoming a stockholder 
in, or lending its credit to, any company, association or corporation, 
to obtain the assent to the proposal of two-thirds of the qualified voters 
therein. (Art. XII, sec. 14.) The Legislature passed what was intended 
to be a validating or curative act, which attempted to legalize, ratify 
and confirm all bonds not made in  violation of the State Constitution 
and issued to the said railroad, to which a different name had been 
given, without requiring the  sanction of a popular vote of two-thirds. 
The objection to the bonds lay in  the want of power in  said city to issue 
them. 
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The language of the Chief Justice delivering the opinion is as fol- 
lows: "The bonds in the present case, when issued, were unauthorized 
and void, so that the only question is whether the curative statute has 

made them good. The objection to them is not that they were 
(537) issued irregularly, but that there was no power to issue them 

at all. They are to be made good, if at  all, not by waiving 
irregularities in the execution of an old power, but by the creation of 
a new one. Clearly, therefore, if the Legislature had no constitutional 
authority to grant the new power, a statute passed for that purpose could 
not have the effect of validating the old bonds." 

The facts in  this case are wholly unlike those in the case before us; 
the differences being too marked to need being pointed out. 

I n  our opinion none of the grounds of the demurrer are tenable, and 
i t  was properly overruled. But the demurrer fails to point out other 
serious defects in  the complaint, among which is the failure to insert 
any definite debt to be provided for by a specific mandate, and for this 
and other defects which may perhaps be remedied by amendment in 
the court below, the case must be remanded, in  doing which, however, 
we have deemed it proper to give our opinion upon the the matters in- 
volved. 

Remanded. 

Cited: Go1d.sboro v. Broadhurst, 109 N.  C., 232; Gooch v. Faucett, 
122 N. C., 276. 

(538) 
J. M. BAILEY v. W. H. HESTER. 

Courts of Justices of the Peace-Jurisdictio.n--Judgment-Payment- 
0 ficer. 

,I. While the courts of justices of the peace are not, strictly speaking, courts 
of record, they possess and may exercise many of the powers of such 
tribunals, e. g., they may recall executions improperly issued, and muse 
satisfaction of judgments rendered by them to be entered. 

2. Payment made by an execution debtor to a sheriff, or other officer, is 
effectual as against the creditor only where the officer at the time has a 
judicial mandate to make the collection, unless, irrespective of his office, 
the creditor has constituted him an agent for that purpose. 

THIS was a motion to recall an execution and have satisfaction 
of a judgment entered, heard before Merrimon, J., heard upon appeal 
from the court of a justice of the peace, a t  Spring Term, 1888, of 
BURKE Superior Court. 
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The plaintiff, in an action begun by the issue of a summons, recovered 
judgment on 27 March, 1886, before two justices of the peace of Burke, 
acting in concert, upon which subsequently execution issued to the 
sheriff of said county. 

I n  September following the defendant submitted the following affi- 
davit : 

1. That on 27 March, 1886, a judgment was rendered in the above 
cause against affiant in the sum of $43.10 in an action pending before 
T .  N. Neil1 and W. N. Thompson, wherein J. M. Bailey was plaintiff 
and W. H. Hester was defendant. 

2. That on 9 April, 1886, W. H. Morrison, a deputy sheriff, came to 
the said W. H. Hester with a judgment and demanded payment of 
said debt, and affiant paid the said judgment of $43.10, and procured a 
receipt from the said deputy sheriff, and affiant is informed and 
believes that the same is discharged and fully satisiied, and that (539) 
affiant is entitled to have satisfaction entered -of record. 

3. That since said debt has been paid and discharged the said J. M. 
Bailey has applied to the said W. N. Thompson, a justice of the peace, 
and obtained from him an execution on said judgment, and under said 
execution J. A. Lackey, sheriff of Burke, is  now about to levy upon and 
sell the property of affiant. 

Wherefore, affiant prays the court that notice issue to the said J. M. 
Bailey, notifying him to appear and show cause why said judgment 
shall not be marked paid and discharged, and satisfaction entercd of 
record; and that, in the meantime, the said J. A. Lackey, sheriff, be 
7rdered not to proceed with said sale. 

Thereupon notice was issued to the justice, who reports the proceed- 
ings upon the appeal to the Superior Court, and served by the sheriff 
and roturned before such justice, who heard and dismissed the motion 
at  the defendant's cost. From this judgment he appealed to the Superior 
Court, wherein, a t  Spring Term, 1888, the case was disposed of in the 
manner following : 

The court ruled that such a motion could not be heard by a justice of 
the peace, and that from his decision no appeal would lie to the Superior 
Court, and, further, that upon the affidavit offered as the foundation 
of the motion the defendant was entitled to no relief. Thereupon judg- 
ment was rendered dismissing the appeal with costs. To this defendant 
excepted and appealed to this Court. 

Jno. Gray B y m m  for plaintif. 
S. J. Ervin,  by brief, for defendant. 
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SMITH, C. J., after stating the case: While the proceedings before 
a justice in a civil action are not strictly a record, as declared 

(540) i n  8. v.  Green, 100 N. C., 419, they yet possess very many of the 
attributes of a record under existing legislation. They (the 

justices) are furnished with criminal and civil dockets in which must 
be entered a minute of every procecding had before him (The Code, sec. 
831); when filled such dockets must be filed with the clerk, and if 
incomplete when he goes out of office delivered over to his successor 
(sees. 827 and 828) ; and indeed he acts in the trial of causes and 
issues i11 enforcing process throughout as do other regularly constituted 
judicial tribunals. As he may issue exccution after judgment unless 
the cause has been removed to and docketed in the Superior Court, we 
can see no reason why he may not recall an execution which improvi- 
dently issues after the plaintiff has received payment, or for other 
suflicient cause, and in  a proper case have satisfaction entered on his 
docket, so that the fact i; patent to him or to his successor and the 
debtor freed from the annoyance of other executions. 

This results from se.vera1 adjudications in which it is held that the 
judgment rcndered by a justice, though transferred to the docket of 
the Superior Court and there becomes a judgment also for the purpose 
of enforcement, remains as before when to be impeached, modified 
or reversed. B i h e y  v. Harris, 68 N. C., 92 ; Broyles v. Young, 81 N. C., 
315; Morton v. Rippy, 84 N. C., 611, authorities furnished in the brief 
of counsel. 

But  the judge further holds that the deputy, though having in his 
hands the judgment and assuming the right to receive payment, had in 
law no such authority, and unless as agent of the plaintiff, irrespective 
of office, he made the collection-of which the affidavit contained no 
proof-it would be an officious and inoperative act, and defendant's 
liability would remain. 

I t  i s  only by a judicial mandate issued from the proper judicial source 
that the sheriff or other officer could proceed to collect and acquit the 

debtor. Mills v. Allen, 7 Jones, 564. 
(541) The court, therefore, properly gave judgment against the de- 

fendant, not in  dismissing the appeal, but in  denying the motion 
uDon its merits. 

As the same jndgment refusing the defendant's application was made 
in each of the courts, the same consequences follow, whether the motion 
was denied or the appeal dismissed. 

Affirmed. 

Cited: Hamer v. McCall, 121 N. C., 198. 
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STATq EX REL. PHILLIP ANTHONY ET AL. V. J. C. ESTES, 
GUARDIAN, ETC., ET AL. 

Bonds of Guardians, etc.-Pemlty-Judpent-Default and Inquiry- 
Damages-Evidence. 

1. Judgments upon bonds of guardians, administrators, etc., should be for 
the penalty of the bond, to be discharged upon payment of the amount 
of damages assessed, with interest-when it is allowed-from the first 
day of the term a t  which the judgment was rendered. 

2. When the action is upon the bond, the recovery against either the principal 
or the surety cannot exceed the penalty thereof. 

3. Where, upon the trial of an action, a part of the original record of another 
cause in the same court is offered upon proof that the papers so offered 
were found among the files, the other party is entitled to introduce other 
original papers in the same cause, without further proof of their authority 
than their obvious connection with the cause, and that they were pro- 
duced from the place where such papers should be kcpt. 

4. In  an action upon a guardian's bond the breach alleged was that the 
guardian had negligently or collusively permitted the administrator of 
his ward's ancestor to procure a license to sell the lands, which had 
descended to them, for assets. There was judgment by default and in- 
quiry, and upon the execution of the inquiry it was held to be error to 
instruct the jury that the measure of damages was the value of the land 
so sold; i t  was open to the defendants to show that the lands descended 
to plaintiffs subject to the debts of their ancestor, and that the proceeds 
of the sale had been applied to their discharge. 

5. A judgment by default and inquiry is conclusive as to the plaintiffs' right 
to recover something upon his assigned cause of action, but it leaves open 
the question of the amount to which he may be entitled; and upon that 
issue the onus is upon him. 

THIS was a n  inquiry, as to  damages, upon a judgment by de- (542) 
fault, tried before Aferrimon, J., a t  Spr ing  Term, 1888, of BURKE 
Superior Court. 

T h e  plaintiffs' action is upon the guardian bond executed by the 
defendant J. C. Estes as principal and the  other defendants sureties, to 
recover damages for the alleged negligence and misconduct of the 
guardian i n  consenting to a sale of certain lands belonging to George W. 
Anthony, their grandfather, which descended to their father as  tenant 
i n  common with two others, and whose undivided one-third interest 
therein upon his death descended to them, instead of resisting and 
defeating the  sale. 

T h e  complaint alleges that  one N. P. Beck, to whom letters of ad- 
ministration on the estate of the intestate George W. Anthony issued, 
instituted a special proceeding i n  the  proper court on 1 4  October, 1871, 
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to obtain license to sell the lands of his intestate upon an averment of 
the insufficiency of the personal estate to pay debts and expenses in- 
curred i n  the course of administration, to which their said guardian 
was made a party in their behalf, and that he, well knowing the contrary, 
and that such sale was not necessary, made no opposition to the grant of 
license, but admitted the facts to be as alleged in the petition, and by 
such sale the lands were lost to the plaintiffs. 

The summons was executed and returned in  the present action to Fall  
Term, 1886, of Burke Superior Court, when further time to file 

(543) pleadings was allowed. The complaint was put in at Spring Term 
following, not verified, and the defendants failing to appear, 

judgment final-was entered against the defendants for $600, with in- 
terest from 14 October, 1871, being one-third of the estimated value of 
the lands. This judgment was afterwards changed and made a judgment 
by default and inquiry, such inquiry, by consent, to be executed at the 
ensuing term. 

The cause coming on accordingly to be heard at  Spring Term, 1888, 
the defendants, J. C. Estes and Spainhour, moved to dismiss the action, 
for that the complaint does not Fontain a statement of facts sufficient 
to constitute a cause of action, assigning as defects therein: 

1. The suit should have been in  the name of the State on relation of 
the plaintiffs. 

2. No  breach of the bond sued on is set out in the complaint. 
3. The demand of judgment is for the value of certain lands, not 

for the penal sum in the bond, the complaint showing the action to be 
for the iecovery of the land. 

The defendant Spainhour especially objected to proceeding with an 
inquiry of damages, for that there was no judgment for the penalty of 
the bond, but for the value of the lands. 

The objections were overruled and exception entered, and thereupon 
the question of damages was submitted to the jury upon this issue: 

"What damages, if any, are the plaintiffs entitled to recover?" 
Upon the trial plaintiffs introduced in  evidence certain papers in 

the clerk's office in the case of Beck v. Estes. which the clerk testified 
were all that were on file, and these were read to the jury, the court 
remarking that the substance of what they contained appeared to be 
set forth in  the complaint, to which no answer had been filed. To this 

defendants excepted. 
(544) Testimony was then, after objection overruled, received as to 

the value of the lands. 
Defendants produced and offered what they alleged to be other parts 

of the record in the administrator's suit, without further proof of their 
being such except what appeared upon their face; nor was i t  suggested 
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how the evidence would tend to show that the plaintiffs had not sus- 
tained damage, or would be otherwise relevant. 

The evidence was rejected, and exception to the ruling entered. 
The instructions to the jury, among others not necessary to be stated, 

were to the effect that, as it was not denied that the facts set out in 
the complaint were true, and by it the plaiutiffs were entitled to a one- 
third interest in  the lands of the intestate, lost by the collusion of their 
guardian with the administrator, they were entitled to recover as dam- 
ages one-third part of the value of the lands in 1871, to which the jury, 
if they thought proper, might add interest to the present time. The 
defendants excepted to the charge. There was a verdict for the plaintiffs. 

After the jury were empaneled the plaintiffs were permitted to amend 
the summons and complaint by making the State, on the relation of the 
parties suing, a plaintiff. To this exception was taken also. The judg- 
ment was, "that the relators recover $1,045, with interest from 5 March, 
1888, of which sum $800, the penalty of the guardian bond sued on, is 
adjudged against both defendants, and the residue, $245, is adjudged 
against the defendant J. C. Estes alone. 

And i t  is further adjudged by the court that this judgment is given 
upon a certain guardian bond given by J. C. Estes, guardian, and other 
defendants as surety, of date 4 January, 1868; and i t  is ordered that 
execution issue, in which the date of liability shall be stated." 

To the form of the judgment the defendants also excepted, (545) 
and appealed. 

C. M. Busbee (and W.  S. Pearson filed a brief)  for plaintiffs. 
Jno. Gray Bynum (and J .  T .  Perkins filed a brief) for defendants. 

SMITH, C. J., after stating the case: While not material in disposing 
of the appeal, lest our silence should be misconstrued, we pause to say 
that the judgment should be as defendants insist: for the penal sum 
mentioned in the bond to be discharged, upon the payment of the dam- 
ages aforesaid, with interest on the principal from the first day of the 
term, and costs. A form will be found in Mr. Eaton's excellent col- 
lection of Forms, at  pages 282 and 283. Moreover, in an action on the 
bond the damages recoverable cannot exceed the penalty, which alike 
measures the damages to be adjudged against the principal as against 
the sureties. This necessarily results, from the fact that as an obligation 
it is the same as to all the obligors. The judgment can be in this respect 
reformed, and the excess in  the damages assessed by the jury disregarded. 

We pretermit an examination of the numerous exceptions taken during 
the progress of the trial to notice the rulings upon the question of dam- 
ages and the evidence offered and passed on pertinent thereto. 
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I t  is apparent that the presiding judge considered all the averments 
of fact made in the unanswered complaint as incontestable upon the 
inquiry of damages, and therefore the jury were left only to ascertain 
the value of the plaintiffs' shares in the lost lands, assuming the de- 
fendants' failure to answer as an admission of the truth of all the 
allegations, and among them the culpable negligence of the defendant 

guardian in not resisting and defeating the sale. This view, in 
(546) our opinion, gives a larger scope and efficacy than what belongs 

to a judgment by default and inquiry. 
I t  does, indeed, conclusively determine the defendants' liability, ex- 

pressed in  the technical words, "quod recuperet"; but i t  leaves open 
the inquiry as to the damages to which a party is entitled, and, in the 
absence of any showing as to the amount, must be for a sum merely 
nominal. This will be seen by a reference to some of our own adjudica- 
tions on the point. 

I n  Parleer & Gatbing v. Smith, 64 N.  C., 291, upon a judgment by 
default and inquiry in an action to recover for goods sold and delivered, 
i t  was held in the Superior Court that, although the defendant could 
contest the amount of damages, he was estopped by the judgment from 
disputing the delivery of the articles. This was declared to be error, this 
Court saying: "In actions where the measure of damages is to be given 
by the jury, the assessment must be made upon the proofs introduced 
by each party, and the onus of proof as to the amount of damages is 
upon the plaintiff, as a judgment by default admits something t o  be due, 
but mot the amount." 

I n  Parker v. House, 66 N.  C., 374, the action was upon a constable's 
bond, and the plaintiff alleged a breach in  that the officer had not used 
due diligence in  endeavoring to collect certain claims placed in his 
hands, setting them out specifically and in detail. The plaintiff read his 
complaint and the officer's receipt of the claims which he undertook to 
collect, and then stopped. After verdict and judgment for the plaintiff, 
and upon the defendant's appeal, this Court said: '(The breach of the 
official bond assigned in  the complaint is that thc defendant did not 
use due diligence in  collecting claims put into his hands as an officer. 
The defendant, by failing to answer admits this allegation, but does 

not admit the amount of damages, for this is the question to be 
(547) determined upon proofs." Of like import are Wymne v. Prairia, 

86 N. C., 73, and Rogers v. Moore, 86 N.  C., 85. 
Applying this statement of the law and practice to the facts before 

us, the defendants' default admits the sale of the land, the guardian's 
failure to put in  any defense when he ought to have done so, but how 
much damage has resulted therefrom is not determined by the facts, 
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and it would be competent to prove that debts were extinguished to a 
large amount, for which the land was liablc. 

The rejected record of further proceedings in the administrator's suit 
was of papers in the clerk's office on file in  the said suit, and purports 
to be part  thereof. Their production from the source where they were 
found, and their obvious connection with the papers introduced by the 
plaintiffs, as well as tbeir contents, tend to show their genuineness as 
parts of the record, and their admissibility did not depend upon other 
external proof of their relations to the cause, nor upon a failure to sug- 
gest other grounds for their reception than their bearing upon the 
quantum of damages. 

One of those papers professes to be a final settlement of the adminis- 
trator with the probate judge, under a prefix of the name of the cause, 
copied from the record of settlement, from which it appears that the 
administrator is charged with $812.06, proceeds of the sale of the chattel 
property, and $1,369.15 realized from a sale of land, aggregating 
$2,181.21, from which has been disbursed $2,029.83, leaving in his 
hands $151.58. We see no sufficient reason for withdrawine this record " 
evidence of the disposition of the personal and real estate from the 
hearing of the jury, as it does bear materially upon the measure of 
damages, and tends to show the extent of the real interest of the plain- 
tiffs in  the lands; for it i s  only where the intestate's debts have been 
paid and subject thereto that the legal estate descended to the 
heirs-at-law. 

We think there was error in disallowing this evidence to go to 
(548) 

the jury for the alleged want of authenticity and supposed irrelevancy 
to the issue, for which the judgment must be reversed and a new trial 
awarded. 

Error.  

Cited: Darden v. Blount, 126 N. C., 250; Machine Co. v. Seago, 
128 N. C., 160; Osbom v. Lea'ch, 133 N. C., 432. 

J. G.  WARLICK v. SARAH LOWMAN. 

Appeal-Roe& aand Cartways-Road Supervisors-County 
Commissioners. 

1. The action of township supervisors in ordering the establishment of a 
cartway is such a final determination of the matter as will support an 
appeal to the board of commissioners, and thence through the Superior 
to the Supreme Court, although the order may not have been executed. 
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2. Upon such appeal to the board of commissioners, they should have consid- 
ered the whole matter de novo upon the merits, and so likewise the 
Superior Court, upon appeal to it. 

THIS was a proceeding to establish a cartway, heard upon a motion 
to dismiss an appeal from the board of commissioners, before Ch-lc,  J., 
at August Term, 1888, of BURKE Superior Court. 

The plaintiff filed his petition before the board of supervisors of 
the proper township, alleging that i t  was necessary, reasonable and just 
that he should have a private way to  a public road specified, and to that 
end "praying for a cartway to be kept open across" the lands of the 
defendant, ctc., as allowed in  a proper case by the statute (The Code, 
sec. 2056). The defendant appeared and opposed the petition. The 

supervisors, nevertheless, made an order allowing the prayer of 
(549) the petitioner. From that order the defendant appealed to the 

county commissioners, and they affirmed the order appealed from, 
and from their ordcr the defendant appealed to the Superior Court in 
term. Upon motion of the plaintiff, that court dismissed the appeal, 
tt upon the ground that said appeal was prenlaturely .taken," and there- 

upon the defendant, having excepted, appealed to this Court. 

Jno. Gray Bymum for p la id i f .  
I. T.  A.very for deife~~&~mt.  

MERRIMON, J., after stating the case: The statute (The Code, sec. 
2056) allowing cartways to be laid off in certain cases, among other 
things provides that "the petitioner or the adverse party may appeal 
from the order of the supervisors to the board of commissioners of the 
county, and from the order of the board of commissioners to the Superior 
Court at  term, where the issues of fact shall be tried by a jury and from 
the judgment of the Superior Court to the Supreme Court as in other 
cases of appeal." So that by express provision of the statute an appeal 
lay from the order of the supervisors allowing the cartway and directing 
that it be laid off as prescribed by law. That order was final in its 
nature, and as the defendant had the right to appeal from it, i t  would 
be idle to execute i t  before the appeal should be taken. I t  might be 
reversed by the county commissioners or by the Superior Court, on ap- 
peal from their order. The county commissioners, on appeal to them, 
should have heard the whole matter of the application upon its merits, 
and not simply upon a statement of the facts and the points of conten- 
tion before the supervisors, and so also the Superior Court should have 
heard i t  upon its merits as to the facts and the law applicable. That 
the statute so intends is apparent, from the provision that in  the Superior 
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Cour t  "the issues of f a c t  shall be  t r ied by a jury," a n d  the  
f u r t h e r  provision t h a t  t h e  court  m a y  direct e i ther  p a r t y  t o  p a y  (550) 
t h e  costs t h a t  m a y  accumulate af ter  t h e  order  of t h e  supervisors. 
W e  cannot  conceive of a substantial reason w h y  t h e  order  allowing t h e  
ca r tway  should be executed to a n y  extent u n t i l  it is settled and de- 
termined. 

T h e  case of McDowell v. The  W.  N .  C. Insane dsylurr~, post, 656, 
i s  much  i n  point  here, a n d  we  need not add  t o  what  is said i n  t h a t  case. 

T h e  court  should not  have dismissed t h e  appeal,  bu t  should have heard  
t h e  whole m a t t e r  brought before i t  by appeal  upon  t h e  merits. 

T h e  judgment  mus t  therefore be reversed, a n d  t h e  mat te r  disposed 
of according t o  law. 

Er ror .  

Cited: Cook v. Vickers, 141 N.  C., 106. 

A. J. McALPINE, IBxECUTou OF GEORGE W. BRITTAIN, ET AL., v. JAMES 
DANIEL. 

Will-Executors and Admiwistrators-Parties-Deed-Possession- 
Assets-Damages-Action to Recover b a d .  

1. Pending a n  action to recover land, B., the plaintiff, died, leaving a will, 
wherein he provided that  his wife should have the use of specific per- 
sonal property and the rents and profits of his real estate, to be paid to 
her by the executor for her life, or widowhood, the executor t o  "have 
charge of the renting and letting of the same," and after the death or 
marriage of the wife, the executor was directed to "sell off all my prop- 
erty, real and personal, and reduce my property of every kind to cash" : 
Held,  that  thc executor was properly made party to the action because 
the terms of the will vested in him the right to possession; and further, 
if that was not so, he was cntitled to the damages which might be re- 
covered up to the death of the testator for withholding the  land. 

2. Where B. entered upon a tract of land under a deed which conveyed but 
a life estate in consequence of the omissions of the necessary words to  
pass the fee--there being no proof that  any estate was reserved to the 
grantor-but he and his vendor had been in the open, notorious and con- 
tinuous possession thereof, claiming to fixed boundaries for more than 
twenty years, the title being out of the State: Held, that  he thereby 
acquired the title in fee, irrespective and independent of the life estate 
passing by virtue of the deed. 

3. The introduction of unnecessary parties into a n  action will not defeat the 
right of those entitled to recover. 

2&101 4.33 
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(551) THIS is a civil action, which was tried before MacRae, J., at 
March Term, 1888, of BUNCOMBE Superior Court. 

The material facts of the case, so fa r  as deemed needful to be re- 
produced in order to a correct understanding of the rulings and ex- 
ceptions brought up for review by the present appeal, will be found 
in  the opiniou of our late Associate, Mr. Justice Ashe delivered when 
i t  was formerly before us-Brittain v. Daniel, 94 N. C., 781. 

The original planitiff, George W. Brittain, died thereafter, leaving 
a will, which has been admitted to probate and the execulor and executrix 
therein appointed, to wit: J. J. Fox and Rebecca A..Brittain, having 
renounced the trust, the remaining executor, A. J. McAlpine, alone took 
out letters testamentary, and became a party to the action in place of 
his testator, and filed an additional complaint, to which an answer was 
filed; and from the pleadings were eliminated and submitted to the 
jury issues which, with the responses to each, are as follows: 

1. I s  the plaintiff the owner and entitled to the possession of the first 
tract described in the complaint, or any part thereof; and if a part, 
what par t?  Answer: Yes; to the whole. 

2. Does the defendant wrongfully withhold possession thereof from 
the plaintiff? Answer : Yes. 

(552) 3. What damage, if any, has the plaintiff sustained by reason 
of such wrongful withholding? Answer : Forty dollars. 

4. What damage, if any, has the plaintiff sustained by reason of the 
wrongful withholding of the other tract described in the complaint? 
Answer : Forty dollars. 

I t  was conceded that the State had parted with the title to the land 
in dispute, and among the muniments of that alleged to be vested in the 
testator, the plaintiff exhibited a deed from one Joseph Eller to his 
testator, dated on 10 March, 1838, which, upon the former appeal, was 
declared, for want of words of inheritance, to pass an estate for life 
only. 

H e  also offered the will of George W. Brittain, the provisions of which, 
with the codicils, so far  as they bear upon the present controversy, arc 
these : 

"4. I will and bequeath to my dearly beloved wife, Rebecca A., in 
the event she survives me, my house and lot in the county of Henderson, 
in said State, lying and baing in the town of Heudersonville, known as 
the Garren lot, and containing about one acre, to her and her hcirs 
forever in  fee simple. I also give to  my said wife all my houschold and 
kitchen furniture, and so much of my other personal property as, in 
the judgment of my executors, may be necessary for her support and 
maintenance, to be used by her only as long as she shall remain un- 
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married and shall reside on my house place on Flat Creek, in the said 
county and State, which household and kitchen furniture and personal 
property for her maintenance shall, at the death of my said wife, return 
to my estate and be disposed of by.my executors with my other property. 

My said wife shall also have and receive from my said house place 
the rents and profits thereof, to be paid over to her by my executors, 
who shall have charge of the renting and letting of the same; but she 
shall only receive such rents and profits so long as she shall re- 
main on such house place and continue unmarried. I n  the event (553) 
she remain unmarried and live upon said house place, then the 
said rents and profits shall be paid to her during the term of her natural 
life. 

5. I t  is my will and desire that, after the death of my said wife, or 
after her marriago again after my death, or after she shall remove 
her residence from my said house place, my executors sell off all my 
property, real, personal, . . . and reduce all my property of every 
kind to money, etc., etc., and collect all debts due and owing to me." 

The heirs-at-law of the testator were made parties plaintiff over an 
objection as to the time when it was done, and the absence of evidence 
of their relations to the deceased. The facts connected with this action 
of the court are these: 

At December Term, 1887, the plaintiff obtained leave "to make new 
parties, if desired," and also "amend their complaint at the next term." 

This was not done until the trial of the cause had been entered upon 
and the jury empaneled, when application was made to the court to 
introduce the heirs of the testator among the plaintiffs, and denied. After 
two days' progress in the trial, the court reconsidered its action and gave 
leave to amend as proposed. Thereupon defendant's counsel demanded 
the production of authority from the heirs to make them parties, and 
plaintiffs' counsel, not having such, were allowed to obtain and file such 
form at any time during the term. 

At the close of the argument, such written authority was produced 
from persons claiming to be the heirs-at-law, and they, coming in as co- 
plaintiffs, filed their amended complaint. 

Defendant's counsel objected generally-on what ground is not stated- 
and were permitted to draw up their specific objections at their 
convenience, and did so when the case was prepared for the (554) 
Supreme Court. 

They are thus stated : 
1. There is no evidence that the parties are heirs-at-law. 
2. The said George W. Brittain having been dead more than a year, 

his heirs can only come into the cause upon a supplemental complaint. 
435 



I N  T H E  SUPREME COURT. [I01 

3. The interest of the heirs, if any they have, in the estate is para- 
mount and adverse to that of the executor, and adverse also to that of 
the defendant, and their admission would be to change the action.. 

4. Neither the heirs nor executor are entitled to possession under the 
will, but the widow only. 

The plaintiff introduced a grant issued on 31 December, 1796, to John 
Gray Blount, and many other deeds by which to locate the deed afore- 
said from Eller. He  also read in evidence to the jury, and introduced 
witnesses whose testimony tended to show that the land in dispute was 
covered by those deeds; that Eller had been in  possession for fifteen 
years before his conveyance to the testator Brittain in  1838, and that the 
latter a t  once entered into possession by Eller's surrender, and had con- 
tinued thence to hold adversely until a short time before commencing 
the present action, when the defendant took possession. 

The defendant offered in support of his claim of title: 
1. A grant to John Dillard, issued on 28 March, 1808, for sixty 

acres. 
2. A deed from John Dillard to William Pickens, dated 19 October, 

;Fi21, for the ,ame tract. 
3. A deed from William Pickens to Adam Eller, of 14 August, 1826, 

conveying the same land. 
He  further offered much testimony to prove that the land in dispute 

was covered by these deeds and the exercise of acts of ownership under 
claim of title on the premises by said Adam Eller, and in dis- 

(555) proof of adverse possession in Brittain for twenty years. 
The action was begun on 21 October, 1880, so that possession 

of the land has been in Joseph Eller and the testator, according to the  
plaintiff's witnesses, for the space of about forty-two years-a period 
sufficient to raise the unrebuttable presumption, in the absence of proof 
of an express grant, of the divesting of the legal title out of the State. 

The defendant asked the following special instructions: 
1. That under the last will and testament of George W. Brittain, 

deceased, the plaintiff is not entitIed to the possession of the land in  
controversy in  this action, and he cannot recover. 

2. That  the plaintiffs in this action rely for their recovery upon the 
deed from Joseph Eller, made in  1838, to George W. Brittain, which 
only conveys a life estate to Brittain; that before he can recover in this 
suit, he must show by a preponderance of proof to the jury that since 
the death of Brittain he, and those under whom he claims, have been in 
the actual occupancy of the said sixty-acre tract of land for twenty 
years. 

3. That the plaintiffs have offered no color of title to the land in 
controversy for a longer period than the life of George W. Brittain, and, 
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not haying had a twenty-years possession since said Brittain's death, 
the plaintiffs cannot recover. 

4. That the plaintiff claiming under Georgc W. Brittain, who had only 
a life estate, cannot repudiate his title, or claim that the same, by 
possession, ripened into a fee, or that he entered not under the deed 
for life, but as a trespasser, but he must stand by the title under which 
his testator entered, and unless after the expiration of such life estate 
he can show that he occupied the land for twenty years, unbroken, he 
cannot. recover in  this action. 

His  Honor declined to give any of the foregoing instructions to the 
jury, and the defendant excepted. 

His  Honor, among other instructions to the jury, charged (556) 
them as follows: 

"Plaintiff contends that he has proven that the tract of land in con- 
troversy was conveyed by Joseph Ellnr, on 10 March, 1838, to George W. 
Brittain, who was the plaintiff in this action, and that said George W. 
Brittain immediately entered into the possession and held the same until 
the entry of defendant, a short time before the beginning of this action. 

I t  seems to have been determined by the Supreme Court that this 
deed o d y  conveyed to Brittain a life estate in the land, and that he 
cannot, under this deed, recover an estate in the land i n  fee as demanded 
in the complaint, and, in subordination to this determination I 80 in- 
struct you. 

Plaintiff says, however, that even if this is true that he has shown 
uninterrupted possession in Brittain and in Joe Eller for a period of 
twenty years, and that even though he may not be entitled to the fee 
of this land by. virtue of this deed, yet, because of his long adverse 
possession, he is presumed in law to be in under a deed conveying to 
him a good title in  fee simple. 

I f  the plaintiff has satisfied you of the location of the land claimed by 
him, has he further satisfied you that Brittain has had the open, noto- 
rious, continuous, adverse possession of the land, using i t  as his own, 
either for the cutting of timber, the taking of firewood, the cultivation of 
the soil, or for any or all of these purposes, in  G. W. Brittain and under 
those whom he claims, for twenty years, not counting the time between 20 
May, 1861, and 1 January, 1870, such acts to be so repeated as to show 
they are done in  character of owner and not of an occasional trespasser? 
I f  he has been in  such possession the law will presume that he has a 

- 

good title in fee simple for the lands so occupied by him, having no 
deed in fee simple by which, with possession, he would have tz colorable 
title only for such land as he may have had in  actual possession- 
that is, such as he exercised ordinary acts of ownership over from time 
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( 5 5 7 )  to time, as he had occasion to do, occupying part and clairning 
the whole under visible lines and boundaries, and using th'e same 

as his own." 
To so much of this charge as stated that the plaintiff might show 

title by possession after having entered under a deed conveying to him 
a life estate, and while being in possession of the land under said 
deed, the defendant excepted. 

Judgment being rendered on the verdict for the plaintiff, the defendant 
appealed. 

F. A. Xondley a d  Charles A. Moore for placdifi,tiff. 
Gao. A. Shuford for defendant. 

SMITH, C. J., after stating the case: The provisions of the will are 
recited to show that the testator contemplated his executors taking 
possession of his land as essential to the execution of the trusts with 
which he clothed them, and the reason why the should be a 
party to the action in order to recovering possession. 

I f  the executor were not a proper party for such purpose, and there 
were no testamentary dispositions of the real estate requiring him to be 
present in the action, he should be, for the recovery of the damages 
sustained up to his testator's death, since they, as part of the personal 
estate, devolved on him in his representative capacity. 

The heirs-at-law are also made parties, and any objection on this 
ground is thus removed. 

1. We have already said that the executor would be entitled to carry 
on the suit, if only to recover the damages, but we think he has also 
a right to recover possession, assuming the title to have been vested 
in the testator at his decease, since only thus could he control the 
property, and by "the renting and letting of the same7' have and receive 
rents "to be paid over to him" for the widow, as required under the will. 

2. The introduction into the cause of the said heirs is un- 
( 5 5 8 )  necessary, but the result of abundant caution, impairs no defense 

open to the defendant, and works no injury to the plaintiff 
executor. 

3. The appropriate time to make objection to the admission of a new 
party to the record, because of there not being any suggested relation 
to the cause or subject matter of the suit, is when the motion is made 
to admit. I t  is somewhat uncertain, on the record, when the objection 
in this case was made, but it is not material, since for the reasons stated, 
the executor, under clear indications of the will, must have possession in 
order to carry out the testator's direction, and no harm can come to the 
defendant from the action of the court. 
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4. The next inquiry is as to the title to  the tract of 175 acres mew 
tioned and defined in  the deed, made on 10 March, 1838, by Joseph Eller 
to  the plaintiff's testator. 

We find no error in the refusal to give to the jury the instructions 
asked, nor in  the directions given instead, in which, in our opinion, the 
law is correctly laid down for their guidance. The charge is strictly 
warranted by the ruling upon a very similar state of facts in Osbome v. 
Anderson, 89 N.  C., 261, so ruled upon former hearing of this case, 
94 N. C., 781. I t  is there said that "the title has thus been divested 
out of the State and put in  the possessor, unless Joshua Cox (the 
bargainor), or some one succeeding to his estate, can show a larger 
estate than that conveyed to Moses Dixon (the grantee) reserved, against 
which the possession of the latter would be inoperative to defeat a 
recovery by one in whom the reversion is vested. But there is no such 
claim asserted or suggested, and hence the long occupancy of the land 
with limits defined in the deed, irrespective of the latter as color of title, 
becomes itself an  independent source of title in  Dixon, which descended 
to his son.?, See, also, Fisher v. Mining Go., 94 N. C., 397, affirmed on 
rehearing, 97 N. C., 95. I n  that as in  this case the defect in  the 
deed was the absence of words of inheritance, and it is held (559) 
that an  occupancy of upwards of thirty years put title in the 
occupant, in the want of proof that any estate was reserved in  the 
grantor, or that he did not convey all that he had to the grantee. There 
is no error, and the judgment must be 

Affirmed. 

Cited: Sma them v. Moody, 112 N.  C., 795. 

C. T. ROGERS v. JOSEPH KIMSEY, EXECUTOR OF L. R. WELCH. 

Estoppel-Judgment-Res Judicata-Statute Limitations-Lien- 
Homestead-Administratiom. 

1. Every defense which was available at  the time of the rendition of a judg- 
ment, in the absence of fraud, is conclusively presumed to be determined 
thereby, and the parties are estopped thereby so long as the judgment 
remains in existence. 

2. A judgment was recovered and docketed against W., in 1877; thereafter, 
in the same year, he conveyed his lands, of less value than $1,000, to 
purchasers for value; in 1880 W. died, leaving no widow or minor chil- 
dren surviving him, and administration was granted upon his estate in 
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same year: Held, (1) that the judgment was a lien upon the lands 
owned by W. at the time of the docketing thereof, subject to his right to 
a homestead, and that, upon his death, the creditor might enforce that 
lien against the purchasers; and (2) that an action commenced in 1884 
to enforce this remedy was not barred by the statute of limitations. 

THE plaintiff, endorsee of a note under seal, executed on 18 April, 
1874, by Loyd R. Welch, the defendant's testator, to W. A. Parker, in 
the sum of $125, payable three years after date, sued the obligor and re- 
covered judgment thereon before a justice of the peace of the county 

of Cherokee, on 17 July, 1877, with interest thereon, and for 
(560) costs. A transcript thereof was docketed in  the Superior Court 

on 24 September next following, and on the next day execution 
issued and was returned by the officer, with his endorsement: "Nothing 
collected." 

The judgment debtor died some time in the year 1880, without leaving 
a widow or minor child, having executed a will, wherein he appoints 
the defendant Joseph Kimsey executor, who has caused the same to be 
proved, and qualified as executor thereof. The judgment becoming 
dormant, notice of a motion to revive the same was accepted by the 
defendant, and he submitted to an entry of a revival of said judgment. 

The original debtor, Loyd R. Welch, at  and before the docketing of 
the judgment, owned certain lands in said county, particularly described 
in  the complaint filed in the present action, which, on 2 November, 1877, 
he conveyed or attempted to convey, by deed, duly executed, proved and 
registered, to G. W. Cooper and R. A. Aiken, who, with the said executor 
and the heirs at  law of the deceased, are defendants i n  this proceeding, 
prosecuted to subject the said real estate, there being no other property 
left by the deceased subject to the statutory lien of said judgment, and 
to cause i t  to be sold and converted into assets for the satisfaction of said 
debt. The action was begun by the issue of a summons on 11 April, 
1884, and its purpose is to coerce the sale of the lands aforesaid in the 
hands of said Cooper and Aiken, who claim title thereto, and an estate 
in fee free from such lien. 

The last named defendants answer and deny the existence of any lien 
or any liability resting upon the lands so conveyed to them, and, with 
the executors, set up the further defense that the note, the primary cause 
of action, is null and void under the statute (The Code, sec. 1553), the 

deceased obligor, Eoyd E. Welch, being, at  the time of signing 
(561) the same, of Cherokee Indian blood within the second degree. 

This enactment declares that "all contracts and agreemcnts of 
every description, made after 18 May, 1838, with any Cherokee Indian, 
or any person of Cherokee Indian blood within the  second degree, for 
an  amount equal to ten dollars or more, shall be void, unless some note 
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or memorandum thereof be made in writing and signed by such Indian 
or person of Indian blood, or some other person by him authorized, 
in the presence of two witnesses, who shall also subscribe the same." 

This statute, constituting a section in the statute of frauds of this 
State, and intended for the protection of this class of our population 
against imposition and deceit, has been in force since it was first enacted 
in 1836, and is retained in all subsequent revisals. Rev. Stat., ch. 50, 
sec. 11;  Rev. Code, ch. 50, see. 16;  The Code, see. 1553. 

The following issues were submitted to the jury without objection: 
1. Did the plaintiff recover judgment against L. R.  Welch, as alleged 

in the complaint, and was the same docketed on the judgment docket of 
this court, and when? 

2. Has said judgment, or any part thereof, been satisfied? 
3. Was the land described in  the complaint the property of L. R. 

Welch at  the time of the rendition of the judgment, and was the same 
subsequently sold to Cooper and Aiken? 

4. Is  this action barred by the statute of limitations? 
The following additional issues were tendered by defendants. The 

court declined to submit either of them to the jury, and the defendants 
excepted : 

1. Was L. R.  Welch, at  the timc he made tho note to W. A. Parker, of 
Indian blood within the prohibited degree, under section 1553 of The 
Code? 

I Was the note sued upon obtained by W. A. Parker without (562) 
adequate consideration, and in  violation of section 1553 of The 
Code ? 

3. Was L. R.  Welch entitled to a homestead exemption in fee simple 
at the time be sold the land to Cooper and Aiken ? 

The jury found all the issues submitted in  favor of the plaintiff. 
During the trial the defendants offered as a witness one Meroney, 

arid proposed to prove by hirn that the said Welch was within the pro- 
hibited degree, undcr section 1553 of The Code, for the purpose of show- , 

I ing that the note and judgment on it were void, and that the judgment 
could have no relation back to defeat the debtor's homestead undcr the 
act of 1876-'77, and no lien resulted from the docketing. To this testi- 
mony objection was made by the plaintiff, for that all defenses then 
existing, and which could have been made, are concluded by the adjudi- , 

cation, and the objection was sustained by the court and the testimony 
ruled out. The defendants excepted. 

I t  was in proof by defendants that the sale of the lands to Cooper 
and Aiken was for the sum of $900, its full value, which was paid; 
that the testator had some other land which was sold a t  auction by the 
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executor for $50, and that there was an interest in some land in  Graham 
County which still remains. 

The defendants, who had set up in their answer a defense under the 
bar of the statute of limitations, asked an instruction that the action 
is barred; to the refusal of the court to give which, the defendants also 
excepted. 

Judgment was rendered for plaintiff and defendants appealed. 

G. S. J'eryuson for p l a i n t i f .  
E. R. S t a m p s  ( J .  W.  Cooper filed a br ie f )  for defendants.  

(563) SMITH, C. J., after stating the case: With this recital of the 
facts in the case in  the aspect in which the allegations and the 

evidence presented it, we proceed to examine the rulings to which ex- 
ceptions are taken. 

1. The rule is too well established, and its subversion would lead to 
too many grave and disastrous consequences to require argument or au- 
thority to support the proposition that every defense available at the 
time, and which a defendant could set up at  the trial, in  the absence of 
fraud is conclusively determined by the judgment, and cannot be again 
asserted while the judgment remains in a controversy between the same 
parties. The testimony which proposed to inquire into the validity of 
the note thus reduced to a final judgment was clearly inadmissible and 
was properly rejected. J o r d a n  v. James ,  3 Hawks, 110, and other cases. 

2. The statute of limitations interposes no impediment to the prose- 
cution of the action. I t  falls under those enacted in 1868, since which 
the note was made and the judgment on it rendered. The letters testa- 
mentary issued in  1880, since which the judgment has been renewed, 
and the suit was brought in  1884. This appears in the record and ad- 
missions in the pleadings. 

3. The time of the transfer of the note, whether before or after its 
maturity, was wholly immaterial, and no proof thereof was admissible. 

4. The remaining inquiry is as to the existence and effect of the 
alleged lien of the judgment upon the debtor's lands upon the convey- 
ance of the legal estate by the debtor's deed to the defendants Cooper 
and Aiken. No homestead was laid off during the testator's lifetime, 
nor was any attempt made to enforce the execution against the land. 
The right to such homestead terminates at  his death without wife or 
infant children surviving, and hence if a lien has been acquired i t  may 

now be enforced. 
(564) The judgment lien attaches when "docketed on the judgment 

docket of the Superior Court" to the real property of the debtor 
in the  county where the same is docketed, "which he may have at  the 
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Roams v. RIMSEY. 

time of the docketing thereof in the county in which such real property 
is situated, or which he shall acquire thereafter for ten years from the 
date of the rendition of such judgment." The Code, sec. 435. 

'(Real property,'' as used in the Code of Civil Procedure, in which 
the judgment lien is given, is therein defined to be ('coextensive with 
lands, tenements and hereditaments," title 16, sec. 388, that is of the 
same wide import and meaning. 

The lien of the plaintiff's judgment did, then, at its rendition, spring 
up and adhere to the debtor's estatc in the lands, subject to his recog- 
nized right to the homestead exemption, and this lien followed the 
transfer of the estate to the contesting defendants, Cooper and Aiken, 
which they took in subordination thereto. 

The lien is not affected by the act of 1876-77, ch. 253, even conced- 
ing its validity (and as an attempt to enlarge the homestead it has been 
declared unconstitutional and inoperative in Wharton v. Taylor, 88 
N. C., 230), since that enactment, declaring that there shall be no judg- 
ment lien upon the homestead, is confined to "debts contracted or 
causes of action accruing since 1 May, 1877"; while here the debt was 
contracted on 18 April, 1874, and became due three years thereafter, 
and before the time specified in the statute. 

And even this act, displacing the statutory lien, as soon as the atten- 
tion of the General Assembly was called to i t  by the decision in Mark- 
ham v. Hiclcs, 90 N. C., 204, was amended at the next session by restor- 
ing the lien to that class of judgments. Acts 1885, ch. 359. 

This legislation recognizes the existence of the lien upon the land 
subject to exemption for the limited period, and the right to 
enforce which, in an appropriate manner, arises at its expira- (565) 

I t  is, then, the duty of the executor to proceed to convert the land 
into assets in order to the satisfaction of this and the judgments of any 
other creditors, if there be such, whose liens prevail over the title 
acquired under the deed, for the action is that of creditors, among 
whom the proceeds must be divided according to their respective claims. 

Even if the original judgment had become dormant it would sustain 
the present proceeding and retain its precedence as such. S. v. ,Tohnson, 
7 Ired., 231. 

There is no error. 
Affirmed. 

Cited: Stern v. Lee, 115 N. C., 431; Bevan, v. Ellis, 121 N. C., 234; 
Joyner v. Sugg, 132 N. C., 588; Watters v. Hedgpeth., 172 N. C., 312. 
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GEORGE K. WELCH V. THOMAS I<. WELCH. 

An allotment of the homestead or personal property exemption cannot be 
attacked collaterally by the judgment debtor, or any one claiming under 
him. If he is dissatisfied therewith, he must present his objections in 
the manner prescribed by the statute. The Code, see. 519. 

SPECIAL PROCEEDING for sale of land for partition, tried before 
MacRae, J., upon issues sent up by the clerk, at Spring Term, 1888, 
of the Superior Court of CHEROKEE County. 

The petition alleges, in substance, that the plaintiff and defendant 
are tenants in common of the land mentioned in the petition, each being 
entitled to an undivided half thereof, "except three-fourths of the 
mines and minerals thereon"; that actual partition of the land cannot 

be had for reasons set out, and asks that the land be sold, etc. 

(566)  The defendant answers, alleging title in himself to the whole 
of the land mentioned, and further, that if the plaintiff had any 

interest in said lands, as alleged by him, it is not true that actual par- 
tition cannot be had without injury, etc. 

The following were the issues : 
"1. I s  the defendant sole seized of the lands described in the pe- 

tition? 
2. Can the lands described in the petition be divided without preju- 

dice to the interests of the tenants in common?" 
The plaintiff offered in evidence, after showing title in John R. 

Welch and the defendant as tenants in common: 
The judgment docket of Cherokee County, showing judgment in 

favor of A. T. & T. F. Davidson v. S. D. Abernathey, W. F. Abernathey, 
J. R. Welch and Sally Welch and B. Mayfield, and an assignment of 
same by plaintiff to J. W. Cooper, 27 April, 1871. 

A motion, upon notice, for leave to issue execution and order to issue 
execution, 17 March, 1884. 

The entry: "Homestead laid off and set apart to J. R. Welch, 
2 April, 1884." 

The return of appraisers, Book V, page 219, register's office, 10 May, 
1886. This return, signed by the appraisers, sets forth that "having 
been duly summoned and sworn, according to law, to act as appraisers 
of the homestead and personal property exemptions of J. R. Welch and 
Sally Welch, of Valley Township, in Cherokee County, by W. G. Payne, 
sheriff of said county, do hereby make the following return." Then 
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follows the appraisement and allotment to J. R. Welch and Sally Welch 
of a homestead and personal property exenlptions, signed by the ap- 
praisers and attested by the sheriff. Attached is the following certifi- 
cate. 

"The foregoing homcstcad came to hand and was registered ( 5 6 7 )  
in Book V of deeds, pages 219-220, 10 May, 1886. 

(Signed) W. M. WEST, 
Register of Deeds." 

This was objected to by the defendant, for that: 
"1. I t  was not the propey place to register arr appraisement of home- 

stead. 
2. That there is no authority for registration, on account of the 

absence of any certificate of the clerk of the Superior Court. 
There does not appear to be a certified copy." 
Objection overruled and defendant excepted. 
W. G. Payne testified that he was sheriff; recollected making sale of 

"John R. Welch's land at the homestead; proceedings were had; had 
execution; levied on the lands, tracts thirty-nine and part of forty, in 
district six, as the excess, after the homestead was laid off. The execu- 
tion was in favor of A. T. & T. F. Davidson against John R. Welch and 
Sally Welch; not sure that there were any others. I t  was against John 
R. Welch and his wife Sally." 

He was asked if John R. Welch, at the time of the appraisement, did 
not notify him, as sheriff, and the appraisers, that the land they were 
about to assign as homestead to him was the dower of his wife, and 
that he had no interest in i t ?  Question objected to; objection sustained, 
and defendant excepted. 

A deed from W. G. Payne, sheriff of Cherokee, to plaintiff, dated 
8 September, 1884, conveying part of tract forty, reciting judgment, 
execution, levy and sale, and sale to plaintiff at public outcry at court- 
house door, etc., and a similar deed of same date to plaintiffs, for tract 
thirty-ninethese tracts embracing the lands in controversy. 

The defendant offered in evidence a deed from J. R. Welch to him- 
self, dated 11 September, 1878, conveying to him the land in contro- 
versy, for the price of $770. 

A. J. Leatherwood testified : 
"I knew Sallie Welch. She was an Abernathe~, being first a ( 5 6 8 )  

Morgan; married Abernathey, who died, and she is now the wife 
of John R. Welch. She had a dower and has i t  yet. 
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I was one of the appraisers who laid off the homestead before re- 
ferred to." 

Question: Whose land was it that was laid off as the homestead? 
Objected to by the plaintiff. Sustained, and defendant excepted. 
Defendant proposes to show that John R. Welch had no interest in 

the land laid off a s  homestead. 
Objection by plaintiff. Sustained, and defendant excepted. 
Defendant proposes to show that John R. Welch, at the time of lay- 

ing off of the homestead, had no land subject to the lien of the judg- 
ment under which execution issued and the sheriff sold, except the two 
tracts in controversy, and they did not exceed in value $1,000. 

Objection by the plaintiff. Sustained. ~e fendan t  excepted. 
I t  was agreed that the second issue may be answered No. 
Defendant asked the following instructions : 
"That a sale by a sheriff, without laying off the homestead of the 

judgment debtor, is absolutely void, and the purchaser at such sale 
acquires no title. 

I t  appearing from the records of the appraisers that there were two 
defendants in the execution, and that only one thousand dollars in land 
was allowed by them to both defendants jointly, the court instructs the 
jury that there was no allotment of a homestead to either, and that the 
sale by the sheriff was void, and plaintiff acquired no title." 

The court declined to so instruct the jury, and the defendant excepted. 
The jury responded to each issue; there was a judg- 

(569) ment ordering sale, etc., and defendant appealed. 

George H. Smathers ( a d  J. C. L. Gudger filed a brief) for plaintif. 
G. 8. Ferguson, T .  R. Purnebl and Theo. I". Davidson for defmdant. 

DAVIS, J., after stating the case: Thomas K. Welch and J. R. Welch 
were formerly tenants in common of the land mentioned in the petition 
under deed from W. H. Thomas and Bartlett Morgan. The plaintiff 
claims to have title to the interest of John R. Welch in said land, de- 
rived by purchase and deed under an execution sale, and the defendant 
claims title to the whole alleging title to the share or interest of John R . .  
Wdch by purchase and deed from him. 

The defendant insists that the deeds from the sheriff to the plaintiff, 
George K. Welch, are void because the sale was made by the sheriff 
under execution without having allotted the homestead of the debtor 
in the execution, and the first exception is to the admission of the return 
of the appraisers as evidence to show the allotment of the homestead. 

446 



N. C.] SEPTEMBER TERM, 1888. 

Section 504 of The Code requires the return of the appraisers to be 
registered in the office of register of deeds, and this was done, but the 
defendant says i t  was without authority, and proposed to show by the 
sheriff that at the time of the appraisement John R. Welch notified him 
and the appraisers that the land they were about to assign as a home- 
stead was the dower of his wife, and that he had no interest in it. 

The Code, ch. 10, provides for the allotment of homesteads, and the 
duties of the sheriff in relation thereto are defined, and section 516 sub- 
jects him to indictment and to liability on his official bond for selling 
land in which execution debtors may be entitled to homesteads 
without a compliance with the requirements of the statute. (570) 

Section 519 provides the remedy for a judgment creditor or 
debtor who may be for any cause dissatisfied: "If the . . . judg- 
ment debtor or other person entitled to homestead . . . shall be 
dissatisfied with the valuation and allotment of the appraisers or asses- 
sors, he, within ten days thereafter . . . and before sale under exe- 
cution of the excess, may notify the adverse party and the sheriff hav- 
ing the execution in hand, and file with the clerk of the Superior Court 
of the county where the said allotment shall be made a transcript of 
the return of the appraisers or assessors, which they or the sheriff shall 
allow to be made on demand, together with his objections in writing to 
said return, and thereupon the clerk shall put the same on the civil 
issue docket of said Superior Court for trial at the next term thereof 
. . . and the sheriff shall not sell the excess until after the determi- 
nation of said action." 

When the homestead is allotted and no exception taken thereto in the 
mode prescribed by the statute, the sheriff may sell the excess and the 
purchaser has the right to assume a "determination" of all dissatisfac- 
tion with the "allotment," and neither the judgment debtor nor any one 
claiming under him can be heard to attack it collaterally. This is so 
clearly and fully discussed in Burton v. Spiers, 87 N. C., 87, that we 
deem it only necessary to refer to that case. See, also, Spoolt v. Reid, 
78 N. C., 244. 

The several exceptions to the exclusion, upon objection, of the evi- 
dence offered and questions asked by the defendant, are sustained for 
the same reason. The purpose was to attack collaterally the homestead 
allotment, and, as we have seen, this cannot be done. The refusal to 
p a n t  the first instruction asked was proper, because it was not war- 
ranted by the evidence. I t  appears that the sheriff did not sell "with- 
out laying off the homestead of the judgment debtor." 

Neither was there error in refusing the second instruction (571) 
asked. The homestead was allotted before sale under execution; 
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there was no exception or appeal. The homestead was allotted to John 
R. Welch and Sally Welch, who were husband and wife. 

The return of the sheriff shows that the homestead of J. R. Welch 
was "laid off and set apart," and the excess was sold. 

Affirmed. 

Cited: Qudgev v. Penland, 118 N. C., 834; Oates v. M u d a y ,  127 
N. C., 446; Kelly v. McLeod, 165 N. C., 384. 

WILEY J. ZACHARY v. T. C .  PHILLIPS AND JAMES WILSON. 

Evidence-Pa~tnemhip-Payment-Burden of Proof. 

1. A letter written by one who was sued with another as partner, and which 
had the alleged firm name subscribed, and which referred to the subject 
of the controversy, although addressed to a third party, is competent 
upon an issue as to the existence of the partnership. 

2.. Where the existence of the partnership was denied by both persons who 
were alleged to constitute it, but one admitted the contract sued on, but 
pleaded payment: Held, that the issue in respect to the existence of the 
partnership being found against defendants, the rule imposing the 
burden of proving payment upon him who pleaded it was applicable to 
both. 

THIS is a civil action, which was tried before MacRae, J., a t  Narch 
Term, 1888, of BUNCOMBE Superior Court. 

The following is the case settled on appeal: 
"Plaintiff sought to recover of the defendants the price of certain 

beef cattle alleged to have been sold by him and delivered to defendants 
as partners in trade, and a sum of money advanced by plaintiff to 
defendants to pay the freight on said cattle, all of which plaintiff alleged 

that defendants promised to pay. 

(572) The defendants denied that they, as partners, had purchased 
the cattle from plaintiff, but admitted that the defendant Phillips 

had made the purchase at  the price set forth in the complaint, and 
alleged that he, Phillips, had paid all of it. They denied that any 
money was advanced to them to pay freight. 

The following issues were agreed upon and submitted to the jury: 
1. Were the defendants partners in  the purchase of the cattle as 

alleged 8 
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2. Has defendant Phillips paid plaintiff for the cattle, or any part 
thereof; if so, how much ? 

3. Are the defendants, or either of them, indebted to plaintiff for 
money advanced to pay for freight; if so, how much? 

Plaintiff testified that the defendants had given him a letter to one 
Dan. Phillips, object being to prove partnership in the purchase of 
the cattle, the letter being signed 'T. C. Phillips and Wilson.' 

Defendants' objection to its reception was overruled, and they ex- 
cepted. I t  was not contended that defendant Wilson had ever paid any 
of the sum demanded-the contention being that he was not a partner 
and not liable in any event. 

The judge charged the jury that, as to the first and third issues, the 
burden was upon the plaintiff, and as to the plea of payment, the second 
issue, that the burden was upon the defendants. 

There was no objection made to the charge until after the verdict, 
when defendants excepted to the instruction given on the second issue, 
insisting that as to defendant Wilson the burden on all the issues was 
upon the plaintiff. 

The jury rendered a verdict in response to the- 
First issue, 'Yes.' 
Second issue, 'Yes, $100.' 
Third issue, 'Yes, $15.' 
Rule for a new trial for errors alleged. Rule discharged. Judg- 

ment for plaintiff. Defendants appealed." (573) 

George A. Shuford for plaintif. 
E. C. Smith and Theo. P. Davidson for defendants. 

MERRIMON, J. The plaintiff testified that he received the letter ob- 
jected to on the trial from the defendants-from one as much as from 
the other, and from both-and no objection was made that he did not 
receive it from the defendant Wilson. I t  purported to be the letter of 
both, had reference to the beef cattle mentioned, and their joint busi- 
ness and liability in that respect. I t  was therefore some evidence of 
such partnership of the defendants as that alleged, subject to explana- 
tion and contradiction by controverting evidence. 

The objection to the instruction of the court to the jury was un- 
founded. I t  was not contended, in the answer or on the trial that the 
defendant Wilson paid anything on account of the indebtedness alleged 
in the complaint-it was denied that he was a partner and at all liable. 
The second issue fully embraced the question raised by the pleading as 
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to payment. The burden of proof as to that was plainly on the defend- 
ant Phillips, and as well on the other defendant if he insisted on the 
defense of payment. 

There is no error. 
Affirmed. 

Cited: McHrayer v. Haynes, 132 N. C., 610; Bank v. Thompson, 174 
N. C., 350. 

IN THE MATTEE OF THE PROBATE OF THE WILL OF REBECCA ANNIE 
HAYGOOD. 

P r o b a t ~ N u n c u p a t i v e  Wills. 

1. A nuncupative will which has been reduced to writing within ten days 
after it was made, may be proved for probate either before or after the 
lapse of six months after the making thereof; but if not put in writing 
within the ten days, then it cannot be proved after the expiration of the 
six months. 

2. After the contents of the will are established within the time and in the 
manner prescribed by the statute-The Code, sec. 2184-it cannot be ad- 
mitted to probate until the citation or publication has been made accord- 
ing to the statute, but it is not essential that this citation or publication 
and the probate based thereon shall be completed within six months from 
the making of the alleged will. 

THIS is an appeal from an order of Gilmer, J., made at August Term, 
1888, of the Superior Court of MECELENBUR~ County, in  the matter 
of the will of Rebecca Annie Haygood. 

The following is the case settled on appeal for this Court: 
"This was a petition for probate of a nuncupative will before the 

clerk of the Superior Court of Mecklenburg County. 
Rebecca Annie Haygood died at  her residence in Mecklenburg County, 

N. C., on 25 September, 1887, having, on the day before her death, as 
alleged by petitioners, made a nuncupative will, in  which the petitioners 
were named as legatees. 

There was no executor named in the will. 
On the day of the filing of the petition for the probate of the will, 

to wit: on 23 March, 1888, the clerk, in conformity with the prayer of 
petitioners, caused the witnesses to said will to be brought before him, 
and said witnesses then and there reduced the will to writing, and 
made before him the affidavits which appear in the record." 
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A11 the other material facts appear in the following order, made by 
his Honor, Judge Gilmer, at the August Term, 1888, of the Superior 
Court of Mecklenburg County : 

"This cause coming on to be heard upon the appeal by the (575) 
propounders from the order of the clerk of the Superior Court 
refusing to allow the propounders to introduce testimony tending to 
establish and prove the said will, the court finds the facts to be as 
follows : 

That the said will was made on 24 September, 188'7; that said will 
mas reduced to writing on 23 March, 1888; that on 23 March, 1885, a 
petition was filed in due form of law for the probate of said will before 
the clerk of the Superior Court by the propounders; that on said day 
and at the time of the filing of the application for the probate of the 
will, an order was made by the clerk citing the next of kin of the testa- 
trix to appear to contest said will, should they think proper, as required 
by law, which citation was duly published for six successive weeks in 
the Charlotte Democrat, a newspaper published in the city of Charlotte; 
that at the expiration of the said publication of the citation, the pro- 
pounders appeared in court and offered testimony tending to establish 
and prove the said will; whereupon, certain of the next of kin appeared 
before the clerk and objected to the introduction of testimony to estab- 
lish the said will, upon the ground that the said alleged will was not 
put in writing within ten days from the making thereof; and, further, 
that the order of publication made in the cause within six months from 
the making of said will, calling in the next of kin of the testatrix to 
contest said will, if they saw proper, did not expire within six months 
from the making of said will, which objection was sustained by the 
clerk, who, thereupon, refused to allow the propounders to introduce 
testimony offered for the purpose aforesaid; and the matter having been 
debated in open court by counsel for the respective parties, it is there- 
upon ordered, adjudged and decreed by the court that the said will was 
offered for probate within the time required by law, and the case is 
hereby remanded to ths clerk of the Superior Court to the end 
that the said will may be admitted to probate and that further (5'76) 
proceedings may be had thereon according to law." 

From this order the parties interested in opposition to the will pro- 
posed for probate, having excepted, appealed. 

C. W.  Tillett (C2a~rkso.n & Wilson filed a brief) for propounders. 
Clement Dowd, contra. 

MERRIMON, J., after stating the case: The statute (The Code, see. 
2148)  res scribes how wills shall be admitted to probate, and as to nun- 
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cupative wills i t  provides, among other things, as follows: "No nun- 
cupative will shall be proved by the witnesses after six months from the 
making thereof, unless it was put in writing within ten days from such 
making, nor shall it be proved till citation has been first issued or pub- 
lication been made for six weeks in some newspaper published in the 
State to call in the widow and next of kin to contest such will, if they 
think proper." I t  seems to us that a just interpretation of this pro- 
vision is, that if such will shall be put in writing within ten days next 
after i t  was made, it may be proved by the witnesses thereof either 
before or after the lapse of six months next after the making thereof, 
because the will being in writing with the sanction of the witnesses, 
their recollection as to what it was is helped and strengthened thereby, 
and they could the better be trusted to testify as to the making of the 
same, and what it was in its detail, at any time within a reasonable 
period. The putting of the will in writing is intended to serve such 
purpose. But if it is not so put in  writihg, il shall not be proved by 
the witnesses after the lapse of that time; that is, the proof of the wit- 
nesses must be taken within that period-thcir recollection, unaided by 

such writing, shall not be trusted for a longer ~e r iod  than six 
(577) months-they shall cease to be witnesses, certainly to make the 

first proof, if not examined within that time. 
The will, as proved by the witness, shall not be deemed proved and 

admitted to probate '(till a citation has first been issued or publication 
made for,six weeks in some newspaper published in the State to call 
in the widow and next of kin to contest such will, if they think proper." 
I t  will be observed that it is not required that the will shall not be 
proved by the witnesses until the citation and notice provided for shall 
be made, but it shall not be proved--that is, proved in the sense of 
admitting it to probate at once--until citation shall be made, the 
purpose being to give the widow and next of kin opportunity to contest 
the will-the proof thereof by the witnesses thereof-if they shall see fit 
to do so. I f  this view is not correct, and if the witnesses of the will 
cannot be examined until after the citation shall be made, then i t  
might turn out that the will could not be proven, although the pro- 
pounder had taken steps long before the lapse of six months to prove 
it, because the citation could not be properly made, and thus the 
purpose of the statute would, in a measure, be defeated. 

Indeed, in case of a caveat of the will the proof thereof by the 
witnesses might-would almost necessarily-in the course of the 
litigation, be delayed greatly longer than six months. I t  is not con- 
templated by the statute that the proof of the will by the witnesses 
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thereof shall be contested at the time of taking the proof-in the first 
instance; this is to be done by a caveat and proper contest of it. This 
is the ordinary course pursued in contesting wills. Hence the statute 

I (The Code, see. 2149) requires that "every clerk of the Superior 
Court (the probate officer) shall take in writing the proofs and 

1 examination of the witnesses touching the execution of a will, and 
he shall embody the substance of such proofs and examination, 
in case the will be admitted to probate, in his certificate of (578) 
the probate thereof, which certificate must be recorded with the 
will. The proofs and examinations, as taken, must be filed in the 
office.') Etheridge v. Corprew, 3 Jones, 14. 

The proceedings in the matter of the probate of a will is summary 
and in rem, and at first it is ordinarily ex parte, and the contest of it 
is begun by a caveat. (The Code, sec. 2158.) The purpose of the 
statute is not to prevent the examination of the witnesses of the will, 
after such lapse of six months, on the trial of the issue devisavit vel 
non, in the course of a contest of it, but, as we have said, it is to require 
that they shall not be allowed to prove it in the first instance-when 
it is first presented for probate-after that time, unless it shall have 
been put in writing within ten days next after the making thereof. 

I n  this case the alleged will was put in writing, presented to the 
clerk of the Superior Court for probate, and it was proved by the 
witness lhereof before him-that is, he took "in writing the proofs 
and examination of the witnesses" in respect to the making of it, and 
made the order of citation-publication of notice-but he did not 
allow the will, as proved, admitted to probate, and ought not to have 
done so until the proper notice had been given. I t  was given, and 
thereupon the appellees objected that the witnesses had not proved 
the will within six months, as required by the statute, and moved 
that the proceeding be dismissed. 

The clerk, improperly, so ordered. On appeal the court below 
properly overruled the order of the clerk, and directed that he pro- 
ceed according to law in the matter of the probate. I n  this there is 
no error. The order. appealed from must be affirmed, and the same 
carried into effect. 

Affirmed. 
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N. J. BICKETT AND WIFE, ELIZABETH, V. JOSEPH NASH ET AL. 

Estoppel-Res Judicata-Former Judgment. 

1. Where, in a former action, in which plaintiff claimed title to the disputed 
land, under a devise, the only issue was whether the devise embraced 
the tract in controversy, and there was judgment for the plaintiff: Held, 
that this was as conclusive upon the defendant and those claiming under 
him as if the title under which plaintiff claimed had been put directly in 
issue; and that in a subseguent action between same parties involving 
the title, the defendant was estopped to show anything in opposition 
thereto except that since the former judgment the title had become 
divested from plaintiff. 

 TI^ is a civil action, which was tried before Boykin, J., at Febru- 
ary Term, 1888, of UNION Superior C.ourt. 

This action, commenced i n  January, 1886, is prosecuted to recover 
compensation for trespasses alleged -to have been committed by the 
defendant upon land particularly defined and described in  the com- 
plaint, belonging to the feme plaintiff, and to prevent their threatened 
repetition by a perpetual injunction. The plaintiffs state that a t  a 
special term of the Superior Court of Union, held in August, 1884, in 
an  action there pending, in  which they were plaintiffs and the present 
defendant and others were defendants, and there tried, it was adjudged 
that the plaintiffs were the owners and entitled to recover possession 
of the same land as that on which the trespasses were committed and 
the title to which the defendant now claims under a grant from the 
State issued to him on 10 December, 1885, for a larger tract of which 
that now controverted forms a part. 

Upon the trial the plaintiffs introduced the record of the former 
suit, and after proving the trespasses, i t  being admitted that they were 
upon the same land that was recovered in  the former action, rested. 

The defendant undertook to show title in himself, and for this 
(580) purpose offered the grant in evidence. 

The plaintiff objected, on the ground that the adjudication 
i n  the previous suit operated as an estoppel, and was conclusive be- 
tween the parties as to the title. The court sustained the objection, 
and the defendant excepted. 

The complaint in  the former suit sets out in  full the will of Richard 
Nash, the first and fifth clauses of which, embracing the land in dis- 
pute, are as follows: 

"1. I give my wife Julian the house and land whereon she now lives; 
also the crop that is on hand, two cows and calves, two sows and pigs, 
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and ten head of first choice head of hogs, twelve head of sheep, one 
beef cow, and all of the geese, all household furniture, the thresher 
and fan to remain where i t  is. 

"5. I give unto my son James Nash the land whereon I now live 
at my wife's death; also for James to live on said land, one horse and 
fifty dollars in money, one cow and calf and ten dollars in money." 

The complaint further alleges, in article 3, that at the time of the 
death of the said Richard Nash he was seized and possessed in fee 
simple absolute of the tract of land more particularly described in the 
eighth article, and in article 4, that the tract is embraced in the devises 
made in the articles recited. 

I t  alleges that the two divisees survived the testator, and afterwards 
the said James Nash died intestate, leaving him surviving, his widow, 
the plaintiff Elizabeth E., since intermarried with Nimrod J. Bickett, 
and an infant child of her first marriage; and thereafter said infant 
Sarah died, leaving no brother or sister, and thence her estate de- 
scended to her mother under the law of descent-The Code, see. 1281, 
Rule 6-and that the widow of the testator died in the year 1881. 
Thus the plaintiffs derive their title-or rather that of Elizabeth E.- 
to the land. 

I n  the answer it was admitted, in article 1, that the allega- (581) 
tions made in articles 1, 2, 3 and 5,  are true, and then it denies 
that the tract in dispute "is included in the land mentioned in items 
1 and 5 of the will." It ,  for want of information, denies that James 
Nash is dead; or if he is, that his death preceded that of his infant 
daughter, and that the intestate ever owned the land, or had any in- 
terest therein other than as a tenant in common with the heirs-at-law 
of the testator, and proceeds to controvert other averments in the 
complaint. 

There is a separate and additional answer put in by the defendants, 
to which we advert only to say that the defense, or counterclaim set 
up as a defense, seems not to have been considered in the further 
conduct of the cause. 

The record, without setting out the issues raised by the plcadings- 
if, indeed, any were drawn in form and submitted to the jury-states 
in  general terms that all the issues, that is, matters in controversy, 
were found by the jury in favor of the plaintiffs, and upon the verdict 
judgment was entered up in the following terms: 

"This cause coming on to be heard before his Honor, Jas. C. MacRae, 
judge, and a jury, and being heard, and issues having been found in 
favor of the plaintiff, and that the fme, plaintiff is entitled to the 
possession of the land in controversy, it is adjudged that the plaintiffs 
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are entitled to the immediate possession of the following described land 
(giving the same boundaries as in the plaintiffs7 cokplaint in the 
present action), and that the plaintiffs do recover of the defendants 
the costs incurred for the attendance of their witnesses. I t  is further 
adjudged that a writ of possession issue," etc. 

From the judgment rendered in the present action, adjudging that 
plaintiffs are entitled to possession and perpetually restraining 

(582) the defendant, the latter appealed. 

H. B. A h m s  for plaintiffs. 
J .  B. Batchelor and John. Devereux, Jr., for defendant. 

SMITH, C. J., after stating the case: The only matter averred in 
complaint and controverted in the answer in the former action was the 
truth of the averments of fact by which the title of the devisee of the 
remainder, derived under item 6 afdresaid, is traced to the feme plain- 
tiff, and whether that devise, in using the words "the land whereon I 
now live," construed in connection with those contained in item 1, 
"the house and land whereon she now lives," comprehends that claimed 
in the suit. Both of these questions were conclusively settled by the 
verdict, and taken in connection with the admissions in the answer, 
followed by the judgment upon them, as conclusively and finally 
determines the title to be in the feme plaintiff. Not alone does the 
result show that the defendants have not, but it shows that the feme 
plaintiff has, an estate in fee and absolute in the premises, and the 
record cannot be contradicted by them. There could be no direct issue 
as to the title derived under the will, since this is admitted, and the 
only controverted fact is, not as to the testator's ownership of the land, 
but whether the devises comprehend it, and thus the same consequences 
follow as would from a direct finding upon an issue as to title. 

The record shows a direct adjudication, and its results cannot be 
avoided by taking out a subsequent grant. I f  the adjudication estab- 
lishes the incontrovertible fact between the parties that the feme 
plaintiff owned the land, the defendant can only defend himself by 
showing that the estate was in some legal method divested out of her 
afterwards, and this he has not done. The State could not grant the 
land unless the title was in the State, and as the defendant is estopped 

to deny that it was in her when the adjudication was made, 
(583) he must show that i t  has been since divested to resist the re- 

covery, and this he has not attempted to do. 
The cases cited for the defense are not in point, and the rulings in 

them proceed upon the ground of a subsequent divesting, as in Johnson 
v. Parbw, 13 Ired., 84, or upon the recognized rule of practice that 
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where both parties claim the same land from the same common source 
neither can dispute the, title of the other and show i t  to be i n  another, 
unless he can connect himself with it. Fisher v. Miming Co., 94 
N. C., 397, and numerous recent cases therein cited. 

The present case involves none of these conditions. There is no 
claim of an  after acquired title superior to the plaintiffs', for that 
of the State had been divested previously and not again acquired, and 
if i t  had been, i t  was not subject to an entry and regranting under 
the law. 8. v. Revers, 86 N. C., 588. Nor do the parties claim 
from a common source. On the contrary, as an  examination of the 
record shows, the controversy was not about the testator's title, but 
about his disposition of the property under his will. 

Clearly the record constitutes an estoppel, as understood and de- 
fined i n  many adjudications in this Court. Armfield v. Moore, Busb., 
157; Fanshaw v. Fanshaw, ibid., 166; Rogers v. Ratclifl, 3 Jones, 225; 
Isler v. Harrison, 71 N. C., 64; Falls u. Gamble, 66 N. C., 455; Yates 
v. Yates, 81, N. C., 397; Tuttls v. Harrill, 85 N.  C., 456. 

The effect of a judgment where the title to land corncs into con- 
troversy and is decided is equally an estoppel as if personal property 
was the subject matter involved in the suit. Davis v. Higgilzs, 87 
N. C., 298; Johnson v. Pate, 90 N.  C., 334. 

There is no error, and the judgment is 
Affirmed. 

Cited: Carter v. White, 131 N. C., 17; Woodlief v. Woodlief, 136 
N. C., 138; Turnage, v. Joyner, 145 N. C., 83. 

MARGARET L. PATTERSON v. J. M. WILSON AND J. N. PATTERSON, 
EXECUTORS OF WILLIAM PATTERSON. 

Will-Legacy-Property-Mone y. 

1. While the word "property" in its legal sense ordinarily includes money, 
yet where it can be seen from other parts of a will in which it is used 
that it was not so intended, that interpretation will be given it by the 
courts with which the testator had evidently employed it. 

2. P. devised to his wife the "plantation on which I now live . . . also 
two mules (and various other articles of personal property-naming 
them), also one thousand dollars to be paid to her out of my estate" for 
her life, and in the succeeding clause he devised to his daughter, M., "at 
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my wife's death . . . all the property of whatever description that 
I have heretofore willed to my wife; . . . I also will and bequeath 
to my daughter M. one thousand dollars": Held, that the legacy of 
$1,000 to the wife did not pass under the bequest to M. 

THIS is a controversy, submitted to the court without action, as 
allowed by the statute (The Code, secs. 567-569), and heard before 
Boykin, J., at February Term, 1888, of MECKISNBURG Superior Court. 

I t  appears that the testator of the defendants, William Patterson, 
died in  the county of Mecklenburg, leaving a last will and testament 
which was duly proven. The following is a copy of such parts thereof 
as are material here: 

"Item 3d. I will and bequeath to my beloved wife, Elizabeth C. 
Mc. Patterson, the plantation on which I now live, containing four 
hundred acres, be there more or less, during her natural lifetime; also 
two of my mules or horses of her choice, and my blind horse (named 
Joe) ; also five head of cattle and fifteen hogs of her choice; one of 
my four-horse wagons and harness; my one-horse wagon; one set of 

blacksmith tools; my cotton gin and running works; my car- 
(585) riage and harness, buggy and harness, and sufficient farming 

utensils to carry on a four-horse farm; also a quantity of pro- 
visions for her family and stock for one year; also all of my household 
and kitchen furniture, except such as I may hereafter will and be- 
queath; also one thousand dollars, to be paid to her out of my estate 
by my executors. 

"Item 4th. I will and bequeath to my daughter, Margaret L. H. 
Patterson, at  my wife's death, my plantation on which I now live, 
containing four hundred acres, more or less; also all the property of 
all descriptions that I have heretofore willed to my wife; I also will 
and bequeath to my daughter, Margaret L. H. Patterson, one thousand 
dollars; also two of my horses or mules of her choice, after her mother 
has had first choice; also my gold watch and chain which she now 
has in  her possession; also my piano and two beds and furniture; one 
bureau, one set of chairs, one folding leaf table, and a bridle and 
saddle; I also will and bequeath to my daughter Margaret one-half of 
all the crop that is made on the plantation on which I now live during 
my wife's lifetime; all to be hers forever. 

"Item 12th. I will and direct that all of my property not herein 
willed be sold at  public auction for cash and that all my notes and 
accounts on hand be collected by my executors, and after all my 
debts are paid and all the money I have herein willed is paid over, 
then the balance of the money to be equally divided between my wife, 
my daughters Margaret L. H. Patterson, Leonora L. Wilson, Banna 
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A. J .  Alexander, my son John A. W. Patterson, and one child's share 
of it to be equally divided between my grandsons William J. Houston 
and G. S. Houston. 

"The plaintiff is the person named in the fourth item of the will. 
Elizabeth Patterson, the kife of the defendants' testator, died before 
her husband some two years. The plaintiff claims that by virtue of 
the general limitation over to her, contained in the fourth 
item of said will of all the property which had been devised (586) 
and bequeathed to her mother in the third item of the will, the 
sum of one thousand dollars bequeathed to her mother in said third 
item passed to her. The personal property of the estate is sufficient 
to pay all the debts and a part at least of the legacies, including part 
of plaintiff's, if the court shall be of opinion that the plaintiff is en- 
titled to recover the same." 

The court adjudged that the plaintiff was not entitled to the legacy 
of $1,000, and she appealed. 

W. P. B y n u m  and C. W.  l'illett for plaintiff. 
Burwel l  & W a l k e r  (filed a brief) ,  for defendants.  

MERRIMON, J., after stating the case: The appellant's counsel con- 
tended on the argument that the words "also all the  property of all 
descriptions that I have heretofore willed to my wife," as used in the 
fourth clause above recited of the will mentioned, properly interpreted, 
embraced the sum of one thousand dollars given to the wife of the 
testator by the third clause thereof recited above. No doubt such 
words might in some connections embrace money as well as other 
property certainly embraced by the term property, but do they as 
employed in the will before us? 

The testator's intention must prevail, and in ascertaining what it is, 
words and phrases must be allowed to have the meaning and effeet 
he intends to give them, if this can be done consistently with settled 
rules of law. Hence, to a large extent, the interpretation of every will 
must depend upon what is in and intended by it, without strict regard 
to the ordinary legal or common meaning of the words or the general 
rules of interpretation. Every will must, in large measure, be in- 
terpreted by itself. 

The third, and so much of the fourth clause of the will before us 
as has reference to the property embraced by the third, must be 
construed together-they have a direct bearing each upon the (587) 
other, and dispose of the property first to 'the testator's wife 
for life, and after her death to his daughter Margaret. I t  will be 
observed that, in the third clause, he classifies the property he intends 
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his wife to have. First, he devises to he r  certain lands for her natural 
life; secondly, he gives her divers kinds and quantities of personal 
property, particularly designated and adapted to particular purposes; 
and thirdly, he gives her "one thousand dollars, to be paid to her out 
of my (his) estate." 

I t  is apparent from the nature and the manner of the gift of the 
personal property, other than the money, that the testator intended 
his wife to use and apply it for the purposes to which it was adapted 
and intended, in the ordinary use of it, and not to sell or otherwise 
dispose of it, so that when the wife should die the daughter might 
haie so much of it as should not be worn out by the ordinary use 
of it or consumed in the use. I t  was otherwise. however. as to the 
money given. I n  its nature, it could not be used, worn and partly 
consumed and partly left like the other property. 

Money is intended for and adapted to the purposes of exchange- 
it is to be parted with from time to time, as occasion may require, for 
property or advantage of some kind. The testator intended, nothing 
to the contrary appearing, that his wife should have and enjoy the 
money as money is ordinarily enjoyed. He does not say that she shall 
have the interest that may accrue upon i t ;  he gives it to her-directs 
it "to be paid to her," thus implying the absolute gift of such peculiar 
property. He gives point to his meaning, in that he directs this legacy 
to be paid "out of my (his) estate"; and in the twelfth clause of his 
will directs that "property shall be sold for cash" and his "notes and 
acccounts" be collected, and this and like legacies be paid out of the 

fund so arising. 
(588) While the term "property," in its broad legal sense, em- 

braces money in its ordinary acceptation, among people not 
familiar with legal terms and phraseology it does not-they use that 
term as applicable to things, such as horses, oxen, cattle, wagons, plows, 
hoes, corn, hay, things to be eaten, and the like. Money, among such 
people, and generally, indeed, is regarded and treated as different 
from "property," accepting the broadest legal meaning of that word. 

We think the testator, in the will before us, did not use the term 
"property," in the fourth clause of his will, in such sense as to em- 
brace money-he intended it to apply to mules, horses, wagons, car- 
riages, farming implements, and the like. Pipp in  v. Elllison, 12 Ired., 
61; Webb v. Bowler, 5 Jones, 362; Cole v. Covington, 86 N. C., 295. 

There is no error and the judgment must be affirmed. 
Affirmed. 

Cited: In r e  SheMon7s Wi l l ,  143 N. C., 222; McIver v. McKinney, 
184 N. C., 396; Kidder v. Bailey, 187 N. C., 507. 
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TIDDY 'u. HARRIS. 

(589) 
R. W. TIDDY AND WILLIAM TIDDY v. H. W. HARRIS AND R. H. HARRIS. 

Nomuit-Issues-Appml-Primcipal amdl Surety-Payment. 

1. Where, at  the close of the testimony, the judge stated that he should 
charge the jury that, if they believed the evidence, the defendant had 
established his defense: Held, that the plaintiff might submit to a non- 
suit and have the questions of law raised by the testimony reviewed 
on appeal. 

2. I t  is again intimated that this Court will not entertain an appeal where 
the transcript of the record fails to show that issues were proposed and 
submitted as required by The Code. 

3. When a. debtor pays money to his creditor, in the absence of anything to 
the contrary appearing, the presumption is that it was a payment on the 
existing debt; and so if the payment is made by the delivery of a check, 
which is afterwards converted into cash. 

4. I f  a surety desires to preserve for his benefit an existing security for the 
debt which he is called upon to discharge, the debt and security must be 
assigned to a trustee, otherwise the payment will be in satisfaction. 

CIVIL ACTION, tried before Boykin, J., a t  Spring Term, 1888, of 
MECKLENBURG Superior Court. 

This action commenced on 10 July, 1885, by the service of a sum- 
mons on H. W. Harris and R. H. Harris-as to the last named of 
whom a nolle prosequi was entered before the trial-is prosecuted to 
recover a balance alleged to be due for goods, wares and merchandise 
sold and delivered, the items whereof are set out in  an exhibit an- 
nexed to the complaint. The complaint was met by demurrer, and 
this being overruled, the defendants put in separate answers in each 
of which respondents deny their liability to the plaintiffs, and aver 
that the debt demanded has been paid. 

The only witness who testified in  behalf of the plaintiffs was R. N. 
Tiddy, one of the plaintiffs, whose testimony tended to show that the 
plaintiffs, Tiddy & Bro., had sold merchandise to A. M. Wad- . 
dell and the defendant H. W. Harris, as set out i n  the com- (590) 
plaint, and the defendant and A. M. Waddell were indebted to 
plaintiffs, as set forth therein. 

The defendant, seeking to establish his plea of payment, introduced 
as a witness one H. A. Deal, who testified, on his direct examination, 
that he asked R. N. Tiddy, in  the fall of 1883, if the debt sued on 
had been paid, and he said i t  had; he didn't say how it was paid, nor 
by whom. On his cross-examination, the witness said: "This was in  
September, 1883, in Tiddy's office. H. W. Harris said he had not 
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paid it. Waddell and I had had a conversation, and he said this debt 
was paid." And on his redirect examination the witness said: "I 
saw Col. Waddell at Warm Springs; he said to me he had retired 
from the newspaper; that he was a public man and could not afford 
to leave an unpaid debt." 

The defendant testified : "I went to Mr. Tiddy's office in June, 
1884, and said: 'I understand, Mr. Tiddy, that all that debt has been 
paid.' He  replied: 'You know how that is,' and went on to talk 
about his not being a free agent. I told him I didn't know; that I 
had been informed it had been paid. He did not deny it." And on 
his cross-examination this witness stated that H. A. Deal had told 
him that this debt was paid. 

This was all the testimony introduced by the defendant. to estab- 
lish his plea of payment. 

The plaintiffs replied thereto by recalling R. N. Tiddy, who said: 
"I said to Deal that the debt had been paid, because I wanted Col. 
Waddell's interest in the contract. I told one W. C. Morgan to give 
Waddell his check for $1,000, and I would cover it. I gave him my 
check. Morgan gave Waddell his check and Waddell gave i t  to me 
and I got his interest. I have not received any money from any party 

on this account." And on his cross-examination, he said: ''I 
(591) put the Waddell check in bank to our credit. I credited part 

to the book-store account and part to the paper-mill account 
in settlement of these claims. I will not say I did not tell Deal the 
debt was paid. We got credit in bank on Waddell's check. I charged 
the debt up again when I signed my check. I marked the claim satis- 
fied in order that I might get Waddell's interest." 

There was no other evidence relating to the payment of the debt, 
except what is above stated. 

After close of the testimony and during the argument of counsel, 
his Honor stated to the counsel that he should charge the jury that 
if they believed the testimony, the defendant had established his plea 
of payment, and the jury should find that issue in his favor, and there- 
upoh the plaintiffs asked to be allowed to enter a nonsuit, which request 
was granted, and judgment of nonsuit, accordingly entered, and the 
plaintiffs appealed. 

C. W. Tillett for plaintifs. 
Burwell & Walker (filed a brief) for defendants. 

SMITH, C. J., after stating the case: There are no issues shown in 
the record to have been submitted to the jury as required by The Code, 
the neglect to draw up which, so as to give meaning to the verdict, 
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would induce us, after such repeated warning given and disregarded, 
to refuse to entertain the appeal and remand the case, but that the 
verdict was dispensed with and the case never reached the jury. 

The defendants' counsel insists that the appeal should be dismissed, 
because the nonsuit was needlessly suffered when the cause ought to 
have proceeded to its termination. - But the practice has long 
that when the proofs are all in and the judge intimates an opinion 
that, under the old practice the plaintiff cannol recover, or under the 
new fails to establish the issues necessary to his having judg- 
ment, he may suffer a nonsuit, and, by appeal, have the cor- (593) 
rectness of the ruling reviewed. We see no reason why this 
course may not be taken when the judge announces, as in this case 
he substantially does, that if the jury believe the facts to be as deposed 
to by the witnesses, he will instruct them to find the issue as to the 
payment in favor of the defendant. 

I n  a late case-Davis v. EZy, 100 N. C., 283-the court did not 
wait until the evidence was concluded, but in denying the motion to 
dismiss the action, added, that the plaintiff, if he proved his aver- 
ments, could not have the specific relief asked-the contract reformed, 
and, as reformed, specifically enforced-but he would be entitled, upon 
the facts set out in the complaint, if proved, to a judgment rescinding 
the contract. Thereupon, the nonsuit was suffered. 

This course of procedure did not meet our approval, for the reason 
that the opinion was purely hypothetical and contingent, open to a 
retraction when the opportune time arrived for an authoritative 
ruling; and, moreover, the verdict might dispose of the case if rendered 
against the plaintiff upon the evidence. We took occasion then to say 
what we now repeat, that a convenient practice is, to reserve a ruling 
upon the motion to nonsuit, with consent of parties, "and let the case 
proceed to verdict, so that if it was against the plaintiff, the reserved 
point would be put out of the way, and if for him, the ruling upon i t  
adverse to the defendant, when erroneous, could be corrected, and, in 
either case, the cause terminated." Kirby v. Mills, 78 N. C., 124. 

The rule will operate quite as favorably in cases like the present. 
Upon the point, however, brought up by the plaintiff's appeal, we 

concur in the ruling indicated by the judge. H e  does not say that ad- 
missions of payment are not open to disproof as when merely such 
they are, but evidence of payment to be considered and passed on by 
the jury, but he means to say that when Waddell, the debtor, gave 
the check, drawn in his favor by Morgan to the plaintiff R. N. 
Tiddy, who deposited it to his credit as stated, the transaction, (593) 
nothing to the contrary appearing, must be understood to have 
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been intended to be, and to be, a payment. The fact that Morgan 
gave the check under Tiddy's promise to cover does not change the 
nature and effect of the act as between him and Waddell, whose inter- 
est was thereby acquired by the former. That the act of delivering 
the check and its conversion into a money credit by the deposit are 
in legal effect a payment, is sustained in principle by Brisendine v. 
Martin, 1 Ired., 286, and Hall v. Whitulcer, 7 Ired., 353, and other 
cases. The appellees' contention, which aims to give to the transac- 
tion the effect of an  assignment instead of payment, so as to preserve 
the remedy against the other debtor, finds no support in the facts. 

To prevent a satisfaction when a surety pays the money to the 
creditor to preserve the security for the benefit of the surety so paying, 
i t  must be assigned to a trustee, and in  no other way can i t  be kept 
alive. Hodges v. A m t r o n g ,  3 Dev., 253; Briley v. Sugg, 1 D. & B. 
Eq., 366. Nor when intended as a payment can i t  fail to have such 
effect because less than the sum demanded, when accepted as such, 
under the act of 1874 and 1875. The Code, see. 574. 

There is no error, and the judgment is 
Affirmed. 

Ciled: Asbury v. Fair, 111 N.  C., 258; Liles v. Rogers, 113 N. C., 
200; Peebles v. Gay, 115 N. C., 41; Burnett v. Sledge, 129 N. C., 120; 
Midgett v. Mfg. Co., 140 N. C., 363; Merrick v. Bedford, 141 N. C., 
505; Chandler v. Mills, 172 N. C., 368, 560; McKinney v. Patterso%, 
174'N. C., 489; Nowell v. Basnight, 185 N.  C., 148. 

MARGARET L. PA'ITERSON v. J. M. WILSON AND WIFE. 

New Trial-Evidence-Witness-Will. 

1. Where one party was permitted to introduce evidence impeaching and con- 
tradictory of that given by witnesses for the other, and the latter was 
allowed to recall the assailed witnesses and examine them again upon 
the controverted matter: Held, that any error in admitting the contra- 
dicting evidence was removed by the opportunity for regxamination thus 
given. 

2. The admission of immaterial evidence is not ground for a new trial, though 
incompetent, unless it appears that i t  did or had a tendency to prejudice 
the party complaining. 

3. While under some circumstances the declarations of a testator are com- 
petent upon the question of the facturn of the will, they are not compe- 
tent upon the question of the interpretation of the contents of the will. 
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THIS is a cival action, which was tried before Boykin, J., at 'Febru- 
ary Term, 1888, of MECKLENBURG Superior Court. 

The action was brought to recover a tract of land, the plaintiff 
claiming the same under a clause of the will of Wm. Patterson, in 
which he devises to her "the plantation on which I now live," and the 
feme defendant claiming the same under another clause of said will 
in which he devises to her his "Reid plantation." 

There was evidence introduced by the plaintiff tending to show 
that the testator considered the locus in quo a part of the plantation 

a on which he lived, and intended the same for the plaintiff, while there 
was evidence introduced by the defendants tending to show the con- 
trary, and that it was considered by him as part of his Reid plantation 
and intended for the defendant Leonora. 

The contest was mainly over the question as to what lands were 
embraced in the "Home7' and "Reid" tracts, and where was the di- 
viding line between them. 

The jury rendered a verdict for the defendants, and from (595) 
the judgment thereon the plaintiff appealed. 

The other facts necessary to an understanding of the points decided 
in the appeal are stated in the opinion. 

W. P. Bynmn and (2. W .  TilZet for plainti f .  
Burwell & Wallcer (filed a brief), for defedamts.  

MERRIMON, J. The first and third exceptions rest upon the same 
ground, and are clearly not well founded. The appellant assigns as 
error that two witnesses produced by the appellees were allowed, the 
appellant objecting, to give evidence of facts tending to contradict and 
impeach, two witnesses examined by her in respects and as to matters 
purely collateral to the issues submitted to the jury-the witnesses 
so contradicted not having been cautioned on their respective exam- 
inations that they would be contradicted in the respects mentioned. 
This might be error, but for that the witnesses so impeached were 
recalled for the purpose, and allowed to testify and make explanations 
as to the alleged collateral matters wherein i t  was sought to impeach 
them. This certainly obviated the appellant's objection and rendered 
the grounds of it harmless. The appellees contended that the evidence 
of the witnesses SO controverted was directly material to the issues 
submitted, but we need not decide whether it was so or not, as what 
we have said disposes of the exceptions. 

Nor has the second exception any substantial force. 
"A witness was asked if Patterson (a witness for the appellant) 

abandoned the survey-the one made by Jetton at the request of both 
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parties? He said, 'Yes.' He  was then asked if he assigned a reason? 
He said, 'Yes; he handed in the papers, and said he was going to give 

up the survey; that his sister Margaret and Sidney (Houston) 
(596) were dissatisfied with the will, and he never had been satisfied.' 

The plaintiff objected to the evidence. The objection was 
overruled, and the plaintiff excepted." 

This evidence was unimportant, and, as far as we can see, imma- 
terial. I t  does not appear that any stress was placed upon it on the 
trial; and if it had any bearing at all upon the issues it was as much 
in favor of one party as the other. I t  was so little important that its 
admission, though perhaps not strictly proper, was not ground for a 
new trial. The admission of immaterial evidence is not ground for a 
new trial, unless it appears that it did, or the tendency of i t  was, to 
prejudice the party complaining. There is scarcely the slightest 
probability that the evidence objected to had any weight with the jury. 

Nor can the fourth exception be sustained. 
"H. IF. Cathey, a witness for the defendant, had testified that shortly 

before the testator's death, he and testator were at the point 'B' on a 
day when a fence was burned, and that testator then told the witness 
that B was a corner of his Reid place, calling attention to the stone 
and letters and figures on it. 

The plaintiff, for the purpose of showing that the testator was not 
present that day, proposed to prove by the witness Houston, who had 
been recalled, that the testator, on the night of that day, inquired how 
much of the fence was burnt. 

This evidence was objected to by the defendant. The objection was 
sustained, and the plaintiff excepted." 

This proposed evidence was hearsay, and was properly rejected upor, 
that ground, as well as because it was immaterial. The inference 
intended to be drawn from it was very remote, in,any possible view of 
it, and besides, it was not inconsistent with what the witness intended 
to be impeached by it said. 

Nor can the fifth and last exceptipn be sustained. 
"The plaintiff offered herself as a witness, and proposed to testify 

that she had heard a conversation between her father, the tes- 
(597) tator, and her mother, before the will was made, wherein he 

stated that he expected to give her the woodland. 
I t  is stated by counsel for the plaintiff, that if witness proves the 

conversation, they will argue that the testator intended by the will to 
devise the land to the plaintiff. 

The defendant objected to the evidence, the objection was sustained, 
and the plaintiff excepted." 
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The evidence thus ~roposed was incompetent. The very purpose 
of putting the will in writing was to declare and express the testator's 
settled intentions in respect to his property, to establish the certain 
evidence of such intentions, and such evidence must prevail, no matter 
what he may have said before or after its execution. Otherwise, the 
will would serve no practical purpose-it would be but a solemn mockery 
subject to the whims of every day-to the incautious and variant ex- 
pressions made by the testator in the hearing of different people in 
respect to his purposes as to the final disposition of his property. The 
will is made the evidence-the sole and the best evidence--of the tes- 
tator's intentions and disposition of his property affected by it. 

The case of Bee1 v. Reel, 1 Hawks, 248, cited by the learned counsel 
for the appellant, has no application here. That was a contest of the 
will then in question-the purpose was not to interpret it and ascertain 
its meaning. The evidence as to what was said by the supposed testator 
was for the purpose of showing that he did not execute a valid will. I n  
such case, no doubt, the pertinent declarations of the testator for proper 
purposes might be evidence. I n  the case under consideration, however, 
the evidence was offered to prove the meaning of the will as to the dis- 
position of certain land disposed of by it. 

The court properly held that the evidence was inadmissible. 
Affirmed. 

Cited: Strother v. R. R., 123 N. C., 199; Jefries u. R. R., 129 N. C., 
237; 1w re Sheltods Will, 143 N. C., 222; Gra~tthairn v. Jinnette, 177 
N. C., 232. 

Elridmcs-Witwes&Statute-Registration of Deeds. 

1. A witness who is excluded, under section 590, The Code, from testifying to 
any personal communication or transaction with a deceased person, may, 
nevertheless, be competent to testify what he saw the deceased do, or 
to any fact which does not include a personal transaction or communi- 
cation. 

2. The section of The Code (1279) extending the time within which grants, 
etc., might be registered, went into operation on 2 March, 1883-the date 
of the passage of The Code-and consequently there was no period inter- 
vening between the expiration of two years from the enactment of the 
Extending Act of 1881 and November, 1883, in which grants and other 
instruments requiring registration might not be registered. 
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THIS is a civil action for the recovery of land, which was tried before 
Gilmer, J., at Fall Term, 1888, of MECKLXNBURG Superior Court. 

I t  was in evidence that the plaintiffs were the children and heirs at 
law of Josiah McCall, who died in 1864. They introduced (1) a deed 
from John E. Moore to Josiah McCall, their father, dated 22 October, 
1858, and registered 2 September, 1884. This was in form a fee-simple 
deed and the lands described therein are the lands in dispute; and (2) 
a deed from A. M. Moore, the widow of John E. Moore, to the defendant, 
William S. Wilson, and M. C. Wilson, the ancestor of the other defend- 
ants. This deed was dated 16 February, 1882, and registered two days 
thereafter. I t  was in fee simple and described the lands in dispute, and 
added that the same was made subject to the dower of C. C. McCall, 
who is the widow of Josiah McCall. 

The defendant then introduced testimony tending to show that John 
E. Moore purchased the land at a sale under execution as the property 

of Matthew McCall, and that he executed a deed conveying the 
(599) land to said Matthew McCall, and that the defendant W. S. 

Wilson purchased the land from A. M. Moore, the widow of 
John E. Moore, in 1882. I t  was also in evidence that Josiah McCall 
was a very poor man and never owned any land. The defendant intro- 
duced a deed from W, C. Maxwell, administrator of John E. Moore, 
deceased, to A. M. Moore and her heirs, dated 16 February, 1882, 
reciting a sale made 1 November, 1880, under proceedings to make 
assets, and the proceedings under which the land was sold. This deed 
embraces the land in dispute. Also a deed from S. C. McCall, the 
widow of Josiah McCall, dated 3 February, 1882, conveying to the de- 
fendant, W. S. Wilson, all her right of dower and interest in the land 
in dispute. 

Plaintiffs then introduced S. C. McCall, who testified "that she saw 
the deed from John E. Moore in the possession of her late husband 
Josiah McCall. He had land in Union County, sold it, brought back 
the money. She saw him start off with the money and bring back the 
deed. This was objected to by the defendant, under section 590 of The 
Code, but admitted, and defendants excepted." 

"D. H. McCall, one of the plaintiffs, testified that he had not resided 
on the land since the war. That he saw Penninger pay his father $175 
for the Union land. Objected to by defendants. Objection overruled, 
defendants excepted." 

"The defendants insisted that they were entitled to judgment because 
the deed from Moore to Josiah McCall . . . was not registered 
within the time prescribed by law," and was void as against the deed 
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from the administrator of Moore, under which they claim as innocent 
purchasers for value. His Honor reserved his opinion on this question 
till after verdict. 

There was a verdict finding the issues in favor of the plaintiffs and 
judgment for the plaintiffs, and appeal by the defendants. 

W. P. B y n u m  for plaintiffs. . (600)  
Osborne & Maxwell f i l ed  a brief for de fendan t .  

DAms, J., after stating the case: 1. The first exception is to the ad- 
mission of the testimony of S. C. McCall. She testified to no "personal 
transaction or communication" between her and the deceased. What 
she saw, and the fact that the deceased had land in Union County, in- 
volved no such "transaction or communication." Loftin v. Loftin, 96 
N. C., 94. 

There was no error in admitting her testimony. 
2. The second exception was to the admission of the testimony of 

D. H. McCall. H e  testified to what he "saw," and the exception can- 
not be sustained. 

3. The third exception, and the only one relied on in the brief of 
counsel for defendants, was to the refusal of his Honor to give judg- 
ment for defendants, upon the ground, as insisted, that the deed from 
Moore to Josiah McCall was void as against the deed from the adminis- 
trator of Moore, because the former was not registered within the time 
prescribed by law. 

I t  is insisted that the Acts of 1883 did not extend the time for regis- 
tration of deeds, and that section 1279 of The Code, giving further time, 
did not go into effect until the first day of November, 1883, more than 
two years after the extending act of 1881, and that there was no law 
in force that authorized the registration of the deed from Moore to 
Josiah McCall on the second day of September, 1884, which could have - 
relation back to defeat the title acquired under the deed from the ad- 
ministrator of Moore, registered in February, 1882, under which the 
defendants claim title. 

I t  is a misapprehension to suppose that section 1279 of The Code, 
extending the time for registering grants and other instruments, did 
not take effect till 1 November, 1883, and that there was an intervening 
period between the expiration of two years, or after the extending act 
of 1881, and 1 November, 1883, during which there was no law in force 
extending the time for registering grants, etc. 

Section 1279 of The Code, as appears upon its face, is a re- (601) 
enactment of chapter 180, see. 1, of the Acts of 1870-71, and pro- 
vides that ('all grants of land in the State, or all deeds of conveyance 
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. . . required by law to be registered within or by a given time," 
and which "have not been proved and registered within or by such time, 
may be proved and registered within two years after the passage of this 
Code, under the same rules," etc. 

The Code was passed and ratified on 2 March, 1883. The Code, 
Vol. 11, page 601, sec. 3866, is as follows: "All the provisions, chapters 
and sections contained in this Code shall be in force from and after 
1 November, in the year of our Lord one thousand eight hundred and 
eighty-three, except only such parts thereof as to which a different pro- 
vision is expressly made therein." 

By the express provision in section 1279, the time is extended two 
years "after the passage" of The Code-that is, after 2 March, 1883, 
and not after 1 November, 1883. 

The Acts of 1881, ch. 313, extended the time two years from its ratifi- 
cation, 11 March, 1881, and, as we have seen, the provision in The 
Code, sec. 1279, was passed 2 March, 1883; so there was no intervening 
period of time when no law was in force allowing further time for the 
registration of grants, etc., as there was in the case of Scales v. Pewell, 
3 Hawks, 19, and Haughton d? Slade v. Roscoe & Gray, 3 Hawks, 21, 
relied on by counsel for defendants. 

The third exception cannot be sustained. 
There is no error. 
Affirmed. 

Cited: Lane v. Rogers, 113 N. C., 173; Wetherifigton v. Williams, 
134 N. C., 280; McGowan v. Davenport, ib., 536; Johmor~ v. Cameron, 
136 N. C., 244; Bonner v. Stotesbury, 139 N. C., 3; I n  re Bowling, 150 
N. C., 510; Zollicofer v. Zollicofer, 168 N. C., 329; Brown v. Adam, 
174 N. C., 493, 502, 503; I n  re Will of Saunders, 177 N. C., 157; 
Reece v. Woods, 180 N. C., 633; I n  re Harrison, 183 N. C., 460; Ins. 
Co. v. Jones, 191 N. C., 181. 

F. E. PATRICK v. THE RICHMOND AND DANVILLE RAILROAD 
COMPANY. 

Reference-When. Order for May be Vacated. 

1. The court will not vacate an order of reference, made by consent without 
the mutual assent of the parties thereto, unless a sufficient cause therefor 
is made to appear. 
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2. A reference was made to  two arbitrators, with a provision in the order 
for the substitution of alternates in the event the original referees, or 
either of them, could not serve. One of them declined, and the alternate 
for him, vainly trying to secure a meeting with the other, also refused 
to serve: Held, to be good cause for the court to vacate the order. 

THIS is an appeal from a judgment of Boykin, J., rendered at Spring 
Term, 1888, of the Superior Court of MECKLENBURG County, setting 
aside an order of reference to arbitrators, made at Spring Term, 1887. 

The order of reference was as follows: 
'(In this case it  is agreed between the parties that the whole matter in 

dispute, law and fact, be submitted to J. H. Dillard and M. E. 
Carter, as arbitrators, and if they disagree they may select an umpire, 
or they may select an umpire in the first instance to sit with them and 
hear the evidence and argument, but only to act finally in case of dis- 
agreement of the arbitration-the award of the arbitrators, or a majority 
of them, to be final and a rule of court. Arbitrators to sit and hear the 
case at Greensboro, N. C. I f  Judge Dillard declines the plaintiff selects 
R. H. Battle, and if Mr. Carter declines the defendant selects F. C. 
Robbins, as arbitrators." 

Upon the hearing plaintiff showed that Judge Dillard and Mr. Carter 
had both consented to act as arbitrators, but that Judge Dillard after- 
wards declined to act, and so notified the parties. That thereupon, Mr. 
Battle was notified of his appointment as alternate arbitrator 
and requested to act in the place and stead of Judge Dillard, (603) 
which he consented to do. That Mr. Battle then for some months 
endeavored to arrange with Mr. Carter for a hearing, but failing to 
hear from Mr. Carter, he also declined to act further, and on 6 Febru- 
ary, 1888, so notified counsel for plaintiff, and requested them to make 
known to the court his determination* to decline to act as arbitrator. 

There was no notice to the plaintiff, either from Mr. Carter or the 
defendant, that Mr. Carter had at any time declined to act, nor did he 
ever so decline. 

Neither the plaintiff nor Mr. Battle ever communicated with .Mr. 
Robbins, the alternate arbitrator selected by the defendant, with regard 
to the hearing of the case before him as such alternate, nor was Mr. 
Robbins ever requested by defendant to act as arbitrator. 

On 14 March, 1888, during the term at which the motion was made, 
Mr. Carter notified defendant's counsel that he had "sometimes since" 
written to Mr. Battle, agreeing to serve as one of the arbitrators, but 
had been informed by Mr. Battle that he, Battle, had declined to act 
further. He further stated that he, Carter, was still willing to serve. 
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Upon the foregoing facts his Honor Judge Boykin struck out the order 
of reference, and the defendant appealed. 

The defendant stated as grounds of exceptions : 
1. That the court had no power to strike out the order of reference, 

i t  being a reference by consent, or to arbitrators. 
2. That the facts did not warrant the exercise of such a power, if i t  

existed. 

A. M. Lewis  and C. W. Ti l l e t t  for p la in t i f .  
D. schenck  and C. M.  Busbee for defendant. 

DAVIS, J., after stating the case: Except in cases of compulsory 
reference, under section 421 of The Code, issues in  an action, whether 

of fact or of law, or both, can only be referred upon the written 
(604) consent of the parties. The Code, sec. 420. The order of refer- 

ence entered of record by consent of parties is a sufficient com- 
pliance with the statutory requirement in  regard to the written consent. 
W h i t e  v. Utley,  86 N. C., 415. 

The settlement of controversies by reference has always been regarded 
with favor, and while under the old practice the consent of the parties 
was essential to the making of the order, except in  matters of account 
in  actions against executors, administrators, guardians and sheriffs, or 
other officers, or in  courts of equity, yet when once made it could not be 
annulled by the act of the parties. I t  might be revoked by operation 
of law; as for instance, the death of one of the parties; and the court 
might rescind it as a matter of course by the wish and consent of the 
parties; but the courts would not set aside orders of reference when 
once made by consent a t  the instance of one party against the wish of 
the other, unless for good and sufficient reason shown. T y s o n  v. Robin- 
son, 3 Ired., 333. 

I n  P e r r y  v. T u p p e r ,  77 N.  C., 413, i t  was held that the court could 
not, after a reference by consent, "withdraw the trial of the controversy 
from the tribunal voluntarily selected by the parties without their 
mutual consent, except for good and sufficient cause assigned and made 
to appear to the court." I t  was said in  that case: "The death of the 
referee would terminate the reference, and for a sufficient cause the 
judge may do it, but not otherwise." 

The court had the power to strike out the order of reference for good 
and sufficient cause. Did the facts in the case before us warrant the 
exercise of such power ? 

While the case on appeal does not state sufficiently the findings of 
fact upon which the order of reference was stricken out, i t  sufficiently 
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appears that John H. Dillard and R. H. Battle successively declined to 
act, and we must consider the facts as thus found. The court has 
no power to compel the referee to act, and "as the consent extends (605) 
not only to the terms of the reference, but to the person of the 
referee," (White v. Utkey, supra) i t  has no power, without consent, to 
substitute other referees. 

This being so, if the court had no power to set aside the order of 
reference, a trial  might be defeated entirely, and we think the facts 
warranted his Honor in  setting aside the order of reference. 

Affirmed. 

Cited: Smith v. Hicks, 108 N. C., 251; Lance 11. Russell, 157 N. C., 
453. 

C. M7. LESTER v. G. S. HOUSTON AND JOHN D. BROWN. 

Constitution-Mechanics' and Laborers' Liens-Contractor and Xub- 
contractor-Application of Payments. 

1. In the application of payments the creditor may, and if he does not, the 
law will, appropriate them to the most precarious debt, in the absence 
of any direction to the contrary from the debtor. 

2. Where payments are made upon a running account they will be applied to 
the preceding debit items in the order of their date. 

3. The constitutional provision for giving to mechanics and laborers liens 
for their work, and the statutes enacted in pursuance thereof, and also 
giving liens for materials furnished, extend to and embrace contractors 
who do not themselves perform the labor or furnish the materials used, 
but procure it -to be done through the agency of others. 

4. The lien given to subcontractors by the statute of 1880-The Code, secs. 
1801-180&does not supersede that in favor of the contractor, but only 
gives it a preference to the extent of the amounts which may be due the 
subcontractor, provided it does not exceed the sum which may be due 
the original contractor. 

THIS is a civil action, which was tried before Boylcin, J., a jury being 
waived, at  February Term, 1888, of MECKLENBURG County. 

The action was instituted to recover an  alleged balance due 
upon a contract for the construction of a house a t  Davidson Col- (606) 
lege, and to enforce a lien upon the premises against the defend- 
ant Houston and his codefendant Brown, to whom the property had 
been conveyed in  trust to secure creditors. 
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A jury trial was waived and the judge found the following facts: 
1. That a contract was entered into between daintiff and defendant 

Houston as set out in the complaint, and in pursuance and fulfillment 
thereof the plaintiff did, during the months of February, March, April, 
May, June, July, August, September, October, November and Decem- 
ber, 1886, furnish the necessary materials to build the said buildings, 
and from said materials to cause to be built upon the premises described 
in the complaint the houses therein described; 

2. That the materials so furnished and the work and labor done in 
building the house were reasonably worth the sum of two thousand six 
hundred dollars. 

3. That of the work and labor performed, the plaintiff, from time to 
time, worked and labored as a mechanic in framing the house, putting i t  
up, making window frames and the like, for the space of three months 
in all, and his services for the manual labor performed by him was worth 
the sum of seventy-five dollars per month. 

4. That the balance of the work and labor was performed by me- 
chanics employed by plaintiff, he planning and supervising the construc- 
tion of the buildings, and he visited the place at intervals of two to three 
weeks on an average for the purpose of working on said buildings and 
of supervising and directing the work; that during the time the houses 
were being built he resided in Catawba County, some twenty miles from 
Davidson College. 

5. That during the time he was having the Houston house built at 
Davidson College he also had a contract to build a house at Statesville, 

in Iredell County, and one in Catawba County, and the work on 
(607) these two houses was being done at the same time as the work on 

the Houston house. 
6. That from time to time the defendant Houston made payments on 

account to the plaintiff; that the parties came to an accounting on 15 
December, 1886, when it was found that the balance' set forth in said 
account was due to the plaintiff, and a due bill given therefor; that on 
the accounting it was found that all the materials were paid for. 

7. That on 13 January, 1887, the defendant Houston executed and 
delivered to his codefendant Brown a deed conveying the premises de- 
scribed in the complaint, together with other property, in trust to secure 
the payment of preferred debts other than the plaintiff's, to about the 
sum of five thousand dollars, and then, if any residue, to be distributed 
pro rata amongst the other creditors of said Rouston, which said deed 
of trust was duly registered in said county on 14 January, 1887. 

8. That the "incidental" $349.97 in the statement made on settlement 
was for board of self and work performed in getting materials for said 
buildings. 

474 



N. C.] SEPTEMBER TERM, 1888. 

9. That the plaintiff, on 24 January, 1887, filed a lien in the office of 
the clerk of the Superior Court of Mecklenburg County. 

10. That there was no evidence that plaintiff waived his lien. 
Thereupon the court adjudged : 
"1. That the plaintiff is entitled to recover of the defendant Houston 

the sum of seven hundred and seventeen 83/100 dollars with interest on 
the same from 15 December, 1886. 

2. That the plaintiff has still subsisting a valid lien upon the prem- 
ises described in the complaint to the amount of the said sum still 
due, and is entitled to have said lien enforced against both the defend- 
ants, as prayed for in the complaint"; and directed a formal 
judgment to be entered in pursuance thereof, which was done, (608) 
from which defendants appealed. 

The defendants excepted to his Honor's conclusions of law as fol- 
lows : 

1. That his Honor has decided that plaintiff is entitled to a lien 
on the property described in the complaint for the amount claimed 
by plaintiff, as set forth in the second conclusion of law. 

2. That his. Honor has concluded as a matter of law that plaintiff 
is entitled to a lien .on said property for more than the value of 
plaintiff's manual labor and work-that is, seventy-five dollars a 
month for three months. 

3. That his Honor should have concluded as a matter of law that 
the plaintiff is not entitled to a lien on said property for any amount 
claimed by him, and certainly for not more than his individual manual 
work and labor-that is, $225. 

C. W.  Ti l l e t t  for plaintiff. 
Burwell  & W a l k e r  (filed a br ie f ) ,  for d e f e h n t s .  

SMITH, C. J. Excepti0.n I. The entire indebtedness incurred by the 
defendant is found to amount to $2,587.71, and the partial payment to 
$1,864.88, showing a balance due the plaintiff on 15 December, 1886, 
of $722.83, for which sum (again reduced by five dollars) the defend- 
ant Houston gave a certificate in these terms: 

"This is to certify that I am indebted to C. H. Lester in the sum 
of seven hundred and seventeen dollars and eighty-three cents, balance 
due for building house at Davidson College. This 15th day of De- 
cember, 1886. G. 8. HOUSTON." 

On this accounting all the materials were found to have been paid 
for in the credits. 
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(609) I n  this adjustment all the charges preferred were admitted 
to be correct, and the defendant not designating before, or then, 

how the payments should be applied to the residue of the debt outside 
of that incurred for materials, left the creditor to apply them, even 
if not by law so appropriated, to the items, if any, not secured by a 
lien, and this confines the sum demanded in the action to the unpaid 
charges for labor performed upon the premises, and thus eliminates 
from the controversy such as are resisted as not entitled to the lien. 
The creditor may, and if he does not the law will, apply the money 
paid without direction to the most precarious debt. Ramsour v. Thomas, 
10 Ired., 165; Moss v. Adam, 4 Ired. Eq., 42; Jedcim v. Beal, 70 
N. C., 440; Sprinkle v. Martin, 72 N. C., 92. 

I f  the payments were upon a running account the credits would 
be appropriated as made to the preceding charges, to wit: the first 
item of the debit side discharged by the first item on the credit side. 
Jenlcim v. Smith, 72 N. C., 296. The same general ruling is made 
in Boyden v. Bank, 65 N.  C., 13; modified, however, in the case of a 
transition from one to another currency which are of different values. 

This brings us to the consideration of the proposition contended 
for by defendants, which interprets the statute (The Code, see. 1781) 
as giving the lien to mechanics and laborers as such, who themselves 
so work, and refuscs it to cpntractors by whom they are employed 
and for whom they render service. 

The Constitution requires the General Assembly to "provide by 
proper legislation for giving to mechanics and laborers an adequate 
lien on the subject-matter of their labor." Art. XIV, see. 4. And the 
statute gives the lien "for the payment of all debts contracted for work 
done on the same or material furnished." The Code, see. 1781. I n  
the construction of this section it is declared, in Wilkie v. Bray, 71 

N. C., 205, that '(in order to create the lien, the circumstances 
(610) must be such as first to create the relation of debtor and creditor; 

and then it is for the debt that he has the lien." 
The effect of this ruling, which makes the statutory lien an incident 

to and the offspring of the contract out of which the indebtedness 
springs, and confines it to the party to the contract, made at June 
Term, 1874, was followed by the enactment of 29 March, 1880, entitled 
"An act to give subcontractors, laborers and material men a lien for 
their just dues," the provisions of which constitute sections 1801, 1802 
and 1803 of The Code in chapter 41. 

I t  was not intended to supersede the lien of the contractor, for it 
in direct terms gives the lien in favor of subcontractors, laborers and 
material men a preference over "the mechanics' lien now provided by 
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law," and provides that when notice is given, the aggregate of such 
liens shall not exceed the amount then due the original contractor. 

The legislation is intended to extend the remedy to those who work 
or furnish materials from which the owner derives a benefit in the 
improvement of his property, even where there are no contract 
relations between them and the owner, and enable them to secure, in 
order to the payment of what is due them, the indebtedness due from 
the debtor to the contractor. 

Whatever may be the ruling in other states in  the construction of 
such a statute as may be there in  force, it is quite manifest that ours 
gives to the contractor, under whom his employees and agents work, 
the lien provided in section 1781, and though subordinated to the lien 
of the latter, and only displaced when its eAforcement would be 
prejudicial to them, when these are paid the contractor's lien becomes 
absolute and unconditional. Such is the result of our legislation upon 
the subject, and similar views are taken by the authors, Phillips and 
Kneeland, who have written on the subject of Mechanics' Liens. 

Says the first named author, quoting from the opinion of (611) 
the Court delivered in the case of Woodbury v. Grimes, 1 Cal., 
100, in  reference to a law whose terms are very like our own: "Now, 
a debt cannot be due except upon a contract, express or implied, and 
therefore the act assumes the existence of a contract, but does not 
create it.'' Phill. Mech. Liens, see. 28. 

H e  defines the contractor as "one who agrecs to do anything for 
another," and adds that "this general term, however, as will be seen, 
has been held to include either those who have made contracts directly 
with the owner of the premises or those who have contracted with the 
contractors." Sec. 40. H e  thus describes a subcontractor: "One 
who has entered into a contract, express or implied, for the perform- 
ance of an act with the person who has already contracted for its 
performance." Sec. 44. The other author uses language of similar 
import, and says: "Although the original contractor may sublet his 
entire contract, and neither himself performs labor or furnishes 
materials in  a literal sense, yet he will be entitled to a lien, for each 
subcontractor is an  agent for the performance of a portion of the 
entire contract, and the act of the agent is i n  law the act of his 
principal." Kneeland, Mech. Liens, sec. 3. 

Again, he defines subcontractors, laborers and material men, and 
says they are all "specially provided for in all the existing statutes 
of this state (New York), and i t  makes no difference in  what degree 
they stand to the original contractor, provided the work or material 
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was rendered specially for the building on which the lien is sought." 
. . . "Neither the owner, the contractor, nor any subcontractor 
can be compelled by such proceeding to pay any third party a greater 
sum than that due to the person with whom he has contracted." Sec. 4. 

The case-Winder u. CaldwelZ, 14 Howard U. S., 438-cited for 
appellant, decided upon the words of a statute altogether dif- 

(612) ferent, is not applicable, and if it were, we are not disposed 
to follow it. 

The filing of the claim and its specifications, in  order to perfect the 
lien, seem to pursue the statutory requirements, and are not questioned 
by the appellant. As this lien has precedence of all other liens, in- 
cumbrances which attach to the property subsequent to the time at 
which the work was commenced, i t  is superior to the title acquired 
under the deed to the defendant Brown, and must prevail over it, 
according to the statute. Section 1782, as construed i n  Burr  v. 
MazcZtsby, 99 N. C., 263. 

There is no error, and the judgment must be 
Affirmed. 

Cited: Wallace v. Grizzard, 114 N. C., 495; Burnett v .  Sledge, 129 
N. C., 120; Cox v. Lighting Co., 152 N. C., 167; Stone v. Rich, 160 
N. C., 164; Mfg. Co. v. Andr-ews, 165 N. C., 292; Scheflow v.  Pierce, 
176 N. C., 94. 

MARY E. BOWDEN v. A. B'. BAILES. 

1. Where the party to an action upon the trial was guilty of such gross mis- 
behavior as induced the court then to issue a rule against him to show 
why he should not be attached for contempt: Held, that whatever preju- 
dice he may have suffered thereby in the minds of the jury was attributa- 
ble to his own fault, and it was not error to refuse him a new trial. 

2. In an action by a woman for slander, for words alleged to have been 
spoken, amounting to a charge of incontinency, the plaintiff may, in the 
abscence of proof of actual special damages, recover compensatory dam- 
ages; and upon proof that the words were spoken wit11 malice, or that 
the conduct of the defendant was marked by gross and wilful wrong, or 
was oppressive, vindictive damages may be awarded. 

3. In such action it is not necessary that the complaint should allege that 
the words were "wantonly and maliciously" uttered. 
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THIS is a civil action, which was tried before Boykin, J., at (613) 
Spring Term, 1888, of MECKLENBURG Superior Court. 

The complaint charges that the defendant, on divers occasions, falsely 
and maliciously spoke of and concerning the plaintiff the defamatory 
words set out in the different causes of action therein contained, imput- 
ing incontinency; and so, upon issues, the jury find and assess her 
damages, by reason thereof, at one thousand five hundred dollars. 

Upon the trial one Edwards, after objection, was allowed to testify 
to the pecuniary condition of the defendant, and to this his counsel 
entered an exception which, in this court, was abandoned as untenable. 
Adcock v. Marsh, 8 Ired., 360; Reeves v. W i m ,  97 N. C., 246. 

The defendant became a witness on his own behalf, and during his 
examination grossly misbehaved, repeatedly testifying to irrelevant 
matt'ers in spite of protest of plaintiff's counsel and of his own, and in 
disregard of the judge's order to desist. During the opening speech 
of plaintiff's counsel, and while he was adverting to defendant's con- 
duct, the latter raised his hand and shook his finger at the speaker. 
During the closing argument for the plaintiff, when counsel was 
contrasting the testimony of defendant with that of his own witnesses, 

.defendant rose and, "in an insolent and threatening manner," de- 
manded: "Do you dispute my word?" and was answered, ('Yes, I do, 
most emphatically." So, after argwment, while the judge was about 
to begin his charge, defendant asked: "Your Honor, may I speak a 
word?" and received the reply, "No, sit down", which he did. 

Thereupon, the judge, addressing his counsel, said: "Gentlemen, I 
give you notice of a rule on your client to show cause why he should 
not be attached for contempt, to be heard on next Monday morning." 

This remark was excepted to as calculated to prejudice defendant's 
case before the jury. 

The remaining exceptions are to the following charge: 
"If the words were spoken by defendant, as charged, the plaintiff 

is entitled to some damages. If the jury should find that the 
words were spoken by defendant of the plaintiff, as charged, (614) 
but that the defendant, in so speaking them, was not actuated 
by any actual malice, then the plaintiff is entitled to recover compensa- 
tory damages only, by which is meant such damages as will compensate 
plaintiff for any injury to her character which you may find from 
the evidence she has sustained by reason of the words so spoken. 

On the other hand, if the jury should find that the words charged 
were spoken by the defendant of the plaintiff, and that the defendant, 
in so speaking them, was actuated by actual malice, they may award 
exemplary or vindictive damages; and so they may award exemplary 
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or vindictive damages if they should find from the evidence that the 
words were spoken by defendant, as charged, and that the conduct 
of defendant was marked by gross and wilful wrong, or was oppressive; 
and, in estimating the amount of damages, if the jury should find that 
the words were spoken, as charged, and that they were spoken with 
malice, they would consider the evidence as to the pecuniary condition 
of defendant for the purpose of determining the amount of damages to 
be awarded. I n  estimating the amount of damages, the jury may 
consider in mitigation thereof the evidence tending to prove the bad 
character of the plaintiff. By exemplary or vindictive damages is 
meant such damages as are given, not merely as pecuniary compensa- 
tion for the loss actually sustained by plaintiff, but likewise as a kind 
of punishment to the.defendant, with the view of preventing similar 
wrongs in future." 

I n  conclusion, his Honor instructed the jury that they might 
consider, in mitigation of damages, the reports in the neighborhood 
derogatory to the character of the plaintiff. 

The defendant entered a rule for a new trial upbn the exceptions 
above stated and to the charge to the jury as follows: 

(615) 1. That his Honor charged the jury that if the words were. 
spoken of the plaintiff, as set forth in the complaint, she would 

be entitled to recover at least nominal damages. 
2. That his Honor charged the jury that in assessing damages they 

might consider the plaintiff's character. 
4. That his Honor charged the jury that in assessing the amount 

of damages they consider both the alleged bad character of the plaintiff 
and the pecuniary condition of the defendant. 

5. That his Honor charged the jury that if no actual malice was 
shown, the plaintiff was entitled to recover compensatory damages. 

6. That his Honor charged the jury that if the conduct of the 
defendant was marked by gross and wilful wrong, or was oppressive, 
the jury might award exemplary or vindictive damages. 

7. That his Honor charged the jury that if actual malice was 
shown, the plaintiff might recover exemplary or pecuniary damages. 

8. That his Honor charged the jury that if they should find that 
plaintiff's reputation or character for chastity was not good, they could 
consider that fact in mitigation of damages. 

There was a judgment in accordance with the verdict, and the 
defendant appealed. 

C. W. Tillett for plaintiff. 
J. B. Batchelor and John Devereux, Jr., for defendant. 
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SMITH, C. J., after stating the case: We recapitulate the evidence 
of what transpired, which shows great forbearance on the part of the 
judge in tolerating such conduct, and will only say that if the defend- 
ant suffered, it was in consequence of his own de6ant manner and 
conduct, of which he cannot complain. 

The various exceptions to the charge may be grouped into (616) 
a few propositions of law, the disposition of which will be an 
answer to all. 
1, There is error in the instruction that in the absence of actual, 

by which we understood special damages, the plaintiff may recover 
such as are compensatory only. 

2. Also in the instruction that if malice was proved in the utterance 
of the words, or the conduct of the defendant was marked by gross 
and wilful wrong or was oppressive, the jury may award exemplary 
damages. These we will now consider: 

1. As under the statute the charge of incontinency made against an 
innocent woman, in whatever words written or spoken, conveyed to 
the hearer, is per se actionable, their utterance must be followed by 
the same consequence as to damage as the publishing of other defama- 
tory imputations, and this we take to be the meaning of the instruction 
as to actual damages. 

2. We discover no just grounds of complaint in what is said in regard 
to vindictive or punitory damages, when the circumstances stated 
accompany the defamatory imputations or they are prompted by 
malice. 

I n  respect to a slander prompted by express malice for which 
punitory damages may be awarded, the law is well settled, and we are 
content to refer to a single case recently decided-Sowers v. Sowers, 
87 N. C., 303. 

Nor do we see any reason why this may not be so when the slander 
is accompanied with acts of oppression or a wilful wrong and in- 
difference to its consequences to the injured party, for these but 
emphasize the malicious spirit which prompts them. 

I t  is suggested in the argument that the slander should be wuntordy 
as well as maliciously spoken, and the complaint should so aver. 

We do not concur in this view. The statute in the operative part 
is explicit and positive that "any words written or spoken of 
a woman which may amount to a charge of incontinency shall (617) 
be actionable." (The Code, see. 3763.) The language is 
unlike that used in section 1113, which makes "art attempt in a wanton 
and malicious manner to destroy the reputation of an innocent woman 
by words written or spoken which amounts to a charge of incontinency" 
a misdemeanor. 
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S o  t h a t  t o  constitute t h e  cr iminal  a t t empt  other  averments must  be 
made  t o  give it t h e  character  of a n  indictable offense, not  required i n  a 
civil  suit .  S. v. Claywell, 98 N.  C., 731. 

W e  find n o  e r ror  i n  t h e  record, a n d  t h e  judgment mus t  be 
Affirmed. 

Cited: Brooks v. R. R., 115  N.  C., 625; Tucker v. Winders, 130  N. C., 
1 4 7 ;  Stanford v. Grocery Co., 1 4 3  N.  C., 428;  Gray v. Cartwright, 1 7 4  
N. C., 51; Cotton v. Fisheries Co., 1 8 1  N. C., 1 5 2 ;  Baker v. Winslow, 
1 8 4  N. C., 6. 

CHAPEL HENDRICK v. THE CAROLIXA CENTRAL RAILROAD 
COMPANY. 

Eminent Domai~Damage+Assessment-Carolina Central Railroad 
Company-Statute Limitations-Condemnation of L a n h .  

1. The Carolina Central Railroad Company, by virtue of the statutes under 
which i t  was organized, and the titles acquired under the judicial sales 
of the Wilmington and Charlotte Railroad Company, the Wilmington, 
Charlotte and Rutherfordton Railroad Company, and the Carolina Cen- 
tral Railway Company, became the owner of all the rights, powers, privi- 
leges, etc., of those corporations, and likewise became liable for all dam- 
ages and assessments on account of the appropriation of lands of indi- 
viduals for the right o f  way. 

2. Although the right of way was located by one of the preceding companies 
. in 1856 on a tract of land, and work was done on adjacent lands, but the 

road was not filzished more than two years before action began by the 
landowner for damages, such owner was not barred of his remedy for 
compensation, notwithstanding he may have acquired his title since the 
location. 

3. The landowner will be entitled to  have included in his assessment dam- 
ages for  injuries to lands adjoining those upon which the railroad is 
constructed. 

(618) THIS i s  a s u m m a r y  proceeding f o r  t h e  assessment of damages, 
heard  by  MacRae, J., upon  case agreed, a t  August  Term,  188'7, 

of CLEVELAND Super ior  Court.  
T h i s  is  a s u m m a r y  appl icat ion of t h e  plaintiff, c laiming damages 

f r o m  t h e  defendant ra i l road  company, occasioned b y  t h e  location a n d  
construction of t h e  ra i l road  of t h e  la t ter  over a n d  across t h e  lands of 
t h e  fo rmer  a s  allowed b y  t h e  statutes (Acts 1854-55, ch. 225, secs. 26, 
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27, 28; Acts 1872-73, ch. 75, secs. 9, 10, 11, 15; Acts 1881, ch. 5, see. 1; 
The Code, secs. 697, 698, 1943, 1946), in which plaintiff prays that the 
court appoint commissioners to assess damages to him, etc. The de- 
fendant filed its answer to the petition, denying the plaintiff's alleged 
rights, etc. 

I n  term time the parties agreed upon and submitted the facts of the 
matter of the proceeding to the court for its judgment thereupon, and 
the following is a statement of the facts agreed upon: 

"1. That plaintiff is the owner of the land described in the complaint, 
and traces of his title through intermediate conveyances from John and 
William Forbis' heirs, who owned i t  in 1856, and back to the State of 
North Carolina. Plaintiff acquired his title in the year 1878. 

2. That in the year 1856 the Wilmington, Charlotte and Rutherford 
Railroad Company, a corporation created and organized under the laws 
of North Carolina, as hereinafter stated, in locating its line of railroad 
from Wilmington to Rutherfordton, crossed the land described in the 
complaint, and staked out the line of its railroad at the places for which 
plaintiff now claims his damages in this action; that said railroad com- 
pany about the year 1859 or 1860 caused work to be done at various 
points upon its said route between Shelby and Rutherfordton, excava- 
tions and embankments for building and operating its railroad along 
said route, and some upon the William Forbis land in 1856 (the heirs 
of William Forbis were nonresidents and minors), but upon the lands 

- in  complaint no work was done, except the staking by the sur- 
veyors, and some excavations were also made upon said route (619) 
about one thousand feet east of where said line of route struck 
the eastern line of plaintiff's tract; that upon said route of line there 
was also work done west of plaintiff's land upon a stone quarry, located 
upon the said right of way; that other work was done at various other 
points upon said right of way, between Shelby and Rutherfordton; that 
except upon the William Forbis land, as above stated, no work was done 
upon the right of way over the land of the plaintiff described in the 
complaint, except that where the same was originally taken, located and 
surveyed in 1856, the said roadbed was staked out by the surveyors; 
and ever since then and up to the fall of 1885, a part of said right of 
way so staked out over plaintiff's land remained in its original timber 
growth, and the remaining portion has been continuously cultivated by 
plaintiff and those under whom he claims. 

3. That except as hereinbefore stated no work was done by said W., 
C. & R. R. R. Co., or any of its successors, upon said right of way on 
plaintiff's land described in the complaint, until the fall of 1885, when 
the defendant finished its railroad thereon. 
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4. That before the commencement of this action the plaintiff made 
regular demand of the defendant for damages claimed by him, and they 
were unable to agree upon the same. 

5. That neither the plaintiff nor any one under whom he claims title 
has ever granted or contracted in any way the said right of way to de- 
fendant, nor to any corporation under which it claims. 

6. That the Wilmington and Charlotte Railroad Company was a cor- 
poration, created by an act of the General Assembly of North Carolina, 
ratified 13 February, 1855, entitled 'An act to incorporate the Wilming- 

ton and Charlotte Railroad Company'; that this corporation 
(620) was succeeded by the Wilmington, Charlotte and Rutherford 

Railroad Company, being the same corporation which took and 
located the said right of way as hereinbefore stated, which was created 
and organized by an act of the General Assembly of North Carolina, 
ratified 14 February, 1885, and entitled 'An act supplemental to an act 
passed at the present session of the General Assembly, entitled an act to 
incorporate the Wilmington and Charlotte Railroad Company'; that 
under a judgment and decree for foreclosure of a mortgage obtained at 
January Term, 1873, of the Superior Court of New Hanover County, 
N. C., the corporate franchises, roadbed and all other property of 
said W., C. & R. R. R. Co. was sold at public sale, when one Timothy 
H. Porter became the purchaser, and on 25 April, 1873, the commis- 
sioners, duly appointed by said court, Edwin E. Burnes and others, 
executed a deed to said Porter, conveying the franchises, roadbed and 
all the property of said W., C. & R. R. R. Go., which deed was duly 
proven and registered in said county of New Hanover on 3 May, 1873; 
that by virtue of the act of the General Assembly of North Carolina, 
ratified 20 February, 1873, entitled 'An act to incorporate the Carolina 
Central Railway Company,' the Carolina Central Railway Company 
was created and duly organized and became vested with the powers and 
rights therein stated, as to the purchase of the said W., C. & R. R. R. Co., 
its franchises, roadbed and other property; that on 17 May, 1873, said 
Timothy H. Porter and wife sold and conveyed by deed the franchises, 
roadbed and all other property of said W., C. & R. R. R. Co. purchased 
by him at said foreclosure sale as aforesaid, to the Carolina Central 
Railway Company, which deed was duly proven and registered in said 
county of New Hanover. Under a judgment and decree for foreclosure 
of a mortgage rendered by the Superior Court of New Hanover County, 

N. C., on 15 March, 1880, the property, rights and franahises of 
(621) the said Carolina Central Railway Company (being covered by 

said mortgage) were sold at public sale on 31 May, 1880, by 
Nathan A. Steadman, Jr., and Junius Davis, commissioners duly ap- 
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pointed, and when F. 0. French and others, as a committee for certain 
bondholders, were the last and highest bidders and purchasers, who, 
exercising the right granted to them by the act of the General Assem- 
bly of North Carolina, ratified 1 March, 1873, entitled 'An act to regu- 
late mortgages by corporations, and sales under the same,' designated in 
the deed which was made then by the commissioners, in pursuance of 
said decrees in said cause and their said purchase, the manner and style 
under which they wished to be known as a corporation, which was 'The 
Carolina Central Railroad Company,' the defendant in this cause, and 
which corporation was duly organized in accordance with said act last 
mentioned; the said deed was duly executed 25 June, 1880, and duly 
registered in said county of New Hanover. 

To prevent disputes as to the organization of defendant under said 
purchase and deed, the General hsembly of North Carolina passed an 
act entitled 'An act to perfect the organization of the Carolina Central 
Railroad Company,' which was ratified 18 January, 1,881; that the pro- 
ceedings in which the said judgments and decrees of foreclosure of mort- 
gages were made, and the sales thereunder, and the said deeds executed 
in pursuance thereof, are regular and according to the course and prac- 
tice of the courts. 

8. That the right of way from Wilmington to Rutherfordton, passing 
on the land in complaint, described hereinbefore in this agreement of 
facts mentioned, and taken and located by said W., C. & R. R. R. Co., 
was done according to the provisions and in pursuance of the powers to 
said corporation by its said charter, and work other than that herein- 
before stated was done upon said right of way at various points, 
excavations and embankments, etc., between Shelby and Ruther- (622) 
fordton, in tho year 1870, but no work was done upon that por- 
tion of said right' of way across plaintiff's land described in the com- 
plaint, except as hereinbefore stated." 

Thereupon, the court made an order appointing commissioners to 
assess the damages of the plaintiff, etc., and the defendant excepted. 

The commissioners so appointed made report, to which there was no 
exception, assessing the plaintiff's damages at  $340. The court gave 
judgment in his favor for that sum, and the defendant appealed. 

W. P. Bymrn for plaintiff. 
T. H. Cobb and John Devereux, Jr., for defendant. 

MERRIMON, J., after stating the case: The assignment of error is so 
indefinite that we can scarcely discern what i t  is. 

485 



I N  THE SUPREME COURT. [I01 

As well as we can learn, the appellant insists that its right of way 
across the appellee's land mentioned was acquired by force of the 
charters and the long possession of the former corporations under which 
it claims, and through which it derives its title to the same; that if 
any right to damages ever arose on account of such right of way across 
the appellee's land, i t  arose long before he became the owner thereof, 
and in  favor of the former owner thereof under whom he claims, and 
therefore the appellee cannot maintain this proceeding. I t  further 
insists that if such corporation, or any one of them, was liable in the 
past for such damages, i t  is not; that it did not succeed to such liabili- 
ties, and that the defendant's right, if he ever had any, is barred by 
the statute of limitations. 

I n  our opinion the grounds of error assigned are unfounded, and the 
appellant is clearly liable for the value of the land-the damages- 
assessed against it. This appears from the nature of the rights, prop- 

erty and advantages i t  acquired, and the duties and obligations i t  
(623) assumed, b$ its creation and by its purchase of the right of way, 

and the other property of the corporations mentioned, from 
which i t  derives title mediately and immediately, and statutory pro- 
visions bearing upon and applicable to it. 

As appears, i t  is the successor, mediately, of "The Wilmington and 
Charlotte Railroad Company," afterwards styled "The Wilmington, 
Charlotte and Rutherford Railroad Company." The charter of that 
company (Acts 1854-55, sec. 28) provided, as to damages occasioned to 
individuals by the location and construction of its right of way, as fol- 
lows: "That in  the absence of any contract or contracts in  relation to 
the land through which said road or any of its branches may pass, signed 
by the owner thereof or his agent, or any claimant or person in pos- 
session thereof, which may be confirmed by the owner thereof, it shall 
be presumed that the land over which said road or aRy of its branches 
may be constructed, together with a space of one hundred feet on each 
side of the center of said road, has been granted to said company by the 
owner or owners thereof; and the said company shall haye good right 
and title thereto, and shall have, hold and enjoy the same so long as 
the same shall be used for the purposes of said road, and no longer, 
unless tha person or persons owning the land at the time that part of 
the said road which may be on said land was finished, or those claim- 
ing undm him, her or them, shall apply for an assessmend of the value 
of said lands, as hereinbefore directed, within two years next after that 
part of said road which may be ort the said land was finished," etc. 

The immediate successor of the last company was ('The Carolina 
Central Railway Company," and its charter (Acts 1872-73, ch. 75, sees. 
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11, 15) contains the same provision last above recited, and i t  is author- 
ized to purchase the property of "The Wilmington, Charlotte and Ruth- 
erford Railroad Company," and to succeed to and "thenceforth have, 
hold, possess and be entitled to the said railroad, extendingfrom 
Wilmington to Rutherfordton, about two hundred and fifty (624) 
miles, and its contracts, franchises, rights, privileges alzd immu- 
nities, and all the estate and property of every description, real and 
personal, belonging to the said Wilmington, Charlotte and Rutherford 
Railroad Company, and by such purchase the said company hereby in- 
corporated shall acquire all the rights, privileges and immunities con- 
ferred on the Wilmington, Charlotte and Rutherford Railroad Com- 
pany by its charter and amendments made thereto." 

The appellant is the immediate successor of the last above named "The 
Carolina Central Railway Company," taking and having the name "The 
Carolina Central Railroad Company." The latter was organized and 
purchased the right of way, other property and franchises of the former 
under authority conferred by a power of sale contained in a mortgage 
foreclosed as allowed by the statute (The Code, secs. 697, 698)) and its 
organization was ratified and made effectual by the subsequent statute 
(Acts 1881, ch. 5, sec. I ) ,  and it is therein expressly "declared to be a 
lawful corporation, succeeding to and legally possessed of all the rights, 
powers, privileges and franchises which were owned and possessed by the 
former corporation, the Carolina Central Railway Company, on and 
prior to the day of sale, to wit, 31 May, 1880," and its right to the 

1 right of way is again ratified by the statute (Acts 1885, ch. 239, see. 4). 
The statute (The Code, sec. 698) above cited applies to the appellant 

as to its organization, rights and duties as the successor of "The Caro- 
lina Central Railway Company," and it provides among other things 
that "the corporation created by or in  consequence of such sale and 
conveyance shall succeed to all such franchises, rights and privileges, 
and perform all such duties as would have been or should have been 
performed by the first corporation but for such sale and conveyance, 
lqave only that the corporation so created shall not be entitled to 
the debts due to the first corporation, and shall not be liable for (625) 
any debts of or claims against the first corporation," etc., etc. 

This resume of the facts and the statutory provisions applicable 
show that the appellant is the successor of the two former corporations 
mentioned; that i t  has purchased and owns the property that formerly 
belonged to them respectively, in the order of their existence, including 
the right of way, and has succeeded to and become the owner of the 
franchises, rights, privileges and immunities that belonged to them, and 
i t  took such parts of the right of way located but not perfected in the 
condition and subject to the burdens incident to such perfection as they 
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came to it-that is, i t  had the right to perfect and complete its incom- 
plete right of way, and it became liable to pay damages to the lands of 
individuals occasioned thereby. I t  would be unreasonable and unjust 
to hold that i t  took the incomplete right of way free from liability for 
damages or the value of the land appropriated to individuals occasioned 
by perfecting it. There is nothing in the statutes applicable nor in  the 
nature of the matter that renders i t  necessary to so hold. Such liability 
grows out of the exercise of the rights, franchises, privileges and immu- 
nities the appellant purchased, and arises out of the exercise of them 
subsequent to the purchase. I t  purchased an incomplete railroad; in  
the exercise of its rights and powers to complete it, i t  was bound to pay 
for its incomplete right of way so far  as incomplete, as well as for the 
incomplete grading, cross-ties, iron, and other necessary things. 

The contention that any right to such damages or value of land ap- 
propriated accrued many years ago in  favor of a former owner of the 
lands mentioned, is pot tenable. No doubt such owners had a right to 

have damages or the value of the land assessed when the line of 
(626) the road was at  first located, and he might have insisted upon it, 

but he waived it, probably on the ground that the real damage 
had not then been done. But the statute gave the plaintiff the right to 
claim such damages. I t  (Acts 1854-55, ch. 225, sec. 28; Acts 1872-73, 
ch. 75, see. 11) provides, among other things, that "the person or per- 
sons owning the land at  the time that part of the railroad which may be 
on said land, or those claiming under him, he or them, shall (may) apply 
for an assessment of the value of said lands, as hereinbefore directed, 
within two years next after the part of said road which may be on said 
land was finished," etc. Such assessment embraces the damages; its 
effect is to give and perfect the right of way in  the railroad company, 
and to assess the value of the land taken under existing circumstances, 
as they affect the immediately adjoining lands. Thus, if the right of 
way taken would, in the use of it, very injuriously affect the adjoining 
lands, such fact would enhance the assessment. This is to be made in 
the light of the circumstances of the land, the value of which is assessed. 
The value assessed is really the damages contemplated by the statute. 

Neither the appellant nor either of its predecessors was bound to 
wait and allow the appellee or the former owner of the land to apply 
for such assessment; either of them might have made application when 
the line of the road was first located, or afterwards, to have the land 
for the right of way condemned. The statute makes ample provision in  
such respects. 

I t  thus appears that the appellant is liable for the value of the land- 
the damages-assessed, and that the statute gave the appellee, as the 
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owner of i t  at the time the railroad was finished, the right to apply for 
and have such assessment. , 

This proceeding was begun within two years next after the (627) 
road was finished, and is, therefore, not barred by the statute. 

There is no error. 
Affirmed. 

Cited: Beattie v. R. R., 108 N. C., 429; Dargan v. R. R., 113 
N. C., 599. 

WALTER BREM v. J. M. HOUCK AND WIFE, AND W. L. SAUNDERS, 
SECRETARY OF STATE. 

An injunction will not be granted to restrain the issuance of a grant, upon 
the ground of irregularity in the entries upon which it is to be based, 
upon the application of one who has not title himself to the premises, 
especially where it appears that whatever interests the parties may have, 
may be, without prejudice, presented and determined in an ordinary 
action to try the title. 

THIS is a civil action, pending in the Superior Court of MECKLEN- 
BURG County, heard upon a motion for an injunction before Boykin, J., 
in Chambers, on 2 March, 1888. 

The complaint alleges, in  substance, that on' 7 September, 1887, the 
defendant J. M. Houck irregularly entered two tracts of vacant land 
of the State situate in the county of Caldwell; that such entries were 
void because of irregularities specified; that thereafter, in  pursuance 
of such entries, warrants of survey were issued to the surveyor of the 
county named; that surveys of the land were made and certified to 
the Secretary of State for the purpose of obtaining a grant from the 
State for the lands; that the Secretary of State is about to issue a 
grant, etc.; that the plaintiff, in  the month of October, 1887, entered 
the same lands; that the same were surveyed for him according to 
law; that he intends to apply for a grant therefor if the Sec- 
retary of State shall not issue the grant to the defendant H. C. (628) 
Houck, as he ought not to do, etc. 

The Secretary of State is made a party defendant; he answers and 
submits to the court to determine his duty in  the matter. The other 
defendants answer, denying many of the material allegations of the 
complaint, etc. 
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The plaintiff demands judgment that the Secretary of State be 
perpetually enjoined by order of the court from issuing a grant for 
the lands, and that the defendant H. C. Houck be likewise enjoined 
from receiving such grant when issued, and that the alleged pretended 
entries be declared void, and for general relief. 

The court refused to grant an  injunction pending the action until 
the hearing upon the merits, and the plaintiff appealed. 

C. W.  Tillett for plaintiff. 
Attorney-General (and G. N. Folk, by brief), for defendants. 

MERRIMON, J., after stating the case: We are of opinion that this 
action cannot be maintained. The relief by injunction sought is not 
in  support of 'and ancillary to some primary equity of the plaintiff 
to be settled and established by the action. The plaintiff does not 
allege a cause of action of himself against the defendants, but a 
state of facts upon which he demands that the defendant, the Secre- 
tary of State, be restrained from issuing, and the defendant, H. C. 
Houck, from receiving a grant from the State for certain lands, to 
the end he may obtain a like grant for the same lands and not be 
embarrassed by a senior grant and a possible future litigation to 
have a right of himself, that may hereafter arise, settled in  his favor. 
H e  alleges no right of himself as against the defendants and invaded 

by the latter; at most, he seeks in  advance of the issuing of 
(629) the grant to have the entry of H. C. Houck settled adversely 

to him, so that his way to a grant for the lands may be clear. 
The court will not thus anticipate, settle and establish incipient 

rights of the plaintiff, especially when he can suffer no substantial 
wrong by a grant that may be issued by the State. The effect of the 
grant is simply to put any title to the land in the State out of it, and 
this not to the prejudice of any existing rights of the plaintiff'. I f  the 
grant that may be issued to the defendant Houck shall be founded upon 
insufficient entries, or such as are affected with fraud, the plaintiff, 
if he obtain a grant to the same land, will, at the proper time, have 
his remedy. Patterson v. Miller, 4 Jones Eq., 451; Harris v. Norman, 
96 N. C., 59; Pearson v. Powall, 100 N. C., 86. 

There is no error. 
Affirmed. 

Cited: Wool v. Saunders, 108 N. C., 736; Newton v. Brown, 134 
N. C., 445. 
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THE STATE EX. REL. D. V. RHODES v. J. W. HAMPTON. 

County Tremure~S:heriff-EEe~ctio"llcOfice-Vacancy-Vmted 
Right-County Commissiolte~s. 

1. The power conferred upon the boaid of justices of the peace by sec. 768 
The Code, in respect to the abolition and restoration of the office of 
county treasurer, may be exercised at any time and whenever, in the dis- 
cretion of the board, it may be thought desirable. 

2. I f  there is no person to fill the office at  the time of its restoration, there 
is a vacancy which may be filled, until next regular election, by the 
board of county commissioners. 

3. When the office is abolished the duties thereof devolve upon the sheriff 
of the county, who, however, has no such vested interest therein that 
may not be taken away by a restoration of the office and an appointment 
of another person to fill it. 

4. The election of a person to an offlce which does not exist, or in which there 
is no vacancy, is a nullity. 

THIS is a civil action, which was tried before Boykin, J., a t  (630) 
Spring Term, 1888, of POLK Superior Court. 

The object of this action, began on 21 March, 1887, is to compel the 
defendant, sheriff of Polk County, to surrender to the plaintiff the 
books, papers, moneys and other effects in  his hands belonging to 
the treasurer's office, and was tried upon the following agreed facts: 

That J. W. Hampton is sheriff of Polk County, North Carolina, 
and that since 1876 up to November, 1886, the said county had no 
office of treasurer, having abolished the same in  1876, and that the 
sheriff of the county had regularly performed the duties of treasurer; 
that in  1886 the board of commissioners of said county and the 
justices thereof, in regular meeting, had made the records (copies of 
which are set out below), as of the date appearing thereon. 

That at  the regular election, on the first Tuesday in November, 
said J. W. Hampton was elected sheriff, and one A. B. Thompson 
was elected by the people to fill the office of treasurer of said county. 

That the defendant J. W. Hampton, sheriff of said county, is now 
performing the duties of treasurer, and receiving the emoluments of 
the office, and refuses to surrender the same. 

By  order of the board the clerk of said board was instructed to 
notify the justices of the peace to meet on the first Monday in De- 
cember, 1886, for the purpose of voting for or against restoring the 
treasurer's office, as the vote that was taken today, allowing each 
and every justice of the peace to sign his name to an  instrument of 
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writing, instead of voting by ballot for or against restoring the office 
of county treasurer, was thought to be illegal. 

15 November, 1886. 
By order of the board, and after consultation with a few citizens 

present, and the newly elected county officers, it was, on motion, agreed 
to adjourn from day to day on account of bad weather, it being so bad 

that it was seemingly impossible for the bondsmen of the va- 
(631) rious county officers and other officers notified to attend, and 

the board agreed on Monday for receiving bonds. And also a 
few justices of the peace met, and, without organizing adjourned, 
and clerk instructed to notify the justices of the peace to meet on 
Monday, the 13th inst., for the purpose of voting for or against 
restoring the county treasurer's office. 

6 December, 1886. 
The board of county justices of the peace met, and in convention 

assembled did, by their votes, restore the county treasurer's office, and 
the newly elected treasurer was notified to file a justified bond by 
the first Monday in January, 1887. 

The vote for restoring ................................................................ 15 
The vote against restoring ........................................................ 0 

13 December, 1886. 
By the failure of A. B. Thompson, the duly elected treasurer, to 

give bond, the office was declared vacant, and D. V. Rhodes appointed 
to fill unexpired term. D. V. Rhodes present. His bond as treasurer, 
approved by board of commissioners, found to be correct, and ap- 
proved and ordered to be recorded. 

3 January, 1887. 
That on 13 December, 1886, defendant having been elected sheriff 

of said county, filed his bond, and was qualified as such. 
Now, if the court shall be of the opinion, on the foregoing facts, 

that the plaintiff is entitled to recover, judgment shall be entered for 
the plaintiff; otherwise judgment shall be entered for the defendant. 

The court being of opinion that the plaintiff was entitled to recover, 
so adjudged, and the defendant appealed. 

J .  B. Batchelor for plaintif-. 
W.  P. Bynum for defendant. 

(632) SMITH, C. J., after stating the case: By virtue of the author- 
ity conferred in an amendment to the Constitution in 1875-Art. 

VII ,  see. l.l--the General Assembly, by the Act of 27 February, 1877, 
modified the first section of that article by omitting therefrom the 
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words "and five commissioners," and annexing thereto as follows: 
"Provided, however, that a majority of the justices may abolish the 
office of treasurer, and thereupon the duties and IiabihtIes now at- 
tached to the office shall devolve upon the sheriff." Acts 1876-77, oh. 
141, sec. 2. 

Some doubts being entertained as to the power of the juqt' , ~ c e s  to 
establish the office after i t  had been abolished, a further amendment 
was made in  these words: "That in all cases where the board of 
justices of the peace of any county. has abolished the office of county 
treasurer, the said board shall have like power to regstablish the 
same, if, in the judgment of the board the public interests so require." 
Acts 1881, ch. 362, see. 1. 

Substantially, these provisions are embodied in  section 768 of The 
Code. 

As there is no restriction put upon the justices as to the time when 
they may exercise the conferred power of abolishing the office and 
devolving its duties upon the sheriff, so none is imposed upon them 
in restoring it, so that i t  may be again filled according to law. As 
the legislation is transferred to The Code, even the restraint that 
the restoration may be made when, in the judgment of the justices, 
the public interest may require, is removed, and the discretion reposed 
i n  the board in  taking such action is absolute and unqualified. 

I t  is therefore plain that the action of the justices, for whatever 
cause taken, was opportune and effectual-opportune, in  that i t  took 
place at the end of the sheriff's term of office and the entering upon 
a new term, when the transfer of the duties from the one office to the 
other would least disturb the public business; effectual, in  that 
the incumbent of the regstablished office would begin a term (633) 
commensurate with that of the other biennially chosen county 
officers, and terminating at the same time. 

As then, the office of treasurer was, by the vote of the justices, 
restored, and without an incumbent a vacancy existed-Cloud v. 
Wibo,n, 72 N. C., 155-and the dutier! disannexed from the office of 
sheriff, i t  became necessary to have the place filled, and this could 
only then be done by an appointment from the board of county com- 
missioners, or there would be no one to perform the functions and 
execute the duties of the office. The Code, sec. 720. 

This appointment, like that of other county officers, would be for 
the term during which i t  was made, and until, at  an election held 

.pursuant to law, the incumbent could be supplied by a popular vote. 
I t  is   lain that the election of Thompson in November preceding 

was a nullity, for the obvious and sufficient reason that there was then 
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no such office to be filled, and equally so that the appointment of the 
plaintiff was regular and valid. 

But the defendant contends that, having given his official bonds 
and been inducted into office before the action of the justices in  re- 
storing that of treasurer, the privileges and advantages attaching to 
him as sheriff cannot be withdrawn without impairing a right vesting 
in him to the emoluments thereof. 

The contention has no support in  law. The transferred duties 
occasioned by the abolition of the office of treasurer in  1876, at- 
tached to the office of sheriff only so long as there was no treasurer 
to perform them, and subject to the underlying condition that they 
should revest at  once upon the restoration of the office of treasurer 

whenever the justices should see fit to restore it. 
(634) There could not be a regular and duly appointed treasurer 

without the rights and functions belonging to the office, and 
these could not be then possessed and exercised by the sheriff. The 
incongruity is manifest, and has no support in  the legislation on the 
subject, as no vested right of the defendant is disturbed for it is 
only during this interregnum in  the treasurer's office that the sheriff 
is charged with its duties and entitled to compensation for their dis- 
charge, and these terminated upon the expiration of the interval when 
the office is resuscitated and resumed by an  appointee. 

We decide the case upon the facts and agreement of counsel, and 
affirm the judgment. 

Affirmed. 

Cited: Cook v. Meares, 116 N.  C., 587, 588, 589, 590, 592. 

JOHN R. MARTIN v. J. C .  McNEELY AND WIFE. 

Mortgagov and Mortgagee-Fraud-Xtatute of Frau&Joinder of 
Causes of Action. 

1. A plaintiff may unite in the same action a demand for the foreclosure of a 
mortgage, a judgment for the amount of his debt and for possession of 
the property conveyed by the deed. 

2. B., being indebted to the plaintiff, sold land to the defendant, who executed 
bond for the purchase money and mortgage, embracing the land so sold, 
as well as other lands belonging to defendant, to the plaintiff, who' 
accepted these securities in satisfaction of B.'s debt. The defendant 
alleged that he had been unfairly induced to include the other lands in 
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the mortgage by the fraudulent representations of B. that he would see 
that his-defendant's-homestead should not be sold under the mortgage, 
and that the plaintiff had notice: Held, (1) that this agreement in 
respect to the homestead could not affect plaintiff's right to judgment; 
(2) that as against B. it was void under the Statute of Frauds. 

THIS is a civil action, which was tried before Clark, J., at (635) 
Fall Term, 1888, of BURKE Superior Court. 

The defendants, J. C. McNeely and wife Naomi, on 5 February, 
1885, executed a mortgage deed to the plaintiff, John R. Martin, 
whereby they conveyed to him three several tracts of land in trust 
to secure the single bond on the same day made by the said J. C. 
McNeely, in the sum of $1,250, due and to be paid with interest at 
the rate of eight per cent per annum from date on or before 5 
February, 1887. The mortgage contains the usual clause yesting in 
the plaintiff the power to make sale pf the lands in case of default in 
payment of either principal or interest after the maturity of the 
obligation. Such default having occurred, the plaintiff proceeded to 
advertise and sell the land, at which Thomas B. Pugh and Elisha 
Eoller became the last and highest bidders at  the price of $780, no 
part of which was paid, and they, on 21 November, 1887, assigned 
their bid to the plairitiff. Upon these allegations in the complaint 
the plaintiff demands judgment for his debt, possession of the lands, 
which the defendant J. C. McNeely detains, and for the sale of the 
lands under a decree of foreclosure for the satisfaction of his said debt. 

The defendant, J. C. McNeely, in answer, denies that the bond 
was in truth, as professing upon its face, given for money borrowed, 
or for any indebtedness then due the plaintiff, and that the mortgage 
deed was made as stated in the complaint, or for the purpose therein 
mentioned, and as a further defense says: That one B. A. Berry, who 
owned the tract of land described in the mortgage as lying on Linville 
River, "after much persuasion and representations, induced the de- 
fendant, J. 0. McNeely, to agree to purchase a one-half interest in 
said land at  the agreed price of $1,250; that after said agreement 
said Berry persuaded and procured the defendant to agree to execute 
a mortgage to the plaintiff instead of to the said Berry; that when 
defendant objected to giving a mortgage upon his home tract 
of land, worth about $800 (all the land the defendant owned (636) 
in addition to that he agreed to purchase from Berry on Linville 
River), as a security for the purchase money of the said Linville 
tract, the said Berry promised and agreed with the defendant that if 
he could not pay for said tract he (Berry) would not let the defendant 
lose anything by the transaction, and especially that he mould see 
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that the defendant did not lose his homestead in any event; and that 
by reason of said promise and agreement the defendant was induced 
and persuaded to include his said homestead, described as tracts Nos. 
2 and 3, in the mortgage; that defendant was afterwards informed 
by the plaintiff that he did not pay or loan any money to said Berry, 
and that no money passed between them." 

These transactions the defendant alleges constituted a fraud prac- 
ticed upon him from which he is entitled to be relieved, and he avers 
that the plaintiff was cognizant of them all, and he demands that the 
mortgage, so far as it embraces the homestead lands, be declared null, 
and that the defendant be allowed to pay the interest on said bond 
in lieu of rents, and the bond itself, upon such payment, be canceled 
and the mortgage also, and to this end an account be taken, etc. 

The said Berry having been made a party at the instance of the 
defendant McNeely, filed his answer, in which summarily stated, 
he makes this explanation of the transactions wherein he participated 
and which are charged to be fraudulent. He says that he was indebted 
to the plaintiff for borrowed money in a sum larger than that men- 
tioned in the bond, and that in his negotiation with McNeeIy for the 
sale of the half interest in the land he then owned on Linville River, 
at the price of $1,250 agreed on between &em, McNeely wanted 
time for the payment, to which respondent answered that as he desired 
to pay off his debt to the plaintiff, he would see and ascertain from 

him if he would accept the proposed bond for the purchase 
(637) money in exchange for respondent's indebtedness to the plaintiff, 

to which the plaintiff assented; that when the plaintiff and 
McNeely came together to arrange and settle the matter, the former 
was unwilling to take the land for which the bond was given as security, 
and required other and further security, and in consequence the two 
other tracts were agreed to be put in the mortgage deed, and it was 
accordingly so drawn as to convey all these tracts. 

The respondent disavows and denies the practice of any unfair 
means to bring about the adjustment, and alleges the defendant's 
mismanagement of the property as the cause of its deterioration in 
value, and the consequent embarrassments in which he has become 
involved. 

Upon the trial the defendant McNeely moved to dismiss the action 
upon the grounds : 
1. That the complaint shows upon its face that the court has no 

equitable jurisdiction of the action; that the power of sale in the 
mortgage set up has been exercised, the mortgage foreclosed by sale, 
and the legal title is, or ought to be, in plaintiff. 
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2. That complaint does not state a cause of action. 
The court allowed plaintiff to amend complaint by alleging that 

defendant wrongfully withholds possession of the premises, and by 
adding a prayer to recover possession, and denied the motion to dismiss. 

The court being of opinion that the allegation in  the answer of 
defendant, McNeely, of the cotemporaneous par01 agreement by Berry 
not to sell under the mortgage, was not a sufficient answer to the 
proceeding for a foreclosure under the mortgage, adjudged that upon 
complaint and answer, the plaintiff was entitled to recover. The 
defendant, McNeely, excepted. The plaintiff thereupon stated that 
he was willing that the defendant, McNeely, might elect to treat the 
sale made under the power i n  the mortgage as valid or invalid. 
The defendant, McNeely, without prejudice to his legal rights (638) 
to insist upon the above exceptions, elected to consider the sale 
heretofore made under the power in the mortgage as a nullity, and 
the court signed judgment for a foreclosure, requiring the Linville 
tract to be first sold, and if that should prove insufficient to pay the 
debt, then for a sale of the other two tracts embraced in the mortgage. 

From this judgment defendant, McNeely, appealed, 

8. I. Ervin for plaintif. 
I.  T .  Avery (filed a brief) for defendant. 

SMITH, C. J., after stating the case: The complaint in its statement 
of facts attending the sale, evidently intended to place at  the option 
of the mortgagor the confirmation or rejection of the sale, which was 
the real equitable relation in which he stood towards it. H e  had the 
right to hold the plaintiff to his purchase, or to repudiate what had 
been done and hold the plaintiff still to his position as mortgagee 
unchanged by what h a d ' t r a n ~ ~ i r e d .  The election is with the mortga- 
gor. The matter is fully considered in Gibson v. Barbour, decided at  
the last term and reported in 100 N. C., 192. 

The objection, however, if possessed of any force, is removed by 
the mortgagor's assent to the plaintiff's proposition to treat the at- 
tempted sale as a nullity. Thus the apparent purpose of the allegations 
i n  this respect has been attained. 

The second objection, that the complaint fails to state facts consti- 
tuting a cause of action, is equally untenable. 

Under the amendment the action is for the recovery of possession 
of the lands and a judgment for foreclosure and sale of the lands, 
under the direction of the court, for the satisfaction of the secured 
bond. This action of the court is warranted by the ruling in  Robiwolz 
v. Wilkoughby, 67 N.  C., 84. 
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(639) The alleged equity arising out of the promise of the defend- 
ant Berry to protect the mortgagor from loss or detriment in 

making the deed, cannot avail to obstruct the plaintiff in the pursuit of 
his remedies under the mortgage deed, even if i t  were made known 
to the plaintiff. He  was no party to the personal undertaking of Berry 
upon which the said McNeely appears to have relied, which is aside 
from and does not enter into the conveyance or abridge the plaintiff's 
legal rights. I f  he has any redress, i t  must be upon the personal 
engagement of Berry himself. Moreover, if the verbal indemnity 
against damage was given, most obviously i t  could not have the effect 
of becoming an element in  the transaction with the plaintiff, and to 
allow it would be to violate the uniform and consistent rulings of the 
Court, and to disregard the Statute of Prauds. Wa2ters v. Walters, 
11 Ired., 145; Kessler v. Hall, 64 N.  C., 60; Bomham v. Craig, 80 
N. C., 224; Boone v. Haydie, 87 N.  C., 72, cited by counsel. 

Upon the facts presented in the pleading and in  the answer of the 
defendant, McNeely, the plaintiff's right to the relief demanded is 
manifest, and no defense is shown thereto. 

There is no error, and the judgment must be 
Affirmed. 

Cited: Taylor u. Hunt, 118 N.  C., 172. 

(640) 
SARAH HOUSTON v. LAURA4 SLEDGE ET AL. 

Specific Performance-Contract-Statute Frauds-Pleading-Joinder 
of Causes of Action-Tender. 

1. The plaintiff brought an action for the specific performance of a contract 
to convey land : the defendant answered, setting up an abandonment and 
rescission of the contract ; the plaintiff replied, admitting the rescission, 
but alleged that the defendant agreed to reimburse him for improvements 
made while he was in possession, and demanded judgment therefor: 
Held, that this was not such a departure from the original cause of action 
as to warrant the dismissal of the action, and as the two demand the 
same transaction they might be determined in the same action. 

2. That the contract to reimburse the expenditures for improvements, etc., 
was not within the operation of the Statute of Frauds. 

3. In an action for speciflc performance, where the defendant denies the 
equity of the plaintiff, after a trial upon the issues joined, a tender of 
deed and demand for payment of purchase money comes too late. 
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THIS is a civil action, tried before Clark, J., at Fall Term, 1888, 
of MODOWELL Superior Court. 

The plaintiff instituted her suit against the defendants M. L. Sledge 
and Joshua McCurry, executor and executrix of R. Don. Wilson; the 
first named being also his devisee of the lot which the testator is 
alleged to have contracted to convey to John W. Houston, the deceased 
husband of the plaintiff, who claims to be the owner of all his estate- 
to enforce the specific execution of the contract and the conveyance 
of the lot on payment of the purchase money, the said vendee having 
died before any of the notes given to the testator became due. 

The defendants do not deny that such a contract in writing was 
made, but, in defense, set up the total insolvency and inability of 
both the vendee and the plaintiff to make the required payment, in 
consequence of which the plaintiff abandoned all claim to the 
lot, and united in a petition for its sale to make assets to meet (641) 
the liabilities of the deceased intestate vendee, and the said Wil- 
son entered into possession and expended a large sum in the construc- 
tion of a house and putting other improvements upon the lot, making 
it inequitable now to assert any claim under the contract. To this the 
plaintiff replies, admitting rescission of the contract between the plain- 
tiff and the testator, and as the consideration of such rescinding, alleges 
that the testator agreed, with her, to take back the lot at the contract 
price and.pay her the value of the improvements made by the vendee, 
and to take, use and account for all the material then on hand or con- 
tracted for by him, and that having demanded payment therefor and 
been refused, she now demands payment for $650, due under said 
agreement, from the defendants, the personal representatives of the 
vendor, the said R. Don. Wilson. 

No counsel for plaintiff. 
John Deverezcx, Jr., for defendants. 

SMITH, C. J., after stating the case: The action thus assumes a neq 
form, being changed from one demanding a specific performance to 
one for the recovery of the money agreed to be paid upon its rescission 
and the restoration of the lot, which is a substitute for the surrendered 
claim first made and asserted. 

When this cause was before us upon a former appeal-98 N. C., 
414--from the ruling sustaining the defendants' demurrer to the repli- 
cation taken to the answer, this language was used in reference to the 
alleged departure of the replication from the case made in the com- 
plaint: "But the plaintiff may waive the delay and take the money 
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to be paid in  reimbursement of the expenditure .put upon the 
(642) premises, and the offer to do this is the substance of the repli- 

cation." And again: "Nor does the demand for the money, 
which may be considered but a proposition to abide. by that agreement, 
essentially change the nature and legal effect of the pleading." The 
import of this is that, while an unexecuted contract forms no bar to 
an action for specific performance, for which i t  was intended to be 
a substitute and adjustment, the plaintiff may, at her election, proceed 
upon it, just as, when the Statute of Frauds is interposed, the plaintiff 
may have an account of moneys paid and improvements put on the 
land when the promise relied on was not in writing, and the defendant 
acquiesced in  the outlays, and thereby induced the belief that he would, 
in  good faith, abide by his contract. And so has this suit been con- 
ducted i n  the court below since the decision. 

Now such a change is not such a departure from The Code system 
of pleading as necessarily to defeat the action and send the plaintiff 
out of court to pursue her remedy upon the rescinding agreement, for 
the vital and essential subject matter remains, and such an amendment 
accords with the new practice, which, ignoring the new forms, aims to 
adjust and settle controversies about the same matter in a single action 
when the other party is not misled to his injury and damage. 

The plaintiff being thus called to answer the new cause of action, 
though set out in  the replication, treated as virtually an amendment 
of the complaint (and such association of the pleadings in  order t a  
get at  the true cause of action is recognized in  Hughes v. Whitaker, 
84 N. C., 640), the defendants were entitled to answer the demand, and 
were offered by the court an opportunity to plead the Statute of 
Limitations, which they refused to avail themselves of, their counsel 

remarking that he knew no rule of pleading that admitted 
(643) such a plea to a replication, ignoring its relation to the com- 

plaint, as in  substance an enlargement of its scope and operation. 
Thus considered, the complaint, aided by the subsequent pleadings, 

f resents the claim of the plaintiff in  a two-fold aspect: (1) A demand 
or title to be made by the devisee of the lot, and alternatively for 

(2) a judgment of the court for expenses incurred agreed in lieu 
thereof to be paid by the testator against his representatives. 

The first claim is abandoned and the suit proceeds upon the second. 
Now, both grow out of one transaction, and there is not seen any 
reason why the controversy may not, when presented in proper form, 
be adjusted and settled in  a single action. 

Nearly if not quite all the errors assiigned on the appeal grow out 
of the assumption of the incongruity in the pleadings, while under the 
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present practice the action must be ascertained by an  inspection of 
them all. Boyett v. Vaughan, 79 N.  C., 528 (overruled, but not on this 
point, on the rehearing, 85 N. C., 363) ; Perry v. Adarns, 98 N. C., 167. 

1. What has been said is an answer to the exception to the ruling 
in  respect to the issues proposed by the defendants to be submitted 
to the jury and refused, and is alike applicable to all the exceptions 
founded upon the supposed incompatibility of the plaintiff's pleadings. 

2. The defendants introduced in evidence the petition of the ad- 
ministrators of J. W. Houston and the proceedings under i t  for the 
sale and conversion of his interests in  the lot arising out of his con- 
tract, and, we understand, rely on them as an estoppel to a claim 
of that interest. 

The answer describes the suit as one instituted by the testator Wilson 
against the plaintiff and others for the sale of the equitable interests 
acquired by the deceased vendee in the lot and its sale thereunder for 
the inconsiderable sum of five dollars. But in whatsoever form the 
action was brought it was intended to divest the said equitable estate, 
and while not relied on, so far  as we can see, as a defense, does 
not interfere with the assertion of the plaintiff's claim to (644) 
compensation for improvements by virtue of the testator's al- 
leged undertaking to pay for them. 

3. The defendants also insist that the agreement whereby the vendor 
recognized his equitable obligation to reimburse the expenditures falls 
under the Statute of Frauds, and not being in writing, cannot be 
enforced. 

We are unable to appreciate the force of this objection. When in  
a verbal contract for the sale of. lands the vendor repudiates it and 
refuses to comply with its terms, for this reason he is required tq return 
the purchase money received and account for improvements which 
he permits to be put upon the land, with full knowledge that the 
vendee does this in  expectation that its terms are to be complied with 
by the vendor, and in full faith in  his integrity; and this because the 
repudiation of the contract, optional with him, and the acquisition 
of the fruits of the vendee's labor and expenditures, would, if tolerated, 
be a fraud, and thus the statute, instead of preventing, would become 
a cover for fraud. The recognition of the equitable obligation growing 
out of the transaction cannot impair its force and effect. 

The contract involves no interest in  land, but simply assumes to 
pay a sum of money, because no title or right to land passes from the 
one to the other parties. The statute has no application. McCracken 
v. McCracken, 88 N. C., 272, and cases cited in the opinion and dis- 
senting opinion in  the case. 
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4. The defendant, M. L. Sledge, devisee, after verdict, through her 
counsel, now tendered a deed for the lot upon payment of $1,200, 
admitted to have been expended upon the lot by the vendor, and the 
purchase money, with interest thereon until the surrender of possession 
to the vendor i n  January, 1878, consenting to a deduction therefrom of 
the interest on the sum, $610, claimed to have been spent on the 

premises by the vendee. No deed was exhibited, and the 
(645) plaintiff introduced the register's book showing the title not 

now to be in  said defendant, but to have passed to one Maloney. 
The court ruled that the offer came too late after verdict, and the 

plaintiff not consenting to accept the deed the tender was ineffectual. 
We concur in  the ruling of the court and overrule the exception. 

From a careful review of the record we find no error, and must 
affirm the judgment. 

Affirmed. 

Cited: Mfg.  Co. v. Blythe, 127 N. C., 326; Newby v. Realty Co., 
182 N. C., 40. 

ALEXANDER DOBSON ET AL. V. ALBURTO WHISENHANT. 

Evidence-Maps amdl Surveys-Bourzckry-Judge's Charge. 

1. While maps of a survey not made in pursuance of an order of the court 
are inadmissible as evidence per se, they may be used by a witness under 
examination to explain and elucidate his testimony. 

2. Where the plaintiff deduced his title from a grant issued in 1815, and the 
defendant from one issued in 1817, and one of the deeds formieg the 
chain of plaintiff's title, dated in 1870, called for the lines of the land 
claimed by the defendant: Held, that in the absence of any evidence of 
adverse possession on part of the defendant, and there being conflicting 
evidence as to the location of the lines, it was not error in the court to 
refuse to instruct the jury that the plaintiff's claim was confined to the 
iines of defendant's lands; but an instruction that, as he claimed under 
the grant of 1815, the lines thereof were the ones to determine the con- 
troversy, was proper. 

CIVIL ACTION, to recover possession of land, tried before Merri- 
molt, J., at Spring Term, 1888, of BURKE Superior Court. 

The case on appeal is as follows : 
"To ?how the location of the land in  dispute the plaintiffs intro- 

duced as a witness D. I?. Denton, who testified that he was county 
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surveyor of Burke; that he surveyed the calls of the grant (646) 
under which plaintiffs claim in the fall of 1881. Witness was 
then handed a map of the survey made by him in 1881. Defendant's 
counsel objected to the use of the map by witness giving his testimony 
to the jury, upon the ground that the survey was made in 1881, not 
in pursuance of any order made in this action, and that there had 
been orders of survey made. There was no map of any survey . . . 
shown, nor was it suggested that there was any map in existence, or 
that any such survey had ever been made. 

The court overruled defendant's objection to the use by the witness 
of the map, . . . stating at the time that the map itself was not 
evidence, but that the witness might use it to explain his testimony 
to the jury. Defendant excepted. 

The plaintiff introduced in evidence a deed from E. J. Erwin, clerk 
and master, etc., to the plaintiffs in this action, dated 7 November, 
1870, and this deed was relied on by the plaintiffs to show title in 
themselves, through a regular chain, from the State. 

5. E. Conley, a witness on behalf of the plaintiffs, testified, without 
objection, that he knew the lines of this deed, and that they embraced . 
the land in dispute. 

After the evidence on both sides was all in, and the argument of one 
of the defendant's counsel had been made, the court was asked to 
instruct the jury on behalf of defendant as follows: 

"That as the deed to the plaintiffs of date, 1870, and under which 
they claim, calls for Isaac T. Avery's line, and adopting said line, 
running with said line, the plaintiffs7 boundary must be settled by 
first ascertaining the boundary of said Avery7s tract, and that would 
locate the plaintiffs' boundary, and that if the jury find that said 
Avery's line covers all the land of which defendant was in 
possession at the commencement of this action, plaintiffs can- (647) 
not recover." 

The grant from the State under which the plaintiffs claim, was to 
one Abraham Corpening, and was issued 5 December, 1815, upon an 
entry dated 1 January, 1814. The plaintiffs' witness, S. E. Conley, 
testified that he knew the land-knew its corners; that he was present 
at the survey made in 1881, and pointed out every corner; and the 
witness, Denton, testified that the defendant was in possession inside 
of the boundary of this grant. Conley, on cross-examination, said he 
knew the lines of the I. T. Avery lands. 

The grant relied upon by the defendant was issued by the State to 
Waightstill Avery in November, 1817, upon an entry made on 4 Janu- 
ary, 1814. 
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The court declined to give the special instructions asked for, and 
defendant excepted. No other exceptions were taken by the defendant. 
As there were no exceptions to the charge to the jury, i t  is not set 
out in the case." 

Verdict for plaintiffs. Judgment, and appeal by defendant. 

Jno. Gray Bynum for plaintifs. 
J .  T .  Avery (filed a, brief) for defendant. 

DAVIS, J., after stating the case: A11 the evidence is sent up with 
the record. This is useless, for the findings of fact upon the issues 
submitted to the jury are final, and we cannot review or revise these 
findings; nor can we review the evidence or pass upon the correctness 
of the verdict of the jury. Only so much of the evidence as is neces- 
sary to a clear understanding of the exceptions taken, and of the 
questions of law involved, should be sent up with the record. 

Only two exceptions are presented : 
First: To the use of the map or survey by the witness Denton. 

As we understand the ruling of his Honor, the map or survey was not 
admitted as evidence, and i t  was inadmissible as such. Jones 

(648) v. Huggins, 1 Dev., 223 ; Dar~cy v. Sugg, 2 D. & B. 515. But 
i t  was clearly competent for the purpose of enabling the witness 

to explain his testimony and enabling the jury to understand it. Dia- 
grams, plats and the like are of frequent use for this purpose in the 
trial of causes, and for such purpose the use of the map in question 
was admissible. S. v. Whiteacre, 98 N.  C., 753. 

The second exception was to the refusal of his Honor to charge 
as requested, and i t  is insisted by counsel for defendant that, as the 
deed under which the plaintiffs claim calls for the Isaac T. Avery 
line as one of the boundaries, and one of the witnesses testified, as 
appears in  evidence, that "this boundary (meaning Avery's) covers 
the land where defendant lives," the case of Cansler v. Fite, 5 Jones, 
424, is conclusive. 

This might be so if there were no conflicting evidence, but as there 
was conflicting evidence it was the sole province of the jury, under 
the instructions of his Honor as to the law applicable, to ascertain 
where the boundary lines of the land in  controversy were. 

When there is a call for the lines of a prior deed ,or grant, which 
are known and established, these lines will ordinarily control, but if 
not known and established they must be ascertained and governed 
by the calls in  the grant or deed, under and through which the person 
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holding the prior deed derives his title. Carson v. Burnett, 1 D. & B., 
546; Blount v. Benbury, 2 Hay, 542; Fruit v. Brower, 2 Hawks, 337. 

The boundaries called for in the oldest grant, where the title has not 
been affected by adverse possession or by adverse possession under 
color of title, must control. 

I n  the case before us the plaintiffs claim title under the grant of 
5 December, 1815, upon an entry made 1 January, 1814, and the deed 
of 1870 was a link in  their chain of title. The defendants claim 
through the grant of November, 1817, upon an entry made 4 January, 
1814. I n  the absence of such adverse possession or possession 
under color of title, the true lines would be those of the grant (649) 
of 1815, and as the evidence was conflicting i t  was properly 
left to the jury to say where the true boundary lines were, and there 
was no error in refusing the instructions asked. "It is not the duty 
of the judge to charge upon any single selected fact, but to charge 
the law on the case with reference to all the facts as the jury may 
find them." Wilson v. White, 80 N. C., 280. There was no exception 
to the charge of his Honor, as given, and it is to be assumed that he 
did this. 

There is no error. 
Affirmed. 

Cited: Burwell v. Sneed, 104 N.  C., 120; Boomer v. Cibbs, 114 N. 
C., 81, 86; Riddle v. Germanton, 117 N.  C., 389; Brown v. House, 
118 N. C., 880; Hampton v. R. R., 120 N. C., 537; Andrews v. Jortes, 
122 N.  C., 666; 8. v. Wilcox, 132 N. C., 1135; Cowles v. Lovin, 135 
N .  C., 490; 8.  v. Harrison, 145 N .  C., 411; Hagaman v. Bernhardt, 
162 N. C., 383; S. v. Rogers, 168 N. C., 114; S. v. Kee, 186 N.  C., 
475; Elliott v. Power Co., 190 N. C., 66. 

J. C. LOUDERMILK ET AL. Y. A. J. CORPENING. 

Execution Sale-When Void-Sales. 

A sale of real estate under execution made on a day other than one prescribed 
by the statute is absolutely void. 

THIS is a civil action, which was tried before Merrimon, J., at Spring 
Term, 1888, of BURKE Superior Court. 

/ 
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This is an action to recover the land specified in the complaint. On 
the trial the plaintiffs put in evidence and relied upon a paper writing 
purporting to be a sheriff's deed founded upon a sale of the land in 
question under executions in his hands made on 16 April, 1870. The 
court intimated the opinion that upon the evidence the plaintiffs could 
not recover, whereupon they suffered a judgment of nonsuit, and hav- 
ing excepted, appealed to this Court. 

(660) J.  T. Perkins (filed a brief) for plaintiffs. 
S. J .  Ervin for defewlant. 

MERBIMON, J., after stating the case: Treating the sheriff's deed 
relied upon by the plaintiffs as evidence of title in them to the land 
in controversy as sufficient in form, we are of opinion that it was 
inoperative and void upon the ground, that the sale of the sheriff upon 
which it was founded was not a lawful one, it having been made on 
a day other than a day prescribed by the statute prevailing at the 
time it was made on which the sale of real estate under execution might 
be made. The statute applicable then in force (Acts 1868-69, ch. 237, 
see. 8) prescribes that "the sale (of all real property sold under exe- 
cution) shall be during the first three days of the term of the Superior 
Court of the county, or on the first Monday in a month (or on the 
first Saturday in a month) or on the Monday and Tuesday next 
succeeding such Saturday." But the sale in question was made, not on 
any of the days so designated, but on Saturday, the 16th day of April, 
1870. This could not have been on any of "the first three days of 
the term of the Superior Court of the county" of Burke (the county 
in which the sale was made), because that court then came "on the 
tenth Monday after the third Monday in March and August." (Acts 
1868-69, ch. 47, sec. 4.) Obviously, from the course of time, it was 
not made on the first Saturday in the month, nor on the Monday and 
Tuesday next thereafter, nor on the first ~ o n d a ~  of the month. So 
that the sale was not made on a sale day prescribed by law on which 
real estate might be gold under execution. 

I t  is settled that a sale of real estate made on any day other than 
as prescribed by the statute in a case like this is absolutely void. 8. v. 
Rives, 5 Ired., 297; Mayers v. Carter, 87 N. C., 146; Wortham v. 
Basket, 99 N .  C., 70. 

Judgment affirmed. 
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(651) 
JOHN A. LACKEY, COMMISSIONER, V. JOHN A. PEARSON. 

Appeal-Ulzdertaking--Judicial Sale-Remedy Agaiwt Purchaser. 

1. An error in the recital in an undertaking on appeal, of the rendition of 
the judgment from which the appeal is taken, will not authorize a dis- 
missal of the appeal; and such error may be remedied under the pro- 
visions of the act of 1887, ch. 121. 

2. An independent action upon an obligation to secure the payment of money 
given upon a purchase under a judicial sale will not be entertained if 
the objection be made in apt time, the proper course being to enforce 
the contract by a motion in the cause in which the sale was decreed; but 
if the objection is not made at the proper time, the court may proceed 
with the action. 

3. Such objection will not be entertained when made for the first time in 
the Supreme Court. (The ruling in Council Q. Reeves, ti5 N. C., 54, on 
this point, disapproved.) 

4. Where a commissioner appointed to conduct a judicial sale was directed 
to sell for cash, and did so, except that one of the purchasers did not 
immediately pay his bid: Held, that the commissioner might maintain 
an independent action in his own name to recover the amount of the bid. 

THIS action was begun on 26 February, 1887, and prosecuted to 
judgment before a justice of the peace of BURKE County, and removed 
by defendant's appeal to the Superior Court of the county, and was 
tried before Merrimon, J., and a jury, a t  March Term, 1888. 

The complaint states that the plaintiff, as commissioner, had been 
ordered at  Fall  Term, 1886, of said court, to make sale of a house and 
lot and certain drugs for cash, and that he did make such sale on 3 
January, 1887, a t  which the defendant bought of the personalty to 
the amount of seventy-four dollars, and received possession without 
paying his bid at  the time, but of which he has since paid all but 
the sum of twenty dollars, to recover which the suit has been 
brought. The defendant's answer (for formal pleadings were (652) 
made up in the justice's court before trial) admits the alle- 
gations of the plaintiff, but sets up a counterclaim for rent of the 
store in which were kept the drugs, the same as that demanded in the 
complaint, and to this a replication was put in  denying any liability 
of the plaintiff for the claim. 

I n  the Superior Court an issue in  these words, "What, if anything, 
is due the defendant from the plaintiff 2" was submitted to the jury, 
who responded, "Nothing." 
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Thereupon, judgment was rendered for the plaintiff, prefaced by 
the following recital : 

"This action having been submitted to a jury, who find the issue 
against the defendant as to the counterclaim, and the cause of action 
as to the plaintiff and the amount being admitted by the defendant." 

From this judgment defendant appeals. 
The case on appeal is thus set out: 
"In this action defendant admitted that the claim of the plaintiff 

was correct, but insisted that the plaintiff owed him a like sum for 
rent, and pleaded this alleged indebtedness as a counterclaim. 

The issue submitted to the jury was not objected to by either party. 
After verdict defendant moved for a new trial, stating that the jury 

had misunderstood the issue. The court said that a juror could not 
be heard to impeach the verdict, but stated that if i t  could be made 
to appear by the affidavit of jurors that they misunderstood the issues 
or the charge of the court thereon the verdict would be set aside. NO 
affidavit of the kind was offered. There was no objection to the tes- 
timony and no exception to the charge of the court to the jury. There 
was judgment for the plaintiff." 

S. J .  Ervin for plaintiff. 
I. T .  .kvery for defendant. 

(653) SMITH, C. J., after stating the case: Upon taking up the 
cause in  the court the plaintiff moved to dismiss the appeal, upon 

the ground that the undertaking given to sustain it recites the judg- 
ment as having been rendered on 23 March, 1888, while the record 
shows i t  to have been rendered on the 5th day of that month. 

The exception is without force. The term of the court'began on 
5 March, the first Monday thereof, and under the statute (Acts 1885, 
ch. 180, see. 1 )  was continued two weeks, and while the two weeks 
had expired, the judgment in  every other respect is correctly described 
in  the undertaking, so that an erroneous recital of its date cannot have 
the effect of impairing the obligation as a security for the costs and 
damages not exceeding $25, that may' be awarded against appellant 
in the appellate court. I f  i t  were not so the defect would seem to be 
one intended to be remedied by the Act of 1887, oh. 121, which dis- 
allows a motion to dismiss unless notice has been given the appellant 
twenty days before the entering upon the hearing of appeals from 
courts of the district to which it belongs, as construed in  Bowen v. Fox, 
98 N. C., 396. Disposing of this motion by a denial, we proceed to 
consider the case upon its merits. 
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I t  will be observed that no opposition was made to the plaintiff's 
right of action to recover the balance due on the sale, either on the trial 
before the justice or in  the Superior Court. On the contrary, it was 
admitted, and the sole controversy was as to the counterclaim set up 
against it. Nor, indeed, was any opposition made thereto, even after 
verdict. 

The point is first taken in the argument in this Court that the action 
is not maintainable by suit in the commissioner's name, and that the 
sole remedy was by motion in the cause, according to the cases of 
Ex parte Cotten, Phil. Eq., 79; Lord v. Meroney, 79 N. C., 14; Lord 
v. Beard, ibid., 5, and numerous cases following. 

The objection, taken in  apt time to the prosecution of an (654) 
independent suit upon a bond or other security given by a pur- 
chaser at a judicial sale conducted under the directions of the court, 
in  accordance with repeated rulings in  this Court, might have been 
fatal to its maintenance, as a more direct and expeditious remedy is 
furnished by the statute first in force in Rev. Code, ch. 31, sec. 129, 
and now embodied in  sec. 941 of The Code. So far  has this as a sole 
and exclusive remedy to be pursued in such cases been carried, that it 
i s  held i n  Council v. Reeves, 65 N. C., 54, that the objection to the 
bringing of a separate action for such unpaid deferred purchase money 
may be taken in  this Court upon an appeal, though never before, ore 
tenus, or i t  will be noticed by the Court, mero motu ,  and the action 
dismissed. The reasoning by which this result is reached rests upon 
the supposed incompatibility of the two methods of procedure, and, 
in the language of the Chief Justice, "to prevent the Court from 
being encumbered, and the useless accumulation of costs by having 
two actions when the latter is unnecessary, and its purpqse can be 
effected better by a motion i n  the first." 

The reasoning is not satisfactory to us, because it does not follow, 
when a choice of two modes of redress is given, that both may be used 
at  the same time, but rather that an election of the one precludes a 
resort to the other. A familiar illustration is furnished in  the statute 
which gives the summary remedy by a motion, after notice, against a 
sheriff, coroner, constable, clerk, county or town treasurer, or' other 
officer, who receives money by virtue of color of office, and on demand 
fails to pay the same to the person entitled, and not only against him, 
but the sureties to his official bond-The Code, sec. 1889-and it has 
never been understood that this cumulative and optional remedy ob- 
structed the bringing a regular action on the bond, when the injured 
party preferred to have recourse to it. 
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(655) Now, it is plain that while the security given for a deferred 
payment in a bond executed to secure it, and which is under the 

control of the court that orders the sale, may be thus summarily en- 
forced, there is seen no intrinsic reason why a new suit upon the bond, 
in  the name of the State, may not be prosecuted instead. 

I t  is expressly provided in section 51 of The Code, transferred from 
the Revised Code, that "bonds and other obligations taken in  the course 
of any pr_oceeding at law under the direction of the court and payable 
to any clerk, commissioner, or official of the court for the benefit of the 
sureties in  the cause, or others having an interest in such obligation, 
may be put in  suit in  the name of the State." 

The difficulty lies not so much in  the action as in  the party who 
brings it, and this objection can hardly follow, unobserved, an action in  
its course from its inception to the appellate court, and there be allowed 
to work out its defeat. The case of Council v. Reeva has not since 
been followed to the extent of allowing an action to be defeated after 
reaching the Supreme Court on such ground. 

I n  Winfield v. Burton, 79 N. C., 388, Rodman, J., thus declares the 
law: "It may be observed here that, under the decision in  Lord v. Baird, 
ante, 5, the present claim should regularly have been made by motion in 
the suit for partition among the Daniel children. This irregularity, 
however, is one that may be waived, and it has been. We pass it, t h e r e  
fore, without further notice." 

This is reaffirmed by Rzafin, J., in  Hawkins v. Hughes, 87 N.  C., 115. 
The present case is marked by essential and distinctive differences pe- 
culiar to itself. 

The sale of drugs was directed to be for cash and no indulgence given, 
to the purchaser, nor was any security authorized to be taken for any 
part of the purchase money. There was no security taken and delivered 
into the possession of the court. For aught that appears the money was 

accounted for and paid into court, and if not i t  could have been 
(656) compelled. The delivering of the goods was outside the order 

under which the commissioner was acting, and no confirmation 
made of this departure from the direction given. I t  seems to have been 
an unbarranted act of the commissioner, and hence a personal matter 
between him and the defendant, in which the former must seek direct 
redress against the latter, and in  which the court, while i t  might have 
enforced payment against the purchaser, if the money had not been paid 
into the office by the plaintiff, for colluding in the act of disobedience 
to the mandate of the court, and by motion and judgment if the sale 
had been sanctioned and confirmed, did not choose thus to proceed. 

510 



N. C.] SEPTEMBER TExM, 1888. 

I 
Differing thus essentially, we do not feel at liberty to extend the 

ruling i n  the case cited to the fact before us. 
The judgment must therefore be affirmed, and i t  is so ordered. 
Affirmed. 

Cited: L y m a n  v .  Coal Co., 183 N. C., 586. 

S. M. McDOWELL ET AL. v. THE WESTERN NORTH CAROLINA 
INSANE ASYLUM. 

1. An appeal lies from the order of the board of county commissioners di- 
recting the establishment of a road, before the order has been executed. 

2. Upon such appeal the Superior Court hears the matter de novo, and the 
parties are entitled to have the issues of fact joined in the proceeding 
passed upon by the jury. 

THIS is a summary proceeding, to establish a road, heard upon a 
motion to dismiss defendant's appeal from the order of the board of 
commissioners, before Clark, J., at August Term, 1888, of BURKE 
Superior Court. 

The plaintiffs filed their petition before the county commis- (657) 
sioners of the county of Burke, suggesting and alleging the neces- 
sity for a public road in  that county as therein specified, and praying 
that the commissioners order the laying out of such road, as allowed by 
the statute (The Code, see. 2088). 

The defendant corporation appeared and filed objections to the peti- 
tion in writing. 

Afterwards the county commissioners heard the matter of the peti- 
tion and the objections thereto, and upon consideration thereof, made 
an order directing that the road prayed for be established, and that the 
sheriff summon a jury to lay out the same, etc. 

From that order the defendant appealed to the Superior Court of the 
county named. I n  that court the plaintiffs moved to dismiss the appeal, 
which motion was allowed "upon the ground that said appeal was pre- 
maturely taken before a final order was made." The defendant having 
assigned error, appealed to this Court. 

I .  T .  Avery  for plaintiffs. 
S. J .  E r v i n  for defendant. 
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MERRIMON, J., after stating the case: This is not a civil action nor a 
special proceeding, but is a summary proceeding prescribed by the 
statute (The Code, see. 2038) to be observed in the establishment and 
discontinuance of public roads and ferries. I t  was begun before the 
county commissioners, who are invested with power and authority to 
hear applications for such purposes, "and if sufficient reason be shown 
the board (of county commissioners) shall appoint and settle or dis- 
continue the said ferry or order the laying out or discontinuance or 
alter the said road as the case may be." 

The statute (The Code, see. 2039) expressly allows an appeal to the 
Superior Court from the decision and order of the county com- 

(658) missioners in such matters. I t  provides that "in all applications 
provided for in  the preceding section (that first above cited) the 

board of county commissioners may direct how and by whom the costs 
shall be paid, and any person may appeal to the Superior Court at term 
time; and if any person shall appeal from the board on such petition 
he shall give bond to the opposing party as provided in other cases of 
appeal, and the Superior Court at  term shall hear ths whole matter 
anew; and where any proceeding is instituted to lay out, establish, alter 
or discontinue public roads, or to appoint and settle ferries, and the 
said proceeding is carried to the Superior Court in  term time by an 
appeal or otherwise, the parties to said proceeding shall be entitled to 
have every issue of fact joined in  said proceeding tried in the Superior 
Court in  term time by jury, and from the judgment of the Superior 
Court either party may appeal to the Supreme Court, as is provided in 
other cases of appeals in this Code." Thus plainly a litigation is con- 
templated and appeaIs are allowed in such matters, but the plaintiffs 
contend that an appeal did not lie in this case until the jury had laid 
out the road as directed and made their report, and the court had taken 
final action upon the same and the whole matter, and the court below 
was of that opinion. 

We do not concur in that opinion. The order appealed from was not 
interlocutory in  its nature, but final. I t  settled and determined the 
principal matter in controversy-the question whether or not the pro- 
posed road should be established. So much of the order as directed that 
a jury be summoned to lay it out as prescribed by the statute was in  
execution of the principal final order, and like further orders that may 
yet be made in  the course of the proceeding will be only for the like 
purpose. Why complete the matters and things to be done merely inci- 
dent to and in  execution of the principal order before the appeal should 
l ie? I t  may be that that order will be reversed on appeal and go for 

nothing, and hence it would become wholly unnecessary to incur 
(659) the trouble and expense of carrying it into effect, and indeed 
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it might be important to the party opposing it that it should not be 
executed to any extent. Obviously, the laying out of the road might 
give him annoyance and trouble in a variety of ways. 

Moreover, the statutory provision allowing the appeal from the order 
of the county commissioners establishing or refusing to establish or 
discontinuing or refusing to discontinue a road or ferry already estab- 
lished, contemplates that an appeal shall lie at once from such order. 
The province of the Superior Court upon such appeal is not simply to 
correct errors of law of the county commissioners. I n  such case the 
whole matter of the application is heard de  novo, and the parties will be 
entitled to have all the issues of fact raised by the petition, and the 
objections thereto, tried by a jury. Then, wherefore execute the prin- 
cipal order before an appeal would lie from i t ?  What end could be 
subserved by delaying the appeal until it could be executed? I t  is not 
probable that the dissatisfied party would be content after its execution, 
because his objection was to establishing the road at all, and his appeal 
would prevent questions in that respect that he would be entitled to 
have settled and decided by the Superior Court, not exercising jurisdic- 
tion and authority simply to correct errors of law, but to hear and de- 
termine the whole matter anew upon the merits as to the facts and the 
law applicable. I t  would be idle and nugatory to execute such order 
before the appeal. 

The right to appeal at the same stage of the proceeding, as was done 
in this case, is incidentally recognized in Burden v. Human, 7 Jones, 
354; Pridgen v. Anders, ibid., 257; and Andrews v. Beam, 97 N. C., 
315. I n  each of these cases the appeal was taken without delaying to 
execute the principal order appealed from, and no question was made on 
that account. 

Such appeals do not come within the rule of practice settled (660) 
by numerous decisions of this Court as to appeals in proceedings 
for the assessment of damages in the condemnation of land for the 
right of way, and other purposes, for railroad companies. As to such a 
company, its right to have and construct its railroad is established, 
ordinarily, by its charter, and the assessment of the damages is incident 
to that right; when the proper authority directs such condemnation and 
assessment, the order must be executed before an appeal lies. This rule 
rests upon the ground that the right to construct the road is settled, 
and it is important to the public convenience to expedite its construc- 
tion, and to that end avoid all unnecessary delays in litigation as to 
questions arising in the course of the proceeding to ascertain the dam- 
ages. 
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N o r  does t h e  rule  of practice which prevents f ragmentary  appeals, 
i n  t h e  course of a n  action, t o  th i s  Court,  app ly  t o  cases l ike t h e  present 
one. T h i s  is  almost wholly a Cour t  of krrors  of las t  resort;  it does not  
hear  a n d  determine actions de novo upon t h e  whole merits-it only 
decides questions of l a w  presented b y  assignments of error, a n d  such a s  
appear  upon  t h e  face of t h e  record proper, a n d  it i s  impor tan t  i n  point  
of expediency a n d  reasonable a n d  just procedure that ,  a s  f a r  a s  praoti- 
cable a n d  consistentIy w i t h  t h e  r ights  of parties, a l l  questions of law, 
ar is ing i n  the  course of t h e  action, shall be  presented t o  t h i s  Cour t  b y  
one appeal  taken f r o m  t h e  final judgment. 

There  is, therefore, error. T h e  court should not have  dismissed t h e  
appeal, bu t  should have  proceeded t o  "hear t h e  whole m a t t e r  anew" 
according t o  law. 

E r r o r .  

Cited: Warlick v. Lowman, ante, 550; Lambe v. Love, 109 N. C., 306;  
Cook.v. Vickers, 1 4 1  N. C., 1 0 6 ;  Sutphin v. Sparger, 150 N. C., 518;  
S. v. Davis, 159 N. C., 458. 

J. W. WIGGINS v. W. A. GUTTXRIE. 

Agency-Evidence-Bill of Particulars- Witness-Trial Practice. 

1. The object of the statute-The Code, see. 25Grequir ing the furnishing 
a bill of particulars and declaring that on failure to do so the party 
upon whom the demand is made shall be precluded from giving evidence 
thereof, is to supply a defect in that  respect in the complaint or answer, 
and when furnished it becomes a part of the pleadings. 

2. The party who insists upon the rejection of testimony, because the bill of 
particulars has not been furnished, should have that  question presented 
and settled before the trial begins. 

3. If a witness on cross-examination is asked to give a reason for any act or 
declaration done or made by him, he is entit1ed;by way of corroboration 
and in explanation, to speak of other contemporaneous acts, writings, 
etc., in support of his testimony. 

4. Objections to incompetent'testimony must be made in. apt time, otherwise 
a verdict thereon will not be disturbed. 

5. Where one by his conduct ratifies, or accepts benefit from the act of 
another, who held himseIf out a s  the agent of the former, he thereby 
makes himself responsible for the conduct of such agent. 
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CIVIL ACTION, tried before Me~hmon, J., at June Term, 1888, of 
DURHAM Superior Court. 

The action is to recover the balance due on an alleged contract for 
the sale and delivery of a lot of lumber by the plaintiff to the defendant. 

The latter denies that any such contract was entered into, and fur- 
ther sets up a counterclaim, based upon allegations of fact contained in 
his answer, not material to be stated. 

Two issues were submitted to the jury: 
1. Did the plaintiff furnish material to the defendant under a cou- 

tract with him? 
Answer : Yes. 
2. If so, what sum, if any, is due from the defendant to the (662) 

plaintiff for such material? 
A. Six hundred and thirty-nine dollars and sixty-five cents, with 

interest from 1 November, 1886. 
As the controversy is essentially upon the point of the defendant's 

responsibility upon any contract, express or implied, to the plaintiff 
for the lumber furnished and used in the construction of the defendant's 
dwelling, it is necessary to set out the evidence pertinent to that issue, 
abbreviated only, or omitted, when it passes beyond the scope of that 
inquiry. 

The plaintiff, after stating that he had furnished lumber to build the 
house in Durham in which the defendant lives, and testifying to ~a r ious  
entries of lumber in his books, which were exhibited, between 18 August 
and 24 December, 1886, proceeded thus : 

"First time I spoke to Mr. Guthrie was on 13 November. I pre- 
sented him bill on 13th, including all lumber, except Bush Hill bill, and 
asked him for the money; his reply was, I must look to the man I sold 
the lumber to, I told him that was just what I was doing. I sold him 
the lumber; gave him the credit through his agent Pugin. He said, 
well, he didn't know anything about it, and couldn't pay it. I insisted 
on the payment, and he suggested we walk down to Mr. Pugin's office; 
we did so; had a talk with him (Pugin) about it. I stated to Pugin what 
I had stated to Mr. Guthrie; this was in Mr. Guthrie's presence; and 
told him what Mr. Guthrie's reply was. I asked Mr. Pugin if he 
didn't instruct me to ;end this lumber to Mr. Guthrie's house, and he 
would see I got the money for i t ?  Pugin said he did. I further asked 
if he didn't tell me that he paid Mr. Guthrie's money out, and would 
see that Mr. Ransley paid all the bills? He said he did tell me so, and 
I needn't to be uneasy, I would get my money; that there was a suffi- 
cient amount still due op the contract to pay all the bills; and further 
stated about the amount that had been paid on the contract-about 
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(663) $1,900, the contract being for about $3,500-would leave a bal- 
ance of about $1,600 still due. I asked Mr. Pugin, in Mr. 

Guthrie's presence, if he didn't tell me he was Mr. Guthrie's agent; that 
all the money passed through his hands, and that he would see that I 
got my money? Mr. Guthrie said that he couldn't go round town 
assuming everybody's bill; that he didn't buy the lumber, and wouldn't 
pay for it, unless there was a surplus after the house was completed. 
Pugin then went on to say how much money it  would take to complete 
the house; said it  would take $600 or $700, and wouldn't certainly ex- 
ceed $1,000. I then told Mr. Guthrie that I had just sent an order off 
from Mr. Pugin for his inside work, which I should countermand by 
that train unless he paid these bills. H e  turned off and said, 'A11 
right !' and walked out of Mr. Pugin's office; turned and came back, and 
said, about that Bush Hill order, 'Don't countermand that order, let i t  
come along, and when the bill comes send it  to me, and I'll send you my 
check for it'; and instructed me, at the same time, to charge it up to his 
private account. He turned and went off, and said no more right then; 
last I saw of him for several days. After that time-some time after 
first talk-had a talk with him on the street; I asked him to settle the 
bills for lumber I presented. He  said he never intended to settle them 
till he did it  at the end of the law. I then told him that I should sue 
him; that I had sent the lumber there by the request of his agent 
(Pugin), and should sue him unless he paid them. H e  said, 'All right !' 
and walked off ." 

Notwithstanding the defendant's objections, the court admitted the 
above conversations in evidence, and defendant excepted. 

Plaintiff further testified as follows : 
"The first of the Bush Hill bill arrived 9 December, last about 24th; 

didn't know at time what bill would amount to. Mr. Guthrie, in Pugin's 
office, did not deny that Pugin was his agent. A11 my bills, ex- 

(664) clusive of Bush Hill, amout to $636.97, before any payment. 
H e  paid $100 13 November, after conversation in Pugin's office 

and before Bush Hill bill arrived; got the money on that check. I 
credited this amount on bill of lumber I furnished Mr. Guthrie. At 
that time he owed me no other debt; had had nq dealings with him up 
to that time." 

Cross-examined: "Bush Hill bilI was rendered to me 15 March; paid 
the bill few days after I got i t ;  think the first bill sent to me was turned 
over to Mr. Guthrie. This mas after I brought this suit. Ransley was 
building Mr. Guthrie's house. I didn't sell any lumber to Ransley. I 
very often got checks like the one shown; have never made any charge 
to Ransley. The items of 18 August, 1886, to 4 September, are charged 
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to W. A. Guthrie; this from the ledger. On the journal, 18 August, 
1886, Joseph Ransley for W. A. Guthrie's house.' This is just as it 
stood there the day the entry was made. I made the entries to suit my 
own convenience in keeping books. The reason I charged to Ransley 
was because he gave orders on Guthrie for the lumber. (Order shown. 
I t s  introduction objected to by defendant. Objection overruled and de- 
fendant excepted.) Dated 4 September, includes bill from 18 August to 
4 September; this order was presented to Mr. Pugin; can't say I ever 
showed this order to Guthrie; may have done it. 19 November (this 
order was read to the jury)-this order was for lumber I furnished Mr. 
Guthrie at the instance of Mr. Pugin; Pugin said when I presented the 
order it was all right, and he would write to Mr. Guthrie and get the 
money and pay it off." 

The defendant objected to the order of 4 September, but the plaintiff's 
counsel insisted that, as the defendant asked on the cross-examination 
the reason the plaintiff charged bills to Ransley, and the plaintiff gave 
as his reason that Ransley gave orders on Guthrie for the money, 
he should have the privilege of sustaining his statement by (665) 
showing the order in evidence as part of his explanation. The 
defendant's objection was overruled, and he excepted. 

Plaintiff testified further, on cross-examination, as follows : "Lumber 
was delivered between 18 August and 4 September to Mr. Hill, Rans- 
ley's foreman; entry on the journal 6 September is 'Joseph Ransley for 
W. A. Guthrie.' This entry has been changed; was changed in Novem- 
ber to correspond with first entry. When the account was opened with 
Mr. Guthrie, it was opened 'W. A. Guthrie, by T. E. Hill'; this was on 
16 November. When that change was made, don't know whether Rans- 
ley had left here or not; didn't know whether he was insolvent or not; 
didn't see him for some time before he left. I t  originally stood, '6 Sep- 
tember, W. A. Guthrie, by Joseph Ransley'; changed all to 'Joseph 
Ransley for W. A. Guthrie,' that were not made that way originally, to 
make them correspond with 18 August and 4 September. About 16 
November changed the bills of 4 September and 18 August, and have 
not since changed them. 4 September is charged 'Jos. Ransley for 
W. A. Guthrie.' When these entries (18 August and 4 September) 
were made, had no orders from Ransley ; gave credit to Guthrie because 
Pugin instructed me to send him anything he wanted, and he would 
pay the bill. When Mr. Guthrie commenced to buy lumber he in- 
structed me to charge it to him by Mr. Hill, or to let Hill have what he 
wanted upon a written order signed by Hill. Never had any contract 
with Guthrie, but with Pugin, who represented himself as Guthrie's 
agent; never had any agreement with Guthrie personally before 13 No- 
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vember; never had any agreement with Guthrie per~ionally on 13 No- 
vember, or after, for .lumber Ransley got. My clerks made change 
under my directions to correspond with first entry. The changes on 

books might have been made before 13 November, or after that 
(666) time. On the ledger the charge is to W. A. Guthrie direct. All 

of the lumber charged on books was delivered before 13 Novem- 
ber, except 4,000 laths delivered on that day before I saw Guthrie." 

On redirect examination plaintiff testified as follows : "Ransley ap- 
plied to me for bill of lumber for Guthrie's house. I refused him. He 
was a perfect stranger to me; knew nothing about him. (Order sent for 
Bush Hill  lumber introduced, dated 12 November, 1886, Copy will be 
sent, marked 'D.') Bought Bush Hill  bill in  my own name and sold 
i t  to Guthrie. I n  Southgate's office, showed Guthrie bills of lumber 
furnished. No other sum but $100 has ever been paid; nothing on 
Bush Hill  bill has been paid except freight." 

The plaintiff here rested his case, and the defendant testified in his 
own behalf as follows : 

('I made no contract with Wiggins prior to 13 November, 1886, and 
never made any with him in  regard to lumber, furnished by him, and 

. for which he has sued in this action, except the Bush Hill  bill. Up 
to 13 November, 1886, never had any business dealings with Mr. 
Wiggins whatever about this or any other matter. I was living in  
Fayetteville up to and after 13 November, and until my house was 
completed, about 1 March, 1887. Came to Durham 13 November for 
the purpose of looking after work  or^ my house, and to see Ransley, 
with whom I had contracted to build it. On arriving in  Durham, 
came down street and met Mr. Wiggins, who, at the time was a 
stranger to me, near where Johnson's drug store now is, on sidewalk. 
H e  came up and spoke to me, and inquired of me if I knew where 
Mr. Ransley was, and called him in  the conversation my contractor. 
I replied to him I did not; had been informed he was sick. Wiggins 
then remarked he wanted to see him; that he had a bill against him 
for lumber he had furnished to build my house. I replied to him I 

knew nothing about i t ;  that I had contracted with Ransley to 
(667) furnish everything and give me a complete job for so much 

money; think I stated the amount; told him I had nothing to 
do with buying materials or furnishing. Wiggins then said, 'I have 
furnished him lumber, and I want my pay out of somebody. I replied 
to him that he would have to look to the man he sold the lumber to; 
that I had bought no lumber from him, and I didn't intend to pay 
him for i t ;  told him my house was then, as he well knew, hardly half 
finished; that when i t  was finished I was ready to pay for i t ;  if there 
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was any surplus left over, or balance going to contractor, i t  was a 
matter of no concern to me whether the contractor got it or he got i t ;  
that what I wanted was the completion of the contract by Ransley. 
He didn't at  that time show me any bill, or state to me the amount 
of it. That's about all that occurred in that conversation; all that 
I remember. Some time after that, but during same day, I met 
Wiggins again, and he again asked me if I would become responsible- 
this I think, at  Southgate's office-for Ransley's bills. I told him I 
would not, and I think he pulled a paper out of his pocket which he 
claimed to be a bill. I declined to read i t  or accept i t ;  told him I had 
nothing to do with i t ;  that it was a matter entirely between him and 
Mr. Ransley. I called his attention to the fact I had already told 
him I would have nothing to do with it. He  then remarked, 'Ransley 
gave me an order for some stuff for your house that couldn't be had 
here, and that was ordered from some manufacturers of building sup- 
plies at  Bush Hill, N. C., and, says he, 'if I can't get pay for what 
I have already furnished Ransley, I will stop the shipment of.  the 
Bush Hill  stuff.' I told him he could do just as he pleased about 
that ;  that I didn't intend to assume, as my own, any obligation what- 
ever that he had against Ransley. With that we separated. I think 
both these conversations occurred about the middle of the day. I n  
the evening of that day I was in Pugin's office. Pugin had 
been employed by me as an architect, and not as a builder, to (668) 
supervise the construction of my house, and see that Ransley 

I 
I did the work according to his contract. Wiggins came in again, spoke 

about wanting pay for the bill he had against Ransley, and again 
threatened to countermand the order for the Bush Hill  stuff. I dis- 
tinctly refused again to become responsible for the first indebtedness 
of Ransley to Wiggins, but I told Wiggins that, to avoid delay in the 
finishing up of the house-that I was anxious to get into it-if he 
would not countermand that order I would assume and pay the bill, 
if Ransley didn't do i t ;  I would see, as to that, he suffered no damage. 
Wiggins then went off, and I had no further conversation with him 
that day. I n  conversation at  Pugin's office, and in  no other conver- 
sation I had with Wiggins that day did he pretend to me that any 
part of his claim arose out of any contract between him and Pugin 
as my agent. I t  is only since this litigation commenced that I ever 
heard of such claim. Pugin was not my agent for the purpose of 
buying material to build my house prior to 13 November, 1886; I 
don't deny I employed him after that date to buy material; had 
Pugin employed August, September, October, up to 13 November, 
simply as an architect; that was the extent of his authority. No such 
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statement was made that he sold me the lumber and gave me the credit. 
Wiggins didn't pretend to have dealt with Pugin at  all; didn't pretend 
that Ransley gave him orders. Wiggins did not state, in presence of 
Pugin, that Pugin had acted as my agent in  purchase of this lumber; 
nothing said by Wiggins about Pugin being my agent. I paid 
Vanoppen's expenses to go to Bush Hill  and back, $10; when stuff 
came it was not according to the order; went to Wiggins and said, I 
consider myself as standing between you and Petty & Go., and told him 
if he paid it I intended to contest i t ;  was willing to pay something for 

it, but not full price; sash and doors not delivered till about 
(669) Christmas; on this account plastering froze in three rooms 

of the house; had to be replastered; damage $15; $50 damage 
in completing the house; no transoms furnished; had to have them 
made to order; delayed every time; cost me $26.28. I n  this was in- 
cluded sash for windows on north side of the house; no sash came 
for that window; window-sash had a very wide bottom rail; glass 
had to be cut;  incurred expense to cut glass, $12; sash not made to fit 
frame; square sash for arched frames; closet doors had to be cut 
down; doors of green lumber; shrank; damaged $115. Offered to pay 
Wiggins $105, in full settlement of the whole thing; he declined; I 
offered i t  in writing; I delivered the check to Hill, Mr. Ransley's 
foreman, and told him to take i t  and give it to Mr. Wiggins. At  
that time I supposed it covered all Wiggins' claims; knew nothing to 
the contrary. I paid the $100 for Ransley. Don't remember the 
conversation at  Blacknall's corner. I notified Wiggins to produce his 
books; examined them, and made memorandum." 

Cross-examined.-"Discharged Joseph Ransley 17 November. Bill 
for Bush Hill  lumber in Pugin's handwriting; Pugin ordered bal- 
lusters and I paid; and wall paper. All this after Ransley was 
discharged. At time Pugin made order for glass I knew nothing 
about i t ;  it was ordered before Ransley left. 

On 13 November, I had overpaid Ransley for all the work he had 
hone and material furnished." 

Pugin, introduced for defendant, testified as follows: "I was em- 
ployed by Guthrie as architect and superintendent. This embraced 
making designs for house and superintending construction. I was not 
authorized to buy material; didn't tell Wiggins so, as I recollect; was 
not authorized by Mr. Guthrie to accept orders drawn by Ransley on 
him;  never notified Guthrie of order drawn by Ransley on him in 
favor of Wiggins; never told Guthrie verbally of the order. Don't 

remember any such conversation that Wiggins said in my office 
(670) that I represented to him I was Guthrie's agent to buy lumber. 

First time I ever saw Wiggins he was asking me for pay for 
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lumber he furnished for defendant's house. I told Mr. Wiggins that 
Mr. Guthrie sent me money, and if Ransley would give an order I 
would pay. I did tell him I had no doubt Guthrie would pay for all 
the lumber he put into the house; that the contract price was enough 
to finish i t ;  this was an opinion. Guthrie did not authorize me to 
make such statement. Guthrie made his payments to Ransley in 
checks; to Joseph Ransley or order." 

Cross-examined.-"Bush Hill bill pretty generally filled the order. 
There was paid up to 13 November, $1,125." 

Defendant here closed, and the plaintiff introduced T. E. Hill, who 
testified as follows : "What Wiggins sent was used there; he delivered 
lumber there. The 13 November met in Pugin's office; notice of 
Ransley's discharge given to me forenoon of Saturday 13th; gave it  to 
Ransley in the evening. Check of $100 for Wiggins was given to me 
in the morning of the 13th. Tuesday, 16th, I ordered first bill from 
Wiggins; I had then taken charge for Mr. Guthrie. The check 13 
November, gave it  to Wiggins before notice to Ransley; gave Ransley 
notice after supper. . . . Guthrie gave me cheoks to pay Ransley's 
hands; Ransley knew nothing about it till I told him." 

Cross-examined.-"I was foreman for Ransley both on Guthrie's 
house and church; Ransley furnished to both places. Pugin suggested 
the amounts to be paid." 

Plaintiff then introduced Mr. Lloyd, who testified: "Mr. Pugin 
came into my store; I sent for him, and asked him if he was Mr. 
Guthrie's agent; he said he was, and all the money was passing through 
his hands, and he accepted the order." 

At the commencement of the trial, the defendant demanded payment 
on his counterclaim because no reply was filed thereto. The 
court ruled that the counterclaim, considered as a cross-action, (671) 
seeking affirmative relief, was not within the jurisdiction of 
the court, as the demand was under two hundred dollars and founded 
on contract, but that defendant might have the benefit of i t  as a 
recoupment. To this ruling defendant excepted. The defendant after- 
wards took advantage of his counterclaim as a recoupment, and the 
court, without objection on the part of the defendant, charged the jury 
fully as to rights of defendant under his counterclaim,'and particularly 
and in detail called the attention of the jury to the evidence of defend- 
ant tending to show that he had sustained damages, as alleged in his 
counterclaim, and told the jury that if they should find the first issue 
for the plaintiff, they should reduce the amount of any claim they 
might find plaintiff entitled to recover by the amount of the damages 
which defendant had shown, by a preponderance of evidence, he had 
sustained. At the close of the evidence defendant requested the court 
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to put its instructions to the jury in writing, and the judge at once 
wrote the following (and handed them to counsel for defendant), to wit: 

"1. I f  the jury are satisfied, by a preponderance of the evidence, 
that the plaintiff sold and delivered to defendant the lumber, the value 
of which he sues for in  this action, they will answer the first issue 
in  the affirmative. 

2. I f  the lumber was sold and delivered to Pugin as agent for 
defendant, and Pugin was defendant's agent to purchase such lumber, 
this would be, in law, precisely the same thing as a sale and delivery 
to the defendant personally, and the jury should answer the first 
issue in  the affirmative. 

3. I f  Pugin, professing to be the agent of defendant, purchased 
' 

and received such lumber for defendant, and defendant subsequently 
ratified such purchase, the jury should answer the first issue 

(672) in the affirmative. 
I n  addition to the written instructions, the court, without 

objection on the part of the defendant, explained to the jury that 
they should answer the first issue "yes," if they were satisfied, by a 
preponderance of the evidence, that the plaintiff furnished the de- 
fendant the Bush Hill  bill of material under a contract with defendant, 
and called the attention of the jury to the evidence on both sides in 
regard to that bill of lumber, and further to the jury, without objection, 
that if they found the first issue in the affirmative, it would be for 
them to ascertain, in passing upon the second issue, whether defend- 
ant's contract with the plaintiff embraced only the Bush Hill  bill of 
lumber, or whether it included the bills claimed by plaintiff to have 
been furnished by him to defendant between the 18th of August and 
13th of November. The court then directed the attention of the 
jury to the evidence on both sides bearing upon these questions, and 
impressed upon them that the onus was upon the plaintiff. 

The defendant requested the following special instructions: 
"1. To constitute a sale of personal property, delivery of the article 

to the purchaser (either actual delivery or symbolical, as by written 
bill of sale) is necessary, and when the delivery is had the sale is then 
complete. There is no such thing as a vendor's lien recognized in 
North Carolina,' and when the vendor parts with the possession, by 
delivery to the purchaser, his right to the property thereupon ceases, 
and the title passes to the vendee unencumbered, unless the vendee 
should enter into mortgage on the property, or sign a conditional bill 
of sale. I f  Ransley contracted with Guthrie to build and complete 
his house, and furnish lumber and other material himself for that 
purpose, and the plaintiff contracted with Ransley to sell to him the 
lumber, etc., embraced in  the account sued on, and, pursuant to 
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contract with Ransley, in the months of August, September, October 
and up to 13 November, 1886, delivered to Ransley the articles em- 
braced in his account for that time, then he cannot recover 
for these items against Guthrie. And it makes no difference, (673) 
in  this view of the case, that the articles were delivered on 
Guthrie's premises, nor that they were used in building the house 
Guthrie now occupies." The court said there was no evidence in the 
case calling for this instruction as a whole, and such parts of i t  as 
are necessary to be given are embraced in  the general charge to the 
jury. The instruction was therefore refused. 

"2. I f  the jury find the lumber was sold and delivered to Ransley 
under an express contract with him, then the using of the materials 
on Guthrie's premises, and to build a house for Guthrie, will not, in  
law, raise any implication against Guthrie, nor bind him under an 
implied contract, to pay for the same, I f  there was an express contract 
with Ransley, then that would exclude all idea of an implied contract 
with Guthrie." (Given.) "If the plaintiff sold and delivered the 
lumber in  August, September, October, and up to 13 November, 1886, 
to Pugin, as the agent of Guthrie, then such sale and delivery to 
Pugin, as Guthrie's agent, will not bind Guthrie, unless there was 
the relation of principal and agent subsisting at  the time between 
Guthrie and Pugin, and to bind Guthrie the plaintiff must prove such 
agency by a preponderance of evidence." 

No. 3 was given with this addition: 
"Unless the jury shall be satisfied, by a preponderance of the evi- 

dence, that Guthrie ratified Pugin's acts." 
"4. That if the bills of lumber of August, September, October, and 

up to 13 November, 1886, were sold and delivered to Ransley under 
contract between the plaintiff and Ransley, then the same became the 
debt of Ransley, and the plaintiff could not, under the Statute of 
Frauds, hold Guthrie responsible, unless Guthrie bound himself in 
writing to pay it. That the giving of the check for $100, 13 November, 
1886, by Guthrie, was not, in  law, sufficient to bind him to pay 
the full amount of Ransley's then indebtedness to the plaintiff, (674) 
as there is no evidence in  the case and no contention on the 
part of the plaintiff that defendant is or has made himself any way 
responsible for Ransley's debt." (Refused.) 

" 5 .  That if the plaintiff paid the bill of W. C. Petty & Co., of 
Bush Hill, after notice from Guthrie of the grounds of his counter- 
claim, then that bill is subject to the amount if any, which you shall 
find due to Guthrie for his counterclaim." (Given.) 

('6. That if Wiggins paid to Petty & Go. the Bush Hill bill of 
$127.68 after 19 February, 1887, when his suit was commenced, then 
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he cannot recover anything in this action on account of such payment." 
(Refused, because plaintiff does not seek to recover on such grounds.) 

'(7. That the burden of proof is upon the plaintiff, and i t  is his duty, 
by a preponderance of evidence, to satisfy the jury that the defendant 
contracted with him to furnish the material, and if he has failed to 
satisfy the jury he is not entitled to recover." (Given.) 

Defendant moved for a rule for a new trial upon the following 
grounds : 

1. Because his Honor refused the defendant's special instructions 
Nos. 1, 4 and 6 .  

2. Because, in giving defendant's special instruction No. 3, his 
Honor gave the same with the modification and qualification written 
below i t  on same paper. 

3. Because his Honor charged the jury as set forth in his written 
instructions numbered 1, 2 and 3. 

4. Because his Honor overruled the defendant's exceptions to evi- 
dence and admitted the same in  behalf of plaintiff, as follows, viz.: 
('The evidence, exceptions to which are noted in  his Honor's notes 

of the evidence, and such other exceptions to evidence as de- 
(675) fendant may desire to have put into the case," such being the 

understanding in taking down the evidence." 
New trial  refused, and defendant appealed. 

N o  coun.se1 for plaintiff. 
J o h n  W.  Graham for defendant.  

SMITH, C. J., after stating the case as above: Upon the introduc- 
tion of the plaintiff as a witness on his own behalf, objection was 
made to his testifying in support of the claim, because, when demanded, 
he had failed to furnish a bill of particulars thereof under sec. 259 of 
The Code. This section declares that while '(it shall not be necessary 
for a party to set forth in  a pleading the items of an  account therein 
alleged, but he shall deliver to the adverse party, within ten days 
after a demand in writing, a copy of the account, which, if the pleading 
is verified, must be verified by his own oath, or that of his agent or 
attorney, if within the personal knowledge of such agent or attorney, 
to the effect that he believes it to be true, or to be precluded from giving 
evidence thereof," etc. 

This enactment, which, in case of a disregard of the demand, shuts 
out all proof of the items of the claim coming from any witness (and 
does not close the mouth of the party making i t  alone), is intended 
to meet the case of a complaint that does not set out the particulars, 
and confine the evidence at  the trial to such as are set forth. I t s  aim 
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is to supply an omission to give them in the pleadings, and hence, 
when furnished, they become substantially and in legal effect a part of 
the complaint itself. The People v. Mowroe, 4 Wend., 200. 

"The better practice,'' says the court in Kellogg v. Paiwe, 8 How. 
Pr .  Rep., 329, "is for a party who intends to preclude his adversary 
from proving an account on the ground that he has not complied with 
a demand, or an order for the particulars of such account, to apply 
for an order to that effect before the trial, so as to have the 
question settled before the trial." The propriety of this course (676) 
is strikingly manifest in this case. 

But a complete answer to the objection is furnished in the fact that 
such bill is attached to the complaint, and made, by reference, a part 
of it, so that no such demand is authorized, unless the statement is 
defective; and the appropriate remedy for this is an application to 
the court for a more definite bill, in  which the defects should be 
pointed out. Kellogg v. Paine, supa.  

There was no error in receiving the testimony offered. 
We do not set out the building contract made between Ransley and 

the defendant, which is full and minute in  its specifications, and . 
contemplates a complete and finished job undertaken by the former 
for a fixed price to be paid by the latter. 

The next exception was taken during the cross-examination of the 
plaintiff, to the production of an order under date of 4 September, 
1886, drawn by Ransley on the defendant in  favor of the plaintiff 
for $258.65, which was referred to in  explanation of and giving 
reasons for an entry on plaintiff's journal. The exhibition of the 
order was a verification of what he was saying about its contents, and 
is part of the cross-examination itself. The reason given for the 
ruling to receive the order as evidence for the limited purpose men- 
tioned is entirely satisfactory in sustaining it. 

The further objection to what was said by the witness that led to 
the production of the order is quite as untenable, as i t  was elicited by 
the defendant's counsel without interference until the evidence was 
out. As is said in the opinion in  McRae v. Malloy, 93 N. C., 154, 
the defendant, "if opposed to the giving in of the testimony, should 
have interposed and arrested the examination, or if this could not 
be done in  time, should have asked the judge to require its withdrawal 
or direct the jury to disregard it, so that it would become 
harmless. But it is not admissible for counsel to be quiet and (677) 
allow the evidence to come out and take advantage of i t  if 
favorable, and if not to ask that it be stricken out and not considered." 
I f  we misinterpret the record as to the time when the objection was 
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made, we see no intrinsic objection to the matter of the testimony 
itself, and for the reasons given by the presiding judge it was com- 
petent. 

The next exception is to the ruling made at the commencement of 
the trial, that what the answer sets up as a counterclaim being less 
than $200, and cognizable in a justice's court only, could not be 
enforced as a demand for affirmative relief, but the defendant could 
avail himself of it as a recoupment in reducing the plaintiff's demand. 
This accorded to the defendant all the benefit to which he was entitled, 
and he should be content in being allowed to use it for this purpose. 
But the objection disappears in presence of the fact that precisely 
the same purpose was subserved whatever name be given to the de- 
fense. Inasmuch as the plaintiff recovered a much larger sum, 
whether a counterclaim, recoupment or set-off, the opposing demand, 
if allowed by the jury, would necessarily be in effect a diminishing 
of the plaintiff's claim, and this, to some extent, would seem from 
the verdict to have been done, as the sum assessed by the jury is less 
by $25 than that demanded in the complaint, or it has been disallowed 
altogether. 

We have carefully considered the instructions asked and denied 
or modified, and those given to the jury, in the light of the full evi- 
dence as reported, and are unable to find any reviewable error in 
either. 

There is no dispute that the defendant's agreement with Ransley 
required the latter to furnish all the materials and do all the work 
in putting up the house, doing what is called "a turnkey job," for all 
which the former was to pay for the work as it progressed definite 

sums until it was completed. I t  is also not denied that the 
(678) material for the value of which the suit is brought was sup- 

plied by the plaintiff and entered into the construction of the 
house. So the only question is, were these supplies furnished to the 
one or the other of these contracting parties, and do the facts proved 
authorize the inference that they were on the credit of the defendant 
with his assent, from which a contract to pay for them may be im- 
plied? This the jury found, and there was no direction asked to be 
given to the jury that there was no evidence warranting the verdict, 
and no complaint can now be entertained here for the failure to give 
such an instruction. 

The fourth instruction refused is outside the controversy, for it is 
not whether the defendant became collaterally liable for the debt of 
Ransley, under the Statute of Frauds, but whether he contracted him- 
self for the goods, and therefore the evidence did not admit of such 
charge. 

526 



N. C.] SEPTEMBER TERM, 1888. 

MINING GO. 9. MINING Co.; BROWN v. BROWN. 

The sixth instruction was properly refused upon the ground stated 
by the judge, for it was not haterial whether the plaintiff had or had 
not paid for so much of the lumber as he got of Petty & Go.-the 
Bush Hill bill-if as his material thus acquired they were furnished 
to the defendant under a contract with him. 

We find no error in the record of which the defendant can complain, 
and the judgment must be and is 

Affirmed. 

Cited: Blake v. Broughton, 107 N. C., 227, 229; Towmend v. Wil- 
liams, 117 N .  C., 337; Beaman v. Ward, 132 N.  C., 69; Hodges v. 
Wilson, 165 N.  C., 327; Cropsey v. Marbham, 171 N. C., 46;  Sewing 
Machine Co. v. Burger, 181 N. C., 245; Burris v. Litaker, ibid., 377. 

SILVER VALLEY MINING COMPANY v. THE BALTIMORE MINING 
COMPANY. 

SMITH, C. J. This repeal has been retained for several terms 
under an adversari, while the subject matter has been fully considered 
in the opinion heretofore delivered in the decision of the defendant's 
appeal. Silver Valley Co. v. Baltimore Co., 99 N. C., 445. After 
due consideration, and in view of what is there said, our conclusion 
is tihat no error is disclosed in the ruling from which the present appeal 
is taken, and therefore we affirm the judgment. 

Affirmed. 

Cited: Lanier v. Pullman Co., 180 N. c., 410. 

BROWN v. BROWN. 

The judgment of the court below-in favor of the defendant-was 
affirmed. 

A petition to rehear having been filed, the opinion delivered at this 
term will appear with that which will be made on the final disposition 
of the cause. 
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Liquor Selling-Druggists-Indictment-Negative Averments. 

1. The principle enunciated in 8. v. Wray, 72 N. C., 253, which exempts 
from criminal prosecution a druggist who, in good faith, and upon the 
prescription of a physician, sells liquor without a license, as medicilze, 
will not be extended to a "liquor dealer," although the latter may make 
such sale upon representations and honestly believing that the liquors 
are to be used for medicinal purposes. 

2. Indictments under the Revenue Acts of 1885 and 1887 for selling liquors 
in quantities greater than one quart, should negative the facts that the 
liquors were of the defendant's own manufacture, and were sold at the 
place of manufacture, or were the product of his own farm. 

INDICTMENT for selling liquors without license, tried before MacRae, 
J., at Spring Term, 1888, of the Superior Court of MACON County. 

The indictment contained three counts : 
1. The first charged the defendant with unlawfully selling and 

retailing spirituous liquors to Joseph Beasley, by measure less than 
a quart, to wit, by the pint, not having a license, etc. 

2. The second charged the unlawful selling, etc., to Joseph Beasley, 
by a measure less than a gallon, to wit, by the quart, not having a 
license, etc. 

3. And the third charged the unlawful selling, etc., to Joseph Beasley, 
by a measure less than five gallons, to wit, by the gallon, not having 
a license, etc. 

The indictment was found by the grand jury at  Fall Term, 1887. 
"Before the jury was empaneled the defendant moved to quash the 

indictment for want of jurisdiction, upon the ground that under the 
Revenue Act of 1887, sees. 31 and 35, the jurisdiction was in 

(681) the court of a justice of the peace." Motion denied, the court 
holding that the defendant might have the benefit of this point 

under the plea of not guilty. Defendant excepted. 
J. Beasley, witness for the State, testified that "he bought whiskey 

from the defendant in January or February, 1887, a quart each time. 
Defendant keeps a regular place of sale-a grocery. About the last 
of January or first of February, 1887, was the first time witness 
bought whiskey of defendant. After that he bought again, both times 
a quart. Witness bought whiskey from defendant on a physician's 
certificate for his sick wife. Defendant is not a.druggist." 

Counsel for defendant asked the court to charge the jury that, if 
the defendant sold the whiskey in good faith for medicinal purposes, 
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on a prescription of a physician, he was not guilty. This was declined, 
and defendant excepted. 

The court charged the jury that if defendant sold whiskey to the 
witness as alleged, at a time more than six months before the finding 
of the bill, the court would have jurisdiction, but if the sale took 
place within six months before the finding of the bill, this court would 
not have jurisdiction. Defendant excepted. 

The court further instructed the jury, that the defendant not being 
a druggist, could not sell by the quart without a license, even upon 
a physician's prescription. Defendant excepted. 

There was a verdict of guilty, judgment, and appeal. 

Attorney-General for the State. 
Kope EZim for defendant. 

DAVIS, J., after stating the case: The only evidence as to the time 
when the alleged offense was committed, shows that i t  was in  January 
or February, 1887, before the enactment of chapter 13'5 of the Laws 
of 1887, which was 7 March, 1887, but so far  as it relates to 
the offense charged in the indictment, it is immaterial whether it (682) 
occurred under ch. 175, sec. 34, of the Lots of 1885, or ch. 135, 
see. 35, of the Acts of 1887, as they do not differ in respect to the mat- 
ters charged in the indictment. The slight changes made in  the former 
by the latter in  no way affect the penalties imposed, and as to them 
the latter does not repeal the former. 8. v. Sutton, 100 N. C., 474. 

Whether under the Act of 1885 or 1887, the punishment does not 
exceed a "fine of $50 or imprisonment for thirty days, and a justice 
of the peace had exclusive original jurisdiction" within six months 
after the commission of the offense." After six months the Superior 
Court might assume jurisdiction, if official cognizance had not been 
taken by a justice of the peace, and the ruling of his Honor upon the 
question of jurisdiction was correct. The Code, sec. 892. 

This disposes of the defendant's exception to the refusal of his 
Honor to quash the indictment, and also of the exception to the charge 
in regard to the jurisdiction. 

As to the questions involved in the exceptions to the refusal of the 
court to charge as requested in regard to the sale for medicinal pur- 
poses upon the prescription of a physician, and to the charge in 
relation thereto as given, there has been some conflict in  judicial 
decisions; but in  the late case of S. v. McBrayer, 98 N. C., 619, 
Merrimon, J., delivering the opinion of the Court, in  commenting on 
the case of 8. v. Wray, 72 N. C., 253, relied on by counsel for de- 
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fendant, said that case "went to the extreme limit of the power of 
interpretation"; and much stress, in S. v. Wray, was laid upon the 
fact that. the sale was not only upon the prescription of a physician, 
but was made by a druggist, whose business it was to sell medicine 
upon prescriptions, and though in  conflict with a dictum in  X. v. Wool, 
86 N. C., 708, this Court will not go, by construction or interpreta- 

tion, beyond the ruling in 8. v. Wray. To do so would tend 
(683) to impair the force of the statute, weaken its restraining power, 

and often to defeat the legislative will, by rendering evasions and 
violations of the law easy. I t  is not pretended that defendant kept 
whiskey for sale as a medicine, as druggists do, and for which they are 
required to pay a license. Tax Acts of 1887, ch. 135, sec. 21. This 
disposes of the other exceptions. 

We think it proper to call attention to the omission in the second 
and third counts of the indictment to negative the facts that the 

, spirits sold were of the defendant's own manufacture, and sold at  
the place of manufacture, or the product of his own farm, as was 
properly don; in S. v. Whissenhunt, 98 N.  C., 682, and which 
should be done. S. v. Stamey, 71 N. C., 202; 8. v. Miller, 7 Ired., 275; 
8. 9. Loftin, 2 D. & B., 31; 8. v. Hazell, 100 N.  C., 471; S. u. Sutton, 
ibid., 474. 

This objection does not apply to the first count, which is good, and 
the verdict being a general one, i t  is sufficient if any one of the counts 
is good. 

There is no error. 
Affirmed. 

Cited; Randall v. R. R., 107 N. C., 754; 8. v. Edwards, 113 N C., 
654; S. v. Downs, 116 N. C., 1067; 8. v. Tisdale, 145 N. C., 424. 

(684) 
STATE v. J. C. COOPER. 

Local Optio+Elections--Public Acts-Townships-Jurisdiction-In- 
dictment-Duplicity-When Defect Cured by Verdict. 

1. The result of an election cannot be collaterally impeached-this must be 
done by an action brought for that specidc object. 

2. Public acts are always noticed judicially by the court, and the omission to 
refer to them in indictments is not ground for arrest of judgment. 
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3. Where an election is held under the Local Option Act in a township, and 
afterwards the name of the township is changed by law, this does not 
have the effect of repealing the Local Option Law therein. 

4. The Superior, Criminal and Inferior Courts have jurisdiction of offenses 
against the Local Option Act. 

5.  An indictment which charges more than one offense in the same count is 
bad for duplicity, and may be quashed for that reason, but if a not. pros. 
is entered as to all but one charge, or the defendant elects to go to trial 
and is convicted, the defect will be cured. 

I~~DICTMENT for violation of the Local Option Law, tried before 
Montgomery, J., at September Term, 1887, of TRANSYLVANIA Superior 
Court. 

It is charged in the indictment that the sale of spirituous liquors 
was prohibited in Davidson River Township, in the county of Tran- 
sylvania, by a vote of a majority of the electors of that township, as 
allowed by the statute (The Code, sees. 3110, 3116), and that the ' 

defendant sold such liquors within that township while such sale was 
so prohibited to sundry persons named, there being but one count in 
the indictment, so that several distinct offenses were charged in the 
same indictment and in the same count. 

Before the defendant pleaded, "by direction of the court, and with- 
out objection from the defendant, the solicitor was required to elect 
as to which charge of the bill he would try upon, and a nol. pros. was 
entered as to all but the charge of selling to Samuel Merrill. 
Defendant pleads not guilty, and specially that no such election (685) 
as that charged or reported was ever held." 

On the trial the State offered in  evidence the minutes of the county 
commissioners of said county containing an order for an election on 
local option in said township. 

Record of petitions before said board and the original petitions 
of citizens of said township. 

Record of returns of election of June, 1880, made to board of 
commissioners, declaring the result of said election: for prohibition, 
84; for license, 74. 

The register of deeds, as a witness, identified the records and 
original petitions, and testified that there were no other records of , 
said board concerning said election. 

Samuel Merrill, a witness for the State, testified that in February, 
1887, he bought two packages of whiskey containing five gallons each, 
and four or four and a half gallons also, from the defendant at  rectify- 
ing house in  said township. 

531 



I N  T H E  SUPREME COURT. [ lo1 

The defendant offered as a witness one Forsythe, who stated that 
he remembered the local option election in 1880; that he took an 
interest in  it outside, and assisted in  counting the votes. 

The defendant asked the following question: 
('Do you recollect of any votes in  favor of license being thrown out 

after the counting of the votes?" 
Objection by the State. Sustained, and the defendant excepted. 
The defendant's counsel offered the following further exception in 

writing : 
The counsel for the defendant offered to prove that at the election 

held, as alleged in the bill of indictment, there were seventy-four votes 
cast for license and eighty-four for prohibition, and this was the 
return of the judges of said election. H e  then offered to prove that 

after the election was open and had progressed for a while the 
(666) judges took out the votes and began de novo, without any notice 

or proclamation to that effect. H e  also proposed to prove that 
after the election was over and the polls closed the judges threw out 
eight or ten votes, all of which were for license, and had these votes 
been counted it would have changed the result, or at  least made i t  
doubtful. But his Honor ruled out the question intended to elicit this 
information, and held that the election could not be thus collaterally 
attacked, and thereupon the defendant excepted. The counsel further 
insisted that the irregularities before and after the election was closed 
were sufficient to annul the election, and the same was done by the 
officers appointed to hold the election, and employees acting under 
their immediate direction, and i t  was done for the purpose of de- 
feating the will of the majority of the voters. But his Honor was 
of the opinion that the election could not be thus attacked, and 
thereupon ruled out the evidence as was intended to be elicited by 
the question propounded to the witness Forsythe, and the defendant 
excepted. 

Defendant moved in arrest of judgment on the ground: 
1. That the bill of indictment is defective, in  that no allusion is 

made to the act of assembly authorizing local option, nor to the act 
of assembly changing the name of the township. 

2. That the act of assembly, chapter 136, 1881, changing the name 
of the township, repells the local option act. 

3. That this court has no jurisdiction of the offense charged in the 
bill of indictment. 

Motion in  arrest. Defendant excepts. 
There was a verdict of guilty and judgment against the defendant, 

from which he appealed to this Court. 
532 
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Attorney-Gene~al for the State. 
G. N. Folk f o r  defendccnt. ' 
MERRIMON, J., after stating the case: The defendant made no (687) 

objection on the trial  to the evidence produced on the part of the 
State. I t  went to prove that an election was ordered and held according 
to the forms of the law, and that the result was ascertained and declared 
in writing to be in  favor of "Prohibition." The statute (The Code, see. 
3114) required that i t  should be held as nearly as practicable in  achord- 
ance with the statute regulating elections of members of the General As- 
sembly. I t  seems to us that this was substantially done. I t  appears that 
there was but one voting place in the township. The judges and registrar 
conducted the election at  the time and place prescribed, ascertained the 
result thereof, and certified the same over their proper signatures, 
and deposited their certificates with the register of deeds. They, under 
the circumstances, necessarily constituted the canvassing board for 
the purpose of ascertaining the result, and what they did was about 
as near an observance of the election law applicable as was practicable. 
There was no formal proclamation of the result, but this was not 
essential. The important and essential things to be done were, that 
the proper officers should hold the election, ascertain the result and 
certify the same, and deposit their certificate in the proper public 
office of deposit, so that the people of the township-indeed, all people- 
could there learn the result. They had notice of the election, and 
the law charged them with knowledge of the result. I t  provided the 
means by which and the place where such information might be had 
by everybody. 

Such ascertainment and declaration of the result of the election 
was p ~ i m u  facie correct, and it was conclusive until by a proper action, 
brought for the purpose, the true result otherwise should be asoer- 
tained and declared by a judicial determination. The law contemplates 
and intends, generally, that the result of an election, as determined 
by the proper election officers, shall stand and be effective until i t  
shall be regularly contested and reversed, or adjudged to be void by 
a tribunal having jurisdiction for that purpose. I t  would lead 
to confusion and ridiculous absurdity to allow the validity (688) 
and result of an election to be contested everv time the result 
of it, as determined by the election officers, became material col- 
laterally in  a litigation. I n  the present case the defendant might be 
able to prove facts showing that the election mentioned was void for 
one cause or another; another defendant, charged with a like offense, 
might be less fortunate, and the State might show that it was regular 
and valid, and so on indefinitely. The law does not provide for such 
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continual and repeated contests in every case that may arise. I t  
A. 

intends that one contest, properly instituted for the purpose, shall 
establish the validity or invalidity of the election questioned. I f  the 
present defendant or others were dissatisfied with the conduct of the 
election, or the result of it as declared, they should have promptly 
brought their action, as they might have done, to contest its validity 
and the correctness of the ascertained result. They had the right to 
do so, and, as they did not, it cannot be attacked in  a collateral action. 
This is well settled. SmalZwood v. New Bern, 90 N. C., 36; 8. v. 
Emery, 98 N. C., 768, and cases there cited; Catling v. Boone, ibid., 
573; McDowell v. Construction Company, 96 N .  C., 514; Rigsbe~ v. 
Durham, 99 N.  C., 341. 

Nor can the motion in arrest of judgment be sustained. The first 
ground assigned in support of i t  is without force. The statute in 
respect to ('Local Option" referred to is a public one, of which the 
court takes notice, and applies in all proper connections, and in  this 
case in  connection with the charge in the indictment. And so also 
the statute (Acts 1881, ch. 136) which changes the name of the 
township mentioned i n  the indictment is a public-local one, of which 
the court takes notice, and applies, in connection with the averment 
in  the indictment, that the name had been changed by that statute. 

S. v. Chambe~s, 93 N.  C., 600. 

(689) Nor does the statute last cited repeal the "Local Option Act" 
in  the township mentioned or elsewhere, or in  any way or 

manner affect i t ;  i t  simply changes the name and does not purport 
to change or affect the territory or anything or any state or condition 
of things within its compass. 

Very clearly, the court had jurisdiction of the offense charged. 
The statute (The Code, sec. 3116) makes it a misdemeanor to sell 
any spirituous liquors within a "county, town or township" where 
such sale is prohibited as provided in that statute, and no particular 
measure of punishment for the offense is prescribed. A justice of 
the peace, therefore, had not jurisdiction of the offense charged, and 
the Superior Court had, and the criminal and inferior courts vould 
have in like cases. 

What we have said disposes of the objections raised by the defend- 
ant. . I t  is made our duty to look through the whole record and see 
if i t  is sufficient to warrant the judgment. We have done so, and 
deem it proper to say that we find that the indictment contained but 
a single count, and in  effect charged several distinct offenses. I t  was, 
therefore, bad, because of duplicity, and the defendant might have 
objected to it successfully by demurrer, or a motion to quash i t  might 

534 



N. C.] SEPTEMBER TERM, 1888. 

have been sustained. Ach. C k  Pl., 50. But the court required the 
solicitor to elect that. he would prosecute for a single offense charged, 
and he entered a nolle prosequi as to all the offenses charged but one. 
This, in  effect, left but a single charge in  the indictment, and we 
cannot see that the defendant suffered or could suffer any harm by 
pleading to it, and going to trial upon his plea. But if there was a 
defect it was cured by the verdict, and the judgment could not be 
arrested on that account. S. v. LocLZear, Busb., 205; S.  v. Simons, 
70 N. C., 336. 

There is no error. 
Affirmed. 

Cited: Bynum v. Comrs., ante, 414; S.  v. Farmer, 104 N. C., 888, 
889; S. v. Harris, 106 N.  C., 686; S.  v. Davis, 111 N.  C., 733; 8. v. 
Wilson, 121 N.  C., 655; S. v. Burwett, 142 N.  C., 579; Barnette v. 
Midgett, 151 N.  C., 3 ;  S .  v. Knotts, 168 N. C., 191; S. v. Muaday, 
182 N. C., 910; Barnes v. Comrs., 184 N. C., 327; S. v. Jarrett, 189 
N. C., 519. 

STATE v. J. FRANK SHOEMAKER. 
(690) 

Slander of Innocent Wornan-EviYence. . 

1. A new trial will not be awarded upon the ground of the admission of 
irrelevant evidence, unless it is made to appear that the appellant was 
in some way prejudiced thereby. 

2. In an indictment under The Code, sec. 1113, for slandering an innocent 
woman, it is sufficient if it is made to appear that the words used 
amounted to a charge of incontinency, and that they were uttered in the 
hearing of a third person. 

3. Calling an innocent woman "a d-d whore," in a loud an8 angry manner, 
in the hearing alone of the wife of the speaker, is a charge of inconti- 
nency within the meaning of the statute. 

INDICTMENT for slander of an innocent woman, tried before Meares, 
J., at October Term, 1888, of the Crimilial Court of MECKLENBURQ- 
County. 

The following is so much of the case on appeal as is necessary to 
present the grounds of the defendant's exceptions: 

The prosecutrix, one Mrs. Annie McClure, testified in substance, 
that the defendant was abusing and cursing his wife; that they (the 
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defendant and his wife) were running iowards her, and when within 
a short distance of where she was, about forty steps from the public 
road, the defendant halted and turned towards her and said: ('Yes, 
there is another d-d negro whore who will go to town tomorrow 
and get out another warrant against me." That the defendant cursed 
here and called her a whore. The language was in a loud tone of 
voice and could have been heard a long ways off. Defendant's wife 
was a short distance off. The presecutrix also testified that she was 
an innocent woman and never had illicit intercourse with any man. 

On the cross-examination the defendant's counsel asked the witness 
"if she did not tell one H. L. Hunter (when on a visit to her 

(691) house at a certain time), while talking to him about this oc- 
currence, that the defendant had called her a negro, and upon 

being told by said Hunter that it was not an indictable offense to call 
a woman a negro because i t  was not slander according to law, and 
she then told Hunter that the defendant had called her a whore; and 
furthermore, in the same conversation with said Hunter, did she not 
speak of some former prosecutions against the defendant, J. I?. Shoe- 
maker, saying that her object was to drive him from the neighborhood, 
and saying, 'I think that we will down him this time?'" 

To this interrogatory the prosecutrix answered that she "had never 
had any such conversation with Hunter;  that it was true, however, 
that Hunter did make a visit to her house at that time, and that he 
tried to 'pick' her and other members of the family about a suit which 
he had against the Plummers, and he talked a good deal about the suit 
and the Plummers, and advised us to break with the Plummers; but he 
said nothing in my hearing about this occurrence with the defendant, 
Shoemaker, although he might have talked about i t  to other members 
of the family without my hearing him. I deny that he had any such 
conversation with me." 

H. L. Hunter was introduced by the defendant, and testified that a 
few days prior to the August Term of the court he visited the house 
where the prosecutrix, Annie McClure, lives, and that in a conversa- 
tion between them, which was relative to this difficulty between her and 
the defendant, Shoemaker, she said to him that Shoemaker called her a 
negro, and the witness then told her that did not amount to slander and 
was not indictable, and she then said to the witness that the defendant 
had called her a whore. She went on to speak of some former prosecu- 
tions against the defendant which she said had failed, and then said 
"she thought they would down him this time, and she wanted to drive 
him out of the neighborhood." 
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On the cross-examination the witness testified that he did have (692) 
something to say about the Plummers in that same conversation 
with the prosecutrix, but he denied that he advised her to break with 
the Plummers, and that he had said they were a bad people. 

The defendant himself and one John Lytle testified, and their evi- 
dence tended to contradict the prosecutrix. 

After the close of the defendant's testimony the State resumed the 
examination of witnesses, and recalled Mrs. Annie McClure, who testi- 
fied that she did not have any conversation with the defendant's witness 
Hunter, at  the time spoken of by him, or at  any other time, relative to 
the difficulty between her and the defendant Shoemaker; that nothing 
was said between them about the language which Shoemaker had applied 
to her. The solicitor for the State then asked the witness what was the 
conversation between her and the witness Hunter at the same time and 
place about the Plummers. This question was objected to by the de- 
fendant's counsel, and admitted by the court, and the defendant's coun- 
sel excepted. The witness answered, that in  the conversation referred 
to, the witness Hunter tried to "pick" her with regard to a suit he had 
with the Plummers, and also that he advised her to break with the 
Plummers and cut their acquaintance, as they were not proper persons 
to associate with. 

Two witnesses testi$ed that the character of the prosecutrix, Mrs. 
Annie JScClure, is good, and two witnesses testified that the character 
of the defendant Shoemaker is bad, and two witnesses testified that the 
character of the witness H. D. Hunter is good. 

The following prayer for instruction was offered and asked for by 
the defendant's counsel, viz.: "That even talcing the testimony of all 
the State's witnesses to be true, no case has been proved within the 
meaning of the statute, and that the defendant is entitled to an 
acquittal; that, i n  order to make a case, it must be shown that (693) 
the language must have been heard by some third person." 

This prayer for instruction, taken as a whole, was refused by the 
court, although the defendant was given the benefit of the concluding 
proposition of the prayer; that is to say, that the language used by the 
defendant must have been heard by some third person in order to con- 
stitute a case of guilt. 

The counsel for the defendant excepted to this ruling of the court. 
The court instructed the jury on the law ( in  substance), that the 

statute controlling this case was intended for the protection of innocent 
females only; that an innocent woman, within the purview of the statute, 
is a woman who has never had illicit sexual intercourse with a man; 
that it devolved upon the State to establish the fact of the innocency of 
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the woman whose character is alleged to have been slandered by the de- 
fendant to the satisfaction of the jury and beyond any reasonable doubt. 
(The court here recapitulated the testimony in the case bearing upon 
the character of Mrs. Annie McClure, the prosecutrix.) The court 
furthermore instructed the jury that the language charged, or alleged 
to have been used by the defendant in this and all similar cases, must 
be such as to amount to a charge of i n c o r d t i n e n c y .  

The court, after recapitulating all the testimony i n  the case, in- 
structed the jury that if "they were convinced beyond a reasonable 
doubt that the prosecutrix is an innocent woman, and furthermore that 
the prosecutrix had sworn to the truth; that at the time and place de- 
scribed by her the defendant had called her a 'damned negro whore' in  
the presence of a third person (his wife), that this language amounted 
to a charge of incontinency, and they ought to convict the defendant; 
but that the jury must be satisfied beyond a reasonable doubt on both 

of these issues before they could convict. I s  the prosecutrix an 
(694) innocent woman? I f  so, did the defendant call her a damned 

negro whore, as she has testified? That the defendant had testi- 
fied that he did not say anything of an insulting nature on the occasion 
in  question to the prosecutrix, but that he did answer back to a negro 
woman (as he supposed) that she was a 'damned black bitch.' 

H e  denies this charge. 
The defendant is an interested witness. The iaw does not say, how- 

ever, that an interested witness must not be believed, but i t  does say 
that the jury must scrutinize his testimony with greater severity, for 
the reason that he is an interested witness, than they would otherwise 
do; that being an interested witness his testimony does not stand on the 
same high and unsuspicious level or plane where otherwise it might 
stand." 

On motion of defendant's counsel, a motion for a v e n i r e  de n o v o  was 
entered. 

The counsel for the defendant submitted a motion for a new trial, 
based upon the following reasons, viz. : 

1. Because the court erred in  admitting the testimony of the State's 
witness, Annie McClure, i n  that she was allowed to state the conversa- 
tion which was held between her and the defendant's witness, H. L. 
Hunter (as she alleges) relative to cutting the acquaintance of and 
breaking off with the Plummer family, which was objected to by the 
defendant's counsel. 

2. Because the court erred in  refusing the prayer for instruction as 
hereinbefore set forth and offered by the defendant's counsel; and be- 
cause of the erroneous charge as given by the court. 

There was a verdict of guilty, judgment, and appeal by the defendant. 
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Attornoy-Ge~eral for the State. ( 6 9 5 )  
W. H. Bailey (by brief) for defendant. 

DAVIS, J., after stating the case: 1. The admission of the testimony 
of the prosecutrix i n  regard to the conversation with Hunter, and what 
was said about the suit with the Plummers, is the ground of the first 
exception. This evidence first came out, without objection, upon the 
cross-examination of the witness by the defendant, and thereafter, 
Hunter, a witness for the defendant, was examined in relation thereto 
without objection. We do not see how what was said in relation to the 
suit with the Plummers was in any way material to or could affect the 
issue before the jury, and, if material upon the reexamination of the 
witness, Annie McClure, it was rendered so by what was said by her 
without objection, on cross-examination, and by the contradiction 
thereof by the witness Hunter. I n  this aspect of the case she had a 
right to explain, and thereby corroborate her own testimony. X. v. 
Whitfield, 92 N. C., 831. But if not competent for the purpose of ex- 
planation and corroboration, i t  was immaterial, and could in  no way 
prejudice the defendant i n  the minds of the jury. The admission of 
immaterial evidence is not a ground for a new trial, unless it appears 
that its admission probably worked injury to the appellant. Waggoaer 
v. Ball, 95 N .  C., 323. 

2. There was no error in refusing to give the first part of the prayer 
for instructions asked by the defendant. The words spoken, as will be 

i 

seen by reference to any dictionary, unquestionably "amount to a charge 
of incontinency," and if the witness Annie McClure is to be believed, 
she was a chaste woman, and the evidence as to her general reputation 
was competent to support her testimony. I t  is insisted by counsel for 
defendant that the charge of his Honor is "obnoxious to the objection 
that i t  violatea the act of 1896 in  arraying the testimony against the 
defendant." I t  is stated that the court recapitulated "all the 
testimony in the case," and if any favorable to the defendant (696) 
was omitted, attention should have been called to it by counsel. 

I t  is further insisted for the defendant that the "legal entity'' of the 
wife being merged, "husband and wife are one person," and, therefore, 
words spoken by the husband in  the presence of the wife are protected, 
and "assuming that the supposed defamatory words were spoken i n  the . 
hearing of a third person," the wife is not such a person within the 
meaning of the law, and if she was such a third person the fact that 
she was "a short distance off" is not sufficient to prove that she heard 
the defamatory words. We are unable to see the force of this objection. 
The words spoken were not of a gentle and confidential character, be- 
tween husband and wife, but spoken in  a loud tone which could have 
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been heard a long way off, and besides, it appears from the testimony on 
behalf of the defendant that a negro woman was near, and that the wit- 
ness John Lytle was in  hearing, though he testified that the language 
used by the defendant was different from that charged by the proseou- 
trix. There is no error in  refusing to charge the jury as requested or 
in the charge as given. 

Affirmed. 

Cited: Strother v. R. R., 123 N. C., 1 9 9 ;  X. v. Pitts, 177 N.  C., 545. 

(697) 
THE STATE v. ELIZA MURPHY. 

Perjury-Indictmefit-Muteriu2ity of Oath-Evidence. 

1. In an indictment for perjury, where the necessary averments of the consti- 
tution of the court, the joinder of issue, the administration of the oath, 
and the falsity and materiality of the evidence given are properly made, 
the judgment will not be arrested because the truth of alleged false testi- 
mony is not formally negatived, if that allegation sufficiently appears 
from other parts of the indictment by necessary implication. 

2. On the trial of an indictment for an assault with a deadly weapon, it is a 
material fact whether such weapon was in fact used-among other 
things to show the jurisdiction of the court-but how it was used is 
not material, and hence is not necessary to allege the particular way in 
which it was employed. 

THIS is a criminal action, which was tried before Clark, J., at Fall 
Term, 1888, of MCDOWELL Superior Court. 

The defendant is indicted for the crime of perjury. - 
The following is so much of the indictment as is necessary to report 

here : 
"The jurors for the State, upon their oath, present that, heretofore, 

to wit, on 22 September, A. D. 1884, at and in  the county of McDowell, 
a certain criminal action, wherein the State of North Carolina was 
plaintiff and George Turner, John Turner and Mary Turner were de- 
fendants (the same being an indictment against said defendants for an 
assault and battery upon one George Murphy with deadly weapons, to 
wit, a gun, a rock, and a pistol), was pending and at issue in the Su- 
perior Court of McDowell County, and at  said Fall Term of said 
Superior Court of said McDowell County the aforesaid criminal action 
was tried by and before his Honor, J. A. Gilmer, judge presiding, at said 
Superior Court, and a jury, said Superior Court having competent juris- 
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diction to try said criminal action. And that upon the said trial, so 
then and there had as aforesaid, one Eliza Murphy, late of the 
county aforesaid, appeared and was produced as a witness for (698) 
and in behalf of the said State of North Carolina, the plaintiff 
aforesaid, and was then and there duly sworn and took her corporal 
oath on the Holy Gospel of God, before the said J. A. Gilmer, so being 
judge as aforesaid, to speak the truth, the whole truth and nothing but 
the truth, touching and concerning the premises aforesaid, to wit, the 
matter then in question on the trial and action aforesaid, the aforesaid 
J. A. Gilmer, as judge of said Superior Court as aforesaid, then and 
there being sufficient and competent power and authority to administer 
the said oath to the said Eliza Murphy. And that then and there, upon 
the trial and action aforesaid, it became, and was a material question in 
the same, whether the said John Turner, one of the defendants afore- 
said, had and used, or attempted to use, a certain pistol in  committing 
the assault and battery charged against the said defendant in  the indict- 
ment and criminal action there being tried as aforesaid. And the jurors 
aforesaid, upon their oath aforesaid, present that the said Eliza Mur- 
phy, being so sworn as aforesaid, not having the fear of God before her 
eyes, but being moved and seduced by the instigation of the devil, and 
wickedly devising and intending to prevent the due course of law and 
justice, and unjustly to injure and aggrieve the said defendant John 
Turner, then and there, on trial and action aforesaid, upon her oath 
aforesaid, unlawfully, falsely, corruptly, knowingly, wilfulli, felo- 

. niously and maliciously, by her own act and consent, before the said 
judge and jury aforesaid, did depose and swear and give in evidence 
(amongst other things) in substance and to the effect the following, 
that is to say, that the said John Turner in  committing the assault and 
battery aforesaid, had and used or attempted to use a certain deadly 
weapon, to wit, a pistol, whereas in truth and in  fact the said John 
Turner did not have or use, or attempt to use, any pistol in  com- 
mitting the assault and battery as charged in the indictment (699) 
and criminal action as aforesaid," etc., etc. 

The defendant pleaded not guilty to this indictment. On the trial 
there was a verdict of guilty. Thereupon her counsel moved in arrest 
of judgment and assigned as grounds of his motion: 

1. She avers that the proceeding in which the false oath is alleged to 
have been taken is not substantially set forth ig  the indictment as re- 
quired by the act in  such case made and provided. 

2. That the alleged false oath is not sufficiently negatived. 
3. That the alleged false oath is not stated with sufficient precision 

in simply averring that the defendant swore that said John Turner had 
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and used in the assault a pistol, without showing how she swore that 
he used i t  and for what purpose he used it. 

The motion was denied, as was also a motion for a new trial, and 
there was judgment against the defendant, from which she appealed to 
this Court. 

The following is so much of the case stated on appeal as it is neces- 
sary to report : 

Upon the trial the State introduced several witnesses who swore that 
on the trial of the case of the State against John Turner and others, 
stated in  the indictment in this case, the defendant appeared as a wit- 
ness, and some of them swore that defendant stated that John Turner 
presented a pistol a t  her, and others stated that she swore that he pre- 
sented the pistol a t  her and also at George Murphy, George at  the same 
time being in the hands of the defendant, and was attempting to get to 
John Turner, but was detained by the defendant. 

Defendant's counsel insisted that if she swore that said Turner pre- 
sented the pistol at her she would not be convicted on this trial, as the 
oath would not be material, and if she swore that i t  was presented at  

both it would not help the matter, for the reason i t  would not 
(700) support the charge in  the indictment, and asked his Honor thus 

to submit the question. But his Honor declined to do so, and the 
defendant excepted. 

Attorney-General for the State. 
AVO counsel for defendant. 

MERRIMOX, J., after stating the case: The motion in  arrest of judg- 
ment was properly disallowed. No one of the grounds assigned in 
support of i t  is tenable. 

The indictment charges, in an intelligent and orderly manner, that 
a certain criminal action, specified by its title and other descriptive 
facts, was pending at  a specified time in  and before a court of compe- 
tent jurisdiction to try and dispose of it-its specific nature and pur- 
pose and how and by what means the offense charged therein was com- 
mitted; that i t  was at  issue-that on the trial the defendant was pro- 
duced as a witness for the State and duly sworn-the court having com- 
petent authority to administer the oath; that a material question, the 
substance of which is charged, arose on the trial; that the defendant, as 
such witness sworn, testified on the trial and gave material evidence, the 
substance of which is charged in  such terms and with such fullness as 
to show its materiality. The truth of this evidence, i t  is true, is not 
negatived in express terms, as it should have been, but it is certainly 
denied in effect by charging praticularly, specifically and in detail that 
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what the defendant so testified to as true was not done as she said. The 
falseness of the particular material evidence of the defendant charged 
thus appears, and is charged by necessary implication, and with such 
clearness and precision as that the court and the defendant could cer- 
tainly see that such testimony of the dyfendant is charged to be false. 
This mas sufficient to serve every just purpose. 

I t  was material on the trial of the criminal action mentioned (701) 
in the indictpent to prove that the assault and battery therein 
charged was committed with a pistol, as charged, in  order to show the 
grade of the offense and the jurisdiction of the Superior Court in  which 
the action was pending (The Code, sec. 892) ; and if he used it at  all i n  
committing the offense, i t  was material to show that fact, whether the 
defendant in  that action in  using i t  fired it at  the person assaulted or 
struck him with it, or attempted to do so. I t  was material to show that 
he used the pistol i n  s o m e i n  any-way in  committing the assault, 
because the use of that weapon-a deadly one-gave the Superior Court 
jurisdiction of the offense. Wherefore charge with more particularity 
the defendant's testimony as to the particular manner in  which and the 
purpose for which i t  was used? I f  she testified that i t  was used by the 
party on trial in  any way and for any purpose in committing the offense, 
the testimony was material; and if she swore falsely, and did so wil- 
fully and corruptly, that i t  was, when, in fact, i t  was not, she com- 
mitted perjury. The charge in  this respect was sufficiently definite to 
give her to understand in what particular she swore falsely, and to 
enable her to prepare her defense. 

The indictment sets forth the substance of the offense charged "in a 
plain, intelligible and explicit manner," with such fullness as that the 
court could see that it was charged, and it gave the defendant such in- 
formation as was necessary to enable her to make defense on the trial 
and in  case of a subsequent prosecution. Although i t  is not so precise. 
and satisfactory in some particulars as it might have been made, we 
concur with the court below in  holding that it is sufficient, under the 
statute (The Code, secs. 1183, 1184, 1185), the purpose of which is to 
render unnecessary merely useless refinements and technicalities in  
pleading that once prevailed in  cases like the present one. 8. v. Hoyle, 
6 Ired., 1 ;  S. v. Davis, 69 N. C., 495; X. v. Roberson, 98 N. C., 751. 

Nor is the error assigned as to the special instruction asked on 
.the trial u7ell founded. The evidence that the defendant testified (702) 
that the pistol was presented a t  her was wholly immaterial, but 
the evidence that she testified that it was presented at  her and the prose- 
cutor in the criminal action on the trial of which she was examined as 
a witness, was material, because i t  tended to prove the guilt of the de- 
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fendant in that action, and to show that the court had jurisdiction of 
the offense therein charged. I t  is not suggested that the immaterial 
evidence misled the jury to the prejudice of the defendant, and she was 
not entitled to the particular instruction she asked for. What instruc- 
tion the court gave the jury does not appear, but the presumption is 
that it was correct and satisfactory, as there was no exception to it. 

There is no error. 
Affirmed. 

STATE v. S. I?. WATKINS. 

1. I n  charging an ofl'ense created by statute, it is sufficient, ordinarily, if the 
indictment follows the languagc of the statute; but where thc words of 
the statute designate by words of general meaning, rather than define, 
the o d n ~ s e ,  the indictment must set forth the acts constituting such 
olfense. 

2. The court should refuse to give judgment when it appears that  the odense 
is not sufficiently charged, even though no motion in arrest be made; 
and when i t  appears from the record that  this should have been done, 
the Supreme Court will, ex mero m t u ,  so direct. 

3. An indictment which charged that  the defendant did "knowingly, wilfully 
and unlawfully torture, torment and act in a cruel manner towards a 
certain animal," without setting out the facts which constitute such tor- 
turing, to rm~nt ing  or c rud  conduct, is defective, and should be quashed. 

(703) INDICTMENT for cruelty to animals, under section 2482 of The 
Code, tried before Boykin, J., and a jury, at  August Term, 1887, 

of WATAUGA Superior Court. 
The facts are sufficiently stated i n  the opinion. 
The defendant is indicted for an alleged violation of the statute (The 

Code, sec. 2482) which provides as follows: "If any person shall wil- 
fully overdrive, overload, wound, injure, torture, torment, deprive of 
necessary sustenance, or cruelly beat, or needlessly mutilate or kill, or 
cause or procure to be overdriven, overloaded, wounded, injured, tor- 
mented, tortured, or deprived of necessary sustenance, or to be cruelly 
beaten, needlessly mutilated, or killed as aforesaid, any useful beast, 
fowl or animal, every such offender shall for every such offense be guilty 
of a misdemeanor." 

The indictment charges that the defendant "did then and there know- 
ingly and wilfully and unlawfully torture, torment, and act in  a cruel 
manner towards a certain animal, to wit, a hog, the property of," etc. 
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The defendant pleaded aot guilty. Upon the trial there was a verdict 
of guilty and judgment against the defendant, and he, having assigned 

' 

error, appealed to this Court. 

Attomey4eneral for the State. 
No courtsel for defedant. 

MEERIMOIT, J. I t  seems that no motion in  arrest of judgment was 
made i n  the court below, but that court should, in  the absence of such 
motion, have refused to give judgment upon the ground that the offense 
was not sufficiently charged in the indictment. The court cannot prop- 
erly give judgment unless it appears in  the record that an offense is 
sufficiently charged. I t  is the duty of this Court to look through and 
scrutinize the whole record, and if i t  sees that the judgment should 
have been arrested it will, ex mero motu, direct it to be done. 
S. v. Wilsort, Phil., 237; S. v. Wke,  67 N.  C., 281; 8. v. Bob- (704) 
bitt, 70 N. C., 81 ; Thornton v. Brady, 100 0- C., 38; Mo~risort v. 
Watson. 95 N.  C.. 479. 

I t  is sufficient and proper, ordinarily, to charge statutory offenses in 
the words, or substantially in the words, of the statute creating them, 
and especially is this so when the statute defines the offense in words 
that have a technical or precise meaning, such as in themselves imply 
the offense, or the character and quality of the act or acts, or things that 
constitute i t  or an essential part or essential parts of it. 

This is so. because the court can in such case see and determine that 
an offense is charged in the indictment, and the accused will have such 
information in  respect to it as will enable him to understand it, and 
make preparation for his defense, and as will enable him to plead for- 
mer acquittal or conviction in  case of subsequent prosecution. Thus in  
the statute recited above the words "beat," "cruelly beat," "wound" and 
"kill," of themselves respectively, taken in  the proper connection, imply 
sufficiently the act forbidden and the offense charged. 

I t  is otherwise, however, when the words of the statute are not pre- 
cise, but are uncertain and indefinite in their meaning, implying a mul- 
tiplicity and variety of acts or things that may or may not constitute 
the offense in whole or in part. I n  such cases it is necessary to charge 
the facts that give special character and significance to the acts charged 
to have been done, and as designated, with reasonable certainty in the 
statute cited, the animal abused, in order that the court may see that the 
offense is charged and the accused may prepare for his defense. Thus 
the words of the statute mentioned-"overloaded," '(injured," "tortured" 
"and tormented9'-do not imply or describe the acts charged to have 
been done with certainty: they each imply a variety of acts that may 
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or may not constitute the offense or parts of it. The acts should be so 
specified and charged as to show that they mean what the statute 

(705) intends by overdriving, injury, torture and torment. The court 
must see that the offense is charged, and i t  and not the pleader 

must determine that the acts done constitute the offense denounced by 
the statute. S. v. Hamey, 2 D. & B., 390; S. v. Stanton, 1 Ired., 424; 
X. v. Harper, 64 N .  C., 129; S. v. Sloan, 67 N .  C., 357; 8. v, Liles, 78 
N.  C,, 496; S. v. Bill, 79 N.  C., 656; 8. v. George, 93 N .  C., 567; S. v. 
Wilson, 94 N .  C., 1015; S. v. Whiteacre, 98 N. C., 753; S. v. Howe, 
100 N. C., 449. 

I n  the case before us the indictment charges that the defendant "did," 
etc., "torture, torment and act in  a cruel manner," etc. These are the 
words of the statute, but they are not precise in  their meaning; they 
designate rather than define the offense or suggest the acts that consti- 
tute i t ;  they do not, of themselves, import what is meant by the statute; 
in pleading, they need to be aided by charging acts that certainly imply 
what is meant by the terms torture and torment, and they should be so 
charged as that the court can see that they do. I f  the charge contained 
in the proper connection one or more of the words beat, wound, shoot, 
kill. and the like, the court could then have seen that the offense was 
charged; such precise and pertinent words would have implied the 
offense forbidden. Such words were used in the indictments in S. v. 
Allison, 90 N.  C., 733; 8. v. Butts, 92 N. C., 784. See, also, Bishop on 
Stat. Crim., sees. 1098, 1102, 1113. 

As what we have said puts an end to the present action, we need not 
advert to the assignment of error. The judgment must be set aside, 
and judgment arrested. 

Error. 

Cited: 8. v. Fawner, 104 N.  C., 889, 890; S. v. Bagwell, 107 N.  C., 
860; Rfogers v. Bank, 108 N.  C., 578; S. v. Marsh, 132 N. C., 1001; 
8. v. Ballan.gee,' 191 N .  C., 702. 

(706) 
T H E  STATE: v. GEORGE GOINGS. 

Larceny-Evidence. 

Upon the trial of an indictment for the larceny of a horse, there was testi- 
mony tending to show that the horse was stolen at  night; that the de- 
fendant lived near; that he and one S. were seen in the vicinity the day 
previous; that tracks leading from the stable from which the horse was 
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stolen, accompanied by those of one person, joined the tracks of another 
and a mule in a road near by; that next day the horse and a mule were 
seen in the possession of 5. some twenty miles distant, where the defend- 
ant met him, and without inquiring as to where the horse and mule were 
obtained, or for what purpose they were being taken away, agreed to 
assist in conveying them to a distant point, and did aid in removing 
them: Held,  to be sufficient evidence to be submitted to the jury to be 
considered upon the question whether the defendant had stolen or aided 
in stealing the property. 

THIS is an indictment for larceny, tried before Cormor, J., at Spring 
Term, 1888, of ROCKINGHAM Superior Court. 

The defendant was convicted and appealed. 
The fact,s are fully stated in the opinion. 

Attorney-Cmeral for the State. 
T .  R. Pzirnell for defendmt. 

MERRIMON, J. The single question presented by the assignment of 
error for our decision is, was there evidence produced on the trial tend- 
ing to prove the defendant's guilt, to be submitted to the jury? We are 
of opinion that this question must be answered in the affirmative. 

Very clearly there was strong evidence that the larceny charged in  the 
indictment was perpetrated by some person or persons, and there was 
certainly evidence tending to prove that two persons participated in  its 
perpetration. A witness testified that the black mare, the property of 
the prosecutor, was stolen; that he saw and traced the tracks 
made by her, and also the tracks of a man, as she and,he passed (707) 
from the stable from which she was stolen through the orchard 
to the road; that at  the road, in addition to the tracks of the mare, he 
found the tracks of a mule, and also the tracks of two men; there was 
also evidence that a mule was stolen on the same night in the same 
neighborhood, and that the stolen mare and mule were found the next 
morning after the larceny in  D a n d l e ,  distant about twenty miles from 
the place of the larceny, in  the .possession-apparently in  the sole pos- 
session-of one Saunders, mentioned by some of the witnesses, and the 
defendant, who was there without employment or business, or anything 
to do; met him apparently by accident i n  possession of the animals men- 
tioned on an unfinished and unused bridge across the Dan River. R e  
knew Saunders, had, seen and been with him the day next before that 
day; the evidence went to prove that the latter had stolen the mare and 
mule the night before; nevertheless, the defendant, without inquiry as 
to the ownership of the mare and mule, or as to how he came to have 
possession of them, or as to why he had them at the unused bridge, or 
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as to why and for what purpose he was taking them to Big Lick, con- 
sented, with reluctance at  first, to go with him under the circumstances, 
without any apparent necessity for his going. The day next before 
tliat-the mare and mule having been stolen at some time during the 
intervening night-the defendant and Saunders were seen by a witness 
a t  the house of the defendant's father, and also they were seen together 
i n  the neighborhood of the place where the mare was stolen, going in  
that direction and in the direction of Danville, in  which place they 
were found the next morning with the mare and mule, as above stated. 

These facts-if they were such-pointed to the defendant as a par- 
ticipant i n  the larceny charged, and they pointed to no person or per- 

sons other than himself and Saunders, nor did any of the evi- 
(708) dence point to any other person or persons as the guilty parties. 

They were together in the neighborhood of where the mare and 
mule were stolen on the day of the night of the larceny; they had op- 
portunity to steal them on the night mentioned; two persons partici- 
pated i n  the larceny; they were seen in  possession of the stolen property 
in  Danville; the jury might so believe. The defendant apparently was 
employed by Saunders to go with him to Big Lick; both the facts and 
circumstances of such employment tended to show that this was a feint, 
a subterfuge; they were evidence that might lead the jury to so believe; 
and if they believed from such evidence that really the defendant and 
Saunders were jointly in  possession of the stolen property, then such 
possession, recently after the larceny was committed, was evidence to 
go to the jury to prove the defendant's guilt. He  and his confederate 
could not shift or avoid the responsibility by a pretense that the de- 
fendant was not 'a participant in  the larceny, nor could they contrive 
evidence to exculpate him, nor could they destroy the effect of recent 
possession of the stolen property as evidence by pretending that Saund- 
ers alone was in possession of the property, when in  fact they were 
both in  possession and taking the property to Big Lick or elsewhere. 
There were marks of insincerity about the employment of the defendant 
by Saunders at the bridge. There was qo apparent necessity for i t ;  the  
latter could ordinarily have easily ridden the mare and led the mule to  
Big Lick, and thus have saved himself the unnecessary outlay of four 
dollars that he agreed to give the defendant to go with him. Why did 
he want the defendant to go with him? And it was strange that he  
crossed the river at the unfinished and unused bridge, out of the usual 
way of passage, and stranger still that under the circumstances the 
defendant made no inquiry as to where Saunders got the mare and 
mule, whose they were and why he was taking them to the place men- 
tioned. 
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The facts and ciroumstances in evidence, taken altogether and (709) 
in their just and reasonable bearing upon each other, and with 
reasonable inferences that might properly be drawn from them, we think 
clearly constituted evidence of the defendant's guilt to be submitted to 
the jury. From i t  they might not unreasonably find him guilty, while 
on the other hand they might have rendered a verdict of not guilty. 
There was evidence to go to them, and i t  was their province to give i t  
such weight as they deemed just. S. v. White ,  89 N. C., 462; S. u. 
Atkinson, 93 N. C., 519; 8. v. Powell, 94 N. C., 965; 8. v. McBryde, 
97 N. C., 393. 

There is no error. Let this opinion be certified to the Superior Court 
according to law. 

,4ffirmed. 

Cited: 8. v. Clark, 173 N.  C., 745. 

STATE v. GEORGE W. SMILEY. 

Spirituous L i q u o r s ~ L o c a l  Option-Verdict. 

1. The Local Option Law does not repeal or adect the statute which requires 
a license to retail liquors, hut merely takes from the county commis- 
sioners the power to grant such licenses within the territory where the 
Local Option Law has been put into operation. 

2. Where there are two counts in an indictment and a general verdict of 
guilty is rendered, if either count be good, judgment will not be arrested. 

INDICTMENT, for unlawfully selling spirituous liquors, tried before 
Connor, J., at July Term, 1888, of the Superior Court of ROCKINGRAM 
County. 

The indictment contained two counts: One for selling in  violation 
of the Local Option Law in  the town of Reidsville, on 5 April, 

1 1888, and the other for selling spirituous liquors by the measure (710) 
and quantity, less than a quart, without having' license to 
retail, ctc. 

There was proof of sale, and i t  was admitted that local option pre- 
vailed in said town at the time of sale, and at  the time the defendant 
was bound over to the Superior Court under a justice's warrant, and i t  
was further admitted that at  the time of the trial and prayer for judg- 
ment local option did not prevail in said locality, by reason of an elec- 
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tion held as provided by law on the first Monday in June, 1888. I t  was 
also proved that six months had not elapsed, as charged in the indict- 
ment. There was a general verdict of guilty, and the defendant moved 
in arrest of judgment : 

"1. For that at the time of the trial and prayer for judgment local 
option did not prevail in said locality. 

2. That the effect of the adoption of the local option law being to 
suspend the license law, the charge in the second count does not amount 
to an offense." 

Motion denied, judgment, and appeal. 

Attorney-General for the State. 
A. R. Scott for defelzdant. 

DAVIS, J., after stating the case: That the repeal of a statute pending 
a prosecution for an offense created by it puts an end to the prosecu- 
tion, is too well settled to need the citation of authority; but whether 
there be a difference between a repeal by legislative enacthent and an 
election under the local option law reversing a former election by which 
the sale of spirituous, vinous or malt liquors was made unlawful, as 
insisted upon by the Attorney-General on the one side and controverted 
by counsel for the defendant on the other, it is unnecessary for us to 
decide, as it is clear that the law which forbids the retailing of spirit- 
uous liquors without license was not repealed, suspended, or in any way 

affected by the local option law, except to prohibit the commis- 
(711) sioners of the county from granting license to retail spirituous 

liquors at all to any person within a locality in which there has 
been a majority vote for "no  license." Whether local option prevails 
or not, it is alike unlawful to retail without license, and the provisions 
of chapter 32 of The Code, as amended by chapter 215 of the Acts of 
1887, so far from being in conflict with section 1076 of The Code, which 
prohibits the sale of "spirituous liquors by small measure" without 
license, are in harmony with that section, and the verdict being general, 
if either count be good, the judgment will not be arrested. S. v. Miller, 

. 7 Ired., 275 ; 8. v. Williams, 9 Ired., 140; S. v. McCauless, 9 Ired., 375 ; 
S .  v. Beatty, Phil., 52. 

There is no error. 
Affirmed. 

Cited: S .  v. Cross, 106 N.  C., 651; S.  v. Toole, ibid., 741, 742; 8. v. 
Smith ,  126 N. C., 1058. 
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STATE v. JOHN JOHNSON. 

Cost-Clerks-iVolle Prosequi-Salaries and Fe0.s. 

The clerk of the court is not entitled to any Pee for entering a judgment of 
nolle prosequi in a m-iminal action. 

THIS is an appeal, by the clerk of the Superior Court of the county 
of SURRY, at Spring Term, 1888, from the refusal of his Honor, 
Clark, J., to allow a motion to retax costs. 

The appellant is the clerk of the Superior Court of the county of 
Surry. I n  the criminal action of State v. Johnson, pending in that 
court at the November Term thereof of 1887, a nolla prosequi was en- 
tered. Thereafter, in taxing the costs of the action, the clerk taxed, "as 
part of the cost, half the cost of a judgment or determination 
fee of fifty (50) cents, payable to himself as clerk," which the (712) 
solicitor for the State, in the exercise of authority conferred upon 
him by the statute (The Code, sec. 733)) refused to approve. The 
clerk thereafter moved, upon affidavit in the action, for an order di- 
recting that the costs be retaxed, and his fee mentioned be allowed. The 
court disallowed the motion, and the clerk having excepted, appealed 
to this Court. 

Attorney-General for the State. 
No counsel for appellant. 

MERRIMON, J., after stating the case: The statute (The Code, sec. 
739) prescribes that "if there be no prosecutor in a criminal court 
action, and the defendant shall be acquitted or convicted, and unable 
to pay the costs, or a nolle prosequi be entered or judgment arrested, 
the county shall pay the clerks, sheriffs, constables, justices and witnesses 
one-half their lawful fees only, except in capital felonies and in prose- . 
cutions for forgery, perjury and conspiracy, when they shall receive full 
fees." I t  thus appears that the clerks of the Superior Courts and other 
officers mentioned are entitled to half fees in criminal actions in the 
cases specified, and the present case is one of them. 

The statute (The Code, sec. 3739) further prescribes "that the fees 
of the clerk of the Superior Court shall be the following and no other," 
and it specifies them in detail. No fee for entering a noble prosequi, or 
a "judgment," in that respect, is prescribed, and therefore he is entitled 
to none. I n  the case of "judgment final against each defendant in a 
criminal action," he is allowed a fee of one dollar (half that when the 
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county pays the costs in  cases like this), but no such fee is allowed in  
case of a nolle prosequi. 

I t  is questionable whether the remedy sought by the clerk in  this case 
is the proper one, where the solicitor refuses to approve the 

(713) itemized bill of costs in a criminal action, but we are not called 
upon to decide here that i t  is or is not, and this suggestion is 

intended to preclude the conclusion that we approve this proceeding as 
the appropriate remedy. 

Judgment affirmed. 

THE STATE v. A. R. PORTER. 

Assault and Baftery-Deadly Weap-Serious Injury-Jurisdiction. 

Where the indictment charged an assault and battery "with a deadly weapon, 
to wit, a certain stick, to the great damage of the said," etc., but did 
not set forth the dimensions of the stick, nor the extent and character 
of the damage, and it appeared upon the trial that the offense was com- 
mitted less than six months before the finding of the bill: Held, that the 
Superior Court did not have jurisdiction. 

THIS is a criminal action, tried before Clark, J., at Spring Term, 
1888, of WILKES superior Court. 

The defendant is charged, by the finding of the grand jury at  Spring 
Term, 1888, of the Superior Court of Wilkes, i n  an indictment of the 
following form : 

"The jurors for the State, upon their oath, present: That A. R. 
Porter, in Wilkes County, on the first day of December, 1887, did 
unlawfully and wilfully assault, beat and wound one Candace Porter 
with a deadly weapon, to wit, a certain stick, to the great damage of 
the said Candace Porter, contrary to the statute i n  such cases made 

and provided, and against the peace and dignity of the State." 
(714) Upon his arraignment and entering his plea of not guilty, 

he was put on trial before the jury and convicted. Thereupon, 
his counsel submitted motions for a new trial  and in  arrest of judgment, 
both of which were denied, and judgment being rendered on the verdict, 
he appealed. 

The time when the assault was made was proved to be in  December 
preceding, and less than six months before the finding of the ~ndictment. 

Attorney-General for the State. 
No  counsel for defendant. 
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SMITH, C. J., after stating the case: The indictment, as will be seen, 
is  i n  the ordinary form, and in no way indicates the existence of the 
marital relation which existed between the parties to the assault. I t s  
form must, therefore, be considered as if they were indifferent persons. 

I t  has been repeatedly decided that to give the Superior Oourt juris- 
diction, under the statute distributing the judicial power over smaller 
offenses between the Superior and the justices' courts (The Code, sec. 
893), i t  is not necessary to the former's taking cognizance of such as 
the justices fail to assume jurisdiction over for the period of six months, 
to aver the  fact of this omission in  the indictment itself, and that this 
is a matter of defense upon the trial. X. v. Moore, 82 N. C., 659; S. v. 
Taylor; 83 N. C., 601. 

Nor is i t  material that the offense is alleged to have been committed - 
on a day more than six months before the finding of the indictment, in  
the indictment itself, as the data is not traversable and is not fixed by 
the verdict. 

If, however, as was said by the Court in  a recent case, ('as the evidence 
produced at the trial tended to prove'' (in the present case did prove) 
'(that the offense charged was committed within six months next before 
this action began, the court ought to have instructed the jury if they 
found the fact so to be they ought to render a verdict of not 
guilty. I n  that it failed to do so there is error." S. v. Earnest, (715) 
98 N. C., 740; 8. v. Berry, 83 N. C., 603. This defect of juris- 
diction becoming apparent, the court could not, of course, proceed, and 
the prosecution must terminate. 

  his brings us to the inquiry whether the offense is so charged as 
to vest immediate and original jurisdiction in  the Superior Court. I t  
has been repeatedly decided that while the Superior Court may take 
cognizance of an  assault when charged in  the indictment with those 
accompanying averments of its aggravated nature, as made with intent 
to kill, or to commit rape, or with a deadly weapon, or when followed 
with serious damage, and may proceed to punish when a simple' assault 
is proved only (S. v. Ray, 89 N. C., 587) ; nevertheless, such averments 
must be made to the end that the court may see the criminal act to be 
such as is committed to its jurisdiction. S. fl. Moore, supra; S. v. 
Russell, 91 N. C., 624; S. v. Cunninghm,  94 N. C., 824; 8. v. Earnest, 
supra. 

I n  X. v. Cunningham, supra, the late Justice Ashe thus plainly lays 
down the principle, applying it to the case then before Court: "It" 
(indictment) '(charges that an assault was committed with a deadly 
weapon, and that serious damage was done, but i t  fails to state the . 
character of tha weapon used or the nature and extend of the injury 
alleged to have been inflicted, and by reason of the omission of these 
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averments in the indictment, which were necessary to give the Superior 
Court jurisdiction, we are of the opinion that i t  was error in that court 
to render a judgment in the case without," etc., having reference to the 
expiration of the six months. 

Such is the uniform ruling of the Court on the sufficiency of the form 
of the charge to confer original jurisdiction upon the Superior Court. 
S. v. Shelly, 98 N .  C., 673; S. v. Earnest, ibid., 740; 8. v. Russell, 

supra. 
(716) That the court must be able, from an inspection of the charge, 

in the terms in which it is made in the indictment, to see that 
its jurisdiction attaches, that the weapon with which the assault was 
made was a deadly instrument, not merely by calling it "deadly," unless 
by so describing it by name, or with such attending circumstances as 
show its character as such, and when so desc~ibed the jurisdiction 
becomes apparent and will be exercised. 

The present indictment manifestly falls short of this requirement, 
for while called a deadly weapon it is designated simply as a stick, with 
no description of its size, weight or other qualities or properties from 
which it can be seen to be a deadly or dangerous implement, calculated 
in its use to put in peril life or inflict great physical injury upon the 
assailed. 

As the indictment does not, in form, confer jurisdiction upon the 
Superior Court of cases withdrawn from that of a justice, but charges 
an offense of which the former could assume jurisdiction only after 
six months, there is error, that want of jurisdiction appearing at the 
trial, in the failure of the court to direct an acquittal, and in proceeding 
in the cause, for which the judgment must be reversed and a new trial 
awarded, and it is so adjudged. 

Error. 

Cited: S. v. Phillips, 104 N.  C., 789; S. v. F~sperman, 108 N. C., 771; 
S. v. Kerby, 110 N. C., 559; S. v. Battle, 130 N.  C., 657; S. v. Beal, 
170 N. C., 766. 

(717) 
STATE v. M. A. LAWSON. 

Lamdlord and Temnt-Wilful Trespass. 

1. A tenant in possession may exercise any lawful control over the land em- 
braced within his lease, in the absence of an agreement restricting him, 
and the landlord has no power to interfere with such right. 
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2. Where the defendant had been forbidden by the landlord to enter upon 
land belonging to the latter, subsequently did enter upon a part in the 
possession of a tenant upon the invitation of the tenant: Held,  that he 
was riot guilty of a wilful trespass. 

INDICTMENT, for trespassing on land after being forbidden to do SO 

and without license therefor, under sec. 1120 of The Code, tried before 
Clark, J., at Spring Term, 1888, of the Superior Court of STOKES 
County. 

J. W. Thomas, the prosecutor, testified "that some time in February, 
1887, he forbid the defendant from going on his land, and the defendant 
agreed in writing to stay off said land." Pylandus Nelson testified for 
the State "that he was a tenant of J. W. Thomas, and that some time 
in May, 1877, he was working in his field when the defendant called 
to him to come to him, that he wanted to see him; that he then invited 
the defendant to come into the field, and the defendant then came to 
the fence, seven or eight feet over on the Thomas land, talked to him 
about what he wanted to see him on, and went away. This was six 
months before the finding of the bill in the Superior Court." 

The defendant introdwed no evidence, and asked the court to charge 
the jury "that Nelson being a tenant on Thomas' land, if he invited 
and permitted the defendant to enter on the lands cultivated by him, 
though belonging to Thomas, the defendant would not be guilty." The 
court declined to give this instruction, but charged the jury "that 
if the defendant knew where the line was, and intentionally, (718) 
not accidentally, entered on prosecutor's land, after being for- 
bidden, he would be guilty, unless he had license to enter, and that the 
invitation or permission of the tenant would not protect him, the tenant's 
authority being subservient to the higher authority of the landlord." 

There was a verdict of guilty, judgment, and appeal. 

Attowmy-General for the Xtate. 
R. B. Glenn for defendant. 

DAVIS, J., after stating the case: I t  was manifestly the purpose of 
the act under which the defendant was indicted to keep off intruders 
and to prevent wilful and unlawful trespasses upon land and to subject 
persons, who might so wilfully trespass after being forbidden to in- 
dictment for so doing, but, as was said in S. v. Hause, 71 N. C., 518, 
"when the statute afked to such trespass the consequences of a criminal 
offense, we will not presume that the Legislature intended to punish 
criminally acts committed in ignorance, by accident, or under claim 
of right, and in the born fide belief that the land is the property of the 
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trespasser, unless the terms of the statute forbid any other construction." 
Even conceding that the possession of the tenant was not such as gave 
to him authority to invite the defendant to come upon the land, the 
facts show conclusively that he went only upon that invitation, and this 
excludes the idea of such wilful trespass as is contemplated by the 
statute. But we think that the tenant being in  possession had the right, 
i n  the  abence of any evidence to show that there were restrictions upon 
his tenancy to the contrary, to invite such persons as his business interest 
or pleasure might suggest, to come upon the premises so in his possession 
for any lawful purpose. The possession was rightfully his, and in  the 

absence of any restrictions upon his tenancy he had the right 
(719) to control the possession for any lawful purpose. I f  he or his 

family were sick might he not send for a physician, and if 
forbidden by the landlord would such physician be liable to an indict- 
ment for going on the premises to attend a patient? 

No such invitation would protect a person from liability for a wilful 
and malicious trespass to the injury of the landlord if committed under 
the fraudulent pretense of such invitation. The evidence in this case 
shows no purpose to commit such a trespass, pnd there is error. S. v. 
Ha'nlcs, 66 N. C., 612; S.  v. Crossett, 81 N. C., 579; S. v. Ellis, 97 N. C., 
447; S. v. Smith, 100 N. C., 466. 

Error. 

THE STATE v. HARRISON JONES. 

Accessory-Arson-Former Acquittal and Gonviction-Jurisdiction- 
Merger-Co.nstitutiom. 

1. The statute-The Code, see. 977-dispenses with the necessity of the con- 
viction of the principal felon before an accessory before the fact can be 
tried and punished, but the common-law rule, that an acquittal of the 
principal is an acquittal of the accessory, still is in force. 

2. Where, upon arraignment of one charged as a principal with the crime 
of arson, the record showed that by the consent of court and the defend- 
ant the "indictment was changed to charge an attempt to burn a dwelling- 
house," but no other charge was made by the grand jury, and the de- 
fendant thereupon "pleaded guilty to an attempt to burn a store," and 
was sentenced to imprisonment in State's prison: Held, that the at- 
tempted change of the bill, the plea of guilty and the judgment of the 
court were nullities, and that an accessory after the fact could not 
sustain a plea of acquittal of the principal felon by proof of such pro- 
ceedings. (SMITH, C. J., dissenting.) 
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3. It is a general rule that where two or more offenses arise out of the same 
transaction, a conviction or acquittal upon an indictment for one will 
not be good in bar of that for the other, unless the latter is a necessary 
ingredient of the former, and the defendant might have been convicted 
of it under the first indictment. 

INDICTMENT, charging the defendant with being accessory be- (720) 
fore the fact to the crime of arson, tried before Ph&ps, J., at 
August Term, 1888, of the Superior Court of ROWAN County. 

One William Thrasher was charged with the felonious, wilful and 
malicious burning of the dwelling-house of one Theo. Burbon, and 
indicted therefor in the Superior Court of Rowan County, at Spring 
Term, 1888, of said court, and at the same term sf the court and in 
the same indictment the defendant was charged with being accessory 
before thc fact in feloniously, wilfully and maliciously inciting, moving, 
procuring, causing and commanding the said Thrasher to do and commit 
said crime. 

Upon this indictment the defendant Harrison Jones was put upon 
his trial, the defendant Wm. Thrasher not being on trial. 

Before the introduction of any testimony, either upon the part of 
the State or the defendant, the defendant Harrison Jones moved the 
court that this action should abate as to him, and in support of his 
said plea in abatement offcred an affidavit setting forth, in substance, 
that, at May Term, 1888, an indictment was preferred against William 
Thrasher for arson, and containing a count charging the defendant 
with being accessory before the fact thereto; that at May Term, 1888 
(the same term), an indictment theretofore found, to wit, at May 
Term, 1886, against the principal defendant, Wm. Thrasher, for arson, 
was changed so as to charge the said principal defendant with an attempt 
at burning, and that said defendant Thrasher was allowed to plead 
guilty to said substituted charge, and was thereupon adjudged 
guilty of an attempt to burn, and that judgmient, sentence and (721) 
execution followed, and that said defendant Thrasher is now 
serving out said sentence in the State's prison. 

Accompanying the affidavit is a transcript of the record, showing 
that at May Term, 1886, the defendant William Thrasher was indicted 
for arson in burning the dwelling-house of Theo. Burbon, on the first 
day of May, 1886, and, among other things, the following entries appear: 

"State v, William Thrasher. No. 1. Arson. Indictment changed 
to charge an atteupt to burn a dwelling-house. 

The defendant pleads gnilty to an attempt to burn store." 
557 
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Upon this plea of guilty, the record shows a judgment that the 
defendant be imprisoned for a term of seven years in  the State's prison. 
The transcript of the case on appeal shows also the following: "The 
reason why the defendant Thrasher was allowed on this original bill 
to plead guilty for an attempt to burn, and the record was so amended, 
was, that i t  was made to appear to the court that Thrasher was a man 
of weak and infirm mind." 

The solicitor for the State opposed the defendant's plea in abatement, 
on the ground that the indictment against the defendant Jones was, 
under the statute, a substantive felony, and that the two indictments 
were for one and the same felony. 

The plea in abatement was overruled, and the defendant excepted. 
There was a verdict of guilty, judgment and appeal. 

Attorney-General for the State. 
Theo. F. Kluttz, f o ~  defendant. 

DAVIS, J., after stating the case: I t  is well settled that an acquittal 
of the principal is an acquittal of the accessory, and at common 

(722) law an accessory before the fact could only be convicted when 
tried at the same time with the principal and after conviction 

of the principal, or unless the principal had been before tried, convicted 
and sentenced. S .  v. Duncan, 6 Ired., 98. 

To remedy this and prevent accessories from escaping punishment, 
it was enacted, or, as the statute expressed it, "for the more effectual 
prosecution of accessories before the fact to felony, i t  is enacted that 
if any person shall counsel, procure or command any other person to 
commit any felony, . . . the person so counseling, procuring or com- 
manding shall be deeemed guilty of felony, and may be indicted and 
convicted either as an accesory before the fact to the principal felony, 
together with the principal felon, or after the conviction of the principal 
felon, or may  ba indicted and comhcted of a mbstantive felony, whetkey 
the principal felon shall or shall not havs been previously convicted, or 
sAall or shall not be amenable to justice, and may be punished," etc. 
Rev. Code, ch. 34, see. 53; The Code, see. 977. 

This changes the common law and removes the necessity of a prior 
conviction and sentence of the principal felon, but has no application to 
cases in which the principal felon has been tried and acquitted. 8. 
v. Ludwick, Phil. Law, 401. And we are met in the case before us by 
the question, has Thrasher charged as the principal felon, been t r i d  
and acquitted? If he has been tried for and acquitted of the crime for 
which the defendant Jones is indicted as accessory before the fact, then 
the latter cannot be convicted. Thrasher, the alleged principal, has 
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been indicted for that crime. Has he been tried and acquitted? We 
think not. The court did not have the power to change the indictment 
so as to charge an offense entirely different and calling for a punishment 
entirely different from and not included in that passed upon by the 
grand jury, and no submission or consent on the part of the principal 
felon charged could give jurisdiction to the court in the absence 
of an indictment by a grand jury to punish at all, nor did the (723) 
court have the power to change the indictment. A new and 
different bill might have been found by the grand jury, if the evidence 
warranted it, but there was no power in the court to change the indict- 
ment returned into court by the grand jury; and the submission and 
sentence were not warranted by law and were null. 

Upon an indictment for msom, charging the wilful and felonious 
burning of the dwelling-house of A., could the defendant be convicted 
of the misdemeanor of "attempting to burn a store" ? Or upon a charge 
for the latter could he be convicted of the former? That would be 

- the legal cr i ter io~ by which a plea of former acquittal or former con- 
viction would be decided for or against the principal if he were on trial. 
S. v. Jesse, 2 D. & B., 297; 8. v. Revels, Busb. Law, 200. 

No consent of the prisoner can confer a jurisdiction which is denied 
to the court by the law, and any punishment imposed other than that 
prescribed for the offense is illegal. I m  re Schenclc, 74 N. C., 607. 

I n  Bishop on Criminal Procedure, sec. 293, it is said to be "a propo- 
sition to which there is perhaps no exception, that whatever is necessary 
as a guide to the court in pronouncing the sentence must be alleged in 
the indictment." And it might be added, ordinarily this must be done 
by the grand jury. 

"It may be generally said," says Wharton on Grim. Law, sec. 565, 
"that the fact that the two oflenses form part of the same transaction 
is no defense when the defendant could not have been convicted at 
the first trial on the indictment then pending of the offense charged 
in the second indictment." This rule, he says, has some qualification, 
"as where one of the offenses is a necessary ingredient or accompani- 
ment of the other . . . And it has been ruled in North Carolina 
that a conviction for larceny barred an indictment for robbery, 
the goods being the same. But these cases cannot be sustained (724) 
except on the assumption that on the first trial the defendant 
could have been legally convicted of the major offense, and that his non- 
conviction was equivalent to an acquittal. I t  is clear that after a 
conviction of larceny on an indictment for larceny there may be a 
conviction of burglary, so far as concerns the breaking, and in respect 
to burglarious entries this is the general rule." 
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A submission to a plea of "guilty of an attempt to burn a store," 
without any indictment therefor, cannot be "equivalent to an acquittal" 
of a charge of arson in burning a dwelling for which there is an 
indictment. 

Can the voluntary action of the principal, in pleading guilty to a 
charge for which he was nevcr indicted, and of a character that could 
not be included under an indictment pending against him, have any 
legal validity? Could any lawful judgment, without an indictment, 
follow such a plea of guilty? 

I n  S. v. Lawrence, 81 N. C., 522, it is said: "The practice set- 
tled in this State when a prisoner has been convicted and an illegal 
sentence pronounced against him, and the case is brought to this Court 
by appeal or otherwise (in that case by certiorari-applied for after 
the defendant had been for some time in the penitentiary serving out 
the sentence), is to send the case back for such judgment as the law 
allows." X. v. Goings, 98 N. C., 766; X. v. Walters, 97 N. C., 489. 

But how, if he has not been legally tried and convicted at all of 
the crime for which he is sentenced? AS. v. Queen, 91 N. C., fur- 
nishes an answer to this question. I n  that case the defendant was 
indicted in the proper form for "the crime of burglary, with intent 
to kill and murder," and pleaded "not guilty." "The case was sub- 
mitted to a jury, and while the case was in charge of the jury, the 

being at the bar of the court by his consent and that of the 
solicitor for the State, it was ordered that a juror be withdrawn 

(725) and a mistrial had, which was done, and the jury discharged 
from its further consideration." 

The defendant then pleaded "guilty of larceny," and was sentenced 
to imprisonment in the penitentiary for ten years. 

The defendant having failed to appeal, after being confined in the 
penitentiary for some time, applied for a writ of certiorari, which 
was granted, and the court held that he should be discharged from the 
penitentiary, but should be remanded to the custody of the sheriff of 
Watauga to answer the charge of burglary, for which he had been 
indicted. 

I t  was said by the Court: "The record presents an anomalous case, 
. . . the matter was comm non judice. The judge had no more 
power to sentence the defendant to imprisonment than any private 
person in the county." 

The Bill of Rights declares that "no person shall be put to answer 
any criminal charge, except as hereinafter allowed, but by indictment, 
presentment or impeachment." And there is no other mode provided 
in the Constitution for the prosecution of felonies. 
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The judgment pronounced by his Honor was in contravention of 
this provision of the Constitution, and was therefore without authority 
and void. 

We think the ruling in that case applies to this, and that Thrasher, 
charged as principal felon, has never been tried and acquitted, and the 
fact that though of "weak and infirm mind," he may be wiser than 
Queen was, and consent to serve out a term in prison for a minor 
offense, for which he was never indicted and lawfully convicted or 
sentenced, rather than undergo and take the chances of a trial for 
the capital felony for which he was indicted, cannot have any legal 
force and effect; and, never having been tried and acquitted upon the 
indictment for arson, the accessory Harrison Jones could be tried, as 
authorized by see. 977 of The Code, for the substantive felony with 
which he was charged. 

Affirmed. 

SMITH, C. J., dissenting: I am unable to concur in the disposi- (726) 
tion of this case made by the other members of the Court. 

The principal offender, William Thrasher, was put on trial upon 
an indictment in which he is charged with the crime of arson, and 
was allowed to enter the plea of "guilty of an attempt to burn a store," 
the record stating that the indictment was changed '40 charge an 
attempt to burn a dwelling-house," which the plea seems to have been 
construed as an admission of the charge in that form. I n  fact no 
change was made in the form of the indictment, as found by the grand 
jury, nor could there be. 

So understood, judgment was rendered against the accused, imprison- 
ing him in the State prison for the term of seven years, which sentence 
he is now undergoing. 

The defendant is charged with being accessory to the crime of arson, 
alleged to have been committed by Thrasher, the principal, and upon 
his trial averred in defense, under the plea of not guilty, this precedent 
action against Thrasher was in legal effect an acquittal of the charge of 
arson, and that there could be no accessory to a crime that, under said 
judicial proceeding, is conceded not to have been committed. 

The opinion conceding such to be the consequences of an acquittal 
denies that what was done was an acquittal in fact, or could legally 
operate as an acquittal, and that the sentence being unauthorized, was 
void, and the imprisonment by an arbitrary act of the court; so that, 
as I understand, the principal, while he might obtain his enlargement 
from the illegal imprisonment, may fulfil the term of his sentence, and 
would then be subject to be tried and convicted of the original felony, 
and to be punished therefor. 
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Now the court evidently deemed the charge of the felony to com- 
prehend the minor and subordinate offense of an attempt to do that 
which, if done, would have been a consummation of the higher crime 

charged, and punishable as such, under the indictment in its 
(72'7) present form. Thus the record is made to speak, since there 

was no alteration in  the indictment, and the judgment was 
pronounced according to the plea and under it. 

While in  England, for reasons not pertinent to the administration 
of the criminal law in the United States, a conviction for a misdemeanor 
under a charge of felony, in which it is included, is inadmissible in the 
practice there, and is accepted and acted on as a rule in some of the 
United States still, yet i t  does not prevail in many others, to wit: New 
York, Vermont, New Jersey, Ohio, Arkansas, North Carolina and 
South Carolina, where, according to Mr. Wharton, "it has been held 
that the English reason ceasing, the rule itself ceases," and that "in 
most states the latter position is now established by statute." 1 Whar. 
Cr. Law, see. 400. 

Now, while i t  is by no means clear that the attempt, which in  fact 
must precede the commission of the crime charged, is a severable part 
of the charge, so as to admit of a conviction therefor, the court appears 
to have so considered, and acted according to the record. 

I f  there was error, and no such submission was allowable, still the 
court so adjudged, and proceeded to pass judgment. The judicial 
mind shrinks from the proposition that all this is so absolutely null 
as to subject the parties executing the sentence to an action, perhaps, 
and if not, subjecting the accused to be twice punished for one and 
the same criminal act. 

The case of 8. v. Queen, 91 N. C., 659, is not a precedent, and it 
was correctly decided. There was no indictment for larceny in this 
case, or for an offense in  which i t  could be included, the burglary 
charged, alleging the breaking with intent to commit murder, and 
larceny formed no element in  it. 

The judgment was, therefore, founded upon no indictment, but was 
merely a naked and unwarranted exercise of judicial power. I t  

(728) seems to me that the ruling in  the present case strikes a blow 
at that great principle of personal security which finds its way 

into all just systems of jurisprudence, that forbids the infliction of 
punishment a second time for one and the same criminal act. 

Cited: S. b. Whitt, 113 N. C., 719; 8. v. Satterwhite, 182 N. C., 893. 
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THE STAT% v. JOHN C. DEATON. 

Liquor  Xelling-Statute-JurZsdictio121-Taxati0.n. , 

1. The provisions in the "Kevenue Laws" of 18% and 1887, regulating llle rutc 
of taxation and the method by which licenses may issue for the sale of 
liquors, did not repeal or suspend the operation of the general statute 
(The C:ocle, see. 1076) making it  a misdemeanor to  retail such liquors 
x~~ithout a license. Nor did the Revenue *4ct of 1887 repeal that  of 1885 
in respect to  the penalties and punishments therein imposed. 

2. The Superior Court has jurisdiction of the offense of retailing spirituous 
liquors without license. 

THIS is a criminal action, tried before A v e r y ,  J., at Spring Term, 
1888, of MONTGOMERY Superior Court. 

The defendant is indicted for retailing spirituous liquors by a measure 
less than a quart in the month of March, 1886, without having obtained 
a license so to do, as required by the statute (Acts 1885, ch. 175, see. 
34). H e  insisted that the statute under which he was indicted was 
repealed by the subsequent statute (Acts 1887, ch. 132, see. 45), and 
therefore he could not be convicted. H e  further contended that the 
Superior Court had not jurisdiction. 

There was a verdict of guilty, and judgment accordingly against the 
defendant, from which he appealed. 

Attorney-General for t h e  State. 
N o  counsel for defendant. 

MERRIAION, J., after stating the case: The general statute (The 
Code, sec. 1076) provides that "if any person shall retail spirituous 
liquors by the small measure in any other m a n n e r  than, i s  prescribed 
by  law, he shall be guilty of a misdemeanor, and shall be fined or 
imprisoned, or both, in  the discretion of the court." The statutes, 
commonly called "revenue laws" (Acts 1885, ch. 175; Acts 1887, ch. 
135)) do not change or modify the general statutory provisions above 
recited; they regulate the sale of spirituous and other liquors, and 
prescribe that such liquors shall not be sold in certain specified quan- 
tities, until and unless the person who desires to sell shall first have 
obtained a license in  the way prescribed, authorizing him to sell the 
same; but they do not prescribe the criminal offense of. selling such 
liquors without a license-that is done by the statutory provision first 
above recited. And, plainly, the Superior Court has jurisdiction of 
such offense, because the punishment is fine or imprisonmentone or 
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both-in the discretion of the court. A justice of the peace has juris- 
diction of criminal offenses only "where the punishment prescribed by 
law shall not exceed a fine of fifty dollars or imprisonment for thirty 
davs." The Code, sec. 892. 

Now the statute (Acts 1885, ch. 175, sec. 34)) among other things, 
provides that "every person, company or firm for selling spirituous, 
vinous or malt liquors, or medicated bitters, shall pay a license tax quar- 
terly, in  advance, on the first day of January, April, July, and October, 
as follows: First, for selling in  quantities less than a quart, twenty dol- 
lars," etc. ; and further, that "every person, company or firm wishing to 
retail liquors in quantities less than five gallons, shall apply to the board 
of county commissioners for an order to the sheriff to issue a license, 

stating the place at  which i t  is proposed to conduct the business," 
(730) etc. The defendant is indicted under the statute (The Code, sec. 

1076) above cited, for selling spirituous liquors without obtain- 
ing such license. His  contention that the subsequent statute (Acts 1887, 
ch. 135, see. 45) repealed that just mentioned, is wholly unfounded; 
and more particularly, i t  does not in  any way affect the general statute 
under which he is indicted. S. v. Sutton, 100 N. C., 474. H e  is indicted 
under the latter statute for a violation of the revenue law. 

There is no error. 
Affirmed. 

THE STATE v. EE,TTIE WILSON. 

Embezzlement-Larceny-3Paster and Serva"il.tLIndictment. 

1. In  an indictment for embezzlement, under section 1014 of The Code, it is 
not necessary to aver, nor on the trial to prove, that the property charged 
to have been embezzled had been committed to the custody of the de- 
fendant, nor any breach of trust or confidence save that which grows 
out of the relation of the owner and the servant or agent. 

2. But in an indictment under section 1065, it is necessary to allege that the 
property was received and held by the defendant in trust, or for the use 
of the owner, and being so held it was feloniously converted or made 
way with by the scrvant or agent. 

3. The averment that the defendant was not within the age of 18 &rs is a 
sufficient negative that he was under 16 years of age. 

INDICTMENT for embezzlement, tried at  May Term, 1888, of ROWAX 
Superior Court, before Montgomery, J. 

The defendant is charged with the offense of embezzlement in thc 
form following : 
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"North Carolina-Rowan County. 
Superior Court-November Term, 1887. 

The jurors for the State, upon their oath, present : That Bettie Wilson, 
late of the county of Rowan, on 1 September, in  the year of our Lord one 
thousand eight hundred and eighty-seven, with force and arms, at  and in  
the county aforesaid, being then and there the agent and servant of one 
Ross Turner, and whilst acting in  the service of the said Ross Turner 
as his servant and agent, and against the will of the said Ross Turner, 
did then and there, unlawfully, wilfully and feloniously embezzle and 
convert to her own use, with intent to steal the same, and defraud her 
said master of the same, contrary to the trust and confidence reposed in  
her by her said master, a large sum of money of her said master, Ross 
Turner,, to wit, the sum of twenty dollars in  money, she, the said Bettie 
Wilson, not being then and there an apprentice or servant within the 
age of eighteen years, against the form of the statute in  such cash made 
and provided and against the peace and dignity of the State." 

Upon her arraignment and plea of not guilty she was tried and con- 
victed before the jury. Thereupon her counsel moved in  arrest of judg- 
ment, for what supposed defect i n  the record does not appear, and the 
motion being allowed, the solicitor for the State appealed. 

Attorney-General fw the State. 
No counsel for defendant. 

SMITH, (2. J., after stating the case: We have not had any argument 
in  support of the ruling, but the Attorney-General calls our attention to 
two sections, numbered 1014 and 1065, in The Code, as bearing upon the 
imputed offense. 

The first mentioned section is in  these words: "If any officer, (732) 
agent, clerk, employee or servant of any corporation, person or 
copartnership (except apprentices and other persons under the age of 
sixteen years), shall embezzle or fraudulently convert to his own use, or 
shall take, make way with or secrete, with intent to embezzle or fraudu- 
lently convert to his own use, any money, goods or other chattels, bank 
notes, check, order for the payment of money, issued by or drawn on any 
bank or other corporation, or any treasury warrant, treasury note, bond 
or obligation for the payment of money issued by the United States or 
by any state, or any valuable security whatsoever, belonging to any other 
person or corporation, which shall have come into his possession or under 
his care, he shall be guilty of a felony, and punished as in  cases of 
larceny." 
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The purpose and effect of this enactment are to protect property from 
the depredations of those whose occupations and relations to the employ- 
ers furnish facilities and temptations to the taking of property thus ex- 
posed, and to place the criminal act upon the footing of larceny, to which 
it is closely allied, by reason that the intent is common to both. No 
goods are intrusted to the special custody of the person except through 
the misplaced confidence which grows out of the relation itself. Hence 
the crime cannot be committed by one not arrived at  sixteen years of age. 

The other enactment, less severe in terms, is as follows: "If any ser- 
vant or employee to whom any money, goods or other chattels, or any of 
the articles mentioned in the preceding section (1064)) by his master 
shall be delivered safely to be kept to the use of his master, shall with- 
draw himself from his master, and go away with the said money, goods 
or other chattels, or any of the articles, securities or choses in action, 
mentioned as aforesaid, or any part thereof, with intent to steal the same 

. and defraud his master thereof, contrary to the trust and confidence in 
him reposed by said master; or if any servant, being in the service 

(733)  of his master, without the assent of his master, shall embezzle such 
money, goods or other chattels, or any of the articles, securities 

or choses in action mentioned as aforesaid, or any part thereof, or other- 
wise convert the same to his own use, with like purpose to steal them, or 
defraud his master thereof, the servant so offending shall be fined or im- 
prisoned in  the penitentiary or county jail, not less than four months nor 
more than ten years, at the discretion of the court: Provided, that noth- 
ing in  this section contained shall extend to apprentices or servants 
within the age of eighteen years." 

This enactment has for its object the punishment of breaches of trust 
committed by those into whose custody the property has passed, when 
accompanied with an intent to steal and thereby defraud the owner, when 
the servant or employee makes way with the goods and himself, or when 
such goods are in  his custody and charge he shall embezzle them or in  
some other way appropriate them to his own usc with the like purpose to 
steal and defraud. This has reference, primarily, to cases where the 
taking is lawful and the animus furandi enters into the disposition made 
of them. The indictment is evidently framed upon this latter section, - 

whose phraseology is so largely followed in  defining the criminal act, 
and this is the more manifest in the adoption in  very words of its proviso. 

The indictment does not, however, set out any facts constituting a trust 
in  the delivery of the money, but, for aught appearing to the contrary, 
alleges a larceny of money which had gone'into the defendallt's posses- 
sion, except that i t  omits to charge a felonious taking by a servant. 
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The general scope and aim of the statute will bear a somewhat strained 
interpretation, if construed to embrace the facts charged in  the indict- 
ment, and we are not prepared to give it so large a meaning. However 
this may be, the case is within the terms of the first recited section, which 
requires, to consummate the crime, no breach of trust or abused confi- 
dence in  placing the money in  the defendant's hands other than 
such as results from the relation of master and servant, and (734) 
which affords unusual opportunities for the perpetration of the 
crime. 

The averment that the defendant, when committing the act, was not 
within-that is, was of the age of eighteen years or more, and thus nega- 
tives that she was under sixteen years of age-does not invalidate the 
indictment, although the negative goes beyond the statutory requirement, 
for the greater includes the less. 

There is error, and the judgment is reversed, and the court will pro- 
ceed to judgment upon the verdict. 

Error. 

Ci ted:  S. v. Summers, 141 N.  C., 843; 6'. v. Smith, 157 N .  C., 589; 
S. v. Gulledge, 173 N.  C., 747. 

THE STATE v. HENRY McDOWELL. 

Bastardy-Evidence-1Jusban.d and Wife- Witness .  

1. When a child is born in wedlock the law presumes that it is legitimate 
(when it is shown the husband might have begotten it, the presumption 
is conclusive) ; but this presumption may he rebutted by proof of facts 
and circumstances showing that the husband could not have been the 
father. 

2. The wife is a competent witness against one charged as the father of her 
bastard child to prove, not only the fact of the unlawful sexual connec- 
tion, but the fact that it was impossible for her husband to have had 
access to her within the period of gestation. 

THE defendant is charged with being the father of a bastard child, in 
a proceeding originally commenced before a justice of the peace in the 
county of CUMBERLAND, and carried by appeal to the Superior Court 
and tried before Philips, J., a t  Fall Term, 1888, of said court. 

The oath and examination of Ann Patterson, the prosecutrix, (735) 
and mother of the child, were read in evidence, and then, after 
having said, in answer to a preliminary question, that "she had been 
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married, but her husband left her two years ago, and she had not heard 
from him since he left, she was permitted to testify, after objection by 
the defendant, that she had a child after her husband left, begotten by 
the defendant on 24 December; that he had intercourse with her on that 
day; and on cross-examination she said that the defendant had inter- 

I 
course with her but once; that no one but defendant had, and that she 
was true to her husband till he left her. 

To corroborate this witness Chany Nichols was permitted to testify 
that she knew Ann Patterson and her husband Albert Patterson; that 
she had been living on the same place with Ann Patterson for three 
years; that Albert went away two years ago last January, and has not 

I been back; that she would have seen him if he had been back; that she 
was with Ann pretty much every day since her husband left. 

On cross-examination she said that her house was not more than fifty 
or seventy-five yards from Ann's; that she worked off a day or two year 
before last; that she worked nearly all the time with Ann, and that "it 
was possible for Ann's husband to have gone to his house in  the night 
time," without being seen by her. 

The child was exhibited by the State. I t  is a bright mulatto; the 
mother is black. The defendant testified that he had never had connec- 
tion with Ann, and was not the father of the child. 

The defendant asked his Honor to charge that there was no evidence 
that i t  was impossible for the husband of the prosecutrix to have connec- 

, tion with her. This was refused, and his Honor charged as follows: 
"Unless the jury were satisfied from the evidence that i t  was 

(736) impossible for the husband to have access to his wife at  the time 
this child was begotten they should return a verdict for the de- 

fendant, because, if the husband could have had access to his wife, the 
law conclusively presumes that he was the father and the child is legiti- 
mate. But if the jury is satisfied from the evidence that i t  was impossi- 
ble for the husband to have access to the wife, and that Henry McDowell 
is the father of the child, then they should return a verdict against the 
defendant." 

The jury returned a verdict against the defendant, and from the judg- 
ment rendered thereon he appealed. 

Attorney-General for t h e  S ta te .  
N o  counsel for defendant.  

DAVIS, J., after stating the case: The case presents two questions for 
our consideration : 

1. Can a married woman be the mother of a bastard child? 
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2. If so, is the mother a competent witness to prove the facts and cir- 
cumstances which tend to show that i t  could not have been begotten by 
the husband ? 

Both questions must be answered adversely to the defendant. 
When a child is born in  wedlock the law presumes it to be legitimate, 

and unless born under such circumstances as to show that the husband 
could not have begotten it, this presumption is conclusive; but the pre- 
sumption may be rebutted by thc facts and circumstances which show 
&at the husband could not have been the father, as that he was impo- 
tent or could not have had access. 8. v. Petfaway, 3 Hawks, 623; S. v. 
Wilson, 10 Ired., 131; 8. v. Allison, Phil. Law, 346. 

I t  was held in  8. v. Pettaway and X.  v. Wilson that, while the (737) 
married woman was not a competent witness to prove impotency 
or nonaccess, she was a competent witness to prove the criminal inter- 
course of which the child was the offspring; and now, as she is not testi- 
fying "for or against" her husband, she is a competent witness under 
section 588 of The Code to testify in any "suit, action or proceeding," 
except as stated in the said section, and there is nothing in  section 1353 
of The Code to exclude the testimony of the wife in  a case like the 
present. 

There is no error either in admitting evidence or in the charge of the 
court. 

Affirmed. 

Cited: 8. v. Wiseman, 130 N. C., 728; Ewell v. Ewell, 163 N. C., 236; 
Powell v. Strickland, ibid., 397; West v. Redmond, 171 N.  C., 744. 

THE STATE v. DEEMS PUGH. 

Assault and Battery-Police Oficer-Arrest. 

1. A police officer may, for the purpose of stopping a fight, strike a blow, and 
he is the judge of the degree of force necessary to he used under the 
circumstances; but if he wantonly, or maliciously, or unnecessarily exer- 
cises this power, he will be guilty of an assault and battery, and of this 
the jury is the judge under proper instructions from the court. 

2. The presumption is the officer acted in good faith, and the jury should be 
directed not to weigh his conduct in "gold scales" against him. 

THIS was an indictment against the defendant, who was one of the 
policemen of the city of Wilmington, for an  assault and iattery, tried 
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in the criminal court of NEW HANOVER County, before Jleares, J., at 
September Term, 1888. 

(738) Smith, a witness for the State, on whom the assault and bat- 
tery was alleged to have been committed, testified that at the time 

of the alleged assault he was engaged in a fight with one Bailey in a 
back yard in Wilmington, and while so engaged the defendant came up 
and struck him on his head with his club ; that at the time he was struck 
he, witness, was making at Bailey; that the officer did not catch hold of 
him, and he did not hear the officer say to him, before striking him, "coi- 
sider yourself under arrest"'; that after the officer struck him and broke 
up the fight and was leading him away, he, witness, struck Bailey again 
in his face with his fist; that he, witness, had been drinking, and though 
not drunk, he was pretty full at the time. 

Pugh, the defendant, testified that his attention had been called to the 
fact that a fight was going on in Mr. Bailey's back yard; that on looking 
through the store from the sidewalk, at the front, he saw Mr. Bailey and 
Mr. Smith fighting; that he hurried through to the parties, and found 
Mr. Bailey backing and Mr. Smith advancing on him and striking at 
him; that he immediately grasped Smith on his shoulder, at the same 
time saying to him, "consider yourself under arrest"; that Smith then 
cast his eye at him, and did not heed the arrest, but went right on strik- 
ing at Bailey, and was in the act of striking Bailey when he, witness, 
struck him with his club; that Smith would have struck Bailey again 
after his arrest if he, witness, had not struck him, and that he struck him. 
to prevent his striking Bailey again; that after he caught hold of Smith 
and told him to consider himself under arrest, he could feel him pressing 
forward to strike at Bailey; that the blow he gave Smith stopped the 
fight; and that afterwards, whilst he was taking Smith off, having hold 
of him, he struck Bailey a severe blow in his face with his fist, on Mr. 
Bailey's requesting him, the defendant, to carry him through the back 

way, and let him wash. He then drew back to strike him again, 
(739) but on request of a bystander, who promised that he should go 

without further trouble, desisted. 
There was other testimony tending to support the different versions 

of these two witnesses. 
His Honor charged the jury that if they believed the evidence of the 

witnesses, even upon the testimony of the defendant himself, the de- 
fendant was guilty, because the prosecutor offered no resistance to the 
officer, and there was no necessity for the blow. 

The defendant's counsel excepted to his Honor's charge. 
The jury returned a verdict of guilty, and from the judgment ren- 

dered thereon the defendant appealed. 
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Attormy-General fo.r the State. 
N o  counsel for defendant. 

MEBRIMON, J. The evidence, certainly parts of it, tended to prove 
that the defendant was a policeman in the line of his duty; that he  found 
the prosecutor engaged in  a fight, advancing upon his retreating adver- 
sary, one Bailey; that he grasped the prosecutor on the shoulder while he 
was so engaged, and bade him ('consider himself under arrest"; that the 
latter cast his eye at  him but did not heed the arrest or desist from the 
fight, but went right on striking at  Bailey, and was in  the act of striking 
him when he struck the prosecdtor with his club-one usually carried by 
policemen-and that the blow was given to prevent him from striking 
Bailey. 

I t  was the duty of the defendant to interfere and suppress the fight, 
and if need be, he might, in  good faith, strike a reasonable blow for the 
purpose. While he had no authority to strike an unnecessary blow, or one 
greatly i n  excess of what was necessary for the purpose, and wanton, he 
was the judge of the force to be applied under the circumstances, 
and he would not be guilty of an assault and battery unless he (740) 
arbitrarily and grossly abused the power confided to him, and 
whether he did or not was an inquiry to be submitted to the jury, under 
proper instructions from the court. A grossly unnecessary, excessive and 
wanton exercise of force would be evidence-strong ev idenceof  a wilful 
and malicious purpose, but the jury ought not to weigh the conduct of 
the officer as against him i n  "gold scales" ; the presumption is he acted in  
good faith. This is the rule applicable in such cases as the present one, 
as settled in  S. v. Xtalcup, 2 Ired., 50; X. v. McNir~ch, 90 N. C., 696, 
and the cases there cited. So also, X. v. Bland, 97 N. C., 438. 

The court instructed the jury "that if they believed the evidence of 
the witnesses, even upon the testimony of the defendant himself, the de- 
fendant was guilty, because the prosecutor offered no resistance to the 
officer, and there was no necessity for the blow." But  there was evidence 
that the prosecutor persisted in-the fight after and while the defendant 
had hold of him, and he persisted i n  i t  until he was forced to desist by 
the blow. This was evidence of resistance to the officer. and of the neces- 
sity to exercise force to suppress further violence. I n  view of the evi- 
dence the case should have been submitted to the jury substantially as 
indicated above. 

Error. 

Cited:  8. v. Sigman, 106 N.  C., 731; X. IJ. Hunter, ibid., 802; X. v. 
Rollins, 113 N. C., 733; X. v. Isley, 119 N.  C., 864; S .  v. Dunning, 177 
N. C., 562. 
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('741) 
THE STATE v. JOHN S. DIXON. 

Indictment-Falsc Pretense. 

An indictment charged that the defendant, "designing and intending to cheat 
and defraud C., did unlawfully, knowingly and designedly falsely pre- 
tend that U. did send him (the defendant) to C. after the sum of five 
dollars in money, whereas in truth and in fact the said U. did not send 
him . . . after the said sum of five dollars in money; by means of 
which false pretense he (the defendant) knowingly and designedly did 
unlawfully and with intent to defraud obtain from C." five dollars, etc.: 
Held,  that the offense of obtaining property by false pretense was suffi- 
ciently averred. 

The statute (The Code, see. 1025) commented on by MERRIMON, J. 

INDICTMENT for false pretense, tried before Shepherd, J., at Spring 
Term, 1888, of ONSLOW Superior Court. 

The indictment charges that the defendant, "designing and intending 
to cheat and defraud George Canaday, on 15 August, A. D. 1887, at  and 
in the county aforesaid, unlawfully, knowingly and designedly did, unto 
George Canaday, falsely pretend that one U. G. Canaday, did send him, 
the said John S. Dixon, to him, the said George Canaday, after the sum 
of five dollars in money, whereas in truth and in fact the said U. G. Cana- 
day did not send him, the said John S. Dixon, to him, the said George 
Canaday, after the sum of five dollars in money; by means of which 
said false pretense he, the said John S. Dixon, knowingly and designedly, 
did then and there unlawfully and with intent to defraud, obtain from 
said George Canaday the following goods and things of value, the prop- 
erty of U. G. Canaday, to wit, five dollars in  money, against," etc. 

There was a verdict of guilty. Thereupon the defendant moved in  
arrest of judgment, and assigned as ground of his motion that the indict- 
ment charges no criminal offense. The court disallowed the motion and 
gave judgment against defendant, and he, having excepted, appealed 
to this Court. 

(142) Attorney-General for the Xtate. 
No counsel for ddf endant. 

MERRIMON, J., after stating the case: The motion was properly dis- 
allowed. The indictment substantially and sufficiently, though not with 
as much fullness as is desirable, charges the defendant with having com- 
mitted the statutory offense of knowingly and designedly obtaining 
money by false pretense with intent to cheat or defraud, etc. 
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The statute (The Code, sec. 1025)) prescribing and defining that 
offense is very broad and comprehensive'in its terms and purpose. I t  
provides that "if any person shall knowingly and designedly, by means 

. of any forged or counterfeited paper, in  writing or in print, or by any 
false token, or other false p d e n s e ,  whatsoever, obtain from any person 
or corporation within the State any money, goods, property, or other 

I thing of value, or any bank note, check or order for the payment of 
I money, etc., . . . with intent to cheat or defraud any person or 
I corporation of the same, such person shall be guilty of a misdemeanor 

for fraud and deceit," etc. And it is sufficient to charge in the indict- 
ment "that the party accused did the act with intent to defraud, without 
alleging an intent to defraud any particular person, and without alleg- 
ing any ownership of the chattel, money, or valuable security," etc. 

I t  will be observed that the statute designates certain kinds or classes 
of means whereby the offense may be perpetrated, and adds, "or other 
false pretense whatsoever." By '(false pretense" 'is meant false state- 
ments or representations, however made, with intent to defraud, for 
the purpose of obtaining money or property. I f  one falsely and with 
fraudulent design represents to another that something material- 
something already said or done-is true, when the same is not true, 
and i t  is calculated to mislead, and does mislead, and induce such party 
to part with his chattels, money or the like, surely such false and 
fraudulent representations, though wholly verbal, come within (743) 
the soope of the comprehensive words, "or other false pretense 
whatsoever," and as well within the purpose and spirit of the statute. 
Fraud and injury may as certainly be accomplished by false statements 
as to what has been said and done by others, prompting the party 
defrauded to part with his property, as "by means of any forged or 
counterfeited paper, i n  writing or i n  print, or by any false token." 
Falsehoods simply expressed in  words as to persons and what they have 
said or done, or desire, or as to existing conditions of persons or things, 
when material, and uttered with fraudulent design, constitute a fruitful 
means of false pretense. The words of the statute recited, "or other 
false pretense whatsoever," taken in  connection with the words and 
phraseology which next precede them, cannot be said to imply only like 
means of cheating, because the word like or some like word is not used, 
and the preceding words specially designate particular kinds of means 
employed to cheat and defraud, while the comprehensive words '(or 
other fabe pretense whatsoever," are intended to enlarge the kinds of 
means that might be so employed, and make i t  criminal to cheat by 
any means that might be denominated a false pretense. 
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The language of the statute is broad enough to comprehend cheating 
by means of false wods  expressed as indicated above, and there is 
nothing in  the nature of their application that gives them a restricted 
meaning. 

The mischief to be remedied suggests the broad meaning we give 
them. Why should cheating by mere falsehoods, as indicated, be 
omitted from the statute? 

The language embraces cheating by such means, and the evil to be 
remedied goes to show that the statute intended to embrace the same. 
Hence the Court said in 8. v. Phifer, 65 N.  C., 321: "We state the 
rule to be that a false representation of a subsisting fact, calculated 

to deceive, and which does deceive, and is intended to deceive, 
(744) whether the representation be in  writing or in  words, or in  acts, 

by which one man obtains value from another, without com- 
p(lnsatiou, is a false pretense, indictable under our statute." 8. v.  
King, 74 N. C., 177; 8. v. Hefner, 84 N. C., 751; 8. 11. Matthews, 91 
N. C., 635; 8. v. Sherrill, 95 N.  C., 663. 
In this case the indictment charges, with sufficient aptness, that the 

defendant designedly and fraudulently obtained the money by falsely 
stating to the prosecutor that another person had sent him "after7'- 
that is-to get five dollars in money. I n  the nature of the matter such 
false representation was calculated to deceive the prosecutor; i t  might, 
not unreasonably, in  the course of business do so'; i t  is charged that i t  
did so. The statute makes i t  indictable to cheat by such false pretense. 

There is no error. 
Affirmed. 

Cited:  S. v. Hargrove, 103 N.  C., 334, 336; 8 . 7 1 .  Xlcidmore, 109 N. C., 
796. 

THE STATE v. JAMES ROBERTS. 

Ail erection, consisting of posts, nine or ten feet apart, on which near the top 
were nailed slats, placed along the side of a road and separating it from 
a cultivated field, but which did not connect with any other fence or 
protection from such field, is not such a fence or enclosure as is pro- 
tected from injury by see. 1062 The Code. 

THIS is a criminal action, which was tried before Merrimoa, J., at 
June Term, 1888, of DURHAM Superior Court. 
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The indictment charges that the defendant "did, on the 5th day of 
April, 1888, unlawfully and wilfully pull down, injure and remove a 
part of a fence surrrounding and about a cultivated field of Zachary 
Dickey," etc. 

The jurors find the following special verdict: "That in said county, 
on the first day of April, 1888, Zachary Dickey, the prosecuting 
witness, being in the actual possession of the land, erected along (745) 
the side of a private or neighborhood road, which ran betwcen 
his land and that of the defendant's father, posts thrce feet high, placed 
ninc or ten feet apart, on the sides of which, near the top, were nailed 
slats. This line of posts or slats was about one hundred and thirty-five 
yards long, and came within two feet of prosecutor's pasture fence on 
the east end and adjoining no other fence or wall on the west end by 
sixty yards. I n  the field along the side of which this line of fence was 
built prosecutor Dickey had cultivated tobacco in the year 1887 and 
had wheat growing at the time of building the fence. I n  the road was 
a stump and hole, and travelers had been, before this fence was built, 
for several years in the habit of turning out on prosecutor's land for a 
sufficient distance to avoid said stump. The fence extended to a point 
three panels length beyond that point of the road where the stump 
stood and crossed the parcel of land on which traveIers had sometimes 

I turned out, as already stated. This fence was erected to prevent persons 
from riding and driving on prosecutor's land and trampling on his 
crops in said fields. Previous to erecting said fence people had walked 
on prosecutor's crops planted in said field alongside said road. I n  this 
territory the stock or no-fence law prevailed in April, 1888, and before 

I 
thc passage of said law the prosecutor had had a'fence all around said 
field, but shortly after its passage had removed said fence. The fence 
described above was, at the time of the acts complained of, the only 
enclosure around or about the field (except the pasture fence on the 
east side). On 5 April the defendant injured and removed part of said 
fence by knocking off one slat and one end of another with an ax. There 
was sufficient room on the side of the road opposite to prosecutor's field 
for vehicles to pass and avoid the stump without going on cul- 
tivated or cleared ground. Defendant was walking and could (746) 
have gotten over or under the fence without removing or in- 
juring it. 

I f  upon these facts the court be of opinion that the defendant is ,guilty, 
then the jury so find for their verdict; but if the court be of a contrary 
opinion, then the jury for their verdict find the defendant not guilty." 

Upon the rendition of this verdict the court adjudged the defendant 
not guilty and ordered that he be discharged. The solicitor for the 
State appealed. 
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Attorney-General and E. C. Smith, Esq., for the State. 
No coumel for defendant. 

DAVIS, J., after stating the case: Section 1062 of The Code, under 
which the defendant is indicted, declares that "if any person shall 
. . . unlawfully and wilfully burn, destroy, pull down, injure or 
remove any fence, wall, or other enclosure, or any part thereof, sur- 
rounding or about any yard, garden, cultivated field or pasture . . . 
every person so offending shall be guilty of a misdemeanor." 

The defendant is charged in  the indictment with injuring and 
removing "a part of a fence surrounding and about a cultivated field,') 
etc. Was the fence described in  the special verdict "surrounding or 
about any . . . cultivated field7' within the meaning of the statute? 
Was i t  an "enclosure" or any part of an "enclosure"? Was i t  intended 
to "inclose or shut up7' the field? I t  was certainly not surrounding 
any cultivated field. I t  is within the observation of all persons who 
have traveled over our country roads that obstructions such as posts, 
felled trees, etc., are frequently made use of to prevent travelers from 
turning out of the road to avoid bad places, and we think such cibstruc- 
tions would not constitute "fences or walls or enclosures" within the 
meaning of the statute, and yet it is apparent that i t  was for just 

such purpom-not to enclose the field-that the posts and slats in  
(147) question were intended. They were intended, not to  enclose or 

surround the field, but to prevent travelers from trespassing on 
the land by turning out of the road to avoid the stump and hole in the 
road. I t  was not a "fence, wall or other enclosure" "surrounding or 
about" a cultivated -field within the meaning of the statute, nor a 
"fence surrounding" any field at all, as charged in the indictment. 

There is no error. 
Affirmed. 

Cited: S. v. Biggers, 108 N. C., 763.  

THE STAm v. W. H. HICKS. 

Liquor Selling-Punishment-Presumption. 

1. A defendant, convicted of unlawful liquor selling, may be, by virtue of 
chapter 355, Laws 1887, punished by imprisonment a t  hard labor on the 
public roads. 

2. Where judgment has been rendered imposing such punishment, it will be 
presumed the county authorities have made the proper provisions for its 
enforcement. 
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INDICTMENT, for unlawfully selling spirituous liquors, tried before 
Merrimon-, J., at Spring Term, 1888, of the Superior Court of DURHAM 
County. 

The defendant was indicted for selling spirituous liquors on Sunday. 
The indictment was in proper form, and there was a verdict of guilty. 

Thereupon, "the solicitor for the State, praying the judgment of 
the court on the verdict rendered, it is ordered by the court that the 
defendant, W. H. Hicks, be imprisoned at hard labor on the public 
roads for a term of sixty days, and that he pay a fine of $25 and the 
costs." 

From this judgment the defendant appealed. 

Attorney-Generd for the State. 
N o  counsel for defendad.  

DAVIS, J., after stating the case: We have not been favored with an 
argument for the defendant, and no error is assigned in the record, 
but it is suggested that the exception may be to so much of the judgment 
as imposes imprisonment "at hard labor on the public roads for a term 
of sixty days." 

By section 1117 of The Code, under which the defendant was indicted 
and convicted, it is declared that, "if any person shall sell spirituous 
or malt or other intoxicating liquors on Sunday . . . the person 
so offending shall be guilty of a misdemeanor and punished by fine or 
imprisonment, or both, in the discretion of the court." 

By chapter 355 of the Acts of 1887, i t  is among other thiigs, enacted: 
"That when any county has made provision for the working of convicts 
upon the road, or when any number of counties have jointly 
made provision for working convicts upon the public roads, it shall be 
lawful and the duty of the judge holding court in said counties to 
sentence to imprisonment at hard labor on the public road, for such 
terms as are now prescribed by law for their imprisonment in the county 
jail or in the State prison, the following class of convicts: First, all 
persons convicted of offenses the punishment whereof would otherwise 
be wholly or in part imprisonment in the common jail," etc. 

The act further gives to the county authorities power to make all 
needful rules and regulations for the successful working of convicts 
upon the public roads. 

Under section 1117 of The Code, the punishment of the prisoner 
would be in part imprisonment in the common jail (8. v. N o ~ w o o d ,  
93 N. C., 578)) and therefore, if the county of Durham has made 

37-101. 577 
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provision for "working convicts upon the public roads," the 
(749) court had the right to impose the sentence set out in  the record. 

I f  i t  be said the record must show that the county of Durham 
had taken advantage of the Act of 1887, ch. 355, and that this does 
not appear in  the record, the answer is, the statute makes i t  the "duty" 
of the judge holding court in  any county where provision is  made for 
working convicts upon the public road, to sentence the class of convicts 
named "to imprisonment at  hard labor on the public road." He  holds 
court i n  the county and must get information from the county record 
or the county authorities, upon which he acts, in  imposing the sentence, 
and while, perhaps, it would be well that the judgment should state 
that the county had made provision for working convicts on the public 
road, we rnust assume, in the absence of any suggestion or intimation 
to the contrary, that i t  was imposed in  accordance with his duty and 
the authority conferred by chapter 355, Acts of 1887. 

Affirmed. 

Cited: S. v. Ha,ynie, 118 N. C., 1270; S. v. Smith, 126 N. C., 1059; 
8. v. Hamby, ibid., 1069; S. v. Young, 138 N. C., 573; S. v. Parrington, 
141 N. C., 845; S. v. Bush, 177 N. C., 555. 

THE STATE v. C.  C. CHRISTMAS. 

Indictment-Entering House with EIe101~ious Intent-Evidence- 
Larceny. 

1. An indictment for entering a house with an intent to commit a felony or 
other infamous crime-The Code, see. %?&is not defective because it 
charges an intent to commit more than one offense. 

2. Where the testimony tended to show that money was missing from a 
drawer of a bureau in a bed chamber; that the  drawer was usually 
locked, but frequently was not thus secured; that the domestic servants 
of the family had access to the chamber; that the defendant was a 
journeyman carpenter, and had often been employed upon jobs about the 
house and was familiar with its construction, and knew where money 
was kept; that on one occasion, when not employed at work, he was dis- 
covered in an unoccupied chamber, behind the door and a box in such a 
position that he could observe the door of the room in which the money 
was deposited; that upon being discovered, he said he had come to get 
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I a balance due for work; that there was nothing so due him, and that 
there was found on his person a key which would unlock the drawer in 
which the money was deposited: Held, that while none of these circum- 
stances, standing alone, were sufficient evidence of the defendaut's guilt, 
get, when taken together and as a whole, they did constitute evidence 
which was properly submitted to the jury upon the question of the 
intent with which defendant entered the house. 

INDICTMENT, tried before Avery, J., at September Term, 1888, (750)  
of the Superior Court of WAKE County. 

The indictment charged the defendant with feloniously entering the 
dwelling-house of T. B. Lyman, in the day time, with intent to steal 
"the goods, chattels and money of him, the said T. B. Lyman, and also 
the goods, chattels and money of Anna M. Lyman, in the said dwelling- 
house then and there being," etc. 

The following is a summary statement of so much of the case on 
appeal as is necessary to a proper consideration of the exceptions to 
the ruling of the court below : 

Miss Lancashire, a witness for the State, testified, among other things, 
that she lived at the house of Bishop T. B. Lyman; was there on the 
28th of July last, and on that day "found the defendant standing 
behind the door in an unoccupied bed room; . . . his head was 
turned towards the crack of the door; he was behind a box." 

The defendant is a carpenter, and has worked in almost every room 
in the house, and had worked there some part of every month since 
August, 1887. The room in which he was, was on the second floor. 
Mrs. Lyman's room was ten or fifteen feet from where he was, and its 
position was well known to the defendant. The witness went to Col. 
Andrews' and called for a policeman. On her return she told 
defendant that he could not go; that some money was missing. (751) 
He said that there was twenty-five cents due him, and he had 
come to collect it, and see if there was any more work for him. The 
testimony of the witness tended further to show that the defendant 
had been up stairs bcfore; that Mrs. Lyman kept her money in a bureau 
drawer in her bedroom. About a fortnight before, she had found the 
defendant up stairs at the head of the steps near the door. 

Upon cross-examination the witness said that it was some hours after 
daylight; that the door of the unoccupied room was wide open; that 
the defendant used to go up stairs constantly; that Mrs. Lyman generally 
paid him for his work; sometimes witness paid him; he was paid by 
Mrs. Lyman once on the landing near her bed room door. Witness 
had seen him inside Mrs. Lyman's room door for the purpose of getting 
pay for his 'work. The witness testified that servants had access to 
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the rooms, and upon redirect-examination she said the defendant had 
been paid off and discharged. 

Mrs. Lyman was introduced as a witness, and the solicitor proposed 
to prove by her "that about the time the defendant had been employed 
as a carpenter and had had access to the upper rooms of her house, 
money was missing from the drawer in her bed room up stairs, with a 

. view of having this testimony connected with further facts hereafter 
to be shown by the witness, that the key to the upper drawer of the 
bureau standing in the passage up stairs was missing about the same 
time, and the fact to be proved by another witness that a key was 
found on the person of the defendant when arrested that unlocked the 
drawer in her room in which she kept her money." This evidence was 
objected to by the defendant, objection overruled, and defendant ex- 
cepted. 

The witness then testified to having missed money; had missed it - 

twice before; to having paid the defendant money, and that 
(752) there was a key to the bureau in the passage, which was missed, 

and that she found that the key to her bureau drawer unlocked 
the drawers of the bureau in the passage, and that the ~oliceman "pulled 
out a key when he arrested the defendant" that unlocked her drawer 
and looked like the lost key of the passage bureau. That she did not 
owe the defendant twenty-five cents, and that the money lost was her 
separate property. The witness was cross-examined in regard to missing 
money, and testified that servants were in her room every day to clean 
up, dust, etc., and that she frequently went out and left them in the 
room, and that she kept money in her bureau drawer and frequently 
left it unlocked. 

J. D. Thompson, a witness for the State, testified that he arrested 
the defendant, and on searching found a bunch of keys, one of which 
unlocked the upper drawer of the bureau in Mrs. Lyman's room. The 
key also unlocked the drawers of buraau in defendant's house, as he 
had ascertained upon trial, at defendant's request. 

"After the testimony for the State was closed, the defendant moved 
to exclude the testimony referred to in the exception as stated, on the 
ground that the solicitor had failed to offer the testimony then proposed 
to be offered, in connection with the loss of money by Mrs. Lyman. 
The solicitor had in the meantime offered the testimony of Mrs. Lyman, 
that when she left she did not recollect whether she took the key outside 
the drawer in the passage bureau and put i t  in the bunch given Miss 
Lancashire, or left i t  in the drawer. 

Miss Lancashire testified that soon after Mrs. Lyman left she hunted 
for said key and did not find i t  in the bunch of keys given her by Mrs. 
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Lyman, or in the drawer where it belonged. Policeman Thompson 
testified that he found a key on the person of the defendant when 
arrested, and it fitted the drawer where Mrs. Lyman kept her money, 
as testified to by her. 

The court refused to exclude the testimony which had been (753) 
submitted. 

The defendant then testified in his own behalf. His testimony 
sent up with the record purports to explain his reasons for being at 
the house of Bishop Lyman, his conduct while there, the facts connected 
with the keys, and, if believed, fully rebutted all the evidence tending 
to show his guilt. 

The defendant asked the court to give a number of instructions to 
the jury, of which the following were refused: 

* "3. That there is no evidence to connect the defendant with the 
larceny of the money deposed to by Mrs. Lyman. 

4. That if the jury believe that Mrs. Lyman left her money in her 
bureau drawer generally unlocked, and that various other persons had 
access to her room, the evidence is too vague and uncertain to warrant 
a verdict against the prisoner. 

6. That the evidence in this case is too vague and uncertain to be 
submitted to the jury, and that they will return a verdict of not guilty. 

7. That the fact that the prisoner was concealed in a room in a 
house is not evidence that he entered it with the intent to commit any 
particular felony. 

8. The evidence in this case being circumstantial only, in order to 
convict on such evidence it must exclude in the opinion of the jury 
every other reasonable hypothesis inconsistent with the guilt of the 
party accused. (Other instruction was given as a substitute for this, 
but defendant excepts and alleges that i t  is not given as asked in words 
or in substance.) 

10. I f  evidence insufficient to support verdict must not go to the 
jury, although some." 

His Honor charged the jury: "That where the act proven against 
the defendant admits equally of two constructions, one of which would 
point to the guilt and the other to the innocence of the accused, i t  is 
the duty of the jury to give the benefit of the doubt to the accused and 
render a verdict of not guilty. 

That unless the jury believe that the defendant committed (754) 
the former larcenies deposed to by Mrs. Lyman, the fact that 
they were committted is no evidence against him. 

That if the jury shall be satisfied beyond a reasonable doubt from 
the testimony that the defendant entered the house mentioned in the 
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indictment with intent feloniously to steal the money, goods or chattels 
of T. B. Lyman or Mrs. Lyman, then the jury will find the defendant 
guilty. 

I t  is admitted that the defendant entered the house, and the only 
question for the jury is with what intent he entered. If the jury have 
any reasonable doubt as to his entering the house with intent to steal 
the money, goods or chattels of T. B. Lyman or Mrs. Lyman, then the 
defendant should be acquitted. 

The State relies upon circumstantial evidence to show the intent. 
I t  is a rule of law that if, in such cases, there is a reasonable hypothesis 
or supposition arising out of the testimony and consistent with the 
innocence of the defendant, the jury must treat such hypothesis as 
true, and acquit the defendant. I t  is also a rule that in such cases , 
every material circumstance in the chain of evidence relied on for 
conviction must be as fully proved as if the conviction depended upon 
proving it. Another mode of expressing the same idea is found in the 
rule that no chain of circumstantial evidence is stronger than the 
material links in the chain. 

I t  is the duty of the jury to ascertain and determine what circum- 
stances, if any, tending to show the intent of the defendant in entering 
the house, have been proven beyond a reasonable doubt. I f  the jury 
find that circumstances are so proven which exclude every reasonable 
hypothesis connected with the idea that the defendant had any intent 
not criminal in entering the house, or entered with any intent other 
than to steal the goods, chattels or money of T. B. Lyman or Mrs. 

Lyman, then they should return a verdict of guilty. 

(755 )  The jury should not be influenced by any reference to the 
race or color of the defendant, or by the fact that he belongs to a 

particular race. On the other hand, the jury are not to be influenced 
by the fact that the law has prescribed any particular punishment for 
the offense charged in the bill." 

The defendant excepted to the refusal of the court to give th.e in- 
structions asked, as above set forth, and also to the instructions given. 

There was a verdict of guilty. Motion in arrest of judgment. Motion 
refused, and judgment and appeal. 

Attorney-General for the State. 
J. B. Batchelor and John Devereux, Jr., for defendant. 

DAVIS, J., after stating the case: The motion in arrest of judgment 
was upon the ground that the bill charged two distinct offenses, to wit: 
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I "The intent to steal the goods, chattels and money of T. B. Lyman, 
and also with intent to steal the goods, chattels and money of Mrs. 
Anna W. Lyman." 

The indictment is under section 996 of The Code, and the entering 
the house "with intent to commit a felony or other infamous crime 
therein," constitutes the gravamen of the charge. He was not charged 
with larceny. The offense charged is the felonious entering the 
dwelling-house with intent to steal, and if that entry was with the 
intent to steal anything of value, whether one thing or many things, 
or from one person or many persons, it constituted but one offense, 
but one crime, and whether convicted or acquitted he could not be again 
put upon trial for the entry and intent. But at all events the objec,tion 
comes too late after verdict. S. v. Brown, 2 Winston, 54; 8. v. Pore, 
1 Ired., 378; S. v. Tytus, 98 N. C., 705. 

The exception to the the refusal of the court to exclude the testimony 
of Mrs. Lyman was properly overruled by the court below. 

The facts testified to by her were sufficiently connected with (756) 
other facts to render them competent as tending to show de- 
fendant's guilt. 

The first exception in regard to the charge of his Honor was to the 
refusal to give the third instruction asked. Assuming that the fact 
that the defendant was found concealed in the house could only raise 
a suspicion of some guilty intent, and was not sufficient by itself to 
warrant a verdict of guilty upon a charge of entering with any specific 
felonious intent, the facts that money had been stolen, that the defend- 
ant had been frequently in the house, that he had been paid money 
and knew where it was kept, that he had on his person a key that 
unlocked the drawer in which it was kept, and other facts testified to, 
constitute some evidence-much more than a mere scintilla or suspicion 
-of guilt, and tend to give direction to the intent of the defendant. 
The able counsel for the defendant, in his earnest argument, pointed 
to the fact that the evidence showed that the drawer in which the 
money was kept was often left unlocked, and that servants had access 
to it, and it might have been stolen by them. That is true; and the 
single isolated fact that money was missing, if standing alone, would 
constitute no evidence to go to the jury, but when taken in connection 
with other facts and circumstances, no one of which alone would war- 
rant a verdict of guilty, yet, when taken all together, may amount to 
full and conclusive proof. I t  is the union of many facts and circum- 
stances, each one insufficient in itself, that often makes the strongest 
proof. Money is stolen-this fact by itself would convict no one. B. 
knew where the money was-this is a circumstance, but would not by 
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itself be sufficient to go to the jury upon a charge against him; he is 
afterwards seen about the place where the missing money was kept-this 
may create a suspicion; he conceals himself-another suspicious cir- 
cumstance; a key is found upon his person that opens a drawer near 

by where he was concealed-another very suspicious circum- 
(757) stance, but by itself too weak to justify a conviction. Circum- 

stances accumulate, each one by itself of no great strength, but 
when united, like the bundle of twigs in the fable, they become very 
strong. 8. v. White, 89 N. C., 462, and cases there cited. 

Counsel relies upon S. v.  Wilkerson, 72 N. C., 376. I n  that case 
there is no evidence of asportation, which was a necessary ingre- 
dient in the crime with which the defendant was charged. There was 
no evidence that connected the defendant with the killing of the hog, 
and only the circumstances of looking upon the dead hog and flight 
that pointed to defendant's guilt. I n  the case before us there were 
many circumstances, and it may be easily distinguished from the case 
of 8. v. Wilkerson; and we are not called upon to express an opinion 
upon the sufficiency of the evidence to convict in that case, in regard to 
the correctness of which I myself entertain doubt. 

There was no error in refusing, for the reasons stated, the third 
prayer for instructions, and for the same reasons there was no error 
in refusing the fourth and sixth instructions asked for. 

The seventh prayer was properly refused because i t  asked the judge 
to charge upon an isolated fact. If the concealment had been the only 
evidence it might become material for us to consider the exception, 
but there was other evidence. 

The eighth prayer was given in the charge of his Honor in language 
unmistakable and fully as strong as could be properly asked by the 
defendant. 

The tenth prayer for instruction was also properly rejected. There 
was evidence to go to the jury, and its sufficiency was for them. S. v. 
Powell, 94 N. C., 965, and the cases there cited. 

We have examined with care the charge of his Honor as given, and 
can see no error of which the defendant can complain. 

Affirmed. 

Cited: S. v. Bruca, 106 N. C., 795; S. v. Austin, 108 N.  C., 781; 
P. u. Brabham, ihid., 795; S. v. Telfair, 109 N. C., 882; 8. u. Green, 117 
N. C., 696; S. v. Gragg, 122 N. C., 1087, 1091; S. v. Shines, 125 N.  C., 
732; S. v. Elbwo~th, 130 N.  C., 691; 8. v. Pack, ibid., 713; 8. v. Walker, 
149 N.  C., 531; S. v. Hawkirx, 155 N. C., 472; 8. v. Spew, 164 N.  C., 
453; S. v. Bridgers, 172 N .  C., 882; S. v. Allen, 186 N.  C., 630. 



N. C.] SEPTEMBER TERM, 1888. 

(758) 
THE STATE v. HOWARD ANDERSON. 

Evidence-New Trial-Argument, Right  to Open, and Conclude. 

1. The rejection of competent testimony will not be ground for a new trial 
where the record shows that at a subsequent stage the rejected evidence 
was admitted and the party offering it had the full benefit of it. 

2. The right to open and conclude the argument, except in cases where no 
evidence has been introduced by the defendant, is now, under Rule 6, 
Supreme Court, left to the discretion of the court, and. the exercise of 
this discretion will not be reviewed upon appeal. 

INDICTMENT for murder, tried before Avery,  J., at September Term, 
1888, of the Superior Court of WAYNE County. 

There was a verdict of guilty, and the defendant appealed. 
Only two questions are presented i n  the record: 
1. One T. J. Vinson, a witness for the defendant, who had been 

examined and cross-examined, was recalled for further cross-examination, 
and in  reply to the question, "When the prisoner was talking to you in 
front of the carriage shop, did he not tell you that he had stricken 
Porter (the deceased) with a rock"? testified: "When I was talking 
to Anderson i n  front of the buggy shop, he did not tell me that he 
struck Porter with a rock." 

The (counsel for) prisoner then insisted that he had a right to ask 
the witness what the prisoner did say in  front of the carriage shop as 
to whether he was the person who struck Porter. On objection, the 
court held "that as no part of the conversation had been called out by 
the question from the solicitor, the prisoner did not have a right to have 
his declaration on that occasion put in  evidence." Prisoner excepted. 

The witness then said: "Anderson did not say that he struck Porter 
with a rock; he did not say anything like that." 

Afterwards, as the record shows, the prisoner, in  his own behalf, 
testified, among other things: "I met Jeff Vinson and had a 
conversation with him;  I did not strike Porter that night; I (759) 
had no hard feeling against Porter, and he had none against 
me." 

T. J. Vinson was again recalled, and testified : "I first saw Anderson, 
after Porter was stricken, near the boarding house. I said, 'Mr. Porter 
is stricken, and they say you did it.' H e  said he did not. We went, 
leaving there, down the street from the boarding house. We walked 
down to the carriage factory, and (he) kept saying, 'I did not do it.' 
He then said he was going back up there, and if they arrested him 
they would arrest him wrongfully." 
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Attorney-General for the Xtate. 
No counsel for defendaat. 

DAVIS, J., after stating the case: 1. Whether there was or was not 
error in  refusing to permit the witness Vinson to testify as to what 
the pridoner did say when the evidence was first offered, we are relieved 
of the necessity of considering or passing upon the question, in  view 
of the fact that the witness Vinson was again recalled and testified as 
to what the accused did say, and if there was any error, i t  was thus 
cured. I n  fact, the evidence, when brought out as it was, in  corrobora- 

I tion of the prisoner, was more beneficial to him than i t  would have 
been if i t  had been permitted when objected to and excluded; and, 

I having been admitted, we can see no possible prejudice that could have 
resulted to the prisoner. I f  there was any error or just ground of 
complaint i t  was removed. Gilbert v. James, 86 N. C., 244, and the 
cases there cited; X. v. Freeman, 100 N. C., 429. 

2. "Counsel for the prisoner insisted that the solicitor, who appeared 
alone for the State, should be required by the court to make an opening 
speech as well as to conclude the argument. The court decided that it 

was proper for the solicitor to state fully the propositions of 
(760) law upon which he relied, and if the solicitor should fail to 

do so, the court would, in  its discretion, hear the prisoner's 
counsel in answer to any proposition of law submitted for the first time 

I 
by the solicitor in  his closing argument. The solicitor, after some 
objection, simply stated his position as to the law applicable to the 
case, but made no full opening argument upon the facts. The prisoner's 
counsel excepted to the refusal of the court to order and require the 
solicitor to discuss the theory or theories relied upon by the State as 
to the facts." 

I n  8. v. D~avid, 4 Jones, 353, it i s  said: "The proper rule is that the 
party having the right to conclude opens the argument; the opposite 
party then has an opportunity to reply, and he i n  his turn may reply 
by way of conclusion." It is also there said that "common fairness 
suggests" that the counsel having the right to open should be required 
to state the ground upon which he relies, otherwise views might be 
presented and inferences drawn from the evidence which would go to 
the jury unanswered. But the question as to who shall open and who 
shall conclude the argument, except in  cases where no evidence is in- 
troduced, is now, by Rule 6, 92 N. C., 852, left to the court, and its 
"decision shall be final and not reviewable." Full  power is given to 
the court, in its discretion, to see that in  the conduct of the argument 
no prejudice shall result to either party by any improper statement 
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of counsel, but it would often be difficult for the court to determine 
how fa r  counsel, in opening, should be required to go, and we think 
the question must necessarily be left largely to its decretion. Brooks v. 
Brooks, 90 N. C., 142; Cheek v. Watson, ibid., 302; Austin v. Secrest, 
91 N.  C., 214; 8. v. Keene, 100 N. C., 509. 

We were not favored with an argument for the prisoner, but it is 
stated in  the case that "the motion for a new trial was solely on the 
ground of excluding testimony," and we suppose it was not 
intended that the second exception should be relied on in this (761) 
Court; but we think neither exception will avail the prisoner. 

There is no error. 
Affirmed. 

Cited: S. v. Burton, 172 N.  C., 941; May v. Menzies, 186 N. C., 146. 

T*HE STATE v. FURNIS HARPER. 

Jury-Verdict-New Tm'al. 

1. Where it appeared that after several ballots in the jury room, a proposi- 
tion was made and assented to, that the verdict of a majority of the 
jurors should be the verdict to be returned, and another ballot being 
taken some of the jurors adhered to their previous opinions, and there- 
upon the deliberations were continued and resulted in a conviction, and 
the trial judge found the fact that the verdict was the voluntary action 
of the jurors: HeZd, that the defendant was not entitled to a new trial. 

2. A verdict will not be set aside upon vague and indefinite proof that some 
of the jurors were improperly approached and spoken to about the case, 
especially where it is not alleged that the action of the jurors so ap- 
proached was influenced thereby. 

3. The presence of the officer in charge of the jury at their deliberations, and 
the fact that the jury were allowed to separate, but still under the 
charge of officers of the court, will not vitiate a verdict, in the absence 
of any proof or suggestion of improper conduct on the part of the jurors, 
or the exercise of undue influence$ over them. 

THIS is an indictment for larceny, tried before Connor, J., at Spring 
Term, 1888, of GREENE Superior Court. 

The defendant was charged with stealing a hog belonging to one Eli 
Dorgan, and upon the trial of his plea of not guilty was convicted of 
the offense, and sentenced to confinement in the State prison for the 
term of five years, beginning with the 2d day of April, 1888. After the 
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return of the verdict his counsel moved to set i t  aside for alleged mis- 
conduct of the jury, to prove which he examined orally one 

( 7 6 2 )  Thomas Harney, whose testimony, under the findings of the 
court, established the following facts : 

The witness was a regular deputy of the sheriff, and after being sworn 
was put in charge of the jury. On several occasions he was in the 
room where the jurors were, and heard part of their deliberations and 
witnessed the taking of several ballots, in all of which a majority were 
for a conviction of the defendant, but no unanimity was reached. One 
of the jurors then proposed that the majority should rule, and this was 
assented to. Upon a ballot then following, one of the jurors who had 
favored an acquittal changed his vote and gave it against the defendant, 
two of them adhering still to a vote for an acquittal. They then 
"reasoned together," during which the witness left, and another deputy, 
one Edwards, took his place and stood at the door of the room. After 
an absence of about five minutes the witness Harney returned and 
resumed his charge, and soon thereafter he was informed by the jury 
that they had agreed upon a verdict. The jurors then came into court, 
and the foreman, on their behalf, gave in a verdict of guilty. They were 
thereupon polled at the instance of the defendant's counsel, and each 
for himself gave the same response. 

At one time eleven of the jurors, under the officer in charge, left for 
dinner, and one of their number remained in the room in charge of 
another sworn deputy. There was no evidence tending to show, nor 
was there any suggestion that either deputy conversed with any juror 
in respect to the testimony, the defendant or the verdict. 

The counsel then offered one of the jurors to testify in reference to 
the verdict, which the judge refused to permit. 

The counsel further proposed to prove by a witness, not of the panel, 
that during the retirement of the jury some of them were improperly 
approached and spo7cen to about the case by an outside party. I n  the 

exercise of his discretion, the judge declined to hear further 
( 7 6 3 )  testimony, and refused to set aside the verdict, for the reason 

that it did not appear that the jury had rendered a majority 
verdict, nor that the jury had been tampered with, the court being of 
opinion, however, that the conduct of the officer was not proper, and 
so stating. 

The grounds upon which the court was asked to set aside the verdict, 
in order to a new trial, are: 

1. For that the verdict was the result of the surrender of the con- 
victions of the dissenting jurors to the opinion of the larger number 
of them, and was not in reality unanimous. 
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I 2. For that the judge refused to hear the affidavit offered to show 
a tampering with the jury. 

3. For that he did not rule that the separation of the one juror ' from the body does not vitiate the verdict; and 
4. That the testimony of a juror was refused to show misconduct. 

Atiorney-General and John Devereux, Jr., for the State. 
I 

No counsel for defendant. 

SMITH, C. J., after stating the case: I n  reference to the first ex- 
ception, it confronts the fact that the polling shows the assent of each 
juror to the verdict given in making it unanimous, and the judge who 
ascertains the fact upon which a reviewing court must proceed, finds 
that the unanimity was not brought about by an involuntary yielding of 
the convictions of the few to the many, notwithstanding the apparent 
assent in the jury room, for immediately thereupon, two of the three 
jurors, upon the vote taken, adhered to their first opinion. 

We have had some hesitancy in sustaining the refusal of the judge 
to hear the witness, by whom it was proposed to prove that a part of the 
jury were "improperly approached and spoken to about the case," 
but upon a more careful consideration we cannot find any reason- (764) 
able error in his action. The proof offered is in a vague and 
indefinite form, pointing out no specific act done or words spoken to 
show a tampering, or that any juror was influenced or heeded what 
was done or said, and the setting aside of a suspicious verdict rests in 
the discretion of the judge where nothing more appears, and there 
is not a legal right denied. 

I n  the words of Yeamon, J., in S. v. Tilghman, 11 Ired., 513, 
"perhaps it would have been well had his Honor, in his discretion, 
set aside the verdict and given a new trial as a rebuke to the jury, 
and an assertion of the principle that trials must not only be fair but 
above suspicion. This, however, was a matter of discretion, which we 
have no right to revise." 

He proceeds to say in this connection, the inquiry to be, "was the 
misconduct and irregularities such as to vitiate the verdict, to make 
i t  in law null and void and no verdict?" 

The subject is elaborately discussed by Rufin, C. J., and Gaston, J., 
dissenting in S. v. Miller, 1 D. & B., 500. 

The same doctrine is held in S.  v. Morris, 84 N. C., 756, and in 
8. v. Brittain, 89 N.  C., 481. 

The refusal to entertain a proposition and to admit testimony in its 
support, expressed in such loose terms and without indicating any fact 
to prove a tampering, were surely within the province of the judge. 
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If a juror was "improperly approached" and something said to him 
about the verdict, this is entirely consistent with the regular and proper 
action of the juror, and may have been unheeded by him in  arriving 
at  his conclusion as to the defendant's guilt. I t  is true the record 
states that the judge, i n  his discretion, '(refused to hear any further 
testimony," that is, of the kind that had just been rejected, couched 

in  such general terms and not to prove the fact wherein the 
(765) tamperirzg consisted, so as to enable him to judge of their 

tendency and effect in  guiding the exercise of his discretion in  
the premises. 

The third and fourth grounds are untenable, and have been so 
adjudged in  several cases (8. v. Morris, supra; S. v. Brittairz, supra, 
and others), inasmuch as though present, the officer had no conversa- 
tion on the subject of the deliberations of the jury; nor, as the case 
states, was there any suggestion to the contrary. 

The cases cited are on indictments for capital felonies, i n  regard 
to which more rigid restraints are put upon jurors, while more control 
is exercised by the court and greater freedom tolerated than i n  trials 
for subordinate felonies and misdemeanors. 

There is no error. 
Affirmed. 

Cited: Balcer v. Brown, 151 N. C., 17;  S. v. Trull, 169 N. C., 369. 

THE STATE v. AMMA ELLIS. 

Homicide-Provocatio~Evidence-Judge's Charge. 

Where, upon a trial for murder, it was shown that the prisoner and his 
brother went to the house of deceased (their father) in his absence, 
when prisoner complained to deceased's wife of the conduct of a younger 
brother and threatened to whip him if his father did not, and also ex- 
pressed bad feeling toward his father; that prisoner and his brother 
then sharpened their knives, when the latter said, "Some one will be 
surprised tonight," to which prisoner assented; that they remained until 
the father arrived, when an altercation began between him and the pris- 
oner, resulting in a combat in which the father was killed by a stab; 
that there was conflicting evidence as to the circumstances of the fight, 
and whether the prisoner acted in self-defense, or whether he struck 
from malice or from heat of passion; and it further appeared that he 
uttered heartless expressions toward his father after the fatal blow: 
Held, 
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1. That the declaration of the brother to the prisoner while sharpening the 
knives was competent. 

2. That it was not error in the court to instruct the jury, after having 
charged them in respect to the law of self-defense and manslaughter, 
that if the provocation was slight and the prisoner used excessive force, 
out of all proportion to the provocation, the prisoner was guilty of 
murder. 

INDICTMENT for murder, tried before Nerrimom, J., at Fall (766) 
Term, 1888, of the Superior Court of SAMPSON County. 

There was a verdict of guilty, judgment, and appeal. 
The prisoner, Amma Ellis, was charged in  the indictment with the 

murder of James Allen Ellis. I t  was i n  evidence that he went to the 
house of the deceased, who was his father, on the evening of 4 September, 
when the sun was about one and three-quarters or two hours high. The 
deceased was not a t  home when the prisoner went to his house, but came 
later in  the evening and before dark. 

Susan Ellis, the wife of the deceased and step-mother of the prisoner, 
testified, among other things, in  substance, that she "was at  home when 
the prisoner came; that he complained that Holmes, a younger brother, 
had been 'scandalizing' him; that he said he was going to stay till the 
deceased came home and tell him about it, and if he did not whip 
Holmes he (the prisoner) would." 

There was evidence tending to show the bad temper of the prisoner, 
and the witness testified that she told him "it was not worth while to wait 
and have a fuss with his father." I t  was in  evidence that William Ellis 
(a  brother of the prisoner, who had been included in the bill of indict- 
ment with the prisoner, but as to whom the grand jury returned "not a 
true bill") was in company with the prisoner; that each had a knife, 
which was sharpened at the grindstone; that the prisoner t i m e d  the 
grindstone for William to sharpen his knife, and William turned the 
grindstone for the prisoner while he sharpened his knife. The witness 
testified that "while he was grinding his knife they (prisoner and 
William) both laughed; Will. said, 'somebody will be surprised (767) 
tonight,' and Amma (the prisoner) said, 'somebody will be sur- 
prised tonight.' They finished grinding their knives, went into the 
house, got a whetstone and whetted their knives. Then they stood around 
there till the sun got low." 

The prisoner excepted to the admission of the declaration of William 
Ellis made while he and the prisoner were grinding their knives. This 
is, the first exception presented in the record. 

There was much evidence introduced, v?ithout objection, as to what 
was done and said by the prisoner after he went to the house of the de- 
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ceased and before the deceased came home, tending to show ill will 
against his younger brother Holmes (who came home with his father), 
and also dissatisfaction with the deceased. 

The other facts necessary to an understanding of the questions pre- 
sented are stated in the opinion. 

Attorney-General for the State. 
No counsel for defend&. 

DAVIS, J., after stating the case: The declaration of Will. Ellis, by 
itself, would not have been admissible as evidence, but he and the pris- 
oner were engaged in a conversation; it was shortly preceding the homi- 
cide; the declaration was a part of the conversation, and the response of 
the prisoner made it his own declaration. The conduct of the prisoner 
just prior to the mortal blow, his acts and declarations, the fact that he 
had a knife (there was evidence tending to show that "he kept muttering 
about whipping the boy, Holmes, walking about with his knife open"), 
were competent circumstances to go to the jury, to be considered by them 
in determining the character of the homicide. S. v. Qooch, 94 N.  C., 

987. 

(768) ('It was admitted that the prisoner killed the deceased with a 
deadly weapon." 

The evidence was conflicting. There was evidence on the part of the 
State tending to show malice. There was evidence on behalf of the 
Grisoner tending to show that he was going away from the house of the 
deceased when the deceased rushed upon him and gave him a heavy blow 
on the back of the head with a thick plank or post, and was in the act of 
repeating the blow when the prisoner "struck back-handed" the fatal 
blow. 

There was evidence on the part of the State tending to contradict this, 
and to show that the deceased "had nothing in his hand" when the fatal 
blow was given; that the deceased '(had run across the yard to him (the 
prisoner) and told him to leave there or he would knock him down"; 
that he had nothing to strike with but his hand, and the prisoner had the 
knife open in his hand and struck the fatal blow. 

I n  charging the jury his Honor instructed them, among other things, 
that it was for them to say "from the evidence, whether the killing was 
done because of a deliberate intent to kill previously formed, or because 
of the present provocation, or in self-defense. That if the killing was 
done with malice aforethought, then it was murder; but if  it was done, 
not because of malice aforethought, but because of present provocation, 
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1 then it was manslaughter. That if the defendant had started away from 
1 the house of the deceased, and the deceased rushed after him and struck 

him a blow upon the back of the head with a plank or post and was i n  the 
act of striking him again, and the prisoner stabbed and killed the de- 
ceased because i t  was necessary for him to do so to protect his own life 
or to avoid great bodily harm, then there would be no offense, but the 
killing would be excusable homicide"; and upon these several points the 
testimony of the several witnesses was recited to the jury. 

Upon the question of murder his Honor further said to the (769) 
ju ry  that if the provocation was slight and the prisoner used ex- 
cessive force, out of all proportion to the provocation, the killing would 
be murder, although the prisoner may not previously have formed a de- 
sign to kill the deceased, and upon this point the testimony of the wit- 
nesses as to the immediate circumstances attending the stabbing was 
called to the attention of the jury, and i t  was left to them to say whether 
the provocation was slight and whether the prisoner used excessive 
force, out of all proportion to the provocation. The prisoner excepted 
upon the ground that the principle embraced in that part of the charge 
in  regard to provocation and excessive force had no application to this 
case and was not supported by any evidence. This is the second excep- 
tion. 

We have not deemed it necessary to set out in  detail the evidence as 
presented in  the record, but we think there is no error in the charge of - 

his Honor of which the prisoner could complain, for upon a review of 
all the evidence we feel constrained to say the most exculpatory parts of 
i t  are rendered nugatory by the conduct of the prisoner after the killing, 
about which there is little conflict. 

The prisoner's own evidence shows an absolute want of all concern for 
the deceased after the blow was inflicted, while other evidence tended to 
show heartless exultation. I t  was in  evidence that he said: "You mag 
holler, G-d d-d you; I have cut you to your liver," and that upon the 
refusal of Will. to go for the doctor, he said, "That's right." 

The charge of his Honor was as favorable to the prisoner as the evi- 
dence would warrant, and is fully sustained in  all its aspects by rulings 
in S. v. Gooch, 94 N. C., 982; S. v. Chavis, 80 N. C., 353; S. v. Curry, 
1 Jones, 280, and S. v. Jacrrott, 1 Ired., 76. 

Affirmed. 
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STATE v. CROSS AND WHITE. 

(770) 

THE STATE v. CHARLES E. CROSS AND SAMUEL C. WHITE. 

Forgery - False Entries - Jurisdictio~ATational Banks-Evidence- 
Intent-Former Conviction and Acquittal-Pollifig Jury-Verdict- 
Merger of Offenses-No1 Pros. 

1. When an offense is  a necessary element and constitutes an essential part 
of another offense, and both a re  in fact one transaction, a conviction or 
acquittal of one is a bar t o  the prosecution of the other. 

2. While it  may be the courts of the United States have exclusive jurisdiction 
to t ry and punish the offense of making false entries in  the books, etc., 
of national banking associations, as  provided in Revised Statutes (U. S.), 
see. 5209, i t  does not follow that, because such entries may have been 
based upon acts which constitute an independent and distinct offense 
against the laws of a State, the jurisdiction of the courts of the latter 
is thereby ousted. 

3. Therefore, where it  appeared that the defendant, a n  officer of a national 
bank, forged certain bonds, etc., with the purpose only to deceive the 
bank examiners of the United States, and entered them upon the books 
of the bank as  genuine: Held, that  the State courts had jurisdiction of 
the forgerg. 

4. Section 5418, Rev. Stat. U. S., providing for the punishment of those who 
shall forge or counterfeit "any bond . . . or other writing for the 
purpose of defrauding the United States," is confined to frauds attempted 
to be perpetrated against the government, and does not embrace securi- 
ties held by banks or individuals against other business corporations or 
individuals; nor does i t  extend to forgeries made with the intent to 
deceive a Federal Bank Examiner, where i t  does not appear that the 
Federal Government has any pecuniary interest in  the matter. 

5. Upon the trial of a n  indictment for forgery against the president and 
cashier of a bank, wherein i t  was charged the defendants forged and 
uttered certain bonds and deposited them a s  assets of the bank: Held ,  
that evidence of the ownership of the stock of the bank and its financial 
condition a t  and prior to the time of the alleged forgeries was incompe- 
tent, the only inquiry being as  to the perpetration of the forgery and the 
intent to defraud; and that it  was unnecessary to allege or prove that  
any particular person was defrauded. 

6. I f  a forgery is committed with a present intent to defraud, the offense is  - - 
complete, whether i t  is successfully consummated or not ;  and i t  is not 
essential that any advantage was anticipated .to accrue to  the person 
charged. 

7. Where the paper-writing alleged to be forged is such in appearance that 
it  may, from its nature, or in  the course of business, deceive another per- 
son, the offense of forgery is  complete. 

8. Where the alleged forged instrument has the names or two or more per- 
sons affixed, i t  is sufficient if one of them is proved to have been forged. 
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!A Wherc, upon the trial of an indictment containing four counts, the jury, 
after considerable time devoted to deliberation, announced they could 
not agree, and upon being polled so stated, whereupon the court further 
polled them by asking each juror what was his verdict, and it thereby 
appeared that the jury were agreed upon two counts, but could not 
agree upon the others, and the jury having again retired the Solicitor 
entered a nol, pros, as to the two counts upon which the jury were dis- 
agreed, and thereupon a verdict of guilty was rendered as to the others: 
Held, that while this method of polling the jury was not to be approved, 
inasmuch as no injury could result to  the defendant the verdict should 
be allowed to stand-the nol. pros. being, in effect, an acquittal of those 
counts. 

THIS was an indictment for forgery, tried before Avery, J., at (771) 
July Termi 1888, of WAKE Superior Court. 

The defendants. Charles E. Cross and Samuel C. White. in  an indict- 
ment found by the grand jury of the Superior Court of ihe  county of 
Wake, are charged as follows: 

"The jurors for the State, upon their oath, present: That Charles E. 
Cross and Samuel C. White, both late of the county of Wake and State 
aforesaid, on 8 March, i n  the year of our ~ 6 r d  one thousand eight hun- 
dred and eighty-eight, and within the jurisdiction of this court, at  and 
i n  the county aforesaid, unlawfully and feloniously of their own head 
and imagination, did wittingly and falsely make, forge 'and counterfeit, 
and then and there wittingly assent to the falsely making, forging and 
counterfeiting, a certain promissory note for the payment of money, 

. which said forged promissory note is of the tenor following, that is 
to say : 

Four months after date we, D. H. Graves, principal, and W. H. San- 
ders, the other subscribers, sureties, promise to pay the State National 
Bank of Raleigh, North Carolina, or order, sixty-two hundred and fifty 
dollars, negotiable and payable at  State National Bank of Raleigh, 
N. C., with interest at  the rate of eight per cent per annum after ma- 
turity until paid, for value received, being for money borrowed; the said 
sureties hereby agreeing to continue and remain bound for payment of 
this note and interest, notwithstanding any extension of time granted 
from time to time to the principal debtor, waiving all notice of such 
extension of time from either payor or payee; and I do hereby appoint 
Sam. C. White, cashier, my true and lawful attorney to sell any or all 
collateral he may have in  his hands to pay this claim if I should fail to 
do so when said claim falls due, after giving me ten days' notice of his 
intention to sell the same, and pay any surplus that may remain to me. 

D. H. GRAVES. 
W. H. SANDERS. 
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And upon the back of which said false, forged and counterfeit promis- 
sory note is stamped and written-D. D. 

D. H. GRAVES. 
$8,250-July 8. 

With intent to defraud, contrary to the form of the statute in such case 
made and provided, and against the peace and dignity of the State." 

The second count charges the defendants with feloniously and wit- 
tingly uttering and publishing as true a certain false, forged and counter- 
feit promissory note for the payment of money, setting i t  out in the same 
descriptive words as in the first count, "with intent to defraud,'' adding, 

"they, the said Charles E. Cross and Samuel C. White, at  the time 
(773) they so uttered and published the said false, forged and counter- 

feit note, then and there well knowing the same to be false, forged 
and counterfeited, contrary to the form of the statute in such case made 
and provided, and against the peace and dignity of the State." 

The third is in  all respects similar to the first count charging the 
forgery, except that i t  concludes thus: "With intent to defraud then and 
there the State National Bank, a corporation then and there duly created 
and existing under the laws of the United States, contrary," etc., as 
before. 

The fourth count charges a conspiracy with others to defraud the same 
bank by making, forging and couLterfkiting and uttering such promis- 
sory note, "with intent to defraud,'' contrary, etc., as in the other count. 

At their arraignment ,for trial at  the July Term of said Superior ' 

Court the defendants put in a plea in  abatement to the jurisdiction of 
the court, which is in  ihese wor& : 

"And the said Charles E. Cross and Samuel C. White, in  t h e i ~  own 
proper persons, come into court here, and, having heard the indictment 
in  the aboveentitled case read, do say: 

That the said court here ought not to take cognizance of the conspiracy 
and conspiracies, forgery and forgeries, uttering and utterings in the said 
indictment specified, because : 

Protesting each for himself that he is not guilty of the same, as so 
averred, nevertheless the said Charles E. Cross and Samuel C. White, 
each severally says : 

That at  the time of the alleged conspiracy and conspiracies, forgery 
and forgeries, uttering and utterings, in  said indictment s~ecified, there 
was a national banking association duly organized and acting under the 
laws of the United States in Raleigh, Wake County, North Carolina, 
known as the State National Bank of Raleigh, North Carolina, having 

its place of business and doing its said business in  the said city 
(774) of Raleigh, in  the county of Wake and State of North Carolina, 
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and within the jurisdiction of the Circuit Court of the United States 
for the Eastern District of North Carolina. 

That the said Charles E. Cross was then and there an officer of said 
bank, to wit, its president, and the said Samuel C. White was then and 
there an officer of said bank, to wit, its cashier. 

That said alleged conspiracy and conspiracies, forgery and forgeries, 
uttering and utterings, were made, entered into, committed and done by 
the said Charles E.  Cross, and afterwards assented to by the said Samuel 
C. White, for the purpose of supporting, sustaining and making a certain 
false entry and entries in the books of said bank, and that the said false 
entry and entries were by the said Samuel C. White, cashier, as afore- 
said, acting as cashier, actually made in and upon the books of said 
bank, the said Charles E. Cross being then and there aiding and abetting, 
for the purpose of deceiving and with the intent to deceive the agent of 
the United States, to wit, the bank examiner of the United States, duly 
appointed to examine into the affairs of the said association, to wit, the 
State National Bank of Raleigh, North Carolina. 

That the said note in said indictment specified was never uttered or 
published in any way nor to any other person or corporation, nor was 
there any intent or attempt to do so. That the said note in the said 
indictment specified was entered upon and in the books of the State 
National Bank aforesaid as the property of the said the State National 
Bank of Raleigh, North Carolina, and placed among the assets by the 
said Charles E.  Cross and Samuel C. White as aforesaid, for the pur- 
pose and with the intent aforesaid. 

The above facts the said Charles E. Cross and Samuel C. White are 
ready to verify. 

Whereupon, they pray judgment of the said court now here, will or 
ought to take cognizance of this indictment here preferred against them, 
and that by the court here they may be dismissed and discharged, 
etc. (Signed) C. E. CROSS, 

SAMUEL C. WHITE.'' 
(775) 

The plea is verified by their several oaths, and thereupon the solicitor, 
T. M. Argo, prosecuting for the State, entered a demurrer to said plea, 
which demurrer, upon argument, was sustained, and the defendants' 
motion to dismiss the action was denied, and an appeal from the ruling 
at this stage of the proceeding refused, to all which ruling defendants 
excepted. 

The defendants then each and severally pleaded not guilty of the 
charges contained in the indictment. 

Upon the issue thus joined upon the evidence, after argument and the 
charge of the court, the jury returned a verdict of guilty as to both de- 
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fendants upon the two first counts of the indictment, and judgment being 
pronounced thereon, the defendants appealed to this Court, assigning 
various errors to the rulings of the court during the progress of the trial. 

The other facts necessary to an understanding of the questions de- 
cided are stated in the opinion. 

Attorney-General and Johrt Devereux, Jr., for State. 
Walter B. Henry, T. C. Fuller, E. C. Smith and George H. Snow for 

defendants. 

SMITH, C. J., after stating the case: The first exception is to the action 
of the court in sustaining the demurrer and disallowing the plea to the 
jurisdiction of the court. 

I t  is insisted in the carefully prepared brief for the accused laid before 
us, with an oral argument in its support and a large array of adjudica- 

tions and other authorities, that (and we copy the words of the 
(776) contention) "the State court has no jurisdiction over the case at 

bar. The false entries on the books of the State National Bank 
of Raleigh, N. C., are so false because based upon the forged notes. If 
the notes are not forged, the entries are not false. To determine the 
falsity of said entries, the Federal Court has exclusive jurisdiction. I f  
the State court be conceded jurisdiction to try the defendants for said 
forgeries, the Federal Court cannot afterwards try the defendants for 
the false entries, the forgeries being integral and essential elements in 
the false entries. The Federal Court having exclusive jurisdiction to 
determine the falsity of the entries and to punish the makers thereof, it 
follows that jurisdiction to try the defendants for said forgeries cannot 
be conceded to the State court." 

The argument proceeds upon the assumption that the forgery, a mis- 
demeanor of high grade under the laws of the State, being the means by 
which the false entries are made, and by reference to which the falsity 
is determined, is so associated with the entries and so merges in them as 
a constituent element in the offense constituted and punished under the 
act of Congress as to oust the jurisdiction of the State court to try and 
punish the forgery as a distinct and separate crime. We shall not ques- 
tion the correctness of the proposition which places the offense of making 
the false entry on the books of the bank under the sole cognizance of the 
courts of the United States, and denies jurisdiction to the courts of the 
State, but we are unable to agree with counsel that this takes from the 
latter courts the right to try and punish for the distinct and independent 
crime made such by the laws of the State, notwithstanding the forged 
note was the instrument employed to give a false coloring to the entry 
and deceive one examining into the financial condition of the bank. If 
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the note was genuine, but deposited in  the bank with the understanding 
that i t  was to be surrendered to the makers, or canceled, as soon as the 
illegal purpose was accomplished, or if the entry showed a larger 
sum than was really due, ignoring the credits to which i t  was (777) 
subject, and this was knowingly done with the same illegal intent, 
or if it had been made without the apparent support of any such paper 
of value, the entry would be false and deceptive, and become a criminal 
offense under the act of Congress. 

The forgery is not, then, a constituent part of the criminal act of mak- 
ing a false entry, though in  the present case preceding the latter i n  time, 
and comprehended i n  the general purpose formed to defraud, and fur- 
nishing strong evidence of the unlawful intent in making the entries, and 
thus misrepresenting the resources and condition of the association when 
undergoing official examination. 

Let us suppose the crime of forgery were a capital felony, or an offense 
punished with great severity and the making the false entry one of much 
milder grade, would the fact that the latter is cognizable in the Federal 
Courts, even when, as in  this case, no jurisdiction has attached, deprive 
the State of its right to pursue and punish the offender for the infrac- 
tion of its own laws in the committing of the higher crime? The ques- 
tion supplies its own answer; and as forgery and making a false entry 
are distinct and separate crimes, the jurisdiction assumed over the one 
offense against the State law is entirely consistent with the exercise of a 
like jurisdiction over the other offense, made such by the act of Congress. 

The numerous references made in  the brief of defendants' counsel do 
not conflict with the foregoing view of the law applicable to the facts of 
the case that we have taken, as upon an examination will appear. The 
authorities are cited in  the brief at  page 14, and those most favorable to 
the view taken for the defendants we propose to examine. I t  will be 
seen that none of them refer to distinct and conflicting jurisdictions, but 
to cases under a single jurisdiction. 

I n  S. v. Shepard, 7 Conn., 54, i t  was decided that a conviction (778) 
of an attempt to commit a rape under an indictment so charging, 
was proper when the proof showed the rape was accomplished, and such 
conviction was a bar to another indictment preferred for the rape. And 
so i t  is held in  S. v. Smith, 43 Term., 324, and the general principle is 
laid down that when an offense is a necessary element in alzd comtitutes 
an essential part of another offense, and both are in fact but one trans- 
action, a conviction or acquittal of one is a bar to a prosecution to the 
other. 

I n  Drake v. State, 60 Ala., 43, which was an indictment for an assault 
with intent to murder, and under it a conviction of an assault and bat- 
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tery, without a weapon, a no110 prosequi having been entered as to the 
felony charged, is not a bar to the charge of an assault and battery with 
a weapon, when, with leave of the court, the defendant withdraws that 
plea and pleads guilty, and he cannot complain thereof. The Court say, 
in  general terms, that a single criminal act cannot be split up into two 
or more distinct indictable offenses and prosecuted as such. 

I n  S. v. Cooper, 1 Green. ( N .  J.), the prisoner was indicted as princi- 
pal, with two others as accessories, for the wilful and malicious burning 
of a dwelling-house, and at  the same time charged another indictment, 
then found, with arson, in burning the same dwelling-house, and by 
means thereof mortally burning and killing one Joseph Hopper, who was 
in  said dwelling. On the trial of the charge of arson the defendant was 
found guilty. The indictment for murder was then moved; thereupon 
the prisoner interposed the defense of a conviction of the offense of arson. 

The court sustained the plea, declaring that the killing being un- 
intentional and a simple consequence of the burning, the conviction 
for the burning was a bar to the second indictment, charging a homicide 

as an accidental but not intended assault, and that the offenses 
(779) were so essentially one that the prisoner could not be punished 

for the second imputed crime. 
I n  the case of 8. v. Chappen, 2 Swann, 493, it is held that after a 

fine imposed for an assault, a person could not be indicted for an 
assault and battery, there being but a single act. 

I n  S. v. Shelly, 11 Lea., 594, i t  was held that a person swearing 
falsely in  a case pending before a United States commissioner, exer- 
cising his functions, as such judicially, could not be tried for the perjury 
then committed before the tribunal of a state, the jurisdiction vested 
in  the federal courts being exclusive. 

The same conclusion is reached and announced in S. v. Pike, 15 
N. H., 83. 

The principle is extended and applied to actions for a penalty given 
by an act of Congress in reference to license for retailing spirituous 
liquors, in United States v. Lathrop, 17 Johnson, 4. 

We now proceed to consider the cases referred to in  our own reports. 
I n  S. v. Ingles, 2 Hay., 4 (148), the indictment for a riot and for 

beating and imprisoning one Barry, was resisted upon the plea of a 
former conviction for an assault and battery grounded on the same fact. 
The Court say that "the State cannot divide an offense consisting of 
several trespasses into as many indictments as there are acts of trespass 
that would separately support an indictment, and afterwards indict 
for the offense compounded of them all," and so the plea was held 
good. 
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I n  S. v. Lewis (a  slave), 2 Hawks, 98, two bills of indictment were 
found against the prisoner at  the same time-one for burglary and 
larceny, the other for robbery-and both charged the felonious taking 

I of the same goods. On the first the prisoner was convicted of the 
larceny only. I t  was ruled that he could not be tried on the 
second indictment, because it would be twice putting him in  (780) 
jeopardy for the same crime. 

I n  8. v. Commissioners of Fayetteville, 2 Murph., 371, the defendants 
were tried and convicted for not keeping one of the streets in  the town 
of Fayetteville in  repair, and there were three other streets in  the same 
condition, for the neglect to repair which three other separate indict- 
ments had been found, the conviction was relied on as a bar to the 
other indictments, and the plea was sustained. "It would be monstrous," 
says the court, "to charge them with separate indictments for every 
street in the town, when the whole were out of repair at  the same time, 
especially when upon one indictment a fine can be imposed adequate 
to the real estimate of the offense." The imputation is of negligence 
as the distinctive offense, though shown as applicable to different streets, 
just as an overseer is guilty of but one offense in  neglecting to keep his 
road in repair as a whole, and not as many offenses as there are parts 
of i t  out of repair and needing amendment. 

So, if a person has been tried for an affray, he cannot again be 
prosecuted for an assault and battery committed in  making the affray. 
S. v. Stanly, 4 Jo., 290. And similar ruling was made when the assault 
was made in  a riot and given in  evidence to prove the riot in an 
indictment for the latter offense. 

None of these cases to which our attention has been given go beyond 
these adjudications, and they clearly recognize the distinction which 
we have drawn in  examining the case before us, where the offenses 
are not only cognizable in  different tribunals, but distinct and inde- 
pendent themselves, of either one of which a party may be guilty, and 
not guilty of the other. The principle is not affected by the fact that 
the spurious character of the note may supply forcible if not 
invincible evidence of the mala fides and fraudulent purpose of (781) 
the act of the making the false entry. 

I t  is furthermore insisted that the forgery of the note, as a substantive 
crime, made, as alleged, to defraud the United States, can be prosecuted 
only in the courts of the United States under sec. 5418 of the Revised 

, Statutes of the United States. The enactment is in  these words: "Every 
person who falsely makes, alters, forges, or counterfeits any bid pro- 
posal, guarantee, official bond, public record, affidavit or other writing, 
for the purpose of defrauding the United States, or utters or publishes 
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as true any such false, forged, altered or counterfeited bid, proposal, 
guarantee, official bond, public record, affidavit, o r  other writing, for 
such purpose, knowing the same to be false, forged, altered, or counter- 
feited, or transmits to or presents at  the office of any officer of the 
United States any such false, forged, altered or counterfeited bid, 
proposal, guarantee, official bond, public record, affidavit, or other 
writing, knowing the same to be false, forged, altered or counterfeited 
for such purpose, shall be imprisoned at hard labor for a period not 
more than ten years, or be fined not more than one thousand dollars, 
or be punished by both such fine and imprisonment." 

Very similar in terms is see. 5479, in the same chapter 5 of title 70, 
entitled "Crimes against the operations of the Government." 

From the entire context and the carefully constructed sentence or 
section itself, i t  is manifestly directed against frauds attempted to be 
perpetrated on the Government in its fiscal operations, as the entire 
chapter shows. The section nowhere mentions promissory notes or 
money securities held by banks or individuals against other business 
corporations or individuals, and the careful enumeration of the things 
to be forged, and leaving out bills and notes, in  which are formed 
relations between the debtor and payee or holder, are significant of 

the scope and limitations of the enactment. 
(782) The expression, "or other writing," following the enumeration 

must find a restriction in  the class to which i t  belongs, and the 
obvious scope of the operation of the section as an entirety. I t  does not 
include in  our interpretation of the clause, "for the purpose of de- 
frauding the United States," a commissioner sent to look into and 
report the condition of the bank, when it does not appear that the 
government has any pecuniary interest in  the matter and is only 
exercising, through this agency, a supervisory power over these institu- 
tions to secure their fidelity to duty and the safety of the pub1i.c. 

But if i t  be conceded that such a promissory note is embraced, it is 
only such as are forged or counterfeited to defraud the United States, 
and an averment to that effect is necessary to withdraw such forgeries 
from the general jurisdiction of state courts. Such notes alone are 
transferred to the jurisdiction of the federal courts, leaving all others, 
where such intent does not enter into the criminal act, to the judicial 
tribunals of the state. The absence of this indispensable prerequisite 
in  any averment contained in  the plea in abatement precludes the 
defendants from insisting that the forgery does not belong to the 
jurisdiction of the state, for it is not all forged notes that can only 
belong to and be tried in  the federal court, but such as are made for 
the unlawful purpose specified in  the statute, and therefore, the plea 
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I does not show an excluding jurisdiction and take away that of the 
court. See Coleman v. Tennessee, 97 U.  S. Rep., 509. 

The exceptions numbered from 8 to 24 inclusive are taken to the 
refusal of the court to permit evidence proposed to be given, that the 
stock of the bank belonged to the family of the late John G. Williams, 
its founder, and to one of whose daughters the defendant. Cross was 
married, while the defendant White was the brother of the widow of 
the deceased, and offered to repel the charge of an intent to 
defraud the bank; and further, as to the previous condition of (783) 
the bank under the management of former presidents. 

We think the testimony was properly rejected. The simple inquiry 
was as to the alleged forgery of the note set out in  the indictment and 
the fraudulent purpose for which i t  was intended to be used and was 
in  fact used in covering up the real condition of the institution and 
supplying spurious i n  place of its wasted resources. To this end the 
forgery was committed as a method of effectuating the purpose, and 
placed as if genuine among the assets. This use of the paper involves 
the intent to defraud some one, and under our statute (The Code, see, 
1191), a general charge of an  intent to defraud without designating 
the person or corporation intended to be defrauded is sufficient. 

The intent to defraud is involved in  the making and using the forged 
instrument as if genuine, and this purpose is not repelled by the 
existence of family relations among the parties, nor does the evidence 
tend to disprove the presence of the fraudulent intent in the act to 
which it is an inseparable incident. Whatever misconduct of others, 
previously entrusted with its management, may have led to the disastrous 
condition in  which, in  assuming the presidency, the defendant Cross 
found it, no defense nor extenuation in  law is afforded by its necessities 
for the criminal act committed, and inquiries in  that direction were 
wholly out of place in  this prosecution. 

Again, other notes, alleged to be spurious and found among the assets 
of the bank, the State proposed to prove i n  support of the charge of 
conspiracy and to show the scieuter, and, after objection, was allowed 
to do so. 

For  this purpose only i t  was competent, and for this purpose alone 
the proof was admitted. But it became immaterial, inasmuch as no con- 
viction was had upon the charges it was offered to support. . . . 

We dispose of the other exceptions relating to the evidence (784) 
with the single remark that they are equally untenable as the 
others, and we next proceed to examine the instructions which were 
tendered and refused, as also such as were addressed to the jury, so 
far  as they are not embraced in  what has been already said. 
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The first three refused instructions are of the class referred to in 
the preceding remark as having in their import been before examined. 

The fourth relates to the charge of conspiracy, which is put out 'of 
the way by the verdict. 

The fifth asserts, as a proposition of law, that if the note was forged 
not for the benefit of the defendants, nor was any money obtained . 
thereon, but merely to create a false idea of the condition and solvency 
of the bank, and the jury so believe, the defendants are not guilty. 

5. The proposition is an erroneous statement of the law, for if the 
forgery was committed with a present intent to defraud, the offense 
was complete, whether the expected advantage was to accrue from i t  
to the defendants personally or to another, and whether the purpose 
was successfully attained or they failed i n  it. 

6 .  The sixth instruction is substantially the same as must be our 
ruling upon it. 

7. The court properly declined to tell the jury that the finding the 
note among the assets of the bank, after the departure of the defendants, 
was not a finding that the defendants had had possession, and warranted 
no inference that the defendants knew of, were guilty of, or were i n  
any way connected with the making of the note. 

The tenor of the evidence did not authorize the giving any such 
direction, and the jury were to draw their conclusions, not from one 
isolated fact, but from all that was shown. 

9. I f  there was not such resemblance between the genuine and 
spurious handwriting of Graves and Sanders appearing in the 

( 7 8 5 )  note as would deceive a man of ordinary intelligence and caution, 
and for want of similarity in the signatures the forged note 

"did not have any legal adaptation to accomplish a legal wrong, the 
person could not be convicted." 

This proposition would excuse an act of forgery in every case, even 
when the fraud had been consummated when the person upon whom 
i t  was practiced was unacquainted with the handwriting of one whose 
signature i t  purported to be and who reposed confidence in the genuine- 
ness of the paper. The variation in the writing may be evidence of 
the absence of an  intent to defraud, but not when the intent has been 
developed in the act of defrauding. I t  was in  this case made payable 
to the bank and put in possession of the bank, and there left when 
its doors were closed as part of its resources. Besides, the variance 
was not so marked as to call for such a direction, nor does i t  find 
support in  the case of S. v. Covington, 94 N. C., 913. Precisely such 
an instruction was declined in that case in words almost identical and 
the ruling affirmed on. appeal; Merrimon, J., speaking for the Court, 
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in  the conclusion of his remarks upon this point thus: "If, therefore, 
the false and fraudulent paper-writing be such that i t  might, from 
its nature and the course of business deceive or mislead to the prejudice 
of another person, the offense of forgery would be complete." 

The remaining instruction refused was that if only one of the names 
signed to the notes is shown to be forged and the evidence not satisfac- 
tory of the forgery of the other, there is a fatal variance, and the 
verdict must be for the defendants. 

The contrary has been expressly decided in  the cases of S. v. Gardiner, 
1 Ired., 27, and S. v. Davis, 69 N. C., 313, and we are content with 
the mere reference to them. 

I t  will conduce to a more correct understanding of these exceptions 
and the rulings upon them to reproduce so much of the charge 
delivered in  place of that asked and refused as relates to the (786) 
same subject matter, and which is also excepted to in detail. 

After explaining the separate charges made in  the several counts 
of the indictment and defining the offense of forgery, the court says: 

"If the jury should be satisfied, beyond a reasonable doubt, from 
the testimony that either of the defendants forged or altered the note 
set forth in  the bill of indictment with intent to defraud any individual ~ or corporation whatever, then such defendant would be as charged 
in the first count of the bill of indictment. 

I f  the jury should be satisfied in  the same way, beyond a reasonable 
doubt, that either of the defendants aided or abetted another in falsely 
forging or altering said note, or assented to the false forging or altering 
said note after it had been forged by another with intent to defraud 
any person or corporation whatever, such defendant would be guilty, 
in  manner and form, as charged in  the first count. 

I f  the jury are satisfied beyond a reasonable doubt that either of 
the defendants did utter and publish said note, knowing it to have 
been forged or altered with intent to defraud any person or corporation 
whatever, then such defendant would be guilty as charged in the second 
count. 

I f  the signature of the name of D. H. Graves to the note did not 
resemble his own proper signature, that is a circumstance that the jury 
may consider in determining whether there was an  intent on the part 
of either of the defendants to defraud said Graves. But if his name 
was written by either of the defendants to said note for the purpose of 
defrauding any person, or if either of the defendants assented to the 
writing of such name by another than Graves with said intent, then 
such defendant would be guilty, whether the signature bore such re- 
semblance to that of said Graves as would probably deceive any person 
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acquainted with his handwriting as to the genuineness or not. 
(787) The rule in reference to the adaptation to deceive in  such cases 

applies only to counterfeit money, or currency, or coin." 
We find nothing in this series of directions of which the defendants 

can justly complain, and what has been already said disposes of these 
exceptions also. But if there was an erroneous statement of the law 
in one particular, while i t  was correctly laid down in  other parts of 
the single instruction, i t  would be unavailing according to our own 
and the rulings i n  the U. S. Supreme Court. Bost v. Bod, 87 N. C., 
477; WQliccrns v. Johnston, 94 N.  C., 633; Johmon v. Jones, 1 Black., 
209; Lincoln v. Claflin, 7 Wall., 132. 

We have omitted to advert to the charge i n  so far as i t  refers to the 
second and third counts, for the reason that no verdict was demanded 
or rendered on them, as will hereafter appear, and no harm has come 
to the defendants in consequence. 

The last and remaining objection disclosed in  the record has reference 
to what transpired at  the rendition of the verdict. The facts are these: 

The jurors having retired to consult upon their verdict, sent a message 
through the officer put in  charge of them, signed by one of their num- 
ber, to the effect that it was impossible for them to agree, and this 
juror stating that he had been suffering for a 'day  or more with sick 

'headache caused by indigestion, and did not feel able to continue longer. 
The jurors were thereupon brought before the court by order of the 
judge, and the court, in the exercise of its discretion, in the presence 
of the defendants, proceeded to poll the jury, to the doing of which 
the defendants excepted. I n  polling the jury, the judge first inquired 
of the whole body whether they could agree, and the foreman answered 
that they could not. Then each juror, as his name was called, was 
asked, "What say you-are the defendants, or either of them, guilty 

in  the manner and form as charged in the bill of indictment, 
(788) or not guilty?" To this exception was also taken. When the 

process of making the separate inquiry of each was concluded, it 
appeared from the answers that all the jurors were agreed upon a 
verdict of guilty against both defendants upon the first and second 
counts, while two of the number were for finding them not guilty upon 
the third and fourth counts. The solicitor thereupon proposed, in 
presence of the jury, to enter a nolle prosequi to those counts. The 
jury withdrew, and, after argument from the solicitor, he was author- 
ized to make the entry. Upon the return of the jury to the courtroom, 
they were informed by the judge of the allowance of the entry, and 
that they need only pass upon the charges contained in  the first and 
second counts. After again retiring, they returned in  charge of the 
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officer into court, and for their verdict say the defendants are guilty. 
The jury was again polled, at  the instance of the defendants' counsel, 
and asked, each juror, as to the verdict, and each responded, "Guilty." 
Exceptions were made to each step taken in the action of the court; 
and further, that the verdict, though so ordered by the court, was a 
general and not a special verdict. The court finds, as a fact, that the 
jury were not ordered to find a special verdict. While we do not 
approve of the mode adopted to ascertain the individual opinion of each 
juror before an agreement has been reached by the entire body, even 
to ascertain whether there are insurmountable difficulties in  the way 
of arriving at unanimity and they should be discharged, a discretionary 
power rested in  the judge, because of its possible injurious effect upon 
the minds of the dissenting jurors, there is no error in  law committed, 
and it is apparent no injury has come to the defendants by elimi- 
nating so much of the charge as was abandoned by the solicitor. H e  
had no right to enter a nolle prosequi in its strict legal sense, which, 
like a nonsuit in a civil action, would leave the defendants exposed to 
another prosecution for the same offense. The action of the 
solicitor i s  miscalled, but in  legal effect it was a consent to an (789) 
acquittal of the accusations in  the specified counts, and such 
is the result of a failure to render a verdict upon some of several counts 
in  an  indictment. S. v. Taylor, 84 N. C., 773; S. v. McNeill, 93 N.  C., 
5 5 2 ;  S.  v. Bowers, 94 N .  C., 910; S. v. Thompsow, 95 N. C., 596. 

The last case shows also that a general verdict may be construed in 
the light of instructions given by the judge, and though general in  
terms will, in legal effect, be restricted to such alone of the counts 
as the jury were directed to pass on, a ruling sanctioned in  the case 
of S. v. Long, 7 Jones, 24, and S. v. Leak, 80 N. C., 403. 

The questioning of the jury rev'ealed the fact of an entire unanimity 
upon the first two charges, the result of their deliberation before coming 
into court, and a readiness to render a verdict accordingly. The aban- 
donment of the others for the purpose of ending the cause was so far  
favorable to the defendants as to operate as a partial acquittal, and 
did not, nor could of itself work any injury to them. S. v. John, 8 
Ired., 330. I 

There was no reviewable error in  what transpired, but the granting 
of a new trial after setting aside the verdict rested in  the sound dis- 
cretion of the presiding judge, which he has seen fit to exercise in  
refusing the application for it. The motions in  arrest of judgment 
for supposed defects i n  the form of the indictment were properly 
overruled, for it substantially follows approved and recognized prece- 
dent, except so far as modified by statute in  reference to the averment 
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of an intent to defraud, which i t  sanctions without further designation. 
We have thus carefully perused the record and examined the numerous 
exceptions taken during the progress of the trial,. pressed with great 
earnestness in the argument on the appeal, in which a very thorough 

research among the reports and elementary writers has been 
(790) apparent, and yet our convictions as given in  this opinion are 

clear and strong that the accused have had an impartial trial 
and the result must stand. There is no error, and the judgment must 
be and is 

Affirmed. 

Cited: S. v. Hanmon, 104 N. C., 794; S, v. Cross, 106 N. C., 650; 
Bagg v. R. R., 109 N. C., 290; S. v. Staton, 133 N. C., 644. 
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ACGESSORY. 
1. The statute-The Code, see. 977--dispenses with the necessity of the 

conviction of the principal felon before an accessory before the 
fact can be tried and punished, but the common-law rule, that dn 
acquittal of the principal is a n  acquittal of the accessory, still is  
in force. R. v. Jones, 719. 

2. Where, upon arraignment of one charged as  a principal with the 
crime of arson, the record showed tha t  by the  consent of court and 
the defendant the "indictment was changed to charge a n  attempt 
to  burn a dwelling-house," but no other charge was made by the 
grand jury, and the defendant thereupon "pleaded guilty to  an at- 
tempt to burn a store," and was sentenced to imprisonment in State's 
prison: Held, that  the attempted change of the bill, the plea of 
guilty and the judgment of the court were nullities, and that  a n  
accessory after the fact could not sustain a plea of acquittal of 
the principal felon by proof of such proceedings. (SMITH, C. J., 
dissenting.) Ibid. 

ACCOUNT. 
I n  action for, when reference will be ordered, '71. 

ACTIONS. 
1. Where a special proceeding was instituted by a n  administrator for 

license to  sell lands, and was transferred to the Civil Issue Docket 
to be tried upon issues joined, and thereafter the plaintiff, without 
objection, was allowed to amend his complaint by alleging fraud 
in obtaining a former decree in another suit, where the defendants 
claimed title, and an amended answer was filed and issues also 
joined thereon, which were tried with the others: Held, that  this 
procedure was very irregular, and ought not to have been permitted, 
but as  there was no opposition to i t  and the court had jurisdiction, 
i ts  action might be upheld. Glover u. Flowers, 134. 

2. I t  is a general rule that  the cause of action must have existed a t  the 
time the suit began. Bunurn v. Gomrs., 412. 

3, A plaintiff may unite in the same action a demand for the foreclosure 
of a mortgage, a judgment for  the amount of his debt, and for 
possession of the property conveyed by the deed. Martin v. McNesZu, 
634. 

For re&xecution of lost deed and for possession may be joined, 447. 

Upon bonds a t  judicial sales, 667. 

For specific performance and for betterments may be joined, M. 

ADMINISTRATION. 
1. Good faith, and the exercise of ordinary care and reasonable diligence, 

are  all that  is  required of executors and administrators in  the exe- 
cution of their trusts. Moore v. E w e ,  11. 
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2. The statute-The Code, Sec. 1543- authorizing executors and admin- 
istrators to pay funds, belonging to the estate which they are  
administering, into the office of the clerk of the Superior Court is not 
mandatory. Ibid. 

3. Where an administrator, a resident of Virginia, found, a t  the time 
of his qualification, a considerable sum to the credit of the estate 
in a bank in Virginia of good repute for solvency, and from time 
to time added other funds t o  the deposit, but paying out the moneys 
a s  rapidly as  those who were entitled would receive it, and the bank 
failed: Held, that  he was not guilty of a devastavit. Ibid. 
(CoZlins v. Gooch, 98 N .  C., 190, distinguished.) 

4. A deed made by a n  executor or administrator for lands contracted to  
be conveyed by the testator, or intestate, before the contract has 
been proved and registered, and the purchase money paid in full, 
is inoperative. Ta?~Zor v. Hargrove, 145. 

5. H. contracted to sell to  T. certain lands and gave a bond to make 
title when the purchase money was paid, and for  which T. executed 
his notes. H. died leaving a will, bearing date prior to the contract 
for sale in  which he devised the lands embraced in the contract to 
T. and another. T. never took possession or paid any part of the 
purchase money, and declined to make any payment or accept a deed 
from the executor: Held, that this amounted to a n  election by T. 
to  take under the will, and thereby the contract for the sale was 
superseded and could not be enforced. Ibid. 

6. An administrator or executor will not be charged with a debt whicb 
came into his possession, in the absence of evidence of the solvency 
of the debtor; nor will he be, p&a facie, chargeable with debts 
which he has inventoried as  "doubtful." Gnu v. Grant, 206. 

7. Where administration was granted in 1862, and the administrator 
received bonds and other evidences of indebtedness due from persons 
who were then solvent, but who became insolvent by the results 
of the war, and it  appeared that all the indebtedness of the estate 
had been discharged: Held, in a n  action by the legatees and dis- 
tributees for  account and settlement, that owing to the disturbed 
condition of the country, and the obstacles in  the way of making 
collections by the ordinary processes of the law, the administrator 
was not chargeable with uegligence in failing to collect. Ibid. 

8. Where the personal representatives of a surety of a deceased ad- 
ministrator were sued by the legatees and distributees for an account 
and settlement of the estate which had been committed to their 
principal, and the defendants offered in evidence the record of a 
settlement had with the clerk of the Superior Court, in which some 
of the plaintiffs were parties, but others-infants-were not: Held, 
that  under the particular circumstances of the case, this was a n  
exception to the general rule, that  the record of a n  action is only 
evidence against the parties thereto, and was competent against all  
the plaintiffs: Held further, that, in such a n  action, the burden 
was not upon the defendants to  account for the absence of evidences 
of debt which their principal might have been charged with. Ibid. 
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9. Where i t  appeared that nothing could be collected from a debtor by 
legal process, but that  he had some property, and the administrator 
succeeded in collecting a debt due him individually from such debtor: 
Held, that  the administrator was not liable for failing to collect the 
amount due his intestate. Ibid. 

10. Where a n  administrator was indebted to the estate of his intestate, 
and had ability to  pay his indebtedness, though his property was not 
subject to  legal process and he was thereby insolvent: Held, that  
he should have discharged his indebtedness, and his bond was liable 
for the amount thereof. Ibid. 

11. Executors and administrators cannot purchase a t  their own sales, 
and if they attempt to do so, they may be charged with the value 
of the property acquired by them a t  the time of the pretended pur- 
chase. Ibid. 

12. A devise, "that all my landed estate shall be sold, and that  the 
proceeds of sale shall be equally divided among al l  of my children," 
conferred no power upon the executor, nor upon a n  administrator 
cwm t e s t m e n t o  anneao, to sell. The lands vested in the devisees 
to  be sold and divided by them, or  under the direction of the court. 
The statute-Rev. Code, see. 40, ch. 46-did not confer power to 
sell upon administrators with the will annexed, where that  power 
could not have been exercised by a n  executor. Ibid. 

13. The seven years limitation prescribed by Rev. Code, ch. 65, sec. 11, 
was applicable only to demands against the debtor in  his lifetime, 
but when they were reduced to judgment, they became merged therein, 
and there was no statute of limitation against proceedings for its 
enforcement, either against the personal or real estate of the decedent. 
After the expiration of ten years a presumption of payment arose. 
Lee v. Beamas, 294. 

14. Where there has  been a devastavit the remedies against the personal 
representatives must be exhausted before resort can be had to the , 

real estate of which the deceased died seized and possessed; but 
where the personal estate was lost without negligence or default 
of the personal representative, recourse may be had to the descended 
lands. Ibid. 

15. While the same defenses are  available to the heir or devisee of lands, 
sought to  be subjected to sale to constitute assets for the payment 
of debts, a s  to  the personal representative of the decedent, yet if the 
claims which are  thus sought to be satisfied have been reduced to 
judgment against the personal representative, that  judgment is con- 
clusive upon the heir or devisee, unless it can be shown i t  was 
procured by collusion. Smith v. Brown, 347. 

16. The heir or devisee may, however, show that, although there has 
been judgment against the personal representative, the personal 
estate has not been fully administered, or that  there has been a 
devastav$t, and the remedies against the administrator or executor 
have not been exhausted. Ibid. 

17. A personal representative who seeks to subject descended or devised 
lends to make assets for the payment of debts represents the creditors 
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of the estate; and a s  he in  that  capacity would be subject to  any 
defenses the heir or devisee could establish, so he is entitled t o  any 
benefit or exception which they might have in prosecuting the action 
against him. Ibid. 

18. The opinion of the Court delivered in this action a t  former term 
(99 N. C., 377) is affirmed. Ib id .  

19. B e v e r s  v. P a r k ,  88 N. C., 458, is commented upon. Ibid.  

20. Executors and administrators will not be charged with interest upon 
money received a t  the time of their qualification, or afterwards, in  
the administration of their trusts, where it  appears that  they have 
not used it  for their own advantage, or that  no profit has arisen 
from it. The same rule is  applicable to choses in  action-particu- 
larly where a settlement has been obstructed by unavoidable litigation. 
B&tk v. Nnuith, 461. 

21. Where i t  was agreed by some of the distributees and the adminis- 
trator that, a t  a sale of the personal effects, the distributees might pur- 
chase "as for cash," and the amount of purchases should be charged 
against their respective distributive shares, some of the distributees 
being absent and others objecting : H e l d ,  that those purchasing should 
be charged with interest upon the amounts of their purchases from 
the date thereof until the final settlement. Ib id .  

22. I n  a n  action for the settlement of accounts of executors and admin- 
istrators, where there are separate answers and defenses, and the 
interest of the defendants are conflicting, the adjustment of the 
costs is in the discretion of the court below, and its judgment will 
not be disturbed in the Supreme Court. ' The Code, see. 527. Ibid.  

23. An administrator has no authority to use the funds belonging t o  
the estate committed to him, to secure or protect the real estate of 
which his intestate died seized and possessed, without the sanction 
of those who are entitled to the funds. Reeves  v. McMiFlan, 479. 

24. The "real estate" which the administrator is  authorized to lease, by 
sec. 1413 The Code, extends only to  leasehold estates which belonged 
to the intestate. Ib id .  

Actions upon bonds of administrators must be brought in name of the 
State, 24. 

When subscribing witness to  a will competent to testify to the execution, 
114. 

When executor or administrator may sell under power in  will, 399. 

When personal representative necessary parties to action, 550. 

AGENCY. 
1. A debtor endorsed to his creditor certain notes as  collateral security, 

but retained possession of them under a n  agreement that he  was to  
collect when due, and pay the proceeds to the creditor: Held ,  that  
this made him the agent of the creditor, and subjected him to arrest 
in a civil action for fraudulently failing to account for the sums he 
collected under the agreement. Pourers v. Davenport ,  286. 
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2. I n  this State the general rule is, that an action cannot be maintained 
against a collecting agent, who has  received and has in hand funds 
belonging to his principal, until after demand made; but where the 
defendant denies the agency, or i t  is shown he has misused the funds, 
no precedent demand is necessary. Moore v. Gamm-, 374. 

I 3. Where one by his conduct ratifies, or accepts benefit from the act of 
another, who held himself out a s  the agent of the former, he thereby 
makes himself responsible for the conduct of such agent. Wiggins v. 
Cfuthrie, 661. 

When connecting line, agent of common carrier, 239. 

AMENDMENT. 
1. Where the summons in a n  action or special proceeding, of which the 

Superior Court has jurisdiction, to  be exercised by its clerk, is made 
returnable to "term time" instead of before the clerk, the judge of 
the court may remand it  with directions to  amend the process so as  
to make i t  properly returnable. Epps v. FZowers, 158. 

When Supreme Court will not allow amendments to i ts  records, 428. 

When allowed in aid of jurisdiction, 184. 

APPEAL. 
1. The Supreme Court will not, before the final termination of an action, 

entertain a n  appeal from an interlocutory order making additional 
parties. Lane 9. Richardsm, 181. 

2. I t  is only where the granting of the interlocutory order affects some 
substantial right, that i t  is the subject of review before a trial upon 
the issues joined. Ibid. 

3. As a general rule the Supreme Court, i n  the exercise of i ts  appellate 
functions, cannot acquire jurisdiction of a cause and the parties 
thereto until a proper transcript has been brought up duly docketed 
therein. Waltun v. McKesson, 428. 

4. While it  may be the Supreme Court has  power to  direct or allow 
amendments to the record below of a cause while a n  appeal is  pend- 
ing, i t  is  clear that it has no such power after a final judgment 
therein has been rendered. Ibid. 

5. Under the practice prevailing before the adoption of the present 
procedure in relation to appeals, the trial judge, without the inter- 
vention of the parties to the action, made up and stated the case 
on appeal, and when filed and transmitted to the Supreme Court 
i t  was treated as  a part of the record; and where the record proper 
and the case on appeal-though the latter was not certified a s  a 
part  of the record-were in conflict in respect to  a statement of fact, 
the case on appeal was allowed to prevail, the records of the Supreme 
Court containing some evidence that  tha t  Court had proceeded i n  its 
decision upon the statements therein made. Ibid. 

6. A case on appeal stated by the parties and intended as a substitute 
for that  prepared by the court, found among the files of a case 
disposed of a t  a former term of this Court, will not be recognized 
in the absence of afirmative proof that  i t  was adopted by the court. 
IM&. 
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APPEAL-Continued. 
7. The court will not allow amendments to be made in its records- 

particularly after the long lapse of time-unless the proofs offered 
in support thereof a re  strong and convincing. Ibid. 

8. Appeals to  the Supreme Court will only be entertained from final 
judgments, or from such interlocutory orders or decrees'that put a n  
end to the action or seriously imperil some substantial right of the 
appellant. M w t h  v. Flippin, 452. 

9. The omission of the proper penal sum in an undertaking on appeal will 
not be considered such a fatal  defect as  to  authorize the court to 
dismiss the appeal in  the absence of the notice required by Laws 
1887, ch. 121; nor will the omission of the clerk to  insert in  the 
transcript of the record the fact that  the appeal was taken, if i t  
appears in  the case on appeal. AZMson v. Whittier, 490. 

10. m e  proceedings of a court a re  in  fieri until the close of the term, 
and the judge may, in the exercise of his discretion, without notice 
and without finding and stating the facts upon which he bases his 
action, a t  any time during the term, vacate, modify or reverse 
anything done therein; and the exercise of such power is  not 
reviewable, unless, perhaps i t  should be made to appear i t  had been 
grossly abused and resulted in oppression. Ibid. 

11. Where an application is made to a judge a t  Chambers, or a t  a term 
subsequent to that in  which a judgment was rendered, to set it aside 
on the ground of a mistake, inadvertence, surprise or excusable 
negligence, notice must be given to the adverse party, and the judge 
must find the facts upon which he bases his ruling, to the end that  
i t  may be reviewed on appeal. Ibid. 

12. An appeal will not be dismissed because no entry thereof appears 
in  the record proper, when the case on appeal shows that  i t  was 
duly taken and perfected. Fore v. R. R., 526. 

13. The action of township supervisors in ordering the establishment of 
a cartway is  such a final determination of the matter as will support 
a n  appeal to the board of commissioners, and thence through the 
Superior to the Supreme Court, although the order may not have 
been executed. Warlick v. L o m a n ,  548. 

14. Upon such appeal to the board of commissioners, they should consider 
the whole matter de novo upon the merits, and so likewise the 
Superior Oourt, upon appeal to it. Ibid. 

15. Where, a t  the close of the testimony, the judge stated that  he should 
charge the jury that, if they believed the evidence, the defendant 
had established his defense: geld,  that  the plaintiff might submit 
to a nonsuit and have the questions of law raised by the testimony 
reviewed on appeal. Tiddy v. Harvis, 589. 

16. It is again intimated that  this Court will not entertain an appeal 
where the transcript of the record fails to show that  issues were 
proposed and submitted a s  required by The Code. ' Ibid. 

17. An error in  the recital in  an undertaking on appeal, of the rendition 
of the judgment from which the appeal is  taken, will not authorize 
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a dismissal of the appeal; and such error may be remedied under 
the provisions of the Act of 1887, ch. 121. Lackeg ti. Pearson, 651. 

18. An independent action upon an obligation to secure the payment of 
money given upon a purchase under a judicial sale will not be 
entertained if the objection be made in apt time, the proper course 
being to enforce the contract by a motion in the cause in which the 
sale was decreed ; but if the objection is not made a t  the proper time, 
the court may proceed with the action. Ibid. 

19. Such objection will not be entertained when made for the first time in 
the Supreme Court. (The ruling in Council a. Ree?jes, 65 N. C., 54, on 
this point disapproved.) Ibid. 

20. ,An appeal lies from the order of the board of county commissioners di- 
recting the establishment of a road, before the order has been exe- 
cuted. McDowetZ a. Insane As&m, 656. 

21. Upon such appeal the Superior Court hears the matter de now,  and the 
parties are  entitled to have the issues of fact joined in the proceeding 
passed upon by the jury. 

When error may be assigned in the Supreme Court, 354. 

ARGUMENT TO JURY. 
Right to open and conclude, 758. 

ASSAULT AND BATTERY. 
When police officer may be guilty of, 737. 

ASSAULT WITH DEADLY WEAPON. 
What indictment should charge, 697, 713. 

ASSIGNMENT. 
When made subject to equities, 234. 

ARREST AND BAIL. 
1. I t  is questionable if a n  order of arrest may be properly granted in an 

action for slander of title. Harriss 9. Bneedert, 273. 

2. I n  a n  application for an order of arrest the applicant is required to set 
forth fully and with legal precision the facts which constitute his 
alleged cause of action; if they are  of his own knowledge they should 
be positively stated, and if they are  upon belief, he should state the 
sources of his information, so that  the court can determine i f  a proper 
cause of action exists. Ibid. 

3. Where the defendant moves to vacate the order upon the ground that 
i t  was irregularly or improvidently granted, the plaintiff will not be 
allowed to offer additional evidence in support of his application ; but 
if the defendant moves to vacate upon counter proofs the plaintiff may 
produce further evidence. Ibid. 

4. If the order was properly granted i t  ought not to be vacated upon the 
simple denial of the alleged cause of action ; but where the answer or 
counter affidavits meet the allegations of the plaintiff fully and in 
detail, and furnish convincing evidence of their truth, the order should 
be vacated. Ibid. 
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ARREST AND BAIL-Continued. 
5. The findings of facts by the judge-in a n  action a t  law-upon which a n  

order of arrest is made or vacated, are conclusive. Ibid. 

6. A debtor endorsed to his creditor certain notes as  collateral security, 
but retained possession of them under a n  agreement that  he was to 
collect when due, and pay the proceeds to  the creditor: Held, that 
this made him the agent of the creditor and subjected him to arrest 
in a civil action for fraudulently failing to account for the sums he 
collected under the agreement. Powers 9. Davenport, 286. 

7. When one who has been arrested moves to  vacate the order of arrest 
upon counter affidavits, purporting to  meet the facts alleged against 
him, he should do so fully and clearly, otherwise the order of arrest 
will be continued. Ibid. 

8. It is no ground for  vacating a n  order of arrest that  the defendant had 
been indicted, tried and acquitted by the courts of another state upon 
the same charge. Ibid. 

9. A nonresident of this State may be arrested and held to bail for fraud 
under The Code, see. 291 (2).  Ibid. 

10. A person may be arrested and held to bail for a fraud committed after 
the contracting of the debt-e. g., by concealing property, Qr other 
devices for defeating the creditor. Ibid. 

ARREST O F  JUDGMENT. 
1. Public acts are always noticed judicially by the court, and the omis- 

sion to refer to them in indictments is not ground for arrest of judg- 
ment. S. v. Cooper, 684. 

When judgment will not be arrested in perjury, 697. 

Where there a re  two counts in a n  indictment and a general verdict of 
guilty is rendered, if either count be good judgment will not be 
arrested, 709. 

ATTORNEY FOR CLIENT. 
1. Where the defendant, residing in a county of the State distant from 

that  in  which the action was pending, retained an attorney, who prac- 
ticed in the courts where the suit was, to  represent him, and furnish 
him with the facts necessary for  his answer, but the attorney failed 
to  make the proper defenses, or notify defendant that  his presence 
was necessary, by reason of which, judgment for want of answer was 
rendered, and this was not communicated to defendant for some time 
afterwards: Held, that  the neglect was that  of the attorney and not 
of the client, and the latter was entitled to  have the judgment set 
aside. Cwathney v. Sauage, 103. 

BANKRUPTCY. 
I n  determining what are  "debts created while acting in any fiduciary 

character7'-which are  expected from the effect of a discharge under 
the Federal Bankrupt Act-the liability is held to be one incurred 
wlhile acting in a pduciarg capacity theretofore created, and not one 
where the relation arises from the act itself. Mock v. Howell, 443. 
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BASTARDY. 
1. When a child is born in wedlock the law presumes that  it is legitimate 

(when i t  is shown the husband might have begotten it, the presump- 
tion is conclusive) ; but this presumption may be rebutted by proof of 
facts and circumstances showing that  the husband could not have 
been the father. 8. v. McDoweZZ, 734. 

2. The wife is a competent witness against one charged as  the father of 
her bastard child to  prove, not only the fact of the unlawful sexual 
connection, but the fact that  it was impossible for her husband to 
have had access to her within the period of gestation. Ibid.  

BETTERMENTS. 
When purchaser under void sale entitled, 422. 

Right to compensation for, not within Statute Frauds, 940. 

BILL O F  REVIEW. 
1. After the expiration of the time within which the remedies for relief 

against surprise, mistake and excusable neglect, as  regulated by The 
Code, see. 966, may be invoked, a final adjudication in matters for- 
merly cognizable in equity, in  the Supreme Court, can only be re- 
viewed by a new action, in  the nature of a bill of review, impeaching 
the judgment for fraud, or other sufficient cause, instituted in the 
Superior Court. Far ra r  v. Btaton, 78. 

2. An action, in  the nature of a bill to  review, can only be maintained 
upon three grounds : (1) for error apparent on the face of the decree; 
(2)  for  new matter discovered since the decree was rendered; and 
(3) for  fraud. Ibid.  

3. I n  such an action it is not competent to  look into the evidence to  ascer- 
tain if any fact was misconceived, or that  the decree was based on a n  
erroneous statement of facts. Ib id .  

BONDS-COUNTY. 
Where a county, prior to  the adoption of the present Constitution, con- 

tracted a debt for  which it issued bonds, and since that Constitution 
went into effect the board of commissioners issued other bonds in  
exchange for the first, under an act of the General Assembly which 
provided that  such "bonds shall be deemed and held to be a continua- 
tion of the liability created by the county" for the original bonds : 
Held ,  that all the securities and remedies which attached to the bonds 
first issued entered into and became a part of the new obligation, and 
that  the limitations upon the rate of taxation contained in the Con- 
stitution of 1868 did not apply to  them. Blanton v. Comrs., 532. 

BOND-OFFICIAL. 
The obligors in a n  official bond made payable, in terms, to the person for  

whose benefit i t  is required, cannot, when sued for a breach thereof, 
be heard to say that i t  cannot be enforced because not executed to 
the State. Warrenton 9. Arrington, 109. 

Action upon bonds given to State, must be brought in  name of the State, 24. 

BOUNDARY. 
Where the plaintiff deduced his title from a grant issued in 1815, and the 

defendant from one issued in 1817, and one of the deeds forming the 
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BOUNDARY-Cofitinzle& . 
chain of plaintiff's title. dated in  1870. called for the lines of the land 
claimed by the defendant: HeZd. that in  the absence of any evidence 
of adverse possession on part of the defendant. and there being con- 
flicting evidence a s  to the location of the lines. i t  was not error in  the 
court to refuse to instruct the jury that the plaintiff's claim was con- 
fined to the lines of defendant's lands; but a n  instruction that. a s  he 
claimed under the grant of 1815. the lines thereof were the ones to  
determine the controversy. was proper . Dobson v . Whisenhunt. 645 . 

CASE AGREED . 
The summary method provided by The Code for  the submission of a n  

action upon a case agreed. contemplates that  all the facts necessary 
to a determination of the questions submitted shall be fully stated in 
the case agreed; and where i t  appeared that  some of the facts were 
recited in  exhibits which were not attached. and that  leave was given 
the parties to add other matters. the cause was remanded to be per- 
fected . R . R . v . ReilEsviZZe. 404 . 

CANCELLATION . 
Of deed before probate and registration. 447 . 

CLERKS O F  COURT . 
The clerk of the court is not entitled to any fee for entering a judgment of 

nolle prosequi in  a criminal action . N . v . Johnson. 711 . 
CODE, THE: CODE. THE: 

Chap . 8 . . . . . . . . . . . . . . . . . . .  451 Sec . 421. subsec . 1 . . . . . . .  249. 250 
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" 153 . . . . . . . . . . . . . . . . . . .  477 .' 504 . . . . . . . . . . . . . . . . . . .  569 
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164 353 " 527 468 l. . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . .  
166 . . . . . . . . . . . . . . . . . . .  331 " " 535 . . . . . . . . . . . . . . . . . . .  234 
170 160 " 548 . . . . . . . . . . . . . . . . . . .  418 " . . . . . . . . . . . . . . . . . . .  
291 277. 279 " 552 . . . . . . . . . . . . . . . . . . .  492 " . . . . . . . . . . . . . . .  

" 259 . . . . . . . . . . . . . . . . . . .  675 " 567 . . . . . . . . . . . . . . . . . . .  584 
274 . . . . . . . . . . . . . . . . . . .  469 " 569 . . . . . . . . . . . . . . . . . . .  584 

" 274 . . . . . . . . . . . . . . . . . . .  82 " 574 . . . . . . . . . . . . . . . . . . .  593 
274 . . . . . . . . . . . . . . . . . . .  495 588 . . . . . . . . . . . . . . . . . . . .  737 

. . . . . . . . . . . . . . . . . . .  " 275 427 " 590 . . . . . . . . . . . . . . .  469. 470 
" 279 . . . . . . . . . . . . . . . . . . .  160 " 697 . . . . . . . . . . . . . . . . . . .  618 
" 291 . . . . . . . . . .  .292. 293, 294 " 697 . . . . . . . . . . . . . . . . . . .  624 
" 295 . . . . . . . . . . . . . . . . . . .  291 " 698 . . . . . . . . . . . . . . . . . . .  618 
" 341 . . . . . . . . . . . . . . . . . . .  417 " 698 . . . . . . . . . . . . . . . . . . .  624 

. . . . . . . . . . . . . . . . . . .  i i  317 278 " 707. subsec . 21 . . . . . . . . . .  523 
" 336 . . . . . . . . . . . . . . . . . . .  364 " 720 . . . . . . . . . . . . . . . . . . .  633 
i i  339 . . . . . . . . . . . . . . . . . . .  364 733 . . . . . . . . . . . . . . . . . . .  712 
" 367 . . . . . . . . . . . . . . . . . . .  450 " 739 . . . . . . . . . . . . . . . . . . .  712 
" 420 . . . . . . . . . . . . . . . . . . .  604 " 768 . . . . . . . . . . . . . . . . . . .  632 
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CODE. THE: 
Sec . 831 . . . . . . . . . . . . . . . . . . .  540 
I. 832 . . . . . . . . . . . . . . . . . . .  187 
" 827 . . . . . . . . . . . . . . . . . . .  540 
'I 828 . . . . . . . . . . . . . . . . . . .  540 

. . . . . . . . . . . .  ‘I 840. Rule 14 28 
" 841 . . . . . . . . . . . . . . . . . . .  372 

. . . . . . . . . . . . . . . . . . .  ti 841 392 

CODE. THE: 
. . . . . . . . . . . . . . . . . . . .  Sec 1553 560 

. . . . . . . . . . . . . . . . . . .  .I 1553 561 
" 1.5 53 . . . . . . . . . . . . . . . . . . .  561 

. . . . . . . . . . . . . . . . . . .  " 1553 562 

. . . . . . . . . . . . . . . . . . .  " 1553 562 
(. 1577 . . . . . . . . . . . . . . . . . . .  26 

. . . . . . . . . . . . . . . . . . .  .. 1580 26 

. . . . . . . . . . . . . . . . . . .  " 1525 218 
1543 . . . . . . . . . . . . . . . . . . .  15 

COMMON CARRIER . 
1 . A common carrier who enters into a special contract to transport pas- 

sengers or freight to  a point beyond its own line. which can only be 
reached by another line. thereby constitutes the latter i ts  agent in  the 
performance of.the contract. and will be held liable for any damages 
resulting from the negligence of such agent . Washington v . R . R., 239 . 
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COMMON CARRIER-Continued. 
2. Where, for the purposes of facilitating transportation, connecting lines 

of common carriers enter into a general arrangement whereby they 
mutually become forwarding agents, the liability of the several car- 
riers for  damages resulting from negligence is confined to such as  may 
occur by the conduct of its own agents or servants on its own line. 
Ibid. 

COLOR OF TITLE. 
When conveyance not color or title, 399. 

Evidence of possession, in support of, 58. 

CONSTABLE. 
May summon appraisers of exemptions grid administer oaths, 369. 

CONSIDERATION. 
Will support contract of married woman when i t  enures to benefit of her 

separate estate, 71. 

Burden of proof as  to, 422. 

When purchaser required to prove the consideration was fair, 422. 

CONSTITUTION. 
1. The statute-The Code, sec. 338%-making i t  unlawful for  persons to  

fish with dutch or pod nets in  certain waters, and authorizing the 
sheriff to remove them, when so employed, is  not in conflict with the 
Constitution. Rea v. Hampton, 51. 

When jurisdiction given to Supreme Court by, to review and revise i ts  
final judgments, 78. 

I n  respect to homestead, etc., 311. 

Where husband acquires title to  land prior to Constitution of 1868 may 
dispose of without wife's consent, 382. 

Taxing railroad track by town ordinance not obnoxious to  State or Federal 
Constitution, 404. 

CONTEMPT. 
When party attached for, not granted new trial, 612. 

CONTRACT. 
1. When the parties to a contract reduce their agreement to writing, and 

i t  can be seen therefrom that  i t  has such definiteness as  to  compre- 
hend the subject matter, in the absence of an allegation of fraud or 
mutual mistake, parol evidence will not be admitted to  contradict, add 
to or explain it. Meekins .v. Newberry, 17. 

2. Where the defendant alleged in his answer that  the plaintiff, a t  a 
judicial sale of land, had bid off the property under a parol promise 
that  he would convey it  upon the defendant's repaying the purchase 
money and a little advance: Held, that  no trust or contract, which a 
court of equity would enforce, was created. Npivey v. Harrell, 48. 

3. All the papers executed, letters written and delivered, and memo- 
randums made and acted upon in the negotiations which precede a 



contract, may be considered in determining what was the agreement 
entered into by the parties. Kitchin v. Grandy, 86. 

4. Where a bond executed for the repayment of borrowed money in Feb- 
ruary, 1875, was infected with a n  usurious element, and in Decem- 
ber following another bond was executed and substituted therefor, 
with a further usurious consideration: Held, (1) that  under the 
statute in force a t  the time of the execution of the first bond the 
interest accruing thereon was forfeited, though if any part thereof 
had been paid, the obligor could not recover it  back; (2 )  that  under 
the statute in  force a t  the time the second bond was executed i t  was 
void, but the obligee might fall  back upon the first bond and recover 
the amount of the principal thereon, reduced by any credits to which 
i t  was entitled; (3) the contract is not affected by a n  usurious ele- 
ment if i t  is  incorporated by mistake; i t  is the intent to take more 
than the law permits which vitiates it. Webb  v. Bishop, W. 

6. D, made a n  application for a policy of insurance upon his life, three- 
fourths of which was to be payable to M., whom he alleged in the ap- 
plication to be his first cousin, and the remainder to his wife. Before 
delivering the policy, the company informed D. that  M. did not have 
an insurable interest in  his life, unless he was indebted to M. and 
was dependent upon him for  support, in reply to which the applicant 
wrote, "M. is both a creditor and a friend, upon whom I am depend- 
ent." Thereupon the policy was delivered, promising to pay I'M., a 
creditor, $2,250," and the wife $750. The policy contained a clause 
stipulating that  all statements made in the application were deemed 
material, and if any of them were false, or if any material fact was 
suppressed, the contract should be void. M. was a creditor of D., but 
the latter was not dependent upon him. I n  an action to enforce the 
contract the company alleged that  the policy was procured by false 
and fraudulent representations, and offered the letter of D., in respect 
t o  his connection with M., i n  evidence as  a part of the contract: Held, 
(1) that the letter was not a part of the contract, but was evidence 
t o  go to the jury upon the question of f raud;  (2 )  X. being a creditor 
of D., gave him an insurable interest in the former, and whether D. 
was dependent upon M. became immaterial, and a false representation 
in  that  respect did not avoid the contract. Mace v. Life Aseo., 122. 

6. When words, which by a n  established, uniform and general custom 
have acquired a specific meaning, a re  used in a contract, the courts 
will give them that  interpretation, though some of the parties to  
the agreement were ignorant of the custom. Lofig v. Davidson, 170. 

7. When such words or custom prevail among those who a re  engaged 
in a particular science, trade or calling, persons engaged in such 
science, etc., are  competent to testify to the meaning of such words 
and the existence of such customs. Ibid. 

8. I t  is the province of the jury to ascertain what the contract was, but 
when ascertained i t  is the province of the court to  interpret it. Ibid.  

9. Where a written contract is uncertain in its terms, or where i t  is 
disputed which of several papers executed by the parties embodies 
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it, it is  competent to  prove what was done and said in the prelim- 
inary negotiations in order to arrive a t  the agreement. CheMcaZ 0 0 .  

v. Johnson, 223. 

10. S. and M. entered into a contract whereby the latter sold and conveyed 
to the former the right to make and vend a patented article from 
certain prescribed territory, with a provisi~n that  if S., after using 
due diligence, failed to realize therefrom a certain sum by the 
time the notes given for the purchase money became due, the contract 
should be void, and thereupon S. executed the notes, which before 
maturity, M. assigned to the plaintiffs without endorsement: Held,  
that the assignees took the notes subject to  the contract, and all 
equities arising therefrom. Bpence v. Smi th ,  234. 

11. M, contracted, in parol, to convey to G. his estate in common, in 
expectancy, upon the death of his ancestor, in certain lands, and 
received the price therefor. Upon the death of the ancestor, G., and 
the other tenants in common had the lands partitioned, G. entering 
into possession of the portion assigned t o  him a s  purchaser from 
M., and placed valuable improvements thereon. M. then began a 
proceeding for another partition, denying G.'s title to his share, 
and pleading the Statute of Frauds in bar of the alleged contract: 
Held,  (1) that  the purchaser was required to  prove, by a preponder- 
ance of evidence, the contract as  he alleged it, but he was not 
required t o  prove that the consideration was full and fa i r ;  (2) that 
while the contract was void, and a t  the time i t  was made the vendor 
had no estate in  the premises, yet, a s  he had received the price, 
and permitted the vendee to take possession and add to the value 
of the property, in a partition his share should not only be charged 
with the purchase money he had received, but also with its pro- 
portion of the enhanced value by reason of the betterments placed 
thereon. Tucker  9. Markland, 422. 

12. Where the defendant pleaded payment to  a n  action upon a note, and 
offered evidence tending to show that  such payment was made by 
another party, for his benefit, by the sale and delivery of certain 
property, but this was denied by the plaintiff, who alleged that  the 
sale of the said property was a n  independent transaction, and had 
no connection with the note: Held ,  that  a n  instruction to the jury 
tha t  such a sale and delivery could not be considered as  a payment 
on the note, unless the plaintiff so empressly agreed, was erroneous; 
and that  the jury should have been instructed that, if they were 
satisfied by a preponderance of the proof tha t  there was an implied 
agreement that the property was t o  be so applied, they should find 
for the defendant. Gri@t v. Petty, 380. 

13. The plaintiff brought an action for the specific performance of a 
contract to  convey land; the defendant answered, setting up a n  
abandonment and rescission of the contract; the plaintiff replied, 
admitting the rescission, but alleged that  the defendant agreed to 
reimburse him for  improvements made while he was in possession, 
and demanded judgment therefor: Held,  (1) that  this was not such 
a departure from the .original cause of action a s  to warrant the 
dismissal of the action, and a s  the two demands arose out of the 
same transaction they might be determined in the same action; (2) 
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tha t  the contract to reimburse the expenditures for improvements, 
etc., was not within the operation of the Statute of Frauds; (3) 
in  a n  action for specific performance, where the defendant denies 
the equity of the plaintiff, after a trial upon the issues joined, a 
tender of deed and demand for payment of purchase money comes too 
late. Houston v. Sledge, 640. 

When married woman cannot repudiate, 71. 

Express and implied, 380. 

When and how affected by usurious element, 99. 

When superseded by devise, 145. 

When common carrier liable on special contract, 239. 

For reissue of county bonds, 532. 

COUNSEL. 
Neglect to secure, when not excusable, 461. 

COUNTY. 
Liability for support of pauper, 520. 

COUNTY COMMISSIONERS. 
When board may appoint to vacancies, 629. 

CROPS. 
Mortgagee entitled to, when, 261. 

CRUELTY TO ANIMALS. 
Indictment for, 702. 

COSTS. 
1. The prevailing party in a n  action may be adjudged to pay the costs 

incurred in  a n  unsuccessful attempt to  enforce his judgment. Norris 
v. Luther, 196. 

2. A trustee, a s  against those for whose benefit the trust is created, 
will be allowed to apply so much of the fund to the payment of 
costs and expenses, including counsel fees, a s  may be necessary to  
protect it ,  but he will not be allowed such disbursements against one 
who establishes an adverse title to the property. ChemicaZ Go. u. 
Johnson, 223. 

3. Where, in  a n  action brought to recover possession of land, to which 
title was derived under execution sale, the defendant set up a n  
equitable defense, and asked, as  affirmative relief, that  the sale be 
set aside upon the ground that the judgment upon which the execu- 
tion was issued was dormant, and for irregularities i n  the sale, 
which relief was granted, but i t  was made to appear from the 
contention of the parties, that  the judgment, though dormant, was 
a lien upon the land:  HeZ&, that the plaintiff, having failed in his 
original cause of action, was not entitled to recover costs. Czcrrie v. 
CZarlc, 321. 
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COSTS-Continued. 
When in discretion of court, 461. 

Witnesses, 516. 

Clerk not entitled to cost for entering judgment of lzolle prosequi, 711. 

DAMAGES. 
1. Where a railroad company in constructing its road crossed the "lead 

ditch" of an adjacent tract; and in consequence of the erection of 
its necessary embankments and cutting of side ditches, the lead 
ditch was unable to  carry away the excess of surface water, which 
overflowed the adjacent lands, and i t  appeared that  the land so used 
had been properly condemned and damages paid to the owner: 
Held, that  the company was not liable for the damages thus produced. 
Bell v. R. R., 21. 

2. The measure of damages, in  a n  action for the conversion of property 
seized under execution, cannot exceed the amount of the executions, 
principal, interest and costs, which were entitled to  be satisfied 
therefrom. Penland v. Leatherwood, 509. 

3. I n  a n  action by a woman for slander, for words alleged to have been 
spoken, amounting to a charge of incontinency, the plaintiff may, 

. in  the absence of proof of actual special damages, recover com- 
pensatory damages; and upon proof that  the words were spoken 
with malice, o r  that  the conduct of the defendant was marked by 
gross and wilful wrong, or was oppressive, vindictive damages may 
be awarded. Bowden v. Baizes, 612. 

4. I n  such action i t  is not necessary that  the complaint should allege 
that the words were "wantonly and maliciously" uttered. Ib id .  

Quantum of damages recoverable for wrongful entry upon and condemna- 
tion of land by railroad, 526. 

Measure of for breach of guardian bond, 541. 

When railroad liable for land for right of way, 617. 

DEADLY WEAPON. 
Indictment for assault with, must describe, 713. 

DECLARATION. 
Of testator, when competent, 594. 

DECREE. 
When and how impeached, 366. 

DEED. 
1. A conveyance made with an intent to defraud creditors, is nevertheless 

valid against the maker and all others, except creditors and those 
who purchase under a sale made for their benefit; and until the 
title thus conveyed is divested by some proceeding instituted by the 
creditors, i t  is sufficient to support a n  action for the recovery of the 
land and damages for its detention. Naunders v. Lee, 3. 
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2. A purchaser for a valuable consideration, and without notice from a 
fraudulent grantee, acquires a good title against the creditors of 
the fraudulent grantor. Ibid. 

3. The party who alleges fraud in the execution of a deed, m u ~ t  prove 
i t ;  and upon the production and proof of the deed, the burden i s  
upon him who assails i t  to prove the facts which may vitiate it. Ibi& 

4. A deed made by a married woman under twenty-one years of age i s  
voidable, though executed with al l  the formalities required by the 
statute. Epps u. Flowers, 158. 

5. The presumption of the ratification of a voidable deed by long acquies- 
cence, will not arise against a woman under the disability of 
coverture. Ibid. 

6. B. conveyed to C, all his interest in a tract of land, together with all  
his interest in certain mills, and his "right to erect dams . . . a t  
said mills, with all and singular the hereditaments and appurtenances 
thereunto belonging," and covenanted to warrant and defend al l  his 
right, title and interest therein in" and to said granted premises, 
with the said hereditaments and appurtenances forever: Held, that 
the deed conveyed all the easements appurtenant to the lands and 
mills a s  they existed a t  the time of its execution, and the vendee 
could maintain an action upon the covenant of warranty for dam- 
ages from failure of title to and eviction from such easement. 
Bowling v. Burton, 176. 

7. A plaintiff, in  the same action, may unite a demand for the re- 
execution of an unregistered lost deed and for the possession of the 
land embraced therein. Jennings v. Reeves, 447. 

8. Parol evidence, from the necessity of the thing, is competent to prove 
the contents and execution of a lost unregistered deed. Ibid. 

9. A vendor and vendee may rescind a.conveyance of land, before a .  
probate and registration thereof, by a return of the consideration and 
surrender of the deed, ~rov ided  third ~ a r t i e s  have not acauired a n  
interest in the estate o P  the vendee. 16id. 

10. The statute-ch. 147, Laws 18%-in relation to the registration of 
deeds has no application to lost or destroyed deeds. Ibid. 

11. The statute-Laws 1885, ch. 148-in relation to the registration of 
deeds, etc., will be construed in accordance with the principles 
adopted in the construction of the other statutes-The Code, secs. 1254 
and 1275-in respect to deeds in trust, conditional sales, etc., Francis 
v. Herren, 49T. 

12. The failure to  register the instrument does not make i t  void, or 
authorize creditors to treat it  a s  such in a collateral proceeding, 
but only when it is  interposed against any proceeding they may 
institute to subject the property to the satisfaction of their debts will 
i t  be declared a nullity. Ibid. 

13. Where B. entered upon a tract of land under a deed which conveyed 
but a life estate in  consequence of the omissions of the necessary 
words to pass the fee--there being no proof that  any estate was 
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reserved to the grantor-but he and his vendor had been in the open, 
notorious and continuous possession thereof, claiming to fixed boun- 
daries for more than twenty years, the title being out of the State: 
Held, that he thereby acquired the title in fee, irrespective and 
independent of the life estate passing by virtue of the deed. McAlpine 
v. Daniel, 550. 

Description in grants and deeds, 30, 404. 

Execution of, by married women, 153. 

Reservation of easement in, 408. 

By executor or administrator upon contract of sale by deceased, before 
registration of contract, inoperative, 145. 

DEFAULT AND INQUIRY, 541. 

DEMANU. 
Where a judgment debtor placed in the hands of the jud,ment creditor 

claims and other property to he collected and converted into money, 
and applied to the satisfaction of the judgment, and the creditor 
was shown to have collected the moneys but failed to apply it  a s  
agreed: Held, (1) that  upon the collection of the money a n  appro- 
priation, ipso facto, was made to the judgment, and satisfaction 
thereof should have been entered; (2) and that  no demand was 
necessary t o  be made before the commencement of an action by the  
debtor against the creditor for the recovery of any sums due upon 
such collection. Moore v. Garner, 374. 

When necessary before commencing action, 374. 

DEPOSITION. 
Exceptions to, must be made before trial, 134. 

DEVASTAVIT, 294. 

DISCRETION. 
Of courts in respect to amendment of judgments, records, etc., 490. 

DISTRIBUTION. 
When distributees charged with interest upon purchases, 461. 

DOMICILE. 
As applied to homesteads, 713. 

DRAINING LOW LANDS, 8. 

D U P L I C I n 7  IN INDICTMENT. 
When cured by verdict, 684. 

EASEMENT. 
P. conveyed to E. a tract of land by deed, in which was contained the 

following clause: "With the following reservation, that is  to say, 
the said P. reserves 44 feet for a street, running from the cross street 
down C.'s fence to J.'s fence; then up J.'s fence t o  the street that  
leads down t o  P.'s house": Held, (1) that  this reservation created 
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EASEMENT-Coatinued. 
a n  easement in  P. and his heirs to use the street thus designated, 
and have i t  kept open and unobstructed for their enjoyment; (2) 
that  the reservation was not so vague and indefinite in its terms as  
to  make i t  inoperative. Patton v. Educational Co., 408. 

When deed conveys, 176. 

When not vested in railroad by condemnation, 526. 

ELECTIONS. 
1. The returns of the poll-holders of a n  election, to  the board of county 

canvassers, a re  evidence of the result of such election, but they are  
not conclusive; and if for any reason they cannot be used a s  such, 
any other competent evidence is admissible to show what vote was 
really cast and who was elected. GatZing v. Boone, 61. 

2. Where power is conferred to  open, conduct and declare the result of 
a n  election, the action of those charged therewith in  that  respect 
is final and conclusive until i t  is  reversed by some proper action 
brought to  impeach i t ;  and the courts will not interfere by injunction 
to prevent them from ascertaining and promulgating the result. 
Bynnm v. Comrs., 412. 

3. The election of a person to an office which does not exist, or in which 
there is no vacancy, is a nullity. Rhodes v. Hampton, 629. 

4. The result of an election cannot be collateralljr impeached-this must 
be done by a n  action brought for the specific object. S. v. Cooper, 684. 

5. Where an election is held under Local Option Act in a township, and 
afterwards the name of the township is changed by statute this does 
not have the effect of repealing the Local Option Law therein. Ibid. 

When devisee may elect to take under will or contract, 145. 

EMBEZZLEMENT. 
By servants, indictment for, 730. 

EMINENT DOMAIN. 
1. Upon a n  application to condemn lands for the purpose of drainage, 

the issues of fact raised by the pleadings should be framed and 
settled by a jury; they cannot be raised or considered upon ex- 
ceptions to the report of the commissioners appointed to  assess 
damages. R. R. v. Ely, 8. 

2. The report of commissioners appointed to condemn lands and assess 
damages for  the purpose of drainage is, like the verdict of a jury, 
conclusive of the facts therein ascertained, until set aside. Ibid. 

3. The charter of the Western North Carolina Railroad Company does 
not give i t  the right t o  enter upon (without the consent of the owner) 
and appropriate a yard, garden or dwelling-house for the purpose 
of i t s  road; and when such entry or appropriation is  made, the 
owner may maintain a civil action for the trespass, and is not 
compelled to  resort to the statutory remedy provided for condemna- 
tion of lands. Fore 9. R. R., 526. 
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EMIR'ENT DOJIBIN-Continued. 
4. Nor will a recovery in such action vest in  the corporation any easement 

or property in the premises. Ibid. 

5. I n  such action the plaintiff is confined to such damages as  may have 
been done to the Fund whAle i n  his possession; and evidence of extra 
hazard to the dwelling of plaintiff from fire because of its proximity 
to  the road is not competent. The same rule is  applicable to the 
measure of damages in  an assessment under the statutory remedy. 
Ibid. 

6. The Carolina Central Railroad Company, by virtue of the statutes 
under which it was organized, and the titles acquired under the 
judicial sales of the Wilmington and Charlotte Railroad Company, the 
Wilmington, Charlotte and Rutherfordton Railroad Company, and 
the Carolina Central Railway Company, because the owner of all 
the rights, powers, privileges, etc., of those corporations, and likewise 
became liable for all damages and assessments on account of the 
appropriation of lands of individuals for  the right of way. Hendrick 
u. R. R., 617. 

7. Although the right of way was located by one of the preceding com- 
panies in  1856 on a tract of land, and work was done on adjacent 
lands, but the road was not flnished more than two years before 
action began by the land-owner for damages, such owner was not 
barred of his remedy for compensation, notwithstanding he may 
have acquired .his title since the location. Ibd,d. 

8. T'he land-owner will be entitled to  have included in his assessment 
damages for injuries to lands adjoining those upon which the railroad 
is  constructed. Ibid. 

Effect of condemnation of land upon damages subsequently accruing, 21. 

ENDORSEMENT. When subject to equities, 234. 

ENTRY AND GRANTS. See Grants. 

EQUITY. See Merger of Legal and Equitable Title, 149. 

ESTOPPEL. 
When obligors on official bond estopped, 109. 

When parties a re  estopped by judgments, etc., 558, 579. 

When persons, not parties to record, estopped thereby, 206. 

EVIDENCD. 
1. Where the issue in an action to recover land was, whether the 

defendant had been in adverse possession for a sufficient time to 
ripen his title and defeat a recovery, i t  was competent for the 
defendant to  show, as  a part of res geste and explanatory of the 
character and extent of his possession, that  one under whom he 
claimed had expelled a third party from the disputed land, and his 
accompanying declaration that the land belonged to him. Bunch 9. 

Bridgers, 58. 

2. Where a part of a conversation is offered in evidence the whole of it, 
so f a r  as  i t  is pertinent to the inquiry, should be admitted. Ibid. 
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EVIDENCE-Cofitinued. 
3. One who attests a will a s  a subscribing witness is  not made incom- 

petent to testify to the execution thereof, by reason of the fact he 
is a devisee of legatee. Pester v. CoZMns, 114. 

4. An executor or administrator cum testamento anmemo, who is also a 
subscribing witness to a will, is competent to testify to the execution 
thereof; and the same rule applies to one who was competent a t  
the time of the making of the will, but subsequently acquired an 
interest therein. Ibid. 

5. Evidence a s  to handwriting, founded on a comparison of hands, is 
inadmissible. Fuller v. Fom, 119. 

6. I t  is not competent, upon an issue involving the genuineness of a paper- 
writing, to submit others, proved or admitted to be genuine, t o  the 
inspection of the jury for purpose of comparison. Ibid. 

7. Where, in  a n  action to set aside the judgment in  a former suit for 
fraud, proof was offered tending to show that  the maker of a deed 
in trust (which was the foundation of the judgment) was insolvent, 
that  the debts secured was not b o ~ a  ficZe, that  part of the property 
was perishable, and the debtor was permitted to  retain possession, 
that  the parties secured were members of a family, and that  the 
administrator of the debtor, who was a party to  the suit, was also 
a relative, and knew all the parties, and had an opportunity to 
ascertain the facts, but made no resistance: Held, to  be evidence, 
and strong evidence, to go to the jury on the issue of fraud. Glover 
Flowers, 134. 

8. The objection, that  there is no evidence, or not sufficient evidence, to  
warrant a verdict, should be made when the testimony is all in, and 
the court should be requested to so instruct the jury; but if there 
is any evidence, and i t  is  permitted to go to the jury without objec- 
tion, the verdict will not be disturbed by the Supreme Court. Sugg 
v. Watson, 188. 

9. Upon a n  issue of the value of a particular tract of land, it is com- 
petent to admit the opinion of a witness founded upon a comparison 
with his knowledge of other lands in the vicinity. Morrison v. 
Watson, 332. 

10. Where the lapse of time is pleaded in bar of an action, the burden is 
on the plaintiff to  show that  the action was commenced within the 
period permitted by the statute of limitations. Moore v. Gamer, 374. 

11. The testimony offered on the trial in this action furnished evidence to  
go to the jury that  there was negligence on the  part of the defendant; 
that  the injuries were not the result of a mere accident, and that  they 
were not produced by the contributory negligence of the plaintiff. 
Wallace v. R. R., 4%. 

12. Where a party to  a n  action against the representatives of a deceased 
person is  examined a s  a witness by such representatives in  respect to 
any transaction or communication with the deceased, his testimony in 
reply or explanation must be confined to the particular matters called - 
out by the adversary party. N d t h  a. Smith, 461. 
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EVIDENCE-Continued. 

13. More proof than a mere preponderance of evidence is necessary to war- 
rant  the courts in attaching a par01 trust to a legal estate, or to con- 
vert a deed, absolute upon i ts  face, into a security. BurnrnerUn v. 
Cowles, 473. 

14. Where, upon the trial of a n  action, a part of the original record of 
another cause in the same court is offered upon proof that the papers 
so offered were found among the files, the other party is entitled to 
introduce other original papers in  the same cause, without further 
proof of their authority than their obvious connection with the cause, 
and that  they were produced from the place where such papers should 
be kept. Anthony v. Estes, 541. 

15. A letter written by one who was sued with another as  partner, and 
which had the alleged firm name subscribed, and which referred to the 
subject of the controversy, although addressed to a third party, is com- 
petent upon an issue as  to the existence of the partnership. Zaohary 
v. Phillips, 571. 

16. Where the existence of the partnership was denied by both persons who 
were alleged to constitute it, but one admitted the contract sued on, 
but pleaded payment: Held, that  the issue in respect to the existence 
of the partnership being found against defendants, the rule imposing 
the burden of proving payment, upon him who pleaded it  was appli- 
cable to both. Ibid. 

17. Where one party was permitted to introduce evidence impeaching and 
contradictory of that  given by witnesses for the other, and the  latter 
was allowed to recall the assailed witnesses and examine them again 
upon the controverted matter: Held, that any error in  admitting the 
contradicting evidence was removed by the opportunity for regxami- 
nation thus given. Patterson v. Wilson, 594. 

18. The admission of immaterial evidence is not ground for  a new trial, 
though incompetent, unless it appears that  i t  did or had a tendency 
to prejudice the party complaining. Ibid. 

19. While under some circumstances the declarations of a testator are  
competent upon the question of the f a c t m  of the will, they a re  not 
competent upon the question of the interpretation of the contents of 
the will. Ibid. 

20. A witness who is excluded, under section 590 The Code, from testify- 
ing to any personal communication or transaction with a deceased 
person, may, nevertheless, be competent to  testify what he saw the 
deceased do, or to any fact which does not include a personal trans- 
action or communication. McCall v. Wilson, 5M. 

21. While maps of a survey not made in pursuance of an order of the court 
are  inadmissible as  evidence per se, they may be used by a witness 
under examination to explain and elucidate his testimony. Dobaon V. 

Whiamhant, 645. 

22. Objections to incompetent testimony must be made in apt  time, other- 
wise a verdict thereon will not be disturbed. Wiggins v. Guthrie, 661. 

23. Upon the trial of a n  indictment fo r  the larceny of a horse there was 
testimony tending to show that the horse was stolen a t  night; that 
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the defendant lived near;  that  he and m e  S. were seen in the vicinity 
the day previous ; that tracks leading from the stable from which the 
horse was stolen, accompanied by those of one person, joined the 
tracks of another and a mule in  a road near by;  that  the next day- 
the horse and a mule were seen in the  possession of S. some twenty 
miles distant, where the defendant met him, and without inquiring a s  
to where the horse and mule were obtained, or for what purpose they 
were being taken away, agreed to assist in conveying them to a distant 
point, and did aid in  removing them: Held, to be sufficient evidence 
t o  be submitted to the jury to  be considered upon the question whether 
the defendant had stolen or aided in stealing the property. S. v. 
Goings, 706. 

24. Where the testimony tended to show that  money was missing from a 
drawer of a bureau in a bed chamber; that  the drawer was usually 
locked, but frequently was not thus secured; that the domestic ser- 
vants of the family had access to the chamber; that  the  defendant 
was a journeyman carpenter, and had often been employed upon jobs 
about the house and was familiar with its construction and knew 
where money was kept; that on one occasion, when not employed a t  
work, he was discovered in a n  unoccupied chamber, behind the door 
and a box in such a position tha t  he could observe the door of the 
room in which the money was deposited; that  upon being discovered, 
he said he had come to get a balance due for work; that  there was 
nothing so due him, and that  there was found on his person a key 
which would unlock the drawer in which the money was deposited: 
Held, that  while none of these circumstances, standing alone, were 
sufficient evidence of the defendant's guilt, yet, when taken together 
and a s  a whole, they did constitute evidence which was properly sub- 
mitted to the jury upon the question of the intent with which de- 
fendant entered the house. S. v. Christmas, 749. 

25. Where, upon a trial for  murder, it was shown that  the prisoner and his 
brother went to the house of deceased (their father) in his absence, 
when prisoner complained to deceased's wife of the conduct of a 
younger brother and threatened to whip him if his father did not, and 
also expressed bad feeling toward his father;  that  prisoner and his 
brother then sharpened their knives, when the latter said, "Some one 
will be surprised tonight," to which prisoner assented; that they re- 
mained until the father arrived, when a n  altercation began between 
him and the prisoner, resulting in  a combat in  which the father was 
killed by a s tab;  that  there was conflicting evidence as  to the circum- 
stances of the fight, and whether the prisoner acted in  self-defense, 
or whether he struck from malice or from heat of passion; and it 
further appeared that  he uttered heartless expressions toward his 
father after the fatal blow: Held,  (1) that the declaration of the 
brother to  the prisoner while sharpening the knives was competent; 
(2) that  it was not error in  the court to  instruct the jury, after hav- 
ing charged them in respect to  the law of self-defense and man- 
slaughter, that  if the provocation was slight and the ljrisoner used 
excessive force, out of all proportion to the provocation, the prisoner 
was guilty of murder. S. v. Ellis, 765. 
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EVIDENCE-Continued. 
26. Exceptions to evidence taken by depositions should be passed upon 

before trial. Glover v. Flowers, 134. 

Parol not admitted to explain contract, when, 17. 

Of the result of an election, 61. 

When letter evidence to go to the jury on the question of fraud, 122. 

Parol competent to  prove contents and execution of lost or unregistered 
deed, 447. 

Admission of irrelevant evidence not ground for new trial unless appellant 
prejudiced thereby, 690. 

In  bastardy, when wife competent witness, 734. 

When recitals in tax deeds under tax sales, not, 35. 

Of declarations of devisor as  to kindly relations with devisee, 114. 

Of fraud, what is, 184. 

Of meaning of scientific words and peculiar terms in contracts, compe- 
tent, 170. 

When par01 competent to  ascertain contract, 223. 

Burden upon party who alleges fraud in execution of deed, 3. 

When on purchaser a t  execution sale, 332. 

In  judgment by default, as  to amount, 541. 

In  allegation of fraud, 263. 

EXCEPTIONS. 
To allotment of homestead and exemptions, where filed, 369. 

To referee's findings of fact, not reviewable, 461. 

EXECUTION. 
1. Where the cause of action alleged was that the plaintiff became entitled 

to the possession of personal property sued for by virtue of the levy 
of executions issued to him as  a n  officer: Held, not to  be necessary 
to  set forth in the complaint the process under which the seizure was 
made. Penland v. Laatherwood, 509. 

2. When a levy is made upon personal property the officer making the levy 
thereby acquires a special property therein, which he holds for the 
purpose of satisfying the execution in his hands, and after that has 
been done he should apply the remainder of the proceeds of the sale 
to  the satisfaction of other executions in his hands a t  the time of the 
sale. Ibid. 

3. If personal property has been seized by one officer under execution, 
another offlcer, having executions also, may make a second or con- 
structive levy, by going to the property and endorsing his levy on his 
process, but he has no right to take possession until the first levy is  
satisfied; but i t  is the duty of the first officer, having notice of the 
subsequent levy, to apply any surplus proceeds of his sale to the 
executions so afterwards levied. Ibid. 
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EXECUTION-Qo%tiwwd. 
4. Where there has been more than one constructive levy they should be 

paid off in  the order of the time they were made. Ibid. 

EXECUTION DEBTOR. 
Effect of payment to sheriff or other officer, 538. 

EXECUTION SALE. See Sale, Execution. 

EXECUTOR AND ADMINISTRATOR. See Administration. 

EXEMPTION. 
1. The words "a resident of this State," employed in the Constitution- 

Article X, see. 2-in rcspect to homesteads, have a more restricted 
meaning than that usually given to domicile; to  entitle a person to 
the constitutional exemption he must be a n  actual and not a con- 
structive resident. Lee u. Moseley, 311. 

2. Where the facts show a n  actual removal from the State, even for a 
definite period, the person so removing ceases, so long as  he remains 
absent, to  be "a resident of the State," in  respect of his right to a 
homestead, although he may have had the intent to return and resume 
his residence therein. Ibid. 

3. I t  is essential to the validity of a sale under execution issuing upon a 
judgment founded on a debt originating before the adoption of the 
constitutional provision for a homestead that  a homestead be allotted 
to the execution debtor, unless i t  clearly appears that, a t  the time of 
the sale, the debtor did not own lands subject' to  execution of the 
value of one thousand dollars. Morriswn u. Watson, 332. 

4. I n  such case the homestead should be allotted and the excess, if there 
be any, should be first sold, and if that  is not sufficient to satisfy the 
execution, or if there be no excess, then the lands embraced in the 
allotment may be sold. Ibid. 

5. The onus is on the purchaser a t  execution sale to  show that  a t  the 
time thereof the debtor did not own real property of the value of one 
thousand dollars. (DAVIS, J., dissenting.) Ibid. 

6. Exceptions to  the allotment of a homestead or personal property exemp-. 
tions, in  all  cases, must be filed in  the office of the clerk of the 
Superior Court of the county where the allotment is  made, together 
with a transcript of the allotment or appraisement. McAuley v. Mor- 
ris, 369. 

7. A constable t o  whom an execution from the court of a justice of the 
peace has been delivered may summon appraisers and administer to 
them the prescribed oaths. Ibid. 

8. The return of the appraisers of personal property exemptions should 
be made t o  the clerk of the Superior Court, but a n  allotment is not 
vitiated by making i t  returnable to  another place. The court has 
power t o  direct the return shall be made to the proper office, and i t  
should exercise that power instead of dismissing the proceeding for 
defect in  the return. Ibid. 

9. An allotment of the homestead or personal property exemption cannot 
be attacked collaterally by the judgment debtor, or any one claiming 
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EXEMPTION-Coatinued. 
under him. If he is dissatisfied therewith, he must present his ob- 
jections in the manner prescribed by the statute-The Code, sec. 519. 
Welch v. Welch, 565. 

When may be asserted against creditor or vendor, 181. 

When wife's right to  homestead arises, 382. 

When agreement of mortgagee, not to sell, not binding, 634. 

When judgment enforced after homestead right ceases, 559. 

FACT. 
Finding of, by referee, when conclusive, 86. 

Finding of, by judge, in arrest and bail, 273. 

FALSE PRETENSE. 
Indictment for, 741, 

FEES. 
Clerk not entitled to for entering nolle prosequi, 711. 

FELONIOUS ENTRY O F  BUILDING, 749. 

FENCES. 
An erection, consisting of posts, nine or ten feet apart, on which near the 

top were nailed slats, placed along the side of a road and separating 
i t  from a cultivated field, but which did not connect with any other 
fence or protection from such field, is not such a fence or enclosure 
a s  is protected from injury by section 1062, The Code. B. v. Roberts, 
744. 

"FIDUCIARY CHARACTER." 
Of debts excepted from discharge under Federal Bankrupt Act, 443. 

FISHERIES. 
1. The Legislature has complete authority to regulate the manner of exer- 

cising the common right of fishing in the navigable waters within this 
State, and to make provision for the removal of any obstruction and 
nuisance thereto. Rea v. Humpton, 51. 

FORGERY. 
1. Section 5418, Rev. Stat. U. S., providing for the punishment of those 

who shall forge or counterfeit "any bond . . . or other writing ' 

for  the purpose of defrauding the United States," is confined to frauds 
attempted to be perpetrated against the Government, and does not em- 
brace securities held by banks or individuals against other business 
corporations or individuals; nor does it  extend to forgeries made with 
the intent to  deceive a Federal bank examiner, where it does not 
appear that  the Federal Government has any pecuniary interest in the 
matter. 8. v. Cross, 770. 

2. Upon the trial of a n  indictment for forgery against the president and 
cashier of a bank, wherein i t  was charged the defendants forged and 
uttered certain bonds and deposited them a s  assets of the bank : Held, 
that  evidence of the ownership of the stock of the bank and its finan- 

634 



INDEX. 

FORGERY-C~mtinued. 
cia1 condition a t  and prior to the time of the alleged forgeries was 
incompetent, the only inquiry being as  to  the perpetration of the 
forgery and the intent to  defraud; and that it was unnecessary to  
allege or prove that  any particular person was defrauded. Ibid. 

3. If a forgery is committed with a present intent to defraud, the offense 
is complete, whether it is successfully consummated or not; and it is 
not essential that any advantage was anticipated to  accrue t o  the 
person charged. Ibid. 

4. Where the paper-writing alleged t o  be forged is such in appearance that  
i t  may, from its nature, or in  the course of business, deceive another 
person, the offense 'of forgery is complete. Ibid. 

5. Where the alleged forged instrument has the names of two or more 
persons affixed, it is sufficient if one of them is proved to have been 
forged. Ibid. 

# 

FORFEITURD. 
1. Forfeiture of a n  estate once vested will never be presumed. Land Co. V. 

Board of Education, 35. 

2. An estate in  lands did not become forfeited for  failure to  list and pay 
taxes under chapter 36, Laws of 18112-43, until the State, or i ts  repre- 
sentatives, had the facts, upon which the forfeiture depended, de- 
termined by some proceeding in which the grantee might be heard, 
or put  upon notice, that  the forfeiture was claimed; but now, under 
that  act a s  amended, section 2522 of The Code, the State Eoard of 
Education may assert i ts title, by reason of the forfeiture, by taking 
possession of or causing the lands to be surveyed. Ibid. 

3. A forfeiture will not be enforced against a purchaser for value, who 
had no notice of alleged default of those under whom he claims. Ibid. 

When principal forfeited by usurious element in bond, 99. 

FORMER CONVICTION AND ACQUITTAL. 
When a n  offense is a necessary element and constitutes a n  essential part 

of another offense, and both a r e  in  fact one transaction, a conviction 
or acquittal of one is  a bar  to  the prosecution of the other. 8. u .  
Cross, 770. 

When acquittal of prindpal may be pleaded in bar by accessory, 719. 

FRAUD. 
A person may be arrested and held to  bail for a fraud committed af ter  

the contracting of the debt-e. g., by concealing property, or other 
devices for  defeating the creditor. Powers v. Davenport, 286. 

Conveyance to defraud creditors valid inter partes, 3. 

Remedy when judgment is rendered fraudulently, 48. 

Evidence of fraud in deed of trust, 134. 

I n  conduct of action, how remedied, 366. 

When not presumed by property remaining in mortgagor's possession, 26.3. 
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When contract for sale of land void under Statute of Frauds purchaser 
will be protected a s  to improvements, 422. 

GRANTS. 
1. A description in a grant a s  "a tract of land, containing 67% acres, 

lying and being in the county of Currituck, known by the name of 
Walker's Island," was followed by a further and particular descrip- 
tion, giving beginning and the courses and distances of the various 
lines, which did not include all  the land on Walker's Island: Held, 
that  the specific descriptions by metes and bounds must prevail over 
the general designation, and only the lands embraced in the former 
passed by the grant. Carter v. White, 30. 

2. The remedy provided by The Code, secs. 2785 and 2787, for persons 
aggrieved by the issuing of grants is only available to a senior against 
a junior grantee. Ibid. . 

3. The section of The Code (1279) extending the time within which 
grants, etc., might be registered, went into operation on 2 March, 
1863-the date  of the passage of The Code-and consequently there 
was no prriod intervening between the expiration of two years from 
the enactment of the Extending Act of 1881 and November, 1883, in 
which grants and other instruments requiring registration might not 
be registered. McCall v. Wilson, 598. 

4. An injunction will not be granted to restrain the issuance of a grant, 
upon the ground of irregularity in the entries upon which it is to be 
based, upon the application of one who has not title himself to  the 
premises, especially where it appears that  whatever interests the 
parties may have, may be, without prejudice, presented and de- 
termined in an ordinary action to t ry  the title. Brem v. Houck, 627. 

GUARDIAN AND WARD. 

1. A guardian qualified in July, 1876; his ward came of age in  September 
following ; the guardian died without having settled his trust or mak- 
ing any of the returns required; in  1887 the ward made a demand 
upon, and brought suit against, the sureties on the bond: Held, that  
his action was barred. Norman v. Walker, 24. 

2. Actions upon the bonds of guardians, administrators, executors and col- 
lectors must be brought in  the name of the State. Ibid. 

3. Judgments upon bonds of guardians, administrators, etc., should be for 
the penalty of the bond, to be discharged upon payment of the amount 
of damages assessed, with interest-when i t  is  allowed-from the first 
day of the term a t  which the judgment was rendered. Anthony a. 
Estes, 541. 

4. When the action is upon the bond, the recovery against either the prin- 
cipal or the surety cannot exceed the penalty thereof. Ibid. 

5. I n  a n  action upon a guardian's bond the breach alleged was khat the 
guardian had negligently or collusively permitted the administrator 
of his ward's ancestor to procure a license t o  sell the lands, which had 
descended to them, for assets. There was judgment by default and 
inquiry, and upon the execution of the inquiry i t  was held to be error 



GUARDIAN AND WARD-Continued. 
to  instruct the jury that  the measure of damages was the value of the 
land so sold; i t  was open to the defendants to show that  the lands 
descended to plaintiffs subject to the debts of their ancestor, and that  
the proceeds of the sale had been applied to their discharge. Ibid.  

HANDWRITING. 
Evidence of, when inadmissible, 119. 

HIGHWAYS. 
Action of township supervisors establishing cartways may be appealed 

from, 548. 

Appeal lies from order of county commissioners establishing a road, before 
order is executed, 6%. 

HOMESTEAD. See Exemptions. 

HOMICIDE. 
What provocation will mitigate to manslaughter, 765. 

HUSBAND AND WIFE. 
1. Where the title to  land was acquired by the husband and the marriage 

contracted prior to the adoption of the Constitution of 1868, no pro- 
' vision therein could divest his right to  dispose of that  property in any 
manner he might choose, without the consent of the wife. Cilmore v. 
Bright ,  382. 

2. If,  however, the husband had procured a homestead t o  be allotted 
therein, or a n  allotment had been made in which he acquiesced, then 
the wife's right to  a homestead would have arisen-subject to the 
rights of prior creditors-which could not be divested except by her 
deed duly executed. Ib id .  

When wife competent upon issue of legitimacy of offspring, 734. 

INCONTINENCY. 
What amounts to  charge of, 690. 

INDICTMENT. 
1. Indictments under the Revenue Acts of 1885 and 1887 for selling 

liquors in  quantities greater than one quart should negative the facts 
that  the liquors were of the defendant's own manufacture, and were 
sold a t  the place of manufacture, or were the product of his own 
farm. A. v. Dalton, 680. 

2. An indictment which charges more than one offense in the same count 
is bad for duplicity, and may be quashed for that reason, but if a nol. 
pros. is entered as  to all  but one charge, or the defendant elects to go 
to trial and is  convicted, the defect will be cured. A. v. Cooper, 684. 

3. On the trial of a n  indictment for an assault with a deadly weapon, i t  
is a material fact whether such weapon was in  fact used-among 
other things, to  show the jurisdiction of the court-but how i t  was 
used is not material, and hence it is  not necessary to  allege the par- 
ticular way in which it  was employed. S. v. Murphy, 697. 

637 



INDEX. 

1NDICTMENT-f7o%ti1~ued. 
4. In  charging an offense created by statute, i t  is suRlicient, ordinarily, if 

the indictment follows the language of the statute; but where the 
words of the statute designate by words of general meaning, rather 
than define, the ofYense, the indictment must set forth the acts con- 
stituting such offense. s. v. Watkins, 7@2. 

5. An indictment which charged that the defendant did "knowingly, wil- 
fully and unlawfully torture, torment and act  in a cruel manner to- 
wards a certain animal," without setting out the facts which consti- 
tute such torturing, tormenting or cruel conduct, is defective, and 
should be quashed. Ibid. 

6. Where there are  two counts in  a n  indictment and a general verdict of 
guilty is  rendered, if either count be good, judgment will not be 
arrested. AS. v. Sm,ileu, 709. 

7. It is a general rule that  where two or more offenses arise out of the 
same transaction, a conviction or acquittal upon an indictment for one 
will not be good in bar of that  for  the other, unless the latter is  a 
necessary ingredient of the former, and the defendant might have 
been convicted of it under the first indictment. S. v. Jones, 719. 

8. In  a n  indictment for embezzlement, under section 1014 of The Code, i t  
is  not necessary t o  aver, nor on the trial to  prove, that  the property 
charged to have been embezzled had been committed to  the-custody 
of the defendant, nor any breach of trust or confidence save that  which 
grows out of the relation of the owner and the servant or agent. 
S. v. WiZsoh, 730. 

9. But in a n  indictment under section 1065, i t  is necessary to allege that 
the property was received and held by the defendant in trust, or for 
the use of the owner, and being so held i t  was feloniously converted 
or made way with by the servant or agent. Ibid. 

10. The averment that the defendant was not within the age of 18 years 
is a sufficient negative that he was under 16 years of age. Ibid. 

11. An indictment charged that the defendant, "designing and intending to 
cheat and defraud C., did unlawfully, knowingly and designedly 
falsely pretend that  U. did send him (the defendant) t o  C. after the 
sum of five dollars in money, whereas in truth and in fact the said 
U. did not send him . . . after the said sum of five dollars in  
money ; by means of which false pretense he  ( the defendant) know- 
ingly and designedly did unlawfully and with intent to  defraud, ob- 
tain from C." five dollars, etc.: Held, that  the offense of obtaining 
property by false pretense was sufficiently averred. S. v. Dixon, 741. 

12. An indictment for entering a house with an intent to  commit a felony 
or other infamous crime-The Code, sec. 99f;--is not defective because 
it  charges a n  intent to commit more than one offense. S. v. Christ- 
mas, 749. 

For slander of innocent woman, 690. 

For assault with deadly weapon, 713. 

Cannot be changed by consent, to  another offense, 719. 
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An injunction will not be granted restraining a trustee from selling lands 
conveyed to him by a debtor to indemnify a surety, where it appears 
that in a former action, having the same object, a consent decree was 
made dismissing it, and wherein there was an agreement that  the 
trustee should sell if the debt was not paid by a day fixed, although 
the terms of the deed might not have originally conferred a power of 
sale without the intervention of the court. Brower u. Buzton, 419. 

When granted, 360. 

To prevent promulgating result of election, 412. 

Undertaking given on granting a n  injunction fixed by judge is con- 
clusive, 412. 

When not granted to  restrain issuance of grant, 627. 

INSTRUCTIONS. 
When special, should be asked, 188. 

INSURANCE. 
1. D. made a n  application for a policy of insurance upon his life, three- 

fourths of which was to be payable to  M., whom he alleged in the ap- 
plication to be his first cousin, and the remainder to his wife. Before 
delivering the  policy, the company informed D. that  M. did not have 
in insurable interest in his life, unless he was indebted to M. and was 
dependent upon him for  support, in reply to which the applicant 
wrote, "M. is both a creditor and a friend, upon whom I am depend- 
ent." Thereupon the policy was delivered, promising to pay "M., a 
creditor, $2,250," and the wife $750. The policy contained a clause 
stipulating that  all  statements made in the application were deemed 
material, and if any of them were false, or if any material fact was 
suppressed the contract should be void. M. was a creditor of D., but 
the latter was not dependent upon him. In  a n  action to enforce the 
contract the company alleged that  the policy was procured by false 
and fraudulent representations, and offered the letter of D., in  respect 
to  his connection with M., in evidence as  a part of the contract: Beld, 
(1) that  the letter was not a part of the contract, but was evidence to  
go to the jury upon the question of f raud ;  (2) M. being a creditor of 
D. gave him a n  insurable interest in the former, and whether D. was 
dependent upon M. became immaterial, and a false representation in 
that  respect did not avoid the contract; (3) the opinion and belief of 
an officer of the company as  to the reasons which induced the issu- 
ance of the policy were irrelevant and incompetent. Mace u. Life 
Association, 122. 

INTENT. 
As affecting domicile, 311 

INTEREST. 

~ f f e c t  of usurious interest in  contract, 99. 

When executors and administrators will not be charged with, 461. 

When distributees will be charged with, 461. 
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ISTERLOCUTORP ORDERS. 
Appeals from, when and when not reviewable by Supreme Court, 181. 

INTERSTATE COMMERCE. 
Ordinance of town taxing railroad track running through is not tax 

upon, 404. 

ISSUES. 
1. Where immaterial issues a re  by consent submitted to the jury with 

others which are material, and it can be seen that  the immaterial 
ones do not affect the proper ones, nor mislead the jury the verdict 
will not be set aside, but judgment should be entered upon the finding 
upon the material issues, though that  upon the others is inconsistent. 
Gatling v. Boone, 61. 

2. Issues are  not required t o  be in  any particular form, but they should 
be so framed as  to  clearly present the controverted facts. Mace v. 
L i f e  Association, 122. 

3. The submission of a n  immaterial issue, unless i t  can be seen i t  misled 
' 

the jury, is not ground for a new trial. Ibid. 

4. Where the parties agree to the submission of an issue, they will be con- 
cluded by the verdict, though the issue may not be such a s  ought to  
have been submitted. Chemical Co. v. Jolznson, 223. 

I n  compulsory reference, when tried by jury, 248. 

Appeal will not be coilsidered if transcript does not show, 589. 

JOINDER OF ACTIONS. See Actions. 

JUDGE. 
Discretion of in  reference to amending record, 490. 

JUDGE'S CHARGE. 
1. Where there was a dispute between counsel a s  to  whether there was 

evidence introduced on a controverted point, and the court could not 
remember how the fact was: Held, that  i t  was not error to tell the 
jury that they might determine whether there was such evidence 
before them, and if there was they might consider it. Glover u. 
Plowers, 134. 

2. If there is no material conflict in  the evidence offered upon the trial of 
a n  issue, it  is not erroneous to instruct the jury that, if believed, a 
verdict should be rendered accordingly. Chemical Co. v. Johnson, 223. 

3. Where the defendant pleaded payment to  an action upon a note, and 
offered evidence tending to show that  such payment was made by 
another party, for his benefit, by the sale and delivery of certain 
property, but this was denied by the plaintiff, who alleged that  the 
sale of the said property was an independent transaction, and had no 
connection with the note: Held, that  an instruction to the jury that 
such a sale and delivery could not be considered a s  a payment on the 
note, unless the plaintiff so expressly agreed, was erroneous ; .and that 
the jury should have been instructed that, if they were satisfied by a 
preponderance of the proof that  there was a n  imp6ied agreement that 
the property was to be so applied, they should find for the defendant. 
Grifltt v. Pet ty ,  380. 
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JUDGE'S CHARGE-Contiwed. 
I 
I 

4. Where the plaintiff deduced his title from a grant issued in 1815, and 
the defendant from one issued in 1817, and one of the deeds forming ! the chain of plaintiff's title, dated in  1870, called for the lines of the 
land claimed by the defendant: Held, that  in  the absence of any 
evidence of adverse possession on part of the defendant, and there 

I being conflicting evidence a s  to  the location of the lines, i t  was not 
I error in the court to  refuse to  instruct t h ~  jury that the plaintiff's 
I 

claim was confined to the lines of defendant's lands; but a n  instruc- 
tion that, a s  he claimed under the grant of 1815, the lines thereof 
were the ones to  determine the controversy, was proper. Dobson v. 
Whisenhant, 645. 

Reading opinion of Supreme Court on same case in a former trial, when 
error, 454. 

JUDGMENT. 
1. A judgment rendered by a justice of the peace'becomes dormant a t  the 

expiration of a year from its rendition: and docketing it  in the 
Superior Court after that  period does not restore i ts  vitality; it can 
only be revived by a new action before a justice of the peace. Wood- 
a rd  v. Paxton, 26. 

2. Judgments are  conclusive against a l l  parties thereto until they are  
duly reversed or set aside for fraud or irregularity. Spivcy v. Har- 
rall, 48. 

3. Where the action or proceeding, in which a judgment has been ren- 
dered, is ended, the remedy for any fraud therein is  by an independent 
action, but where i t  is sought to  be avoided for irregularity, the 
remedy is by a motion in the cause. Ibid. 

4. It is suggested that  the proper way to make the defense of another 
judgment for  same cause of action available, is to offer the record 
in  evidence to  the jury, leaving the court to instruct them as to the 
effect. McElwee v. Blackwell, 192. 

5. Where the court has jurisdiction of the subject-matter and the parties 
to  an action, its judgment therein is conclusive until reversed on ap- 
peal or vacated by the judgment i n  some proceeding instituted di- 
rectly for that  purpose; i t  cannot be attacked collaterally. McIver v. 
fltephevbs, 255. 

6.  While any person having a n  interest in  the subject may attack col- 
laterally a judgment which is void, or may move to strike i t  from 
the records as  a nullity, yet the general rule is that, only parties to the 
action will be heard to  assail a judgment or record for  irregulavity. 
Walton. v. McKeseon, 428. 

7. A judgment by default and inquiry is conclusive a s  to the plaintiffs' 
right to  recover something upon his assigned cause of action, but i t  
leaves open the question of the amount to which he may be entitled; 
and upon that issue the onus is upon him. Anthomu v. Estes, 541. 

8. Every defense which was available a t  the time of the rendition of a 
judgment, in the absence of fraud, is conclusively presumed to be 
determined thereby, and the parties a re  estopped thereby so long 
a s  the judgment remains in  existence. ~ o g e r s - v .  ~&msey:  558. 



INDEX. 

JUDGMENT-Cwrtinued. 

9. A judgment was recovered and docketed against W., 1877; thereafter, 
in the same year, he conveyed his lands, of less value than $1,000, 
to purchasers for value; in 1880 W. died, leaving no widow or minor 
children surviving him, and administration was granted upon his 
estate in same year: Eeld ,  (1)  that the judgment was a lien upon 
the lands owned by W. a t  the time of the docketing thereof, subject 
to  his right to  a homestead, and that, upon his death, thc creditor 
might enforce that  lien against the purchasers; and (2) that  an 
action commenced in 1884 to enforce this remedy was not barred 
by the Statute of Limitations. Ihial. 

10. Where, in a former action, in  which plaintiff claimed title to the 
disputed land, under a devise, the only issue was whether the devise 
embraced the tract in controversy, and there was judgment for the 
plaintiff: Held, that  this was a s  conclusive upon the defendant and 
those claiming under him a s  if the title under which plaintiff 
claimed had been put directly in issue; arid that in  a subsequent 
action between same parties involving the title, the defendant was 
estopped to show anything in opposition thereto except that  since 
the former judgment the title had become divested from plaintiff. 
Rickett  v. Nash, 579. 

11. Any error committed or fraud perpetrated in  the conduct of a n  action 
which has regularly terminated cannot be remedied by a motion in 
thc cause, but relief must be sought by a n  action to impcarh the 
former proceedings; and this action is only open t o  the parties to the 
original suit. Mock 9. Coggin, 366. 

12. Where persons who wcre not parties to the original suit are the 
contestants in an issue of fraud alleged t o  havc been perpetrated 
in the course of the progress of the cause, the remedy must be sought 
in  a n  independent action. Ibid. 

13. The court should refuse to give judgment when it appears that the 
offense is not sufficiently charged, even though no- motion in arrest 
is made; and when i t  appears from the record this should havc been 
done, the Supreme Court will, es mero motu, so direct. 8. v. W a t -  
kins,  702. 

When neglect of attorney will entitle client t o  have judgment vacated, 103. 

Of justice of the peace, when void for want of jurisdiction, 184. 

Against personal representatives, when conclusive against heir and 
devisee, 347. 

Upon guardian bond, 541. 

Power of Supreme Court over its own, 78. 

Dormant, may be a lien, and how enforced, 321. 

Satisfaction of, 374. 

In  fie& during term, 490. 

JURISDICTION. 
1. Under the Constitution of the State the jurisdiction of the Supreme 

Court t o  review and revise i ts  final judgments is confined to the 
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power to  rehear, a s  regulated by the statute-The Code, sec. 966; 
Rule 12-and to relieve a party from a judgment rendered against 
him by his mistake, excusable neglect, or surprise. The Code, see. 274. 
Far ra r  v. Staton, 78. 

2. I n  actions i n  the courts of justices of the peace, it is essential that 
the summons shall contain a statement of the sum or  the value of 
the property sought to  be recovered, and a defect in  this particular 
will not be cured by the insertion of the necessary averment in the 
pleadings or other process. Leathers v. Morris, 184. 

3. Without such averment in the summons, the court acquires no jurisdic- 
tion, and any judgment rendered thereon is void, and may be collater- 
ally attacked for that  reason. Ibid. 

4. When, however, i t  is made t o  appear that  the court would have 
jurisdiction if the summons had contained the proper allegation, 
but i t  was omitted by mistake or inadvertence, it may, pending the 
action, permit the necessary amendment. Ibid. 

5. I t  is no ground for  vacating an order of arrest that  the defendant had 
been indicted, tried and acquitted by the courts of another state 
upon the same charge. Powers v. Davenport, 286. 

6. A judge of the Superior Court has  no jurisdiction to  hear and 
determine actions or interlocutory motions and orders therein without 
the county in  which such actions may be pending, unless by the 
consent of the parties thereto. Godwin v. Monds, 354. 

7. The consent necessary to  give jurisdiction to hear in  a county other 
than that  in  which the action is pending must affirmatively appear 
in  the record; and if it does not, the error may be assigned in the 
Supreme Court. Ibid.  

8. Where the judge assigned to hold the courts of a district granted 
a restraining order, with a rule to show cause, returnable on a day 
after the close of the circuit, and before the resident judge of the 
district: Held, not to  be erroneous, and that  the resident judge 
thereby acquired jurisdiction of the matter. Xtith v. Jones, 360. 

9. While the courts of justices of the peace are  not, strictly speaking, 
courts of record, they possess and may exercise many of the powers 
of such tribunals, e. g., they may recall executions improperly issued, 
and cause satisfaction of judgments rendered by them to be entered. 
Bailey u. Hester, 538. 

10. The Superior, criminal and inferior courts have jurisdiction of offenses 
against the Local Option Act. 8. v. Coopw, 684. 

11. Where the indictment charged a n  assault and battery "with a deadly 
weapon, to  wit :  a certain stick, to the great damage of the said," 
etc., but did not set forth the dimensions of the stick, nor the extent 
and character of the damage, and it appeared upon the trial that  
the offense was committed less than six months before the finding 
of the bill: Held, that  the Superior Court did not have jurisdiction. 
S. u. Porter, 713. 
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12. While it  may be the courts of the United States have exclusive juris- 
diction to try and punish the offense of making false entries in  the 
books, etc., of national banking associations, a s  provided i n  Rev. 
Stat. (U. S.), see. 5209, it does not follow that, because such entries 
may have been based npon acts which constitute an independent 
and distinct offense against the laws of a state, the jurisdiction of 
the courts of the latter is  thereby ousted. X. v. Cross, 770. 

13. Therefore, where i t  appeared that  the defendant, a n  officer of a 
national bank, forged certain bonds, etc., with the purpose only to 
deceive the bank examiners of the United Statcs, and entered them 
upon the books of the bank a s  genuine: Held, that  the State courts 
had jurisdiction of the forgery. Ibid. 

When persons, not parties to original suit, are  contestants in  issue of 
fraud, 366. 

Superior Court has jurisdiction of the offense of retailing spirituous 
liquors without license, 728. 

Courts having acquired jurisdiction, may enforce all inquiries, 321. 

JURY. 
Not competent to submit paper-writings to  the jury for the purpose of 

comparison, 119. 

What conduct of, will authorize court to set aside verdict, 761. 

Practice in  respect to  polling, 770. 

JUSTICES O F  THE PEACE. 
What essential to  jurisdiction of, in civil actions, 184. 

Jurisdiction of, 538. 

Power of board in  regard to filling vacancies in office of county treasurer, 
629. 

Judgment of, when dormant, and how revived: 26. 

LANDLORD AND TENANT. 
1. 'A tenant in  possession may exercise any lawful control over the land 

embraced within his lease, in the absence of an agreement restricting 
him, and the landlord has no power to  interfere with such right. 
S. u. Lawson, 717. 

2. Where the defendant had been forbidden by the landlord to enter 
upon land belonging to the latter, subsequently did enter npon a 
part  in  the possession of a tenant upon the invitation of the tenant: 
H e l d ,  that  he was not guilty of a wilful trespass. Ih id .  

Lien of landlord takes precedence of all other liens, 251. 

LANDS. 
When regarded a s  personalty, 399. 

LARCENY. 
What evidence sufficient to go to jury, 706. 

By servants, 730. 
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LEGACY, 584. 

LEVY. See Execution. 
Priorities of, 509. 

LIENS. See, also, Mortgage. 
1. The lien of the landlord for rents, advancements, etc., provided i n  

The Code, sec. 1754, takes precedence of all  other liens. Brewer v. 
Chappell, 251. 

2. An agricultural lien, created to secure advances made to one who is 
in possession of the land as  mortgagor, in the absence of any 
agreement to  the contrary with the mortgagee, is subject to the 
mortgage, and the mortgagor may take the crops to the exclusion of 
the holder of the lien. Ibid.  

3. The constitntional provision for giving to mechanics and laborers liens 
for their work, and the statutes enacted in  pursuance thereof, and 
also giving liens for materials furnished, extend to and embrace 
contractors who do not themselves perform the labor or furnish the 
materials used, but procure it  to be done through the agency of 
others. Lester u. Houston, 605. 

4. The lien giving to sub-contractors by the statute of 1880-The Code, 
sees. 1801-1803-does not supersede that  in  favor of the contractor, 
but only gives i t  a preference to  the extent of the amounts which 
may be du?? the sub-contractor, provided i t  does not exceed the sum 
which may be due the original contractor. Ibid. 

5. It is essential to the validity of a laborer's lien, that  the "claim," 
or notice, which h~ is required to  file, shall set forth, in detail, the 
times when the labor was performed, its character, the amount due 
therefor, and upon what p r o ~ e r t y  i t  was employed; and if i t  is  for 
materials furnished, the same particularity is required. Defects in  
these respects will not be cured by alleging the necessary facts in  
the pleadings in a n  action brought to enforce the lien. Cook u. 
Cobb, 68. 

6. The principle in  equity which will require a creditor having a lien 
on lands, some of which have been sold by the debtor since the lien 
attached, t o  resort to the unsold part before the other can be sub- 
jected to the  satisfaction of his debt, will never be extended so f a r  
a s  to interfere with his rights under his lien, or impose unreasonable 
delay or litigation and expense in the enforcement of his remedies. 
f i a n c i s  v. Herren, 497. 

When dormant judgment is a lien, 321. 

When enforced against purchaser, 559. 

LIMITATIONS, STATUTE OF. 
1. Prior to  the enactment of the statute-now The Code, see. 1433-there 

was no statutory bar to proceedings against the heir t o  subject 
descended lands to the payment of the ancestor's debts. In  this 
respect the administration of estates before July, 18@, is  governed 
by the law then in force. Glover v. Plowers, 134. 

2. The seven years limitation prescribed by Rev. Code, ch. 65, see. 11, 
was applicable only to demands against the debtor in his lifetime, but 
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LIMITATIONS, STATUTE OF-Continued. 
when such claims were reduced to judgment, they became merged 
therein, and there was no statute of limitation against proceeding 
for i ts  enforcement, either against the personal or real estate of the 
decedent. After the expiration of ten years a presumption of pay- 
ment arose. Lee v. Beaman, 294. 

3. TO such a cause of action, arising prior to the adoption of the existing 
statutes of limitations, there was no time prescribed as  a bar, but 
the ten years statute of presumption-Rev. Codc, ch. 65, see. 19-4s 
applicable. Summerlin v. Cowles, 473. 

4. While there is no saving provision in favor of women under disability 
of coverture contained in the statute-Rev. Code, ch. 65, sec. 19- 
raising a presumption of a n  abandonment of equitable interests after 
the lapse of ten years, yet when the period there prescribed is adopted 
by the courts in  the exercise of their equitable jurisdiction, a s  the 
one in which the action must be brought by analogy to the general 
statutes of limitations, the time during which such disability existed 
will not be computed. Ibid. 

5. Sec. 18, ch. 65, Rev. Code, was not a statute of limitation, but only 
raised a presumption of payment, which might be a t  any time rebutted 
by proof that  the bond had not been paid. Currie v. Clark, 329. 

When action against guardian bond barred, 24. 

When lapse of time pleaded, burden is on plaintiff to  show action is not 
barred, 374. 

When trustees of charitable bequests barred by, 483. 

Not a bar to action to enforce lien after homestead right ceases, 559. 

LIQUORS, SALE OF. 
1. The principle enunciated in X. v. Wrau, 72 N. C., 253, which exempts 

from criminal prosecution a druggist who, in  good faith, and upon 
the prescription of a physician, sells liauors without a license, as  
medicine, will not be extended to a "liquor dealer," although the 
latter may make such sale upon rcpresentations and honestly be- 
lieving tha t  the liquors are  to be used for medicinal purposes. 
8. v. Dalton, 680. 

2. Indictments under the Rcvcnue Acts of 1885 and 1887 for selling 
liquors in  quantities greater than one quart, should negative the 
facts that  the liquors were of the defendant's own manufacture, and 
were sold a t  the place of manufacture, or were the product of his 
own farm. Ibid. 

3. The Local Option Law does not repeal or affect the statute which 
requires a license to  retail liquors, but merely takes from the county 
commissioners the power to grant such licenses within the territory 
where the Local Option Law has been put into opcration. S. v. 
Smiley, 709. 

4. The provisions in the "Revenue Laws" of 1885 and 1887, regulating 
the  rate of taxation and the method by which licenses may issue 
for  the sale of liquors, did not repeal o r  suspend the operation of 
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LIQUORS, SALE OF-Continued. 
the general statute, The Code, see. 1076, making i t  a misdemeanor 
to  retail such liquors without a license. Nor did the Revenue Act 
of 1887 repeal that  of 1885 in respect to the penalties and punish- 
ments therein imposed. S. v. Deaton, 728. 

5. The Superior Court has jurisdiction of the offense of retailing spirit- 
uous liquors without license. Ibid. 

6. A defendant, convicted of unlawful liquor selling, may be, by virtue 
of ch. 355, Laws 1887, punished by imprisonment a t  hard labor on the 
public roads. S. v. Hicks, 747. 

7. Where judgment has been rendered imposing such punishment, i t  will 
be presumed the county authorities have made the proper provisions 
for  its enforcement. Ibid. 

LOCAL OPTION. See Election. 
What courts have jurisdiction of offenses against, 684. 

Does not repeal statute requiring license to retail liquors, 709. 

MALICIOUS PROSECUTION. 
Requisites to  complaint for, 357. 

MANDAMUS. 
A complaint in  a n  action for m n d a m u s  to compel the levying of a tax 

to pay a debt, which fails to set forth the debt specifically for which 
the relief is demanded, is defective. Blanton v. Comrs., 532. 

MAPS. 
When witness may use to explain evidence, 645. 

MARRIAGB. 
Register of deeds must make reasonable inquiry before issuing license, 300. 

MARRIED WOMEN. 
1. While a married woman, during coverture, can enter into no contract 

or obligation which will be enforced against her, nor will such 
contracts or obligations constitute a sufficient consideration to sup- 
port a n  agreement made after the disability ceases, yet, if the 
consideration upon which the obligation was based, enure to the 
benefit of her separate estate, she will not be permitted to repudiate 
it. Bridgers v. Bridgers, 71. 

2. I t  is not necessary to  the validity of the privy examination of a 
married woman in respect to  her execution of a deed, that  the 
husband shall go entirely out of the r9om where the examination 
is being made; i t  is sufficient if the husband and wife shall be so 
f a r  separate a s  to leave the latter a t  liberty to express freely to 
the officer conducting the examination her will and desire in  the 
matter. Hal l  v. Castleberry, 153. 

3. Whether i t  is competent to attack the execution of a deed by a 
married woman, where all the requirements of the statute in respect 
to  the privy examination have been complied with, by showing that  
in fact her assent was not freely and voluntarily given-Qumra? Ibid. 
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MARRIED WOMEX-Continued. 
4. A deed by a married woman under twenty-one years of age is  voidable, 

though executed with all the formalities required by the statute. 
Epps v. Flowers, 158. 

5. The presumption of the ratification of a voidable deed by long acqui- 
escence, will not arise against a woman under the disability of 
coverture. Ibid. 

6. The privy examination of a married woman is not now, as  was 
formerly, conclusive until set aside by some proceeding to impeach 
it, but is open to like defenses, and is upon the same footing a s  deeds 
made by other persons. Ibid. 

7. I n  pursuance of a n  ante-nuptial contract real estate was conveyed to 
a trustee "for the solc and separate use of" the wife; subsequently 
she, by deed duly executed by her and her husband, mortgaged her 
estate in the property, but the trustee did not join therein. I n  pro- 
ceedings to foreclostx, the trustee was made party: Eel&, (1) that  the 
mortgage was not invalid by reason of the omission of the trustee to 
join therein; and (2) that a sale under a decree of the court would 
vest in the purchaser the legal and equitable title t o  such interest 
a s  the wife had under the trust. Norris v. Luther, 196. 

When affected by Statute of Limitations, 473. 

Right of, to homestead in husband's lands, 382. 

MASTER AND SERVANT. 
Requisites of indictments for embezzlement by servant, 730. 

MECHANIC'S LIEN. See Lien. 

MERGER. 
Where one who has a n  equitable title, subsequently acquires the legal 

title, so that  they become united in the same person, the former is  
merged in the latter. I'ccrcock v. Stott, 149. 

Of offenses, 719. 

MISTAKE. 
Contract not affected by usurious element when incorporated therein 

by mistake, 99. 

MONEY. 
When word "property," in  will, means money, 584. 

MORTGAGE. See, also, Lien. 
1. I n  pursuance of a n  ante-nuptial contract real estate was conveyed to 

a trustee "for the sole and separate use of" the wife ; subsequently she, 
by deed duly executed by her and her husband, mortgaged her estate 
in  the property, but the trustee did not join therein. I n  proceedings 
to  foreclose, the trustee was made party: Held (1) that  the mort- 
gage was not invalid by reason of the omission of the trustee to 
join therein; and ( 2 )  that  a sale under a decree of the court would 
vest in the purchaser the legal and equitable title to such interest as  
the wife had under the trust. Norris v. Luther, 196. 
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2. l%e lien of the landlord for  rents, advancements, etc., provided in 
The Code, see. 1754, takes precedence of all other liens. Brewer v. 
ChappeZl, 251. 

3. An agricultural lien, created to  secure advances made to one who 
is in possession of the land a s  mortgagor, in the absence of any 
agreement to the contrary with the mortgagee, is  subject to  the 
mortgage, and the mortgagor may take the crops to the exclusion of 
the holder of the lien. Ibid.  

4. The mortgagee of lands, in  the absence of any stipulation to the 
contrary, is  entitled to  all  the crops which may bc produced upon 
it from year to year until the secured debt is  paid, although they 
a r e  the product of the mortgagor's cultivation under a possession 
permitted by the mortgagee. Coor v. Smith,  261. 

5. I<. sold to  B. a stock of goo& on credit, and to secure the purchase 
money took a mortgage thereon and al l  property of like character 
which B. should subsequently add to the stock, which was duly 
registered and in which i t  was stipulated that  B. should keep the 
stock up to its then value, and pay cash for all additions thereto, 
keep the property insured, and pay all taxcs, etc. B. took possession, 
carried on the business, making payments upon the purchase notes, 
selling some of the goods embraced in the mortgage and purchasing 
others, which he  so intermingled with the original stock a s  to render 
them indistinguishable. H e  then executed a second mortgage to the 
defendants to  secure debts contracted for goods to replenish the stock, 
which was also duly registered, under which they immediately took 
possession: Held, (1)  that the mortgage to I<. was not fraudulent 
upon its face, and any presumption of fraud arising from the fact of 
B.'s possession and sales was rebutted by the other stipulations in  
the deed and the facts recited; (2) that the goods having been 
intermingled without the fault of K., and the defendants having sold 
some of them t o  B., with notice of K.'s mortgage, the burden was 
on them to prove what portion was subject to the payment of their 
debt, and failing to  do so, the title to the whole stock was in K., 
and he might recover possession of them from the defendants. 
Kre th  v. IZogers, 263. 

6. A plaintiff may unite in the same action a demand for the foreclosure 
of a mortgage, a judgment for the amount of his debt and for 
possession of the property conveyed by the deed. Martin v. McNeelg, 
634. 

7. B., being indebted to the plaintiff, sold land to the defendant, who 
executed bond for the purchase money and a mortgage, embracing 
the land so sold, as  well a s  other lands belonging to defendant, to the 
plaintiff, who acceptcd these securities in satisfaction of B.'s debt. 
The defendant alleged that  he had been unfairly induced to include 
the other lands in the mortgage by the fraudulent representations of 
B., that  he would see that  his-defendant's-homestead should not 
be sold under the mortgage, and that  the plaintiff had notice: Held,  
(1) that  this agreement in  respect to the homestead could not affect 
plaintiff's right to judgment; ( 2 )  that  a s  against B. i t  was void 
under the Statute of Frauds. Ibid.  



INDEX. 

MUNICIPAL CORPORATION. 
Power to  tax, 404. 

NAVIGABLE WATERS. 
Legislature has the right to  regulate fishing and remove obstructions 

in, 51. 

NEGLIGENCE. 
Of common carrier, 239. 

Evidence of, 454. 

Of attorney, when client will be relieved from, 103. 

Of register of deeds in issuing marriage license, 300. 

NOLLE PROSEQUI. 
Clerk not entitled to fees for entering, 711. 

NON-RESIDENT. 
May be arrested for fraud, 286. 

NONSUIT. 
When plaintiff may submit to nonsuit and appeal, 589. 

To adverse party where application made to judge to set aside judgment, 
490. 

Purchaser for valuable consideration without, not affected by vendor's 
fraud, 3. 

NOVATION, 532. 

OATHS. 
When constable may administer, 369. 

OFFICER. 
1. A police officer may, for the purpose of stopping a fight, strike a blow, 

and he  is the judge of the degree of force necessary to be used under 
the circumstances; but if he wantonly, or maliciously, or unnecessar- 
ily exercises this power, he will be guilty of a n  assault and battery, 
and of this the jury is the judge under proper instructions from the 
court. B. u. Pugh, 737. 

2. The presumption is the officer acted in  good faith, and the jury 
should be directed not to weigh his conduct in  "gold scales" against 
him. Ibid.  

Buying a t  own sale, 388. 

Effect of payment to sheriff or other officer by execution debtor, 538. 

OFFICIAL BOND. See Bond, Official. 

PARTIES. 
1. Relators in  actions upon official bonds a re  the real plaintiffs, and 

miscalling them will not impair their right to  recover when it is 
patent from the pleadings that  they have a good cause of action. 
Warrentom v. Arrington, 109. 
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PARTIE S-Continued. 
2. The misjoinder of parties plaintiff is not fatal  to the action, a s  

1 judgment may be rendered for those who a re  entitled to  it. Ibid. 

3. The introduction of unnecessary parties into a n  action will not defeat 
the right of those entitled to recover. MeAlpine %. DanieZ, 550. 

4. Pending an action to recover land, B., the plaintiff, died, leaving a 
will, wherein he provided that  his wife should have the use of specific 
personal property and the rents and profits of his real estate to be 
paid to her by the executor for her life, or widowhood, the executor 
to  "have charge of the renting and letting of the same," and after 
the death or marriage of the wife, the executor was directed to 
"sell off all  my property, real and personal, and reduce my property 
of every kind to cash": Held, that  the executor was properly made 
party to the action because the terms of the will vested in him the 
right t o  possession; and further, if that  was not so, he was entitled 
to the damages which might be recovered up to the death of the 
testator fo r  withholding the land. Ibid. 

When executors and administrators necessary, 550. 

Actions on guardian bonds should be brought in  name of State, 24. 

I n  proceedings to  vacate judgment, etc., for fraud, 366. 

Parties, only, t o  actions can assail judgments, etc., for irregularity, 428. 

PARTNERSHIP. 
Evidence of existence of, 571. 

PARTITION. 
When cotenant will be reimbursed for betterments, 422. 

PAUPERS. 
1. The liability of a county for  the support of a pauper does not depend 

upon the law of domicile or citixenship, but upon that  of residence 
or sett lement,  a s  prescribed in see. 3544 The Code. Comrs. u. Comrs., 
520. 

2. Where the complaint alleged that one M. was a resident and citizen 
of the county of B., and was an inmate of the almshouse, having been 
duly committed; that  while suffering from a fit of insanity she 
escaped, wandered into a n  adjoining county, where she was taken 
charge of by the authorities, and being unable to  give any account 
of herself, was cared for by the last named county a s  a pauper for 
several years and until her restoration, when she was returned to 
the county of B., and demanded payment for her support for that  
period: Held, (1) that  M .  had acquired a settlement in  the county 
of B. ; (2) that  the complaint stated a sufficient cause of action against 
the county of B., and (3  that  i t  is never necessary that  the pleadings 
shall set out a public statute. Ibid. 

PAYMENT. 
1. Where several notes, due a t  different dates, a re  secured by a deed in 

t rust  o r  mortgage, wherein i t  is provided that  upon default in pay- 
ment of any one of them the trustee may sell, and he does sell after 
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the first note but before the others become due, the proceeds of 
sale must be applied ratably to all the notes remaining unpaid. 
Kitchin  v. Grandy, 86. ' 

2. In  the absence of any directions from the debtor to  the contrary, a 
creditor may apply a payment to  any onr of several debts he holds 
against the payor. Xugg v. Watson,  188. 

3. Payment made by an execution debtor to  a sheriff, or other officer, 
is effectual as  against the creditor only where the officer a t  the time 
has a judicial mandate to  make the collection, unless, irrespective 
of his office, the creditor has constituted him a n  agent for  that 
purpose. Bailey v. Hester,  538. 

4. When a debtor pays money to his creditor, in the absence of anything 
to the contrary appearing, the presumption is that i t  was a payment 
on the existing debt; and so if the payment is made by the  delivery 
of a check, which is afterwards converted into cash. T i d d v  v. Harris, 
589. 

5. If a surety desires to  preserve for his benefit a n  existing security for 
the debt which he is called upon to discharge, the debt and security 
must be assigned to a trustee, otherwise the payment will be in  
satisfaction. Ibid. 

6. In  the application of payments the creditor may, and if he does not, 
the law will, appropriate them to the most precarious debt, in  the 
absence of any direction to the contrary from the debtor. Lester v. 
IIoustor~, 605. 

7. Where payments are  made upon a running account they will be applied 
to the preceding debt items in the order of their date. Ibid. 

Application of, by judgment creditor, 374. 

Plea of payment in action on note, 380. 

When burden of proving payment is applicable to  several persons con- 
stituting a firm, 571. 

Application of funds arising from execution sale, 509. 

PENALTY. 
Action for negligently issuing marriage license, 300. 

PERJURY. 
111 an indictment for perjury, where the necessary averments of the 

constitution of the court, the joinder of issue, the administration of 
the oath, and the falsity and materiality of the evidence given are 
properly made, the judgment will not be arrested because the truth 
of alleged false testimony is not formally aegatived, if that  allegation 
sufficiently appears from other parts of the indictmcnt by necessary 
implication. X. v. Murphy, 6W. 

PLEA SINCE LAST CONTINUANCE, 281 

PLEADING. 
1. I n  an action to rwover possession of property, the defendant alleged in 

his answer matters which arose subsequent to ' the commencement of 
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PLEADING-Cont6nued. 
I 
I the suit, and upon which he demanded affirmative relief. On the 

trial, after the jury was empaneled, the plaintiff demurred, ore tenus, 
to so much of the answer a s  referred to the said new matters: Held, 
(1)  that the objection came too late, and if i t  had any force it should 
have been made a t  the time the answer was filed; (2) that  although 
the matter was not strictly a counterclaim, yet, a s  it  was pertinent to 
the subject of the action, and thc court had jurisdiction, by consent 
of parties, with the sanction of the court, i t  was proper to consider 
the questions thus raised, and determine the merits, as  upon a plea 
"since last continuance." Puffer v. Lucas, 281. 

2. A complaint which alleges that  the plaintiff was arrested and im- 
prisoned under color of process by persons represented to be officers 
of the law, by means whereof he suffered damages, does not allege 
a sufficient cause of action, although i t  may charge that such arrest 
and imprisonment were illegal, wron~rful, arid without authority. 
Barfield v. Turner, 357. 

3. I n  an .  action for malicious prosecution the complaint should allege 
that  the process was void, or was issued without probable cause, or 
that  it  was prompted by malice, and that  the proceedings thereunder 
have terminated. Ibid. 

4. The plaintiff brought an action for the specific performance of a 
contract to convey land; the defendant answered, setting up a n  
abandonment and rescission of the contract; the plaintiff replied, 
admitting the rescission, but alleged that the defendant agreed to 
reimburse him for  improvements made while he was in possession, 
and demanded judgment therefor: Held, that  this was not such a 
departure from the original cause of action as  to warrant the dis- 
missal of the action, and a s  the two demands arose out of the same 
transaction they might be determined in the same action; that  the 
contract to reimburse the expenditures for improvements, etc., was 
not within the operation of the Statute of Frauds. Houston v. 
Sledge, 640. 

5. In  an action for  specific performance, where the defendant denies the 
equity of the plaintiff, after a trial upon the issues joined, a tender 
of deed and demand for payment of purchase money comes too late. 
Ibid. 

6. The object of the statute--The Code, see. 2W-requiring the furnishing 
a bill of particulars and declaring that  on failure to do so the party 
upon whom the demand is  made shall be precluded from giving 
evidence thereof, is t o  supply a defect in that  respect in the com- 
plaint or answer, and when furnished it  becomes a part of the plead- 
ings. Wiggins v. Buthrie, 661. 

7. The party who insists upon the rejection of testimony, because the 
bill of particulars has  not been furnished, should have that question 
presented and settled before the trial begins. Ibid. 

8. Where the cause of action alleged was that  the plaintiff became entitled 
to  the possession of personal property sued for by virtue of the 
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levy of execution issued t o  him a s  a n  officer : Held, not to be necessary 
to  set forth in the complaint the process under which the seizure was 
made. Penland v. Leatherwood, 509. 

Complaint in  mandamus, 532. 

Complaint by county for maintenance of pauper, 520. 

Not necessary that  complaint in  slander should allege that words were 
wantonly and maliciously uttered, 612. 

POLICE OFFICER. See Officer. 

POOR. See Paupers. 

POSSESSION. 
When the title is  matured by, 550. 

POWER. 
Of sale in will, when may be exercised by administrator, 399. 

PRESUMPTION. 
Of legitimacy of offspring, 734. 

That officer making arrest acted in  good faith, 737. 

Under see. 18, ch. 65, Rev. Code, 329. 

PRIVY EXAMINATION. 
Of married woman, when sufficient, 153, 158. 

PROBATE. 
Of nuncupative wills, 574. 

Of deeds of married women, 158. 

PROCESS. 
1. The term "color of process," means process sufficient and apparently 

valid. Barfield v. Turner, 357. 

When court may amend, 158. 

When Supreme Court may order amendment, 1. 

PROCESSIONING. 
1. The requirements of the statute in respect to processioning lands 

must be strictly observed. The report of the processioners must 
show with precision the conflicting claims of the contending parties, 
and the lines established by the processioners a s  determining the 
dispute. Euliss u. McAdams, 381. 

2. I n  a processioning proceeding the defendant filed exceptions to the 
report of the freeholders, which were overruled, but the court directed 
a n  issue to be submitted to  the jury i n  respect t o  the location of 
the disputed land: Held, that  a n  appeal from the judgment over- 
ruling the exceptions before the trial of this issue and the final 
judgment of the court thereon was premature. &fartin v. Flippin, 452. 

PROHIBITION. See Local Option. 
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"PROPERTY." 
Definition of, i n  will, 584. 

PUNISHMENT. 
For sale of liquors without license, 747. 

PURCHASER. 
Forfeiture will not be enforced against innocent purchaser, 35. 

Deputy sheriff purchaser a t  execution sale not void, and sale not affected 
by irregularity, 388. 

For valuable consideration, without notice, not affected by fraud, 3. 

RAILROAD. 
When not liable for  overflow of surface water, 21. 

Cannot enter upon or have condcmned a garden without the consent of 
the owner, 526. 

RECEIVER. 
1. Where lands were dwised to two persons, both of whom were appointed 

executors, charged with the payment of certain debts, and one of the 
executors, claiming a part of the land under a deed subsequent in 
date to the execution of the will, had entered thereon and was 
proceeding to operate i t  as  mining property, and it appearing there 
was some danger of waste of the property, and the solvency of the 
vendee-executor was doubtful: Held, to be a proper case for the 
appointment of a receiver. Xtith u. Jones, 360. 

2. But the court erred in directing the receiver to take possession and 
control of the mines and machinery for operating the same, without 
giving the defendant a n  opportunity to file a bond to secure the 
payment over to  the receiver, of any proceeds therefrom, a s  the 
court might subsequently direct. Ibid. 

RECORDS. 
1. The purpose of the Civil Issue Docket is to have there stated the 

issues joined between the parties to  an action, and only such notes 
and memoranda a s  are  pertinent to such issues and their preparation 
for  trial should be entered thereon. WaZton v. McKesson, 428. 

2. The Minute Docket is  intended to and should contain n record of all 
the proceedings of the court, and such other entries a s  the judge 
may direct to  be therein made. Ibid.  

3. While in the absence of entries on the Minute Docket those made on 
the Civil Issue Docket should not be disregarded, yet where there is 
a conflict between them, nothing else appearing, those on the former 
must prevail. Zbdd. 

RE-EXECUTION O F  DEEDS, 447. 

REFERENCE. 
1. The findings of fact by a referee, are, when there is any evidence lo  

support them, conclusive. Kitchin v. Crawly, 86. 

2. Either party t o  a compulsory reference has a constitutional right to 
have a n  issue of fact, which was or ought to  have beeen passed 
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upon by the referee, submitted to a trial by jury; but t o  avail 
himself of this right he should, by exceptions made in apt time, 
distinctly designate the controverted facts that  he ,demands shall 
thus be determined. Yelvertorc v. Ga10y, 248. 

3. Exceptions to  the findings of fact by a referee, under a reference 
by consent, except those which relate to the admission of incompetent 
or the rejection of competent testimony, o r  to those findings where 
there is no evidence to support them, are  not reviewable. Smith u. 
Xmith,  461. 

4. Where the facts agreed upon as a basis of exceptions conflict with 
the finding of the referee, the exceptions should be overruled, 
especially where they a re  indefinite. Ibid. 

5. Where, pending a reference, the counsel fo r  the parties to the action 
became disqualified, but the client, although having notice of the 
subsequent orders, proceedings, etc., in the cause, neglected to  retain 
other counsel: Herd, that  it was not such excusable neglect as 
required the court to set aside the report and recommit the matter 
passed upon therein. Ibid.  

6. The court will not vacate a n  order of reference, made by consent, 
without the mutual assent of the parties thefeto, unless a sufficient 
cause therefor is made to appear. Patrick a. R. R., 0 2 .  

7. A reference was made to two arbitrators, with a provision in the 
order for the substitution of alternates in  the event the original 
referees, or either of them, could not serve. One of them declined, 
and the alternate for him, vainly trying to secure a meeting with the 
other, also refused to serve: Held, to  be good cause for the court to 
vacate the order. Ibid. 

8. A plea in bar of a n  action for a n  account must be determined before 
ordering a reference, notwithstanding there may be other matters 
alleged in the pleadings arising subsequently t o  the matter pleaded 
in bar, as  to which account may be necessary. Bridgers v .  Bridgers, 71. 

REGISTER OF DEEDS. 
Where a register of deeds issued a license for the marriage of a woman 

under the age of eighteen years, without the written assent of her 
parents upon the application of a stranger, who, in  response to 
inquiries put to him, stated the residence of the parties desiring 
to be married, their parentage, and that the woman was 18 or 19 years 
old, but the register made no further inquiry: Held, that  he had 
made no such reasonable inquiry tha t  there was no probable legal 
impedient to  the proposed marriage a s  required by law, and he  had 
incurred the penalty provided for the neglect of his duties in  that 
respect. WiFliaims v. Hodges, 300. 

REGISTRATION. 
Laws 1885, ch. 147, has no application to lost or destroyed deeds, 447. 

Construction of recent statutes in  relation thereto, 497. 

Of grants, 598. 
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REHEARING IN SUPREME COURT. 
Extent of jurisdiction, '78. 

RESERVATION IN DEED, 408. 

RESIDENCE). 
What required in homesteads, 311. 

RES JUDICATA. 
1. Where in a n  action involving the title to property, judgment was 

rendered that  the plaintiffs were the owners and the defendant had 
never been the owner, and the defendant brought another action 
against those under whom the plaintiffs claimed to recover for injuries 
done by them to the same property: Held, that  the judgment in  the 
first action was res judicata and a conclusive bar to the second. 
VcElwee v. Blackwell, 192. 

2.  The principle of res jzcdicata does not extend t o  ordinary incidental 
motions and orders in  a cause, though i t  does operate when the 
ruling affects a substantial right subject to review in the appellate 
courts. Allison v. WMttier,  490 

REVENUE ACT. 
Does not repeal general statute requiring license to retail spirituous 

liquors, 728. 

RIGHT TO OPEN AND CONCLUDE ARGUMENT, 7%. 

"RULE IN SHELLEY'S CASE," 163. 

SALEI, EXECUTION. 
1. Where, under the former statutes regulating sales under execution, 

a n  execution issued upon a judgment rendered by a justice of the 
peace, was levied by a deputy sheriff upon land, was returned t o  the 
proper court from which a venditiolzi empoaas issued, under which 
the deputy purchased, whose title was subsequently acquired by a n  
innocent purchaser, and it did not appear that the execution debtor 
had notice of the levy and return thereof, but he did have notice 
of the sale and purchase : IIeld, (1) that  the purchase by the deputy 
was not void; (2) that  the failure to  give notice of the levy and 
return was but an irregularity, which did not afTect the purchaser's 
title. CowZes v.  Hardin, 358. 

2. A sale of real estate under execution made on a day other than one 
prescribed by the statute is absolutely void. Lowderwuillc v.  Corpen- 
ing, 649. 

When allotment of exemption necessary to validity of, 332. 

How proceeds should be applied, 509. 

SALE, JUDICIAL. 
1. In an action brought to recover possession of land, to which title was 

derived under execution sale, the defendant set up an equitable 
defense, and asked, a s  affirmative relief, that  the sale be set aside 
upon the ground that  the judgment upon which the execution was 
issued was dormant, and for irregularities in the sale, which relief . 
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SALE, JTJDICIAL-Cont%nzced. 
was granted, but i t  was made to appear, from the contention of the 
parties, that  the judgment, though dormant, was a lien upon the 
land: Hetd, that the court, having acquired jurisdiction of the 
equities arising between the parties, might proceed to enforce the 
lien of the judgment by judicial sale. Cur& u. Clark, 321. 

2. Where a commissioner appointed to conduct a judicial sale was 
directed to sell for cash, and did so, except that one of the pnr- 
chasers did not immediately pay his bid: Held, that  the commissioner 
might maintain an independent action in his own name, to recover 
the amount of the bid. Lackey v. Pearson, 651. 

When essential to  validity of sale that homestead shall be allotted, 332. 

SALE OF LAND FOR ASSETS, 347. 

SALE OF LAND FOR TAXES. 
One claiming land under a t ax  sale must show that  the delinquent tax- 

payer was the owner of the land a t  the time of the sale (or when 
the lien for the taxes attached) that  i t  had been duly listed and 
that  taxes were assessed against and due thereon, and that  all of 
the existing prerequisites to the sale were observed. The recitals 
of the deed, unsupported by evidence, de hors, in  the absence of any 
statutory provision, are  not evidence of these facts. Land Clo. v. 
Board of Education, 35. 

SHERIFF. 
When office of county treasurer devolves on, 629. 

SLANDER. 
1. In  an indictment under The Code, see. 1113, for slandering a n  innocent 

woman, it is sufficient if it is  made to appear that the words used 
amounted to a charge of incontinency, and that  they were uttered in 
the hearing of a third person. X. v. Shoemaker, 690. 

2. Calling an innocent woman "a d-d whore," in a loud and angry 
manner, in  the hearing alone of the wife of the speaker, is  a charge 
of incontinency within the meaning of the statute. Ibid. 

When vindictive damages may be given, 612. 

SLANDER OF TITLE. 
1. An action for slander of title will lie only where a person has an 

interest or estate in the property, and another person falselq and 
maZiciou.vly impugns his title thereto, by reason of which some special 
damage is suft'ered. Harriss v. Sneedm, 273. 

2. It is questionable if an order of arrest may be properly granted in an 
action for slander of title. Ibid. 

SPECIFIC PERFORMANCE. 
Right to decree for, how affected by a tender, 640. 

STATUTE 
Not necessary for pleadings to set out a public statute, 520. 

Indictment for offense created by, 702. 
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STATUTE-Continued. 
Requiring license to retail liquors not repealed by Revenue Act, 728. 

Public, judicially noticed by courts, 684. 

STATUTE O F  FRAUDS. 
Oral agreement of mortgagee not to sell homestead, void, 634. 

Contract for improvements, not within, 6.10. 

STATUTE O F  LIMITATIONS. See Limitations, Statute of. 

SUPREME COURT. 
May allow officer to amend return of process, 1. 
Jurisdiction of, to review and revise its own final judgments, 78. 

SURETIES. 
On bond of tenant by the curtesy to pay principal a t  his death, when 

discharged, 443. 

How surety may preserve existing security for debt which he has been 
compelled to pay, 589. 

TAXATION. 
1. The ordinance of the town of Reidsville imposing an annual tax upon 

a railroad company, organized under a charter granted by the State 
of North Carolina, whose track runs through the corporate boundary, 
is not a tax upon inter-state commerce, nor upon the instruments 
employed in the transportation of such commerce. B. R. v. Reidsville, 
404. 

2. Such a tax is not obnoxious to the Constitution of the State, or of the 
United States, notwithstanding the fact that  the property of the 
railroad may have been taxed, ad valorem, under the general revenue 
laws of the State. Ibid. 

In  relation to county bonds, 532. 

Requisites in deeds under sale for taxes, 35. 

TEiSANT BY THE CURTESY. 
1. Where, upon a sale and partition of real estate, the share of a married 

woman was paid to her husband-he being a tenant by the curtesy- 
under a decree of the court, upon his executing bond to pay the 
principal a t  his death, or whenever so required, into court, or to  
such person a s  might be entitled thereto, and the fund was lost and 
the husband was adjudged a bankrupt: Held, (1) that the sureties 
on the bond were discharged; (2) but the husband had contracted 
the debt as  a trustee, and it was not released by his discharge. 
Jfaclc v. Howell, 443. 

TEiSDER, 640. 

TITLE. 
Xerger of legal and equitable title, 149. 

When acquired by possession, title being out of the State, 550. 
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TREASURER, COUNTY. 
1. The power conferred upon the board of justices of the peace by section 

768 TFhe Code, in  respect to  the abolition and restoration of the office 
of county treasurer, may be exercised a t  any time and whenever, in 
the discretion of the board, i t  may be thought desirable. Rhodes v. 
Ha'mpton, 629. 

2. If there is no person to fill the office a t  the time of its restoration, there 
is a vacancy, which may be filled. until next regular election, by the 
board of county commissioners. Ibid. 

3. When the office is abolished the duties thereof devolve upon the sheriff 
of the county, who, however, has no such vested interest therein that 
may not be take11 away by a restoration of the ofiice and an appoint- 
ment of another person to 611 it. Ib id .  

TRESPASS. 
Wilful, on land, 717. 

TRIAL. 
1. To entitle a party to  a new trial upon the ground of admission of in- 

competent evidence, i t  should appear that  the objecting party suffered, 
or might have suffered, prejudice thereby. Glover v. Flowers, 134. 

2. When the court in its instructions to the jury read to them the opinion 
of the Supreme Court delivered upon an appeal from a former trial, 
wherein certain material facts were recited, of which no proof was 
offered on the second trial, without calling the attention of the jury 
t o  that  point, and exception thereto was made in apt time: Held, to 
be sufficient cause for a new trial. Wallace  v. R. R., 454. 

3. Where the party to an action upon the trial was guilty of such gross 
misbehavior as induced the court then to issue a rule against him to 
show cause why he should not be attached for contempt : Held, that 
whatever prejudice he may have suffered thereby in the minds of the 
jury was attributable to  his own fault, and i t  was not error to refuse 
him a new trial. Bowden v. Builes, 612. 

4. A new trial will not be awarded upon the ground of the admission of 
irrelevant evidence, unless it is made to appear that  the appellant was 
in  some way prejudiced thereby. 8. v. Shoemaker, 690. 

5. The rejection of competent testimony will not be ground for a new trial 
where the record shows that a t  a subsequent stage the rejected evi- 
dence was admitted and the party offering i t  had the full benefit of 
it. 8. v. Anderson, 758. 

6. Where i t  appeared that after several ballots in the jury room, a propo- 
sition was made and assented to, that  the verdict of a majority of 
the  jurors should be the verdict to  be returned, and another ballot 
being taken some of the jurors adhered to their previous opinions, and 
thereupon the delibera,tions were continued and resulted in a convic- 
tion, and the trial judge found the fact that the verdict was the 
voluntary action of the jurors: Held,  that  the defendant was not en- 
titled to a new trial. 8. v. Harper, 761. 

7. I n  the absence of any exception i t  will always be presumed that conduct 
of the trial and the judgment of the court below were correct. Cur- 
rie v. Clark, 329. 
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TRlAIL-Gont i n w d .  
8. The right to  open and conclude the argument, esccpb in cases where no 

evidence has been introduced by the defendant, is  now, under Rule 6, 
Supreme Court, left to the discretion of the court, and the exercise of 
this discretion will not be reviewed upon appeal. S. v. Anderson, 758. 

Conduct of mode of examination of witnesses, 661. 

TRIAL BY JURY. 
Of issue on compulsory reference, 248. 

TRUST AND TRUSTEE. 
When injunction not granted to  prevent selling land, 419. 

When not necessary to join in  deed conveying estate, 196. 

When trustee allowed costs and expenses, 223. 

When trustee not discharged in bankruptcy, 443. 

What degree of proof necessary to establish parol trust, 473. 

When statute of limitation bars, 483. 

UKDERTAKING. 
1. The amount of the undertaking to be given upon the granting of a n  

injunction or restraining order must be fixed by the judge, and while 
i t  may be executed and the sureties allowed to justify before the 
clerk, the latter, in  that respect, is the mere servant of the judge, who 
may revise his action. Bynum v. Cbrnrs., 412. 

2. Tbe adjudication by the judge that  the undertaking has been duly 
executed and filed, is conclusive, and no appeal lies thercfrm. Ibdd. 

UNDERTAKING ON APPEAL. 
When omission of proper sum not fatal defect, 490. 

Error in recital of, not ground for dismissal of appeal, 651. 

VACANCY. 
In office of county treasurer, when and how filled, 629. 

VENDOR AND VENDEE. 
I t  is intimated that  where one conveys property, which he would be en- 

titled to have set apart to him a s  exempt from execution, the person 
to whom the transfer is made receives it with all the rights and equi- 
ties which attached to it  in  the hands of the vendor, and may assert 
them against the creditors of the vendor. Lane a. Richardson, 181. 

When may rescind sale of land by cancellation of deed, 447. 

VERDICT. 
1. A verdict will not be set aside upon vague and indefinite proof that 

some of the jurors were improperly approached and spoken t o  about 
the case, especially whcre i t  is not alleged that  the action of the 
jurors so approach'ed was influenced thereby. S. v. Harper, 761. 

2.  The presence of the officer in  charge of the jury a t  their deliberations, 
and the fact that  the jury were allowed to separate, but still under 
the charge of officers of the court, will not vitiate a verdict, in the 
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absence of any proof or suggestion of improper conduct on the part 
of the jurors, or the exercise of undue influences over them. Ibid.  

3. Where, upon the trial of an indictment containing four counts, the 
jury, after considerable time devoted to deliberation, announced they 
could not agree, and upon being polled so stated, whereupon the court 
further polled them by asking each juror what was his verdict, and it 
thereby appeared that  the jury were agreed upon two counts, but 
could not agree upon the others, and the jury having again retired the 
solicitor entered a nol, pros. as  to  the two counts upon which the jury 
were disagreed, and thereupon a verdict of guilty was rendered as to 
the others: Held, that while this method of polling the jury was not 
to be approved, inasmuch a s  no injury could result to the defendant 
the verdict should be allowed to stand- the not. pros. being, in effect, 
a n  acquittal of those counts. i3. v. Cross, 770. 

Will not be set aside, when immaterial issues are  by consent submitted, 61. 

When verdict will not be disturbed By Supreme Court, 188. 

When cures defects in  indictment, 684. 

VESTED RIGETS. 

While the State may prescribe the manner in which the title to property 
may be transferred, it  cannot, under that power, prescribe a method 
which in effect will defeat a vested right to convey. Gilmore v. 
Bright, 382. 

WARRANTY. 
When action will lie for breach' of, 176. 

WILL. 
1. C. devised his land to his wife for ten years, for the support of some 

of his children, and directed that  a t  the expiration of that time his 
widow should have dower allotted her, and the balance of the lands 
rented by his executor until the death of his wife, "then all my lands 
to be sold by my executor, and the money divided . . . equally 
among my children a s  they come of age." The executor died before 
fully executing the will, and three or four years after the death of the 
widow the land was sold by a n  administrator d, b .  n. cum testamento 
anneao: Held, (1) that  the administrator had power to sell and 
convey the land after the death of the widow; ( 2 )  that  the proceeds 
of the sale, a s  between the devisees, should be regarded a s  personalty; . 
(3 )  that no alienation by the devisees, of their estate under the devise, 
could operate to  defeat the powers conferred upon the personal repre- 
sentative; (4)  that  no conveyances made by the devisees, although 
accompanied by long possession by the vendees, made before the death 
of the widow or the sale by the administrator, could operate as  color 
of title. Orrendev v. Call, 399. 

2. P., in  1845, bequeathed to the trustees of Newton Academy and their 
successors $1,000, "which sum is to  remain in the hands of my son 
James and his heirs forever, and the lawful in$erest to be paid annu- 
ally by my said son James, his heirs and assigns, to the said trustees, 
to be by them applied to  the payment of tuition money for such poor 
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children" as  the trustee might designate, and to secure the payment of 
said interest the testator directed that i t  should constitute a charge 04 
the real estate devised to his son James. The interest was paid until 
1861, when James died solvent, but his estate became insolvent by the 
results of the war. H e  sold the lands charged to divers persons, who 
have been in open adverse possession since, but no demand had ever 
been made upon them, or other steps taken by the trustees to  secure 
the fund, until 1884: Held, (1) that  the bequest was a valid one, and 
during the life of his son it  might have been enforced against the 
lands charged ; after that i t  was a charge against his personal estate; 
( 2 )  that  the trustees might, within a reasonable time and upon proper 
application, have had the fund secured for the purposes of the  trust,  
but having neglected for so long a time to enforce any remedies they 
may have had in that  respect, they were:barred by the statute of limi- 
tations. ATewton Academy u. Bank ,  483. 

3. Pending a n  action to recover land, B., the plaintiff, died, leaving a will, 
wherein he provided that  his wife should have the use of specific per- 
sonal property and the rents and profits of his real estate, to be paid 
to her by the executor for her life, or widowhood, the executor to 
"have charge of the renting and letting of the same," and after the 
death or marriage of the wife, the executor was directed to "sell off 
all my property, real and personal, and reduce my property of every 
kind to cash": Held, that the executor was properly made party to 
the action because the terms of the will vested in him the right to 
possession; and further, if that  was not so, he was entitled to the 
damages which might be recovered up to the death of the testator for 
withholding the land. McAlpine u. DanielZ, 550. 

4. A nuncupative will which has been reduced to writing within ten days 
after it  was made, may be proved for probate either before or after 
the lapse of six months after the making thereof; but if not put in  
writing within the ten days, then i t  cannot be proved after the expira- 
tion of the six months. Haygood Wi l l  Case, 574. 

5. After the contents of the will are established within the time and in the 
manner prescribed by the statute-The Code, see. 2148-it cannot be 
admitted to probate until the citation or publication has been made 
according to the statute, but i t  is not essential that this citation or 
publication and the probate based thereon shall be completed within 
six months from the making of the alleged will. Ibid. 

6. One who attests a will as  a subscribing witness is not made incompe- 
tent to testify to the execution thereof, by reason of the fact that  he 
is a devisee or legatee. Vester v. Collins, 114. 

7. An executor or administrator cum testamento annemo, who is also a 
subscribing witness to a will, is competent to testify to  the execution 
thereof; and the same rule applies to one who was competent a t  the 
time of the making of the will, but who subsequently acquired an 
interest therein. Ibid. 

8. The act of attesting the execution of a will is not such a "personal 
transaction" with the deceased as  is contemplated in the prohibition 
contained in section 5Q0 of The Code. Such witnesses a re  the wit- 
nesses of the law, not of the parties. Ibid. 
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WILL-Continued, 

9. Where a will attacked upon the ground of undue influence of the 
wife and sole devisee, and evidence was offered by the caveators of 
declarations by the testator that  he did not intend any of her family 
to  have any part of his estate: Held, that i t  was competent to prove, 
in reply, the kind relations existing between the deceased and his 
wife, and that she had permitted him to use a fund which belonged 
to her. Ibid. 

10. H. contracted to sell to T. certain lands and gave bond to make title 
when the purchase money was paid an'd for which T. executed his 
notes. H. died leaving a will, bearing date prior to the contract for 
sale, in which he devised the lands embraced in the contract to T. 
and another. T. never took possession or paid any part of the pur- 
chase money, and declined to make any payment or accept a deed from 
the executor : Held? that this amounted to a n  election by T. to  take 
under the will and thereby the contract for the sale was superseded 
and could not be enforced. Taylor ti. Hargrave, 145. 

11. Where a testator employs words having a well known or technical 
meaning in the disposition of his estate, that construction will be 
given them, unless it  can be seen from the instrument itself that he 
used them in a different sense; and if he used such words as will 
bring the devise within a settled rule of law, that  rule must prevail, 
though i t  conflict with the real intention of the testator. Leathers v. 
Grau, 162. 

12. A devise to P. "during her natural life, and after her death to the 
begotten heirs or heiresses of her body," vested in P, an absolute 
estate in fee simple, under the rule in Bhelley's Case. Ibid. 

13. The opinion of this Court, delivered in this case, reported in 96 I\'. C., 
548, is overruled. (DAVIS, J., dissenting.) Ibid. 

14. A. devised lands "to my five grandsons-L., A., W., K., and J. . . . 
-to them or the surviving part of them ; and in the event of the death 

' of the (said grandsons) leaving no heirs of their own body, then and 
in that  case the aforesaid lands shall be equally divided between T. 
and M. (sisters of the first named devisees), or their children." The 
testator further provided, that  each of his said grandsons should 
"receive his proportional share of said land when he arrives a t  the 
age of twenty-five years, and not before." All the grandsons survived 
the testator, and attained the age of twenty-five years: HeZd, that 
thereupon the grandsons took an estate absolute in fee simple in com- 
mon in the lands, and upon the death of any one of them intestate, his 
share descended to his heirs a t  law. Fields u. Whitf ield,  305. 

15. Where lands have been conveyed to one who is also a devisee in a will 
which makes another disposition thereof, and the vendee takes benefit 
under the will, he must submit to  the prorisions of the will in respect 
to the land. Btith v. Jones, 360. 

16. While the word "property" in its legal sense ordinarily includes money, 
yet where it  can be seen from other parts of a will in which it is 
used that  it was not so intended, that  interpretation will be given i t  
by the courts with which the testator had evidently employed it. 
Patterson v. Wi lson,  584. 
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INDEX. 

WILL-Con thued .  
17. P. devised to his wife the "plantation on which I now live . . . also 

two mules (and various other articles of personal property, naming 
them), also one thousand dollars to  be paid to her out of my estate" 
for her life, and in the succeeding clause he devised to his daughter 
&I., "at my wife's death . . . all the property of whatever descrip- 
tion that  1 have heretofore willed to  my wife; . . . I also will 
and bequeath to  my daughter M. one thousand dollars": Iseld, that  
the legacy of $1,000 to the wife did not pass under the bequest t o  
M. fhid.  

When declarations of testator competent as  to the fac tum,  and when 
incompetent a s  to the interpretation of, 594. 

W I T N E S S .  
- 1. One who attests a will a s  a subscribing witness is riot made incompe- 

tent to testify to the execution thereof, by reason of the fact that he 
is a devisee or legatee. Ves t e r  v. Collins, 114. 

2. An executor or administrator cum testamento anncxo,  who is also a 
subscribing witness to a will, is  competent to testify to the execution 
thereof; and the same rule applies to one who was competent a t  the 
time of the making of the will, but subsequently acquired a n  interest 
therein. Ibid. 

3. The act  of attesting the execution of a will is not such a "personal 
transaction" with the deceased a s  is aontemplated in the prohibition 
contained in section 590 of The Code. Such witnesses are  the wit- 
nesses of the law, not of the parties. Ihid. 

4. The manner of summoning witnesses and their compensation is entirely 
regulated by statute. S t e m  v. Herren,  516. 

5. There is no provision in our law authorizing the taxation, as  costs, of 
the fees for attendance and mileage of witnesses who have not been 
summoned, nor of witnesses who have been summoned but who a re  
nonresidents of the State. Ibid. 

6. I f  a witness on cross-examination is asked to give a reason for any act 
or declaration done or made by him, he is entitled, by way of cor- 
roboration and in explanation, to  speak of other contemporaneous 
acts, writings, etc., in support of his testimony. Wiggins u. Gzithrie, 
661. 

When error in allowing witness to testify cured, 594. 

What witness, a party to  a n  action, may testify in  regard to deceased 
persons, 598. 

To what exteiit party to action competent against deceased person, 461. 

When wife competent on issue of legitimacy of ogspring, 734. 




