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C A S E S  

ARGUED AND DETERMINED 

IN  THE 

S U P R E M E  COURT 

NORTH CAROLINA 

JUNE TERM, 1824 

DOE ON DEMISE OF FREEMAN V. EDMUNDS.-From Northampton. 

When a Superior Court is requested to instruct a jury on a point relative 
to which no testimony was offered, and declines to do so, it furnishes no 
ground for a new trial. 

EJECTMENT to recover a tract of land formerly owned by one Charles 
Edmunds, under whom both plaintiff and defendant claimed. 

On 29 November, 1817, Edmunds conveyed the lands in dispute, to- 
gether with certain negroes, to Freeman, in trust for the benefit of the 
creditors of the grantor. The deed contained the usual power to the 
trustee to sell. 

The defendant claimed title under a sheriff's deed for the land in  
dispute, dated 25 February, 1818, which was made by virtue of an 
eqecution against Charles Edmunds, issuing from NORTRAMPTON County 
court, December Term, 1817. The defendant exhibited, also, in 
evidence three executions against Charles Edmunds, issuing ( 6 )  
September Term, 1817, of NORTHAMPTON County court, re- 
turned to the next December Term, with an indorsement of a levy on 
some of the negroes named in the deed of trust; alias writs of fi; fa. 
issued from December Term, 1817, and at  March Term, 1818, were re- 
turned with the sheriff's indorsement that they were satisfied by a sale 
of the negroes, and that the sum remaining in his hands after satisfac- 
tion he had paid to the order of Freeman, who claimed i t  as trustee. 
The defendant contended that if Freeman had received any portion of 
the money arising from the sale of the land by the sheriff, that i t  
amounted to a confirmation of the sale, and that he could not recover 
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I N  T H E  SUPREME COURT. [ l o  

in  this action, and requested that the jury should be so instructed, which 
the court declined, and the plaintiff had a verdict; new trial refused; 
judgment and appeal. 

PER CURIAM. I t  cannot be perceived from the case that any evidence 
was given on the point relative to which the court was asked to instruct 
the jury. I t  was an abstract question on which the court could not, 
properly, give any opinion. Judgment must be 

Affirmed. 

Cited: S. v. McCurry, 63 N. C., 35. 

ADMINISTRATOR OF WINGATE v. GALLOWAY. 

An execution not having indorsed thereon the cost in words, at length, is yet 
good as to everything but costs, and must be obeyed accordingly. 

APPEAL from Norwood, J., at NEW HAKOVER. Action on the case. 
The declaration contained two counts. The first charged that 

( 7 )  the plaintiff recovered, in NBW HANOVER County court, a judg- 
ment against Benjamin Smith, on which a writ of ca. sa. issued, 

directed to the defendant, as sheriff of Brunswick County, who neg- 
lected to execute the same, and falsely returned that Benjamin Smith 
was not to be found in his county. 

The second count charged that plaintiff sued out one other writ of 
ca. sa. against Benjamin Smith, directed to the defendant as sheriff of 
Brunswick County, who, after 15 February, 1821, took and arrested tlie 
said Benjamin Smith by virtue thereof, and afterwards, to wit, on 1 
May, 1821, suffered the said Benjamin Smith to escape and go at large 
out of custody, and made a return as follows: "Writ executed by arrest- 
ing and taking defendant into my custody, who was released upon 
giving bond and security to comply with the requisitions of the act of 
1820, passed for the relief of honest debtors. Bond made returnable 
in pursuance of said act, to the county court of Brunswick at  July Term, 
1821." 

On the trial below before Norwood, J., the plaintiff offered in evi- 
dence a paper purporting to be an execution, a t  his instance, against 
Benjamin Smith, on which, among other indorsements, was the follow- 
ing: "Bill of costs: Clerk, $7.681/3; tax and duty, $2; sheriff, $1.20; 
attorney, $4." This was objected to, and rejected by the judge, on the 
ground that i t  was not an execution, but void as having no legal bill of 
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costs attached to it. Plaintiff then offered in evidence a preceding execu- 
tion on the same judgment, and the indorsement of costs thereon was as 
follows : "Process and bond, $1.60 ; determination, 75 cents ; continuance, 
30 cents; tax and duty, $2; sheriff, $1.20; attorney, $4; writ and seail, 
63 cents." On this a levy on land was returned by defendant. The 
court was of opinion that this paper was inadmissible, and could not 
support the first count in the declaration; and, on the second count, the 
court held that bond taken by the defendant from Benjamin 
Smith, was properly made returnable to Brunswick County court, (8) 
and the plaintiff was nonsuited. The casc stood before this 
Court on a rule for a new trial, and was submitted without argument. 

TAYLOR, C. J. The rejection of the execution as evidence proceeded 
on a misconstruction of the act of 1784, ch. 223, which relates only to  
e~ecutions for costs; and supposing the last sentence of the eighth sec- 
tton to require an extended bill of costs to be annexed to all executions, 
yet i t  cannot be so construed as to make it illegal ia toto to execute the 
writ without i t ;  for, if the execution be sufficient in other respects, the 
sheriff is bound to obey it, so far as relates to the judgment, exclusive of 
costs. On this count, therefore, there must be a new trial. 

HALL, J. The reason assigned for not executing the writ of execu- 
tion is that no copy of the bill of costs of the fees in which the execution 
issued, written at  length and without any abbreviations, was annexed to 
the execution, as the act of 1784, ch. 223, see. 8, requires. This act was 
passed for the purpose of ascertaining the fees due to the clerks, shcriffs, 
and ~ t h e r  officers; and that part of it above recited speaks altogether of 
the costs that may be due, and directs how they shall be made to appear, 
but is d e n t  as to the execution in other respects. Admitting the execu- 
tion to be void as to the costs, i t  ought to have been executed in  other 
respects as if no costs had been due, or as if the bill of costs had been 
annexed as the law requires. This seems to have been decided to be the 
construction of the act many years ago. Taggert v. Hill, 3 N. C., 86. 
I, therefore, think a new trial ought to be granted on the first count for 
not obeying the writ of execution. 

And of this opinion was Judge HENDERSON. 
PER CURIAM. New trial. 

Cited: Coltraiae v. McCain, 14 N. C., 312. 
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(9 )  
WILLIAMSON v. RA1NEY.-From Northampton. 

The want of a declaration, when it appears on the record sent up to this 
Court, is an error which the Court cannot overlook, nor can it be amended 
or remedied but by consent. 

THE plaintiff, as guardian, brought her action against the defendant 
on his obligation in NORTHAMPTON court, and there obtained judgment 
for the principal money, with compound interest. Defendant appealed 
to the Superior Court, and at  the time of trial did not appear either 
in  person or by attorney. A judgment was rendered in the Superior 
Court for the principal money, with compound interest and 4 per cent 
additional interest on the judgment below from the rendition of the 
same until the affirmance thereof in the Superior Court. 

On the day after the trial the defendant came into court and in his 
proper person moved the court for a new trial, upon the ground that he 
was absent when the suit was tried; but he offered no affidavit. The 
court advised him to employ an attorney, that his motion might be 
brought before the court properly. This he refused to do, and the court 
decided that defendant should take nothing by his motion, whereupon he 
appealed. 

The record in this case did not set forth any declaration. 

PER CURIAM. This is one of those cases in which i t  does not appear 
that any statement was intended to have bcen made by the judge. We 
must, therefore, look into the record, and seeing there that no declaration 
has been filed, i t  is impossible for us to affirm the judgment. It is an 
error which we cannot overlook or amend in this Court without consent, 
and the appellant having waived no advantage which the law gives, we 
must for this cause reverse the judgment. 

Cited:  Stewart v. Garland, 23 N. C., 472. 

(10) . 
JARVIS v. McMAIN & SIMMONS. 

Days of grace are not to be allowed as between the original parties to a single 
bill, notwithstanding such paper is made negotiable by statute. 

DEBT on the following instrument: 
4 
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Six months after date we promise to pay Moses Jarvis or order 
$181.98, for value received. 

Witness our hands and seals, New Bern, 4 February, 1823. 
J. A. McMam. [L. s.] 
JOIIN SIMMONS. [L. s.] 

The writ was issued on 5 August, 1823. Plea, the general issue. De- 
fendant contended on. the trial below, before Daniel, J., a t  CRAVEN, that 
the writ had issued before the iebt was due, as he was entitled to days 
of grace. The jury found a verdict for the plaintiff, subject to the opin- 
ion of the court on the point of law as to days of grace. The court was 
of opinion that the defendants were not entitled to days of grace as in  
the case of bills of exchange and promissory notes, and gave judgment 
accordingly, whereupon defendants appealed. 

Gaston, f o r  appellmt. 
Hawlcs, contra. 

HALL, J., delivering the opinion of the Colirt : Tbe decisions (12) 
are of modern date that give to promissory notes a right to days 
of grace. 4 Term, 152. When days of grace originally extended to 
Fills of exchange they were gratuitous. I nced not cite authority for 
tkis. 

I n  bills of exchange the liability of thc parties is created more (13) 
by tho law merchant than by the express stipulation of the parties. 
Then days of grace and other regulations suiting a comrncrcial people 
grew into use; but where the liabilities of the parties are altogether 
of their own making (such as when a bond shall become due) i t  is more 
difficult to perceive the propriety of altering that contract by law, and 
saying that although the debtor has agreed to pay on a given day, yet 
he shall not pay till three days afterwards. To be sure, it has been done 
in England thirty or forty years ago; but I know of no instance of its 
having been so decided in this State. 

The remark may pass for what i t  is worth that this note has not been 
illdorsed, before which it bears no resemblance to a bill of cxehange. 
Bur. 676. I t  is a mere contract, like any other, between the parties. 

I think the understanding of people generally is that they must pay on 
the day designated by the note. I think that a new trial ought not be 
granted. 

HENDERSON, J., concurred. 

TAYLOR, C. J., dissenting: I understand i t  to be conceded on all 
hands that if the action had been brought in the name of an indorsee 
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the days of grace would have been allowable, by fofce of the acts of 
1162, giving negotiability to promissory notes, and of 1786, placing 
single bills on the same footing with promissory notes. But the argu- 
ment is that neither instrument acquires the qualities of a bill of ex- 
change, nor its effect, until it is indorsed, for then only the resemblance 
between the two begins, and the observations of Lord Mansfield in 2 
Bur. are quoted to establish this position. But when these remarks are 
duly considered it will appear that they have no bearing on the case, 

and that they were made diverso intuiti. There the action was 
(14) brought on an inland bill of exchange by the indorsee against 

the indorser, and the objection on the part of the defendant was 
that a demand of payment ought to have been made on the drawer, in 
support of which some cases on promissory notes were cited in which 
that assertion was made. To show its correctness as to promissory 
notes, in which the indorser is considered as the drawer, and its incor- 
rectness as to bills of exchange in the case under consideration, it be- 
comes necessary to trace the resemblance between them from its be- 
ginning in order to mark with precision the liability of the different 
parties and thereby to show that a demand upon the drawer of a bill 
of exchange was unnecessary. But what were the incidents or qualities 
of a promissory note before indorsement it is perfectly clear that the 
judge intended to intimate no opinion upon. The form of a declaration 
on a note made negotiable by the statute when a suit is brought by a 
payee against the maker removes all doubt on that subject. I t  is there 
stated that the maker became liable by reason of the note, and by force 
of the statute 3 Morgan, 24, 1 Went., 331, showing beyond controversy 
that if it be negotiable, the statute affects it and impresses it with certain 
qualities even before it is negotiated; whereas, if it be not a note within 
the statute, as being payable in anything but money, a consideration 
must be stated and proved, as in any other common-law assumpsit; for 
before the statute of 3 and 4 Anne no action could be maintained ex- 
pressly on a note, even for the payment of money, without declaring on 
it as a special agreement and setting forth the consideration. 5 Term, 
482. The statute seems to have designed to assimilate promissory notes 
of a certain description to bills of exchange, as far as the different nature 
of the instrument will admit of it, and I cannot perceive why the days 
of grace should be allowed as against the indorsee and disallowed as 

against the payee; why the latter, by force of the general words, 
(15) should be considered as transferring the note, subject to an in- 

convenience on the part of the indorsee which had not attached 
upon it in the hands of the payee. 

This would be my opinion in the absence of any adjudged case, but it 
is confirmed when the only adjudged case uupon the subject is strictly in 

6 
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point. I n  Smith v. Xendall the action was brought by the payee also, 
and i t  was considered so much a matter of course to allow the days of 
grace upon promissory notes, within the statute, that it was not even 
questioned; and the only doubt was whether a note payable to A., with- 
out adding "to order" or "bearer," was within the statute. That point 
being ascertained, i t  resulted at once that the days of grace were allowed 
against the payee. 

The case seems to have undergone much consideration, and satisfies 
me that the law is so settled in England. I f  i t  should be thought that 
these rules are cnfit to be adopted here, where the pnrsl~ds of the people 
are so little commercial, the answer is that a certain portion of the com- ' 
munity is as much so as in any other country, and that persons who re- 
cbive negotiable instruments are bound to ascertain their legal qualities; 
that we have heretofore borrowed, and daily do borrow, our construc- 
tions from the same source; and that it seems too late to object to these 
customs, their commercial nature, when we have adopted and enforced 
the very strictest amongst them, viz., that notice of nonpayment of a 
promissory note shall be given to the indorser within one day (allow- 
ing for the days of grace) after the demand has been made upon the 
drawer; otherwise the indorser is discharged. . Banks v. Smith, 7 N. C., 
73. 

DOE ON DEMISE OF POPE v. BRADLEY. 
(16) 

A sheriff advertised property to be sold on a certain day, and afterwards, 
recollecting that it was the general election day, made known that he 
would open the sale for form and postpone it to the succeeding day. He 
did so, and in a contest between a bidder of the first and a bidder of the 
second day, it was Held, that the sheriff might well postpone the sale, as by 
the act of 1820 he is permitted to do so, and the reasons for a postpone- 
ment must, to a certain extent, be judged of by the sheriff. 

8 -- 0 

EJECTMENT for a lot of ground, tried, before Paxton, J., at PITT. 
The lessor of the plaintiff and the defendant both claimed title to the 

land in dispute, under deeds from the sheriff of the county of Edge- 
combe on the same execution. The defendant's deed bore date 27 July, 
1821, and that of plaintiff's lessor on 27 November, 1821. 

The lot in question, with other tract of land, was levied upon by the 
sheriff as the property of Willie Stanton, and duly advertised to be sold 
on the last Thursday of July. The sheriff, having afterwards called to 
mind that the day appointed for the sale was the general election day for 

7 



I N  THE SUPREME COURT. 

the county, caused i t  to be generally made known that the sale would 
not actually be made on that day, though i t  would be opened for form 
and postponed to the succeeding day. Accordingly on the day the 
sheriff's deputy announced that he would set up the property, open the 
bidding, and adjourn the sale to the next day; the tract of land, not the 
lot in dispute, was set up, and after some bidding the lessor of the plain- 
tiff bid $800, and the deputy sheriff then adjourned the sale to the suc- 

ceeding day. This took place before 2 o'clock in  the afternoon. 
(17) On the next day the sheriff offered to put up the tract a t  the last 

bid which had been made on the day before, viz., $800, when the 
lessor of the plaintiff objected, alleging that he was the purchaser for the 
price of $800, which sum he then offered to pay. The sheriff set up the 
tract anew, and after that was disposed of a t  $500, offered the lot in  
question, when i t  was bid off by an agent of the defendant, and the sheriff 
immediately executed a deed. The defendant and his agent both knew 
the circumstances of the bidding on the preceding day and the postpone- 
ment of the sale. 

The court instructed the jury that if there was no fraud in  the trans- 
action the deed transferred the title, notwithstanding the provisions of 
the act of 1820, entitled "an act directing the manner in  which property 
levied on by sheriffs and constables shall be sold."* Verdict for the de- 
fendant ; new trial refused ; judgment, and appeal. 

TAYLOR, C. J. The act of 1820 is directorv to sheriffs as to the mode 
of conducting sales, and authorizes them to continue the sale from day 
to day if the whole of the property taken in  execution cannot be sold 
the same day. But as i t  does not specify the reasons which may prevent 
a sale of the property, they must necessarily be judged of by the sheriff, 
to whom a discretion to a certain extent is thus given. The reason for 

L, 

adjourning the sale is within the spirit of the act, and would in  general 
operate for the benefit of the parties. But on no principle can i t  annul 
the sale, for the sheriff is made liable to a penalty for disobeying the 

act; though in this instance he cannot be said to have disobeyed 
(18) it, for thc occurrence of the election rendered i t  highly improper 

to proceed with the sale, and may, according to the act, be under- 
stood as preventing it. I approve of the ground taken by the Superior 
Court, and think its judgment ought to be affirmed. 

HALL, J. The act of 1820, New Rev., ch. 1066, gave the sheriff the 
power of continuing the sale from day to day, provided the sale could not 

*This act provides that sales shall be made at the courthouse on the last 
Thursday in each month; that forty days notice shall be given of sale of 
lands, and twenty days of sale of slaves; that the sale shall be made between 
the hours of 10 and 4. 

8 
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be completed on Thursday. A very good reason is given why in  the 
present case the sale was not completed on that day. On the next day 
the property in  question was offered for sale and purchased by the de- 
fendant, and it is objected that the sale was not good. The objection can- 
not be sustained. The reason for continuing the sale till Friday might 
be, and probably was, as good as if it had been continued over for want 
of time to make sale of the property on Thursday. There must be judg- 
ment for the defendant. 

HENDERSON, J., concurred. 

Cited.: Mordecai v. Speight, 14 N.  C., 429; Brooks v. Ratcliff, 33 
N. C., 326; Reid v. Sargent, 49 N. C., 454. 

SCALES v, FEWELL.-From Rockingham. 

A bill of sale not registered within twelve months from the time of execution, 
if registered afterwards by virtue of an act giving further time for registra- 
tion, shall not have relation back to defeat a levy made after the execution 
of the bill of sale, but a period when the law giving further time had 
not been enacted. Such registration, however, would be good a s  to all 
future transaotions. 

TRESPASS for taking a quantity of tobacco. Patterson was indebted, 
and, to secure his creditors, on the 2 September, 1819, executed an in- 
strument by which he conveyed to the plaintiff the property in 
q~wstion, in trust to sell the same, satisfy the creditors, and de- (19) 
liver up the sum remaining -to him (Patterson). This instru- 
ment was proved and registered at  November Term, 1821, of Rocking- 
Lam County courlt. 

The defendant justified as a constable under two executions issuing on 
judgments obtained after the date of the deed'of trust, and contended 
below that the paper, not having been registered within fifty days, under 
the act of 1715, ch. 38, was void as against creditors. 

The jury was instructed that this instrument was not a mortgage, so 
as to require registration under the act of 1715. 

Verdict for plaintiff; new trial refused; judgment, and appeal. 

TAYLOR, 0. J. The instrument under which the plaintiff claims title 
is a bill of sale, to the validity of which re~istration within twelve months 
is made essential by the act of 1715. The time had, therefore, expired 

9 
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on 2 September, 1820 ; but the act of 1821 allows a further time of two 
years, and, supposing that allowance had been availed of, the deed would 
have reIated back to its date. But in the meantime the lien of the execu- 
tions had attached upon the property, and although the doctrine of 
relation as between the parties may be adopted for the advancement of 
justice, yet i t  shall not do a wrong to strangers, and cannot, in this case, 
overreach the levies. The defendant, therefore, is entitled to a new trial. 

HALL, J. I f  the deed given by Patterson to Scales does not fall within 
the laws regulating the registration of mortgage deeds, i t  falls within the 
operation of another equally fatal to it. I t  bears date 2 September, 
1819, and by the act of 1789, ch. 315, sec. 2, it ought to have been 

registered within twelve months after its execution; otherwise the 
(20) act declares i t  to be void and of no force whatsoever. I t  was not 

registered until November, 1821, and at  that time there was no 
law giving further time in  cases where the time had elapsed within 
which deeds ought to have been registered. The last law which had 
passed was in 1818, ch. 967. That law gave a further time of two years, 
but its provisions were inoperative when the deed in  question was regis- 
tered. The deed must, therefore, on that account give way to the execu- 
tions. 

It is true that an act afterwards passed, in  the year 1821, chapter 
10, giving a further time of two years for the registration of all grants, 
deeds, bills of sale, etc. I t  is also true, I think, that that act compre- 
hended and validated the registration of the deed in  question as to all 
future transactions; yet I do not think, that i t  divested rights under the 
execution which had vested before that time. I therefore think the rule 
for a new trial should be made absolute. 

And of this opniion was Judge HENDEESON. 

Cited: Jones v. Sasser, 14 N. C., 379; Hill u. Jackson, 31 N.  C., 
336; Tooley v. Lucas, 48 N .  C., 148 ; Isler v. Poy, 66 N. C., 551; XcCall 
v. Wilson, 101, 601; Spivey v. Rose, 120 N. C., 165; Dew V. Pyke, 145 
N. C., 307. 

DOE on DEMISE OF HAUGHTON & SLADE V. RASCOE & GRAY.-From Bertie. 

1. Where a grant.  was made in 1818, and registered, but the certificate did 
not show a t  what time it  was registered, the court will permit the grant 
t o  be read, notwithstanding a period intervened between 1818 and 1821 
when no law was in force allowing further time for the registration of 

10 
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grants, unless it be shown that some right vested between the time within 
which the grant should have been registered and the time when the act 
of 1821, allowing further time, went into operation. 

2. A line calls for  "171 poles to Roanoke River." The call to the river termi- 
nates when the line reaches the margin or bank of the river, without re- 
gard to distance, and the intersection of the line with the river is the 
point from which the next line commences. 

3. Lines and courses are described, "North 12 east 530 poles, then along the 
thoroughfare, etc."; Held, that the line north 12 east shall run to the 
thoroughfare, without regard to course and distance. 

EJECTMENT, tried before Badger, J. On the trial the plaintiff (21) 
produced a grant to his lessors, dated November, 1818. By the 
certificate of the register of the county in  which the lands are, endorsed 
on the grant, i t  appeared that the grant had been registe~ed, but i t  did 
not appear from the certificate a t  what time i t  was registered, nor was 
any- proof, other than the certificate, offered as to that fact. Defendant 
objected to the grant as evidence, without further proof as to the time of 
registration, and i t  was received by the court subject to the exception. 
This grant covered the disputed premises, of which defendant had 
possession. 

The defendant then produced a grant to Jonathan Jacocks of much 
older date than plaintiff's grant. This grant called (among other 
courses) "'south 14 east 111 poles t o  Roanoke .River, then north 25 east 
98 poles, then north 22 east 118 pole,s, then nor th  12 east 530 poles, then 
along the thoroughfare to the first station." 

The courses on the plat annexed to this grant, and referred to (22) 
by it, stated the courses as in the grant, except the last course but 
one, which, with the last course, is stated as follows: "then north 12 
east 530 poles to the thoroughfare, then along the thoroughfare to the 
first station." 

I n  running the line described, "south 14 east 171 poles to Roanoke 
River," the river was reached at the distance of 150 poles, and defend- 
ant contended that the line should be extended into the river to the 
channel, so as to complete the distance. 

The court held, and so instructed the jury, that the call to Roanoke 
River terminated when the line reached the margin or bank of the river, 
and that the party could not extend i t  beyond, but that the distance was 
to be disregarded and the intersection with the river was to be considered 
the t e rgna t ion  of the line from which the next line was to commence; 
and further, that the line, "north 12 east 530 poles," should run to_ the 
thoroughfare, and that for that purpose the course and distance should 
be disregarded, if necessary, to reach that place. 

11 
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I f  the lines of the grant be run according to the instructions of the 
court, stopping the one line at the margin of the river, and carrying the 
other a straight course to thc thoroughfare, t,hc land in dispute is not 
covered by the defendant's grant. 

The jury returned a verdict for the plaintiffs. Defendants moved to 
set i t  aside and enter a nonsuit on the matier reserved as to the ad- 
missibility of plaintiffs' grant in evidence. This was refused, and a 
new trial was then moved for. This also being refused and judgment 
rendered, defendants appealed. 

Gaston for defcndants. 
B o g g  for plaintiffs. 

HALL, J., delivered the opinion of the Court: I think the court was 
right in receiving in evidence the grant made to the lessors of the plain- ~ tiffs. I t  is true, the grant ought to have been registered in  two years, 
as the law required. But by the act of 1821, ch. 10, further time of 
two years was given for the registration of all deeds, grants, etc., made 
before that time. H a d  any right vested between the time within which 

the grant ought to have been registered and the time when,the 
(24) law of 1821 begun to operate, as in Scales v. Fewekl, ante, 18, 

those rights would not have been divested by that act. But the 
defcndants havc shown no rights so circumstanced. If they had a right 
under the grant of Jonathan Jacocks, the plaintiff's grant, whether 
registered or not, would not stand in their way; but as i t  appears that 
that grant does not cover the land, and no other right is set up, the 
plaintiff's grant being comprehended in the act of 1821 entitles them to 
recover. 

We see no objection to the charge of the court as to the boundaries of 
the land, and are of opinion that judgment should be rendered for the 
plaintiffs. 

Cited: Moom v. Cokli~zs, 15 N. C., 402; McCall v. Wibom, 101 N. C., 
601; Literary Board v. Clark, 31 N. C., 60; Redmond v. Stepp,  100 
N. C., 219; Bowen v .  Gaylord, 122 N.  C., 820; Whitaker  7). Cover, 140 
N. C., 283. 
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PRACTICE-COSTS. 

In equity practice a witness is paid by the party that summons him. 

RYDEN AND OTHERS v. JONES. 

Petition for distributive shares. 

GASTON produced a notice to the petitioners from the defendant of an 
intended motion2or a rule to show cause why thcre should not be a new 
taxation of costs in this case, I t  was a petition for distributive shares, 
filed against the defendant, as executor, in  which a decree had been 
made for petitioners, Byden v. Jones, 8 N. C., 497, and the clerk had 
taxed the defendant with the cost of plaintiff's witnesses. The Court 
granted the rule, and afterwards made i t  absolute, stating that cases of 
this kind must be governcd by the rules of chancery practice, and that 
plaintiff might have taken the depositions of his witnesses. A new taxa- 
tion of costs was ordered accordingly. 

Cited: GT;fith v. BYrd, 24 N. C., 72; Newsorn v. Newson, 26 N. C., 
SP9 ; Bowers v. Bowers, 30 N. C., 249. 

(25) 
PRACTICE-COSTS. 

On the aha 
COLLINIS v. JONES. 

~tement of an action, each party pays his own costs. 

IN this case the judgment below was that the suit had abated, and the 
administrator of the plaintiff appealed to this Court, where he came in 
proper person and ordered the appeal to be dismissed; and 

BY THE COURT: It was adjudged that the appellant pay the costs of 
this Court, and that each party pay their own costs in the court below. 

Cited: S. v. Wallin, 89 N. C., 580. 

PIGOT v. DAVIS.-From Carteret. 
1. This Court cannot, upon a record of the Circuit Court of the United States, 

offered in evidence, inquire into the fact whether the judgment of the 
Circuit Court was regularly entered up, or whether the subsequent proceed- 
ings had thereon were regular. 

2. An execution when returned becomes part of the record, and a'certified 
copy thereof is evidence. 13 
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DETINUE, for a negro. The negro belonged to George Bell, who died 
in  1794, after duly making his will by which he bequeathed the negro in 
dispute to his infant grandchildren. The executors of the will assented 
to the legacy, and the negro was delivered to the guardian of the infants. 
A judgment was obtained by the administrator of Samuel Cornell, in 
the Circuit Court of the United States for the District of North Caro- 
lina, against the executors of George Bell, for the sum of $2,011.60. 
The executors in this suit pleaded plane administravit, and the plea was 

found for them on their showing that they had paid the legacy to 
(26) the legatees. A sci. fa. issued to the guardian of the legatees to 

show cause why the plaintiffs should not have judgment and execu- 
tion against the legatees of the assets that came to their hand. I n  
November, 1799, there was a judgment rendered on the sci. fa. and at 
the same term the plaintiff (Cornell's administrator) sued out a writ of 
fi.  fa. on the judgment, returnable to the next term of the Circuit Court, 
and the marshal thereupon levied on and sold the negro in dispute to 
the present plaintiff. The defendant derived his title from the legatees * 

under the will of George Bell. 
There was a verdict for the plaintiff, subject to the opinion of the 

court upon the legality of the execution, which issued before the expira- 
tion of twelve months from the time judgment was rendered in  favor of 
Cornell's administrator. The court was of opinion that the execution 
was legal, and gave judgment accordingly; whereupon defendant ap- 
pealed. 

Before judgment was signed, the defendant moved for a new trial, 
because the original execution in favor of Cornell's administrator was 
not produced, but a copy, certified under seal of court by the clerk of 
the United States court. This was refused by the court. 

Gaston for appellant. 
( 2 1 )  R u f i n  and Hawks for appellee. 

HALL, J. Whether the scire facias issued regularly in this case,' or 
whether the judgment was regularly entered up upon it, this Court can- 
not inquire. While i t  continues in  force i t  is binding upon the parties. 
I t  can only be reversed by a writ of error. I t  has been pronounced by 
a court as stable and as strongly constituted by the Constitution and 
laws of the country as the Court we sit in ;  and i t  i s  a court, too, of 

competent jurisdiction. 
(28) As to the second objection, i t  may be observed that when an 

execution is returned i t  becomes part of the record of the suit, 
14 
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and a copy of it, when properly authenticated, may as properly be given 
in  evidence as a copy of any other record. I, therefore, think the rule 
for a new trial should be discharged. 

And of this opinion was the rest of the Court. 

Cited: 8nead v. Rhodes, 19 N. C., 388; Walters V. Moore, 90 N. C., 
46;  Brittain v. Mull, 99 N. G., 492. 

WILKES v. COFF1ELD.-From Bertie. 

1. A,, being in want of money, applied to B., and it was agreed between them 
that A. should receive from B. the note of one L., which he held, and give 
therefor to B, a bond payable to 5. the sum due on L's note, with 15 
per cent. A. gave his bond accordingly to S., by whom it was indorsed 
to the brother of B., in whose name a suit was brought and judgment 
recovered, and the money was collected by an execution against A.: Held, 
that A. was guilty of usury, and that it is no defense for a lender on 
usury to say that he acted as another's agent, unless he disclose the agency 
at the time of contracting. 

2. Whether, being particeps criminis, such disclosure at the time would avail 
him, qztcere. 

THIS was a] qui tam action on the statute of usury, tried before Badger, 
J. The facts were these: Hunter swore that he applied to the defendant 
to borrow money; the defendant expressed a willingness to lend, but not 
having the money needed, i t  was agreed between him and Hunter that 
H. should take from the defendant a note on one Leary, due at  that time, 
payable to William Coffield, executor of John Coffield, deceased, for 
$782.81; H. was to give for i t  his bond, with security, payable in six 
months to E. Slaughter, for a sum sufficient to include i n  i t  the 
amount due on Leary's note with 15 per cent thereon. H. exe- (29) 
cuted the bohd, with the plaintiff as his security, for $967.25, de- 
livered it to Slaughter, and received from him Leary's note according to 
the agreement made with the defendant. On the trial this note appeared 
to be indorsed in blank by Slaughter. 

On 10 May, 1820 (the day when Hunter7s.note became due), there 
was due for principal and interest on Leary's note $841.50, which Hunter 
afterwards received or had the benefit of. 

An action was afterwards brought on Hunter's not'e in the name of 
William Coffield, as assignee of Slaughter, and a judgment recovered, 
execution issued, and the sheriff collected the money. 

16 
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The court instructed the jury that the contract stated by Hunter was 
a corrupt bargaining within the meaning of the statute on which the ac- 
tion was founded; and that if consummated by the receipt of usurious 
interest thereon would entitle the plaintiff to recover. And on this sub- 
ject the court instructed the jury that the statute was not to be evaded 
by the interposition of any forms, nor were they to be blinded by any con- 
trivances to defeat its provisions; that it was not necessary that the 
defendant should himself have received the money, but a receipt by an 
agent was sufficient; that though the action brought on the note was in 
the namc of William Coffield, and though the money appeared to be , 

collected for him, yet if i t  was really for the use or benefit of the de- 
fendant, or if tho defendant otherwise rccoived the money on the note, 
the plaintiff was entitled to recover. But that if they were satisfied, 
on examining the evidence, and the inferenccs they might draw from it, 
that although the defendant made the contract, as stated by Hunter, 
yet that in truth and fact he made i t  on account of William Coffield, 
had no personal interest in i t ;  that the suit on the note was not brought 

for his use, nor the money received by him, nor collected for hi& 
(30) benefit, that then the plaintiff could not recover, as one necessary 

ingredient would be wanting to complete the usury, that is, a 
receipt of money on the unlawful contract. 

Verdict for defendant; new trial refused; judgment, and appeal. 

Aogg for appellant. 
Gaston contra. 

(33) TAYLOR, C. J. The question presented to the Court in this 
case may be decided by an application of the familiar rule that 

in all crimes under the degree of felony there are no accessories, but that 
all persons concerned therein, if guilty at all, are principals. This is 
not an attempt to punish the defendant for a crime committed by an- 
other, but to punish him for an offense imagined, contrived, and partly 
executed by himself in person, though consummated by ahother under 
his direcition and appointment. The record distinctly states that the 
corrupt agrecment was made by the defendant, and i t  is evident that it 
would have been carried through by him to its completion but for the 
circumstances, real or feigned, of his not having the money to lend, but 
only a note, then in the possession of Slaughter. I f  this were really 
the true reason why he did not lend the money, i t  shows that he entered 
fully into the scheme of committing the offense; and if i t  was only a 
pretense, it exhibits a device somewhat awkwardly contrived and easily 
penetrated, to evade the statute. 

16 
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The specific crime then meditated was that Slaughter should receive 
the note from Hunter, and collect the money when due, and that he 
should also transfer to Hunter the note then due from Leary. And if 
the usurious agreement had been thus carried into execution i t  would 
have been impossible to raise a doubt as to the defendant's guilt, on 
Slaughter's receiving the unlawful interest. Slaughter was the defend- 
ant's agent for the very purpose of committing the crime, and though it 
wals not completed precisely in the manner apparently contemplated, 
yet the authority given to Slaughter enabled him to indorse the note to 
William Coffield, and thereby led to the perpetration of the offense in a 
different shape. 

These circumstances fully warrant an application of the legal (34) 
maxim that in investing another with @ lawful authority, a man 
may limit i t  as strictly as he pleases; and if the party authorized do 
transgress his authority, though it be but in circumstance expressed, i t  
shall be void in th'e whole act. But where a man is author and mover 
to another to commit an unlawful act, then he shall not excuse himself by 
circumstances not pursued. Thus if a man make a letter of attorney to 
A. to deliver livery and seizin in the capital messuage, and he doth it in 
another place of the land; or, between the hours of 2 and 3, and he doth 
i t  after or before; in these cases the act of attorney as to execute the 
estate is void. 

But, on the other hand, if a man command A to rob B on Shooter's 
hill, and he doth i t  on Gadd's hill; or to rob,him on such a day, and he 
doth i t  next day; or to kill B, and he doth it not himself, but procureth 
C to do i t ;  or to kill him by poison, and he doth it by violence; in all 
these cases, notwithstanding the fact be not executed in circumstances, 
yet he is accessory nevertheless. iManda ta licita recipiunt strictam inter- 
pretationem, sed illicita Zatarn et extensam. Bacon's Maxims, Reg., 16. 

A kindred principle is laid down and illustrated by the same great 
writer; that all crimes have their inception in a corrupt intent, and have 
their consummation and issuing in some particular fact, which, though 
i t  be not the fact a t  which the intention of the malefactor was leveled, 
yet the law giveth him no advantage of the error, if another particular 
ensue of as high a nature. Therefore, if an empoisoned apple be laid 
in a place to empoison J. S., and J. D. cometh by chance and eateth it, 
thiwigmurder in the principal that is actor, and yet the malice ifi indi- 
viduo was not against J. D. ; so if a thief find a door open, and come in 
by night and rob a house, and be taken with the mainour, and 
break a door to escape, this is burglary, yet the breaking of the (35) 
door was without any felonious intent, but it is one entire act. 
Reg., 15. 

2-10 17 
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These sound and elementary principles of criminal justice, the non- 
observace of which would derange the harmony of the whole system 
and lead to manifold evasions, and a dangerous state of impunity, 
appear to me to fully justify the view I have taken of this case. They 
are emphatically just and important in expounding a statute, to escape 
from the penalties of which the cupidity of mankind is daily inventing 
colorable pretexts and artful expedients. Witho;t their application the 
money lender might make his corrupt bargains, but, keeping his funds in 
another person's hands, refer the borrower to him for the sum wanted, 
and to secure tha repayment by a note with unlawful interest, which 
might a t  once be passed into circulation for its full value. I f ,  when 
the money is recovered from the borrower, the lender is deemed inno- 
cent, then so far from its being true, as the sages of the law tell us, 
"that where the real truth is a loan of money, the wit of man cannot 
find a shift to take it out of the statute," i t  is manifest that a very simple 
and obvious contrivance would render the law powerless. Like a spider 
in  the center of its web, ensnaring its prey by distant filaments spun 
from its own body, the usurer might destroy his victim, and yet make 
no other movement than the last fatal one to devour the carcass. There 
ought, in my opinion, to be a new trial. 

HALL, J. The case in 5 Mass., 53, goes the full length of deciding 
that i t  is no excuse for a lender on usury that he acts as agent for 
another, if he does not disclose at  the time of lending that he acted in 
that capacity; and being a particeps crim-inis, i t  is doubtful whether 
such disclosure at  that time could avail him. 

I concur in the opinion that the rule for a new trial should be made 
absolute. 

HENDERSON, J., concurred also. 

(36) 
DELOACH v. WORKE, ADMINISTRATOR OF DYSON. 

..- , 
1. It was the design of the act of 1807, ch. 721, to allow a plaintiff interest on 

the principal sum recovered from the time judgment is rendered; and the 
jury must distinguish between principal and interest where the whole sum 
is assessed in damages, but where the principal and interest are dis- 
criminated on the record, or it can be collected from an inspection of it 
what the principal is, interest shall be calculated on that. 

18 
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2. Where, upoi the plea of nu1 tie1 record, it appears that no formal judgment 
was entered upon the record, the court must overlook the objection, as, 
otherwise, owing to the looseness of practice, the proceedings of courts 
for years back would be overturned. 

SCIRE E'ACIAS to revive a judgment. 
The defendant was sued in IREDELL County court in an action of 

debt founded in  the obligation of his intestate for the payment of $170, 
made in 1812, and pleaded thereto the general issue, and retainer to the 
amount of $873.661/2, and confessed assets in hand to the amount of 
$1,789.201/, and no assets beyond. 

The jury found that the administrator detained from the plaintiff 
the sum of $190.32; that the defendant was entitled to a retainer of 
$876.661& exclusive of commissions, and that there were assets beyond 
sufficient to pay the judgment and costs. 

On the judgment a scire f a c k  issued, to which the defendant pleaded 
nu1 tie1 record, payment and set-off. I t  was found by a jury that "There 
is no payment or sett off; that the judgment of $190.32, and damages 
by way of interest to $60.50," arid the court adjudged that there was 
such a record. The defendant appealed to the Superior Court of the 
county; and a jury there Sound against the defendant on his pleas of 
payment and set-off, and tho court adjudged that there was such 
record, and gave judgment for $190.32 principal, and for the further 
sum of $84.62 interest up to the present time; whereupon defend- 
ant appealed to this Court. Therecord did not show that any (37) ' 

formal judgment had ever been entered upon the verdict against 
the defendant in  the first suit. 

Rufin 'for plakti f f .  

TAYLOR, C. J. The evident design of the Act of 1807, chaptar (40) 
721, was to allow the plaintiff interest on the principal sum re- 
covered i n  a judgment from the time of its rendition; and the direc- 
tion to the jury to distinguish between the principal and interest 
was intended to provide for those cases in which the whole sum is as- 
sessed in  damages, so as to enable the clerk or tho sheriff to compute 
the intcrest on the principal sum. But where the principal and interest 
are discriminated on the record, or it can be collected from an inspection 
of i t  what the principal sum was, it is equally within the spirit of the 
act that interest should be calculated on that; and as the note is here 
spread on the record, and the principal of it corresponds precisely with 
the sum demanded in the writ, i t  is plain that the verdict was formed 
on a calculation of the principal and interest, and a deduction of the 
payment endorsed. Thetre can be no difficulty in reforming the jadge- 

19 
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ment of the court according to the act. The objcction that no formal 
judgment was entered in the county court cannot prevail without re- 
versing, perhaps, tho greater part of the proceedings which have been 
had for years past. The judgement must be considered as entered ac- 
cording to the opinion which this Court has constantly entertained. 
Jones v. Zollicofer, 4 N. C., 48. 

HALL, J. I t  is apparent that the judgement which this scire facias 
is brought to revive was founded upon a debt due by contract, because 
i t  was obtained against an administrator, and, if so, that i t  bears interest 
from its rendition under tho act of 1807, New nev., ch..721; but either 
no interest was given by tho jury upon tho debt due, or, if i t  was, i t  was 
added to tho principal, and both together made the sum of $190.32. The 
justice of tho case, therefore, is that tho plaintiff should have judgement 
for $190.32, with interest (under the act) upon tho sum of $170, part 
thereof which appcars to be the principal of thc sum originally due. 

1 think we must say there is such a record, for although it is 
(41) apparent that i t  is very defective for the want of entering a for- 

mal judgment upon the verdict, yet, considering the situaltion of 
many of the records of the courts of this State, were we to give a dif- 
ferent judgment i t  would lead to  the^ greatest injustice and hardship. 
From these considerations I think judgment should be given for the 
plaintiff, with interest on the sum of $170 only until paid. 

HENDERSON, J., concurred. 

Cited: Collins v. McLeod, 30 N.  C., 223 ; Hamell o. Peables, 79 N .  C., 
30; Grantham v. Kennedy, 91 N. C., 155; McDowell v. McDowell, 92 
N. C., 229 ; McNeill v. R. R., 138 N. C., 3. 

MEDFORD AND WIFE v. HARRELL AND W I F E . - F ~ O ~  Martin. 

I n  a petition for partition the first judgment to be rendered is for the appoint- 
ment of commissioners, and final judgment is to be rendered on their re- 
turn. An appeal taken from any interlocutory judgment will be dismissed. 

THIS was a petition for partition of land. At the return of the1 process 
the defendants appeared and pleaded '(Sole tenure." A t  the succeeding 
term the petitioners, by their counse~l, moved the court for a decree of 
p r t i t i o n  on the ground that defendants7 plea was a nullity, they having 
no right to make defense, because, by the act of the Legislature giving 
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jurisdiction in cases of petition, i t  was intended that the proceedings 
should be ex parte. The defendants then moved that as neither repli- 
cation nor demurrer was filed to their plea, that the petition should be 
dismissed. The court held that the proceedings were ex parte, and 
decreed partition, and at  the same time adjuged that defendants should 
take nothing by their motion. Whereupon defendants appealed to 
this Court. 

PER CURIAN. This appead is taken from an interlocutory (42) 
judgment, and is not sustainable under the act organizing this 
Court. The first judgment to be rendered by the court is the appoint- 
ment of five commissioners, who are to make the partition and return 
their proceedings to court, upon which the final judgment is to be 
given. 

The appeal must be dismissed. 

THE GOVERNOR v. WITHERSPOON AND OTHERS.-F~O~ Wilkes. 

1. Where suit was brought on a bond given by a sheriff, but not drawn con- 
formably to the directions of the act of Assembly, the suit was sustained; 
the bond being held good as a voluntary bond. 

2. In such a suit a suggestion of damages should be made under the Btat, of 
Will, III., but if not made, it is no good ground of objection after verdict, 

THIS was an action of debt brought against the defendant Wither- 
spoon, former sheriff of Wilkes, and his securities on a bond executed 
by them, which was i14 the following words: 

"We and each of us oblige ourselves, our heirs, etc., to pay to thz 
Governor of the State of North Carolina, and his successors in office, 
the full .am of $4,000; void on condition that Thomas Witherspoon, 
Esquire, high sheriff of the county of Wilkes for the year 1820, shall 
.well ~ n d  truly do his duty in office as sheriff for said year, in  every 
respect according to law. Witness our hands and seals this 2 May, 
1820. 

Witherspoon in  1820, as sheriff, received a sum of money on an exe- 
cution at  the instance of Chambers, and failing to pay i t  over, this 
suit was brought and a verdict rendered for plaintiff. Defendants 
moved for a new trial on the ground that the bond was insufficient 
and not drawn pursuant to the act of Assembly. Paxtom, J., who 
presided, refused a new trial and rendered judgment, from which (43) 
clefendamts appealed. 
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HALL, J. I f  a recovery cannot be had in the present case, it can- 
not be because the contract of the parties will not warrant it. The 
contract of the parties fully sustains tho verdict and judgment of thc. 
court. 

But it is said, and truly, that the bond has not been taken conforma- 
bly to the directions of the act of Assembly; so it was objected in Bank 
v. Twitty, 9 N.  C., 5, but it was decided in that case, and the Court is 
now of opinion, that the bond was good as a voluntary bond. 

The magistrates of the county were empowered by the Legislature to 
take from the defendant a bond, and the form of that bond is p r e  
scribed. The bond was not taken for the benefit of the justices, but 
for the benefit of the suitors, whose money might come into the hands 
of the defendant as sheriff and be by him improperly detained, as seems 
to have been done in the present case. The present plaintiff had no 
agency in taking the bond, and if the bond, although bad in form, is in 
its terms sufficient to warrant the present action, it would be the height 
of iniustico to declare i t  invalid on account of form. I t  is not like the 
case of a bond taken by a sheriff contrary to the provisions of the act of 
Assembly. A11 such bonds are declared to be void. 

But an objection has been here made to the form of the proceedings 
i n  this case. I t  has b&n said that under the Stat. of Will. 111. a 
suggestion of damages ought to have been placed upon the record. I t  is 
true that ought to have been done, but there is no doubt but that a .  
suggestion of the sort was made, and proof made accordingly; for tlie 
jury, by their verdict, have found damages in  consequence of such proof, 
and the court has given jud,ment thereon and the omission to suggest 

damages on the record ought now, after verdict, either to be 
(44) overlooked or leave should be given to enter i t  nunc pro tunc. 

2 Saund., 187, n. 

Cited: Governor v. McAffee, 13 N. C., 17; Branch v. Elliott, 14 
N. C., 89 ; Williams v. Ehringhaus, Ib., 298. 

DOE ON DEMISE OF WILSON v. ALLEN TWITTY, WILLIAM TWITTY, AND 

DAVID TW1TTY.-From Lincoln. 

1. There are no particular rules of conduct prescribed by positive enactment 
to sheriffs in the sale of lands; but it is their duty to sell in that way 

. by which most money will probably be raised; a sale en masse of several 
tracts of land, held under distinct titles, and not lying contiguous, was 
supported. However, where it did not appear that either the sheriff o r  
purchaser knew the situation of the land. 
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2. Where a sheriff levied on land and negroes, and left the negroes in defend- 
ant's possession, taking a bond for their production on the day of sale, 
it was Held, that the negroes not being forthcoming, the sheriff might 
lawfully sell the land. 

EJECTMENT, in which plaintiff's lessor claimed under a sheriff's deed 
for the disputed premises. 

A judgment having been obtained in RUTHERFORD at the instance of 
Ann Waters against the defendant Allen Twitty, execution was sued 
out thereon, and by the present plaintiff was placed in the hands of the 
sheriff, who made thereon a return that he had "Levied on 1,050 acres 
of land on Green River, and on both sides of Walnut Creek, including 
the plantation on which' Allen Twitty and William Twitty live, includ- 
ing the whole of their improvements and mills; and on 7 June levied 
on sixteen negroes, the property of Allen Twitty, and on this day, 
28 June, the above land was exposed to sale, when Joseph Wilson, 
~ s ~ u i r e , .  became the last and highest bidder for the sum of $800." 
The return went on to state that the sale of the negroes was post- 
poned, and afterwards a part of them (seven) sold for $1,301. (45) 

Allen Twitty and the other defendants, his sons, were in posses- 
sion of the lands at the time of the sale and the bringing of the action; 
and Allen Twitty had been in possession nearly thirty years, claiming as 
his all the lands which were levied on and sold. The present plaintiff, 
who was interested in the judgment under which the lands were sold 
when he delivered the execution to the sheriff, directed him to levy it 
on Allen Twitty's land and negroes, and when the sheriff went to make 
the levy he asked Twitty how much land he had there, and was answered 
1,050 acres, and the sheriff levied accordingly. The sheriff did not know, 
nor was i t  made known at the time of the sale, that the land was held 
under different and distinct deeds; but he did know at the time of the 
levy that William Twitty and Allen Twitty lived on different parts of 
the land, at the distance of a mile from each other. Allen Twitty did 
not inform the sheriff at the time of the levy on the negroes that they 
belonged to William; the sheriff left the negroes with Allen Twitty, 
taking from him a bond to produce them on the day before the day of 
sale, but they were not produced on that or the following day. William 
Twitty at  the sale attended and claimed the property as his, forbidding 
a sale. 

The tracts of land were meadow or cleared lands, some lying on the 
river and some back, and not all contiguous, and in 1814 and 1815 Allen 
Twitty gave in the lands to the assessor, describing them as distinct 
tracts and belonging to him. 
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Three objections were taken below to plaintiff's recovery: first, that 
the mode in which th;! sheriff sold the lands (in one lot) was illegal; 
secondly, that the plaintiff's lessor having been beneficially interested in 

the judgment under which the land was sold, was bound by an 
(46) illegality or irregularity in the sheriff at the sale; thirdly, that 

the land was sold before the negroes. 
The defendant produced several deeds under which the land was held 

to show them to be distinct tracts, and also proved that if all the negroes 
levied on had been sold they would have paid the debt, supposing them 
to sell as well as those which were sold. 

Nash, J., who presided, charged the jury that in an action of eject- 
ment, brought by a purchaser at  sheriff's sale, against the defendant in 
the execution, it was not necessary for the plaintiff to show that the 
defendant had any title, nor was the defendant at  liberty to show title 
out of himself; but thak the plaintiff had made out his case when he 
showed a judgment, execution, sale, and sheriff's deed to himself, and 
possession in the defendant at the time the action was brought. Upon 
the first objection made the jury was instructed that where a sheriff 
levied on lands consisting of different tracts it was his duty to levy on 
them as such, and also sell them separately, but that where land was 
levied on by an officer, under a description given of i t  by the owner, R 

sale of i t  by the officer under that description, so far as the owner, the 
defendant in the execution, was concerned, was illegal, but lawful; the 
officer not being apprised before the sale of the fact of there being 
different tracts, nor requested to sell them separately. 

As to the second objection, the judge charged that the plaintiff, having 
been substantially interested in  the. execution under which the land was 
sold, was affected by any irregularity or illegality in conducting the sale; 
and further, that any combination between a purchaser and an officer 
s o  to conduct a sale as to occasion any injury to the owner of the prop- 
erty rendered the sale void; and whether there was any such combina- 
tion in this case was left to the jury as matter of fact. 

As to the third point raised, the jury was told that when, to 
(47) satisfy an execution, an officer levies upon real and personal 

property, the law requires him to sell the latter first; but where 
under the provisions of the act of Assembly the sheriff leaves negroes in 
the possession of the debtor, taking bond and security for their forth- 
coming on the day of sale, and at that time they are not produced, he 
was not only at  liberty to sell the lands, but might be punished if he 
did not. 

Verdict for the plaintiff's lessor; judgment and appeal on the refusal 
of the court below to grant a new trial. 
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C a s t o n  for appellants.  
Rufin for appellees. (48) 

HALL, J. I t  is much to be regretted that a more particular rule of 
conduct has not, by the law, been prescribed to sheriffs in sales of landed 
property under execution. A difficulty exists in this country 
(which the law has not provided for) from the circumstance (49) 
that most of the lands are uncultivated and covered with wood, and 
on that account their boundaries are more difficult to be ascertained; 
and i t  has not been made the duty of sheriffs to set forth their boundaries 
in  their advertisements, or to make them known, particularly on the day 
of sale. They have not been required to ascertain and set them forth in 
any better way than they are enabled to do from common report, and 
from the common channels of information through which people gener- 
ally acquire a knowledge of them. - 

The practice has been to put up the land for sale by a general descrip- 
tion of it, as the land on which the defendant lives, or his lands lying 
on such a water-course, or as known by such a name. I t  has not been 
made the sheriff's duty to ascertain and make known the title, whether . 

i t  be held under one or more grants or deeds, or from whom the defend- 
ant purchased it. 

I believe it is not usual to sell at once two unadjoining tracts, nor do I 
know that it is forbidden in express terms. I t  is surely the sheriff's duty 
to sell in that way that will likely be most beneficial to both parties. I 
mean in that way that will produce the most money. 

I n  the present case the lands were adjacent to each other, but were 
held under different titles, and did not lie adjoining to each other, but 
their boundaries were not far  apart. I t  did not appear that this fact 
was known either to the sheriff or to the purchaser. I t  was woodland 
that separated them. Twitty, with the exception of his son's possession, 
was possessed of and claimed title to all the lands, and told the sheriff 
that he had 1,050 acres in that part of the county. 

I t  seems that all the lands when sold, did not produce as much money 
as the execution called for;  and if the lands had been sold in separate 
lots, one proba~bly would not have sold for more than both to- 
gether brought when sold together. (60) 

The question oE fraud had been fairly left to the jury; they 
have been directed to find for the defendant, if there was fraud prac- 
ticed either by the sheriff or purchaser. Of course, no inquiry is to be 
made of that at  this time. 

Another circumstance may be here noticed, and that is, Why did not 
the defendant object to the sale, at  the return of the execution? There 
would have been less difficulty then in setting aside the sale if it had 
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been made with loss to the defendant, on account of any misunderstand- 
ing either of title or location. But the purchase money was suffered to 
be paid, and there has been an acquiescence under the sale until the 
bringing of this action. The sheriff was not to blame for not selling the 
personal property first. The negroes were kept back by the defendant 
himself. He, therefore, ought not to complain on that account. 

Without, therefore, ado&ing rules f o r  the government of sheriffs, 
which have not been prescribed and enforced heretofore, and from a view 
of the whole case, and circumstances attending it, I am of opinion that 
the rule for a new trial should be discharged. 

The rest of the Court concurred. 

Cited: Thompson v. Hodges, post, 55 ; Huggins v. Ketchurn, 20 N.  C., 
557; Jonas v. Lewis, 30 N.  C., 73; Pemberton v. McRae, 75 N.  C., 499 ; 
McCanless v. Flinchurn, 98 N.  C., 365; Williams u. Dunn, 163 N.  C., 
217. 

DOE ON DEMISE OF THOMPSON V. H0DGES.-From Cumberland. 

A sale by a sheriff, en, rnasse,of tracts of land adjoining each other will be sup- 
ported. 

EJECTMENT, tried in CUMBERLAND, before Norwood, J .  
The facts as they appeared below were the following: The lessor of 

the plaintiff purchased the lands in dispute of James Atkins and John 
Thames, and made title as follows: "In December, 1809, a judgment 
was obtained by Dew and Barnes against Philemon Hodges for £829 3 9, 
and an execution issued thereon, on which a return was made by the 
sheriff that he had levied on several tracts of land, and among others 
"the land where P. Hodges lives, with about 2,000 acres of land." A 
venditioni ezponus issued, commanding a sale of the land levied on, and 
the sheriff returned thereon a sale of the several tracts ; and as to the dis- 
puted premises the return was in these words: "1,920 acres of the land 
belonging to the home plantation, bid off by James Atkins at  £650 10; 
80 acres remainder of said lands, bid off by James Atkins at  £2 10." 
The sheriff on 30 April, 1812, executed a deed to Thames and Atkins for 
land, reciting the execution and stating that he had levied "on sundry 
tracts or parcels of land situate, lying, and being in the county of Cum- 
berland, on the lower Little River, including the houses, lands and im- 
provements, whereon said Hodges then lived and now lives, it being the 
whole of the lands said Hodges owned in that body in  Cumberland 
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County, and all the different tracts joining each other, containing by esti- 
mation 2,200 acres, more or less." The consideration money of the deed 
was $1,301, equal to £650 10, and the sa~le took place in  1810. 
Thames and Atkins conveyed to the lessor of the plaintiff. (52) 

The 1,920 acres were set up for sale by the sheriff, en, masse, 
and included sundry tracts adjoining each other. The house in which 
the defendant resided at  the time of the sale was 2 miles distant from 
that in  which he lived at  the time the deed was executed, and they were 
on different tracts of the 1,920 acres. Various objections were made 
below to plaintiff's title, among others, the two following: That the 
sheriff had levied on and sold to Thames and Atkins 2,000 acres, more 
or less, and had conveyed 2,200 acres, more or less, and that the sale of 
the 1,920 acres, en masse, was, in law, a fraud and vitiated the whole 
sale. On the last mentioned point the court instructed the jury that a 
sheriff is bound to use such means in the sale of property under execu- 
tion as any ordinary and prudent man would do in  the sale of his own 
property, in order to make i t  bring the best possible price; and i t  was . 
for the jury to  say, as on this case, whether under the circumstances of 
it it was apparent that the sheriff had sold the land improperly in 
making the sale en, masse, and thereby sacrificed the property; if so, no 
title in  the property passed to the plaintiff; if otherwise, the sale was 
valid; and that their finding upon this part of the case should be regu- 
lated accordingly. A verdict was returned for the lessor of the plain- 
tiff; and the case stood before this Court on a rule to show cause where- 
fore a new trial should not be granted. 

Gaston in support of the rule. 
Rufin, contra. 

PER CURIAM. This case is much stronger for the purchaser ( 5 5 )  
than the case of Wilson v. Twitty, ante, 44, decided a t  this term, 
and to which we refer for the principles governing the case. The rule 
for a new trial must be discharged. 

Cited: Huggins v. Ketchurn, 20 N. C., 557; Jones v. Lewis, 30 N. C., 
73; McCanless v. Flinchum, 98 N! C., 365; Williams v. Dunn, 163 
N. C., 217. 
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TATE AND OTHERS V. BRITTA1N.-From Burke. 

A mortgage deed not registered in time, when registered has no relation back 
to its date, but operates only from the time of registration: It  shall not, 
therefore, avail anything against an execution levied after its date and 
before its registration. 

TRESPASS for taking a negro boy out of the possession of the plaintiffs. 
The plaintiffs on the trial below produced a mortgage deed for this 

negro and other property, executed by John McGuire on 2 May, 1820, 
certified to be proved at July session of Burke County court (the 
first court after its execution) and registered 29 July, 1820; they then 
proved that they were the securities of McGuire to a large amount, and 
took the mortgage to secure themselves; .when the deed was executed but 
one of the plaintiffs was present, to whom it was delivered. On the 
succeeding day McGuire delivered all the property to one of the plain- 
tiffs, who left it in McGuire's possession. About two weeks after, one 

' of the plaintiffs took the negro boy into his possession, and while thus 
situated defendant took him and sold him. 

The defendant, who was sheriff of the county, produced a 
(56) judgment granted by a justice of the peace in favor of one Cald- 

well, on the 2 June, 1820, against John McGuire, execution 
thereon issuing on the same day, which defendant levied on, 4 June, 
1820, upon the negro boy, and on the 28th sold him. Defendant had 
notice of the mortgage before and at  the time of sale. 

The jury was instructed that a delivery of the mortgage deed to one 
of the plaintiffs was a delivery to all; but as it was not registered within 
the time limited by law, viz., fifty days from its date, it must yield to 
liens created after its date and up to its registration; that the plaintiff's 
mortgage, not having been registered in time, could have no relation 
back, but acquired its efficacy from the date of its registration, SO far, at  
any rate, as the liens created by the execution under which the defendant 
acted was concerned, and must give way to it. 

Verdict for the defendant and judgment accordingly, and the cause 
was heard in this Court on a rule to show cause why a new. trial should 
not be granted. 

;HALL, J. I think this case falls within Davidson v. Beard, 9 N. C., 
520, and to that case I refer. Let the rule for a new trial be dis- 
charged. 

I n  this judgment the CHIEF JUSTICE and Judge HENDERSON concurred. 
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NEISBITT v. BALLEW.-From Burke. 
( 5 7 )  

1. A defendant brought in as bail on sci. fa., pleaded in the county court cer- 
tain pleas, and a judgment was rendered against him. On appeal to the Su- 
perior Court it did not appear how the pleas in the county court had been 
disposed of, and therefore it was held by this Court that the judgment of 
the Superior Court against the defendant was improperly rendered. 

2. By the act of 1803 all executions issued by a justice of the peace must be 
made returnable within three months, and an officer is not at liberty to 
return them unexecuted in a shorter time. 

THE plaintiff by warrant obtained a judgment on 23 October, 1819, 
against one Brack for $35.18% debt and 50 cents costs, and the defend- 
ant became bail to the officer for Brack's appearance. On 29 October, 
1819, a ca. sa. issued against Bmck, and on I-Decornber, 1819, the plain- 
tiff sued out before a magistrate a notice in the nature of a scire facias " 
against defendant, setting forth thcrcin the recovery of the judgment 
aforesaid against Brack; that execution thereof remained to be had; that 
the defendant, on 21 ~ c t o b e r ,  1819, became special bail for Brack, by 
a bond for that purpose duly executed by David Biddle, constable, upon 
the execution of the warrant; that the said Brack had not paid the said 
judgment nor rendered himself to prison; nor had the defendant sur- I .  

1 rendered him in discharge of himself, and requiring the defendant to 
appear before a magistrate and show cause why the plaintiff should not 
have execution against him for the debt and costs aforesaid. This notice 
was returned before a magistrate, "executed 26 January, 1820, when i t  
was dismissed at  the plaintiff's costs; from this judgment the plaintiff 
appealed to the county court, where the defendant appeared and pleaded.'' 
No  c a p i m  issued against principal; principal surrende~~edl; p a y m e n t ;  
set-off; s tat .  l h . ;  and a judgment was in the county court 
rendered in  favor of plaintiff, when the defendant appealed to (58) 
the Superior Court. At September Term, 1823, the cause came 
on and was argued, when the judge took time to consider; carried the 

with him on his circuit, and after the adjournment of the court 
returned them to the clerk indorsed, "My opinion is that the judgment 
ought to be entered for the plaintiff." Upon this cxecution issued against 
defendant, and a t  the nelxt court he, by his attorney, moved to set aside 
the execution, which was done. The plaintiff, by his counsel, then moved 
that upon the indorsement of the judge who presided at  the last term a 
judgment be entered up against defendant, which was done; and from 
this judgment he appealed to this Court. 

HALL, J. I t  appears that the defendant pleaded certain pleas in the 
county court in discharge of himself as bail, but how those pleas have 
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been disposed of does not appear. I think that should have appeared 
before judgment was given against the defendant in  the Superior Court. 

Another objectioli presents itself in this case. A ca. sa. issued against 
the body of the debtor 29 October, 1819, and the sci. fa. issued against 
the bail on the 1 December of the same year. By the act of 1803, ch. 627, 
sec. 6, all executions issued by a justice of the peace shall be made re- 
turnable in  three months from the date of said execution. The officer 
might execute it as soon as he could; but the Legislature prescribed that 
time with which i t  was his duty to endeavor to execute it, a~nd he was 
not a t  liberty to return it pnexecuted in a shorter time. This has been 
done in the present case; and if an officer is at  liberty to return it in one 
month, he  may return it in one week or in one day. 

The object of the Legislature was to make the burden of the 
(59) debt fall upon the debtor, if he could be reached in this Fay, 

and only to have recourse against the bail in case that mode of 
proceeding against the principal proved unsuccessful. For these reasons 
I think the judgment given in the Superior Court should be reversed. 

And of this opinion was the rest of the Court. 
PER CUEIAM. Reversed. 

Cited: Tyson v. Bhort, 50 N. C., 281. 

AYRES v. PARKS, ADXINISTRATOR OF HUMPHR1ES.-From Iredell. 

Where words importing a warranty of soundness are inserted in a conveyance 
of slaves, the court will not consider them as a bare affirmation, which does 
not amount to a warranty, unless i t  appears in evidence to have been so 
intended, but will deem them part of the mntract, as otherwise they 
would not have been inserted. These words, viz., "all the above named 
negroes are sound, healthy, and clear of disease, and slaves fo r  life, and 
warranted and defended from all manner of claims whatever," contain a 
warranty of title and a warranty of soundness sufficient to support an ac- 
tion. 

COVENANT upon a warranty in a bill of sale of negroes, brought to 
recover the value of one of the negroes, Peggy. The bill of sale was as 
follows : 

"Received of David B. Ayres $1,750 in full satisfaction for three 
negro girls, Sukey, Peggy, and Jane. All the above named negroes are 
sound, healthy, and clear of disease, and slaves for life, and warranted 
and defended from all manner of claims whatsoever. Given under my 
hand and seal this 16 November, 1818." 

30 



N. C.] ' JUNE TERM, 1824. 

Two grounds of defense were taken below: first, that the bill of sale 
contained no warranty of soundness; and, secondly, that if the covenant 
did amount to a warranty, it was obtained by fraud. The unsoundness 
of Peggy was an extraordinary bleeding at  the nose, to which 
she had long been subject, and of which she died within a year (60) 
after plaintiff bought her. I t  was in evidence that the bill of sale 
was written by the plaintiff, and when presented to the defendant's intes- 
tate she ref.tlsed to sign i t  unless the bleeding was excepted; the plaintiff 
refused to receive a conveyance at all, or to purchase the negroes, unless 
defendant's intestate would sign that deed, at  the same time observing 
that he was buying to sell again, and such an exception in his title would 
injure the sale; that he intended to carry the slave to the south, and that 
she would never be called on on account of Peggy's defect. Defendant's 
intestate thereupon signed the bill of sale, and afterwards assigned as a 
reason for so doing that the price was a very large one, greater than she 
could get again, and she did not expect from the distance to which the 
negroes were to be carried that she would ever be called on to answer for 
Peggy's unsoundness. 

The court instructed the jury that the bill of sale did contain a war- ' 
ranty of soundness, which, if untrue when given, entitled the plaintiff 
to his action if i t  were not obtained by fraud. 

Verdict for plaintiff, new trial refused, judgment, and appeal. 

Gaston for appellant.  
W i l s o n  contra. 

HALL, J .  An affirmation at  the time of sale is a warranty, pro- (61) 
vided it appears in evidence to have been so intepded. 3 Term, 57. 
Whether i t  was so intended is a matter of fact to be left to the jury. 
I n  the present case, whether there is a warranty contained in the deed 
on which this action is brought is a question of law, and, of course, 
must be decided by the court. 

I admit that a bare affirmation is only an inducement to make the 
contract, but ought not to be considered as part of the contract, and 
that there is no remedy upon i t  unless you bring home a scienter to the 
party making it. 

I n  the case before us, if the words of the deed on which this suit is 
brought had been regarded in the light of an affirmation, and not as a 
part of the contract, i t  is to be presumed that they would not have been 
inserted in the deed; but as the parties thought proper to insert them in 
the deed i t  is a strong circumstance to show that they were s6 inserted 
as a part of the contract. 
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I f  they are considered a part of the contract their meaning is obvious; 
there can be no doubt about the justice of the verdict. I t  is stipulated 

that the slaves are sound, healthy, free from disease, and slaves 
(62) for life, and warranted and defended from all manner of claims 

'whatsoever. 
There is no doubt but what an action would lie upon the latter part 

of the clause where the titles of the slaves are warranted against all 
claims whatsoever, and I think there is no doubt but an action would 
lie upon that part of the clause which asserts that they are slaves for 
life, because that is a warranty relative to the title. I t  would seem 
strange, then, that the same words, when applied to the quality of the 
property sold, would not, also, amount to a warranty of that. 

With respect to the fraud complained of by the defendant, that was 
laid before the jury; it was their province to consider of it, and not the 
province of this Court. They have done so, and their verdict, as far as 
it is founded upon fact, is not under the control of this Court. 

Let the quo animo with which the contract was executed, as evidenced 
by the deed, be what i t  might, i t  is immaterial; i t  is our duty only to 
say what the contract was, and in doing that I must say that the con- 
tract was such as will sustain this action, and that the rule for a new 
trial must be discharged. 

TAYLOR, C. J., and HENDERSON, J., concurred. 

Cited: Baum v. Stevens, 24 N.  C., 412 ; Toggart v. Blaclcweller, 26 
N. C., 240; Horton v. Green, 66 N. C., 600; Hodges v. Smith, 158 N. C., 
260. 

(63)  
KINCADE v. BRADSHAW.-From Rowan. 

In  a n  action for slander, in  charging a plaintiff with perjury, defendant is not 
bound in support of the plea of justification to pkoduce such evidence as 
would convict the plaintiff if he were on trial for the offense. 

CASE FOR SLANDER. The words spoken charged the plaintiff with the 
crime of perjury. Pleas, the general issue, justification, and the statute 
of limitations. The only point presented was whether, to support the 
plea of justification, i t  was necessairy to do more than to produce such 
evidence as would raise a probable presumption of the plaintiff's guilt, 
or shoul(l it be such as would be requisite to convict the plaintiff of 
perjury on an indictment. The court below held that i t  should bet such 
as would convict if the plaintiff were on trial for the offense. Under 
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the charge of the court a velrdict was found for plaintiff, and the ques- 
tion was here argued on a rule to show cause why a new trial should 
not be granted. 

Rufin, for  appellee. 

TAYLOR, C. J. This case comes up upon an exception to (64) 
the judge's charge, which i t  is therefore, necessary to examine. 
I t  contains two positions. The first is that the defendant could only 
entitle himself to a verdict upon his plea of justification by giving 
such evidence as would be sufficient to convict the plaintiff if he were 
on trial for the offense. The second is that if the slanderous words had 
been spoken by the defendant, and the evidence did not satisfy the 
jury of their truth, the plaintiff was entitled to some damages. 

This last position, as stating the true ground upon which that part 
of the case ought to have been left to the jury, is entirely unexcept- 
ionable, and could not furnish a reason for a new trial if i t  could be 
disconnected from the first one. But it plainly imports that the jury 
must be satisfied of the truth of the words spoken, not by such evidence 
as is sufficient to create conviction in ordinary cases of civil controversy, 
but by such evidence as will be sufficient to convict the plaintiff of per- 
jury if he was on trial. We are, therefore, called upon to examine the 
correctness of this position. I t  may be laid down as a general rule that 
the doctrine of evidence in  criminal prosecutions is the' same as 
that in civil actions, the object of both being to arrive at  truth. (65) 
But several exceptions have been introduced by statute; some by 
the necessity of the case, where the party injured is admitted to give 
testimony against an offender from whose conviction he is to derive 
some advantage to himself; and one founded upon the constitution of 
human nature, that in proportion to the magnitude of the offense juries 
are more or less disposed to be governed by evidence that is doubtful. 

Hence, where life is in question, or where the party has much at 
stake, evidence is more cautiously received than in contests about prop- 
erty, and juries are instructed not to weigh the evidence, but, in cases 
of doubt, to acquit the prisoner. Sir  Ed. Coke exhorts juries not to 
give their verdict against a prisoner without plain, direct, and mani- 
fest proof of his guilt, which implies that where there is doubt the con- 
sequence shall be the acquital of the party upon his trial. I n  civil 
cases, on the contrary, juries weigh the evidence and decide accordingly 
as either scale preponderates. 

I t  cannot, therefore, be a correct rule that a jury should require the 
same strength pf evidence to find a fact controverted in a civil case 
which they would require to find a man guilty of a crime. But the 
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crime of perjury stands upon peculiar grounds, and requires more evi- 
dence to produce a conviction than crimes in  general. One witness is 
not sufficient, because then there would only be one oath against another. 
A man knowing another to have commited perjury may forbear to 
prosecute him for the very reason that there is but one witness by whom 
the crime can be proved. Shall he, therefore, be deprived of his justi- 
fication if sued in an action of slander, although he might be furnished 
with convincing evidence of the truth of the words? Both reason and 
authority answer in  the negative. 

I n  the Queen, v. Murat, 10 Mod., 195, the principles I have 
(66) stated are perspicuously enforced by the Chief Justice in his 

charge to the jury. His  words are:  "There is this difference 
between a prosecution for perjury and a bare contest about property. 
that in  the latter case the matter stands indifferent, and, therefore, a 
credible and probable evidence shall turn the scale in  favor of either 
party; but in  the former presumption is ever to be made in favor of 
innocence, and the oath of the party will have a regard paid to i t  until 
disproved. But i t  must be a clear and strong evidence, and more 
numerous than the evidence given for the defendant, else there is only 
oath against oath." I n  thi; opinion is contained the very principle 
upon which the case before us depends, and i t  shows, beyond doubt, that 
there ought to be a new trial. 

Judges HALL and HENDERSON concurred. 

PER CURIAM. New trial. 

Cited: Barfield v. Britt, 47 N.  C., 44.; Burton, v. March, 51 N. C., 
413; Blackburn v. Ins. Co., 116 N. C., 825; Chaffin, v. Mfg.  Co., 135 
N .  C., 100. 

PLUMMER v. GHEEN. 

1. If a man prosecute another from real guilt, however malicious his motives 
may be, he is not liable in an action for malicious prosecution; nor is he 
liable if he prosecute him from apparent guilt arising from circumstances 
which he honestly believes. 

2. The question of probable cause is compounded of law and of fact: Whether 
certain circumstances are true is a question for the jury; whether, being 
true, they amount to probable cause, is a question of law. 

3. A partp  as a right to the opinion of the court distinctly on the law, on 
the suymsition that he has established, to the satisfaction of the jury, 
certain &'acts. 

3 4 
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APPEAL from Donltell, J., a t  ROWAN. 
Case. The declaration contained two counts, the first for slanderous 

words spoken, in  charging the   la in tiff with having committed a per- 
jury; the second count was for a malicious prosecution. 

The words were proved to have been spoken; and in  support ( 6 7 )  
of the second count the plaintiff gave in evidence a State's war- 
rant which had been issued against him for perjury, upon the oath of 
the defendant and the record, showing that a bill of indictment for 
perjury had been preferred against the plaintiff in  Rowan Superior 
Court, on which the defendant was marked as prosecutor and the return 
of the grand jury thereto, "Not a true bill," and that the plaintiff had 
thereupon been discharged 

The defendant relied upon the plea of justification, and there was 
much conflicting testimony, which (as far  as is necessary) is brought 
into view in  the opinion of the Chief Justice. The defendant prayed 
the court to instruct the jury that if the witnesses were to be believed 
probable cause was made out. On this part of the case the court (Don- 
nell, J.,) explained to the jury its view of the meaning of probable 
cause; that i t  was by no means necessary that i t  should be a good cause; 
that if the plaintiff had taken the oath, in which the perjury was 
charged, in  such a manner and under such circumstances as to warrant 
u reasonable suspicion in the mind of the defendant that he had per- 
jured himself, i t  was sufficient; that although probable cause was partly 
u question of law, yet i t  was so dependent on facts and circumstances 
of which the jury were the only judges, on the various circumstances 
attending the transaction, and the knowledge the prosecutor had of 
those circumstances, on the conduct of witnesses and the inferences that 
might be drawn from their testimony, that in a case like this, in which 
the parties had gone into evidence of the whole transaction, and in 
which there was such contradiction in  the testimony of many of the 
witnesses, the court deemed i t  most proper to leave to the jury on this 
count in  the declaration to say whether the defendant had not this 
probable ground for suspicion amounting to probable cause; and that 
if they should think so, they must find for him on this count. That 
if they found for plaintiff the verdict might be genera11 on both 
counts, or i t  might be on one only. (68) 

The verdict was general for the plaintiff. An unsuccessful ap- , 

plication for a new trial was made by defendant, and from the judgment 
rendered he apgealed. 

R@n fo r  defendant. 

TAYLOR, C. J. The.< most material ground of this action is that a 
legal prosecution was ct .~ried on against the plaintiff without probable 

3 5 
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cause, and this i t  was incumbent on him to prove expressly, for it can- 
not be implied. Where probable cause is absent, i t  is usual to imply 
malice as well as the knowledge of the defendant; but the want of prob- 
able cause cannot be implied from the most express malice. I f  a man 
prosecute another from real guilt, however malicious his motives may be. 

he is not liable in this action, nor i~ he liable if he prosecute him 
(69) from apparent guilt, arising from circumstances which he hon- 

estly believes. These principles have been repeatedly laid down 
and sanctioned, and are necessary to be kept in view in considering the 
nature of the action. 1 Term, 544. 

I n  order to repel the prima facie evidence of the want of probable 
cause arising from the indictment not being found a true bill, the de- 
fendant introduced several witnesses for the purpose of showing that the 
plaintiff swore falsely in two particulars upon the trial of the warrants 
before the magistrates. These were, first, as to the nature of the con- 
tract between Mr. Winders and Robinson, whether the rent was pap- 
able in  money or corn, at the option of the former; secondly, whether 
the money mas due presently or payable in  two months. Much evi- 
dence on the first point was adduced on both sides, to the end of showing, 
on the part of the plaintiff, that the contract was absolute for the pay- 
ment of money, as he had sworn it to be; and, on the part of the defend- 
ant, that there was an option in the tenant to pay money or corn, and 
that consequently the plaintiff had perjured himself. Whether he did 
or not depended on the weight and credibility of much conflicting 
evidence. But if the jury believed that adduced by the defendant, 
it. is incontrovertible that there was probable cause for the prosecu- 
tion. I f ,  on the other hand, they believed that introduced by the plain- 
tiff, there was not on this part of the case any probable cause, and 
malice was to be inferred; and this, I apprehend, is the instruction 
that ought to have been given by the judge. On the second point the 
plaintiff swore at  the first trial that he did not remember when the 
money was to be paid, whether in two, three, or six months, or ever. On 
the second trial, which was shortly afterwards, he swore that the 
money was to be paid within two months; and it was on this occasion, 

when Mr. Winders called to the plaintiff's recollection what 
(70) his testimony had been on the first trial, that the defendant de- 

manded a warrant against him. On this part of the case it 
should have been submitted to the jury to inquire whether the plain- 
tiff's two oaths were in conflict with each other; and, even if they were 
not, whether the circumstances were such as to produce apparent 
guilt, and raise a belief in the defemdant fhat  the plaintiff had per- 
jured himself; and that in  either of these two cases the defendant 
should be acquitted on this part of the case. 

3 6 
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As the question of probable caude is compounded of law and fact, the 
defendant had a right to the opinion of the court distinctly on the law, 
on the supposition that he had established to the satisfactibn of the jury 
certain facts. Whether the circumstances were true was a question for 
the jury; whether, being true, they amounted to probable cause, is  a 
question of law. 

I t  is true that the court explained to the jury what probable cause 
was, and explained it correctly; but then, in the subsequent part of the 
charge, i t  is left at large for the jury to say whether the defendant had 
not this probable ground for suspicion amounting to probable cause; 
whereas the right instruction was that if the defendant had, in their 
opinion, this probable ground of suspicion, it amounted in point of law 
to probable cause. I am of opinion, therefore, that there ought to be a 
new trial. 

HALL and VENDERSON, JJ., concurred. 

PER CURIAM. New trial. 

Cited: Beale v. Roberson, 29 N. C., 283, 284; Woodard v. Hancock, 
52 N.  C., 386; Jones v. R. R., 125 N.  C., 229 ; Stanford v. Grocery Co., 
143 N .  C., 424; Wilkinson v. Wilkinson, 159 N.  C., 268, 269; Wright 
a Harris, 160 N .  C., 551. 

ARRINGTON v. SHORT.-From Nash. 
(71) 

An inquisition of lunacy, which appeared to have been taken by the coroner 
and twelve freeholders, and. returned to the county court, and by it con- 
firmed, and from which it  did not appear that  the lunatic was present, 
was offered in  evidence to support the plea of non compos mentis. Held, 
that, having been received by the county court as an inquest, and a 
guardian having been appointed under it, i t  was too late to question it  
a s  a n  inquest. 

DEBT, on defendant's bond. Defendant appeared by his guardian and 
pleaded the general issue, payment, set-off; that defendant was an idiot 
and non compos mentis at the time of executing the bond, and so found 
by the inquest of a jury; that the bond was obtained by fraud, and the 
consideration thereof fraudulent; to which pleas there was a replication 
and issue. 

The signing of the bond was proved, and the sole question was as to 
defendant's capacity to contract; on which point much contradictory 
evidence was offered. The inquisition of lunacy, which appeared to 
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have been taken by the coroner and twelve freeholders and returned to 
the county court, and by i t  confirmed, was prior in point of time to the 
execution of the bond, and was offered' in evidence. I t  was objected to 
for two reasons: First, i t  did not appear to have been taken by proper 
authority; and, second, i t  did not appear that the pretended lunatic was 
not present before the jury. 

The proceedings on the inquiry as to defendant's sanity appeared to 
have been commenced by an order of Nash County court directing the 
coroner to summon a jury to,inquire. The court permitted the proceed- 
ings to be read, subject to such remarks as i t  might make thereon in 
instructing the jury, and after explaining in  his charge what the law 

intended by the reason and understanding sufficient to contract, 
(72) the presiding judge remarked on the proceedings that if regular 

they would be but prima facie evidence of defendant's incapacity, 
but that here they were irregularly taken and void as an inquisition, 
though the jury might give to them the same weight which they would 
to the opinions of any twelve respectable men. Verdict for the plaintiff; 
new trial refused; judgment, and appeal. 

Mordecai for appellant. 
Hillman contra. 

(13) HALL, J. I t  seems to me that the court erred in staking to the 
jury the paper-writing purporting to be an inquest of lunacy was 

not, and ought not to be considered in the light of an inquest. I think 
i t  was too late to question it. I t  had been received by the county court 
as such; they had proceeded to appoint a guardian in consequence of it, 
and the proceedings show that that guardian had been, by the plaintiff 
himself, made a party to this suit. I t  is true, the writing or inquest was 

read to the jury; but its effect Aight have been weakened by 
(74) stating to them that it was only the opinion of twelve honest men, 

but not such evidence as a lawful inquest would be. Although 
rcceived as an inquest, i t  would not be conclusive evidence; yet it ought 
to have been given to them in that character. We, therefore, think a 
new trial ought to be granted. 

YER CURIAM. New trial. 

Cited: Parker v. Dav&, 53 N.  C., 462; Sprinkle v. Wellborn, 140 
N. C., 180; I n  re Propst, 144 N.,C., 566. 
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NATHANIEL AND SALLY TOLAR v. MARIA AND HARRIET TOLAR. 

"I give and bequeath all that I possess, indoors and outdoors": Held, that these 
words in a will are sufficient to pass real estate. 

PETITION for partition of lands described in the petition, of which 
Matthias Tolar died seized, and which the petitioners alleged descended 
upon them and the defendants, as tenants in  common, as the heirs at  
law of Matthias Tolar. The cause came on to be heard a t  Spring Term, 
1824, of CURRITUCK, before Badger, J., when the following appeared to 
be the facts: 

Matthias Tolar was seized in his lifetime in fee simple of the lands 
mentioned in the petition, thep of the value of $2,000, and was possessed 
of a small personal estate, and being so seized ahd possessed, on 13 April, 
1812, duly made and published his last will and testament, executed so 
as to pass real estate, in the following words: 

"This may certify that I, Matthias Tolar, do give and bequeath unto 
my wife, Sally Tolar, all that I possess, indoors and outdoor#, except she 
should get married; and if she does, then to b ~ y  two daughters, Maria 
and Harriet Tolar ; one shilling to Nathaniel Tolar, and one shilling 
to Sally Tolar, junior. This is my will and wish, after my 
debts are paid." (75) 

Matthias Tolar died withnut having revoked or altered his will; 
which, after his death, was duly proved in Currituck County court. The 
petitioners are the children of Matthias Tolar by a former wife, and 
the defendants were the children testator had by the wife named in  his 
will, and these four are his only heirs at  law. The last wife survived 
her husband, and was married again before this petition was filed. 
Testator's personal estate was exhausted in the payment of his debts. 

The petitioners contended 'that the lands did not pass under the will, 
but descended to them and the defendants, and prayed for a writ of 
partition. The defendants claimed the lands under the will as devised 
to them, and moved to dismiss the petition. 

The presiding judge being of opinion that the lands did pass under tho 
will to the defendants, sustained their motion, and ordered the petition 
to be dismissed; whereupon the petitioners appealed. 

TAYLOR, C. J. The testator had a wife and four children; two of 
whom, by a former wife, lived separate from him without his consent. 
The bulk of his property consisted of the tract of land on which he 
lived and a very inconsiderable personal estate which was exhausted in 
the payment of his debts. I n  his will he manifests his displeasure 
towards his two elder children by giving them a shilling each ; influenced, 
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no doubt, by the common but erroneous notion that it is necessary to give 
something to a child in order effectually to disinherit him. After these 
bequests i t  is quite improbable that he meant to die intestate as to his 
real estate, so as to let these two children share with the others; and 
where the intent is so apparent too m-ush stresss ought not to be laid on 
the strict significance of words. H e  could not but know that his personal 
property was inadequate to the support of his wife during her widow- 

hood, and that a remainder of i t  to his younger children mould 
(76) be illusive. The words "what I may die possessed of" have been 

held sufficient to describe property of whatever description. 
8 Vesey, 606. And the words "all I am worth" are sufficient to pass real 
estate. 1 Bro. C. C., 437. The petition must be 
PER CURIAM. Dismissed. 

Cited: Clark v. Hyman, 12 N. C., 385. 

REBECCA WILSON V. HIGHTOWER AXD O T H E R S . - F ~ O ~  Lincoln. 

Land given to a child by way of advancement shall not be brought into hotch- 
pot upon his claiming a share of the personal estate. Legacies given by 
testator's will cannot be brought into account in the distribution of per- 

. sonalty as to which he died intestate. 

PETITION heard before Nmh, J. The petitioner set forth that William 
Wilson died in 1817, leaving a widow and children, of whom the peti- 
tioner was one, and leaving also a last will and testament by which he 
appointed Hightowner his executor, who qualified as such ; that William 
Wilson, one of the defendants, son of William, deceased, had received 
from his father in his life time an estate of 350 acres of land by settle- 
ment; and the other children, who were defendants, had received under 
the will of their father-the one 600 acres of land and a negro, the other 
350 acres and a negro; that besides this property, William Wilson, the 
father, died possessed of personal property, which he did not dispose of 
by will, to the amount of $1,752, of which the defendant Hightower took 
possession; that the petitioner was entitled to nothing under her father's 
will, and had received from him, in her lifetime, property of the value 
of $74; that an inventory of this property was made out, sworn to, and 

presented to the executor. The petition charged that the widow 
(77) was provided for, and that the shares of the children were more 

than their proportionate shares of their father's estate; and the 
petitioner claimed to be entitled to that portion of his estate of which 
her father died intestate. 
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The court decreed that the petitioner should have equal distribution 
with the widow and the other children of the property undisposed of by 
will, and that petitioner should pay her own costs and those of the 
defendant Hightower, and that the other defendants should pay their 
own costs; whereupon petitioner appealed to this Court. 

TAYLOR, C. J. All the defendants in this case claim the property 
under the will of their father, except William, who received a tract of 
land by way of advancement, as to which, if the question had been un- 
decided, I should have thought it was to be brought into hotchpot upon 
his claiming a share of the personal estate. But though I did not concur 
i n  the decision of Jones  v. Jones ,  6 N.  C., 150, I feel myself bound by it. 
more especially as many estates have been divided according to it, and 
the unsettling the law at this time would lead to much confusion. On 
this ground, and this alone, I am of opinion that the land claimed by 
William as given him in the lifetime of his father, is not the subject of 
distribution when a claim is made for the personalty. As the act of 1766 
required only that property to be brought into hotchpot which has been 
settled or advanced to the child in the l i f e t ime  of the parent, it neces- 
sarily excludes all that which passes by wil1;'and all the children are, 
consequently, entitled to a distributive share of the personal property 
of which William Wilson, the father, died intestate, and the judgment 
of the Superior Court must be affirmed. As the words of the act of 1784, 
by which the descent of lands is regulated, are not restricted to an act in 
the lifetime of the parent, a different construction has been made 
i;l regard to the settlement of lands, but respecting which no (78) 
question arises in  this calse. 

HALL, J. I was one of the Court that decided the case of Jones  v. 
Jones ,  6 N.  C., 150. I was in the minority; but I: consider myself bound 
by that decision, because many estates have been settled and are now 
held under it. On that account, in the present case, the real and per- 
sonal property cannot be blended together. 

Nor do I think that legacies given by the testator's will can be brought 
into the account under the law of distributions. As i t  appears that there 
were no advancements made, by the testator in his lifetime, I think 
division can only be made of such property as the testator has made no 
disposition of, and as to which he died intestate. Let the judgment below 
be affirmed. 

HENDERSON, J., concurred. 

C i t e d :  Ford v. Whedbee ,  21 N. C.,  21. 
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HODGES v. McCABE.-From Tyrrell. 

A levy on land was made before the death of the owner; dower was afterwards 
allotted to the widow in the land, and afterwards the sheriff conveyed 
to the purchaser at his sale: Held, that the widow could not have dower, 
because the sale related back to the levy or teste of the writ. 

EJECTMENT. James McCabe was i n  his lifetime seized in fee simple 
of the premises described in plaintiff's declaration, and, being so seized, 
judgment was obtained against him at January session, 1820, of 
TYRRELL County court. On this judgment execution issued, bearing 
teste of that term, was levied by the sheriff upon the premises on 20 

January in the same year. I n  February following James McCabe . 
( 7 9 )  died intestate, and on 29 March the land was sold by the sheriff 

to James Hoskins at  public sale to satisfy the execution, and in 
September, 1823, the sheriff executed a deed of conveyance to Hoskins 
therefor. Afterwards and before the action brought, Hoskins conveyed 
to one Tarkinton, and Tarkinton to the lessor of the plaintiff. The de- 
fendant is the widow of James McCabe, and she, after the death of her 
husband, before September, 1823, exhibited her petition for dower in 
the county court of Tyrrell, and part of the land above mentioned was 
duly and properly allotted her for her dower, and of that part, and no 
other, she is in possession. These facts were found subject to the opinion 
of the court: if it should be that the land was subject to the defendant's 
dower, then the verdict to be set aside and nonsuit entered; otherwise, 
judgment to be rendered for the plaintiff. 

Badger ,  J. ,  who presided, was of opinion for the defendant on the 
matter reserved, and directed the verdict to be set aside and a nonsuit 
entered, whereupon the plaintiff appealed to this Court. 

HALL, J. I think, in this case, the widow is not entitled to dower. 
The levy on the land was made before the death of the husband, and 
when the sale was made by the sheriff i t  related back to the levy on teste 
of the writ. 

The reasons given by J u d g e  Haywood ,  in W i n s t e a d  v. W i n d e a d ,  
2 N.  C., 243, are in my opinion, in point and unanswerable, and to them 
I beg leave to refer. 

And of this opinion was Judge HENDERSON. 

TAYLOR, C. J., dissentiente: I t  is with reluctance that I give an 
opinion in this case, without having heard the question argued, which 

might have removed the doubts I entertain and enabled me to 
( 80 ) give a decided judgment. At present I can only say I am not pre- 

pared to concur in the opinion of the Court, and will briefly state 
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the difficulties which present themselves to me. I incline to think that 
the husband died seized of this land, and that, upon his death, the title 
to dower accrued to the widow, which could not be divested by the subse- 
quent sale. That a levy is a lien on the property for certain purposes 
cannot be denied, and that i t  would protect i t  against the alienation of 
the husband, and give priority to the creditor amidst conflicting claims, 
must also be admitted; but I know of no authority for the position that 
i t  evicts the owner or takes away seizin, which can only be by a deed 
executed by himself or by the sheriff under the authority of the law. 

But if, before that is done, the right of the wife to dower becomes 
consummate by the death of the husband, a subsequent sale cannot divest 
her right. 

More effect cannot be ascribed to a levy upon land than to a levy upon 
chattels; and there, we are told, from the best authority, that neither 
before the statute o f  Charles nor since is the property of the goods 
altered, but continues in the defendant till the execution executed. 2 Eq. 
Ca. Abr., 381; 4 Term, 536. So that where two writs of fi. fa. were 
delivered to the sheriff on the same day by different parties, and he 
executed the second first, it was holden that the second execution was 
good, and bound the goods, but that the sheriff hail thereby made him- 
self liable to the first party. 

As a creditor, claiming under a posterior execution, may by vigi- 
lance obtain satisfaction, notwithstanding the prior lien, why may not 
a widow be entitled to her dower, claiming as she does under a right 
created by law, and one which the law contemplates as being free from 
the demands of creditors? But may it not be safely affirmed that less 
effect belongs to a levy upon lands than upon chattels? Can i t  be that 
a sheriff going upon land and indorsing a few words upon an 
execution takes away the seizin of the defendant? H e  cannot ( 81 ) 
turn the defendant out of possession and put the purchaser in, 
even after a sale; but the latter must resort to an ejectment. 

The levy gives the sheriff no right to possession; i t  will not even 
amount to color of title, accompanied with possession; and a court of 
great respectability has decided that "A  seizure of lands by  the sheriff 
does not divest the estate of the debtor." 8 Johns., 520. 

Although a sale upon execution relates back to the test of the writ, as 
between the parties, yet i t  is a rule, with respect to the doctrine of rela- 
tion, that i t  shall do no wrong to strangers. 

I t  is a fiction of law adopted for the furtherance of justice, and would 
in this case overreach all mesne liens created by the debtor himself, and, 
to a certain extent, all others by subsequent executions. But the dower 
of the wife is a right attached to her condition, which becomes consum- 
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mate by the death of the husband. I t  is a right derived from the law, 
independent of any act or assent of her husband, and ought not to be 
overthrown by a fiction. 

Fictions have been resorted to to sustain the widow's right to dower, 
which was favored by the common law, but never to subvert it. 3 Coke, 
25. Butler and Barker's case. I n  Manville's case i t  is said that by rela- 
tion a thing may be considered as annulled ab initio between the same 
parties to advance a right; but the law will never make such a construc- 
tion to advance a wrong or to defeat collateral acts which are lawful, 
and principally if they concern strangers. 13 Coke, 21. 

I t  is also ruled in Liford's  case, 11 Coke, 51, that where a person is 
disseized, the disseizee; after reiintry, can maintain trespass against the 
disseizor; for the law as to the disseizor and his servants will suppose 

the freehold to have continued in the disseizee. But not so with 
(82) respect to strangers, who came in by right or title under the 

disseizor. They cannot be made trespassers by relation. So i t  
has been held in this Court that a sheriff's deed for land, sold under an 
execution, does not relate back, even to the sale, so as to make a mar. a 
trespasser who entered between the sale and the conveyance. McMillam 
v. Hofley, 4 N.  C., 186. 

These are some of my doubts which I have thus thrown out, that if 
the question should again occur, and we should have the advantage of 
an argument, they may be considered, if deemed worthy of it. 

Cited: Frost v. Etheridge, 12 N.  C., 30. 

ROBBINS AND SAVAGE v. LOVE.-From Cumberland. 

A,, being indebted to B. in the sum of $1,000, conveys to B. a house and lot 
to satisfy the debt, and the consideration in the deed is expressed to be 
$1,000. B. sues A. for the debt: Held, that A. may show the consideratiop 
of the conveyance, for it does not contradict any averment in the deed, 
but is evidence of a distinct Pact. 

ACTION for goods, wares, and merchandise sold and delivered. A 
proved the sale of the articles, and that there remained due on 

such sale $1,000. The defendant offered in evidence a deed of bargain 
end sale, made by him to the plaintiffs, for a house and lot in considera- 
tion of the sum of $1,000. The defendant proposed to prove by plain- 
tiff's witness, who was a subscribing witness to the deed, that it n-as 
made to and accepted by the plaintiffs in payment of the goods sold; 
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but the court refused to hear the testimony, bejcause it would contradict 
the written agreement in the deed, which stated the consideration to b 
money, not goods, walres, and merchandise; and a verdict was 
rendered for plaintiffs for $1,000, with interest and costs. A (83) 
new trial having been refused and judgment rendered, defendant 
appealed. 

HALL, J. When, originally, the defendant received the goods from 
the plaintiffs, he became their debtor to the amount of one thousartd 
dollars, and for and in consideration of that one thousand dollars i t  was 
agreed that the house and lot should be conveyed to the plaintiffs by the 
defendants. There was certainly a thousand dollars in the hands of the 
defendant, belonging to the plaintiffs, when the deed was executed. The 
defendant acknowledges that he has received that sum from them. I can 
see no objection to the inquiry how that thousand dollars came into the 
defendant's hands; whether the plaintiffs paid it to him, or whether it 
was the price of the property which they let him have, or how otherwise. 
I t  is clear he had it, and owed i t  to them; and I cannot think i t  is con- 
tradicting the deed to show that i t  came into his hands as the price of 
goods sold to him. 

Again, the simple contract was that the defendant should convey 
the house and lot to the plaintiffs for $1,000, which he owed them for 
goods sold to him. Accordingly the deed has been executed, conveying 
the house and lot to them, and the consideration therein set forth is 
$1,000. I think the defendant is at  liberty to prove the contract; that it 
was agreed that the conveyance of the house and lot should be a dis- 
charge of the debt due for goods sold, notwithstanding the only consid- 
eration set forth in the deed was $1,000. I t  is no contr&diction of the 
deed, but i t  is proving a distinct fact. 

PER CURIAM. New trial. 

Cited: Lane v. Wingate,  25 N.  C., 332; Mendenhall v. Parish 53 
N.  C., 107; Perry v. Hill ,  68 N.  C., 420; Ivey  v. Cottort Mills, 143 N .  C , 
184. 

(84) ' 
WILCOX & CO, v. HAWKINS.-From Warren. 

1. Whenever it appears on the face of the pleadings that there are other parties 
to the contract who are not joined in the action as plaintiffs, it may 
be demurred to or taken advantage of in arrest of judgment; and if the 
objection do not appear on the face of the pleadings, but is shown in 
evidence, it is a proper cause of nonsuit on the general issue. 
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2. The omission in the writ of the name of a party plaintiff may be amended 
on seasonable applicatiori to the court below, but this Court has no 
power to amend in such case. 

ASSUMPSIT, brought in  the name of John V. Wilcox, Arthur Johnson, 
and Major Drinkard, merchants, under the firm of "John V. Wilcox 
& Go.," and the plaintiffs declared: First, as assignees, upon a special 
promise of defendant, at  the time of his assignment of a bond, drawn by 
one Banks, for $1,050; second, upon a general assignment. They then 
offered in evidence the bond of Banks, payable to the defendant two 
days after 2 October, 1819, with the following indorsements, which were 
proved : 

"November 6, 1819. I assign the within to Hinton & Brame. 
J. H. HAWKINS. 

"Pay to J. V. Wilcox & Go. 

And on the trial of the cause below it was shown that the present 
plaintiffs composed the firm of "Wilcox, Johnson & Co.," and that the 
firm of "J. W. Wilcox & Co.," was comjosed of John V. Wilcox and 
Thomas Wilcox. Whereupon, on motion, the plainti& were called, 
and nonsuit; and motion for new trial having been overruled, the plain- 
tiffs appealed to this Court. . 

TAYLOR, C. J. This suit was brought in the name of the three persons 
specified in  the writ, viz., Wilcox, Johnson, and Drinkard, under 

( 8 5 )  the firm and description of "John V. Wilcox & Go."; but the 
show from their own evidence that "John V. Wilcox & 

Go." was a firm composed of John V. Wilcox and Thomas Wilcox; con- 
sequently one of the persons with whom the contract was entered into 
was not made a party plaintiff. Whenever i t  appears on the face of the 
pleadings that there are'other parties to the contract who are not joined 
in  the action as plaintiffs, i t  may be demurred to or taken advantage of 
in arrest of judgment. And if the objection do not appear on the face 
of the pleadings, but is shown forth in  evidence, i t  is proper cause for 
nonsuit on the general issue. 1 Saund., 153, n. 1. Further, to give the 
.plaintiffs a cause of action against the defendant i t  was necessary for 
them to show that John Q. Wilcox & Co., as described in the writ, had 
prosecuted a suit against Banks; whereas, they show a suit prosecuted 
against him by John V. Wilcox and Thomas Wilcox, under the firm 
of John V. Wilcox & Co., which appears to have been correct, accord- 
ing to the contract, but altogether variant from the shape in which the 
plaintiffs have described themselves in this action. I t  is an evident 
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mistake in  filling up the writ, and might have been amended on a 
seasonable application in the proper court; but we h h e  no power to do 
so here, however we may regret that the justice of the case should be 
entangled in form. The nonsuit was properly awarded, and the judg- 
ment must be 

PER CURIAN. Affirmed. 

Cited: Green 0. Deberry, 24 N. C., 345; Justices v. Simmons, 48 
N. C., 190; Hodge v. R. R., 108 N. C., 34. 

NICHOLS TO THE USE OF HARRELL v. BUNTING.-From Robeson. 

1. A. gave to B. an instrument of writing stating that he had received from B. 
a deed for land, for which he was to pay B. $50 if he would take that sum 
before any decision was made as to the right of the land; but if B. would 
wait until A. could procure a decision, according to law, so that he (A) 
would recover the land from the tenant in possession, he then promised 
to pay him $100: Held, that this contract was not subject to the impu- 
tation of maintenance, but that a recovery might be had thereon. 

2. It is no't the nature of the claim purchased, that is, whether assignable or 
not, but its being a dormant one, and such an one as the oossessor would 
not himself have prosecuted, which gives to the transaction the character 
of maintenance. 

THIS was an action of debt for $100, upon the following instrument: 

LUMBERTON, 13 June, 1820. 
Received of John Nichols a deed for 400 acres of land, which he pur- 

chased at  sheriff's sale as the property of Benjamin Blount, for which I 
am to pay him $50, if he thinks proper to take that sum, before any 
decision respecting the right takes place. Or, if he thinks proper to 
wait until I can procure' a decision according to law, and I recover the 
land from Benjamin Blount, the present tenant in possession, and 
William Townsend, Jr., who has a deed for the said land from Elisha . 
Cumbo, so that I have a good and clear title in  law, I hereby agree and 
bind myself, in that case, to pay the said John Nichols, his heirs and 
assigns, the sum of $100, and no more. 

I n  witness whereof I have hereunto set my hand and seal the day 
and date above written. 

RICHARD C. BUNTING. [L. s.] 
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To which the defendant pleaded ('general issue ; payment ; set-off ." 
The plaintiff proved the sealing and delivery of the above instrument by 
defendant; whereupon the defendant's counsel objected to the plaintiff's 
recovery on the ground that the contract was contrary to law and void 
upon its face; and, the court being of that opinion, the plaintiff was 

- nonsuited. 
A rule for new trial was obtained, which, on argument, was 

(87) discharged, and the plaintiff appealed to this Court. 

HENDERSON, 3. Maintenance consists in stirring up, promoting, or 
encouraging contentions and quarrels, as well. in  the country as in 
courts of justice. I t  is unnecessary to consider the various acts which in 
law have been adjudged to amount to this offense; but I shall confine 
myself solely to that class of them which relates to the offense of purchas- 
ing a right of action, or, as i t  is called, a right of going to law. To pur- 
chaise a dormant title and to bring suit on it is said to be maintenance- 
that is, a title which the proprietor through choice would not have set up, 
but suffered to have slept, but for the officious intermeddling of the 
purchaser, who has caused a lawsuit to be brought for what the person 
really injured would have permitted to pass unnoticed; and this, whether 
the title be good or bad. And a person may be guilty of maintenance in 
purchasing a negotiable security, as a bill of exchange or promissory note, 
as well as a mere chose in action, or right of suing, not transferable by 
assignment or any other method; for it is not the nature of the claim, 
that is, whether assignable or not, but its being a dormant one (by which 
1 do not mean an old one, only) and such an one as the possessor would 
not himself have prosecuted, which gives to the transaction the charac- 
ter of maintenance. The claim, being old or dormant, is only matter of 
evidence that the party did not mean to assert it. "Bac. Ab. Mainte- 
nance," where i t  was held not to be maintenance for the purchaser to 
carrry on a suit (for a trespass) commenced before the purchase. But 
the daily practice of our courts is the best exposition of the law. We see 
in every court, from the highest to the lowest, suits carried on by pur- 
chasers of mere choses in action, in the name of the original proprietor 

or legal owner, the thing which they purchased not being assign- 
(88) able; and until a very few years ago that equitable right was 

recognized in our courts of law, both here and in England, and 
when such cognizance of these equitable rights was disannexed i t  was on 
very different grounds from those of encouraging maintenance; and it 
is every day's practice to have two demises in a declaration in eject- 
ment, one the title of the vendor and one on that of the vendee, when- 
ever there is any doubt as to adverse possession at  the time of the sale. 
Our courts would not permit such a thing if the bare buying a disputed 
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title, a litigious right, was a maintenance; to which may be added that 
it is a principal branch of equity practice to protect and enforce pur- 
chases of choses in action. I am satisfied that there should be a new 
trial. 

And HALL, J., was of this opinion also. 

TAYLOR, C. J. This contract appears to me to be founded on a consid- 
eration perfectly just in itself, and reconcilable, on a correct view of the 
authorities, and with the most authentic exposition of positive law. The 
proper definition of maintenance entirely excludes this case from all 
participation in its criminality; i t  signifies a malicious or, at least, an 
officious interference in a pursuit of which the party has no interest to 
asssist, either with money or advice, to prosecute or defend the action. 
4 131. Com.. 134. 

The commmon-law maxim is that nothing in action, entry or reentry, 
can be granted; the reason assigned is for the avoiding of maintenance, 
supporting of rights, and stirring up of suits; for so, under color 
thereof, prete'nded titles might be granted to great men whereby right 
might be trodden down. Go. Litt., 214. Now, although nothing passed 
bv this deed so as to enable this defendant to recover in his own name 
against the tenant in possession, yet i t  passed such an equitabIe titIe that, 
in the event of a recovery, a court of equity would have com- 
pleted his title by decreeing a deed. The policy of the common (89) 
law forbade that a tenant should alien his fee or tenure without 
the consent of the lord, or that the lord should alien his seignory with- 
out the consent or attornment of his tenant. A feoffment was void with- 
out livery of seisin, and possession was necessary to enable a man to ' 

make livery of seisin. But if the deed were even an act of maintenance, 
yet as between the parties to i t  it was effectual. Nichols could not 
recover the land, in opposition to his deed to Bunting, for, as an alienor, 
it is an estoppel; for it seems to be thought that a feoffment upon main- 
tenance, or champerty, is good as between the feoffer and feoffee, and is 
only void against him who hath right. Co. Litt., 369a; Cro. Eliza., 445. 

The strict doctrine of the common law in regard to maintenance would 
be fraught with inconvenience if applied in all its rigor to the existir2g 
circumstances of this State. Here a considerable portion of the land 
remains, in a great degree, uncultivated and in many instances remote 
from the observation of the owner. Partial settlements may be made 
upon it, and possession held, the precise extent of which may be un- 
known to the owner and difficult to ascertain, from ignorance of 'the 
claim of the adverse tenant or the uncertainty of theboundaries. I f ,  
believing himself to be in the constructive possession (a  term well under- 
stood), he sells his land, and the purchaser cannot recover the land from 
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the person in possession, nor his purchase money from the vendor, on 
account of the illegality of the contract, very great injustice will be the 
effect. I n  England the lands are all actually possessed either by the 
owner himself or by some one under his authority; and it can scarcely 
happen there that a man can ignorantly sell land of which another is in 

the adverse possession. Yet even there the, law is much relaxed 
(90) from its ancient strictness, and the old rule, that for avoiding 

maintenance a chose in action cannot be assigned or granted over 
to another, is so diluted by exceptions as to amount only to this, that 
the grantee or assignee of a deed or bond cannot sue in his own name. 
But he may sue in the name of the assignor or grantor, and the court 
of law will consider the assignment of an apprentice, or an assignment of 
a bond, as things which are good between the parties, and as contracts 
which the lam will recognize. But what comes nearer to the prepent case 
is that the assignment of a chose in action is a good consideration of a 
promise; and if, instead of a bond, the defendant in this case had 
promised to pay the money in the event of a recovery being had against 
Blount, he would have been bound by such promise. Sid., 212; 2 B1. 
Rep., 820. So an assumpsit, in consideration of a conveyance to A. 
as he shall appoint, of all the lands called B., though it be said that the 
plaintiffs had nothing in the tenements (2  Lev., 33) ,  and in considera- 
tion of the release of an equity of redemption. Ld. Ray., 662. 

I n  this case the consideration was the transfer of a right to the de- 
fendant which, by the subsequent sanction of the law, he was enabled to 
enjoy, and which it was not in the power of the plaintiffs to deprive him 
of under any circumstances. I t  is difficult to conceive what would form 
a consideration for a promise if this would not. 

But, independently of any other view of the case, an adverse posses- 
sion ought not to be presumed, but a holding over and claiming posses- 
sion against the owner ought to be proved. The sheriff, having con- 
veyed all the title of Blount to Nichols, who thereby became tenant 
in fee, it is possible that the possession also would have been surrendered 
if demanded; at least, the contrary does not appear. I n  such a case 

Blount must be considered as tenant at  will to Nichols, whose 
(91) alienation of the land is not the transfer of a mere right, but 

amounts to the determination of the estate at  will. 2 B1. Com., 
146; 1 Johns., 45. 

There must be a new trial. 

C i t e d :  M o r g a a  v. B r a d l e y ,  post, 560. 
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McNEILL v. MASSEY.-From Cumberland. 

1. I n  questions of boundary marked lines or  trees a re  more certain than 
course and distance, and therefore shall con'trol them. Accordingly, 
where there has been a long and continued possession up to lines variant 
from those called for in  the grant, and i t  appears that  such lines were 
recogn~ized a s  the true lines of the grant by several adjoining patents; 
these a re  facts which point to something controlling the courses and dis- 
tances of the grant, and should therefore be submitted to the jury to draw 
from them such inference a s  they may think proper, because boundary 
is matter of fact. 

2. A judge is not bound to charge on all the points in  a case; he may be 
silent if he will, unless called on by one of the parties to express his 
opinion on a point of law; but where he passes over one po~int, which is 
preliminary, to get a t  another, which could not fairly arise until the first 
is disposed of, i t  is error. 

TRESPASS quare clauswn fregit, tried before Norwood,  J. The plain- 
tiff proved himself in possession of the land in dispute, represented on 
the annexed diagram by the letter TI, and that the defendant entercd 
upon i t  and pulled down his fence. 

The defendant justified under a patent granted to Malcolm Clarke, 
in  1754, for land described as follows: "Beginning at  a red oak in 
Gilbert Pattison's comer, thence along said Pattison's line N. 45 E. 
206 poles to a pine, thence N. 45 W. 197 poles to a stake, thence S. 45 
W. 314 poles to a small white oak on the thence down the river 
to the placc of beginning," and regularly deduced title from the pat- 
entcc, through his father to himself, for the same land. 

The plaintiff then produced a patent granted to Gilbert Patti- (92) 
son in  1740, for land described as follows: "640 acres lying and 
being in tho county of Bladen, on the northeast side of the Northwest 
River, beginning at  a Spanish oak on the river bank, below Deep Water 
Island, at  the upper corncr of Nathaniel Linglic's land, thencc by the 
said Nathaniel's land, N. 45 E. 85 chains to a stake, thence N. 45 W. 
80 chains to a stake, thencc S. 45 W. 70 chains, then along the river to 
the first station," and showed a regular title down to himself for the 
same land. 

Each party had been in possession under their respective patents 
from the date thereof; but as to the part in  dispute there was no direct 
proof of actual possession prior to the year 1806, a t  which time the 
defendant's father was in possession, and continued so until 1819, when 
defendant's father and plaintiff having disputed about the right of 
possession, it was referred to arbitrators, who awarded the land in dis- 
pute to plaintiff, who thereupon went into possession and has since so 
continued. 
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The principal point in the case was whether the upper corner of the 
Pattison patent was at E or 11; the plaintiff contending for D and the 
defendant for F. Plaintiff also insisted that if he had a possession 
anterior to 1806 of twenty-one years, it made good his title under the 
act of 1791, although the upper corner of Pattison's patent might 
originally have been a t  F. 

The testimony as to the lines C D and F G was that both were run in 
1819, and at  that time welro both found to be forty-six years old, aud 
on the line C D at the point E a stake and pointers were found cor- 
iesponding in date with the trms on C D and F G. I f  the Pattison 
patent were run according to course and distance, i t  would not extend to 
the lines B C or F G. 

under ' 
Malcolm Clarke's grant, 

Q 

Pla~ntiIT's claim 
under 

Gilbert Pattisoq's grant, 
640 acres-ll40. 

B 

The jury were instructed that they were not at  l i b e r t ~  to depart from 
the course and distance of the Pattison patent, after leaving 

(93) Linglie's line, except to pursue some old marked line, which they 
believed corresponded with the date of the Pattison patent, and 

was the line actually run when the land was located, as thc only descrip- 
tion in that patent was course and distance. And also, that the plain- 
tiff, in making out title, under the act 01 1791, must show that he had 
been in possession for twenty-one years, under known and visible lines 
and boundaries, and that, in so doing,.hc would be restricted to the first 
marlred line, viz., F G, unless they believed there was another line which 
was the true one; and that in the present case i t  was the opinion of 
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the court that tlre plaintiff could not claim beyond the line F. G. Ver- 
dict for defendant. A motion for a ncw trial was mado and refused; 
judgment, and appeal. 

There werc adjacent tracts which appeared from tlre plat in the case 
to be coterminous with thc Pattison grant, but the calls of those .ad- 
jacent grarrts were not given. 

Gaston for def en,danl. 

HENDBESON, J., delivcrcd thc Court's opi~rion. (99) 
Tn our exposihion of the bonndaries of ai g r ~ n t ,  or a corlveyarxc 

of lands, wc very properly say that marked trees or lines, being more cer- 
tain than courscs and distances, shall co~rtrol them. This thc presiding 
judge recognized as law; but the cffect of his charge, although he may 
not have designed it, is to require proof dircct of thcsc facts, whereas, 
like all fads,  they may be inferred from other facts if the fact proven 
be rclcvant to thc fact to bc inferred. The facts set forth in the record 
show a long and cor~tinucd poescssion up to lines variant from those de- 
scribed by tho courscs and distances callcd for in the grant, and from 
the plat accompanying and forming a part of tlrc case thcsc lines were 
rccognizcd as the lines of the patent by sevcral adjoining patents. This 
latter fact does not very distinctly appear, for the calls of the k t t e r  
patcnt are nol givrn; bul they are laid down on the plal as bounded 
by such lines. These facts pointed to something which controlled the 
courses and distanccs of the grant. Whether they proved that marked 
trees were oncc there is an inference of fact which belongs to the jury 
A11 that the court can say is that they arc relevant to such an inference 
and that the jury may, if they think proper, makc it. I f  such was not 
thc law, most of our patents wodd change their locality as our 
marked trees decayed and our proofs dircct of thcir having once (100) 
stood there were lost. T think that thcrc sl~ould be a new trial, 
the judge not having callcd the attention of the jnry to this point; not 
that there should he a new trial because the judge did not charge on 
any or all the points in a case; he may bc silent if he will unless called 
on by one of thc parties to express his opinion on a point of law. 1 h t  
where he passses over one point to get at  anothcr, and where the point 
passed ovcr (as in this case) is prclirninary to the one passed to, thcrc 
it is error; for tlre latter point could not arise until the prior one was 
disposcd of ;  that is, in this oasc Ll~r jury could not lay down tllc patent 
by coursc and distance if there were originally ma7wd lines and trcps, to 
which circunrstance the evidence pointed. I am very far  from saying 
that here was evidence sufficient to prove that there werc once marked 
lines; it is not my province. All that I say is that there was enough to - 

leave it to a jury. 
53 
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Cited: Norcum v .  Leary, 25 N. C., 54; Icehour v. Bives, 32 N. C., 
259; X .  v. Rash, 34 N. C., 386; 8. v. Langford, 44 N.  C., 444; Boy7cin 
v .  Perry, 49 N. C., 327; Murray v. Xpencer, 88 N.  C., 360; Brown v. 
IIouse, 118 N. C., 883. 

(101) . 
IN'GE v. BOND & SLAUGHTER.-From Warren. 

1. In  an action for deceit in the sale of an unsound negro the declaration 
stated a false affirmation to have been the means by which plaintiff was 
induced to lmake the bargain; and the making such affirmation, with a 
knowledge of its untruth, constituted the gravamen: Held, that  the action 
was conceived in case, on tort, and the declaration was held good. 

2. In some cases an affirmation as  to the title of a chattel, where the seller is 
i n  possession, is a warranty a s  to title; but as to soundness a n  affirma- 
tion does not amount to a warranty unless i t  appear on the evidence to 
have been so intended. 

CASE. The declaration contained two counts. The first charged that 
whereas Francis Inge bargained with John Bond to buy of him a certain 
negro man slave named Harry, "and the said John Bond and Ebcnezcr 
Slaughter, well knowing the said negro man slavc Harry to be infirm, 
unsound, and afflicted with a disease of the livcr, by then and there 
wrongfully, falsely, and deceitfully affirming thc said negro slave IIarry 
to bc sound and free from any disease whatevcr, then and there pro- , 

cured a sale of the said negro slave Harry to the said Francis Inge for 
the sum of $400; which said negro slave IIarry was at  the time he was 
sold, and from that time to the timc of his death continued infirm, un- 
sound, and aflicted with the aforesaid diseasc of the livcr, to wit, at, 
etc., and so the said John Bond and Ebcnezer Slaughter falsely and 
fraudulently deceived the said Francis Ingc, etc." 

The second count charged that "The said John Bond and Ebencwr 
Slaughter, intending to deceive and defraud the said Francis Inge, did 
wrongfully and deceitfully advise and persuade the said Francis Inge to 

buy of the said John Bond a certain negro man slavc Harry 
(102) for the sum of $400, arid did then and there, for that purpose, 

falsely affirm to the said Francis Inge that the said negro slave 
Harry was sound and free from any disease whatevelr, and did thereby 
deceitfully procure the said Francis Inge to buy the said negro slave 
Harry of the said John Bond at the price and for the sum of $400 afore- 
said; and the said Francis Inge avers that, confiding in  the said affirma- 
tion of the said John Bond and Ebenezer Slaughter to be true, and not 
knowing to thc contrary, he did afterwards, to wit, ctc., purchase and buy 
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tho said negro man slave Harry at  the price and for the sum of $400 as 
aforesaid, which sum he paid to the said John Bond accordingly; whereas, 
in fact, the said negro slave Harry was at  the time of making the affirma- 
tion aforesaid of the said John Bond and Ebenezer Slaughter not sound 
and free from disease; but was infirm, unsound, and afflicted with a 
disease of the liver, and that the said John Bond and Ebenezer Slaughter 
well knew the same, viz., at, etc.; and the said Francis Inge further 
says that said negro slave Harry from the time of the sale aforesaid 
to the time of his death continued infirm, unsound, and afflicted with the 
said disease of the liver, etc.; and so the said John Bond and Ebenezer 
Slaughter false and fraudulently deceived ihc said Francis Inge, ctc. 
Wherefore," etc. 

A bill of sale was given for the negro which contained no warranty of 
soundness; and i t  was in  evidence that Bond expressly refused to sign 
a bill of sale containing such warranty. There was also evidence given 
below of repeated conversations as to the soundness of the slave; but all 
these took place before the execution of the bill of sale. 

The judge charged the jury that to entitle the plaintiff to recover i t  
was necessary that the evidence should satisfy them that the defendants, 
or either of them, had a knowledge of the unsoundness of the 
negro and failed to disclose i t  at the time of the sale. The jury (103) 
found a verdict against Bond, and for Slaughter  and a new trial 
having been refused Eond, he appealed to this Court from the j u d g  
ment rcndered against him. 

Hogg fo r  appellant.  
H i l l m a n  contra. 

TAYLOR, C. J. The first count in the declaration charges that the 
defendants, knowing the slave to be unsound, by a false affirmation of 
his soundness procured a sale of the slave to the plaintiff. The second 
charges that the defendants advised the plaintiff to buy the slave, and, 
falsely affirming him to be sound, procured the plaintiff to buy him; 
whereas they knew the slave to be unsound. I n  both counts the false 
affirmation is stated to be the means by which the plaintiff was induced 
to make the bargain, and the making that affirmation with a knowledge 
to the contrary, whereby the plaintiff was injured, constitutes the cause 
of action. The action is clearly conceived in case, on tor t ,  and the 
declaration as strongly marked with those features, as in Pasley v. 
Freeman ,  3 Term, 51, the foundation of which is fraud and deceit in  
the defendant and damage to the plaintiff. The affirmation, as stated 
i n  the declaration, is not laid in  the way of a contract, the breach of 
which has brought damage on the plaintiff, but as a deceit practiced 
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upon him, whereby he was induced to make the contract. I n  some cases 
i t  is true that an affirmative as to the title of a chattel, when the seller 
is in possession, will be considered as a warranty, for as to the title the 
law itself implies a warranty; and even without such information, if a 
man sell goods as his own and the title prove deficient, the buyer may 
recover satisfaction. 2 Bl., 451. But as to the soundness of goods, an 
affirmation does not amount to a warranty unless it appear on the evi- 
dence to have been so intended. In declaring on a warranty, the charge is 
laid i n  assumpsit, either warrantizanclo vendidit or he undertook and 

faithfully promised. But in this case there is nothing like a 
(104) promise and undertaking. And what shows beyond all contro- 

versy that the action was not intended to be on a warranty is 
that a bill of sale was given without a warranty, and that Bond expressly 
refused to enter into one. That no contract existed is further evident 
from this, that whatever was said corlceruing the soundness of the slave 
was before the sale, and the true contract of the parties was reduced to 
writing by the bill of sale, to which no other terms or stipulation can be 
added. "I hold," says one of the judges, "that if a man brings me a 
horsc, makes any representation whatever of his quality and soundr~ess, 
and afterwards we agree in  writing for the purchase of the horse, that 
shortens and corrects the representilitions; whatever terms are not con- 
tained in  the contract do not bind the seller, and must be struck out of the 
case." 4 Taunton, 786. But if there is any  fraud in  the casc; that cannot 
be done away by tho contract, arid the buyer may, notwithstanding, 
bring his action on the case, which is the only one that could be brought 
in  this case. I t ,  therefore, seems to me that those authorities do not 
apply which go to show that a breach of contract cannot be converted 
into a tort, for in all of them there was a clear contract, and in the lead- 
ing ones the defendants had a joint ownership in the property. I do not 
think i t  was in the least degree necessary that it should be left to the 
jury to say whether the affirmation stated in the declaration was made 
by the defendant or not, since i t  was merely inducement and introduc- 
tory to the gravamen, which is the fraudulent concealment of a defect 
in the slave; and, generally, where a person is sued in tort for knowingly 
selling an unsound article, the charge is laid either with a false affirma- 
tion of the soundness or that the defendant sold it for and as a sound 
article, or with a false warranty, all which terms import the same 

thing, and are never held as making a contract the gist of the ac- 
(105) tion. As the jury have verified the charges in the declaration, L 

am of opinion that the plaintiff is entitled to recover, and that 
there ought not to be a new trial. 

And of this opinion were the other judges. 
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Cited: McKinnon v. McIntosh, 98 N. C., 92; Wrenn v. Morgan, 148 
N.  C., 105; Robertson v. Halton, I56 N.  C., 220; Hodges v. Smith ,  
58 N. C., 259; Tomlinson v. Morgan, 66 N.  C., 560. 

JEFFRIE'S v. HARRIS.-From Person. 

In assumpsit by a physician for his services, defendant shall not call wit- 
nesses to prove the general character of plaintiff as a physician. 

ASS~MPSIT for services as a physician. Defendant called a witness, 
a physician, to prove the general character of the plaintiff as a physi- 
cian. The court rejected the testimony, but permitted defendant to show 
that the plaintiff had not been regularly educated as a physician. 

The improper rejection of evidence formed the ground of a motion 
for a new 'trial below, and was one question presented to this Court on 
the appeal of the defendant. 

Another question was presented on the affidavit of the plaintiff, made 
under see. 10 of the act of 1777, ch. 115, New Revisal. 

TAYLOR, C. J. The affidavit filed by the plaintiff is within the very 
terms of the act of 1777, see. 10, and entitles him to judgment for' the 
sum really proved. 

The evidence as to the plaintiff's general character as a physician was 
properly rejected. Character was not put in issue by the nature of thiv 
action, and the defendant is equally liable on his assumpsit, whether the 
plaintiff's character were good or bad; for if he chose to employ him 
as a physician i t  is not competent to him afterwards to say that 
11e is not a good one, and therefore, that he will not pay him. If, (106) 
indeed, the plaintiff had imposed on the defendant by false pre- 
tensions to skill, he would have been responsible for any injury done 
him; but in this case the plaintiff is entitled to compensation for his 
skill and labor, whatever they might be. The judgment must be 

PER CURIBM. Affirmed. 

Cited: L m b e r  Co. v. Atkinson, 162 N. C., 302. 
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FREE JACK v. WOODRUFF.-From Surry. 

In an action by a man of color for his freedom, defendant offered in evidence 
a record to show defendant to be a slave; from which i t  appeared that 
the proceedings of an inferior court on a habeas corpus pronouncing him 
free had been reversed on the ground of want of jurisdiction i n  the in- 
ferior court. To rebut any unfavorable inference from this record, the 
plaintiff was permitted to give in  evidence the declarations of one not a 
party to the record, but who had possession and claimed title to the 
plaintiff under the party to the record of reversal a t  the time the declara- 
tions were made. 

TRESPASS v i  et arrnis, alleging an assault and false imprisonment, 
brought by the plaintiff, a man of color, against the defendant, to re- 
cover his freedom. The defendant pleaded that plaintiff was a slave, to 
which there was a replication and issue. Verdict for plaintiff. 

The plaintiff was the child of a woman of color named Jane  Scott, 
who, in  1774, was in  the possession of one Allen. Allen stated that she 
was free, and while in his possession she acted as a free woman. I n  
1784 the plaintiff was indented by Surry County court as a free boy to 
one Ueredith, who frequently said he was free, but at  length sold him 
to one Moses Woodruff. Woodruff afterwards sold him, and stated 

that he was reported to be a free boy; the purchaser must take 
(107) him at his own risk. Allen, after making the declarakions above. 

stated, sold Jane Scott to one Cresong, who sold her, together with 
twelve of her children, including the plaintiff, to William Terrill Le,wis 
on 22 October, 1788; and Lewis carried or sent such of the children as 
he had in his possession (Jack not being one of them) out of the State, 
assigning as a reason for so doing his fear that if they remained he 
should lose them. The declarations of Lewis were objected to by de- 
fendant, but the court received them. Verdict for plaintiff; new trial 
refused; judgment, and appeal to this Court. 

On the trial below the defendant, to show that Jane Scott was a slave, 
introduced a copy of a record from Salisbury Superior Court, from 
which i t  appeared that Jane Scott and her children had been released 
and set a t  liberty as free persons, on a writ of habeas corpus, returned 
to Surry County court, and the judgment of Surry County court had 
been reversed by Salisbury Superior Court, on the ground of want of 
jurisdiction in the county court. 

Cresong (who sold to Lewis) was a party to this proceeding, and on 
the same day on which he sold to Lewis executed a power of attorney to 
him, by virtue of which Lewis received the negroes from the sheriff, on 
the process issuing upon the reversal of the judgment, and while the 
negroes were thus in his possession he made the declarations which were 
given in evdience. 

5 8 
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Gmton for defendant. 
Bufin contra. 

HALL, J. The judgment and proceedings on this writ of error 
in the Salisbury Superior Court, revelwing the judgment of Surry (109) 
County court, by which Jane Scott and her children were r e  
stored to their liberty, was introduced by the defendant to prove that 
the plaintiff was a slave, he being a son of Jane Scott. 

I n  rendering judgment on the writ of error, the question whether 
Jane Scott was a slave or not was not examined. The ground of reversal 
of the county court of Surry was that the county court had not juris- 
diction in such cases, but the defendant relied upon i t  as evidence of his 
title. 

I t  appears that Abraham Cresong, who was party to that proceeding, 
did on the 22 October, 1788, convey by deed to William Terrill Lewis 
the woman Jane  Scott and her children, and on the, same day executed 
a power of attorney to said Lewis, under which he received from the 
sheriff Jane Scott and the plaintiff in consequence of a process issued 
for that purpose upon the reversal of the judgment of Surry County 
court. I t  was whilst Lewis was possessed of Jane Scott and some of her 
children, perhaps not the plaintiff, and claimed title to them, that he 
made the declaration which is the subject of the present question sub; 
mitted to this Court. 

I will not say what I think ought to be the judgment of this Court, 
provided that record had not been offered in evidence by the defendant, 
and provided it had appeared that William Terrill Lewis was dead; 
but I must say that as Lewis claimed Jane Scott and her children under 
Cresong, who had been party to the record when he made the declara- 
tion, that i t  was proper to give that declaration in  evidence to 
counteract any conclusion which might be drawn by the jury (110) 
from the record unfavorable to the plaintiff. 

I t  will be seen that the conveyance had been made to Lewis by Cre- 
song at the time when judgment was given on the writ of error, and if 
not the nominal he wais the real party to that proceeding; and, as the 
defendant wished to derive a benefit from the record, it was proper 
under those circumstances that the declarations of Lewis should accom- 
pany it when offered in  evidence. I therefore think the rule for a new 
trial should be discharged. 

And in this opinion the rest of the Court concurred. 
PER CURIAM. No error. 
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JORDAR' v. JAMES. 

JORDAN v. JAMES & MARSHALL.-~rom Cumberland. 

1. I n  proceedings under the act of 1773, for the relief of insolvents, ch. 100, 
N. R., the single fact to be ascertained is honest insolvency; and when 
this is  ascertained by the mode prescribed, either in  the first or third 
section, the consequence as to the debtor is the same; he is  entitled to 
his discharge from the imprisonment of all creditors under the 39th 
article of the Constitution. 

2. The judgment of discharge of a court of exclusive jurisdiction on the 
(petition of an insolvent, until reversed for error or quashed, is conclua 
sive evidence of the discharge, and i ts  regularity cannot be incidentally 
questioned. 

SCIRE FACIAS against the defendants as bail for one Mitchell, to 
which they pleaded "Payment; death of principal; that Mitchell, their 
principal, had regularly taken the benefit of the act for the relief of 
irmolvent debtors, and was thereupon duly discharged"; to which the 
plaintiff replied, "Xu1  tie1 record." On the trial of the cause below the 
defendants produced as evidence of Mitchell's discharge as an insolvent 

the copy of a record, duly certified, from the office of the clerk of 
(111) the county court of New Hanover, showing a petition of David 

Mitchell on 5 June, 1820, to two justices of the peace of said 
county, setting forth that he was and had been for twenty days in close 
confinement for debt, and praying that proper steps should be taken for 
his discharge, under the act of Assembly for the relief of insolvent 
debtors; that the said justices on 16 June, 1820, commanded the sheriff 
of said county to bring before them the said Mitchell, with a list of tho 
process under which he was confined, which was obeyed by the said 
sheriff, and the said justices certified that the said Mitchell, having 
taken before them the oath prescribed by law for the relief of insolvent 
debtors, he was thereupon ordered to be discharged on 16 June, 1820. 
I t  further appeared from the said record that the said Mitchell was not 
in prison at  the instance of the present plaintiff, though he was notified 
among the other creditors eight days before his discharge, but that he 
mas in prison at the instance of eleven other creditors, eight of whom 
were notified on 11 June and two on 10 June, that he would apply on 
16 June for his discharge, at 10 o'glock a. m. on said day, and the other 
creditor was served with a notice on 21 X a y  of the same purport, except 
that it did not state the day on which he would make application, but 
that was blank. Whereupon the court, being of opinion that there was 
such a record, gave judgment against the plaintiff, from which judgment 
the plaintiff appealed to this Court. 

W. H. Haywood, Jr., for p la in t i f .  
Hogg contra. 
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HENDEESON, J. I t  is quite apparent that a person discharged (115) 
from imprisonment for debt, either under the first and third sec- 
tions of the act of 1773, is only liberated as to those demands for which 
he was then held in confinement, and from the confinement for which 
he  as discharged. The words of the first section are : "and shall stand 
forever discharged from all such debts so sued for.', The words of dis- 
charge under the third section are: "which warrant of discharge shall 
be an indemnity to the sheriff or jailcr for an escape, c~tc." I t  was 
decided in Burton v .  Uick.en,s, 7 N. C., 103, that a debtor dis- (116) 
charged under the third sccticn of the act was exempt from arrest 
for any debt (whether held in confinement for i t  or not), under the 39th 
articlo of our Constitution; the words of which are that the person of a 
debtor, where there is not a strong presumption of fraud, shall not be 
confined in prison'after delivering up bona fide all his cstatel, real arid 
personal, for the use of his creditors, in such manner as shall hereafter 
be regulated by law, the court considering the provisions of the act of 
1173 as furnishing the regulations spoken of in the article. I t ,  then, 
only remains to be considered whether there is any essential difference 
in the effect of a discharge under one or the other section of the act, the 
principal in the present case being discharged under the first or, as i t  is 
called, the forty shilling section. The injunction that the person of a 
debtor shall not be held in confinement is found where details are not to 
be expected; fundamental principles only are there embodied, and in 
this case to be carried into execution (if the words are to bc regadred) 
by some future Legislature. We should, therefore, not construe this 
article as we would an act of Assembly, and extend i t  to cases only within 
its words, but all cases whatevcr within its spirit within its operation 
also. By this article a mere insolvent is not entitled to discharge, but 
an insolvent who has no nreans of paying. I t  is the surrender of his 
propcrty which creates his inability, if he had any property to surrender. 
The fact to be inquired into is this, his utter inability, and when that 
fact is ascertained the exemption attaches, no matter whether i t  arises 
from a total or partial inability; for if partial inability had made any 
difference, there most certainly would have bcen required some propor- 
tion between the sum surrendered and the debts from which he was to be 
discharged. There could not be such diffcrerice in the effect of having 
a fcw shillings only to surrender and leaving no proportion to the debt4 
to be paid. A person has 41 shillings to surrender, and owes 
E10,000; and another has only 30 shillings to surrender, arid owes (117) 
£100 to twenty different men. The person of the &st shall be dis- 
charged from the payment of the S10,000, and the latter shall be liable 
to nineteen out of twenty creditors, and may be irnprisorled for each debt 
succcssivcly if his creditors think proper to sue in successive order. And 
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thus a person who is entitled to his discharge under the first section may, 
if he thinks proper, by varying the mode of application, obtain his dis- 
charge under the third section by surrendering up some trifle not worth 
10 cents; and this is the practice under the act, and cannot be objected 
to. I t  is not to be presumed that this great difference in the situatron 
should be entirely dependent on the will of the debtor, without any merit 
or demerit on his part;  and if the law requires that the sum surrendered 
up should bear any proportion to the debts to be paid, then the greater 
privilege would be reasonable; nor does imprisonment seem to be in- 
flicted as a punishment, for then the period of imprisonment would 
bear some proportion to the amount due, having a rcgard to the means 
of payment, and whether insolvency was brought on by misfortune or 
imprudence, and many other considerations increasing the criminality 
or extenuating the misfortune of being indebted beyond the ability to 
pay. As was said before, the total want of means is the postulatum of 
the act. When that is ascertained thereis no difference between a person 
who has nothing to surrender and one who has only five shillings, or 
some other small sum. Their situation may properly be more than 
cqualized by tho different sums due from each; and the law omitting to 
make that an inquiry and criterion, when i t  could be so clearly expressed 
if designed, is an evidence that i t  formed no consideration with the law- 
makers. I am well satisfied that this constitutional provision, if ex- 
tended to one, should be extended to the other also. The notice to be 

given to creditors, which at  one time was supposed might .vary 
(118) the case, upon an examination will be found to be nothing. The 

notices spoken of under the third section as necessary to be given 
to all the creditors are notices to them to come in and prove their debts 
and receive their dividends. They are to be given by the clerk; they 
affect not the previous dischargc. As to due notice not being given to 
the confining creditor, the Court cannot examine that question. We can 
only look into the discharge and the jurisdiction of the court or magis- 
trate which granted it, for i t  comes before us incidentally or collaterally, 
and the magistrate or court was as competent to judge and to act as this 
or any other court, and their proceedings, when within the sphere of 
their jurisdiction, are as binding and conclusive as those of the highest 
tribunal of the country, as long as they remain unrevcrsed. The qucstion 
of notice came before the magistrate; he passed upon it, decreed it was 
sufficient, and rendered his judgment. I f  any person felt himself 
aggrieved, and could show his intcrest in  the question, and make out a 
probable cause, the Superior Court would have the proceedings brought 
before i t  by certiorari or some other writ, and, if contrary to law, would 
have rcverscd them, subject to an appeal to this Court. But neither this 
nor the Superior Court, nor any other court, has the power of examin- - 
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ing into the regularity of the proceedings of any court when brought into 
qucstion collaterally and incidentally, if thc thing done was within the 
lclgitimate powers of the court doing it,. Only a revising court, whm the 
question comes before i t  directly, has the power to do it. 

Cited: Williams v. Floyd, 27 1. C., 660; Grif in v. Simnzons, 50 
N. C., 147; nogers v. Kimsey, 101 N. C., 563. 

DOE ON DEMISE OF TATES HEIRS v. S0UTHARD.-From Burke. 

Color of title may be defined to be a writing, upon its face, proPessing to pass 
title, but which does not do it, either from a want of title in  the person 
making i t  or the defective mode of conveyance which is used; and it  
would seem that  it  must not be so  obviously defective that  no man of 
ordinary capacity could be misled by it. 

EJECTA~BNT. This case was before the Court, Tate v. Southard, 8 
N. C., 45. The lessor of the plaintiff claimed the land in dispute by 
.virtue of a grant from the State, bearing date 11 October, 1814. The 
dcfendant claimed under a sheriff's sale made to one Greenlee, and gave 
in evidence a copy of a record from BURKE County court, showing that 
an  attachment had been sued out in January, 1784, at the instarice of 
James Grecnlee against one Richardson, returnable to January sessions, 
1784, with this return: "Attached one piece of land that Richardson 
bought of Kennedy.'' At April sessions there was a verdict for the 
plaintiff, and a writ of f i .  fa. issued thereon to July sessions, 1784, which 
was returned indorscd ('Satisfied." Thc defendant then proved by ptzrol 
evidencc that the same tract of land mentioned in the levy of the attach- 
ment, and now in suit, was exposed to sale to satisfy the execution, and 
Greenlee bid off the land. At the time of sale one Nicholson lived upon 
the land, and i t  was afterwards occupied at  differcnt times by two other 
tenants. I t  then continucd unoccupied until 1789, when one Hartley 
took possession and continued it for twenty-five or twenty-six years as 
tenant of Greenlee. When Hartlcp moved off, the dcfendant took posses- 
sion as tenant under Greenlee. At the time of the sale in 1784, i t  was 
believed that the land had belonged to Kennedy, and the dcfendant intro- 
duced copies of several grants for adjoining lands dated rcspec- 
tively in 1779, 1780, and 1783, all of which called for Kennedy's (120) 
lines or corners, and it was considered and believed by thc neigh- 
bors that the lines of thcse several grants, together with one McElworth's, 

63 



I I N  THE SUPREME COURT. 

were the lincs of Kennedy's land, as these tract bounded it on every side. 
No grant ever was taken out by Kennedy. The defendant claimed, also, 
under the act of 1791. 

The court irrstruci,ed the jury that the act of 1791 required a posses- 
sion of twenty years urder known and visible lines and boundaries, and 
under a color of title; that if they could ascertain from the record pro- 
duced in evidence1 that the land in dispute had been sold by the sheriff, 
that such sale would amount to color of titlc, and coupled with twenty 
years possession, under known and visible lines and boundaries, would 

. ripen into a valid title, in d ~ i c h  case they ought to find for the plaintiff; 
but that they must-gather the fact of the sale by the sheriff from the 
record itself, and not from par01 evidence. 

Verdict for tbe plaintiff; new trial refused; judgment, and appeal. 

HENDER~ON, J. Color of title, as applicable to the present subject, 
is evidently the production of our own country. T would not, therefore, 
go abroad for an explanation. The name, I presume, was taken from 
what is called giving color in pleading, which is never used in this State, 
and not often, I belicvc, in England. The word is not to be found in the 
act of 1715. I t  is first used in our act of 1791. Giving color in pleading 
is giving your adversary a title which is defective, but not so obviously 
so that i t  would be apparent to one not skilled in the law. I t  must be 
such as would perplex a layman. I t ,  therefore, draws the consideration 
of the question from the jury (the lay gents) to the court, which is 
the object of the pleading. I think we should go no further than our 

act of 1715-at most, not further than the act of 1791-on the 
(121) questiorr we are now investigating. Section 2 of the act of 1715 

ratifies and confirms all sales made by creditors, execntors or ad- 
ministrators, husbands and their wives, husbands seized in right of their 
wives, or by indorsement of patents, or otherwise,  where the possessor 
shall have been in possession for seven years. The act of 1791, confirm- 
ing possession against the State, uses the same phraseology, except that 
the words, "other  co7orable title," are substituted for the words "or  other- 
wise," used in the act of 1715. Thc words, "or otherwise," and "other 
colorable titlo," mean title of the l ike  kind. Those mentioned in the act 
are all written ones; are all such as, upon their face, profess to pass the 
title; in some of them conveyance is sufficient to pass the title, but tlw 
defect lies in the want of title in the grantor. I n  the last instance put, 
the indorsement of a patent, the conveyance is dcfectjva The defect in 
that case is not in thc want of title in the grantor, but in the defective 
conveyance which he has used; and if we take the words of the act of 
1891, "other colorable titlc," as an espositiorl of the words "or otherwise7' 
in the act of 1716, and expound colorable title by what is rncant by 
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giving color in pleading, the only casc in which I find color of titlc used 
anterior to thc acts before mentioned, color of title may then be defined 
to be a writing upon its face professing to pass titlc, but which does not 
do it, either from a want of title in the person making it or  the defective 
mode of conveyance that is uscd; and i t  would scem under the act of 
1791, at  least, that i t  must not be plainly and obviously defective, so 
much so that no man of ordinary capacity could be misled by it. The 
color of title set up in this case not being in writing, for he proves the 
purchasc by par01 only, wants one of the essentials before mentioned. 
and is therefore insufficient. I f  the purchasc appearcd in the sheriff's 
return, it would then be neccssary to examine whether such a return 
profcssed to pass the title. What is said as to what may be the 
effect of the words, other colorable title, uscd in  the act of 1791, (122) 
lipon the possessions which the act confirms, I beg to be consid- 
ered as a mere obiter dictum, for that act cannot affect the construction 
of thc act of 1715, which alone we are now considering. 

TAYLOR, C. J., and HALT,, J., concurred. 

Cited: Comrs. v. Duncan, 46 N.  C., 241; Kron v. Hinson, 53 N.  C., 
348; McConnell v. McConneZl, 64 N. C., 344; E w n e r  v. Goodson, 89 
N. C., 277; Ellington v. Ellington, 103 N. C., 58; Avent v. Arrington, 
105 N. C., 390; Williams v. Scott, 122 N.  C., 550; Rarlcer v. R. R., 125 
N. C., 601; Greenleaf v. Bartlett, 146 N. C., 498; Bond v. Beverly, 152 
N. C., 61; Barrett v. Brewer, 153 N.  C., 549; Ipoek 11. Gmlcins, 161 
N. C., 684; Bvrns v. Stewart, 162 N.  C., 365; Lumber Go. v. Pearce, 
166 N. C., 590; Norwood v .  Totten, I66 N.  C., 649; Green v. Spencer, 
167 N.  C., 431; Graves v. Qausey, 170 N .  C., 176; Alsworth v. C ~ d a r  
Works, 172 N.  C., 22. 

HART v. NEWLAND.-From Stokes. 

In  case for deceit in  the sale of a runaway negro, who was alleged to be 
unsound, the defense was that  the plaintiff knew i t  before purchasing, 
and evidence was offered that  p la in t i r s  wife had carried food to the 
negro, who was lurking about plaintiff's farm, before the purchase. 
Held, that such evidence was inad~missible. 

CASE. The declaration was for a dcceit in the sale of a negro. The 
defense set up was that the real situation of thc ncgro, who mas con- 
sumptive, was as well known to the plaintiff as to the defendant, and 
even better. The ncgro, a short time before the plaintiff purchased him, 
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was a runaway, and to bring home the fact of planitiff's knowledge of 
his situation, defendant was permitted to prove that, while the negro 
was a runaway, he had been seen two or three times lurking about the 
plantations in the neighborhood of the plaintiff, a t  whose house the 
negro's wife was. The plaintiff knew that he was a runaway, repeatedly 
expressed a wish to purchase him, and applied to an individual to go and 
purchase him while hc was a runaway. Another witness for the defend- 
ant said that he had seen the negro, while he was a runaway, twice at  
his (the witness's) house in the plaintiff's neighborhood. Defendant's 

counsel then asked witncss whom he had seen bringing food to the 
(123) negro, and stated that he expected to prove that the person was 

plaintiff's wife. The court deemed the evidence inadinisrible 
against the husband, unless it were shown, first, that the husband was 
a t  home at the time, or had seen the wife going, or in some way assented 
to it. There was a verdict for the plaintiff, and the case stood before 
this Court on a motion for a new trial because of the improper rejection 
of evidence. 

I~NDERSON, J. Evidence is of two kinds: that which, if true, 
directly proves the fact in issue, and that which proves another fact from 
which the fact in issue may be inferred. The rules regarding compe- 
tcncy only apply to the first kind of competency, and releyancy to the 
second. The court protects the jury both frorn incompeterit and irrele- 
vant evidence. The farther removed the fact to be inferred is from the 
fact proven the less is the probability, for in each inference there may 
be an error; and the rules of evidence arc framed more with a view to 
exclude falsehood than to let i n  the truth. They are said in this particn- 
lar not to be unlike the rule of descent in excluding the half-blood, which 
is subsidiary to the grand canon that none shall succeed to the inheri- 
tance but one of the blood of the first purchaser. The subsidiary rule 
deprives many who are of the blood of the first purchaser of the inherit- 
ance; but by a rigid adherence to i t  none but one of the blood can suc- 
ceed. That the fact to be inforred of ten  accompanies the fact proven is 
not sufficient; it should most  usually accompany i t ;  and I would say, in 
the absence of all circumstances, that i t  should rarely otherwise happen. 
But  the strong objection in  this case is that them must bc two infer- 

ences drawn to wit: the wife saw and fed the slave, ergo she knew 
(124) he was diseased; that the wife knew it, ergo the husband knew it, 

being informed by her. An error in either inference, which might 
very well happeln, would introduce a falsehood; which, as I have befo1.e 
said, is an object of more solicitude than the exclusion of the truth. The 
judge, I think, was right in refusing the evidence. The rule for a new 
trial must be discharged. 
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HALL, J., dissentiente: 1 am inclined to think that proof of the wife's 
acts, in this respect, ought to have been received in evidence. When 
received, they are not at  all decisive of the question; but the jury are at  
liberty to draw such infcrences from them as they mag think right and 
just. One reason given why the wife shall not be a witness for or 
against the huusband is that perjury might be committed in suffering a 
person to give evidence who labors under so great a bias. That reason 
does not hold good in this case. 

I t  appears to mc also to be relevant, for the defense mado by the 
defendant was that, the plaintiff was 2s well acquainted with tho slave as 
the defendant was. I f  the plaintiff was proved to havo seen and fed 
the negro when runaway, and just before he bought him, i t  would cer- 
tainly be proper evidence to be left to the jury. I f  the wife was proved 
to have acted in the same way, although weakcr evidence, it appears to 
me to be evidence of the same character. I t  i s  not conclusive, but a cir- 
cumstance of which the jury ought properly to judge. 

I therefore think the rule for a new trial should be made absolute. 
PEE CURIAM. No error. 

Cited: S. v. Vinson, 63 N. C., 338; Johnson v. R. R., 140 N. C., 584. 

(1251 
DEN ON DEM. TAYLOR V. FEN AND PARSLEY. 

A. conveyed, by deed of trust, his real estate to trustees to satisfy creditors, 
and, continuing in possession, died. His widow is  not entitled to dower 
therein. 

EJECTMENT, tried beforc Paxton, J., a t  WAKE. On the trial of this 
cause i t  appeared that on 18 November, 1820, Robert Parsley of 
Wake County was seized in fee simple in posession of the lot of ground 
and improvements in  the declaration mentioned; and on that day he 
executed a dmd to tho lessor of the plaintiff in  fee, in trust, to secure 
and pay certain debts therein mentioned, as due to third persons who 
were parties to the dced, which dced was duly proved and registered 
in  the register's office of Wake County; and it further appeared that 
the said Robert Parsley continued in the possession of the1 said lot up to 
the time of his death, which happenod on the. . :. . .day of March, 1521 : 
and that the defendant is his widow and relict, and that she, after his 
death, instituted proceedings in Wake County court for her dower in 
the said lot and premises at  August court, 1821; whereof notice was 
given to the administrator of Robert Parsley, but no notice whatever 
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to the lessor of the plaintiff, or to the heirs a t  law of the said Robert; 
and a t  August session aforesaid of said court it was ordered that a1 
writ of dower issue; whereupon a writ of dower issued to the sheriff 
of Wake County, wi~o proceeded to impanel a jury, which assig~~t-d 
to hcr tlie ~ L Y - ' I I L ~  (IS ill (3isputo as I i x  dower, and made due retl~rri 
t h e r e ~ f  to the hhv t~~nher  scssions, 1821, of tho county court of Wake, 
when t l l e i ~  rcpolf rw.: I)v said court ordered to be confirmed; and, bp- 
sides, i t  fur thw appeared that the debts and money mentioned in 
the deed tfi 1E1e I( sior of t l ~ , .  plaintiff reinaiu unpaid and are fully dull. 

Upon all wliicll the defendant's attorney moved the court to 
(126) instruct the jury "that the de'fendant was entitled to dower in 

thc said lot and premises, and that the same had been properly 
:migned to hcr, and, therefore, the plaintiff could not recover in this 
action tho said premiscs mentioned in tho said assignment of dower of 
~ v l ~ i c l ~  the defendant admitted herself in possession"; which instruction 
the rourt rcfused to give, and the jury thereupon rendered a verdict 
for the plaintiff, and the court gave judgrnerlt accordingly 

The defendant thereupon moved for a. new trial upon the ground of 
the court's refusal to give instructions as above required, which was 
refused, and the defendant appealed to this Court. 

Cas ton  for appellant.  
Rulfin contra. 

HALT,, J. Laws 1715, ell. 7, points out the mode by which convey- 
ances for land shaill bc made, and declares that when so-made they 
shall be good and available in law, without livery of seisin, attorn- 

mcnt, or other ceremony in the law whatsoever. By sections 
(147) 2 and 3 provision is made for the registration of deeds made 

before that time, and also for deeds made in  foreign parts, and 
such deeds are declared valid; sections 7 and 8 regulate the registra- 
tion of mortgages, and take away the equity of redemption from a 
second mortgagor; section 9 dcclares that thc wldow of a mortgagor 
shall not be barred of dowcr who did not legally join with her husband 
in such mortgage 

I cannot perceivc the object that this latter clause was intended to 
answer, because without i t  widows of mortgagors who had not joined 
with their husbarlds would have hcen entitled to dowor as much a.; 
widows would hava becrl who had not joined with their husbands in 
other conveyances pointed out by the act as valid for the purpose of 
passing lands. I t  seems, howcvcr, not to have a prospective operation; 
the expression is, "who did not join with hcr husband in such mort- 
gage," it, therefore, can have no bearing upon the present que~stion. 
At that time, and since, up to 1784, widows were ontitled to dower 
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in lands of wllicll their husbands were scized at  any time during the 
coverture. The act passed in  that year (Now Rcv., ch. 204) makes 
a great alleration in  the rights of dower. That act declares (see 8 )  
that widows shall be entitled to one-third part of all thc lands. tcne- 
ments and hereditarnelnts of which her husband died seizcd or possessed. 
I t  secnis to be sonlewl~at difficult to urldcrstand what, ex vi te7- 
mini, the Legislature intended by the word possessed; bccause i t  (148) 
is difficult to imagine a case when a widow would bc endowed of a 
possession only. If i t  bc considered as synonymous with seized, and 
tautologically inscrted, therc is no difficulty. 

I t  has been argued that i t  conlpreherds the caiso of possessions of 
mortgagors who dio before foreclosure, as in the present case. T 
cannot adopt that cor~structiorl of the act, becausc I think the act of 
1715, rclative to mortgages, not to be in  force, and becausc I cannot 
think that the widow of a mortgagor who has parted with his title to 
the land is irr a better situation than the widow of a person who made 
a clear corrveyance of his land. I n  either case the1 grantor docs uot 
die seized of the land, arid I conceive the Legislature, never intended - 
to give dower of a possession of land when the seizin was adversely in  
another person. l lerc  i t  is so, and i t  is placed so by the husband's 
intent, to answer another pnrposc after liis death, inconsistent with 
dower. 

I t  is true, in tho act of 1715, ch. 4, sec. G ,  the Legislature considera 
a widow entitled to dower of lands which her husb5nd had entrred 
in his lifetime, but for which h c  had take11 out no grant;  hut in that 
case it will be seen that there is no adverse seizin, and that case! is one 
sui genrris.  

There is some color for the belief that in the act of 1715, ch. 2, the 
Legislature used thc word possession as synonymous with the word 
seizin, when they speak of a seven years possession under a defective 
or colorable title as giving a right; and such continued possessions 
ripening into title, although called possessions, are in fact the titles to 
tlie land; hut naked possession, even held under a trust, will not give 
dower. By the act of 1791, also passed for quieting ancient titles 
and limiting the claim of the State, i t  is dmlareld that twenty-one 
years possossion under colorable title should bc a bar against (149) 
the State, but that possession is the titlc to tho land, and is used 
as amounting to the samo thing as if t h y  had said, seized of the land. 
I n  my opinion, there is no ground wllatcver for saying that the de- 
fcndant in the case beforc us is in law entitled to dower. 

T A Y I A ~ ,  (3. J., and I~ENDEESON, J., concurred. 



DOE ON DEM. OF HAWKINS v. SNEED & SNEED.-From Granville. 

A., being much indebted, absconded; executions issued against his property 
a t  the instance of several creditors. Prior to the sale of the property, 
C., who was a creditor by bond, received from A. the sum of $300, to be 
applied in  satisfaction of the claim of a judgment creditor, P., whose 
judgment was $357. C. failed to  make the application as  directed, but 
permitted the property levied on to be sold by the sheriff, and became 
himself the purchaser a t  the price of $800, and paid off the judgment of 
P. only, and afterwards conveyed to the lessors of the plaintiff. Between 
the time of C.'s purchase and the conveyance to plaintiff's lessors the prop- 
erty was sold under the executions of some of the other creditors, and 
defendants purchased. I n  a n  ejectment between the last purchasers and 
C.'s vendees, it  was held that  C.'s conduct was not fraudulent as  to the 
creditors of A., and though, i n  equity, A. had a claim against C., and 
a reconveyance to A.'s creditors might, perhaps, be decreed, yet A.'s 
equitable lien was not such a s  was contemplated by the act of 1812, ren- 
dering lands held in  trust liable to a n  execution against cestui que 
t r u s t ;  and a t  all  events, whatever might have been the conduct of C., 
the purchasers from him were bom f ide purchasers, without knowledge 
of o'r participation in his breach of trust, and, therefore, should be pro- 
tected. 

EJECTMENT for house and lot, tried before Donnell, J. On the trial 
the defendants admitted themselves in possession of the prcmises men- 
tioned in  the declaratim, and both parties claimed under William 

11. Clay, who, i t  was admitted, once, had title to the premises. 
(150) The plaintiff deduced his litla in  the following manner: Ab- 

salom Yancey recovcrcd a judgment in  Granville County court, 
November session, 1819, against Clay for $185, with interest thereon 
from 4 April, 1819, till paid, and costs; on which a payment of $410 
was made on 13 April, 1819, and on which the sum due in  July, 1820, 
was $346.19, whereon a f i .  fa. issued from February sessions, 1820, of 
said county court, and was returned to May sessions, 1820, levied on 
the premises in  dispute. Samuel Parkhill and John Parkhill also, 
on 25 November, 1819, sued out an attachment against the estate of 
said Clay as an absconding debtor, returnable to Granville County 
court, February session, 1820, which was also levied on the premise 
in dispute, and due return thereof made to the county court, where, 
a6 May Session, 1820, the said S. and J. Parkhill recovered the sum 
of $327.95, with interest on $263.41, from 1 May, 1820, until paid, 
and costs, on which the amount duo in  July, 1820, was $357.9034. 
The plaintiff gave in evidence the records of the said judgments, and 
also that writs of venditioni ezponas issued on each, from May scs- 
sions, 1820, of said court, and were delivered to the sheriff of Granville, 
who by virtue thelreof sold the premises in  dispute on 29 July, 1820, 
and Thomas Cooko became the purchaser, he being the highest bidder, 
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at $800, but satisfied Parkhill's execution only; and afterwards, viz., 
on 29 March, 1821, the sheriff made a deed- to said Cooke therefor 
which has bcen duly proved and registered; and the plaintiff further 
deduced title to the premises in  dispute by a deled of trust in fee, 
made by the said Cooke to the lessor of the plaintiff on 27 February, 
1821, to secure tho indorsers of the said Cooke in the banks to the 
amount of $3,000 or $4000, which deed included also all the other prop- 
erty of Cooke. No evidence was offcred of any money having beon 
paid by tho lessor of the plaintiff to said Cooke, or of the debts 
mentioned in  said deed as due to the banks, except the recital in  (151) 
the said deed. The plaintiff also read in  evidence to the jury a 
bond from William 13. Clay to said Cooke, witnessed by John Green and 
dated 25 May, 1820, for $551.66, payable1 one day after date. 

The defendants claimed title as follows: The said William H. Clay 
was indebted to Willie P. Mangum on 20 May, 1820, in  the sum of 
$28, for which a warrant was brought before a justice of the peace in 
Granville County, who rendereld judgnlent thereon, from which an 
appeal was taken to the next county court of Granville, to wit, Au- 
gust sessions, 1820, in which casc; at  the suceeding November sessions, 
1820, judgment was given in favor of the said Mangum for his said 
debt and costs, and thereupon a fi. fa. issued, which was levied on the 
disputed premises by the sheriff on 4 December, 1820, and return 
thereof was made to February sessions, 1821, of said court, and there- 
upon a aendi t ioni  exponas issued to May sessions, 1821, upon which 
tho sheriff,. on 29 March, 1821, sold the premises in  legal form, and 
conveyed them by deed to the defendant, who, uFon the trial, read in  
evidcnce the record of Mangum's recovery, the writs of execution 
issued thereon, and the sheriff's deed to thelm, which had been duly 
proved and registered. 

The defendants further alleged that the purchase made by the said 
Cooke, and the deed by him taken, were fraudulent and void as against 
the said Manguni and other creditors of Clay; and to prove, this they 
gave in  evidence that Clay had resided for sevcral years in  Granville 
County, and that in 1819 he was greatly indebted and removed to 
Georgia, and soon afterwards became insolvent; that in  the spring or. 
early in the summer of 1820 he sent by one John Green the sum of 
$646.19 to the said Cooke, to be applied to the satisfaction of said 
debts owing to 8. and J. Parkhill; that the sheriff agreed to 
take the promise of said Green to pay the debt of Yancey, and (152) 
that on 29 July, 1820, the said Green did pay to (he sheriff the 
sum of $346.19 in satisfaction of Yancey's execution, and that also on 
29 July, 1820, the said Green paid over to said Cooke the sum of 
$300, and took his receipt therefor, in the following words, viz.: 
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29 July, 1820. 
Received of William IX. Clay, by the hands of John Green, $300 

for the purpose of applying to the credit of an attachment which J. 
and 8. Parkhill had against said Clay. 

THOMAS COOXE. 

That the said Cooke did not thereupon pay the said money over to 
the sheriff, but suffelred the disputed premises to be sold, and bought 
them himself, as aforesaid. 

On behalf of the plaintiff it was then contended that although 
Cooke had not credited the bond of Clay, which he held, with the said 
$300, yet he had a right to apply the said money to his own debt, and 
then to purchase the premises at  the sheriff's sale without imputation 
of fraud; and the plaintiff's counsel further contended that although 
the said Cooko had not applied the said sum to the satisfaction of 
the said executions, yet his purchase of the premises did not tlwebg. 
beconle fraudulent and void, but i t  only constituted a breach of trust, 
for remedy wlmreof the said Clay or his creditors must apply to n 
court of equity, since the legal title passed to Cooke by the sale of 
the sheriff, and his deed is good arrd valid; and they also further con- 
tended that even if tho purchase made by Cooke was fraudulent and 
void, while he llinlself should claim under it, yet that the lessor of the 
plaintiff was a bona fir& purchaser for a valuable consideration with- 
out notice, and that by reason thereof his title, was good. And, on 
hehalf of the plaintiff the court was moved to instruct the jury ac- 

cordingly. But the court refused so to instruct the jury, and 
(153) charged the jury "that if they should believe that Cookc pur- 

chased the said house and lot with said Ckty's money, and in 
trust for him, and took the deed to himself with intent to defraud or 
hinder the said Mangum or other creditors of said Clay of their debts, 
the sarne was void; and the premises still would remain subject to the 
creditor's of Clay." And the court further charged the jury; if they 
should be of opinion that the said purchase and convcyarlce to Cooke 
was fraudulent and void as aforesaid in the hands of said Cooke him- 
self, that the same still continued fraudulent and void, and could not 
be su t  up against the said Mangum and the defendants by the lcssor of 
the plaintiff, notwithstandirlg the said deed from the said Cooke to 
the lessor of the plaintiff under tho circumstances aforesaid. The 
jury found for the defendant, and judgment was given accordingly. 
On motion for a hew trial tllw sarne was overruled, and the plaintiff 
appealed to this Court. 

Gaston and Hillman. for appellant.  
R ~ ~ f i n .  for a8ppellee. 
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TAYLOR, C. J. The conduct of Cooke after receiving Clay's money 
under a promise of applying i t  in payment of Parkhill's judgment, 
though not reconcilable with strict morality, is yet susceptible of 
some extenuation. The sum was insufficient to pay the debt, and 
would not, therefore, have arrested the cxecution. Cooke was him- 
sellf a creditor, and must have passively witnessed a sale of thci property 
and the probable lods of his own debt; hence the tcrnptation was strong 
upon him to seize a plank in the shipwreck; and though in justice 
such temptation should h a w  been resisted after his promise, eveln a t  
the hazard of losing his debt> yci, his conduct cannot in airy point of 
view be considered as fraudlent upon Clay's creditors. All that they 
or Clay can rightfully demand from him is the surplus of the money 
for which the property sold. To a certain extent Cookc became 
a trustee for Clay, but to what a~rrlount dcpcndcd upon thc ad- (154) 
justmcnt of accounts between them. Hut tho act of 1812 ren- 
doring lands liable to execution against the ccstui  que t rus t  does not 
affect this case; for that act relates only to those fraudulent trusts in 
which the trustee has nothing more than the formal legal title, and 
the crs tu i  que t rus t  the whole bencficial interest; for the act provides 
that on such sales the land shall be held and erljoyed, "freed and dis- 
charged from all enncurrrbrarrces of such person or persons so seized or 
possessed, in  trust for the person or persons against whom such exc- 
cution shall be sued." I t  is very evident that executions were not in- 
tended by the statute to reach those equitable intercsts which depend 
on the considoration and adjustment of various points of equity and 
the seittlement of accounts. 

I am o opinion that Clay's interest in this lot, or rather his equi- 
table claim upon Cooke, was not one of thoso contemplated by the 
act. 

But whatever the conduct of Cookc was in the purchase of the lot, 
it cannot affect the title of Hawkins. He was a fair purchaser without 
knowledge of or participation in the breach of trvst committed by , 

Cookn, and is entitled to rccovcr. There must be a new trial. 

 HAL^., J. 1 am at a loss to see how the statute of frauds has any bear 
ing upon this case; certainly not by the purchase of the propcrty at  
tho day of sale. Every person was invited to purchase, and Cookc 
gave more than anybody else was willing to give. With rcspect to the 
amount of Clay's money in  his hands, i t  could have been on the trial 
relduced to a certainty there was not as much as the execution calls for 
under which the property was sold. Whether if it had been paid to 
the plaintiff in the execution it would have stopped the sale is not 
known. I admit Clay had an equity against Cooke. Perhaps Cooku 
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might  have  been compelled to  reconvey the property sold to Clay, o r  
pcrhaps to  Clay's creditors, bu t  not  without  pay ing  the debt 

(155) which Clay owed h i m  by  bond. IS  h e  was  i n  this  respect a trus- 
tee f o r  Clay, i t  was such a t rus t  as  could no t  b e  sold under  exe- 

cution. 
I t h i n k  there ought  to  bo a new tr ia l .  

HENDEESON, J., concurred. 

N e w  trial. 

DOE ON DEMISE OF EU-CHE-LAH v. WELSH.-From Buncombe. 

Cherokee Indians in  possession of lands within the limits of North Carolin.>, 
reserved under the treaties of 1817 and 1819, made by the United State; 
and the Cherokee Nation, are to be considered as  purchasers of the land 
The exercise of power by the commissioners of the United States is 
legitimate; and, moreover, the stipulation in  these treaties, having been 
recognized by several acts of the Legislature of North Carolina, passe4 
since, she must be considered as  assenting to them. A grant of the land 
to the Indian in possession is not necessary, for i t  is not claimed under 
those laws which point out the manner of acquiring title to vacant lands 
in  this State, and title may be complete in  some cases without grant; 
e. g., the University holds escheated lands under an act of Assembly. 

EJECTMENT. T h e  plaintiff's lessor, a Cherokee Ind ian ,  claimed 
t i t le  to  t h e  l and  i n  dispute, m d c r  treaties between the United States  
of America and  tho  Cherokee Nation,  made i n  1817 a n d  1810.'% 

*The treaty of 8 July, 1817, after reciting that a deputation from the uppcr 
and lower Cherokee towns went to the city of Washington the first, to de- 
clare to the President their wish to engage in the pursuits of civilized life. 
and t h e  impracticability of inducing the nation a t  large to do this, and, 
therefore, to request the establishiment of a division line between the upper 
and lower towns; and the deputies from the lower towns to make known 
their wish to  continue the hunters' life, the scarcity of game where they then 
lived, and their desire to remove to the westward of the Mississippi on vn- 
cant United States lands; and that the President of the United States per- 
mitted those who wished to remove to send an exploring party to recon- 
nioter the country on the Arkansas and White rivers, which exploring party, 
having selected a portion of country, the Cherokee Indians were desirous of 
ratifying the transaction by treaty, and for that purpose had sent on agents 
duly authorized, proceeds by the first and second articles to cede to the 
United States lands east of the Mississippi in exchange for lands on the west- 
ern side of the river. The second article provides that  a census of the In- 
dians shall be taken; and the eighth article contains a reservation in the 
following words: "And to each and every head of any Indian family residing 
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The plaintiff's lessor, to bring himself within the provisions 
of the treaties, gave in evidence thc following documents: (156) 

1. A commission from James Monroe, President of the United 
st&tes, to Col. Robert Houston, dated 12 March, 1819, constituting him 
an agent on the part  of the United States to run the boundary 
lines of the lands ceded by the Cherokees, and to run off and (157) 
locate the Indian reservations in Tennessce. 

2. A certificate from Colonel Meigs, Indian agent, that the lessor 
of the plaintiff had enrolled himself according to the provisions of 
the treaties. 

3. A certificate and survey made by Colonel Bouston and Robert 
Armstrong, surveyor, of 640 acres, the land now in  dispute, for and 
and on his account, dated 27 September, 1820. 

4. A letter from the Secretary of War of the United States to 
Colonel Houston, inclosing the commission, and containing the fol- 
lowing clause: "In addition to the duty required of you by the com- 
mission, you are requested to lay off also thc tracts reserved in 
North Carolina and the Alabama Territory." 

Defendant was proved to bo in possession of the land described in 
the declaration, claiming under a purchase from North Carolina, and 
-- - - - -- - - -- - - - -- 

on the east side of the  Mississippi River, on the lands that  are  now or may here- 
after be surrendered to the United States, who may wish to become citizens of 
the United States, the  United States do agree to give a reservation of 640 acres 
of land in a square, to include their improvements, which are  to be as  near 
the center thereof a s  practicable, in  which they will have a life estate with a 
reversion in fee simple to their children, reserving to the widow her dower, 
the register of whose names is to be filed i n  the office of the Cherokee agent, 
which shall be kept open until the census is taken as  stipulated in  the third 
article of this treaty." 

The treaty of 27 February, 1819, recites that whereas a greater part of the 
Cherokee Nation have expressed an earnest desire to remain on this side of 
the Mississippi, and, being desirous, in  order to  commence those measures 
which they deem necessary to the civilization and preservation of their nation, 
that  the treaty between them and the United States, signed 8 July, 1817, 
might without further delay, or the trouble or expense of taking the census, 
as  stipulated in  the said treaty, be finally adjusted, have offered to cede to the 
United States a tract of country a t  least as extensive as  that  which they 
probably a re  entitled to under i ts  provisions; the contracting parties have 
agreed to and concluded the following articles: 

The first article cedes a portion of country (within which are  the lands in  
dispute) ; and the second article is  in these words: "The United States agree 
to pay, according to the stipulations contained in the treaty of 8 July, 1817, 
for all irmprovements on lands lying within the country ceded by the Chero- 
kees which add real value to the land; and do agree to allow a reservation 
of of 640 acres to each head of any Indian family residing within the ceded 
territory, those enrolled for the Arkansas excepted, who choose to become 
citizens of the United States in the manner stipulated in  said treaty.'' 



I N  T H E  SUPREME COURT. [lo 

i t  was also found that the lessor of the plaintiff at  the ratification of, the 
treaty of 1819 was not living on tho lands contained within the lines 
of his survey, nor within a mile and a half or two miles of i t ;  but he 
had on i t  a field cleared and fenced, a crib within the enclosure where 
he housed his corn, and a hut. 

flash, J., who presided, directed the jury that if they were satis- 
fied that the facts s h t d  in tho documentary cvidcocc before them 
were true, that tho plaintiff was seized of such a title as would enable 
him to support arr action of ejectment; that it was not essential to 
the validity of his title that the land should have been laid off to him 
by'the officer of tho United States in an exact square; uor was it nec- 
essary for him to show that at the ratification of thc treaty of 1819 he 
was living upon the land. I f  he had an i m p r o v e m ~ r ~ t  upon it it was 
sufficient, though he was living at  another place. 

The jury found a verdict for the plaintiff, and a motion for 
(158) a new trial on the part of the defendant having been refused, 

from the judgmefnt rendered he appeaIed. 

Wilson, for the lessor of thp plaintifl. 
Baston and Rufin contra. 

TAYLOE, C. J. Although this controversy is, in reality, between thi: 
plaintiff, a Cherokee Indian, on the one side, and the Statc of North 
Carolina on the other, who should certainly renounco all claim to ,the 
purchase money in the event of the defendant's being evicted; yet i t  
is very gratifying to remark that throughout the whole progress of 
the busine'ss the faith of the Statc remains unplcdged, bor honor in- 
violate; for not tho slightest inference can be drawn from any of the 
acts passed on the subject that she intended to sell the Indian reserva- 
tions, or to ronfer that power upon the commissioners. 'rho two act-; 
confine tho sale expressly to the lands acquired by treaty from the 
Cherokees, and arc silent as to the lands rescrved to thc Indians. Thelse, 
on the contrary, are retcognized; the general reservations are protected 
from tho purchase, lease, and cultivation of white men, under a heavy 
penalty; and the special ones to the two Indians called Major Walker 
and the Rig Beax explicitly acknowledged to belong to them absolutely. 
1819, ch. 997 ; 1820, c21. 1060; 1821, ch. 32 ; 1822, ch. 12  ; 1823, ch. 11 ; 
1820, rh. 1062. 

If the General Government had a constitutional right to make these 
two reservations, they bad an  elqual right to make the whole, for the same 
principles apply to all. I t  will follow that as the corrmissioners were 
constituted for a particular purpose, and with a limited and cireum- 
scribed authority to sell the lands which were acquired by treaty, their 

76 



N. (2.  I JTTNE: TERM, 1824. 

selling the lands which were reserved was an excess of authority, neither 
in law nor reason obligatory upon the State, their principal. But as 
these observations relate solely to the defendant's title, tho weakness,of 
which, however obvious, will not enable the plaintiff to rccover without 
showing a possessory right in himself, i t  becomes necessary to 
examine the several foundations on which that right has been (159) 
rested and the arugments by which i t  has been opposed. As to 
the nature of the Indian titlo in general, it will be necessary to make a 
few remarks for the sake of tracing some peculiar features which have 
b a e ~  impressed upon i t  a t  different periods by the Legislature of this 
State in its intcrcoursc wif,h some of the tribes living within its limits. 

I t  was a principle uniformly asse~tcd by Great Britain that the ulti- 
mate dominion of newly discovered couritries not known to Christian 
people belonged to the discoverer; and all the colonial charters, from 
the first granted to Cabot by Henry VII .  down to the last, of Georgia, 
by George II., were made while the country was yet occupied by Tndians. 
Most of these contain a grant of the soil as well as the powers of govern- 
ment, and they all proceed on the principle that the crown alone had a 
right to grant the soil; that the Indians had ceased to have any other 
than the temporary right of occupancy, and that a good title might be 
acquired by individuals under these grants, subject to the Indian right, 
and to be enjoyed when that right should be extinguished. 8 Wheat., 
543. While the title remained in the crown no one was permitted to pur- 
chase from the Indians, nor was any title acquired from thewdeemed 
valid without the confirmation of the crown. The Indians were allowed 
to occupy and hunt on tho lands, and to be governed by their own laws, 
but conld not sell or lease without the consent of the government. When 
they retreated farther west, which sometimes happened from the scarcity 
of game or tho constantly advancing settlement of the whites their lands 
reverted to the crown in full dominion, or became vested in possessior~ in 
those individuals to whom they had been previously granted. This 
Indian right, consisting of the.usufmct more than the, ownership of the 
soil, was rather tacitly submitted to than expressly acknowledged, for in 
the charters i t  is not noticod. The lands are granted by bound- 
aries, irlcluding many tribes, and in the charter to the lords pro- (160) 
prietors in  this State, though the boundaries extend to the South 
Sca, comprehending many nations, they or their rights are not noticed. 

I n  the treaty of Utrecht (9th State Papers) thc five nations were 
,described as subjects of Grkat Britain; and in a proclamation issued in 
1763 all purchases of lands made from the Indians were declared vdid 
unless madr by treaties held under the sanction of government. I n  the 
treaty of 1163, by which Great Britain acquired from France the sover- 
eignity of the Canadas, many nations of Indians were included in the 
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boundaries. As most of the powerful and maritime nations of Europe 
were animated with a spirit of discovery and settlement of new countries, 
i t  beoarne essential to their peace to adopt some principle by which their 
rights should be reciprocally acknowledged. The exclusive dominion 
over the soil of the Indians after their temporary occupancy should cease, 
and the right of purchasing from thern such .ownership as they were 
acknowledged to have, was accordingly claimed by each and acquiesced 
in  by all, and rnay thenceforth be considered as incorporated in the law 
of nations. 

Writers on the law of nature have maintained the justice of this prin- 
ciple ip furthering the designs of Providence, and tending to the increase 
and civilization of the human race. Montesquieu L., 10 ;  Vattel. They 
3 rgue that every nation is undcr a natural obligation to cultivatc the land 
that has fallen to its share, since otherwise the whole earth, which is 
destined to feed its inhabitants, would rrot yield an adequate supply if 
large tracts of fertile land were peopled only by hunters and shepherds; 
that however right this might have becn in the first ages of thc world, 
when the spontaneous productions of the earth were more than sufficient 
for its few inhabitants, it cannot now be justifiable, when the great multi- 
plication of the hurnan race in some countries has rendered i t  essential 

to their subsistence that the forests should be cleared and culti- 
(161) vated. The unsettled habitation of savages in  those extensive 

tracts of country over which they wander, but cannot cultivate, 
must be inconsistent with the views of nature, while other nations are 
confined within a small compass, which no degree of skill or labor will 
render sufficiently productive. The only obligation which justice 
imposes on other nations is that they leave the natives a sufficiency of 
land. 

I t  is not intended to inquiro into the force of this reasoning, but only 
to show the nature of the claim to Indian lands set up by Great Britain, 
and the condition in which i t  was transferred to the lords proprietors. 
Perhaps if such- ~e igh ty~reason ing  could not bc given, dominion would 
be claimed on the credit of the superiority which European nations 
possess over the nations of the new world; for to that must be referred 
the conquest of the civilized nations of Peru and Mexico. On this prin- 
ciple Cxxsar acted when, forgetting tho passions as well as the rights of 
mankind, he complained that the Britons, after having sent him a sub- 
missive message to Gaul, pretended to fight for their liberties, and to 
oppose his descent on their island.* 
-- 

" C ~ s a r  questus, quum ultro, iu continentem legatis missis, pacem a se 
petissent, bellum sine causa intulissent. Lib. 4 de Bello Gallico. 
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IXowever extensive the right was which passed by tho chartcr of the 
lords proprietors, i t  appears that at  a very early period after thc settle- 
ment of the State, 1717, reservations of land were made to the Indians 
by treaty; and to the Tuscaroras, the only powerful nation with whom 
the whites then had intercourse, a grant was made of lands in considera- 
tion of their agreeing to relinquish their claims to other lands which had 
before becn allotted to them. Afterwards an individual obtained a grant 
for the same lands, and am act of the Legislature subsequently passed, 
1726, confirming all grants for lands within the Indian boundary, and 
permitting the grantees to enter upon the Indians deserting the same, 
Yet i t  was hcld that a title set up under this grant could not pre. 
vail against the original grant to the Indians, although they had (162) 
ceased to live upon thc land, since thc grant contained no condi- 
tion of residence, an$ was made by persons having power to convey to 
persons capable of taking and holding lands. Sacarusu v. King, 4 N.  C., 
336. The Legislature has, indeed, since that time, 1778, passed acts 
declaring that lands granted to the Indians shall revert to the State upon 
the natives bccoming extinct or entirely abandoning the possession; but 
there is no instance of their having revoked a grant made to them. 
On the contrary, the prevalent policy before the Revolution was to con- 
sider them as persons capable of being treated with and of holding prop- 
erty as a tribe or nation. Their rights of property, though much circum- 
scribed by the repeated cessions they have made by treaty, were respected 
as to what remaincd, and much solicitude is shown in  repeated enart- 
ments to restrain the cupidity of the whites. 

I n  pursuance to this policy the people of this State, when they threw 
off their colonial dependence and declared the soil to be the property of 
tine community, werc not unmindful of Indian rights : "Provided alzoogs, 
that this declaration of right shall not prejudge any nation or nations of 
Indians from enjoying such hunting grounds as may. have becn or Ilere- 
a'fter shall be secured to them by any former or future Legislature of 
this Statc." Section 25. 

Since the treaty of peace, by which the territorial limits of the State 
were acknowledged in as full sovereignty as they formerly belonged to 
the mother country, i t  has been the invariable objcct of the United States 
and of this State to regulate their intercourse with the Indians, not by 
any speculative notions of right which they might have exercised with- 
out violating any admitted principle, but by the dictates of a. just, 
humane, and liberal policy. As to the United States, it is sufficient to 
refer to the treaty of Greenville, 1795, by which "Thc Indian 
tribes are quitely to enjoy their lands; hunting, planting, and (163) 
dwelling thereon as long as they please without molestation 
from the United States; but that when their tribes or any of them are 
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disposed to sell their lands, they are to be sold only to the United States; 
that until such sale the United States will protect all the said Indian 
nations in the quiet enjoyment of their lands against all the citizens of 
the United States, and against all other white persons who intrude on 
the same, and that the said Indian tribes again acknowledge themselves 
to be under the protection of the United States, and of no other power 
whatever." 

Of the policy of this State, Laws 1783, ch. 185, under which the plain- 
tiff claims title, affords a conclusive example. By this act i t  is declared 
that the Cheroker Indians sll-all have and enjoy all thc tract of land 
therein described, and that it is reserved to them and thcir nation for- 
ever. The effect of this grant was to vest the land in the nation in fee 
simple; i t  conveyed to them a specific and definite right, according to 
which they could no longer be considcred as tcnantspt suferance, but as 
holding under the faith of the State and the guarantee of the declaration 
of rights. I t  is true that no individual had a distinct portion allotted to 
him which he might protect from aggression, and on that account the 
1,egislature has made i t  pelnal to trespass on the land; but the right of 
the Legislature to make the grant cannot be doubted; and i t  is not less 
clear that i t  must inure to the benefit of the tribe as long as they subsist 
upon it and their title is not surrendered by thcir own consent. 

I f  this grant required confirmation, it has received i t  in the most 
ample manner by the treaty of Hopewcll, 1785, made under the author- 
ity of the TJr~ited States, and by the treaty of Holstein, 1791, by which 
the lands not ceded by the Cherokee nation are solemnly guaranteed to 
them. 

I n  this state of things the two treaties were made under which 
(164) the plaintiff claims the land described in the declaration as 

having been set off and allotted to him, arid located according tc 
the terms of the treaties, 1817 and 1819. 

The 8th article of the first treaty pro-yides that a reservation of 640 
acres of land shall be given to every head of an Indian family residing 
on the east side of the Mississippi River, the register of whose names is 
to be filed in the office of the Cherokee agent. The land is to be laid off 
in  a squarr, including their improvements, which are to be as near. the 
centcr thercof as practicable, in which they will have a life estate, with 
a reversion in fee to their childrm, reserving to their widow her dower. 
E y  the second article of the latter treaty it is provided that a reserva- 
tion of 640 acres of land shall be allowed to each head of any Indian 
family residing within the ceded territory urho chooses to become a citi- 
zen of the United States in the manner stipulated in said treaty. 

The only mannrr stipulated in the treaty of 1817 is that the Indians 
who wish to become citizens shall register their names in the office of the 
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Cherokee agent. This has been done by plaintiff, as appears from thc 
certificate of the Indian agent, and the 640 acres of land have been sur- 
veyed and laid off for him. 

The following objections have been made to the plaintiff's recovery: 
1. That ille comrnissioiiers who made the treaty had no authority to 

make reservations to the Indians, bul only to extinguish their title; 
when that is donc tbc lard reverts to the State by force of its ancient 
seisin, and that the Government of the United States is restrained by the 
C'onstitution fiom grantmg the territory of or disru~embering a State. 

2. That, supposing the conirnissioners had this power, they have not 
executed it, but only agreed to do so; the contract was intercepted by the 
paranlount right of the State. 

3. That the land is not laid off in a square of 640 acres, to (165) 
include the improvements, which are to be as near the center of 
it as possible. 

4. That Armstrong rnade the surveys without proper authority. 
5. Tha~t his plat was not returned to the General Government. 
1. The first objection is founded on the assumption that the treaty 

has first extinguished the title of the Indians to the whole lands granted 
them by the act of 1783, and then assigned part of it to the plaintiff; 
but a just construction of the treaty wilI not, in my apprehension, war- 
rant this conclusion. I t  extinguishes all the Indian title except to those 
lands which were reserved. Tbe very term "reservation" imports in 
common acceptation something kept back or not surrendcred. The plain- 
tiff does not derive his title from the treaty, but from the act of 3183, 
which gave the whole land to him in common with the rest of the nation. 
His  claim in severalty is alone derived from the treaty and the location 
made according to it. As well might it be said that if a grant were rnade 
to three persons as tenants in common of 100 acres of land, and they 
agree to sell the land to a fourth person, reserving 10 acrcs to one of 
them, to be laid off by metes and bounds, that he held the land under the 
surrender and not under the original grant. 

As thc United States have alone the power of making treaties, their 
acts &hin the limits of their authority mjlst bc obligatory on the State, 
their constituent. They might unqt~estionably have extinguished the 
Indian title to the whole tract, in which case the right to the whole 
would have reverted lo the State. Why, ihen, may they not extinguish 
thc title to a part? The stipulations of the treaty are equally binding 
on both parties; and it was not to have been expected that an acquisition 
so valuable could have been made to the State without some 
equivalent. The reservations are more entitled to respect since (166) 
they further the policy of tho State in leading the few Tndians 
that remain to an agricultural and civilized life. 
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Acccording to this view of the case, any opinion on the power of the 
United States to grant away any part of the territory of the State would 
be extrajudicial. That question would arise if the grants had been made 
out of other lands, the title to which did not previously subsist in the 
Indians, or if the cession had been made by one treaty and thc reserva- 
tion by a subsequent one. 

2. The words of the treaty are: "do agree to allow a reservation of 
640 acres of land to cach head of a family formerly residing within the 
ceded territory." 1819, Art. 2. The words "do hereby allow or reserve" 
would have been more technical; but treaties and legislative acts are to 
be construed in good faith according to the intention of the parties 
making them. The rcservations were allowed by the treaty in words of 
sufficient import, not of any particular 640 acres to any individual, for 
that depended upon the future acts of cnrollment and the location. By 
these acts the general reservations became particular ones, according to 
the case of Ruthe~ford v. Green, 2 Wheat., 197. Cy the act of 1732 i t  
was provided ('that 25,000 acres shall be allotted to General Green, his 
heirs and assigns, within the bounds of the lands reserved for the use of 
the army, to be laid off by commissioners." I t  was contended against 
the general's title that the words gave, nothing; that they indicate an 
intention to give in future, but create no present obligation on the State 
nor present interest in General Green. But it was held by the Court 
that i t  was a present donation, not of any specific land, but of 25,000 
acres within the territory set apart for thc officers and soldiers, and that 
when the survcy and allotment had marked out the land i t  became a 

particular gift of the land contained in the security. The word3 
(167) of the treaty arc qnitc as strong as if they were in the present 

tense, and were evidently intended to be used in the samc sense. 
3. I f  the plaintiff claims title under the treaty of 1819, Art. 2, this 

objection fails in its application, for that provides simply for an allow- 
ance of 640 acres of land to those who become citizens according to the 
5th article of the treaty of 1817. I t  makes no sort of provision for the 
manner in  which the land shall be located, but confines that to special 
rcservations for those Indians whose names are inscribed on the list 
annexed to the treaty. But if thc claim is founded on the first treaty, i t  
does not furnish an objection to the title. The survey was to be made 
by the State through its agent, the United States. I f  laid off in a differ- 
ent shape from that specificd in the treaty, the Indian might have 
excepted to it, but i t  is not compctent for the State to do so after the 
Indian has accepted of it. I t  was not to he expected that the Indians 
could control and direct the manner in which the lands were run, and it 
would be a most unjust act to deprive them of the land because the 
surveyor, the officer of the Governnient, had departed from the shape 



N. C.] J U N E  TERM, 1824. 

specified in the treaty. I t  has been often decided that purchasers from 
the State shall not be injured by the mistakes of those who are appointed 
by the State to lay off and survey the land entered. 

4. The first treaty provides that the land oeded by the Indians by 
the first and second articles shall be run by a commission& or commis- 
sioners appointed by the President of the United States, 1817, Art. 11, 
and the land celded by the first article of the treaty, 1819, Art. 5, are 
to be run by a commissioner appointed by the President; but the treaties 
are silent as to the persons by whom the lines of reservation are to be 
run. I f ,  therefore, they are run under the authority of the United States, 
I think the treaty may be substantially executed without a commis- 
sion from the President. I t  is true that his commission to Mr. 
Houston authorizes him to lay off the reservations in Tennessee (168) 
as well as to run the line of the cession. The act of running the 
lines, then, of the reservations, .if not otherwise provided for by the 
treaty or by law, seems to me to come within the power of the duty of 
the Secretary of War as prescribed by law. 2 U. S. L., 32. I t  is a 
reasonable presumption that he was entrusted with this duty by the 
President, more especially as the Secretary of War was the person by 
whom the treaty of 1819 was made, and he must have been apprised of 
the necessity of laying off the reservations. To require proof of the 
President's authority to the Secretary for every act done in the course 
of his multifarious duties would be a strictness not to be foreseen or 
calculated upon in the ordinary transaction of business. 

5. A general title to the land vested by the treaty in those who should 
comply with the condition of becoming citizens in the manner prescribed. 
This became a special and definite title to 640 acres as soon as the survey 
was completed and returned. The surveyor's plat of the land claimed has 
been exhibited in the present case, and by that the plaintie has been 
enabled to ascertain and identify the tract allotted to him. 

The validity of his title cannot be affected by the neglect of the sur- 
veyor to return a copy of the plat to the General Government. 

Upon the whole case, my opinion is that the reservation was right- 
fully and constitutionally made, and that the plaintiff has proved a good 
title to the land described in the declaration, and, moreover, that the 
State commissionars exceeded the limits of their authority in selling the 
said land to the defendant. 

HALL, J. I t  is admitted that the lands in qu~st ion lie within the 
limits of North Carolina, and also within the boundaries of those lands 
which were set apart for the nation of Cherokee Indians by that State 
loefore the cession of Tennessee to the United States. I t  is also ad- 
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(169) mitted that the Cherokee nation lived upon those lands, and 
other adjoining lands, both while this State wals a colony and 

after that time. 
I n  the examination of this case it would be useless to inquire with 

what justice it was that the King of England seized upon these lands 
and declared himself sovereign thereof, without regarding the rights of 
the inhabitants whom he found in possession of them; because those 
lights formed no item in the title now relied upon, either for the plain- 
tiff or defendant. This subject will be found to be ably and satis- 
factorily discussed and elucidated by the Chief Justice of the United 
States in Johnson v. McIntosh, 8 Wheat., 543. 

While this State was a colony the British monarch not only claimed 
and exercised acts of sovereignty over it, but he, or those to whom he 
granted it, claimed a right to the soil itself. 

By the Declaration of Independence, which gave to North Carolina 
as well as the other States their freedom and independence, all right to 
sovereignty and soil was transferred from the British Crown to the 
State of North Carolina, and the first step consequent thereon was the 
adoption by her of her present Constitution. 

I n  section 26 of the Bill of Rights it is declared "that this declaration 
of rights shall not prejudge any nation of Indians from enjoying such 
hunting ground as may have been or hereafter shall be secured to them 
by any former or future Legislature of this State." After that time, in 
1778, N. Rev., 137, the Legislature passed a law prohibiting all persons 
from hunting on their grounds; and also in 1783 they passed another 
law by which they reserved to them and thelir nation forever their 
lands by metes and bounds, forbidding purchase to be made from 
them and denouncing penalties against all persons who should make 

entries on their lands. The Constitution and these laws werp 
(170) guarantees of the nation's rights by the State of North Carolina. 

By the Articles of Confederation, of which the State of North 
Carolina became a member, i t  is declared in Article 9, "that the United 
States in Congress assembled shall have the sole and exclusive right and 
power of regulating the trade and managing all affairs with the Indians, 
not members of any of the States; provided that the legislative right of 
any State, within its own limits, be not infringed or violated." 

I n  1785 commissioners were appointed by Congress, who made the 
treaty of Hopewell. By this treaty the Cherokees are declared to be 
under the protection of the United States, and the boundaries of their 
grounds are agreed upon. 

By section 8 of Article I Constitution of the United States, Congress 
are empowered to regulate commerce with foreign nations and among 
the several Statm, and with the Indian tribes. I n  the year 1791 another 
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treaty was made with them, under the authority of the United States, 
by Willianl Blount. By this treaty they are also declared to be under 
the protcetion of the United States, and new boundaries are marked 
out and agreed upon for their lands. Citizens of the United States are 
forbidden to hunt upon their lands, and all their lands not thcn ceded 
were c,oleninly guaranteed to them. 

The next treaty was made in 1817 by Andrew Jackson, Joseph Mc- 
Minn, and D. Neriwether, commi~sioners on behalf of the United States. 
J3y this treaty 640 acres of land was given to (very head of an Indian 
family who wished to bccorne a citizen of the United States, out of the 
ceded lands, to bc laid off in a square, including their improvements, 
which improvements were to be as near the center as possible, in which 
~ l l c ; ~  t ~ c  re to have a life elstate, with a reversion to their children. 

Another treaty was made by the Secretary of War on behalf of the 
United States in 1819. I n  this treaty the same reservation of lands is 
agreed upon to each head of an lridian family residing within the 
ceded territory who choose to become citizens of the United States (171) 
in the wanner stipulated in the former treaty of 1817. I n  the 
same year, but afterwards, the Legislature passed another law prescrib- 
ing the mode of surveying and selling the lands lately acquired b y  treaty 
from the Cherokee Indians. No clause in this act relates to the land 
rcserved for Indians who might become citiecns of the United States 
under the two last treaties. By this law the Legislature seems to sanc- 
tion and adopt the provisions and stipulations of the treaties of 1817 
and 1819; they accept of the land ceded by those treaties; they spedi 
of them as acquired by the treaties, and proceed to direct the mode in 
which they shall he disposed of;  and there is no dissatisfaction expressed, 
nor is there any reason to believe that any was fclt at the stipulation in 
the treaty by which a portion of the lands were reserved for certain 
Indians; and when it is remembered that the United States gave to the 
Indians, out of lands belonging to the United States, an equivalent for 
the lands ceded by them, perhaps i t  will not appear that there was much 
room for dissatisfaction. 

By an act passed in 1820 any person is forbidden to buy or cultivate 
any of the lands reserved to the Cherokee Indians by the treaties of 1817 
and 1819. This expression of the public will is strongly corroborative 
of the plaintiff's right under those treaties. 

The Legislature by another act, passed in 1821, gave authority to any 
white man who shall have purchased from this State at the sales made 
by comniissioncrs under the act of the General Assembly lands rescrveJ 
for the Cherokee Indians, to purchase or extinguish the right of the 
Indians to whom said lands wcre re?served. By this act the right 
of the Indians under the trea~ties is unquestionably acknowledged. 
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I n  1822 another act was passed which provides for the sale of 
(172) lands lately acquired by treaty from the Cherokee Indians, which 

have been surveyed and remain unsold. 
I n  the following year the Legislature passed another law respecting 

the reservations of certain Indians in the lands lately acquired by treaty 
from the Cherokee nation. By this act commissioners were appointed to 
contract with them for lands which the commissioners may believe they 
have a right to under the treaty; and by the 5th and last section in that 
act it is declared that when the commissioners appointed by this act shall 
adjudge that a title claimed by an Indian to a reservation under the 
above mentioned treaty is not a good and valid title where the land so 
claimed has been sold under the authority of the State, and the pur- 
chaser has been sued for the same, i t  shall be the duty of the1 Governor 
to employ able counsel to appear on behalf of such purchaser. This act, 
as well as those preceding'it, recognizen the title of the Indians to the 
lands reserved for them under the treaties. But the Legislature, by the 
last clause, guarded against pretended Indian claims that might be 
attempted to be made under the treaty, not sanctioned by it. But if the 
claim now set up by the plaintiff is one of that sort, it has not been 
made to appear so to this Court. 

I t  appears that the lessor of the plaintiff has elected to become a citi- 
zen of the United States by .enrolling himself under Colonel Meigs, 
Indign agent, according to the provisions of the treaty. 

I t  appears that a commission issued from James Monroe, President 
of the United States, to Robert Houston to survey the lands reserved 
for the Indians within the State of Tennessee, but not those reserved 
for the Indians in North Carolina. Of course, that commission can have 
no bearing on the case. A letter from the Secretary of War to Robert 
Houston was given in evidence, authorizing him to survey the lands 
reserved for the Indians in North Carolina. I am not prepared to say 

that that is a legal authority for making the survey. How- 
(173) ever, i t  appears that the defendant is in possession of the land 

contained in plaintiff's declaration. Of course, he is in possession 
of the plaintiff's improvements and the land adjoining thereto, to which 
the plaintiff has a right under the treaty. 

I do not pretend to say that the plaintiff has any right to recover in 
this case upon any title which he or his nation had before the treaties 
of 1817 and 1819. Before that time their right was a national right; 
no individual had any distinct right to any particular part, but they'all 
had a right to the whole. The national right was the subject of con- 
tract when the treaties were made. I t  was the consideration for which 
the United States lands were given on the west side of the Mississippi, 
and the general relinquishment of it was the consideration for which 
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certain reservations were made by the same treaty (one of which the 
lessor of the .plaintiff has acquired title to and holds it, not as one of the 
Cherokee tribe, but as a citizen of the United States under the treaty). 

I t  has been objected that their title has not been evidenced by a grant. 
This objection would be good if the land in dispute was claimed under 
those laws which point out the manner of acquiring title to vacant lands 
in  this State. But that mode is not pointed out by the treaties under 
which the plaintiff claims; his title is the treaty, which treaty is recog- 
nized by North Carolina. I t  is not an uncommon thing in this State to 
claim title directly nnder an act of Assembly. The trustees of the Uni- 
versity claim title to the escheated lands in this State under an act of 
the Legislature; no grant was ever made to them. 

I t  has been said in argument that the commissioners had no authority 
to give away the Indian lands; that the present case is one of a gift to 
the plaintiff. When it is remembered that the possession and use of the 
lands were guaranteed to the Cherokee nation both by this State and the 
Congress of the United States, and that the Indians gave up the posses- 
sion of those lands, with the exception of the reserved lands, for 
lands beyond the Mississippi; and that if those reservations had (174) 
not been made a greater quantity of lands would have been 
insisted on by the Indians, in addition to those which have been given 
them west of the Mississippi-I say, when these things are kept in view, 
we must consider the plaintiff as a purchaser of the land; and that he 
claims it under a legitimate exercise of power by the cbmmissioners, 
acting under the authority of the United States, and that the stipulations 
in the treaties of 1817 and 1819 have been acknowledged and recognized 
by the State of North Carolina in the several acts of Assembly which 
she has passed from 1819 up to the present time. From all these con- 
siderations I think the rule for a new trial should be discharged. 

HENDERSON, J., assented. 

PER CERIAM. No error. 

Cited: Frazier v. Cherokee Irtdiaw, 146 N. C., 481. 
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DOE ON DEMIST? oe YO-NA-GUS-KEE v. COLEMAN.-From Buncombe. 

When a document is  offered in  evidence, purporting to have subscribed 
thereto the name of a public agent, his signature must be proved. 

THIS case was in all respects similar to the last, except that in this 
case plaintiff, at  thc time of the ratification of the treaty of 1819, was 
living on the land contained within the lines of his survey. 

An objection was taken on the trial below to the certificates of 1%. J. 
Meigs and Colonel IIouston, because there was no proof that they were 
executed by the persons whose acts they purported to be; but the objec- 
tion was overruled. 

PEE CURIAM. The certificate of enrollment according to the treaty 
ought to have been proved like any other documentary evidence. We do 
not know that It. J. Meigs has really signed the paper; i t  is not made 
evidence by law any more than the certificate of any other individual. 
There must be a 

PER CURIAM. New trial. 

(175) 
STATE v. LAMON.-From Columbus. 

1. An indictment for murder, which stated that A. B., late of Eladen County, 
etc., with force and arms, in the county aforesaid, etc., was held to con- 
tain a sufficient description of the place where the murder was alleged to 
have been committed. 

2. In capital cases there is no need of a formal joining of issue preparatory 
to trial. The prisoner's plea and the joining of issue called the simililer 
a re  ore tenus. 

3. When a prisoner in a capital case has once pleaded, he i s  bound to abide 
by the defense which he has chosen. The court may, in  its discretion, 
permit hitm, for instance, to withdraw the plea of not guilty and plead 
i n  abatement; but the prisoner cannot claim to do so as matter of right. 

4.  After conviction on a n  indictment for murder, the objection cannot be 
taken that one of the grand jury which found the bill was also one of 
the coroner's inquest which sat on the body of the deceased. 

5 A prisoner removed his  trial to an adjacent county, and the record sent 
with him stated that  the grand jury was "duly drawn, sworn, and 
charged." I t  is not a good objection that the record does not state that 
the grand jury was drawn from the original panel; for by our law grand 
juries can be drawn only from the list of original venire; nor is i t  neces- 
sary that a record should set forth the formula by which a grand jury is 
constituted. 

88 



6.  The sheriff summoned as talesmen persons who were not bystanders in 
the courthouse. Held,  that the calling them into court was a sufficient 
summoning; when they came in they were bystanders and bound to serve. 
Whether the court could have fined them for nonattendance, quvre. 

7. An order to the sheriff to sumlmon talesmen need not be made returnable 
on the same day on which it issued. 

8. The law is silent as to the number of talesmen which a sheriff must sum- 
mon. It therefore belongs to the court, in its discretion, to determine 
the number; and should it not do so, the sheriff is left to summon such 
number as he may deem necessary. 

. 9. An act done by the Superior Court in the exercise of .a legal discretion is 
not the subject of appeal to this Court. 

INDICTMENT for murder. The words of the indictrnent which 
i t  is material to state were as follows: "The jurors for tho *tat(> (176) 
m o n  their oath mesent that Alexander Larnon. late of Bladcn . 
County, laborer, not having the fear of God bcfore his cycs, but being 
moved and seduced by the instigation of the devil, on the 29th day of 
Angust, in  the year of our Lord 1523, with force and arms, in t h e  
counf?~ a f o ~ e s a i Q  i11 and upon one James McMillan," ~ t c .  
, The prisoner on his arraignment pleaded "Not guilty," and, before he 
was put on trial, moved for leave to withdraw his plca and plead in 
abatement, a fact which was admitted, viz.. that the foreman of the 
grand jury which found the bill was also one of the coroner's inquest 
which sat on the body of the deceased, and, furlher, that the record sent 
from Bladen, from which county the cause was rernovcd by the prisoner, 
did not show that the jury which found the bill was composed of mem- 
bers of the original panel. The court refused the motion and proceeded 
to the trial. 

When the tales jurors were returned, thc prisoner challenged the array 
after the petit jurors of the original panel were either challenged or 
accepted: First, because the order of the court did not direct the sheriff 

I to summon bystanders, and the talesmen returned were not bystanders; 

I second, because the order was not made returnable on the same day on 
which it was issued: and, third. because the order directed the sheriff to 
summon too great a number of jurors (75), six of the original panel 
having appeared. The prisoner's challenge was not allowed. 

On the trial the prisoner atirmpicd to establish an alibi, and intro- 
duced a witness who swore that on the night of the murder he was at  the 
prisoner's housc, and when going away the prisoner said he wished to go 
to ono McIJenan7s, and rcqi~ested the witness to accompany him. Wit- 
ness said he  would do so if the prisoner would go by the house of the wit- 
ness, to which the prisoner consented. When they arrived at  the housc 
of the witness, the prisoner wa~s requested to remain all night. which 
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(177) at  first he refused to do, but afterwards, remarking that it 
was too late to go to McLenan's, consented. Witness and prisoner 

laid down to sleep about 12 o'clock; how long witness slept he did not 
know, but on awaking thought the moon between two and three hours 
high, and found prisoner preparing to depart, and he soon went away. 

The presiding judge, on this evidence, remarked to the jury that it 
was probable the prisoner had some intention in  his visit to McLenan, 
and it was the business of the jury to ascertain whether he had or not, 
and what it was, if he had any; and alm what effect i t  would have in 
the cause. 

The prisoner was found guilty, and moved in arrest because, first, 
there was no sufficient description of the place where the assault was 
alleged to have been committed; second, t h e ~ e  was no issue joined be- 
tween the State and the prisoner, there having been no replication to 
prisoner's plea. These reasons mere overruled, and from the judgment 
pronounced the prisoner appealed. 

TAYLOR, C. J. I t  cannot be collected from the charge that the judge 
gave an opinion to the jury whether any matter of fact was sufficiently 
proved or not. After summing up the circumstances attending the con- 
duct of the prisoner while a t  the witness's house, as.described by the 
witness, the judge remarks that it was probable the prisoner had some in- 
tention, and that the jury must ascertain whether he had or not, and if 
he had, what that ihtention was, what effect it would have in the cause. 
I t  was proper that those circumstances should have been distinctly 
presented to the view of the jury, that they might consider what infer- 
ence they warranted, either of the prisoner's innocence or guilt; and if 
the judge had instructed them that from these circumstances they ought 
to infer either guilt or innocence, i t  would have been a departfire from 
his prescribed duty. But this is cautiously and properly avoided, and 

the evidence is left without influence to the jury to decide whether 
(178) i t  established the fact for which i t  was adduced. 

The first reason in arrest is that there is no sufficient de- 
scription of the place where the assault is alleged to have bean com- 
mitted by the prisoner. But the indictment states the prisoner to have 
been late of Bladen County, and in tho same sentence states that the 
assault was committed in the county aforesaid. I f  the county had 
been stated in  the margin alone, and but one county named in this 
case, the words "county aforesaid" have sufficient reference to the 
county in  the margin. 1 Saund., 308, note 1. The, selcond reason in 
arrest is equally untenable, for in capital cases the issue is immaterial, 
for the plea and the joining of issue called the similiter are ore tenus, 
nor is i t  usual to make up a formal issue preparatory to the trial, or 
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to consider the total omission of the silniliter as sufficient to invalidate 
the proceedings. 4 Burr., 2084. This peculiarity arises from the 
nature of the trial, in its origin, which was considered in  the manner 
of an inquisition, charging the jury to inquire into the truth of the 
charge against the prisoner. 

I t  is complained of that the prisoner moved the court for leave to 
withdraw his plea of not guilty, and to plead in abatement, or to add 
n plea in abatement, to the plea of not guilty, which the court refused. 
This, however, was a subject altogether within the discretion of the 
court, and could not be claimed as a matter of right, for when the 
prisoner had once pleaded he was bound to abide by the defense he 
had chosen. An act done in the exercise of a legal discretion is not the 
subject of appeal to this Court. 

Whether the objection that one of the grand jury had been on the 
jury of inquest would have been valid if made at  a proper stage of the 
case, i t  is not necessary to decide; for i t  has heretofore been adjudged 
that such an exception cannot be taken after conviction. 8. v. 
McIntire, 4 N. C., 267. 

The objection that the record does not state the grand jhry was 
(179) 

drawn from the original panel returned to Bladen Superior Court can- 
not prevail. The record transmitted to this Court informs us that the 
grand jury in the Superior Court were drawn, sworn, and charged. From 
what could they be drawn except from the list of the original venire? 
But independently of this the record states that the grand jury returned 
into court the indictment and so much credit is due to the court that it 
must be believed that the grand jury was selected in the manner 
appointed by law. I t  is not necessary that the record should state the 
formula and process by which the grand jury is constituted. Being a 
grand jury, we must understand that th?y were constituted by the means 
and through the ceremony required by law; for if they were not so 
constituted, the objection is at least as serious as some of the others 
taken to the conviction, and would in all probability, have been made 
by way of affirmation on the part of the prisoner, and been established 
by proof of the fact. 

The remaining objection is that relative to the summoning of the 
talesmen, and is divided into three parts: First, that the order did not 
direct the sheriff to summon bystanders, and that the jurors so called 
were not summoned from among the bystanders ; second, because the order 
was not made returnable the same day on which it was issued, but the 
next day; third, because the order directed the sheriff to summon too 
great a number of persons, six of the original panel having appeared. 

1. The order directed the sheriff to summon good and lawful men, 
and if the order had been disobeyed the sheriff was answerable to the 
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court; but if the persons attended, the calling them illto court was a 
sufficient summoning; they were then bound to serve, and were also 
qualified, although they had been called from a distance. Whether 

the court could lawfully have fined them for that they were 
(180) not about the courthouse when summoned is another cohsiderd- 

tion. But being assembled there, there is nothing in the law to 
prevent them from being lawful talesmen. 

2. The law does not require the order to be returnable the same day; 
it only requires the talesmen to be every day discharged. The time 
when they are sumnloned does not enter into their qualification to serve, 
though it may operate on the mind of the court not to enforce their 
service. 

3. Seventy-five talesmen were directed to be summoned; and as the 
law is silent with respect to the number, i t  unavoidably belongs to the 
discretion of the court to specify the number that it may deem neces- 
sary; or, if the court make no direction, to leave i t  to the sheriff to 
summon the number he may think necessary. I n  a capital case where 
the prisoner h i s  thirty-five peremptory challenges, and an unlimited 
number for cause, the number summoned seems reasonable; more 
especially in a case where the prisoner had sworn that unfounded 
reports, tending to inflame the public mind, had been in circulation in 
the county whence the cause was removed, and that a large number of 
freeholders had formed and expressed an opinion unfavorable to I'in?. 
I t  was extremely probable that this prejudice and excitement ,would 
extend into the county where he was tried, and thereby disqualify many 
of the persons who were summoned from serving. I t  was therefore evepy 
way proper that a large number should be summoned. I am conse- 
quently of opinion that the motion for a new trial, and the reasons in 
arrest of judgment, were properly overruled, and that there is no error 
in the record transmitted to this Court. 

HENDERSON, J. I will subjoin a few remarks to the very satisfactory 
opinion delivered by the Chief Justice. First, on the objection, allow- 

ing it had been taken at the proper time, that one of the grand 
(181) jurors who found the bill was also one of the jurors who com- 

posed the coroner's inquest. Second, that the tales jurors were 
directed to be summoned from the county of Columbus. 

I t  is undoubtedly good cause of challenge to one offered as a traverse 
juror that he was one of the jurors which composed the coroner's 
inpes t ,  or the grand jury which had found the bill, for he had both 
formed and expressed an opinion on the subject; but it does not follow 
t h ~ t  it is a cause of challenge to a grand juror, or matter which should 
abate the indictment, that he formed one of the coroner's inquest, or had 
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formed one of a grand jury which had found a bill for the same 
offense, or cven in the very same words; for it seems that a prisoner 
may, at  least in England, be tricd on the coroner's inquisition, and it is 
now the daily practice to send other bills of indictment for the same 
offense to thc same grand jury which found the first, and to try the 
accused on either; i t  would, therefore, secm, if this objection prevails, 
that if one of the grand jurors which found the bill had before been 
onc of another accusing jury, that the accusation would be bad; but if 
the bill was found by all the persons composing the jury which found 
the first bill, that is, the same jury, or the same persons organized irito 
another jury, that the accusations would be good. No authorities in 
point were produced on the trial and none referred to. I except Self- 
ridge's trial, which I have not been able to procure, and I imagine but 
few can be found on the subject, for I think that the principlc is so 
firmly fixed by the practice stated above that i t  has seldom been 
attemptcd. I n  my opinion, therefore, it would have been useless for the 
judge to have permitted the plea to be withdrawn that the prisoner 
might bring the fact before them. 

I think that the other objection, that the tales was awarded of the 
frecholdcrs of Columbus County, is equally unfounded; for I believe 
that upon the true construction of our statutes on the subject of 
jurors, the tales should come f ~ o r n  the same county from which (182) 
the painel came; more especially in local actions. And this 
opinion is formed both from the words and spirit of our severid acts, 
and not on a criticism of the word tales. But if others than the frw- 
holdcrs of Columbus had been competent jurors, i t  does not follow 
therefrom that t h e y  were i ncompe ten t  or that the array ~ h o u l d  be 
challenged. I t  is thc right and privilege of thc prisoner that the jury 

. should come de v ic ineto ,  now de comi ta tu ,  not that they should come 
from the State at large, even if any f reeholder of the State was a cornpc,- 
tent juror. I mean to say that if the law required the jurors should 
come from a particular county to try the prisoner, it is his privilege that 
the jury should come from that county, and he may avail himself of i t  
by challenge; but if other persons than freeholders of Columbus were 
competent jurors i t  is no cause of challenge that, they did not compose 
part  of the original or tales panel. The persons offered were competent 
jurors, although others might be so also. Challenge is not given to the 
p r i son~r  that he should have a particular individual on his jury; but 
that he shoulrll- no t  have one against whom he had an objection. The 
motion for a new trial and motion in arrest must be overruled, arl-1 
judgment given for the State. 

PER CURIAM. No error. 
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C i t e d :  B r i g h t  v .  S u g g ,  15 N.  C., 494; X. v. B e n t o n ,  19 N .  C., 201; 
Qwiett  v. Boon ,  27 N .  C., 11; 8. v. Garfield,  30 N. C., 354; X. v. Harve l l ,  
49 N. C., 5;  8. v. Chavk, 80 N.  C., 3$7; X. v. Davis, i b ,  413; 8. v. 
Xwepson, 81 N.  C., 575; Phi l l ips  1;. L e n t z ,  83 N.  C., 243; H e n r y  v. 
Cannon ,  86 N.  C., 25; Long  v. Logan,  ib., 537; S. v. DeBerry ,  92 N.  C., 
802; Bunn v. R. R., 131 N. C., 451. 

( I  83) 
STATE v. MoNE1LL.-From Cumberland. 

A warrant issued to apprehend defendant, and on the 5th of October he was 
bound t o  appear a t  December term of the county court. On the 28 
October a bill for the same offense was found against the defendant in 
the Superior Oourt, and when the defendant appeared in the county 
court in  December a nolle prosequi was entered on the bill found against 
him at that term. I t  was held that as the effect of a nolle pl-osequi is to 
put the defendant, without day, upon the indictment to which it applies, 
he when in that  situation becomes amenable on another indictment in 
any court having jurisdiction of the offense; otherwise a nol. pros. would 
amount to a n  acquittal. 

ON 23 September, 3822, a warrant issued to apprehend the defendant, 
who was charged with having committed an assault and battery; on 
5 October, 1822, he entered into recognizance before a justice of the 
peace to appear at December Term, 1822, of Cumbcrland County court 
and a t  that term a bill of indictment was found, on which a nolle 
proseyui  was entered at the same term. 

At the term of Cumberland Superior Court which commenced on 
28 October, 1822, this bill of indictment was found against the defend- 
ant for the same offense, to which at  Spring Term, 1823, he pleaded his 
apprehension by warrant, and the finding of the bill in the county 
court, to which the solicitor for the State replied tho nolle prosequi, 
and defendant demurred. 

N o r w o o d ,  J., who presided, sustained the demurrer and gave judg- 
ment for the defendant, from which the State appealed. 

PER CURIAM. The Court is of opinion that a bill of indictment 
having been found against the defendant in the county court at  Decem- 

ber sessions in  1822, for the same offense, is no defense against 
(184) the present indictment in the Superior Court, inasmuch as it 

appears on the pleadings that a nolle prosegui had been entered 
on the said first indictment prior to the time of pleading in this. That 
as the effect of a nolle prosequi is to put the defendant, without day, 
upon that indictment, he becomes while he is so, amenable to another 
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indictment in  any court having jurisdiction of the offense; otherwise a 
nolle prosequi would operate as a bar to any other prosecution. The 
power of issuing new process after a nolle prosequi cannot affect this 
question, because no process had been issueld. The plea is, therefore, 
insufficient and must be overruled. 

PER CURIAM. Reversed. 

Ci ted:  S.  v. Tisdale ,  19 N. C., 161; S. v. Casey, 44 N .  C., 210; 
S. v. Respass, 85 N. C., 536. 

STATE v. SEXTON. 

1. If an indictment charges an offense to have been committed on a day 
which is yet to come, it is as defective as it would be were no day laid. 

2. Indictments are not within the statutes of jeofails. Being found by a 
grand jury on oath, the court cannot amend them without the concur- 
rence of the grand jury which finds them. 

INDICTMENT for an assualt with intent to kill, tried before Paxton ,  J. 
The bill was found in March Term, 1824, a~nd charges the offense to have 
been committed on 19 August, 1824. The defendant was put upon trial 
at  the same term in which the bill was found, and after the jury was 
impaneled the prosecuting officer moved the court to amend the indict- 
ment as to the day on which the offense is charged to have been com- 
mitted. The court overruled the motion, and the jury found the defend- 
ant guilty in manner and form as charged in the bill of indictment, and 
judgment was arrested because the offense was laid to have been 
committed on a day yet to come. (185) 

PER CURIAM. I t  is a, familiar rule that the 'indictment should state 
that the defendant committed the offense on a specific day and year, 
but i t  is unnecessary to prove in any case the precise day and year, 
except where the time enters into the nature of the offense. But if the 
indictment lay the offense to have been committed on an impossible day 
or on a future day, the objection is as fatal  as if no time at all had been 
inserted. Nor are indictments within the operation of the statutes of 
jeofails, and cannot, therefore, be amended. Being the finding of a jury 
upon oath, the court cannot amend without the concurrence of the grand 
jury by whom th'e bill is found. These rules are too plain to require 
authority, and show that the judgment of the court was right, and must 
be 

PER CURIAM. Affirmed. 

Cited: 8, v. Cody ,  119 N. c:, 909. 
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STATE V. ISHAM, A SLAVE.-FI'O~?~ New Hanover. 

The question to be tried on the plea of nu1 tie1 record is a question of fact to 
be tried by the court, and not a question of law. And where the court 
below rejected a paper offered as a copy of the record because the seal 
attached to it was so indistinct that it could not be recognized as the seal 
of any court, this Court on appeal has no power to examine whether the 
fact as to the indistinctiveness of the seal be as stated or not; it must 
take it to be true as stated, and, of course, if true, the paper was properly 
rejected. 

THE prisoner was indicted for grand larceny, found guilty, and 
prayed the benefit of clergy. To the prayer of clergy, the State, by its 
solicitor, objected on the ground that the prisoner had before been 
allowed his clergy on a conviction of grand larceny in Duplin County, 

and produced a paper purporting to be a transcript of the pro- 
(186) ceedings on the trial in Duplin, the certificate on which stated 

it to be a true copy from the records, "given under my hand and 
seal," and signed with the clerk's name; the seal attached to this record 
was so indistinct and faint in its impression that i t  could not with 
certainty be ascertained what seal it was. The court below, Norwood, 
J., presiding, refused to consider the paper produced as a copy of the 
record of Duplin, and allowed the prisoner his clergy, whereupon the 
State appealed. 

TAYLOR, C. J. The Superior Court could only judge by inspection 
whether the record produced was an exemplification under the seal of 
the Duplin Superior Court; and as the impression of the seal is not 
more visible to us than i t  was to the judge who decided the case, i t  
cannot be said that he has erred in point of law. The certificate of the 
clerk might have been referred to the seal of the court if it sufficiently 
appeared that such seal had been affixed to the record; but that does not 
appear, and we must consider this either as a record without seal or as 
under the private seal of the clerk. Where a record of the same court 
is put in issue it must be examined by the court on nu1 tie1 record; but 
if it be a record of another court, an exemplification of i t  under seal 
must be produced. As it cannot be seen that this was done in the pres- 
ent case, the judgment must be affirmed. 

HENDERSON, J. The question to be tried on the issue joined on the 
plea of nu1 tie1 record is as much a question of fact as that arising on 
any other issue. I t  is true the court tries it, and not the jury, but that 

does not change i t  to a quelstion of law. Questions of law may 
(187) arise on the admissibility of the evidence, and these questions this 

Court can reexamine, but not the evidense itself. The case states 
that the record was certified under hand and seal of the clerk, without 
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any reference to the seal of the court, and there was on paper some- 
thing like the seal of the court, and probably was intended for it, 
but that the judge, from the indistinctness of the impression, was unable 
to recognize it a.s the seal of the court, and therefore rejected the evi- 
dence. I f  these are the facts (and we are bound to take them to be 
so, for we cannot reGxamino them), the record was properly rejected as 
evidence. S. v. Grayton, post, 187. 

PER CURIAM. Affirmed. 

Cited: 8. v. Grayton, post, 187; S. v. Raiford, 13 N.  C., 215; S. v. 
Worley, 33 N. C., 243; Fain v. Edwards, 44 N.  C., 67;  8. v. Gwen, 
100 N.  C., 422. 

STATE v. GRAYTON & WILLIAMS. 

The findings of fact upon a plea of nu1 lie1 record are  not reviewable on 
appeal. 

TIXIS case was decided some terms ago, and has accidentally been 
overlooked. The statement of the case is not necessary for a correct 
understanding of the point decided. Enough appears in the opinion of 
the Court as delivered by 

HALL, J. Where the plea of nu1 tie2 record is pleaded i t  is referred 
to the court for decision, as issues of fact are referred to the jury. 
When these issues are all found, the jud,ment of the court is pro- 
nounced upon them; and when there is an  appeal from that judgment, 
this Court can no more examine any question relative to the plea of nu2 
tie1 record than it can any question of fact relative to the pleas sub- 
mitted to the jury. TJ  be sure, in the present case there is no judgment 
regularly entered up, but we must take i t  that there is one entered wit-  

- able to the case. 
This is not the case that a new trial is prayed for under the late act 

of Assembly on matter of fact submitted to the court. I n  such case the 
evidence offered in the Superior Court will be spread upon the record, 
of which this Court, as well as i t  can, will form a judgment. I n  this 
case we are not called upon to grant a new trial, because the evidence 
offered in the court bclow on the plea of nul tie1 record was sufficient. 
That evidence is not before us. I, therefore, think that the judgment 
should be entered for the State. 

Cited: S. v. R a i f o ~ d ,  13 N. C., 215. 
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STATE v. NEGRO ADAM. 

The act of 1741 punishes an act committed by a slave with whipping and 
the loss of ears for the first offense, and with death for the second, on an 
indictment in the county court. The act of 1816 gives to the Superior 
Court jurisdiction of all offenses, the punishment whereof may extend to 
life; and in sec. 4 enacts that a slave convicted of a clergiable offense, 
shall have a clergy as a freeman. This clause does not give the Superior 
Court jurisdiction of the offense named in the act of 1741, although it 
may possibly be the second offense. 

INDICTMENT tried before Paxton, J., in NORTHAMPTON. 
The bill charged the defendant with willfully and maliciously killing 

two mares, and concluded, "contrary to an act of the General Assembly 
in such case made and provided, and against the peace and dignity of 
the State." The indictment was quashed below for want of jurisdiction, 
and the State, by its prosecuting officer, appealed. 

TAYLOR, C. 5. This case involves the question whether the Superior 
Court has jurisdiction of the offense charged in the indictment, the solu- 
tion of which is unattended with difficulty, after looking at  the several 
acts relative to the offense and the trial of slaves. The crime may be 
said to have been created by the act of 1741, which annexes to the first 
offense the punishment of loss of ears and discretionary whipping, and 
to the second offense death. The punishment and trial of this offense 
was transferred by Laws 1793, ch. 381, to the county courts by the 
general description of all such offenses, the punishment whereof ex- 
tended to life, limb, or member, which at  the same time entitled the 
slave to the right of trial by jury. The subsequent act of 1816 gave to 
the Superior Court jurisdiction of all offenses the punishment whereof 
may extend to life, leaving still with the county court the trial of all 

those where the punishment was confined to limb or member. 
(189) Thus fa~r the subject is clear of doubt. But Laws 1816, ch. 912, 

see. 4, enacts that a slave convicted of a clergiable offense shall be 
entitled to benefit of clergy in like manner with a free man; a provision 
which, i t  is argued, denotes that the Superior Court jurisdiction 
embraced other cases than those where the punishment was death; and 
that by analogy a case where the second conviction inferred the penalty 
of death belongs in like manner to the Superior Court. That the punish- 
ment of this offense may extend to life as much as the punishment of 
grand larceny, viz., upon the second conviction; and that the punish- 
ment of the first offense by the act of 1741, being aggravated greatly 
beyond that of grand larceny, enlists every consideration of justice and 
policy on the side of sustaining the jurisdiction of the Superior Courts. 
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To this the answer is that grand larceny is a capital offense, and by 
the common law is punishable with death; and i t  is only by the merci- 
ful extension of the benefit of clergy by the modern statutes that a person 
guilty of i t  is excused the pain of death. 4 Bl., 239. But i t  is still con- 
sidered, in contemplation of law, as punishable with death, and is 
always comprehended in the description of those crimes the punishment 
whereof may extend to life. The crime in the indictment, on the con- 
trary, was originally, and from its first creation, punishable only by 
whipping and the loss of ears, and now by death on the second convic- 
tiofi, and therefore cannot be understood as one of those described in the 
act of 1816. I t  is consequently very plain that the Superior Court has 
not original jurisdiction, and the judgment must be affirmed. 

HALL, J. By Laws 1816, ch. 912, i t  is declared that in all cases in 
which a slave or slaves shall be charged with the commission of an 
offense the punishment whereof may extend to life, the Superior 
Courts of law shall have exclusive jurisidction. 

I n  the present case the punishment due to the offense charged 
(1909 

is "cutting off both ears and public whipping," and although it is 
death for committing a second offense of the same kind, in which case 
the Superior Courts would have jurisdiction, that consideration will not 
give them jurisdiction in the first instance against the express words of 
the act. I, therefore, think the judgment of the court below ought to be 
affirmed. 

HEKDEROK, J. The Superior Court has jurisdiction in the trial of 
slaves, in cases only affecting their lives, see act of 1816. But as the 
punishment of death is, by the act of 1741, to be inflicted, upon a con- 
viction for the second offense for which this slave is indicted, it is 
argued, therefore, that the Superior Court has jurisdiction, as this may 
be the second offense; and it is likened to the cases of simple grand 
larceny, from which the benefit of clergy is not taken away by any 
statute, and S. v. Isham, ante, 185, is cited to support the latter position. 

The cases are by no means analogous. Grand larceny is punishable 
with death by law. The benefit of clergy averts the punishment; i t  does 
not change the law. Nofi constat, before i t  is demanded, which is 
always after conviction, that the defendant will pray benefit of it, or 
will be entitled to it, for he is entitled to it but once; and when de- 
manded, it may be resisted on that or any other ground, by counter 
plea, ore tenus. The grounds of such resistance are never stated in 
the indictment, but where the second offense is more penal than the 
first, at  least where it is a capital offense, the first not being so. I t s  
being a second offense constitutes it a part of the crime, and if so, i t  
should be stated in the indictment. People v. Youag, I Caine N. Y. 
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Term, 37. At all events, it should be so stated when its being the 
second offense gives jurisdiction to the court; for I think i t  

(191) would be absurd to make the right of trying dependent on a fact 
afterwards to  be ascertained, and which, therefore, may not be. 

The judgment should be 
PER CURIAM. Affirmed. 

Cited: S. v. Allen, post, 616. 

STATE v. COLLINS. 

An indictment charging defendant with having in his possession "one pair 
of dies, upon which were made the likeness, similitude, figure, and resem- 
blance of the sides of a lawful Spanish milled silver dollar, etc., for the 
purpose of making and counterfeiting money in the likeness and simili- 
tude of Spanish milled silver dollars," was held to  charge with sufficient 
certainty the offense designated in the act of 1811, ch. 814, N. R. 

APPEAL from Nash, J., at LINCOLN. 
The indictment charged that the defendant "on the 1st day of Octo- 

ber, in the year of our Lord one thousand eight hundred and twenty- 
three, with force and arms in the county aforesaid, one pair of dies, 
upon which then and there were made and impressed the likeness, simili- 
tude, figure, and resemblance of the sides of a lawful Spanish milled 
dollar, without any lawful authority, then and there feloniously had in 
possession," etc., "for the purpose of then and there making and counter- 
feiting money in the likness and similitude of Spanish milled silver 
dollars, contrary to the statute in that case made and provided, and 
against the peace and dignity of the State." 

The defendant was found guiltx before Nash, J., and moved in arrest 
that the words of the act of Assembly which create the offense are not 
used in the indictment. Motion in arrest overruled; judgment, and 
appeal. 

TAYLOR, C. J. I t  does not admit of any reasonable doubt that a pair 
of dies is an instrument or instruments within section 4 of the act of 
1811, chapter 814, upon which the first count is framed, and being 

more generally used in coinage than any other instrument, is one 
(192) upon which the act would be most likely to operate frequently. 

I t  may be said that as the dies are described as having impressed 
upon them only the likness, similitude, figure, and resemblance of the 
sides of a Spanish milled dollar, and not the edges, that they canxot 
answer the purpose described in the act, of making a counterfeit simili- 
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tude or likeness of a Spanish milled dollar. But i t  is for the jury to  
consider whether the dies be calculated to impress the counterfeit simili- 
tude or likeness of a dollar; for these words in  the act extend tile 
offense beyond an cxact imitation of the figures and marks of the coin; 
for if the instrument in point of fact will impose on the world in gen- 
eral, i t  is sufficient, whether the imitation be exact or not. And this is 
the construction upon those highly penal acts relative to the coin in 
England. Thus, having knowingly in possession a puncheon for the 
purpose of coining is within the Statute of 8 and 9 Will. III., though 
that alone, without the counter puncheon, will not make the figure; and 
though such puncheon had not the letters, yet it was held sufficiently 
describcd i n  the indictment as a puncheon which would impress the 
resernblancc of a headside of a shilling. 1 East P. C., 171. But if the 
parts of this indictment which are employed in  a description of the dies 
were altogether omitted, the charge would be within the act, for i t  would 
then rcad that the defendants had in  their possession a pair of dies for 
the purpose of making counterfeit dollars,-which is the- crime in sub- 
stance created by the act. As I do not perceive any ground for any other 
objection arising from the record, the case having been submitted with- 
out argument, my opniion is that the reasons in arrest be overruled. 
And in  this opinion tho rest of the Court concurred. 

PER CURIAM. Affirmed. 

STATE v. SEAWELL AND OTIIEILS.-From Cumberland. 
(193) 

Where the proprietors of a public bridge, in order to draw travelers from 
a public ferry, open a private road, by permission of the owner of the 
soil, above the ferry, leading to the foot of the bridge, and over an inter- 
vening creek, such proprietors are  not indictable for any defect i n  the 
small bridge. 

INDICTMENT for not repairing a bridge. A special verdict was re- 
turned, in substance as follows : 

The defendants are the proprietors of a toll-bridge, called Clarendon 
Bridge, erected on the river Cape Fear at  Fayetteville by an act of the 
Legislature passed in 1818. On the river south of the bridge there is a 
ferry, called Lord's Ferry, at  which the public road from Wilmington 
meets the public roard from Raleigh; bctween these roads runs a creek 
called Lord's Creek, which empties into the river at  the ferry, and to pass 
from the Wilmington to the Raleigh road, abovc the point of junction 
a t  the ferry, i t  is necessary to cross Lord's Creek. The defendants, by 
permission of the proprietors of the soil, have erected a private road 
from the Wilmington road to Lord's Creek, and also a private road from 
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the foot of Clarendon Bridge to the Raleigh road; and have placed a 
bridge over Lord's Creek, so as to open a communication between the 
Wilmington and Raleigh roads above the ferry; and at  the point at  
which the private road leaves the Wilmington road they have erected a 
signboard with the inscription, "The best way to Fayetteville." The 
road leading from Wilmington across the Raleigh road is much used, 
and those who come from Wilmington must travel this road and cross 
Lord's Creek if they enter Fayetteville by means of Clarendon Bridge, 

The bridge erected by the defendants over the creek was out of 
repair when the bill was found. Verdict for defendant. State appealed. 

I I --- --- 
Clarendon Bridge. 

HALL, J. I t  is admitted that the road which led over tho 
(194) bridge in question was not a public road; i t  had not been estab- 

lished by law. There was no contract between the defendant and 
the public in consequence of which the bridge was built; and the build- 
ing of the bridge could not certainly create a contract by which the 
defendant was under any obligation to the public to keep it in repair. 
H e  put it there by the consent of the owner of the land, there was no 
obligation on him to do so, and his having done so creates no obligation 
on him to keep i t  up. 

TAYLOR, C. J., and HENDERSON, J., concurred. 
PER CURIAM. No error. 
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IN EQUITY 

1. This Court on bill filed to correct mistakes in  a deed will refuse its aid, 
though the mistakes should be obvious, if the deed was obtained under 
oppressive circumstances. 

2. As to the money paid for the land, the bill did not offer a reconveyance, 
and pray to have it  refunded, and the court, therefore, held that  it  could 
give no relief as  to the  purchase-money. 

THE bill stated that Joseph Bennet was seized of a tract of land, 
'which he purchased of Jesse Grantham, and on 11 December, 1792, 
conveyed to complainant 20 acres thereof, describing it by metes and 
bounds; afterwards complainant came to an agreement with Bennet for 
the purchase of the residue, 137 acres, at the rate of $1 per acre, and on 
10 May, 1794, Bennet executed to complainant a deed for the same, 
describing it by metes and bounds. The tract of 20 acres was bid off by 
complainant at a sale of Bennet's property under execution, and when 
complainant purchased the 137 acres he agreed to give Bennet $1 per 
acre for the 20 acres also. After the purchase money was in part paid, 
Bennet endeavored to avoid delivering possession thereof, pretending 
that the conveyance was not good, because his wife had not joined 
therein, whereupon complainant brought suit against him, and Bennet 
agreed to deliver possession and pay the costs, which he did, and com- 
plainant then paid him the balance of the purchase money and took 
possession and cultivated the land during Bennet's life and for a long 
time afterwards, and complainant avers that it was Bennet's intention 
to convey the whole of the land which he purchased from Jesse Gran- 
tham. The bill then charged that since Bennet's death the de- 
fendants, his heirs at law, combining with one Brittain Hood, (197) 
brought an action of ejectment against complainant, and recov- 
ered a large part of the land; that the lines mentioned in the deed for 
137 acres were erroneous and left out a large portion of the land; and 
the heirs, availing themselves of this error, entered on the part left out 
of the deed, and conveyed the same to Hood, who purchased with full 
notice of complainant's claim. The bill prayed that the mistake might 
be rectified. The heirs at law, answering, said they had sold their right 
to Hood, and disclaimed all title. 

Bood in his answer stated that after the recovery in ejectment by the 
heirs he purchased their right, and denied any knowledge of Bennet's 
design to sell the whole of the land; but, on the contrary, averred that 
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Bennet, being a man of weak mind, and connected Ijy marriage with 
complainant, was prevailed on to convey a part of the land to him 
under a belief that it was a conveyance in trust. Bennet occupied the 
land afterwards, and often in complainant's presence said he had not 
sold to him. Afterwards complainant conspired with some of the 
neighbors to drive Bennet from the neighborhood, and Bennet was 
taken and beaten, confined and ill-treated; and while thus confined com- 
plainant forced upon him a note of one Bizzell for $40, and the sum of 
$4 in money, and then alleged that he had bought and paid for the 
land. 

The cause was heard on bill, answer, and depositions, and the Court's 
opinion was delivered by 

HALL, J. N O  doubt can be entertained but that it was the intention 
of the parties that the whole of Bennet's land should be conveyed to' 
the complainant; but the circumstances attending the purchase (let 
Bennet's character have been so bad) were so oppressive as that he could 

not be considered a free agent in making the sale. And although 
(198) in the present proceedings the sale which he made cannot be dis- 

turbed, yet I think the Court ought not to assist in rectifying a 
mistake which was made in the deed obtained under such circumstances. 

I t  may be asked whether Bennet shall retain the money paid and the 
land also. The answer is that the bill is not so framed as that relief can 
be given as to the money paid; if i t  were, and the complainant proffered 
to reconvey the land, which was conveyed to him, an inquiry of that - 
sort would be made; or if there were a cross bill I should be for rescind- 
ing the contract and decreeing the money paid to be returned. As that 
is not done, and the complainant wishes the contract to be fully carried 
into effect, for the reasons given before, I think the bill ought to be 
dismissed. 

HOLLIDAY AND OTHEES v. PORTER AKD BRAND.-From Greene. 

A bill charged that husband, before marriage, made to his wife a bond, pay 
able after his death, for $30,000, for the purpose of defrauding creditors 
and that the administrator, by contrivance with the widow, was about to 
confess judgment thereon before the creditors could sue at law, and 
prayed an injunction and general relief; the answer admitted the exis- 
tence of the bond for £30,000 as charged that suit was brought thereon 
against the administrator, and denied all design to  defraud creditors, 
and the court sustained the injunction until the hearing. 

THE bill stated that the complainants were the executors of William 
Holliday, and as such creditors of one James Porter, who executed to 
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the complainants his obligation for the payment of $234; that 
. James Porter died intestate and largely indebted, leaving his (199) 

widow, one of the defendants, surviving him, and administration 
of his 'estate was committed to Brand, the other defendant, and charged 
that the defendants, combining to defraud the creditors of James 
Porter, the administrator Brand refused to pay the debts of his inte- 
state, pretending that the assets were first liable to satisfy a bond given 
by James Porter to his wife, dated before marriage, and made payable 
to her after his death for the sum of $30,000, and that such bond was 
more than sufficient to exhaust the assets; the bill further charged that 
the  bond was given for the sole purpose of defrauding creditors, that it 
was not proved or registered, and during the lifetime of James Porter its 
existence was kept secret while he was in possession of a handsome estate, 
the property of his wife prior to her marriage, and by means thereof 
obtained extensive credit. The bill further charged that Brand, at  the 
request of the widow, procured himself to be appointed administrator, 
and intended at the ensuing term of Greene County court to permit a 
judgment to be entered against him in some summary way on said bond 
in order to create thereby a lien on the assets in his hands in favor of 
the widow to the exclusion of the fair  creditors of James Porter, who 
would be delayed in obtaining judgments on their claims by the ordi- 
nary forms of law. The bill concluded with a prayer for an injunction 
and for general relief. 

The widow in her answer stated that at  the time of the treaty of 
marriage between her and Porter she was possessed of real and personal 
estate of large value, while Porter possessed very little property; upon 
the treaty Porter proposed to secure to his intended wife her estate, but 
she, desirous of advancing Porter's interest and having confidence in 
him, preferred that he should execute the bond mentioned in the bill, 
and he accordingly did so. The answer admitted that she had sued 
Brand on the bond, which was not proved or recorded and the 
existence of which was not genera~lly known. (200) 

The answer of Brand. the other defendant. stated that suit 
was brought by the widok upon the bond, and he was advised that as 
representative of his intestate he could not object to the bond, and that 
he had not confessed judgment thereon, though he had since on another 
claim which exhausted all the assets of James Porter. 

Upon the coming in of the answers a perpetual injunction 'was de- 
creed, with costs, whereupon defendants appealed. And now the cause 
coming on in this Court upon bill and answer- 

PER CURIAM. Let the injunction be continued till the hearing. 

HENDERSON, J., remarked that the answer did not admit complainants 
to be creditors, as they alleged, and that as yet the Court had no testi- 
mony on that point. 105 
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COLEMAN v. COLEMAN AND CRUMPLER.-From Lenoir. 

The court, on a bill filed for that purpose, will protect the rights of those 
who are entitled to slaves after th'e determination of a life estate by 
compelling the owner for life, or those claiming under him, to give 
bond to abide by and perform the final decree which may be made in the 
cause. 

THE bill stated that Thomas Coleman died in 1791, leaving a last will 
by which he bequeathed certain negroes, Jasper and Doll, to his wife, 

one of the defendants, during her life, and after her death to his 
(201) two daughters. The negroes went into the wife's possession, and, 

since the death of Thomas Coleman, Doll has had numerous 
issue; that the wife had sold or caused to be sold three of the children 
of Doll to the defendant Crumpler, of Sampson County, or to some 
other person who has sold to Crumpler ; that the wife has in her posses- 
sion nine other children of Doll, and the bill stated that the complain- 
ant, who was the legal representative of the children, feared that 
Crumpler would cause the negroes which he held to be conveyed out of 
the State, and that the wife would dispose of those in her possesssion, 
and prayed that the defendants might be compelled to give bond for the 
forthcoming of the negroes in their possession respectively on the death 
of the wife, and that they should not in the meanwhile be removed out 
of the State; and further writs of subpcena, and also capias, ne exeunt, 
or other pyoper process compelling the defendants to give security for 
their appearance. 

The wife by her answer admitted complainant's claim under the will, 
but denied any intention to dispose of the property so as to injure the 
future interest of others, and stated that she had conveyed her interest 
only in three of the children of Doll to one Loftin. 

The defendant Crumpler stated that he purchased absolutely of 
Loftin three negroes, which he had since sold; that this purchase was 
fair, bona fide, for a valuable consideration, without notice of complain- 
ant's claim or title. 

The cause having been set for hearing was removed into this Court 
by affidavit; and now, 

PER CURIAM. Let a capias issue against the defendant Crumpler to 
hold him in custody until he give security in the sum of $2,500, condi- 
tioned to abide by and perform the final decree of the Court in this 
case. 
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(202) 
WADE AND OTHEES V. PARKS A S D  WIFE AND WASDEN.-From Greene. 

On the facts set out in bill and answer the defendant held to bail to per- 
form final decree of the court. 

THE bill was filed by the children of Lemuel Wade, deceased, and set 
forth that Lemuel Wade by his will bequeathed certain negroes to his 
wife for life and after her death to the complainants; that after taking 
possession of the negroes the widow intermarried with one Parks, and 
that Parks had sold the negroes to Watson, who had conveyed the same 
out of the State or to some remote part thereof. The bill prayed that 
Parks and Wasden might be decreed to enter into security for the pro- 
duction of the negroes when the life estate expired, and lest the defend- 
ants should abscond or remove before complainants' case could be 
heard, it further prayed that they might be held to bail. 

The answer of Parks and wife admitted the claim of the children 
under the will, and stated that Parks had sold the life estate of his wife 
only to Wasden. 

Wasden's answer stated the purchase by him from Parks of his wife's 
life estate, and that he had sold the same interest to one Williams 'of 
Columbus County and one Smith of Sampson. 

And the court, upon the reading of the bill and ans&er, ordered that 
a capias issue against Wasden to hold him in custody until he give bond 
and security, conditioned to abide by and perform the final decree of 
the court in this case. 

(203) 
BURGWIN v. R1CHARDgON.-From New Hanover. 

I f  an obligation and a mortgage be given to secure the payment of money 
on a bill to foreclose, alleging the loss of the obligation and offering an 
indemnity, it seems the loss of the bond must Be proved; otherwise, the 
court will not compel the mortgagor to accept a counter security. 

RICHARDSON bound himself by an obligaiion, dated 12 February, 1812, 
to pay to Burgwin $1,621 on 12 August, 1814, and to secure such pay- 
ment by deed of bargain and sale of even date with the bond conveyed 
to Burgwin certain slaves and land, with a proviso in the deed that i t  
should be void if the obligation was paid. 

The bill was filed March, 1820, and set forth the above facts, and 
that Richardson had made certain payments, but that great part of the 
debt was still due, and that interest had accrued; that the obligation 
had been lost or mislaid by  accident, and that Richardson had been 
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requested to pay, on indemnity offered, and had refused, and prayed a 
foreclosure of the equity of redemption of the property mortgaged, and 
general relief. 

The answer admitted the execution of the obligation and mortgage as 
charged, and claimed an allowance for certain payments; it neither 
admitted nor denied the loss of the obligation, and an offer of indemnity 
specially, but concluded with a general traverse. There was no proof in 
the cause; i t  stood for hearing on bill and answer, and a report of the 

master a~scertaining the amount due on the obligation. To the * 

(204) report there were several exceptions, none of which mas allowed 
by the court. 

Gaston for complainant. 
Hogg contra. 

On behalf of the defendant it was moved to dismiss because there was 
no proof of the loss by accident, as alleged in the bill. I t  was contended 

' 

that as the obligation was negotiable by our law, that it should be pro- 
duced or accounted for, and that the court would not compel the defend- 
ant to accept a counter security but upon, proof that the negotiable 
security had been lost; otherwise the presumption that the obligation 
had been negotiated, and that it had been lost by accident, was equal, 
and the complainant could not call on the court to affirm by their decree 
that i t  had not been negotiated, but had been lost. 

To this i t  was answered that the obligation had been lost when the 
bill was filed, but had been subsequently discovered, and was now in 
possession of complainant's counsel below, and a motion was made for a 
decree, to go into effect upon the production of the obligation to the 
clerk of this Court. 

After the offer to produce the obligation, the motion to dismiss failed, 
but the Court refused to make any decree until the obligation should be 
produced in this Court. O n  another day Gaston produced the obliga- 
tion, and the Court decreed for complainant. 
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WELLBORN v. YOUNGER.-From Wilkes. 

1. A deposition shall not be rejected because it is certified simply that the 
witness was sworn to the truth of the deposition without stating that he 
was sworn to testify the truth, the whole truth, and nothing but the 
truth. 

2. A new trial will sometimes be granted on the ground of surprise in mat- 
ter of law. 

ACTION on the case in which the plainitff declared fop a deceit in the 
exchange of horses, and was tried below before Badger, J. 

After the plaintiff had closed his case the defendant's counsel offered 
to read in evidence the deposition of one El i  Miller. Due notice of the 
time and place of taking the deposition had been given; but the evidence 
was objected to, and rejected by the court on the ground that the witness 
not appearing to have been sworn to depose the truth, the whole truth, 
and nothing but the truth, but simply having been sworn to the truth of 
the facts stated in  the deposition, and the plaintiff not having attended 
to cross-examine, i t  was mere affidavit ex parte. The defendant's coun- 
sel then stated that he had seen and examined the deposition before the 
trial with a view of ascertaining whether it was regularly taken 
and could be read; tha,t he had not discovered or had any idea '(206) 
of such an objection, nor had he supposed that it would be either 
taken or allowed; that the deposition was considered by him as all- 
important in his defense, and expressed a hope that the court would 
grant him a new trial on the ground of surprise, unless the opposite 
counsel would consent to a mistrial. The opposite counsel refused to 
consent, and the judge declined expressing any opinion at  that time 
whether a new trial would be awarded on the ground of surprise. 
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The defendant's counsel then proceeded to examine several witnesses 
to make out his defense, and the case was argued to the jury and a verdict 
insisted on for the defendant on the evidence offered. The jury found 

* for the plaintiff, and defendant moved for a new trial, first, because 
the court had improperly rejected the deposition, and, secondly, on the 
matter of surprise before mentioned. As to the first, the presiding 
judge retained the opinion expressed at the trial; and, as to the second, 
i t  was held that the defendant could not have a new trial, because,, first, 
the deposition having been seen and examined, and the objection being 
apparent on its face, it was a surprise as to matter of law and not 
matter of fact;  and, second, because he did not submit to a verdict on 
discovering that his deposition could not be read, but went on, examined 
witnesses, argued his case to the jury, and insisted on a verdict on the 
proof he had offered; and he ought not thus to take two chances, but 
should be bound by the election he had made to try his case before the 
jury rather than depend on the ground of surprise. 

Judgment was rendered for plaintiff, and defendant appealed. 

TAYLOR, C. J. The common form of administering an oath is so 
familiarly known to all persons in any delgree conversant with 

(207) the trial of causes that it is a very reasonable presumption that 
magistrates who aire in the daily practice of transacting such 

business are conusant of i t ;  and when they certify, on a deposition 
taken under the authority of a commission, that a witness was sworn, 
a presumption arises prima facie that he was duly sworn according to 
the forms and ceremonies of law. I n  the act concerning oaths, passed 
for the very purpose of prescribing the mode of administering them, 
the Legislature has presumed that the practice and detailed form was 
known to every person competent to administer them, or, at  least, has 
not thought i t  necessary to recite it in the act, but leaves it to be gathered 
from common law and common usage. 1 New Rev., ch. 269. The cer- 
tificate to this deposition states that the witness was sworn on the Holy 
Evangelist, but I should have thought it quite sufficient if i t  had simply 
stated that the witness was sworn, inasmuch as every witness is legally 
sworn who takes an oath according to the ceremonies of his peculiar 
religion, as a Jew on the Pentateuch, and a Gentoo and all others accord- 
ing to the belief in which they are educated. So the affirmation of a 
Quaker, and of the other sects enumerated in the act of 1777, are equally 
valid with an oath, however solemn. However the forms may differ, 
the substance and meaning are the same in all, viz., calling God to wit- 
ness what we say, and imprecating His vengeance if we assert a false- 
hood. When a person is prosecuted for perjury, committed in an answer 
of chancery, it is according to the regular practice, and rendered neces- 
sary by the course of business, to prove that the defendant took the oath, 
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by the production of the jurat, attested by the person before whom it 
was taken. Such proof is sufficient at  least to put the party upon show- 
ing or raising a reasonable presumption that he was personated; other- 
wise i t  has been thought almost impossible to convict a person of a 
perjury so committed. 2 Bac., 1189. I f  the certificate were defectlye 
on principle, which I do not think it is, the generality of the 
usage of so making them, with very few exceptions of a more (208) 
formal statement, was enough to surprise a counsel who exam- 
ined a deposition with a view to ascertain whether it was regularly 
taken. My opinion consequently is that there ought to be a new trial 
on the ground of the rejection of legal evidence, and on the ground of 
surprise, which, although i t  might be in matter of law, is not therefore 
an insufficient reason, for in enumerating-the reasons for a new trial 
Mr. Justice Blackstone states as one, "that either party may be puzzled 
by a legal doubt which a little recollection would have solved." 3 Bl., 
390. 

HALL and HENDERSON, JJ., concurred in granting a new trial. 

PER CURIAM. New trial. 

CLARK v. BLOUNT AND WIGGINS' EXECCTOR~.--F~O~ Washington. 

1. In an action of debt against an executor several pleas were pleaded, and ' 

among others a want of assets; and the plaintiff supported all of the 
other issues by proof, but called no one to prove that defendant had 
assets. Defendant made no objection for want of such proof,'and the 
case went to the jury, who returned a verdict for the plaintiff on all the 
issues. Qfendant moved for a new trial, because assets had not been 
shown, and the court offered him a new trial of that i ssue alone, which 
he declined. Held, that having refused the opportunity offered of redress 
in the only point on which he had a right to complain, he had no cause 
of appeal to this Court. 

2. Defendants were in court on the argument of the rule for a new trial, and 
though called on to support the ground taken (a  want of assets) by 
affidavit, declined to do so. Hold, that they were not entitled to a new 
trial. 

ACTION for debt on an obligation under seal, to which the defendant 
pleaded payment, set-off, fully administered, the acts of 1715 and 1789 
in favor of executors, debts of higher dignity, no assets uItra, 
and retainer. When the suit was called and the jury charged, the (209) 
defendant's attorney mentioned to the court that he expected, a 
witness to support the plea of the act of 1715, barring actions against 
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executors if not brought within seven years, but that as the witness had 
not been summoned he was not prepared with the proof. The plain- 
tiff's counsel read the obligation and offered no other evidence. There 
was no argument on either side, and no charge from the judge. The 
jury took the case, without any objection on the part of the defendant, 
retired, and returned a verdict for the plaintiff on all the issues made 
in the record. The defendant then moved for a rule to show cause why 
a new trial should not be granted because there was no evidence offered 
by the plaintiff that the executor had assets to satisfy the plaintiff's 
debt. There was no affidavit by the executor to show a want of assets, 
though he was in court, and the want of such affidavit was objected by 
plaintiff's attorney. After argument the rule was made absolute, on 
condition that the defendant would waive the plea of the act of 1715, 
and rely on his other pleas. The defendant refused to accept a new 
trial on this condition, and there was judgment for the plaintiff and 
an appeal. 

Hogg for plainti#. 

HALL, J. I do not think that the justice of this case requires that 
a new trial should be granted. I f  the defendant has no assets sub- 
ject to the plaintiff's demand, it would be an easy thing for him to set 
it forth in  an  affidavit. As he will not do this, we may take it for gran- 
ted that, although the jury found for the plaintiff without evidence, 
they did not find against the truth of the case. The object of the de- 
fendant seems to be to delfeat the plaintiff's claim, not upon the merits, 

but by the statute of limitation. Under these circumstances, 
(210) as the plaintiff has a verdict, I am not disposed to deprive him 

of it. I think the rule for a new trial should be discharged. 
8 

HEEDERSON, J. The defendant pleaded fully administered and 
some affirmative pleas. On his affirmative pleas he offered no evidence, 
and on them the jury found against him. Of this he cannot complain, 
for he offered no evidence to support the truth of them. But as to 
his negative plela of (fully administered, he had a right to complain, 
for the jury found against him also upon that plea without evidence, 
for the proof of assqts is by law thrown upon the plaintiff. Anoma- 
lous as i t  may be, the bar must be negatived by the plaintiff, and need 
not be supported by the defendant; but the principle is right, for assets 
liable to the plaintiff's recovery is the main pillar of the plaintiff's 
right of action. More properly, therefore, it forms part of his case, 
if principle alone were consulted. But the uniform ~ract ice ,  from the 
earliest tjmes, is to omit to state i t  in the claim or declaration; and the 
practice of only requiring that the defendant should intimate the want 
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of assets as sufficient for him, and then that the proof should be thrown 
on the plaintiff, reconciles the case to principle, in  substance and ef- 
fect. The mode, therefore, is anonialous, to wit, that the disproof of 
3. defendant's plea should be thrown on the plaintiff. And it must have 
been on this ground that Lord Mansfield went when he, to his credit, 
overruled former decisions and declared that an executor was liable 
only to the extent of his assets, although he had fully administered and 
failed to disclose the true state of the assets. The plea was therefore 
false in part;  and if considered strictly as a plea i t  was the1 same as 
if found false in, toto, upon which grounds prior decisions held the ex- 
ecutor liable for the whole debt. But if i t  is considered that assets in 
the hands of the defendant is a part of the plaintiff's case, then 
the defendant is liable so far only as the plaintiff charges him (211) 
with assets. The want of assets is not, therefore, strictly speaking 
a plea inteqosed by the defendant, but rather as a negation of the 
plaintiff's demand; i t  is a mere intimation, or more properly a protest- 
ation, of the want of assets; which, without such intimation or protest- 
ation, would be presumed against him. Of the finding of the jury on 
this issue, therefore, I say that he had a right to complain. And the 
court very properly, in that state of the business, offered him a new 
trial on that issue. This he declined to accept. On what principle, 
therefore, can his appeal to this Court be sustained? I t  is quite evi- 
dent that he wishes more than a bare correction of the error. But in 
addition to this, although the defendants were in court, they refused to 
make affidavit of the want of assets when challeneged to do it by the 
plaintiff. This alone sustains the judgment below. Wagstafl 7;. Bmith, 
9 N. C., 45. 

Let the rule for a new trial be discharged, and judgment affirmed. 

The CHIEF JUSTICE concurred. 

PER CURIAM. Affirmed. 

WILKES v. SLAUGHTER. 

If a sheriff give his prisoner the keys of the prison, it is an escape, though 
the prisoner should not go without the walls. 

APPEAL from Badger, J., at BERTIE. 
dction of debt against the sheriff of Bertie for permitting one Ryan, 

a. debtor in his custody on execution at the suit of the plaintiff to 
escape. 
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The facts were that Slaughter, being sheriff of Bertie, by virtue of 
a ca. sa. at the suit of the plaintiff, arrested Ryan on 15 June, 1822, 
and conveyed him to the common jail. The defendant, after placing 
Ryan in the jail, delivered to him the key thereof; and Ryan continued 

in the jail from 15 June until 5 July, having during that period 
(212) possession of the keg, permitting such persons as he thought 

proper to enter into and depart from the jail, and generally keep- 
ing the jail door open, and having it in his power to depart from the jail 
a t  his own pleasure. After 5 July, Ryan left the jail, and continued 
at large until his death in November, 1822. 

The defendant, to justify setting his prisoner a t  large after 6 July, 
produced from the office of the clerk of the county court of Bertie a 
paper-writing purporting to be a record of a petition and proceedings 
in discharge of Ryan on 5 July, as an insolvent debtor, by two of the 
justices of the peace of Bertie County. 

This paper-writing set forth a notice to Wilkes of the intended petit- 
ion, regularly given, a petition to two of the justices of Bertie praying 
the benefit of the acts for the relief of insolvent debtors; the command 
of the justices to the defendant, as sheriff, to bring the prisoner before 
them, together with the writs which he had against him; the certificate 
of the justices that Ryan had, in the prelsence of the plaintiff, taken 
the oath prescribed for an insolvent debtor, passed in 1773, ch. 4, sec. 
3 ;  their order to the defendant for his immediate enlargement, and a 
schedule signed by Ryan of debts due him. 

The presiding judge, Badger, instructed the jury that it was, in 
law, an escape in a sheriff to permit his prisoner to keep the key of 
the jail and to keep the door open; and that the supposed record did 
not justify the defendant in setting the prisoner a t  large after 5 July. 

Verdict for plaintiff; new trial refused; judgment, and appeal. 

Gaston for a8ppellant. 
Hogg contra. 

HALT,, J. The principal question in this case is whether the 
(214) sheriff is chargeable with an escape for having given up to 

Ryan the keys of the jail in which he had lodged him, whereby 
it was optional with Ryan either to remain in jail or not. 

I t  is said in  3 Co., 44, that every person in jail by process of law is 
to be kept in salva et arcta custodia, in order to compel him the more 
speedily to pay his debts and make satisfaction to his creditors. And 

i t  is stated in the same case that by stat. of West. 11, ch, 11, the 
(215) sheriff may keep them who are in execution in fetters and irons, 

to the end that they may satisfy their creditors. Lord Coke. 
says that if need require it prisoners may be kept in irons by that 
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statute; but that could not be done by the common law; that imprison- 
ment is intended for safe custody, but not for punishment. Bac. Abr., 
Escape, B. Co. Lit., 260a. I t  is ailso laid down in Plowden, 377, that 
if a woman be jailer, and one imprisoned in the jail marry her, it is 
an escape in  the woman, for the lam adjudges the prisoner to be at  
large; for he cannot be imprisoned but under a keeper, and he cannot 
be under the custody of his wife; that if the warden of the fleet, who 
hath his office in fee, die seized, his son and heir being then imprisoned 
there, and the office descend to him, being in prison, the law will ad- 
judge him to be out of prison, although he has fetters upon him; be- 
cause he cannot be his own prisoner. So that no man can be lawfully 
detained i n  jail without a jailer or keeper. 

I n  Bartlett v. Wilkes, 3 Mass., 101-2, Parsons, C .  J., says that to 
allow a prisoner greater liberty than the lam permits is an escape. The 
escaper is committed by being out of the legal custody of the sheriff, 
that if the debtor has a liberty inconsistent with that custody, he cannot 
be said to remain in legal custody. I n  Coleby v. Sampson,  3 Mass., 
310, the coroner arrested one Minot, the deputy jailer, for debt; neither 
the sheriff nor any other keeper of the jail authorized by him was 
there to receive him; the coroner left his prisoner there with a copy 
of the precept. I t  was adjudged an escape in the sheriff, because he was 
not there to receive Minot; for Minot, though deputy jailer, could not 
receive himself; for the prisoner, by being a keeper and having the 
keys, is no longer restrained of his liberty; that if a sheriff make a 
prisoner of the jail keeper and give him the keys it is an escape of 
the sheriff. 

I n  6 Johnson, 22, it is decided that if a ca. sa, on a judgment ( 2 1 6 )  
against a sheriff was delivered to the coroner, who arrested the 
sheriff and delivered him in jail to the custody of the under sheriff 
and jailer, and the sheriff immediately after went at large, the coro- 
ner wals liable for an escape, because the sheriff was committed to 
the jail of which by law he had the custody, and of which he appoints 
the keeper. 

From these easels i t  appears clear to my mind that custody implies 
physical force sufficient to restrain the prisoner from. going at  large; 
that when that physical force is removed i t  is in the eye of the lam 
an escape. No moral obligation can be received as a substitute for it. 
Although promises may be made, and may be observed, to remain in 
close jail, the moment compulsion and force are withdrawn there is 
no legal custody; the prisoner becomes a free agent; there is no longer 
any imprisonment, and the precept to the sheriff is disobeyed. This is 
the result of the view I have taken of the case. The other point 
made i t  is unnecessary to consider. I think the rule for a new trial 
should be discharged. 115 
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HEKDERSON, J. The counsel for the defendant endeavors to distin- 
guish this case from those cited. Where the keeper, a female, married 
her prisoner, and where the office of keeper devolved on a prisoner 
who was and remained in fetters; where the coroner delivered the 
sheriff whom he had arrested to the sheriff's deputy, the jailer, it was 
deemed an escape in the coroner, because in all these cases there was 110 

keeper, for a prisoner cannot be his own keeper. I n  the present case 
he says that the sheriff remained still the keeper, although he gave to 
the prisoner the keys of the jail; and there being in fact no departure 
out of the walls of the prison, there was, in law, no escape, and that 
physical restraint is not necessary; that moral restraint, or what is 
the same thing, I think, voluntary restmint, is sufficient; and he assim- 

ilates this case to one where there is no jail provided by law, 
(217) or before any jail was pointed out by law as a place of confine- 

ment, when the sheriff himself was bound to find a jail, and such 
jail was weak and insufficient to retain the prisoner, yet the prisoner 
remained within the walls of the prison, i t  was deemed not an escape; 
and he said that the only test of confinment was the remaining within 
the walls of the prison. I think if this argument is pushed to the 
proper extent, i t  will show the incorrectness of the conclusion. There 
can be no confinement without a keeper, and a prisoner cannot be 
his own keeper; therefore, if his imprisonment is voluntary, if he 
is considered as being in confinement, it is under his own keeping, and 
such confinement is not imprisonment. The cases of the prisoner 
marrying his keeper, and the office of keeper descending on a person 
who was and continued in prison and in fetters, show that confine- 
ment alone will not do. I t  must be involuntary confinement, and that 
under a keeper; for the necessity of there being a keeper shows that 
confinement from a person's own will is not sufficient. Nor is i t  
material whether this confinement arises from a prospect of benefit, 
:L sense of duty arising from a disposition to submit to the law, or 
from a promise made to the keeper, or from any other cause than 
that of physical force. I t  is true, if the prison is broke open and a 
prisoner remains in the jail through choice, the sheriff cannot be charged 
with the escape, for the opening has not been by his consent; he has 
not abandoned the prisoner to his own will. Xor is this like the case 
to which i t  has been compared where the jail was weak and might 
have been broke from by the prisoner. I t  was closed and was effectual 
to the end designed, and an allegation that i t  was insufficient will not 
be heard. I t  is like a legal presulllption which cannot be contradicted. 
How unlike this case. Here is no attempt a t  confinement or restraint; 
the remaining in the jail was purely voluntary; the keys were delivered 
to the prisoner, and he opened and shut the door at his own pleasure. 
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As Chief Justice Parsons says, free agency is inconsistent with (218) 
imprisonment. I t  is designed to make dishonest men pay their 
debts-men who are able, but not willing to do so. Take away the 
idea of restraint, and you take with it half its bitterness. 

TAYLOR, C. J., dissentiente: An escape is defined to be a violent or 
privy evasion out of some lawful restraint; as where a person is arrested 
or imprisoned, and gets away before delivered by course of law. Stanf. 
P. C. C., 26. The facts of this case do not bring i t  within this de- 
scription of the offense; and if they amount to an escape, an alternative 
should be added to the definition, "or where the sheriff so indulges the 
prisoner that he may jf he please." The rule of law ought to be very 
clear which charges the sheriff in a case of this kind. Some well estab- 
lished principle or adjudged case which leaves nothing to inference 
or remote analogy might have been produced, I should think, if the 
law had been so understood. But, as it is still doubtful to my mind, 
though I have taken pains to inform myself, it seems to me safe to 
follow the advice of Lord Coke, given on this very subject: "And 
forasmuch as escapes are so penal to sheriffs, the judges of the law 
have always made such favorable construction as the law will suffer 
in  favor of sheriffs; a,nd to the intent that every one bear his own 
burden, the judges shall never adjudge one to make an escape by a 
strict construction." 3 Coke, 44. The cases cited for the plaintiff 
do not appear to establish the position that the sherifl is liable in this 
case. I n  Boydon's cme, cited 3 Coke, the main points adjudged were 
that the sheriff is not bound to bring the party arrested on a ca. sa. 
in a right line from the place where he was arrested, or from the 
county. But if he has the prisoner in court the day of return (having 
been out of his custody in  the mean season), it is good; but if a sheriff 
assent that one who is in execution and under his custody go 
out of the jail for a time, and then to return, although he re- (219) 
turn at  the time, it is an escape. And so i t  is if the sheriff 
snffer him to go with a bailiff or keeper; for the sheriff ought to have 
him in close custody. These are cases of an actual going out of the 
jail, and certainly amount to an escape. But in the same case there 
is a quotation from Dyer to show that ('those who are in execution 
shall not go a t  liberty within the prison nor out of the prison with 
their keepers, but shall be kept in strict ward." This appears in Dyer, 
24913, to be an order of the Star Chamber, made in  24 Hen. VIII-a 
court which, Lord Clarendon observed, held for honorable that which 
pleased and for just that which profited. But, admitting the authority to 
be good, its utmost .extent is to prevent the prisoner from going out 
of his apartment; and not to restrain him from such indulgence as may 
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be had within his room. SO it is stated in Dalton, ch. 159, that to 
suffer a prisoner to have greater liberty than the law allows is an escape. 
And this is sometimes quoted without the example by which he explains 
his meaning, viz., that if a jailer or other officer shall license ai pris- 
oner to go abroad for a time, and to come again, this is an escape, 
though he returned again. Ibid. I n  Wilkimon v. Salter, cited from 
Cases temp. Hard., 310, the evidence of the escape was that the prisoner 
had been seen at  large out of the prison; that the plaintiff's attorney 
asked the jailer if he was in custody, who told him he was gone out of 
prison on an errand for the prisoners, and that the jailer had made him 
turnkey of the prison, so that he had the key in his custody, and let 
people in and out of the jail. The Court must be understood according 
to the subject-matter of the case; and, in reference to these facts, when 
it pronounces the escape to be voluntary, "for, as he has been entrusted 
with the keys of the prison, he may go out when he will." I n  the case 

cited from 5 Mass., 310, the sheriff was held guilty of an escape 
(220) because he was not at the jail to receive the prisoner, neither had 

he any deputy there. Besides, the jailer, who was the party 
arrested, was not put into the jail, but remained in the jail house, viz., 
the residence of the jailer. The only jail keeper, therefore, was the 
party arrested; and he could not secure and confine himself. But in 
this case the sheriff continued to be jailer, and was actually present to 
fulfill any duty required of him. What is said in the case last cited, 
that if the sheriff make a jail keeper of the prisoner, and give him the 
keys, i t  is the escape of the sheriff, I must think that the Court spoke 
with a view to the action in Wilkinson v. Xalter. But in that case there 
was an actual going out of the jail. There is a plain difference between 
there being no jail, and a jailer who does not exercise all the power that 
the law gives him. I cannot, therefore, consider those cases as applica- 
ble which show that no one can be lawfully imprisoned without a keeper ; 
as when a woman who was warden of the fleet married one of the 
prisoners he was adjudged to be at  large; so if the office of warden of 
the fleet descend upon a prisoner, the law will adjudge him to be out of 
prison, because he cannot be his own prisoner. I t  seems to me a prisoner 
continues within the legal custody of the jailer while he remains within 
the prison and there is an existing jailer. The opposite construction 
would amount to this: that the physical power of escaping shall be 
equivalent to an actual escape. And if the jail be insufficient, the sheriff 
may not take the risk upon himself, but shall fetter the prisoner or 
summon a guard. That, although the actual restraint has been found 
ineffectual to keep the prisoner in jail, yet the sheriff shall pay the debt 
because there was a possibility of escaping. I n  .what respect does it 
differ from the case where a feeble sheriff arrest a strong man upon a 
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writ, who goes quietly to jail without external force; yet, as he might 
have escaped by a single effort, the sheriff shall be consldercd as 
having suffered an escape. Admitting that upon general princi- (221) 
ples the design of imprisonment is to enforce a man to pay his 
debts, yet i t  does not mean that the law requires anything more than 
confinement of thc pcrson under legal custody. I n  thc ease cited from 
1 Bos. & Pull., 24, i t  was hcld that if a sheriff or other officer, having 
taken a prisoner in execution, permit him to go about with a follower of 
his before he takes him to prison, it is an cscape; because the follower 
could have no power to detain the prisoner if he had chosen to escape; 
and the warrant would have been no justification to him if any mischief 
had happened. But 1: cannot doubt that the sheriff might have inter- 
fered in  this case to prevent an actual escape, if the attempt had been 
madc, any more than I can doubt that a sheriff who is conducting a 
prisoner to jail may exert himself to prevent an escape, although he is 
walking with him without any restraint on his person. The law intro- 
ducing executions against persons for debt was passed nearly six cen- 
turies ago, and provides "that they shall be imprisoned in  iron under 
safe custody.)' Stat. West., 2. I n  construing this law i t  is allowable to 
take into view thc different genius of our institutions and age, the lan- 
guage of the Lcgislaturc whilst that law was in force, and the altera- 
tions of policy which havc recently taken place; and, although it may 
not be practically true in the extent laid down by a great moralist, "that 
as names make laws, manners likewise repea1 thcm," yet the considera- 
tion of these things will somtirnes aid in the intrcpretation of them 
L L  and give them a meaning, not according to the letter, that kills, but 

according to the spirit, that giveth life." I t  is accordingly provided that 
the apartments of a jail shall be comfortable, that prisoners shall not be 
treated with wanton or unnecessary rigor, and that they may be allowed 
to procure such additional conrforts as their circumstances allow. 
1795, ch. 433. T l ~ e  question whether there has been an escape (222) 
or not is of easy solution wlrcre i t  depends upon tllc fact whether 
the prisoncr remained in or went out of prison; but to make it depend 
upon the degree of indulgence which is shown to him while hc actually 
remains in prison is to render the application of the law difficult and 
uncertain. 

Cited: Currie v. Worthy, 47 N. C., 107. 
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BRITTAIN v. ISRAEL AND OTHERS. 
When the purchaser of a slave has at the time of his purchase as full 

knowledge of a defect in the slave as the seller has, no matter how he 
obtained his knowledge; he cannot afterwards recover for such defect. 

ACTIOTU' on the case for a deceit in the sale of a negro, tried before 
Badger, J., at BUNCOMBE. 

The negro in question had been sold by the defendants at  public sale 
without any warranty of soundness, and without disclosure of any de- 
fects. The only question made below on the evidence was whether the 
plaintiff had a knowledge of the negro's situation when he purchased 
him; and on this point a witness swore positively that he had informed 
the plaintiff of the defect in the negro before he purchased. 

The court instructed the jury that if the plaintiff at the time he pur- 
, chased had a full knowledge of the unsoundness of the slave as that pos- 

sessed by the defendants he was not entitled to recover. The jury found 
a verdict for the defendants, and, a new trial having been refused, from 
the judgment rendered plaintiff appealed. 

TAYLOR, C. J. This action is built upon the allegation that the seller 
committed a fraiud in the sale of property which he knew to be 

(223) diseased without disclosing the defect to the buyer; i t  being proba- 
ble that if he had made such disclosure the latter would not have 

purchased at all, or at least at the price he actually paid. The material 
charge in all the precedents of declarations in this action is that the 
defendant falsely and fraudulently deceived the plaintiff in the sale, 
whereby he lost and was deprived of all the benefit and advantage which 
he might and otherwise would have derived and acquired from the sale. 
Now, this cannot be predicated of a person to whom the defect was as 
well known as to the seller; it cannot be affirmed with truth that he was 
deceived, or that he suffered a loss by the fraudulent concealment of the 
other party; for, having knowledge of the defect, i t  must be presumed 
that he bid so much the less. If he has been injured by the purchase, 
he willingly received the injury with his eyes open, nor can he justly 
claim compensation from any one. 

The principle is well established in relation to this kind of action, 
both in the sale of chattels and real property; for, although every one 
must admit the immorality of concealing the defect from the purchaser 
in the expectation of unworthy gain, yet a person buying with full 
knowledge can only complain of the intention of the seller, but not of 
his acts. Thus it is laid down that an action of deceit does not lie 
against him who sells without warranty if the thing sold had a visible 
malady .which the vendee had an opportunity of discovering; as if a 
man sell a horse that he knew to be lame, or had any defect which the 
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vendee might perceive by inspection; or if he sell corrupted wine, and 
the vendee taste and approve it. 1 Com. Dig., 170. Nor is i t  essential 
i n  every case that the buyer should actually know of the defect; 
for in things of a certain value, if the buyer has it in his power to 
inform himself of the true value, and neglects it, he cannot main- 
tain the action; as if a man, wishing to sell a house, asserts that 
another person would give so much for it, whereas he had not 
made any offer, the action will not lie, because the buyer might (234) 
by inquiring have informed himself of the truth. Ld. Raym, 1118. 

The same rule seems to be applicable to sales equally, whether there 
be warranty or not;  for with the single exception of a horse warranted 
sound, and he wants the sight of an eye, the discovery of which seems 
to be a matter of skill, a warranty does not bind if it be false in the view 
or knowledge of the vendee; as if cloth be warranted of one color and it 
is of another, and the vendee sees it. 1 Com. Dig., 168. 

A further extension of the principle hasqapplied it to cases where the 
plaintiff sustains a positive damage by the false and fraudulent assertion 
of the defendant; yet as the falsehood might have been detected by the 
exercise of ordinary diligence, and all injury averted, it was held that 
he could not maintain the action; as where the agreement was to carry 
goods at so much the hundredweight, and the defendant affirmed they 
weighed much less than in fact they did, whereby the plaintiff was in- 
duced to carry them and lost his horses in the attempt; but it was held 
the action would not lie, since it was negligence in the plaintiff not to 
weigh the goods. Cro. Jac., 387. 

All this is perfectly conformable to the dictates of rational equity; 
and we find the writers on general law inculcating the rule to the same 
extent in which it is enforced by our municipal law. Thus i t  is stated in 
Puffendorf that, as to faults already known to the buyer, it is not neces- 
sary for the seller to repeat them, for when the knowledge is equal on 
both sides the parties stand on the same footing in  view of justice. 
Lib. 5, ch. 3, sec. 5. 

I am consequently of opinion that the knowledge of the plaintiff as 
to the imperfection of the property was properly submitted to the 
jury; and having been affirmed by them, justified a1 finding for (225) 
the defendant. 

HALL, J. I think in this case the charge of the judge was right, "that 
if the plaintiff at  the time of the purchase had a full knowledge of the 
unsoundness of the slave as that possessed by the defendants he was not 
entitled to recover." Certainly it was immaterial how he became pos- 
sessed of that knowledge. I t  is not our duty to inquire whether he pos- 
sessed it or not; the jury, the proper tribunal, has decided it. I think 
the judgment of the Superior Court must be affirmed. 
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HENDERSON, J. The law cannot be more correctly or perspicuously 
stated than in the judge's charge; for the gist of the action is that the  
purchaser was cheated and imposed on by the fraud of the seller. When 
the defect was known to the purchaser, no matter from what source he 
derived his information, he is not cheated; and some elementary writers 
go so far as to say that even where there is  an express warranty of 
soundness, if the unsoundness was apparent, and, therefore, must have 
been known to the purchaser, that no action shall lie; not for the reason 
given by Chief Just ice  Blackstone,  that palpable defects are presumed 
not to be within the warranty, but because the warranty, being substi- 
tuted for an actual examination of the property by the purchaser, that 
he may thereby ascertain its condition and quality, i t  is confined in its 
character to those defects which are unknown to the purchaser; for as to 
those defects which are already known an examination is unnecessary. 
But be this as it may, no action can be supported on the ground of being 
imposed on and cheated in 'cases where there is no express warranty, 
when the purchaser knew as much of the defect as the seller; and the 
facts being fairly left to the jury, the rule for a new trial must be 
discharged. 

THE GOVERNOR TO THE USE OF SHACKELFORD V. ADMINISTRATORS OF 

M'REA AND OTHERS,--F~O~ Craven. 

A writ issuing to one county from the Superior Court of another county must 
have the seal of the court from which it issues impressed on it. 

ACTION of debt against the representative of a deceased sheriff and 
his securities, in which the jury found a verdict for the plaintiff, subject 
to the opinion of the court upon the following point: A writ, but wi th -  
ou t  the  seal of t h e  court,  issued from the Superior Court of Craven to 
the sheriff of Cumberland, returnable to said court, on which the sheriff 
indorsed, "Too late to hand." The writ did not come too late to hand; 
and i t  is submitted whether said writ, so unsealed and so issued, is one 
on which the sheriff is in law liable for neglect in  executing or making 
an untrue return thereon; if i t  be, then judgment to be rendered f Ir the 
plaintiff; if otherwise, the plaintiff to be nonsuited. 

The court below gave judgment for the plaintiff, and the defendant 
appealed therefrom to this Court. 

Gas ton  for appellant.  
Hawks for appellee, 
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TAYLOR, C. J. This question seems to be decided by the acts referred 
to. Dispensing with a seal where a writ issues to a county within the 
district is a strong legislative declaration that a seal is ess&tial where 
a writ issues out of the district. I t  might be supposed that the signature 
of the clerk was sufficient proof of its authenticity in all the counties 
where courts were subordinate to the district Superior Courts, but not 
so well known beyond their limits. Probably since the alteration of the 
courts the same reasoning would render i t  necessary to add the seal to all 
writs issuing out of the county, since the counties now bear the 
same judicial relation to each other as the districts formerly did. (227) 
A process by which a man's person or property is liable-to be 
affected ought to bear on its face the highest evidence of authenticity; 
and the law has always considered that the writs issuing from a court 
are most satisfactorily proved by the seal provided by public authority, 
which evcrv man is presumed to know. A seal of some sort has been 
indispensable to all original writs from the earliest times; and though 
the Legislature has in  some instances relaxed the common-law strictness 
of affixing them to all writs, they have assented and preserved the neces- 
sity of it in this case. My opinion is that thc sheriff is not liable. 

HALL, J. By Laws 1791, ch. 344, the Governor is authorized and 
required to procure seals for the courts of record within the State. By 
Laws 1797, ch. 474, i t  is declared not to be necessary that the clerks of 
any district -court should affix the seal of the court to process that issued 
to any county within the district, or that the clerk of any county court 
should affix the seal of his court to any process that issued to the county 
of the court of which he was clerk. Before these provisions, no doubt, 
it was the duty of the several clerks to affix their seals to all process that 
they issued. The duty of the clerk in the case in question was to affix 
his seal to the writ; i t  was not dispensed with by the act of 1797. The 
act of 1806, ch. 694, see. 5 ,  makes provision for seals for thc present 
Superior Courts; if there was no seal of the Superior Court from which 
the writ issued, that should be made to appcar. I think the judgment 
should be set aside and a nonsuit entered. 

HENDERSON, J., was of this opinion also. 

PER CURIAM. Reversed. 

Cited: Shepherd v. Lane, 13 N. C., 154; Tmylor v. Taylor, 83 N. C., 
11 8 ; Hendemon v. Graham, 84 N. C., 1. 
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(228 
WORKE v. BYERS.-From Cabarrus. 

1. When a party plaintiff voluntarily goes into court and enters on the record 
that he is nonsuit, it is not a nonsuit, but a retrazit, and plaintiff cannot 
appeal thereon. 

2. In proceedings under a statute, in the nature of penal actions, by warrant 
before a magistrate, e, g . ,  turning a road, the warrant must refer to the 
statute in such a 'manner that defendant may certainly know what he is 
called to answer. 

THIS was a suit for a penalty originally by warrant before a magis- 
trate, to wliich i t  was alleged the defendant had subjected himself by 
turning a public road. The warrant charged the defendant with "alter- 
ing and changing, and stopping or shutting up the old road, in his, (said 
Byers') land, near the natural bridge branch on the public road from 
Statesville to Torrence's, contrary to law." I n  the trial'before Yash, J., 
i t  was proved, among other matters, that the public road a t  the natural 
bridge branch mas not obstructed, but that the defendant's fence com- 
plained of was between 50 and 100 yards from the branch where the 
road crossed it. 

On this part of the case the jury was informed that as the plaintiff 
had given to the obstruction of which he complained a particular loca- 
tion, he must prove it to exist as charged in his warrant, and that the 
proof was matter of fact to be judged of by them. The jury found a 
verdict for the defendant, and a new trial having been refused, the plain- 
tiff appealed. 

J. Martin for defendant. 

(230) TAYLOR, C. J. The eight cases between these parties are 
brought to recover penalties for the obstruction of a public road; 

the same obstruction having been continued for a considerable period, 
and the penalties claimed being at  the rate of $5 per month. I n  four of 
the suits the plaintiff entered a nonsuit in the county court, and then 
immediately appealed from the judgment; and the prior question is as to 
the regularity of this practice. According to the principle on which a 
nonsuit is founded, i t  supposes an absence and default in the plaintiff, 
and that he does not pursue or follow his remedy as he ought to do; and 
thereupon a nonsuit, or no% prosequitur, is entered, and he is said to be 
nonsuit; and for this he was at common law liable to an amercement. 
I t  may be assimilated on the part of the plaintiff to a judgment by de- 
fault on the part of the defendant. Thus, when a jury are ready to . 

deliver their verdict, the plaintiff is bound to appear in court in person 
or by his attorney; otherwise, i t  cannot be given, and he, the plaintiff, 
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becomes nonsuit; and there seems to be no way in which a nonsuit can 
be voluntarily suffered unless the plaintiff withdraw himself or fail to 
answer when called, so essentially does the idea of omission or neglect 
enter into it. 3 B1. Com., 296, 316, 376. And this description of a non- 
suit is confirmed by the mode of entering up the judgment, "Upon 
which the said A., being solemnly called, doth not come, nor further, 
prosecute his bill against the said B.; therefore," etc. 2 Lilly, 508. 
Although the record states that the plaintiff went into court and suffered 
a nonsuit, yet calling it so cannot make it a nonsuit against the nature 
and name of the thing. I t  comes, however, precisely within the descrip- 
tion and character of a retraxit as given in the books. I f  the plaintiff 
says he will not sue, this is a retraxit; but if he says he will not 
appeal, this is not a retraxit, but a nonsuit. A retrazit cannot be, (231) 
unless the plaintiff or defendant be in court in proper person. 
2 Danvers, 471 ; 8 Co., 58. Lord Coke also enters into a particular con- 
sideration of the difference between a nonsuit and a retraxit in his conl- 
mentary upon Littleton, the substance of which is that a nonsuit is error 
after demand made, when the demandant or plaintiff should appear, 
and he makes a default. B retraxit is error when the demandant or 
plaintiff is present in court. Co. Lit., 139a. To the same effect is Mr. 
Justice Blackstone: A retraxit differs from a nonsuit in that the one is 
negative and the other positive. The nonsuit is a mere default and 
neglect of the plaintiff, and, therefore, he is bound to bring his suit again 
upon payment of cost; but a retraxit is an open and voluntary renuncia- 
tion of his suit in court, and by this he forever loses his action. I f  any 
other proof is necessary of the nature and effect of a retraxit, it will 
appear in the mode of entering up the judgment: "The said A. B. 
came into court in his own proper person and confessed that he would 
not further prosecute his said suit against the said C. D., but from the 
same-altogether withdrew himself." 3 Chitty, 477. I t  seems impossible 
from the authorities to consider the act done by the plaintiff in this case 
in any other light than a voluhtary renunciation of his suit, and operat- 
ing, according to the plain dictates of justice and law, as an impediment 
to any further prosecution of his action, I n  the rest of the cases there is 
a fatal defect appearing on the face of the warrants in their omitting 
to state that the offense was committed against the act of Assembly. I t  
is not a formal but a substantial rule that requires a party who sues 
upon a penal statute to apprise the adversary by some general reference 
that he is sued for violating the statute. When a person is sued for a 
penalty on a statute i t  is necessary to rehearse the special matter 
and say that the action is brought against the form of the statute; (232) 
otherwise, if i t  be not a penal offense a,t common law, the court 
will not look to see if i t  be an offense by statute, and the defendant 
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has no right to suppose that he is sued otherwise than at common 
law. H e  may thus be prevented from making a due defense, which, 
perhaps the law, if he were referred to it, would enable him to make. Say- 
ing that he obstructed the road contrary to law gives him no informa- 
tion; he would naturally inquire, What law, statute or common? A 
long train of decisions has established the principle, and much as we 
incline to give a liberal construction to proceedings before magistrates, 
this is an objection that cannot be surmounted. The case is not to be 
distinguished from Xcroter v. Harrington, 8 N. C., 192. One of the 
warrants concludes properly, and might be supported were i t  not affected 
by the other objection. The Court is of opinion that there must be 
judgment for the defendant in all the cases. 

Cited: Whartore v. Cornrs., 82 N. C., 16. 

CHAMBERS AND OTHER,S V. CHAMBERS. 

If one tenant in common of lands take the whole profits thereof, the other 
cannot maintain case for his part. 

ASSUMPSIT for use and occupation, of money had and received, and the 
case came on to be heard before Badger, J., a t  IREDELL, upon the fol- 
lowing facts, stated by the parties as a case agreed: 

The plaintiffs and defendant, being tenants in common of a messuage 
and tract of land, the defendant took possession of it and received the 
whole profits. There was no lease. The defendant was not in possession 
as a tenant under the plaintiffs of their undivided share, nor was there 

any express promise on the part of the defendant to pay. This 
(233) action is brought to recover the plaintiff's share of the profits so 

received by the defendant; and if the court shall be of opinion 
thnt the plaintiffs are entitled in this form of action to recover the 
same, then a judgment is to be entered for the plaintiff for $29.10, with 
interest thereon, etc.; and if the court shall be of a contrary opinion, a 
nonsuit is to be entered. The presiding judge being of opinion that the 
action could not be supported, directed a nonsuit, and plaintiff appealed 
to this Court. . 

TAYLOR, C. J. I t  has been held that if two were jointly possessed of a 
horse, and one of them sell him, an action of account will lie against 
him for his share of the money; and it has been thought that an action 
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o n  the case for money had and received might also be brought; because, 
by the sale and turning the thing into money, the joint interest was gone, 
and each had a separate interest for a sum certain. Willes, 209. But 
when one tenant in common secured the rents and profits of a real estate, 
the  other could not bring an action of account against him at common 
law, unless the latter were appointed bailiff. This is remedied in England 
by the statute of Anne, which, however, has not, I believe, been evtended 
by construction to an action on the case. I n  this State the law remains 
as i t  was when Lord Coke wrote: "Albeit one tenant in common take 
the whole profits, the other has no remedy by law against him, for the 
taking of the whole profits is no ejectment." Go. Lit., 199b. 

HALL, J. 1 concur in the opinion with the judge below, that the pres- 
ent  action cannot be supported. By the common law joint tenants and 
tenants in  common had no remedy against each other where one alone 
received the whole profits of the estate, for he could not be charged as 
bailiff or receiver to his companion. Co. Litt., 172a; 186a; 200b. By 
4 and 5 Anne, ch. 16, the action of account is given in such cases ; 
but the statute for thait purpose is not in force here. I f  it was (234) 
i t  would afford no support for the present action. I f  there had 
been an express promise, the case would be different; but the law will 
not imply one. Bac. Abr., "Assumpsit," A. I n  case of an ouster by 
one tenant in common, after judgment for the other in ejectment, tres- 
pass would lie for the mesme profits, 3 Wils., 118 ; but I think there can 
be no authority found in support of this action. The case is a hard one, 
bnt it is not in our power to alter the law. I, therefore, think judgment 
must be given fcir the defendant. 

HENDERSON, J., was of the same opinion. 

COMMISSIONERS O F  RALEIGH TO THE USE OF BOND V. HOLLOWAY 
AND OTHERS. 

When an act of Assembly gives to an auctioneer an exclusivs right of selling 
goods at auction except in particular cases, the law, independent of any 
contract between, the parties, imposes on the auctioneer as an officia2 
duty that he shall pay over to his employer the proceeds of the sale; 
and, therefore, it was held, that the auctioneer and his securities were 
liable on the auctioneer's official bond when he had failed to pay over to 
his employer, for a breach of that part of the condition which bound 
the  auctioneer to do and permit all and whatsoever the law required. 
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APPEAL from Daniel, J., at WAKE. 
Debt on a bond, with condition, as follows: 

"STATE OF NORTH CAROLINA, CITY OF RALEIGH: 
"Know all men by these presents, that we, Kenneth Gillis, John Hollo- 

way, Lewis Yancy, and James Mears, all of the city of Raleigh, a r e  
held and firmly bound unto the commissioners of said city, and to their 

successors in  office, in  the sum of £5,000, to which payment well 
(236) and truly to be made, etc. 

"The condition of the above obligation is such that whereas the 
above bounden Kenneth Gillis was, on 7 August, 1818, appointed to act 
as auctioneer in said city, if, therefore, the said Kenneth Gillis shall 
well, truly, and faithfully account for and pay to the said commissioners 
or their successors in office, from time to time, and on such days as may  
be appointed for that purpose by said commissioners, 1 per centum on 
the total amount of sales which shall have been made by him, and for 
which he is liable by law as auctioneer as aforesaid, and shall moreover 
do and permit all and whatsoever the law requires of him a8 such auc- 
tioneer as aforesaid, then the above obligation to be void; otherwise, to 
remain in full force and virtue." 

THE writ in  this case was "to answer Henry Potter, William Hill, 
Joseph Gales, Samuel Goodwynn, John Holloway, Benjamin S. King, 
and David Royster, commissioners of the city of Raleigh, and their suc- 
cessors in office, of a plea," etc. 

The breach assigned was that goods had been delivered to Gillis to 
sell at auction, by Southy Bond, and that he had sold them and failed to 
pay over the proceeds. The defendant pleaded the general issue, condi- 
tions performed, conditions not broken; and on the trial below, before 
Daniel, J., the plaintiffs introduced a witness who swore he delivered the 
goods in  question, and that upon application to the auctioneer for the 
proceeds he returned a portion of them and alleged that they could not 
be sold to advantage. The action was to recover the value of those not 
returned. 

On the trial the defendants exhibited the printed act of hssenibly, by 
which the corporation of the city of Raleigh is styled "the commissioners 
of the city of Raleigh," and objected that the bond was void, or at least 
could not be given in evidence on the trial of this suit. I t  was further 
objected that the plaintiffs should show that at the time of suing out 
this writ, or at the time of signing the bond, those named in  the writ 
were commissioners. Upon these objections the court determined against 

the defendants, and left i t  to the jury to determine whether, 
(236) from the evidence, the goods not returned were sold by the 
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auctioneer, and directed them that if they should be of opinion they 
were sold and not accounted for, they should find for the plaintiffs 
according to their value. 

Verdict for plaintiffs; new trial refused; judgment, and appeal. 

Seawell for plaihtiff. 
Hawks an,d Haywood contra. 

HENDERSON, J. Gillis, the auctioneer for whom the defendants are 
securities, was appointed under the 'act of 1806, authorizing the city of 
Raleigh and the several towns therein mentioned to appoint auctioneers ; 
and the question is whether the words that he, Gillis, shall do and per- 
f o m  all that the law yequires (the.obligatory words of his official bond) 
bind him to account with and pay to the owner the proceeds of goods by 
him sold as an auctioneer. There is nowhere to be found in the act any 
express words by which such duty is imposed; all that is said in relation 
to the proceeds of the sales made by the auctioneer is that part which 
gives the summary remedy to the owner against the auctioneer, neither 
the words nor spirit of which extend to the securities. The only duties 
imposed on him in express terms are that he shall render an account to 
the commissioners of his sales, pay to them 1 per centum thereon, and 
submit his accounts to them and to others interested therein. But as 
the act gives to him the exclusive right of selling goods at auction, except 
in particular cases (within any of which exceptions this case does not 
fall), I think that the law, and not the mere contract of the party, 
imposes on him the obligation to account with and pay to the plaintiff 
the proceeds of the sale, for the law takes from the plaintiff the right 
and power of exercising his own judgment in the selection of an agent, 
and appoints one to act for him; it is, therefore, reasonable that the 
law should impose on the agent one of the most obvious and neces- (237) 
sary duties arising out of his situation as agent, and without 
which no private agent would ever be employed. And this obligation, 
to wit, that the agent should render to his principal the proceeds of his 
principal's property by him sold, is raised without any words or promise 
to that effect; it arises from their relation, and without which no such 
relation mould be created by individuals. I t  is not, I think, a strained 
interpretation of the law to say that this obligation is imposed by the 
law; that i t  exists independently. of any contract of the parties, either 
express or implied. 

I t  may be observed against this argument that Bond could have sold 
the goods himself, they being his own, without violating the act. To 
this it may be answered that he chose to do it by an agent; and as the law 
restrained him from making his own selection, i t  is not unreasonable 
that this official agent should be held liable on official responsibility. 
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This construction is very much aided by the large penalty (£5,000) in 
which the Legislature directs the auctioneer to be bound, a sum much 
exceeding the 1 per centum duty from sales at  auction in all the towns 
mentioned in the act. 1 think that there should be judgment for the 
plaintiff. 

The rest of the Court concurred. 
PER CURIAM. No error. 

(238) 
COUNTY COURT O F  RANDOLPH v. JOHNSON. 

A county attorney is not entitled to have a fee taxed for his benefit on a 
wire facias issued to a guardian under the Act of 1820. 

APPEAL from NOT WOO^, J., at RANDOLPH. 
THE defendant had been appointed guardian to an infant of Ran- 

dolph by the county court, and failed ot renew his guardian bond pursu- 
ant to act of Assembly; whereupon a notice issued to him to appear and 
show cause wherefore he had not done so. On the return of this notice 
the county court dismissed the proceedings at  the defendant's cost, and 
in  the bill of costs a fee of $4 was taxed for the county attorney. This 
was a motion to amend the taxation of costs by striking out the fee for 
the attorney; and was presented to this Court on the appeal of the 
defendant from the refusal of Norwood, J., to amend the taxation as 
moved for. 

HALL, J. The act which passed in the year 1816, Rev., ch. 905, 
directs that the clerks of the county courts shall issue summons, ex oficio, 
against all guardians who shall fail to appear and exhibit their accounts 
at  the times required by law, and for such service shall be entitled to 60 
cents; and the act passed in 1820, Rev., ch. 1039, directs notice to be 
given by way of scire facias to guardians who have failed to renew their 
bonds ad the law requires; but no provision is made in either of these 
acts for either employing the State's attorney or taxing a fee for his use; 
neither is any such provision made in the act of 1762, Rev., ch. 69, 
where the duty of guardians is fully prescribed and pointed out; nor 
can I find any provision for such taxation in any other law. I am, 
therefore, compelled to say that judgment should be 'entered for the 
appellant. 

PER CURIAM. Reversed. 
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GORDON v. FINLAY. 
(239) 

1. A purchase from one administrator, where there is more than one, will 
vest no title in the purchaser; aliter of executors. 

2. A trustee cannot become a purchaser at his own sale, and it would seem 
that no circumstances will justify a departure from this rule. 

3. When one administrator purchases a slave of his coadministrator it is not, 
in strictness, a purchase from himself; but the purchase vests no title, 
for duty and interest being in opposition in the purchaser, the case comes 
within the mischief intended to be guarded against by the rule which 
prohibits trustees fr6m purchasing of themselves. 

DETINUE for a slave, tried before Badger, J., at WILKES. 
On the trial i t  appeared that the slave in question belonged to one 

Gordon, who died in 1806 intestate; administration on his estate was 
granted to the plaintiff, his widow, and Wesley Gordon, his son, and 
one of the distributees. I t  having been ascertained that there were debts 
due from the estate more than ordinary perishable property would pay, 
i t  was agreed in 1807 between the plaintiff on the one part and Wesley 
Gordon and his brothers and sisters (the other distributees) on the 
other, that if the plaintiff, their mother, would pay those debts, sup- 
posed to be of amount equal to the value of the slave in  question, she 
might keep the slave as her own property. At the time of this agree- 
ment two of the distributees were infants. Mrs. Gordon, the plaintiff, 
accordingly took possession of the slave and kept i t  until 1811, always 
claiming him as her own. The estate was settled and the distributees 
paid, and no objection has ever been set up by the infants, though since 
of full age, nor has any dissatisfaction been expressed by them. The 
plaintiff made arrangements for the payment of the debts above men- 
tioned, and evidence was offered to show the fact of payment, which was 
denied by defendant. 

I n  1811 the slave went into possession of the defendant under a (240) 
pledge or mortgage from the plaintiff to secure the payment of 
$200 to the defendant. Afterwards Wesley Gordon paid defendant, 
redeemed the ple~dge, and took possession of the negro. Wesley Gor- 
don then executed to his mother, the plaintiff, a writing declaring 
that he held the negro as a security for the money he had paid, and 
that plaintiff was at  liberty, by repayment to him, to redeem at any 
time within five years. I n  1817 the plaintiff did pay to Wesley Gordon 
what was due for the negro, and he was delivered to her by Wesley 
During the same year Wesley again obtained possession of the negrq 
and sold him to defendant to discharge a debt which he had contracted 
with defendant. 
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On these facts defendant contended that the payment of debts to the 
value of the slave by the administratrix, with the consent of all the dis- 
tributees, would not give a title to the slame; and that the defendant, 
having purchased from a coadministrator, had good title. 

The judge, leaving to the jury the question of fact whether there had 
been such a payment as was alleged, instructed them that an advance 
by an executor or administrator of money in the payment of debts to 
the value of a particular chattel, with the consent and upon the. express 
agreement to the distributees that on such payment the chattel should 
belong to the administrator or executor, would ,make such chattel his 
own. And the jury was further instructed that, after receiving the 
negro as plaintiff's property, by way of mortgage or pledge to secure a 
debt, by parting with the negro to Wesley Gordon on receiving the sum 
due, and Wesley holding him (as defendant did) by way of pledge for 
the payment of the money, and surrendering the negro to plaintiff upon 
such payment, that both Wesley and the defendant had admitted that 

she had title at  that time, and were estopped now to deny it. 
(241) Verdict for plaintiff; new trial refused; judgment, and appeal. 

HALL, J. Although I think the defendant has no right to the negro 
in question, I think the plaintiff has no right to recover in her individual 
name, because she does not show a right to the negro in that character. 
Perhaps if the negro had been taken out of her possession by the defend- 
ant, she might have maintained an action for him without naming her- 
self administratrix. Godolph, 134; Wentw. Off. of Ex., 104. But 
this was not the case. The contract recited, under which she claims the 
negro, was entered into only by her and some only of the distributees; 
the others at  the time were under age. I t  does not appear that they had 
arrived at  maturity when the estate was settled; and although they have 
expressed no dissatisfaction at the contract, it does not appear that they 
have confirmed it, or how long they have acquiesced under it. I f  they 
have ratified it, I see no reason why the plaintiff should not recover. 
I f  it has not been ratified, a recovery may be effected by thit representa- 
tives of the intestate in their representative character. I f  one of them 
refuses to sue, he may be summoned and severed. Bac. Abr., Exr. and 
Admr., D. 3. But, under the circumstances of the case, I think the 
rule for a new trial should be made absolute. 

HEKDERSON, J. The defendant's title is certainly bad, for he derives 
i t  from one of two administrators, who sold in satisfaction of his own 
private debt and at private sale. I think, also, that the plaintiff has no 
title, nor do I think that the defendant is estopped from showing it. 
The plaintiff claims the negro in question by virtue of an agreement 
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between her and her coadministrator, Wesley Gordon, which was that 
she was to pay certain debts Bf the estate, supposed to be equal in amount 
to the value of the negro, and take the negro tts her own property; and 
this agreement w a ~  made with the consent of such of the dis- 
tributees as were of age. That a settlement was afterwards made (242) 
of the estate (but when it does not appear) that the distributees 
are all now of age, and have never questioned the settlement (neither 
does it appear when they came of age). I n  all sales there must be a 
vendor and vendee. The same person cannot be both vendor and vendee. 
The purchase, then, was made of Wesley Gordon alone, and one adminis- 
trator cannot alone, when there are more, make a sale. They are in 

1 this respect unlike executors, for all the administrators together repre- 
sent the intestate, whereas each executor represents the'testator. But 
there is something further in this case. The estate was confided to the 
plaintiff with the administrator. She was bound to exercise her best 
judgment in its management, and no act of hers could be valid where 
her duty and interest were in opposition. I n  the sale of this negro it 
was her duty to obtain the best price (at  least his value) ; i t  was to her 
interest, if she became the purchaser, that she should obtain him on the 
lowest possible terms. Nor is i t  an answer to show that in this particu- 
lar case the full value was paid. For wise purposes the rule of law is 
general and makes no exceptions. A trustee cannot purchase at  his own 
sale, that is, of himself. This rule may at times produce individual 
hardships and inconveniences, but its general operation is beneficial. 
"Lead us not into temptation" came from the lips of Him to whom error 
cannot be imputed. To implore it would not disgrace the most honest 
and pious among us. To make exceptions from the rule in particular 
cases, upon the ground that full value was paid would produce litiga- 
tion; and who is there to show the full value? Mere strangers to the 
worth of the property, and on the opposite side, one whose situation 
gives him an opportunity of knowing all its defects, and also all its good 
qualities and where interest would.lead him to expose the one and con- 
ceal the other. I, therefore, think that the rule should not be 
departed from; I will not say in any instance, but I must say in (243) 
those which I at present can call to mind. I am released from 
saying anything about the ratification by the distributees. To prevent 
discussion I will confine myself to those who were under age, for it is 
not as to them shown what they have done or said, or whether they have 
said or done anything knowingly. I t  appears only that they have not 
disturbed the settlement; for how long a time does not appear. What 
does appear may all well be, and the sale will not be confirmed or made 
good. Nor is the defendant estopped from showing title paramount the 
plaintiff's; allowing that he was prevented from doing this during the 
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mortgage, the estoppel arose from the mortgage and expired with it. I 
admit that possession alone will support an action, founded even on the 
title against a mere wrongdoer, until a title paramount is shown to be 
somewhere; for possession of a chattel is prima facie evidence of title; 
as in tbis case, if Mrs. Gordon had shown that she had been in possession 
of the slave, claiming him as her own, and that the defendant now has 
him, and he shows no title, Mrs. Gordon would recover, for her posses- 
sion is prima facie evidence of her right; but wh'en the defendant shows 
that i t  was Gordon's in  his lifetime, which was prior to Mrs. Gordon's 
possession, she must then show a title in herself, for her title, supported 
by prima facie evidence alone, is destroyed. I t  is asked, How is this 
title in  the administrators in their representative capacity to be enforced? 
I answer, by an action in their representative capacity, in which they 
both must join; at least the names of both are to be used in the com- 
mencement, and if one will not go on with the action, such one must be 
summoned and severed. 

I believe all the assertions made in  this opinion are to be found in 
the commonplace books, and therefore I have not cited authorities. As 

to the authority of one administrator, where there are more than 
(244) one, I would refer to Mangum v. Sims,  4 N.  C., 160. 

TAYLOR, C. J., concurred with his brethren. 

PER CURIAM. New trial. 

Cited: McLeod v.  McCalZ, 48 N .  C., 89; Froneberger v. Lewis, 79 
N.  C., 428; Dickson v. Crawley, 112 N.  C., 632; Jordan v. Xpiers, 113 
N. C. ,  346. 

JOHN ANDERSON & CO. v. HUNT.--From Franklin. 

PER CURIAM. This being a case wherein satisfactory evidence has 
been adduced to the Court that it was the design of the judge who tried 
it to make up a statement to be transmitted to this Court, which from 
some cause or other has been omitted, there must of necessity, be a new 
trial. Hamilton v. McCulloch, 9 N .  C., 29. 

New trial. 
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HART v. LAN1ER.-From Franklin. 

When the sheriff returns to a writ of capias ad respondendurn that the de- 
fendant broke custody before he reached the jail, he cannot be proceeded 
against as bail; for sheriffs are not by law compelled to be special bail 
against their consent, and here the return shows that the sheriff did not 
mean to be bail. 

7 % I  
SCI. FA. to charge the defendant as special bail of one Freeman 

Downs. At  the time of the service of the writ, which the plaintiff 
issued against Downs, the defendant was sheriff of Franklin. The writ 
was returned by the defendant to Franklin County court, September 
Term, 1819, indorsed, "Executed, and broke custody before got to jail"; 
signed by the defendant as sheriff. The plaintiff offered the record of 
the judgment in evidence, and the court on inspection adjudged t h a t .  
the defendant is not liable as bail, that there is no record bf 
such liability, and gave judgment accordingly, with costs, and (245) 
from this judgment there was an appeal. 

TAYLOR, C. J. The act specifies two cases wherein the sheriffs shall 
be chargeable as special bail; one is where he returns no bail; the other, , 

where the bail returned is held insufficient, then upon exception taken to 
it, and notice to the sheriff, he shall be liable. When a sheriff suffers the 
party to go at  large without bail, he is not liable to an action for an 
escape, provided he have him on the return of the writ;  but if he have 
him not then, or afterwards suffers him to go at  large without proper 
authority, he is liable to an action. This is the law of E.ng1and because 
no provision is made there for the sheriff's becoming bail ; but according 
to our law, if the sheriff suffer the party to go at  large, he is not liable 
to an action for an escape, although he have not the body on the return 
of the writ, but must be proceeded against as special bail, in which case 
he may make a surrender at any time before final judgment. When the 
defendant is arrested, and escapes on the way to prison, i t  evidently was 
not the intent of the sheriff to make himself liable as bail; he meant to 
secure the body, and every presumption of his becoming bail is excluded 
by the fact that the escape was against his will. Whether the escape was 
made under such circumstances as would amount to a rescue, either by 
the party himself or others, for which the sheriff would not be liable on 
m a n e  process, i t  is not now in question, the only inquiry being whether, 
when he returns an escape, he can be proceeded against as bail. I am 
of opinion he cannot. 

HALL, J. The aot of 1777, ch. 115, see. 16, does not impose it upon 
sheriffs to become special bail against their consent, and in this case the 
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sheriff has not elected to become bail; so far from it that he was about to 
put Downs in jail for want of bail when he broke custody. H e  becomes 

bail when he lets hie prisoner go at large without taking bail at 
(246) all, or without taking sufficient bail, and exception is taken for 

that cause at  the court to which the writ is returnable. But this 
is neither of those cases, and therefore cannot be within the act of 
Assembly. Of course, the sheriff cannot be subjected as bail by this 
scire facim. I t  has been said that if the sheriff is not considered as bail, 
but subject to an action for the escape, he loses the benefit of making a 
surrender. 2 N. C., 224. That is true, if he would be liable for the 
wholei of the plaintiff's debt in ain action for the escape; but that may 
not be the case. The jury in such action will be governed by circum- 
stances. Suppose, for instance, it should be proved that the defendant 
who escaped was insolvent; it would, no doubt, influence the jury in 
making,up their verdict. From this view of the case, I think the judg- 
ment should be entered for the defendant. Tutor v. Sherciff, 2 N. C., 
485. 

And of this opinion was Judge HENDERSON. 
PER CURIAM. Affirmed. 

HILLIARD BY HIS GUARDIAN V. DORTCH AHD OTHERS. 

When a slave is hired, and is killed during the period for which he was hired, 
case for damages against the person killing is the proper remedy for 
the owner. 

CASE brought to recover damages for killing a slave. Appeal from 
Paxton, J., at NASH. 

The slave had been hired by the guardian of the plaintiff for the year 
within which he was killed, to some other person. Much evidence was 
introduced as to the fact of killing, and the plaintiff then proved that 

the negro had been part of the estate of John Hilliard, deceased, 
(247) and offered in  evidence the record of Nash County court appoint- 

ing in 1818 a guardian to the children of John Hilliard, who had 
been dead eight or ten years. The hiring by the guardian was proved. 
Paxtom, J., who presided, charged the jury that it was for them to 

inquire, in the first place, whether it was proved to their satisfaction 
that the negro was delivered over to the guardian of the plaintiff; if so, 
their next inquiry would be whether the negro was destroyed by the 
acts, or in consequence of the acts, of the defendants; that if the evi- 
dence satisfied them that such was the fact, the plaintiff was entitled to 
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recover, nothwithstanding the negro was at the time hired to a third 
person who was entitled to the possession and services of the negro; that 
the plaintiff had a reversionary interest in him, and consequently could 
support this action against any one who did him a permanent injury. 

The proof as to the killirrg was that it was occasioned by the exercise 
of immoderate force. 

The jury found a verdict for the plaintiff; and the case now stood 
before this Court on a rule to show cause why a new trial should not be 
granted. 

Gaston i n  support of the rule. 
Rufin and Ilillman contra. 

TAYT~OR, C. J. The trespass complained of in  this case was (250) 
committed on the property while it was in the possession of a 
hirer for a year; and thc question to be decided is whether an action on 
the case is the proper remcdy. I t  is too firmly settled, both by principle 
and authorities, not to be shaken, that possession, either actual or virtual, 
is necessalry to maintain t r t q a s s ;  for the action is properly to obtain a 
recompense for the wrong done to the possession, and, therefore, he who 
has parted with the right of possession for a limited time, without the 
power of resuming it, cannot complain that his possession is violated. 
The cases of Ward v. McCauley and Gordon v. Harper, in Term, and 
the cams decided in this Court establish the rule that neither trespass 
nor trover will lie unless there exists in thc plaintiff a right of posses- 
sion as well as of property. And it seems to follow very clearly that 
trespass could not be maintained in the present case. I t  has been argued 
that trespass will lie bccanse the injury was immediate on the act done, 
and consisted in the destruction of plaintiff's property. I t  is true that 
the injury was immediate to the chattel itself, and also i2mediatc to its 
actual possessor; but it was consequential only, as relative to the plain- 
tiff's property; for he had parted with that for a definitc time; and 
whether i t  existed or was destroyed, it still continued beyond his control 
for that pcriod. I-lc would be, ultimately, a sufferer by the loss of his 
reversionary intcrest, and to that injury the law has adapted an action 
on the case. This distinction prevails, with one exception, in real as 
well as personal property; for both tenant and landlord may have 
actions against a wrongdoer; the first, an action of trespass for an injury 
to the possession; the last, an action on the case for an injury to 
the reversion; as when the defendant,, by stopping up a rivulet, ( 2 5 3 )  
had flooded an adjacent close and destroyed grcat quantities of 
timber, both rcrnedies were allowed to bc pursued for the damage 
respectively sustained. The exception adverted to does not seem to be 
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well established by authority, for the decisions are both ways relative 
t o  the right of a lessor to bring trespass against one who enters on his 
lessee at  will; but supposing the right to subsist, i t  may be placed on the 
ground that the lessor has a virtual possession in that of his lessee, since 
he may put an end to the estate at his pleasure. I think the opinion 
appealed from is correct, and that there must be a judgment for the 
plaintiff. My brethren concur with me in opinion. 

PER CURIAM. No error. 

WHITE v. FORT. 

The merger of a trespass in the feIony (when the trespass is a felony) is a 
doctrine of the English law, founded not on policy but on the King's 
right by forfeiture; and as  forfeiture is not here a consequence of felony, 
or, a t  any rate, if i t  be, is never asserted, the doctrine does not apply i n  
this State. 

APPEAL from Daniel, J., at NORTHHAXPTON 
Trespass vi  et armis, in which the jury below found a verdict for 

the plaintiff, subject to the opinion of the court on a point reserved, 
which is as follows. 

This was an action to recover damages of the defendant .for the 
burning a tavern house and the furniture therein, priolately in the 
night, which belonged to the plaintiff, which stood a short distance from 
the house in  which plaintiff and his wife lodged. Doctor Smith, who 
li-ved with the plaintiff, slept in the tavern house; and it was the build- 

ing in  which travelers slept who tarried wikh the plaintiff. The 
(252) plaintiff had preferred to the grand jury a bill of indictment 

against the defendant for arson in burning the house, which was 
returned "Not a true bill." No other proceedings criminaliter were 
had upon the charge, and the plaintiff brought this action. The point 
reserved is whether i t  be not necessary to the maintenance of this 
action that the defendant be either convicted or acquited by a tria! 
before a petit jury? Whereupon, by the court, Daniel, J., it is con- 
sidered that it is necessary to the maintenance of this action tha t  t h ~  
defendant be either convicted or acquitted by a trial before a petit 
jury on an indictment for felony; and, therefore, judgment was ren- 
dered for  the defendant, and plaintiff appealed. 

(262) Hill and Gaston for plaintiff. ' 

Xea,well for defendants. 
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TAYLOR, 0. J. The two objections taken to the plaintiff's recovery 
are that the civil trespass is merged in the felony, a prosecution for 
which ought first to have been regularly had to the conviction or ac- 
quittal of the defendant; and that the rejection of the bill by the 
grand jury is  not a sufficient compliance with the law to enable the 
plaintiff to maintain the action. 

It is difficult to ascertain with precision the source whence the doc- 
trine of merger was derived. As i t  exists only in  those cases where 
forfeiture is the consequence of attainder or conviction, a presump- 
tion is furnished that the primary object was to cause persons to 
prosecute crimes, and thereby to increase the resources of the crown; 
on the other hand, as forfeitures were annexed only t o  the higher 
crimes, treason and felony, the suppression of which was most es- 
sential to the peace and welfare of society, the civil remedy 
may have been suspended in order to prompt the injured to (263) 
bring offenders to justice; not to increase the treasure of the 
sovereign, but to guard society against the effects of these more aggra- 
vated and, in  early ages, more frequent offenses. Many offenses be- 
low the grade of felony are now more dangerous to society than many 
felonies; and when i t  is inquired why the civil remedy is not suspended 
in them inti1 the offender is brought to trial criminally, the answer 
is, such offenses have grown out of the artifical state of society, and 
were unknown to the rude simplicity of its early condition. I n  that. 
robbery and rapine were the crimes to be punished; in its more ad- 
vanced stages. artifice and fraud. 

v ,  

Whatever may have been the origin of the rule, there are ample 
proofs scattered through the books of its having been a fixed rule of , 

the common law before the period of our revolution; and that in  cases 
of conviction trover or trespass would lie against the wrongdoer. 
The principle of the action is referred to the policy of effecting the 
punishment of felons, and preventing the injured party from com- 
pounding them. Lofft., 90. There are dicta, but no adjudged case, 
countenancing a suit after acquittal until that citeld from 12 East. 
What is said i n  that case is so strong, and to my mind unanswerable, 
as to conclude the question: "All the cases which show that an action 
lies after the  conviction of the defendant for the felony apply strongly 
in support of i t  after acquital; for it is a stronger case to permit the 
party injured to proceed upon his civil remedy to recover damages 
after a conviction of the offender when the law has, by means of the 
forfeiture of his property consequent upon a conviction, taken away 
from him the means of satisfying the damages. Besides, when a 
defendant, after an acquittal of the felony, is called upon to make rec- 
ompense in civil damages to the party grieved, i t  would be stranger 
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for him to be permitted to allege that he was not properly ac- 
(264) quitted than in the case i t  mould be to allege that he had not 

been properly convicted. And here the defendant cannot say, 
against the record of acquital, that this was a felony." 

I f  this suspension of the remedy was the consequence of forfeiture 
alone, I should hold that it had no existence here; but I cannot satisfy 
myself that i t  i s  so. On the contrary, it appears to me to be one 
anlong the many inducements held out by the general policy of the 
criminal law for persons to prosecute. The rewards and immunities 
given to persons who bring offenders to justice, as well in cases where 
there is no forfeiture as where there is, afford abundant proofs of this 
policy. I cannot think that forfeiture has had any force in this State 
since 1778, when i t  was delelared what part of the common law should 
be in force here. I t  is not probable that a prerogative should be de- 
signedly introduced which a most devoted, but a t  the same time an 
enlightened, supporter of the throne pronounced an "odious one." 
Lofft., 90. I t  was introduced originally to increase the king's ordi- 
nary revenue, a branch of which i t  constituted; and if such means 
of increasing the revenues of the State rightfully existed, i t  would 
not have been overlooked by the succession of able men wh6 have 
filled the office of Attorney-General a t  different periods. 'Yet,  with 
the exception of the confiscations and attainders during the war, not 
a single instance has occurred in the memory of any one wherein a 
forfeiture has been exacted. Yet some unfortunate persons have fal- 
len victims to the law, le'aving wealth which is nowelnjoyed by their 
posterity. I lay no stress on the two acts which have been passed, sug- 
gested, no doubt, by the fears of relations and creditors, and obtained 
from abundant caution. They ought not to be considered as legislative 
declarations that forfeitures existed, for every one knows how little 
interest is taken in private acts generally. 

As to the manner in which the injured party shall prosecute, 
( 2 8 5 )  i t  is in vain to search the books, because instances of suit after 

acquittal have only recently occurred. A11 that good sense and 
reason seem to reauire is that the matter should be first heard and 
disposed of before a criminal tribunal. I f  the party prefer an accu- 
sation in good faith, although the bill should be rejected by the grand 
jury, he has done as much as he can do towards prosecuting, and has 
satisfied the policy of the rule. I n  England he might have his ap- 
peal, but here he can do nothing more than has been done in this case. 
I think the plaintiff is entitled to judgment. 

HALL, J. I t  cannot be denied but that forfeiture for felony was 
part of the laws of England; and that the law in that respect, except 
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so f a r  as related to suicide, has not been altered by the laws of this 
State; but I believe there is no instance where the State has ever 
availed herself of the right which accrued by forfeiture; no mode has 
been pointed out by law to make the'right available; no commissioners 
of forfeited property have been appointed, as has been done in regard 
to escheated property, and as was done in regard to confiscated prop- 
erty during the Revolutionary War. I f ,  therefore, the enforcement of the 
right of forfeiture was the reason why the creditor of the felon could not 
recover in England, that reason will not hold good in  this country. 

The law in  regard to lands had relation to the time of the fact com- 
mitted, in  regard to goods and chattels, to conviction of the felon. 
4 El., 381. I t  is said, in the same book, "that in gross and atrocious 
injuries the private wrong was swallowed up in the public; that 
satisfaction tp the individual was seldom made, the satisfaction, to 
the public being so very great that, as the public crime is not other- 
wise avenged than by forfeiture of life and property, it is impossible 
afterwards to make reparation for the private wrong, which can only 
be had from the -body or goods of the aggressor." I n  England, after 
forfeiture, there is nothing left for the creditors of the fellon. 
I n  this State the fund out of which creditors may expect pay- (266) 
ment has never, as far  as I know, been diminished. 

But i t  is said that the law is founded in policy, which postpones or 
suspends the claims of individuals until the acquittal or conviction 
of the person charged with the felony. 12 East, 409. For, other- 
wise, felony would go unpunished. 1 Hale, 546. 

The same evidence which showed a felony had been committed 
was also the foundation of the king's claim by forfeiture, and to this 
claim of the king that of the individual was obliged to yield until the 
question was settled whether a felony had been committed or not. I f  
M. felony had been committed, the claim of the individual was hope- 
less, for the reason before given; if no felony was committed, the . 
king's claim was a t  an end, and the individual was at  liberty to pur- 
sue the aggressor by suit. This appears to me to be the true reason 
why the suit of the individual was suspended until the issue of the 
prosecution for felony was known. Policj. does not suspend the indi- 
vidual's right of suing where offenses are committed that are not 
felonies, as in perjury, forgery, or e'ven in capital cases that are not 
declared felonies. 4 El., 91. I f ,  then, policy dictated the rule, i t  
was a policy intimately connected with and strongly allied to the 
king's interest to forfeitures upon conviction. But in England, where 
the king's claim was a t  an end, the individual's claim was available; 
so,'I think, in  this State, when the public asserts no claim by forfeiture, 
the claim of the citizen should be available. 
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But if I am mistaken ais to this rule of policy, the record states that 
the plaintiff, by consent of the Attorney-General, prefered a bill of 
indictment against the defendant, and the grand jury returned i t  
"Not a true bill"; and they did so, for aught that appears to this 
Court, without any collusion or fraud on the part  of the plaintiff. 

That baing the fact, I think, in the spirit of that rule of policy, 
(267) he is entitled to hii action. The grand jury were the only and 

proper tribunal from which a prosecution for the felony could 
originate. The plaintiff had no control over their finding. 

I t  is true that finding is no bar to another prosecution; but if the 
plaintiff has acted without fraud, and no other witness can be pro- 
cured to go before the grand jury, i t  is conclusive on him. As to the 
objection that the same evidence which has enabled the plaintiff to 
relcover this verdict would have induced the grand jury to find the 
bill of indictment "A true bill," I cannot give any solution or explan- 
ation which I know to be founded in  fact; but I can readily conject- 
ure how such a thing might happen. Witnesses must go before the 
grand jury in person; but if they cannot be procured, their depositions, 
under certain circumstances, may be read on a trial in a civil action. 

Goddard v. Smith, 1 Salk., 21, has been read to show that it was 
not sufficient that the bill of indictment should have been returned 
"Not a true bill," but that there shouId have been either a conviction 
or acquittal upon it. That was an action for a malicious prose- 
cution, where the plaintiff alleged in his declaration that he was in 
due form of law acquitted on the indictment. The record showed 
that a nolle proseyui had been entered; the court said the record did 
not support the declaration, for the nolle proseyui was a discharge 
from the indictment, but not an acquittal of the crime. But they did 
not say that if i t  had been set forth in  the declaration that a nolle 
prosequi had been entered, and the record had supported that alle- 

. gation, that the plaintiff could not go on with his suit, because the 
prosecution had not been finally decided upon. 

1, think the plaintiff is entitled to judgment. 
HENDERSON, J. If  A. steals the goods of B, and sells them 

(268) to C., B. may recovei- the goods of C. before A. is convicted or 
acquitted of the felony; but if B. salls the goods to C. in mar- 

ket overt, B. could not, at  common law, recover the property either 
before or after the conviction of A., for the sale in market overt 
changed the property; in neither case, that is, eitheir before or after 
the conviction, a t  common law, could B. recover them from A,, the 
thief. I f  policy and not forfeiture occasioned the merger, why could 
B. sustain his action against C., where they were not sold in market 
overt, and not against A.? Policy requir'es the conviction or acquit- 
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tal  of A. as much i n  the case where the goods are; found in the pos- 
session of C. as when found in A.'s possession. I f  policy alone gov- 
erned, the inducement to prosecute offenders should operate in both 
cases; there is as much necessity in  'the one case as the other. But 
at  the common law there was no inducement to prosecute to a con- 
viction, for before the statute of Hen. V I I I  the goods were lost to the 
owner ulson a conviction: the former owner could not reclaim them 
even from the thief. I t  was his interest to prosecute, but not to 
convict. What had policy, then, to do with encouraging an honest 
prosecution? It was on the other side. But that statute repeals thz 
common law in cases where the former owner aids in the prosecution 
by awarding a restitution; but the law of merger was in  force long 
before the passing of this statute, and i t  is ths influence of this stat- 
ute which sustains the owner's right to the goods after a sale in market 
overt, for it gives restitution of the goods; it acts in rem on the thing, 
and annuls the common-law effect of a sale in market overt. By the 
statute of Hen. V I I I  the property is ordered to be restored to the 
owner who aids in  the prosecution, and i t  is his whenever found and 
under whatever circumstances. Upon a conviction in  an appeal of 
robbery, the appellant might obtain his goods if in the hands of the 
felon; but before the statute i t  affected not sales in market overt. 
The statute may since have been extended to convictions on 
appeal. I hare not examined, nor is i t  necessairy, i n  this case. (269) 
This is almost enough, if not quite, to prove that the law of 
merger is not founded on policy alone. But further, it is confined in its 
operation to cases of felony, that is, to cases of forfeiture; for all felo- 
nies amount to a forfeiture. Are there, then, no other crimes which the 
policj of the law forbids being compromised, or where inducements 
should not be held out for a prosecution? Forgery, perjury, every species 
of the crimen fa&, heresy, which latter was punished with death? , I n  
none of these is there a merger. For what reasons are not some of them - 
as atrocious as the lesser larcenies; for instance, petty larceny, or 
even the stealing above the value of twelve pence? Why, then, does 
the law of merger not prevail in that case? Because there is no 
forfeiture. When we see the law of merger invariably follow the 
law of forfeiture. as the shadow does the substance, and never find 
it where forfeiture is not, i t  is a strong reason -to bellieve that it is - 
founded upon i t  and grows out of i t ;  for i t  is a maxim in  most gov- 
ernments, at  least, i t  is so in England, that where the rights of an 
individual conflict with the rights or claims of the sovereign, that the 
rights of the individual must give way; and as by forfeiture al-l 
the goods of a felon are forfeited to the king, even those which were 
the subject of the prosecution, and for the stelaling of which he was 
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convicted, to sustain an action against him would impair the rights 
of the crown, as thereby the fund to be forfeited upon conviction 
would be lessened. I f  policy forbids the action, I should think i t  
might be pleaded; and yet we find no such plea, for i t  appears to me 
that the maxim lYemo audiendus est suam turpitudinem nllegare does 
not apply to such cases where policy forbids the act, for it is better 
that a nian should shield himself by his own infamy than that the 
public policy should be violated. The manner in which it is got 
at  shows that i t  forms no defense, that the sovereignty acts without 

regard to the defendant's benefit. I f  i t  appears in the declar- 
(270) ation, the defendant demurs; this is not offering this as a 

defense; it already appears; the demurrer calls the attention 
of the court to it. So if moved in  arrest of judgment; but it is never 
pleaded. I f  i t  appears by the evidence on the trial, the court (that 
the rights of the crown may not be diminished) directs the jury to 
acquit the defendant. Cpon the whole, I think that forfeiture, and 
not policy alone, gave rise to the doctrine of merger. 

Whether the law of forfeiture is still in force, in cases where the 
State insists on such right, I think it is entirely unnecessary to decide. 
But I am not disposed to postpone doing justice to the plaintiff, in  
expectation that by so doing I shall impair the rights of the State 
by lessening the felon's estate, when the State comes to claim the 
forfeiture; for i t  would be a vain and fruitless expectation, for the 
State has not for a t  least half a century, and perhaps for a much 
longer time, in a single instance asserted that right. Therefore, I 
say, whatever may be her actual rights if she thought proper t o  
enforce them, I cannot consent to delay doing justice to this plain- 
tiff lest I should interfere with the claims of the State, when from 
the former consent of the State i t  is reduced to a moral certainty 
that no such claim will be asserted. 

I do not think i t  necessary to give my opinion on the other point, 
to wit, that even if the rule of merger be founded on policy, enough 
has been done by the plaintiff in causing a bill of indictment to be 
p-eferred against the defendant, which the grand jury refused to find; 
but would observe that if in England an acquittal before the petit jury 

required, such rule might not apply here; for there, if the 
Attorney-General will not prosecute or the grand jury will not find 
a bill, yet the person injured may still bring the offender before a 
petit jury by a prosecution entirely undel. his control, to wit, an appeal; 

and that the most rigorous policy could not require more in 
(271) either country than the utmost exertions of the injured party 

to bring the offender to justice. I n  this country the injured 
party's utmost efforts end with an honest exertion before the Attorney- 
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General or before the grand jury. I n  England more may be required 
of him, because there he can do more, a trial before a petit jury, for 
by his own act he can effect that. But for the reasons given in  the 
foregoing part of this opinion, I think that the judgment of the 
court below should be reversed and judgment given for the plaintiff. 

I am aware that Lord Ellenborough, in 12 East, founds the doctrine 
on policy. Whatever falls from that great judge deserves great 
weight; but it is mere dictum, not necessary to the decision of the 
case, it being an action brought to recover damages for an injury re- 
ceived by stabbing. The judge reported that -it was within the stat- 
ute, and therefore a fe'lony, but the defendant had been acquitted; 
the question was, Could the action be sustained? I t  was adjudged 
that i t  could; for, let i t  be founded on forfeiture or policy, there was 
no merger; the acquittal barred future prosecutions, therefore, there 
could be no forfeiture. The policy of the lam was complied with, 
for there had been a prosecution, and if not conducted with good 
faith, i t  might be shown. See 2 Term, 750, Harwood v. flmith. 

Offenses made capital by statute, and not declared to be felonies, 
do not cause the trespass to mei.ge, but where it is made a felony 
they do. 

I think that judgment should be rendered for the plaintiff. 
PER CURIADL Reversed. 

DEN ox DEMIBE OF RUTHERFORD'S HEIRS v, WOLFE. 

The act of 1801, permitting the nearest descendant or relation, not an alien, 
to inherit where there are nearer relations who are aliens, is not repealed 
by the act of 1808, providing a general system of descents, because the 
act of 1808 provides a system of descents so far only as regards the ques- 
tion of consanguinity, and, therefore, leaves untouched the law of 
alienage. 

APPEAL from Badger, J., at RUTHERFORD, in eljectment, the (272) 
facts of which aire as follows: 

James Rutherford, of Scotland, a native-born subject of the king 
of Great Britain, removed to the United States in 1781, and continued 
to reside therein until 1819, when he died, seized in fee simple of 
the lands described in plaintiff's declaration, intestate, without issue 
and without having ever been married, leaving him surviving brothers 
and sisters residing in Great Britain, natural-born subjects of the 
king of that kingdom, who are not citizens of the United States, but 
are aliens incapable of inheriting real estates. The said James left 
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also surviving him one Walter B. Rutherford, a nephew of the said 
James, and son of one of the before-mentioned brothers of the said 
James; the said Walter is an alien, born in  Great Britain, now re- 
siding in  this State, but has never been naturalized. The lessors of 
the plaintiff are the children of the said Walter B. Rutherford, and are 
natural-born citizens of the United Statels, and the said lessors of the 
plaintiff are the only persons of kin to the said James who are citizens 
of the United States, or any of them. Catherine one of the lessors 
of the plaintiff, was born before the death of said James; the others 
were born since. The jury further find that the defendant is in 
posession of the premises as a tenant under the trustees of the Uni- 
versity of North Carolina, who claim the land as acheated prop- 
erty. Badger, J., who presided, gave judgment for the defendant, 
and plaintiff appealed to this Court. 

Wilson for plaintiff 
Gaston contra. 

(275) TAYLOR, C. J. The circumstances of this case, and the argu- 
ments addressed to the Court render i t  necessary, in my appre- 

hension, to consider two questions : (1) Whether the title of the lessors 
of the plaintiff is valid, independently of Laws 1801, ch. 575; and if it 
be not valid, without the aid of that act; then, (2) Whether that act is 
repealed by the Laws of 1808, ch. 739. The second section of the first 
act provides that where any person shall die seized of real estate of 
inheritance in this State, leaving descendants, or other relations, citizens 
of the United States, who would according to law inherit were all the 
nearer descendants or relations extinct, but who, according to the now 
existing laws, cannot inherit, because there may be others who, if citi- 
zens, would be entitled to inherit, but, being aliens, cannot hold lands in 
this State, whereby such estate would escheat; in such case the nearest 

descendant or relation of the deceased, being a citizen of the 
(278) United States, shall inherit. The lessors of the plaintiff are the 

grand-nephew and nieces of James Rutherford, the person last 
seized of the land in controversy; and in claiming as heirs to him they 
must unavoidably derive their title through their father, W. B. Ruther- 
ford, who is an alien. Upon common law principles, this would form 
an insuperable impediment to their right, for in immediate descents s 
disability by alienism, not only in the parties, but in any intermediate 
ancestor, through and by whom the descent is made, will prevent it 
taking effect. Thus, if the son of an alien be a citizen, he cannot inherit 
to his grandfather, nor to his uncle, because he must claim through his 
father, who was not inheritable. But, where a person does not so claim, 
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by right of representation through an alien, i t  is no obstacle to the 
descent to him that the nearest heir is an alien; as where there are three 
brothers, all aliens, and the two youngest were naturalized and the eldest 
had issue, then the third brother died, i t  was adjudged that the land 
could not descend to the eldest brother or to his issue, because he was 
incapable himself, and his issue cannot claim by representation; there- 
fore, it shall descend to the second brother. 3 Salk., 130. On this prin- 
ciple and distinction it was held, in the case cited from 4 Wheaton, that 
when a person dies leaving issue who are aliens,-the latter are not deemed 
his heirs at  law, for they have no inheritable blood, and the estate 
descends in the same manner as if no such alien issue were in existence. 
As the claimants in that case were the nieces of the person last seized, 
who was a citizen but whose issue were all aliens, and as the ancestor of 
the claimant was a citizen, i t  was not necessary to the decision of the 
cause to state the alternative branch of the proposition, and declare how 
the law was where a person claimed through an alien. That case would 
be an authority for the present, provided J. Rutherford had left 
an alien'brother, and a nephew citizen, whose father had also (277) 
been a citizen; the alien brother would not obstruct the descent to 
the nephew, but would be overlooked, or set aside in his favor, although 
nearer in degree. The distinction between the failure of hereditary 
blood by reason of alienism and by means of attainder, showing that the 
next heir will take in the first instance, but not in the last, is stated in 
Co. Lit., 8a. But it is more perspicuously summed up in the law of 
forfeiture (p. 72). "When a man was not capable of civil right by 
nature, as an alien born and never naturalized, being unknown to the 
law, he was excluded from inheriting, and the next of kin within the 
allegiance who did not claim under him was admitted; or when he had 
incurred civil disabilities by his own voluntary act, not criminal, as one 
who entered into a religion or abjured the realm, he was taken to have 
undergone a civil death, and the next in course of descent entered. But 
when he is attainted of treason or felony, the law will not pass hini over, 
and marks him out i n  rei exemplum e t  infamiam. Hence i t  is that 
though he was never in possession, nor those who claim under him more 
capable of inheriting than he by reason of the consequential disability 
arising from the attainder of the ancestor, yet the estate will be inter- 
rupted in its course to the collateral, and escheat. Reasons of political 
expediency m a g  be deduced from the structure of peculiar govcrnmeuts 
for this distinction. But in the view of reason and justice the estate 
ought to go to the next colla_teral branch in the case of attainder, as well 
as in that of alienism, since it is not necessary for the collateral to derive 
this title in either case from the disqpalified person, but may make it 
from a common ancestor. I t  seems to mk to follow incontestibly that the 
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act of 1801, bcfore cited, bears distinctly on the case, and if it bc repealed 
the land has escheated. Secondly: The act was made for the purpose of 
regulating descents in certain cases, and is conceived in a spirit of justice 

applieablc lo any syslenl of dcsccrrt, and foundcd on a policy that 
(278) is permanent and universal; for whether prirnogeniturc prc~vzil, 

or a distribution among all the childen, it is equally equir:~l,i(s i n  
prirlciplc and conducive to the welfare of the republic that the title by 
escheat should not takc place while there are any relations of the de- 
ceased who are members of the State; that it should not prevail over the 
clainrs of a widow. The act of 1808, which it is agreed has operalrd :L 

repeal of the first, establishes certain canons of descent, which must pre- 
vail whenever they arc illconsistent with any former regulation on thc 
same subject. I t s  design was to trace the course of descent according 
to the degrees of relationship in which the parties stood to the person 
last seized, leaving all the qualifications and disq~ialificatiorls to be nscer- 
tained by the existing laws. None of these enter into the purview of the 
act; they are settled by other principles, and depend upon a distinct 
policy. The common law, modified as i t  has becn by several acts, must 
be resorted to to form a construction upon every part. Deprivcd o l  this 
essential aid, we shall be met by difficulties and absurdities at  every step 
we takc. The first canon provides that inheritance shall lineally descend 
to the issue cf the person last seized. When we inquire, What issue? 
the common law answers that they must be citizens; but the act con- 
strued without this aid would makc aliens inheritable. The cornmon 
law would add, the heirs must also be legitimate; but an act passed in 
1799 makes natural children inheritable to their mother in certain cases, 
and to each other. Who can believe that the act of 1808 designed to 
repeal that law? Again, must thc issue be in full life at the death of 
the ancestor The act itself does not instruct us, but the common law 
answers that postllumous and after-born children arc entitled to inherit. 
I t  appears to me that the two acts are perfectly reconcilable with each 
other, and that to construe the last a repeal of the former one wo~ild do 

manifest violelnce to the intent of the Legislatur~, who, by their 
(279) express declaration repealed only such leiws as come within the 

meaning and purviezo of the act of 1808. I think the act of 1801 
comes within neither, and the plaintiffs are entitled to jud,ment. 

HALT,, J. The object of the act of 1801 was to permit citizens to 
inherit the estates of their deccascd relatives, alt2iough there were other 
persons more nearly related to the deccased who were aliens; that 
estates should take the same course of descent among citizens as if there 
were no alien relatives in existence who might intercept them. 
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I think the act of 1808 intended to regulate descents among citizens, 
in the number of which were included those whom the act of 1801 had 
imparted heritable blood and not to revive as to them the obstacles which 
before that time stood between them and inheritances. The act of 1808, 
as I think, did not intend either to create new heirs or to take away 
heritable blood from those who had it before that time; if it intended the 
latter, we may as well admit that i t  intended the former; and if so, it 
will have the effect to repeal that part of the common law which 
declares that aliens shall not inherit real estates; for this act declares 
that in particular cases lands shall descend to the next collateral heirs of 
the person last seized, and some of those heirs may be aliens, of whom 
the act of 1808 makes no mention. 

Again, giving this construction to the act, it would repeal the act 
giving heritable blood to bastard children, for that act declares that 
such children may inherit from their mothers and from each other, 
which by common law they could not do. But I think that the two acts 
of 1801 and 1808 may stand well together; that it mas not the object of 
the Legislature by the last act to repeal the provisions of the first. I am, 
therefore, of opinion that judgment should be given for the plaintiff. 

HEATDERSOX, J. The act of 1808 forms of itself a complete (280) 
system of descelnts, so far  only as regards the question of consan- 
guinity. So far, and so far only, all prior laws are a,brogated by i t  
as coming within its purview and enactments. I t  affects not the law of 
descents in any other point. An alien son or brother is not by that act 
called to the inheritance, although the first may be the issue of the persol, 
who died actually seized or the second the next collateral relation of 
such person, there being a failure of his issue. The law of alienage being 
unaffected, by the act, as not relating to the question of consanguinity, 
upon which alone the act of 1808 operates, i t  is, therefore, not within its 
purview, that is, provisions. A person must, therefore, so far  as regards 
consanguinity, bring himself within the rules prescribed by the act of 
1808, for that act repeals all prior rules on that subject. But with per- 
sonal qualifications or disqualifications that act has nothing to do. I t  
does not repeal them, whether imposed by the common or statute law. 
That .the act of 1808 embraces the rules and orders by which the con- 
sanguinii shall be called to the succession is apparent upon its face, for 
i t  is silent as to all other rules; nothing is said on the subject where there 
are no consanguinii or none who can take. The title of the lord by 
escheat, the widow under the act of 1801, are left to the operation of 
prior laws. I n  fact, if the act of 1808 is an entire provision on the 
subject, as I take it to be, it, of course, provides for the rule which it 
abrogates to providing another rule; for on that the abrogation depends. 
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Where, then, are its provisions for the present case? What other person 
does i t  call to the inheritance? To whom would the act of 1808 give 
this property? To no one. Then it has made no provision for it. Nor 
is i t  a casus omissus; for it does not affect to make provision for it. 
The law, therefore, of 1801, under which the plaintiffs claim, interposes 
not between the plaintiffs and one clamiing under the act of 1808, but 

between the plaintiff and the State, claiming under the laws of 
(281) escheat. I, therefore, consider the act of 1801 as unaffected by 

the act of 1808, amd that the judgment of the Superior Court 
should be 

PER CURIAX. ~eversed.  

Cited: Rutherford v. Green, 37 N. C., 124; Wifiton v. Fort, 58 
N. C., 250. 

DOE ON DEMISE OF WALKER AND WIFE V. GREENLEE, 

When a purchaser under the sheriff, in support of his title, produced a mere 
memorandum from the clerk's docket of the amount of the judgment, 
dated in 1783, and proved that nothing more could be found among the 
records connected with the suit, i t  was Hela, that  the entry, having been 
made in a new and frontier county, a t  the close of the Revolutionary War, 
might be received as  a record, though if the judglment were of recent date 
it would be otherwise. 

EJECTMENT, tried before Badger, J., at WILKES. 
The wife of the lessor of the plaintiff claimed under the original 

grantee of the land, William Price, and regularly deduced title. 
The defendant claimed as heir at  law to one James Greenlee, under a 

judgment obtained by said James against William Price, an execution 
and sheriff's sale thereon; and in proof of his title the defendant pro- 
duced a writ of fi. fa. and a deed from the sheriff to James Greenlee as 
the highest and best bidder, dated in 1783. To prove the existence of 
the judgment on which this f i .  fa. issued, the defendant produced a paper 
certified by the clerk of the court, and apparently an extract from the 
clerk's docket, in  these words, viz.: 

STATE OF NORTH CAROLINA, BURKE COUNTY: 
Court of Pleas and Qua~rter Sessions, July Sessions, 1783. 

Trial Docket, July, 1783. 

Original attachment-Levied on his land. Judgment by default, and 
writ of inquiry. Verdict, 411. 2s. 6d. and costs. 
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This was objected to as being insufficient to support the title of a 
purchaser at  a sheriff's sale; and the defendant produced a witness, 
who swore that he had searched the records of Burke County, 
and that the paper produced contained a copy of every originai (282) 
paper to be found among the records of that court relative to the 
suit, except the attachment on which the proceedings had taken place, 
and he believed he had seen that among the papers. 

The presiding judge sustained the objection, and instructed the jury 
that the defendant had not shown such a record as would support his 
ancestor's purchase at  the sheriff's sale. Verdict for plaintiff ;, new 
trial refused; judgment, and appeal. 

Wilson for defendant. 
Gaston contra. 

HALL, J. If  the record offered purported to be a judgment of (283) 
recent date, I should hesitate before I could receive i t  as such. 
But i t  is a record of 1183, made in a new and frontier county court at 
the close of the Revolutionary War, at a time and in a place where we 
may presume the rescords were made and kept in a slovenly manner. 
Under these circumstances I think the record offered as a judgment may 
be deemed sufficient. The sheriff's return under the attachment is that 
he levied on this land; there was a judgment by default, and on the 
writ of inquiry the jury assessed damages to 41 1. 2s. 6d. and costs. On 
this verdict we must take it that the court gave judgment, from that 
judgment a fieri facias issued, a sale took place under it, and the sheriff 
made a deed of conveyance for the lands in question to James Greenlee 
the highest bidder. The affidavit of Greenlee and the attachment are 
not shown, but we may reasonably presume they existed, from the pro- 
ceedings which have taken place in court afterwards, and which are 
now shown. For these reasons, I think the rule for a new trial should 
be made absolute. The other judges concurred. 

PER CURIAM. New trial. 

DEN ON DEMISE OF FRANKLIN V. TERRELL AND CAMP. 

A sale of land by the marshal for taxes, after a legal tender to the marshal 
by a part owner of all that was due, vests no title in the purchaser. 

EJECTMENT, tried below before Badger, J., at RUTHERFORD. 
The jury found a verdict for the plaintiff, subject to the opinion of 

the court on the following case: The land mentioned in the plaintiff's 
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declaration (of which the defendants are in possession) was granted to 
Mary Franklin, the elder, about 1780. On the death of Mary Franklin, 

intestate, the premises descended upon Mary, the lessor of the 
(284) plaintiff, Thomas Franklin, and others, children and heirs at  

law of the grantee. 
On 1 July, 1808, the marshal of the district of North Carolina con- 

veyed the lands to Camp for the sum of $2.38 that being the amount of 
tax due thereon by virtue of an act of Congress of 14 July, 1798, to sat- 
isfy which the land was sold. About one year previous to the sale for 
taxes Thomas Franklin, then a part owner of the land, made a legal 
tender to the collector of all that was due to the United States upon this 
land; the collector refused to receive it, and no demand was made of the 
tax until the sale of the land. 

Since the conveyance to Camp, Thomas Franklin and the other 
children and coheirs have released and conveyed their interest in the 
premises to the lessor of the plaintiff. 

I f  the court shall be of opinion that the defendant has a good title 
under the marshal's deed, then the verdict to be set aside and a nonsuit 
entered; otherwise, judgment to be entered upon the verdict for the 
plaintiff. The court gave judgment for the plaintiff, and defendants 
appealed. 

For the defendant it was argued that on a sale for taxes i t  was only 
necessary for the purchaser to show that the tax was unpaid, and that 
the sheriff had sold and conveyed. I t  is not necessary to show an adver- 
tisement. 

On the other side it was said that in every exercise of a naked power 
it is necessary that every circumstance prerequisite to the exercise of 
the power should precede it and the person claiming under it must show 
that it did precede it. I f  a party claim under the deed of a marshal 
selling for a direct tax, he must show every act in pais necessary to pre- 
cede such sale. The deed is not p r i m a  facie evidence that the land was 

subject to such sale or that the acts in pais which give validity 
(285) to the deed did exist. 4 Wheaiton, 79, and 5 ibid., 116, 119, were 

referred to. 

HAIL, J. I think there can be no reason in this case for granting a 
new trial. I t  is set forth on the record that a tender was made of the 
taxes due on the land; that tender, as to this question, was tantamount 
to a payment of them; and if no taxes were due, the marshal had no 
authority to sell. The consequence is that the deed executed by him is 
of no more validity that if it had been executed by any other unauthor- 
ized person; and in this opinion my brethren concur. 

PER CERIAM. No error. 
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CAMERON, CHAIRMAZV OF THE COUXTY COURT OF CUXBERZARD, TO THE USE OF 

THE TREASURER O F  PUBLIC BUILDINGS O F  THE COUNTY O F  
CUMBERLAND v. CAMPBELL AND @THERS.-F~ 'O~ Cumberland. 

Where the condition of a sheriff's bond was in these words, "That he shall 
well and truly account for and pay into the hands of the county trustee, 
for the time being, all such sum or  su~ms of money as may be or shall 
come into his hands, or which he ought to collect for the ues of the 
county; and in all things comply with the acts of the General Assembly in 
such case made and provided"; it was Held, that when the sheriff had 
received a part of the tax laid for the repairs of public buildings, the con- 
dition of his bond was violated upon nonpayment of it to the treasurer 
of public buildings, to whom, by the act of 1808, the sheriff is directed 
to pay it. 

THIS was an action of DEBT on the following bond: 
"Know all men, etc., that we3 John McRae, Robert Campbell, etc., all 

of Cumberland County, are held and firmly bound unto John Dickson, 
Esquire, chairman of the county court of Cumberland, in the sum of 
$5,000 currency, payable to the said chairman or his successors in office, 
to which payment well and truly to be made," etc. 

The condition of the bond was in these words, viz. : 
The condition of the above obligation is such that whereas the above 

bounden John McRae hath this day, by the justices of the county 
aforesaid been duly elected and appointed high sheriff of said (286) 
county: NOW, if the said John McRae shall well amd truly account 
for and pay into the hands of the county trustee for the time being ,all 
such sum or sums of money as may be or shall come into his hands, or 
which he ought to collect for the use of said cbunty, and in all things 
comply with the acts of the General Assembly in such case made and 
provided, then the above obligation to be void; otherwise, to remain in 
full force and virtue. 

The defendant pleaded that the conditions had been performed; and 
plaintiff, i n  his replication, assigned as a breach that John McRae had 
received $396 of the tax which had been assessed for the repairs of the 
public buildings of the county, and that the said sum was yet due to 
the treasurer of public buildings and not paid. 

To this replication there was a demurrer and joinder in demurrer. 
I t  was admitted by the plaintiff that the county trustee had received 

all the public money payable to him, unless he was authorized to receive 
the aforesaid sum of $396. 

The presiding judge overruled the demurrer and gave judgment for 
the plaintiff; and i t  was agreed between the parties that should this 
Court sustain the demurrer, then, to prevent circuity of action, the 
parties submitted a case similar in all respects to the foregoing except 
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that the breach assigned was the nonpayment of the $396 to the county 
trustee; and further, that should the demurrer in the first case be sus- 
tained, the parties agreed that the writ and declaration might be 
amended by substituting the name of the county trustee for that of the 
treasurer of public buildings. 

Gaston and R u f i n  for plaintiff. 
H o g g  for defendants .  

TAYLOR, C. J. The question presented in this case is, whether the 
breach is properly assigned in the declaration, in stating that the sum 
due has not been paid to the treasurer of public buildings. The defend- 

ants contend that the stipulation of the bond is that the moneys 
(287) collected by the sheriff should be paid to the county trustee, and to 

no other person; and that they as securities to the sheriff cannot 
be justly chargeable beyond or in  a different manner from their engage- 
ment. I n  1798 the Legislature, under a belief, as stated in the preamble 
of the act that there wals no law then in force to compel the sheriffs, or 
any other person'to give bond and sufficient security for the collection of 
the county and poor tax, passed an act, chapter 509, making it the duty 
of every sheriff thereafter appointed to enter into bond, with sufficient 
security, payable to the chairman of the court and his successor in 
office, for the due collection and accounting for the county and poor tax, 
as well as the public tax. When this act was passed there were in force 
three laws authoring the county courts to lay a tax for the purposes of 
the public buildings. By the Laws 1741, ch. 33, the tax was to be laid for 
two years, and to be collected by the sheriff in the same manner with 
all other public and parish taxes, and to be accounted for by him to the 
justices of the county court on oath. Viewing the first section of this 
act by itself, i t  would seem that this tax was only temporary, and to be 
laid at  once for two years. But the second section of the act removes this 
idea* for by that the justices are empowered to lay a tax of the same 
character, viz., a poll tax from time to time, as often as it might be 
necessary to repair or erect public buildings. This authority is repeated 
and confirmed by Laws 1795, ch. 433, by which the taxes are to be laid 
and collected annually. And by the same act a treasurer of public 
buildings is directed to be appointed, who, amongst other duties, is to 
call upon fdrmer commissioners who may have received moneys for the 
aforesaid purposes. From these two acts it results that i t  was the duty 
of the sheriff to collect the taxes for public buildings before 1798, and 

he was accountable for them to the county trustee by the express 
(288) terms of Laws 1777, oh. 127. I t  was probably intended by the 

act of 1795 before cited, to make him accountable to the treasurer 
of public buildings, but such intention is but obscurely expressed, and 
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could not safely be assumed. But i t  certainly would have been a less 
complicated mode of settlement than to make him first pay the county 
trustee, and then the latter the treasurer of public buildings. As to the 
construction of the act of 1798, i t  seems, from the second section, that 
the sheriff was to account with the county trustee and the wardens, 
because he is allowed the same commissions with them as in the settle- 
ment of his public accounts with the treasurer. The county trustee is in 
this act called, I believe for the first time, the county treasurer, but 
the former is evidently meant, because the same appellation is used in  
some subsequent acts in relation to duties exclusively belonging to the 
county trustee. The terms employed in the act, "county tax," ~ i g n i f y  
every sort of tax levied for county uses in  contradistinction to the taxes 
levied for the use of the State by the public revenue laws; and if the 
condition of this bond had been drawn in the verv terms of the act i t  
would certainly have bound the sheriff to collectYand account for the 
taxes laid for the public buildings. This brings me to Laws 1808, oh. 
755, by which the sheriff is again authorized to collect the tax for public 
buildings, and is for the first time made accountable to the treasurer of 
public buildings, against whom he is entitled to the same commissions 
as he was before against the county treasurer and county wardens. I t  
may be observed here, in passing, that the treasurer of ptblic buildings 
is contrasted with the county treasurer, by which i t  is plain that the 
county treasurer is meant by the latter. This act was in force when the 
bond was given, and for a long time previous, and it was in the power 
of any person becoming security for the sheriff, by an inspection of the 
law, to ascertain to whom he was accountable for this portion of 
the tax, and the extent of his liability. I t  was undoubtedly com- (289) 
petent for the Legislature to change from time to time the mode 
of the sheriff's accountability without impairing the force or effect of the 
bond required by the act of 1798; and the sheriff being liable to account 
for all he collected for county use3 i t  could be but a shadowy difference 
to the securities whether he were bound to pay i t  to the trustee and 
wardens, or a portion of i t  to the treasurer of public buildings. The 
breach must necessarily be assigned according to the truth of the case; 
and a bond conditioned to account with the county treasurer would not 
be forfeited by a failure to account with the treasurer of public buildings. 
But if the condition were to account generally, the breach would be 
properly assigned according to the manner in which the sheriff was liable 
by law; prout lax postulat. I f  the question, however, is considered on 
the words of the bond, they will, without any strained interpretation, 
provide for the case as it was intended by Laws 1808, oh. 755. The con- 
dition contains two distinct undertakings : the one is that the sheriff shall 
well and truly account for and pay into the hands of the county trustee, 
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for the time being, all such sums of money as may be or shall come into 
his hands, or which he ought to collect for the use of the county. The 
other is that be will in all things comply with the acts of the General 
Assembly in such cases made and provided. The first branch clearly 
provides for all the duties imposed on the sheriff in relation to the 
county trustee. Nothing could be added to it to make the obligation 
more distinct; i t  is complete in itself. I f ,  then, the second branch is 
construed to import only the same thing with the first, it would have been 
inserted in vain, and is insignificant and superfluous. Rut as the acts 
of Assembly prescribc other dutics to the sheriff, such as accounting with 
the county wardens and the treasurer of public buildings, if this clause 
be construed to embrace those dutics, it becomes useful and sensible; 

i t  would be against all just construction not so to construe it. 
(290) The word "such" I urderstand as relating to any act of Assembly 

making the sheriffs responsible for any portion of the county tax 
to any other person besides thc county trustee. From this reasoning i t  
seems to me to follow that it was the intention of the parties to enter into 
the bond prescribed by the act of 1798, but so altered in its phraseology 
as to provide for ihe changes in the sheriff's accountability which laws 
subsequently passed might have introduced. I think there should be 
judgment for the plaintiff. 

I~ALI,, J. The act of 1798, New Rev., ch. 509, prescribed i t  as a duty 
of sheriffs to enter into bonds with security for the due collection of 
the county and poor tax. The act of 1808, New Rev: ch. 755, authorizes 
and directs the sheriffs to collect the taxes for defraying thc expcnse of 
the public buildings, and to account with the treasurer of public build- 
ings for the same, and that they shall be entitled to the same commis- 
sions, and subject to the same rules, regulations, and restrictions in their 
settlement with the treasurer of public buildings as they are in their 
settlements with the county trustee. 

Taxes for public buildings are as much county taxes as any others 
that arc laid in the county for collection. And I think the Legislature 
intended that the bonds given by the act of 1798 should be a security, 
not only for county taxes which were then usually laid and collected and 
paid to the county trustee, but for any other county taxes which might 
afterwards be imposed, payable to the treasurer of public buildings. The 
condition of the bond is broad enough, I think, to cover the taxes now in 
question. Tt is that the sheriff shall "in all things comply with the 
acts of the General Assembly in such case made and provided"; and the 
act expressly directed the money in question to be paid to the treasurer 
of public buildings. I cannot but think that the bond covers the 
delinquency complained of. There was not more, difficulty in paying 
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the taxes to the county treasurer of public buildings than there (291) 
was in  paying them to the county trustee. I think the judgment 
of the Superior Court should be affirmed. 

HENDERSON, J. The material words of the sheriff's bond, on which 
this suit is brought, are that he "shall well and truly account for and 
pay into the hands of the county trustee for the time being all such sum 
or sums of money as may be or shall come into his hands, or which he 
ought to collect for the use of the county, and in all things comply with 
the acts of the General Assembly in such case made and provided." By 
the acts of 1808 the sheriff of the county is authorized and empowered to 
collect the taxes laid for the erection and repairs of the public buildings, 
and he is required to pay the same to the treasurer of public buildings. 
And in making the settlement, paying the money, etc., he is made subject 
to the same rules as in making his settlemnt with and paying the money 
to the county trustee. And it is further declared that he shall not be 
reglected sheriff unless he shall have produced the receipt of the treasurer 
of public buildings. As the words of the act are not imperative that he 
shall'collect, but only that he is authorized and empowered, some doubt 
may be entertained whether a bare omission to collect is a breach of 
official duty; but I think there can be none as to his not paying over 
money which he has actually collected by virtue of his office and not 
barely under color of his office. The act complained of is, therefore 
a breach of official duty; i t  is the withholding from the proper person 
money which came into his hands as sheriff. But i t  is said that this 
bond does not extend to this case, because the act of 1808 does not 
require that any bond should be given by the sheriff to discharge 
the duty authorized by that act, and that all the words of this bond 
are referable to other duties. I think the inference is not correct. . 

When an act of Assembly directs that all sheriffs, clerks, etc., 
shall give bonds for the faithful discharge of their duties, the (292) 
bond becomes atta~ched to the officer, and when afterwards new or 
other duties are attached to the office they become obligatory at  least 
on all future incumbents; and these official bonds embrace those new 
duties as well as the old. When the Legislature passed the act of 1808, 
it was unnecessary to declare that the sheriff should give bond for his 
performance of them, for i t  was secured by the official bond which by 
prior laws was attached to the office. To declare this again would be 
unnecessary. Where highly responsible duties are superadded, it might 
be prudent to increase the penalty of the bond. Had  this additional 
duty been added after the bond in question had been executed1 perhaps 
the securities might have reason to complain, for they might be willing 
to become responsible that their principal should perform all duties by 
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the laws imposed, and yet be unwilling to undertake for those imposed by 
after-made laws (if such be the fact, I beg to  be understood as express- 
ing no opinion). But such is not the case; no after-duty is imposed; for 
the sheriff was authorized to collect these taxes by prior laws. And if 
the b,are appointment to the office did not make this an official duty, but 
the official breach was in omitting to pay over the taxes after having 
collected them, it is to be remembered that they, his securities, afforded 

I t o  him the power of acting as sheriff; and should be answerable for all 
county moneys which he collected by virtue of his office, not barely under 
color of his office. 
PER CURIAM. Affirmed. 

Cited: Boger v. Bradshuw, 32 N.  C., 232; McKenzie v. Buchanan, 
51 N. C., 33; Wilmington v. Nutt, 78 3. C., 180; X. c., 80 N. C., 267. 

(293 
GILKEY v. DICKERSON. 

1. An execution binds property from its teste, so that no sale of i t  after execu- 
tion issues is valid against the execution. 

2. I t  is not necessary that  a sheriff should absolutely touch personal property 
or remove it  out of defendant's possession to constitute a levy; but the 
mere delivery by a defendant of a list of his negroes to the sheriff is no 
levy; though had the negroes been present, and had the plaintiff signified 
that he held them bound to answer the execution, and if no opposition 
was made to the sheriff's possessing himself thereof if he desired jt ,  i t  
would have amounted to a levy. 

THIS case was here 9 N. C., 341, On the new trial below before 
Badger, J., at RUTHERFORD, the case appeared to be this: 

The plaintiff on 19 September, 1820, bought certain slaves of one 
Alley for value and bonu fide, and took them into possession; and after- 
wards, on 7 October, 1820, the defendant (who was coroner of the 
county) levied on the slaves by virtue of an execution issuing from 
September Term, 1820, returnable March, 1821, at  the instance of the 
State Bank against Alley, took the slaves into his possession and sold 
them. 

The State Bank obtained its judgment at  March Term, 1820, for 
$2,130; a fi. fa. issued thereon to the defendant (Alley being then 
sheriff), returnable September Term, 1820, and tested of- March; the 
execution was returned by the coroner at  September Term without 
any indorsement thereon, when the clerk altered the teste and issued the 
same writ as an alias from September, 1820, to March Term, 1821, and 
it was under this last writ that the defendant levied and sold. 
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The plaintiff on the trial introduced Alley to show that a levy had been 
made on the first writ of fi. fa. to the value of the debt; Alley swore that 
the defendant in June, 1820, called on him and asked him for a list of 
property which he might sell to satisfy the execution, and Alley 
gave him a list of sundry negroes equal in value to the amount of (294) 
the debt, but these negroes were never taken into possession by 
defendant, and in September Alley carried them to Tennessee and sold 
them. 

There was no other act done by the defendant as a levy except taking 
the list as above stated. 

The presiding judge instructed the jury that there was nothing in the 
transaction between the defendant and Alley which amounted to a levy 
to discharge Alley; that the negroes which plaintiff had purchased were 
subject to the execution under which they were sold by defendant in  
Ootober, notwithstanding the sale to the plaintiff was fair and for full 
value; that the defendant w8s justified in selling them by his execution, 
and was entitled to a verdict. 

There was a verdict and judgment for defendant, and the case stood 
before this Court on a rule to show cause why there should not be a new 
trial. 

TAYLOR, C. J. I t  will admit of no doubt that the execution which 
issued against Alley bound all his property from its teste, which was in  
March, 1820; and notwithstanding a bonu fide sale of any part of it 
after that period to the plaintiff, i t  was still liable to be takefi in execu- 
tion. But the plaintiff alleges that a levy having been made of the negroes 
and property belonging to Alley of sufficient value to pay the balance of 
the debt, the two negroes now sued for were discharged from the lien 
and became a fair subject of private sale. The inference would be 
correctly drawn if a levy on sufficient property had in fact been made; 
bu2 i t  plainly was not made. I t  does not appear that the coroner ever 
saw the property, or might have seen it if he had desired. The delivery 
of a list merely, without some act on the part of the coroner amounting 
to an actual seizure, or sufficient at  least to vest a special property in 
him, so as to maintain trover against oKe who converted them 
before a sale cannot be deemed sufficient. Had  the property (295) 
been present when the list was delivered, and the coroner had 
signified that he held it bound to answer the excution, and there was no 
opposition to his possessing himself of it had he so desired, i t  would 
have amounted to a levy; for i t  has never been understood that actual 
touching the property was necessary, or that it must be removed out 
of the possession of defendant. 
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The law allows the sllcriff to take a bond for its forthcoming, and if 
he think proper to incur thc risk of leaving the property with the debtor 
without a bond hc is at  liberty to do so. The coroncr himself by not 
returning this levy seems not to have considered it as onc; and upon the 
whole thcre is no reason to disturb the verdict. 

HALL, J. I think the judgment given in the Superior Court was a 
correct one. I t  is not stated in the casc whether the alias fi. fa. bore 
t ~ s t e  before the purchase made by the plaintiff or not; but the alias was 
a contirluancc of the first f i .  f a ,  and no position is better founded than 
this, that an execution hirids the property of' the defendant before i t  is 
levied so as that no sale or disposition made of it by him is valid against 
such execution. I t  is also true that if the sheriff levies upon property 
suficient to satisfy the debt, that property must be accounted for before 
other property of the defendant is liable. Cut in this case the negroes 
which thc dcfcndant gave the coroner a list of wcre not levied upon by 
him or taken into his possession; giving such teste was not a levy. I, 
therefore, think judgment should be given for the defendant. 

HENDERSON, J., was of this opinion also. 

PER CURIAM. No error. 

Cited: Palmer v. Clarke, 13 N.  C., 357;  Clifton v. Owens, 170 N. C., 
611. 

BECKERDITE v. ARNOLD. 

A justice's execution binds chattels from its teste. 

T n o v n ~ ,  tried before Norwood, J., a t  RANDOLPH, brought to re'cover 
the value of a mare, and the facts on the trial below appeared to be 
these: The plaintiff purchased the mare of one Dockery on 2 or 3 
October, 1822, and the defendant who was a constable, afterwards 
levied on and sold tho mare by virtue of an cxccution from a justice 
of the peace against Dockery, dated 1 Octobcr, 1822, which came to his 
hands before the sale by Dockery to the, plaintiff. 

I t  appeared also that the judgment. against Dockery was obtained 
in thc name of Lamb to the use of Pierce on 19 January, 1822, and 
that execution was stayed thereon by Lamb. I t  was held by Norwood 
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J., on the trial below, that the justice's execution bound from the 
levy, and not from the teste, and from the judgment rendered de- 
fe~ndant appealed. 

J .  Martin for the appellant. 

TAYLOR, C. J. N O  difference exists between the lien of a fi. fa. 
issuing from a magistrate and one from a county or Superior Court, 
so fa r  as they regard chattels. Both-bind the property from the 
teste, which, with respect to a justice's execution, must be understood 
the date of its issuing. The axthority of the officer is in both cases 
equally complete to levy and sell the property by virtue of the 
execution, and no further act is required to confirm or validate (297) 
it. But the execution of a magistrate binds land only from 
the levy, because the authority to the constable is but conditional and 
qualified; he can only levy upon land for want of goods and chattels 
to satisfy the execution, and because after the levy so made he has no 
authority to sell, nor is any authority communicated by the same ex- 
ecution, but a return of the levy is to be made to the justice, and by 
him to the county court, by whom alone the order to sell land can be 
made, and by the sheriff alone can the order be executed. The only 
operation of the first execution, therefore, is to create a lien upon land 
by virtue of the levy; when that is done i t  has discharged its office, 
and hence i t  has been repeatedly decided that land is not bound in such 
an execution before the levy, for at  the teste of the execution it is con- 
tingent whether the land will be liable or not. This partial and uncer- 
tain effect cannot be predicated of a fi. fa. against chattels and there 
is consequently a difference in the respective liens. 

HALL, J. I t  seems that the execution was in  the hands of the con- 
stable, who is also the defendant, at  the time wheln the plaintiff pur- 
chased the property in question of the defendant in the execution. 
T therefore think that the execution was a lien on the property, so 
as that the defendant in the execution could not dispose of i t ;  and that 
the defendant in this case, being the constable, was in the discharge 
of his duty when he levied upon i t  and sold it. I think there should 
be a new trial. 

And of this opinion was Judge HENDERSON. 
PER CURIAM. New trial. 

Cited: Deav'er v .  Rice, 20 N. C., 569. 
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Woon v. BULLOCK. 

A Yeme sole makes a will, marries, and survives her husband; the will is 
good." 

THIS was an  issue, will or no will, and on the appeal of the de- 
fendants stood before the court on a rule to show cause wherefore a new 
trial should not be granted. The facts are that Mary Wood, then 
Mary Spruill, on 26 November, 1818, duly executed the paper-writing 
offered as a will in the presence of two witnesses, and placed it in 
the hands of Popleston for safe keeping; that afterwards Mary Spruill 
intermarried with Wood, and previous to her marriage executed a 
settlement, conveying all her estate, real and personal, to trustees; 
Wood died, leaving his wife surviving him, and the trustees after his 
death reconveyed the estate to the wife. The will continued in the 
hands of Popelston uncanceled until the  death of Mary Wood; and 
the said Mary, after the death of her husband, and after the recon- 
veyance of the estate to her by the trustees, told Popelston to take care 
of the paper, for she wished i t  to stand as her will. 

The court below held that the marriage settlement was a revocation 
of the will, and that i t  could not be republished by par01 so as to pass 
the real estate, but that her declaration to Popleston amounted to a 
republication as to the personalty, if i t  were so intended. 

HALL, J. If a will be ma~de before marriage, and the wife survive 
the husband, is i t  a republication? I t  is not to be controverted at the 
present day that the marriage of a ferne sole is in  law a revocation 
of a will made by her. Loe v. Staple, 2 Term, 684; though it is 
to be remembered that the reason of this rule is not, as has been 
sometimes supposed, an incapacity of the ferne to make a will arising 

from the state of converture. The rule proceeds on a well- 
(299) known maxim of the common law, which, deriving no support 

from the artificial refinements of technical reasoning, carries 
at  once conviction to the understanding by the simple force of reason 
and truth. The truth is that, as a will is ambulatory, in other words, 
as i t  may be altered or revoked to the very last moment of the testa- 
tor's existence, there must not only be a capacity to demise at the 
time of making, but also a t  the time of consummating the will, viz., 
a t  the death of the testator. Now, as the wife could not control her 
property after marriage, no matter what events might render it 
necessary, there is a propriety in annulling entirely any distribution 
made of her property; lest if supported or not annulled it might con- 

"Otherwise now by Revisal, 3116.-AXNOTATOR. 
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Woon u. BULLOCK. 

traven6 her wishes in  its subsequent disposition founded on events 
arising during coverture; for if there be reason in  permitting a 
f e m e  sole to exercise her understanding in  making or altering a will, 
equal reason is there that when the law declares that by marriage 
she has technically lost understanding, if I may so speak, to make or 
alter a will, she shall not be prejudiced by an adherence to that 
already made; she shall be intestate. 

But the question now presented is not as to the effect of marriage 
on the will of a ferne sole, but as to the effect produced by her surviving 
her husband, having made a will durn sola; and it must be confessed that 
contradictory opinions have been given on the point. I n  its investiga- 
tion, while I readily admit the propriety of the rule stare decisis, 
I would yet respectfully examine and weigh the reasoning advanced 
in support of the different opinions. 

I n  support of the idea that the will is effectually and complete13 
revoked by marriage so that survivorship of the wife does not re- 
publish it, the reasoning, when condensed, appears to be as follows: 

I t  is essential to the nature of a will that i t  should be ambulatory 
and liable to be altered or revoked a t  any period during the life of 
testator. A woman by marriage disa~bles herself from making, 
altering, or revoking a will, and therefore upon marriage the in- (300) 
strument needs one essential characteristic of a will, viz., lia- 
bility to alteration or revocation, and, of course, must cease to be 
a will; and having once ceased, continues to be no will, whether the 
wife survive or not. 

This argument, in fact, begs the question; it is founded on a fallacy; 
i t  assumes that because at  one period, viz., during coverture, it loses 
the character of a will, i t  loses it at  another period, viz., after 
coverture has ceased. Now, the very question in controversy is whether 
the paper is to be construed in the same light dur ing  coverture and 
a f t e r  coverture. I t  is an admitted point that during coverture the 
will is revoked, and the reason has alre'ady been assigned; but that 
reason can apply with no propriety to the paper after the coverture 
has ceased. The truth is that the argument above can never prove 
more than that during coverture the will is revoked, and if the wife 
dies during coverture she dies intestate. But the ground taken in 
it really supports the idea that the will is established again by the 
survivorship of the wife; for i t  is said that the will is ambulatory; 
this is true, and this character belongs to i t  until testator's death. 
I f ,  then, during testator's life its ambulatory character should be 
suspended,  not destroyed, by a technical reason, viz., that the wife 
has no will because of coverture, i t  would seen1 that when this tech- 
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nical reason was removed by husband's death, i t  should again be ambu- 
latory on the obvious principle tha~t cessante ratione, cessat e t  i p sa  lex. 

Again, the case now before the Court serves to illustrate the ground 
on which, in one class of cases, the survivorship of the wife gives 
validity to her will made durn sola; I mean that class in which no 
change in  testator's situation has been produced by marriage. Thus 
we see Mary Spruill, while sole, selecting the objects of her benevol- 
ence and distributing her bounty among them. I n  this act she has 

furnished conclusive evidence that in the situation in which 
(301) she stood when unmarried she desired to make such and such 

a disposition of her estate. We find her years afterwards in 
precisely the same situation. The law will scrupulously respect her 
desires in  disposing of her property, as it will those of every person, 
provided the ceremonies required in declaring those desires be complied 
with, and i t  is unwilling that she should die intestarte. I s  it not a 
very fair, nay, the only rational, presumption that, as under certain 
circumstances she devised or bequeathed in one way, that under pre- 
cisely the same circumstances she would wish to make precisely the 
same disposition of her effects, more especially as a contrary desire 
might so easily have been expressed by a new will, and as the inten; 
tion not to die intestate under these circumstances has so plainly 
been expressed by the will already made? 

An attempt has been made thus far to consider the question without 
reference to authority; but this is not wanting in support of the 
position that upon the death of the husband the will is republished. 
A leading and very early case in which the subject is referred to is 
B r e t t  v. Regden ,  Plowd., 343a, in which i t  is thus put :  A f e m e  
sole makes her will on 1 May, and gives land thereby, and afterwards 
on 10 May she takes husband, who dies on 20 Nay, and afterwards 
the woman dies on 30 May; the devise is good, and yet, if it should 
be, considered according to the time of the date, the will would be 
countermanded by the espousals; but i t  is not so, for i t  does no t  t a k e  
effect u n t i l  h e r  death ,  at which time she was discovert,  as she was at 
the time of making the will, and the intermarriage shall not counter- 
mand that w h i c h  was  of n o  e f fect  in her  l i fe t ime.  The reason, viz., 
that a paper, which must owe its validity to the death of its maker, 
and during his lifetime is of no effect, cannot be affected by any 
circumstances arising before it is of effect, is to my mind unanswerable. 
This respectable authority is sustained by Godolphine,  Orph. Leg. fo., 
29, sec. 1, and Forse v. H a m b l i n g ,  4 Coke, 61; to which I would add, 
that without intending to quote the book as an authority, for it is 
but a compilation, though a most respectable one,-the same doctrine 
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is laid down by Cruise, title Devise, ch. 6, see. 47. I am therefore of 
cpinion that the will of Mary Wood, made when she was Mary 
Bpruill, is good and effectual to pass both realty and personalty, and 
that a new trial should be granted. 

HENDERSON, J. This is a question on which the elementary writers 
differ, and I cannot find a single common law adjudication on the point. 
We must, therefore, resort to first principles to decide the case. A 
last will being in its nature revocable and ambulatory, and being sup- 
posed to contain the last wishes of the maker as to the disposition of his 
property after his death, requires that the maker should be a free agent, 
not only at  the time of making the will, but also at the time of death; 
otherwise, the power of revocation, which is incident to the very nature 
of a will, could not be exercised. But I can see no reason why this free 
agency should continue uninterrupted from the making to the time of 
death. I think the reason of the thing is answered if i t  existed at the 
time of death, and that a temporary want of free agency, such as is 
effected by the marriage of the maker, being a feme, operates only as a 
suspension and not as a revocation. If she dies during the marriage, 
the will is considered as revoked, for if she had desired to revoke it she 
had not a free will to do i t ;  the law, therefore, does it for her. But if 
she survives her coverture, and does not revoke it, there is no necessity 
for the law doing it, for had she desired it she could have done it her- 
self, marriage in this respect operating like captivity. And it seems 
agreed by all that if a person makes a will and is after taken captive, 
i t  operates only as a suspension of the will, and if the maker dies in 
captivity the will is revoked, but if he regains his liberty it sets 
up his will again without any republica~tion. But it is said that (303) 
marriage is different from captivity, because it is voluntary and 
captivity involuntary. ?t is true, there is that difference; but I cannot 
see that different results, not connected with the question whether the 
situations were voluntarily or involuntarily assumed, should be drawn 
from it. I f  the want of the power of revocation was inflicted as a pun- 
ishment for crime. then it would be all-important to make this differ- 
ence in the results; but we know that: it is not. The want of that power, 
to wit, of revocation, arises from want of free agency in both cases; and 
i t  is, I think, restored by the restoration of free agency in both cases. 
This case has also been com~ared with revocations? or rather ademp- 
tions, by a feoffment or grantof the lands devised, although the devisor 
takes back the same estate in the lands. The cases, I think, are very 
unlike each other. A devise of lands is looked upon as a conveyance, 
not as a testament is in  the civil law, an appointment of an heir; there- 
fore, a person must have that which he devises, as he must have that 



I N  THE SUPREME COURT. [ l o  

which he grants, and there can be no estoppel i n  wills as in  deeds, by 
which the devisee could take as in case of a deed, for estoppels operate 
only where there are parties, and there are no parties in a will. The 
will being ambulatory and revocable, it is necessary that the devisor 
should not only have the power to devise, that is, to grant when he 
makes his will, but that he should have the uninterrupted power up to 
the time of his death: by power here I mean ownership in  the land. I f ,  
therefore, he disposes of the land, the will is revoked, because he has not 
the thing which is attempted to be granted; and being revoked, a repur- 
chase of the land does not set up the will again, for that can be done 
only by republication, and a rkpurchase beara no analogy to a republi- 
cation. The will in such case is revoked, not because the devisor in- 

tended to revoke, but because he had not the power to devise, to 
(304)  grant, for he could not grant that which he had not. The revo- 

cation, therefore, in such case is not dependent on free agency; 
for if in the same conveyance devisor takes back the same estate, yet it 
is a revocation, which shows that the revocation does not depend on 
intent. I have used the term revocation in deference to authority, but 
it is rather an ademption, and, therefore, I have not noticed the mar- 
riage settlement; for no question growing out of it can arise upon the 
probate of a will, and can only arise in contracts about the property 
devised between the heir and devisee. I, therefore? think that the testa- 
trix, being unmarried a t  the time of making her will and a t  the time 
of her death, the will is a good one, that is, not revoked. For  these 
reasons I am of opinion that a new trial should be granted. 

TAYLOR, C. J., dissentiente: . Whether the will of a woman is revoked 
by her subsequent marriage is a question which does not seem to be 
considered a? settled by any series of adjudications, and on which I 
must be guid3d by the best light I can obtain. The law is thus far  
certain, that a woman's marriage alone will be a countermand of her 
will if she dies in her husband's lifetime. Coke's Rep., 41. The reasons 
given in  that case by the Court were that the making a will is but the 
inception of it, and i t  does not take effect till the death of the devisor; 
but i t  would be against the nature of the will to be so absolute that he 
who makes it, being of good and perfect memory cannot countermand 
i t ;  and, therefore, the taking of a husband shall be a countermand at 
law. (2)  That it would be mischievous to women if their wills after 
their marriage were to stand irrevocable. And this they must be, unless 
the marriage was a revocation; for the law will neither allow a will to 
be made nor revoked by a ferne covert, because both might then be done 
by the constraint and coercion of the husband. I n  the argument of that 
case a dictum of Manwood was cited from Plowd., 343, that if ai 
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f eme  sole make her will on 1 May and give land thereby, and (305) 
afterwards on 10 May she takes husband, who dies on 20 May, 
and the woman dies on the 30th, the devise is good, for i t  could not take 
effect until her death, at which time she was discovert,  as she was at  the 
time of making her will, and the intermarriage shall not countermand 
that which is of no effect in the lifetime of her husband, which proposi- 
tion was not denied. But is i t  not an answer to this that the very 
nature of a will requires that it should be ambulatory and within the 
power of the testator to revoke at any time during his life? I t  was said 
in  Coke's Rep. that it is against the nature of a will to be so absolute 
that he who makes i t  cannot revoke it. Now, a woman by marrying dis- 
ables herself from making any other will, or altering or revoking the 
old one; so that the marriage destroys the esserttial qualities of a will 
made before, and must, therefore, in consistency of reason, render i t  void. 
I n  2 P. Wms., 524, the chancellor says that a woman's marriage alone 
was a revocation of her will; and in 2 B1.1 449, the same proposition is 
laid down in the same unqualified manner ; but, as both these opinions 
are founded upon the case in Coke, they ought perhaps in  fairness to be 
restricted to the case of the woman dying during coverture. There is 
no positive opinion pronounced on the question in Doe v. Staples ,  2 
Term, 684, but the language used by the Chief Justice strongly indicates 
that, in his opinion, a will revoked by the marriage of a woman would 
not be restored by the wife's surviving the husband. His  words are:  
"The will of a woman made before coverture ceases to be her will after- 
wards, because i t  is of the essence of a will that it should be valid during 
the remainder of the testator's life. Therefore, generally speaking, the 
will of a woman ceases to have any operation after she becomes covert." 
H e  does not say, "during the coverture" nor does he add, "if she dies 
during coverture." The reason he gives for the revocation ex- 
cludes the implication of revival1 by the death of the husband; for (306) 
if i t  be essential to a will that it should be always valid, which 
i t  evidently is not during coverture, because not revocable, i t  folIows 
that marrage works a total destruction of the instrument. The dictum 
of Jlannuood is cited 4 Cruise, 105, who also refers to 2 Brown, 534; but 
what is said in the latter case extends the doctrine no farther than the 
case in Coke, viz., that a will is revoked by the subsequent marriage; 
and I incline to think that the case in Brown was quoted, not in support 
of Manwood ' s  d ic tum,  but to open the subject more fully to the reader. 
I n  Gilbert's Law of Devises and Revocations the case is cited from Coke 
as containing the law on the question, and no notice is taken of Plowden? 
which, in a writer of so much judgment, would scarcely have happened if 
he believed that a will was revived by the death of the husband before 
the wife. He reasons with his usual strength that the will is counter- 

167 



I N  T H E  SUPREME COURT. [ l o  

manded by the marriage, lest she should be influenced by her husband 
after the coverture to revoke or let i t  stand, as it best answered his in- 
terest, and if he found it his interest to keep it on foot there it is pre- 
sumptive evidence he would not suffer her to revoke it, which is con- 
trary to the nature of wills, and which are ambulatory till the testator's 
death. Another writer on the subject lays down the rule to be that the 
subsequent marriage of a single woman shall revoke it, nor shall it be 
revived by the.death of the husband. Toller, 10. Two other writers of 
reputation who have lately examined the subject conclude that the 
weight of authority as well as principle seems to be against considering 
a will revoked by marriage as restored to its operation by the death of 
the husband before her. 1 Roberts on Wills, 326; Roper on Rev., 18. 
The d i c t u m  of Manwood is stated only by counsel in arguing, and, though 
not denied, is not of equal authority with a decision on the very point, 

and this was made in Mr. Lewis's case, viz., that a will made by a 
(307) woman before ma~rriage is so totally revoked by her marriage that 

i t  cannot revive on the subsequent death of her husband. 4 Burn's 
Eccl. Law, ch. 47. This decision is entitled to much respect, on account 
of its taking place in the Court of Delegates, which is a supreme court 
of appeals in testamentary questions, and is composed of an equal num- 
ber of common law judges and of persons skilled in the civil and canon 
laws. Upon the strength of this case, and the other opinions of learned 
men which have been noticed, I feel bound to decide that the will in 

- this case was revoked by the marriage. 
The next question is as to the republication. By the act of 1784, no 

provision was made requiring the revocation of a devise to be in writing, 
and the decisions of the Court' were that a revocation by parol was valid. 
To avoid the mischief likely to be produced by setting up such revoca- 
tions, the act of 1819 was passed, which is nearly a transcript of section 6 
of the Statute of Frauds and Perjuries, adapting i t  .to the law pre- 
viously in force here for the execution of wills. Since this act, devises 
of land can only be revoked by some other will or codicil in writing, or by 
canceling, etc. Nor can a will of land once revoked be republished by 
parol evidence; but, with respect to personal estates, the common law 
does not seem to have undergone any alteration in England, and they 
may still be republished by parol. There is, however, a difference be- 
tween our act of Assembly, relative to the revocation of wills of personal 
estates, and the Statute of Fraud and Perjuries. By the latter a will of 
personalty in  writing may be repealed by a nuncupative will, if it be 
committed to writing in the testator's life, and afterwards read to him. 
and allowed and proied so to be by three witnesses at  least. Section 22: 
But by our act no will in writing, passing a greater estate than £100, 
shall be revocable otherwise than by some other will or codicil, which is 



N. C.] DECEMBER TERM, 1824. 

sufficient in law to pass a personal estate of greater value than £100. 
A question would then arise, whether a will of personals which 
cannot be revoked but by one of equal solemnity can, atfter a revo- (308) 
cation, be republished by parol. This is worthy of consideration; 
but as this case does not state the fact that the will did pass a personal 
property of greater value than £100, the question is not directly pre- 
sented. Therefore, upon the facts as stated, my opinion is that the will 
is republished as to the personal estate. 

PER CURIAM. New trial. 

WILLIAMS V. AVERITT AKD OTHERS.-FI'OII~ Washington. 

I t  is altogether descretionary with a judge below to receive further testimony 
after the argument of a case to the jury, and this Court will not, in gen- 
eral, disturb the exercise of such discretion; but in a case in  which the 
rejection of further testimony below produced peculiar hardship, and was 
founded on the authority of a prior case similar in  i ts  facts, in which 
the rule as to discretion was not correctly laid down, and in which i t  
had been held imperative on the judge to reject the testimony, this 
Court granted a new trial, because the prior case had prevented the exer- 
rise of any judicial discretion in  this instance. 

TRESPASS for beating a slave, the property of the plaintiff. 
On the trail below the plaintiff proved the beating, and defendants 

said they had no testimony and disclosed no ground of defense. The 
case was put to the jury, and argued by the plaintiff's counsel as a ques- 
tion involving solely an inquiry into the amount of damages; and after 
his argument, the defendants' counsel objected that the plaintiff had 
neither shown property or possession in the slave, and in argument in- 
sisted on this as a defense. The counsel for the plaintiff then moved 
that he might be allowed to introduce one of the witnesses before 
'examined, by whom he could prove an undisputed title to and (309) 
possession of the slave in the plaintiff, and that neither the defend- 
ants nor any other person claimed title, or possession against the plaintiff. 
The witness on his examination had not been asked any question as to 
title, property, or possession. The court refused to allow the witness to 
be examined to that point, and the plaintiff submitted to a nonsuit. The 
case stood before this Court on a rule to show cause why a new trial 
should not be granted. 

Hogg ifi support of the rule. 
Rufin contra. 
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HALL, J. I t  is evident that the merits of this case were not before 
the jury, and it is more than likely that the decision in Kel ly  v. Good- 

bread, 4 N. C., 468, was the cause of it. I t  is very true, as is 
(310) said in that case, that permission to receive testimony will always 

be granted or withheld according to the nature of the action, the 
conduct of the parties, and the necessity of receiving further evidence for 
the advancement of justice. I n  that case it might be said that i t  was a 
hard and penal action, but nothing is alleged against the demeanor and 
conduct of the counsel, and as the law gave the action, the evidence 
offered to be given was indispensable for its support. For  the same 
reason, the counsel for the plaintiff could have had no reason for with- 
holding it. I t  was owing, no doubt, I think, to an oversight, of which 
those most attentive will sometimes be guilty. I confess I am not 
altogether satisfied with that case. I n  this case, which is very much 
like it, the attention of the parties ligitant seems to have been called to 
the main point in dispute, namely, the abuse which it was alleged the 
negro received, the counsel for the plaintiff supposing that title in 
the plaintiff was admitted or not disputed. Nothing is alleged against 
the fair conduct of the counsel of the plaintiff. As the testimony as to 
title was all important to support the action, there should have been no 
inducement to keep it back. I t  must be attributed to inattenion. But  
the loss of the suit is too great a penalty to be inflicted for it, even on 
the counsel. But this is not all; it spends its force upon the innocent 
client, at  whose door there rested no fault. I attribute no blame to the 
defendant's counsel when I say that it is more than likely that the 
objection would have been made before the plaintiff's counsel made their 
opening speech, had they not waited until after i t  was made for the 
purpose of using it as a barrier against the introduction of testimony 
which the plaintiff's counsel had i t  in his power to offer. (I cannot 
bring myself to doubt but that the rule for a new trial ought to be made 
absolute, and I do i t  with the less regret because I think the error was 

the consequence of one committed in this Court, for which I am 
(311) as reprehensible as anybody else.) I cannot see that Ar~nstrong. 

v. Wright,  8 N. C., 93, has any direct bearing upon this case. I11 
Parish v. Fite,  6 N .  C., 258, evidence was received after the jury had 
retired from the bar under peculiar circumstances. At the same time 
that I say that a new trial ought to be granted in this case for the 
reason before given, namely, that the judge was influenced by the case 
of Kel ly  v. Goodb~ead, s u p ~ a ,  I wish i t  distinctly understood that I 
would not be for granting a new trial had the decision in that case 
never been made; because I hold that it is altogether discretionary with 
the presiding judge to receive testimony in  such cases or not. H e  will 
be governed by many circumstances which it is not in the power of this 
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Court duly to appreciate. The objection I have to the decision in Kelly 
v. Goodbread is that the Court undertook to decide that the judge in 
that case had done right in rejecting the evidence, when I think they 
ought to have said i t  was discretionary with the judge to reject i t  or not, 
as appeared to him to be right. For  that reason I am for granting a 
new trial in this case, which I would not do did I not fear that case 
was considered by the judge as imperative when he rejected the evidence 
i n  this case. 

The CHIEF JUSTICE concurred. 

HENDERSON, J., dissented, but gave no reason. 

PER CUEIAM. New trial. 

Cited: 8. v. Rash, 34 N. C., 386. 

HARRIS AND OTHERS V. COLTRAINE. 
(312) 

When a party appeals from the decision of the county court laying off a road 
over his lands, and the Superior Court lays it off as the appellant wishes, 
the appellant shall not pay the costs of the petition. 

APPEAL at RANDOLPH from Norwood,  J., giving costs against the 
defendant under the following circumstances : 

Harris and others were petitioners to the county court of Randolph 
to grant to them the privilege of making and keeping up a road as a p;b- 
lic highway in the county. A jury was directed to view and lay off the 
road as prayed for, and assess the damages which might accrue to the 
owners of the land over which i t  might pass, and to repork This jury 
laid off the road so as to intersect diagonally the defendant's plantation, 
and assessed his damages at $12.50. When the jury reported, the defend- 
ant opposed unsuccessfully the confirmation of the proceedings of the 
jury, and appealed to the Superior Court. I n  the Superior Court the 
report was set aside, and a new jury ordered to view and lay off the road, 
who followed the road as laid off by the first jury, and assessed defend- 
ant's damage to $20. Upon the return of this jury i t  appeared satisfac- 
torily to the court that unnecessary injury was done to the defendant's 
inclosures by the road as laid out, and that i t  might be made between the 
points desired without an increase in  distance of more than two rods by 
touching defendant's lines without passing through the inclosures ; where- 
upon a third jury was ordered to lay out the road with as little prejudice 
as possible to inclosures. 
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The report of this jury was not opposed by the defendant, and was 
confirmed, and the court gave judgment that the petitioners should 
recover their cost. 

Haywood for appellant. 

(313) HALL, J. By the act of 1813, New Rev., ch. 862, an appeal 
is given to any person who may be dissatisfied with the judgment 

m g  a new of the county court, on a petition filed for the purpose of ha1 ' 
road laid out, and the appeal is subject to the same rules and regulations 
as appeals are subject to in other cases from the county to the Superior 
Courts. 

I n  this case the judgment of the Superior Court was very different 
from that given by the county court. The road established merely 
touched the line of the defendant, instead of going through his land; 
and to have the road laid out in this way was the object of the appeal by 
the defendant. And in that object he has succeeded. Therefore, I 
think he ought not to be subjected to costs, but the judgment of the 
Superior Court ought to be reversed, and the costs paid by the peti- 
tioners. 

PER CURIAM. Reversed. 

LANGLEY v. LANE. 

To a s'ci. fa, against bail i t  was pleaded that the principal had been taken by 
a ca. sa., and had availed himself of the act of 1820 for the relief of honest 
debtars, and had been legally discharged. The plea was held bad on 
general demurrer, because i t  did not show the court's jurisdiction in the 
discharge, nor did it  show that it  was during the continuance of the act 
of 1820, nor did i t  specify distinctly the kind of discharge relied on, 
which untler a ca. sa. might have been in two modes. I t  was also held 
bad because i t  did not show that  the creditor had notice. 

APPEAL from Norwood, J., at RANDOLPH. 
Sci. fa. against bail. The only question involved in  this case arose 

upon a plea by the bail and demurrer thereto. 
The bail pleaded that the principal, since the contracting and exist- 

ence of the debt for which he was sued and for which defendant had be- 
come bail, had been taken upon several writs of ca. sa. at the instance of 
Gilbert Roy and others; and had, since the contracting and existence of 

said debt, availed himself of the provisions of an act of the Gen- 
(314) eral Assembly entitled " ~ n ' a c t  for the relief of honest debtors," 

passsed in 1820, and has been legally discharged from the said 
writs of ca. sa. Demurrer and joinder. 
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The court below, Norwood ,  J., presiding, sustained the demurrer, 
and defendant appealed from the judgment rendered according to sci. fa. 

Huywood  for appellee. 

TAYLOR, C. J. The defense relied upon in this case must (315) 
necessarily be pleaded specifically, for there is no provision in the 
act to authorize the defendant to give it in evidence on the general issue. 
Although the ancient strictness of pelading is dispensed with in our prac- 
tice, yet when the defects of a plea are submitted to the consideration of 
the court upon a demurrer, they can be decided on only acccording to 
the principles and rules of pleadings, and these are less rigorous when 
applied to a plea of this sort than to most others; for if enough is set 
forth in the plea to show that the court had jurisdiction for the subject- 
matter, and tha~t they discharged the insolvent, everything will be in- . ~ 

tended in support of their judgment; and they will be presumed to have 
judged right, unless the contrary appears from the record. But this plea 
is substantially defective in not setting forth matter sufficient to show 
that the court could entertain jurisdiction of the subject. Laws 1820, 
ch. 1067, authorizes a discharge as an insolvent only in those cases, 
wherein the defendant is arrested after 1 January, 1821, and as this act 
was repealed at  the ensuing session of the Legislature, no person could 
be properly discharged but during the time while it continued in force. 
The plea only states that the principal was discharged since the con- 
tracting and existence of the debt sued for;  but it ought to be distinctly 
set forth that he was arrested and discharged at a period while the act 
was in force; otherwise we cannot perceive that the court had any juris- 
diction of the matter. I f  this essential circumstance appeared in the 
plea; it would be unnecessary to state the other facts leading to the dis- 
charge, for we should be bound to presume that in ordering the dis- 
charge the court acted properly. I t  is a rule in pleading that 
every plea must be so pleaded as to be capable of trial, and, (316) 

a therefore, must consist of matter of fact, the existence of which 
may be tried by a jury or its sufficiency as a defense may be determined 
by the court on demurer, or of matter of record which may be tried by 
the record itself. 1 Chitty, 520. I f ,  therefore, a fact be complicated 
with matter of law so that it cannot be tried by either court or jury, it 
is bad. The plea states that he was legally discharged from the arrest; 
but this cannot be tried by the jury, nor can the court determine whether 
he in fact was discharged, and the plea should have stated the material 
facts which preceded the discharge. The plea is also exceptionable in 
not specifying distinctly the discharge relied upon, for the act makes it 
lawful for the sheriff to discharge from the ca. su. upon a bond being 
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tendered (section I), which would be a legal discharge in addition to 
the one under section 4, upon the oath being administered. As it is a 
natural presumption that the party pleading will make as favorable a 
statement as possible for himself, i t  is a rule of construction that a plea 
which has two intendments shall be taken most strongly against the 
defendant. Co. Lit., 303b. Without noticing the other defects in the 
plea, i.t appears to me that these are so substantial as to be availed of 
on general-demurrer, which ought, therefore, to be sustained and judg- 
ment rendered for the planitiff. 

HALL, J., assented. 

HENDERSON, J. After making every allowance growing out of our 
loose manner of pleading, which we are almost compelled to make in 
order to reach the justice of the case, I believe this plea cannot be sup- 
ported; for as every fact necesssary to create the charge must be sub- 
s tant ial ly  stated in the declaration, so the plea must in substance contain 
every fact necessary to create or form t h e  discharge. The defect is 

thait the plea does not state that this creditor had notice. Possi- 
(317) bly every other defect might be gotten over. I n  strictness the 

plea should state when and show how he was discharged; the  t i m e  
w h e n ,  that i t  might be perceived that it was at a period when the act of 
1820 was in force, for i t  was repealed in  1821; and t h e  manner  how, 
that the Court might see, by comparing i t  with the provisions of the act, 
that i t  was within these provisions. But i t  only says that he was duly 
discharged under the act. This mode of pleading draws the examination 
of the law from the court to the jury, but upon the trial of the issue in  
supporting the averment duly discharged the points would come under 
examination, and the court could instruct the jury upon the law of the 
case. But, sitting in a court of original jurisdiction, I would prefer 
awarding a repleader that the facts might be stated; but this Court, as a 
revising court, cannot award one, that being matter of discretion; and 
we have no control over the discretion of the court below; we must take 
the record as we find it. The want of this power might possibly induce 
the Court to support the plea if there were no other defects. But I 
cannot see how the want of notice can be gotten over; for the principal 
may be very properly and duly discharged from an imprisonment at the 
instance of another creditor to whom he had given notice, and yet the 
discharge affect not the rights of this creditor. For  on that fact, to wit, 
notice, depends the efficacy of the discharge as to this creditor. By the 
express provisions of the act the plea may, therefore, be true in  every 
part, and the utmost extent be given to the meaning of the words duly 
discharged under the act, and yet not in the least affect the rights of this 
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creditor. I f  the fact be that he had notice, the defendant should have 
moved in the court below to be permitted to amend his plea to replead, 
and leave would have been granted, even after argument of the demurrer 
upon terms, or at  any time while the record was under the control 
of the court. The demurrer must be sustained, however reluc- (318) 
tantly, and judgment given for the plaintiff. 

PER CURIAM. Affirmed. 

THOMPSON v. HODGE'S. 

1. ~itness 'es should swear to their attendance at each term, and the ticket 
should state the number of days attendance at each term. 

2. A witness who attends court without a subpcena to him is not entitled 
to prove his attendance so as to charge the losing party with the amount 
of his witness ticket. 

HAYWOOD produced a notice to the plaintiff of an intended motion by 
defendant for a rule to show cause wherefore there should not be a new 
taxation of costs in this case. I t  was an ejectment in  which, at  the last. 
term, there was a judgment for the plaintiff, ante, 51; and i t  appeared 
that the clerk had taxed the defendant with the costs of several of the 
plaintiffs' witnesses who had proved their attendance by tickets obtained 
on oath without specifying the particular term or terms at which they 
attended, and also without setting out the number of days attendance 
at  each court. 

I t  also appeared that defendant was taxed with the costs of one of 
plaintiff's witnesses for whom no subpcena appeared among the records 
below. 

After argument by Haywood, the court granted the rule; and after- 
wards made i t  absolute, ordering the clerk to expunge from the bill of 
costs such of plaintiff's witness tickets as were liable to the first objec- 
tion; and to issue a notice to the witness for whom no subpcena appeared, 
remarking that he ought to have an opportunity of accounting for the 
subpcena if any existed, and that if he had attended the court as a wit- 
ness without .having been summoned, his tickets must be expunged also. 

PER CURIAM. Motion allowed. 

Cited: Belden v. Xnead, 84 N. C., 245 ; Xtern, v. Herren, 101 N .  C., 518. 
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(3119) 
TYRRELL AND ALEXANDER V. LOGAN. 

The act of 1793 which gives jurisdiction in regard to vacating grants, does 
not authorize the courts to interfere with mesne conveyances from one 
man to another; therefore, a petition to vacate a grant, brought against 
a peJson in possession by purchase from the original grantee, when such 
grantee was not before the court, was dismissed with coats. 

PETITION to vacate a grant, before Pai ton ,  J., at RUTHERFORD. 
The petitioners set forth that on 5 June, 1817, they entered a tract of 

land in Rutherford County, and on 18 November, 1818, obtained a grant 
for the same; but that one David Niller, late entry taker of Rutherford, 
made an entry in his own office for the land, or a part thereof, without 
having made any entry before a justice of the peace for the cdunty, and 
without any justice of the peace making a return to the next court of 
pleas and quarter sessions of such entry; and that there was no entry, 
either on the record of the county court or on the entry taker's books, 
that Miller's entry ever was inserted on the records of the court by direc- 
tion of the court; that Miller had procured a grant to issue upon his 
entry by means of false suggestions; that Logan, the defendant, was in 
possession claiming under Miller's grant; and prayed that Miller's grant 
might be vacated and they let into the possession. 

Logan answered that he was a purchaser for a valuable consideration, 
without notice of any defect in Niller's title; and that he and those 
under whom he claimed had been in quiet possession under color of title, 
within known and visible boundaries, for more than twenty-one years 
before the filing of the petition, and, therefore, lie pleaded the act of 
1791 in bar. 

A jury before Paxton, J., found that Logan was a fair and bona fide 
purchaser for valuable consideration without notice of any fraud or 

defect in Xiller's title, and that defendant and those under whom 
(320) he claimed had been in quiet possession for more than twenty- 

one years, under color of title and within known and visible 
boundaries before the filing of the petition and before ihe entry and 
grant of the petitioners. 

The petition was then dismissed with costs, and the petitioners 
appealed. 

Seawell for petitioners. 

(321) HALL, J. Miller is not a party to the proceedings now before 
the Court, and no decree), for that reason, can be made against 

him. We cannot, therefore, undertake to vacate the grant complained 
of which the State made to him. 
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The act of 1793, which gave this Court jurisdiction in regard to 
grants, does not give i t  jurisdiction with regard to mesne conveyances 
from one man to another. Therefore, we have no power to disturb the 
conveyances made to Logan and to those under whom he claims. What- 
ever title he may have by possession under color of those mesne convey- 
ances we must leave him in the undisturbed possession of. I agree in 
opinion with the judge in the Superior Court that the petition must be 
dismissed with costs. 

The other judges concurred. 
PER CURIAM. Affirmed. 

Cited: Crow v. Hollund, 15 N. C., 418; Miller v. Twitty,  80 I?. C., 
10. 

(322) 
McREE'S HEIRS V. ALIEXANDER. - 

1. Where a defendant has been in possession thirteen years under a grant 
which was found by a jury to have been obtained with full  knowledge of a 
prior grant for the salme land, the second grant will be vacated, notwith- 
standing the length of time; the act of limitations has no application in 
such case. 

2. Whether possession under the second grant for seven years prior to its 
being vacated is a good bar in ejectment, qurere. 

PETITION to vacate a grant, before Badger, J., at MECKLENBURG. 
The petitioners set forth that in 1806 the defendant obtained a grant 

for 70 acres of land, which before the War of the Revolution had been 
granted to their father, who lived and died possessed of the same, and 
that the title thereto descended to the petitioners, who were his heirs at 
law; that these facts were well known to the defendant when he obtained 
his grant, and, therefore, the petitioners charged that the defendant's 
grant was obtained by fraud, false suggestions, and contrary to law; and 
concluded with praying that a scire facias might issue to the defendant 
to show cause why his grant should not be vacated. 

The defendant answered that at  the time of obtaining his grant he did 
not know that it had been granted to the father of the petitioners; that 
he caused the register's office of the county to be searched, and no evi- 
dence there appeared to show that the land had been previously pat- 
ented ; that he believed i t  to be vacant and unappropriated land when he 
obtained his patent; and, further, that he had now been in actual pos- 
session thereof thirteen years, and was advised that he thereby had 
acquired good title, although i t  should now appear to have been pre- 
viously granted. 
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To so much of the answer as relied on the possession of defendant there 
was a replication that two of the petitioners were infants and the other 

a feme cozert.  

(323) A jury found before Badger, J., below that the defendant at 
the time of making his entry and obtaining his grant had full 

knowledge of the prior grant to the father of the petitioners; that de- 
fendant in  the spring of 1808 took actual possession of the land and has 
continued i t  ever since; that one of the petitioners in September, 1806. 
married and hath ever since been a feme covert; and that the other 
petitioners were not infants when defendant obtained his grant. 

Judgment of the court that the grant of defendant be vacated, where- 
upon defendant appealed. 

Ru,@n for appellant.  

(326) HALL, J. The act which gives jurisdiction to the court de- 
clares that when it shall appear to the court that a grant had 

issued against law, or obtained by false suggestions, surprise, or fraud, 
it shall be lawful for said court to give judgment that such grant be 
repealed, vacated, and made void. 

I n  this case the jury have expressly found against the answer of the 
defendant, "that at the time of the defendant making his entry and 
obtaining his grant he had full knowledge of the prior grant to the 
father of the petitionei-s." I t  follows, of course, that the grant to the 
defendant was fraudulently obtained, and that i t  was obtained against 
law, because i t  covered land which had been previously appropriated by 
McRee's grant. I t  is unnnecessary to say anything about a case where 
the defendant had not notice. But it is objected that the statute of limi- 
tations is a bar to his petition. My answer is that the act of 1798 
recognizes no time as a bar, nor do I think that the act of 1715 can be 
used for that purpose. This is not an action to recover the land, nor 
does the title to i t  come in issue, though incidentally it may be affected 
by the judgment given in this case. I t  is said that if time and posses- 
sion be not a bar in this case, it cannot be in an ejectment hereafter 
brought by the petitioners. Whether that will or ought to be the resvlt 
of the judgment given in this case, I give no opinion. 

I t  is again objected that the act of 1798 was not intended by the 
Legislature to embrace grants that issued for lands that had been pre- 
viously granted, but only on grants that irregularly issued for vacant 
lands. The act in words makes no such distinction, and I think there is 
no reason why i t  should, because grants of that description, although 
invalid at  the time of their date, might have the effect to destroy the 
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titles of the first grantees; and they, having paid for the lands, were as 
much the object of legislative protection as it was to guard against the 
issuing of grants for vacant lands when the purchase money had not been 
paid. I think judgment should be'entered for the petitioners. 

HENDERSON, J. I t  is first objected that the act of 1777, the en- (327) 
try law, does not declare such grants as the present to be void, for 
that the clause in that law declaring all grants issued contrary to the 
provisions of that act to be void relates exclusively to grants for vacant 
land. The act excludes from entry all lands heretofore granted; and the 
clause in question declares all grants issued contrary to the provisions of 
that act to be( void. This land haid been before that time granted; an- 
other grant, for it, under color of the provisions of the act, is contrary to 
such provisions. I think it, therefore, within the act. But, independ- 
ent of the act, it is void upon common law principles ; for either sugges- 
ti0 f a b i  or suppressio ver i  is sufficient to avoid the grants of the sover- 
eign; and if such maxim is proper in  a regal government, where there is 

' a permanent person to take care of sovereign rights, a fortiori i t  is 
proper in  a republican government where there is no such person. This 
grant being made upon a false suggestion, viz., that the land was va- 
cant. i;. therefore void. , , 

The next objection is that it appears that one of the relators is barred 
of his right to the land by seven years possession thereof by the defend- 
ant under the grant. Without deciding whether *a possession for seven 
years or more under a void grant obtained mala fide shows such a want 
of interest in the person who would be otherwise owner as would induce 
the court to abstain from acting, as doing an act in no way beneficial 
to the relator, who is therefore considered as an officious intermeddler- 
without, I say, deciding this, I think the title of the other relators, 
whose rights are saved by the proviso of the act of limitations, is suffi- 
cient for the court to proceed on. And as the grant  cannot be 3oid as t o  
one person and good as  t o  another, as it m a y  be good for one th ing  
a n d  void as  t o  another ,  it should be repealed, or rather vacated 
in  the whole, leaving the effect of possession under it before (328) 
vacation to be settled by future adjudications. The defendant 
has no right to complain that the grant is taken from him, and that he 
is left to his possessipn only; for the principle which restrains a court 
from acting before it appears that the relator has an interest is not from 
any tenderness to a defendant, but that the court will not be moved to act 
a t  the instance of one in no way interested.. I t  is not the defendant's 
rights that are regarded, but the useless and unnecessary consumption 
of time. I f  the State chooses to act, no relator is necessary. The ques- 
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tion never arises cu i  bono. She wills it, and the time is her own. I think 
that the grant should be annulled for all the lands which had been 
previously granted. 

The CHIER JUSTICE concurred. 

PER CURIAM. Affirmed. 

Cited:  H o y l e  v. Logan, 15 N. C., 497; Holland v. Crow, 34 N. C., 
280. 

THE GOVERNOR TO THE USE OF PRATT, MOTT AKD WILLIAMS 
V. CARTER AND OTHERS.-FTO~ Hertford. 

1. When a sheriff levies on realty before pekonalty, the defendant has per- 
haps cause of complaint; but as to the plaintiff in the execution, it is no 
cause of complaint provided he gets his judgment, nor can he charge the 
sheriff with a breach of official duty. 

2. When a sheriff levies on goods sufficient at the time to satisfy an execution, 
but which before the day of sale depreciate in value, the sheriff is not 
bound to make good such depreciation. 

3. When a sheriff or other officer is charged with breach of duty, his consider- 
ing the current bank notes of the country as money, and acting upon that 
basis, without notice not to do so by those concerned, is not a breach of 
duty. 

DEBT on a sheriff's bond against the defendant Carter and his sure- 
ties. The breach assigned was that on 26 November, 1818, the plaintiffs 

' 

issued their writ of ji. fa. to the defendant Carter, then sheriff 
(329) of Hertford, tested on the same day and year and delivered on 

, tha t  day, whereby he was commanded of the goods a~nd chattels, 
lands and tenements of lHowell Jones he should cause to be made the 
sum of $1,879.20, with interest from 10 June, 1817, and have the 
same before the justices of Hertford County court on the fourth Mon- 
day of February, 1819; and that although Howell Jones had in said 
county, from 25 November, 1818, to fourth Monday of February, 1819, 
goods and chattels of the value of $20,000 in his possession, and his 
own property, yet that the defendant Carter had not raised the money 
as commanded. 

On the part of the plaintiff it was proved below that Howell Jones 
had, in the county of Hertford, personal property to the amount of 
$10,000 or $20,000, from 26 Xovember, 1818, until fourth Monday of 
February, 1819. 

180 



N. C.] DECEMBER TERM, 1824. 

The defendants then proved that Carter, on 15 January, 1819, 
levied the fi. fa. of the plaintiffs, together with four others of the same 
teste, on a house and lots and storehouse and stables and a warehouse, 
which were in  the occupation of Howell Jones in the town of Murfrees- 
boro, and also on several slaves in the possession of Jones. All the 
writs amounted to nearly $5,000, and the plaintiffs' writ was returned 
on the fourth Monday of February, 1819, indorsed "Forborne by the 
orders of plaintiffs"; a venditioni exponas then issued from February, 
1819, returnable the ensuing May, which was returned indorsed "No 
sale for want of bidders." The defendant Carter then retired from 
office. 

A venditioni exponas returnable November, 1819, then issued, on 
which the successor of Carter made the sum of $1,287.75, which was 
paid to the plaintiffs; and on another venditiomi exponas, issuing from 
November, 1819, to February, 1820, the further, sum of $495.22 was 
made and paid to the plaintiffs. All the property levied on 
15 January, 1819, was sold under the last venditioni exponu;  (330) 
and i t  appeared that none of the writs of fi. fa. which were 
levied on 15 January, 1819, were satisfied; the balance due on the f i .  fa. 
of plaintiffs, together with interest, was claimed as damages. The 
defendant then introduced witnesses who swore that the property levied 
on on 15 January, 1819, was more than sufficient to satisfy the execu- 
tions if sold at its fair value, but it was uncertain what i t  would 
command at a sheriff's sale for specie. One witness testified that 
William Amis had deposited with an agent bank notes to buy the 
houses and lots, and that he declined bidding because the property was 
sold for specie. The amount of these bank notes the witness did not 
know, but he, the witness, was to buy of Mr. Amis (if he became the 
purchaser) at the price of $4,500 on a credit. And this witness further 
swore that property in Murfreesboro declined greatly in value between 
January and November, 1819. 

The plaintiff relied on the sum made by the sale to show that the 
property levied on was not sufficient in value to pay the executions, and 
introduced a witness who swore that the levy on 15 January, 1819, was 
not sufficient; and further, that at that time Howell Jones had, besides 
the property levied on, goods in a store at  Murfreesboro worth between 
$10,000 and $20,000; that these goods were afterwards levied on by 
executions issuing from February, May, and August Terms, 1819, and 
the executions were satisfied. When the property levied on by Carter 
on 15 January, 1819, was offered for sale by Carter's successor on a 
venditioni exponas, returnable to August, 1819, the agent of the plain- 
tiff directed the sheriff to require specie, and there was no sale for want 
of bidders. When the property was sold, it was for bank notes at  a 
discount. 

181 



I N  T H E  SUPREME COGRT. . [ l o  

On these facts, his 'Honor charged the jury that it was the (331) 
duty of the sheriff to levy on personal property before real, and 
he left i t  to them to ascertain from the evidence, whether, if the sheriff 
had levied on the whole of the goods in the store, the plaintiff's debt, 
with interest, would have been satisfied or not; and further to ascertain 
whether the levy made on 15 January, 1819, was sufficient to satisfy 
the executions levied on i t ;  that it was the right of the plaintiffs to 
demand specie, nor could the sheriff complain of it, as every plaintiff 
had a right to demand it in payment of his execution, and in this case 
the sheriff must have known the plaintiffs were northern merchants 
and not bound to receive bank notes even if he had sold for them. The 
jury returned a verdict for the plaintiff for the penalty of the bond, to 
be satisfied by the payment of $396.25, with interest and costs; and the 
case was here argued on a rule to show cause why a new trial should 
not be granted. 

Gaston i n  support of the rude. 
(333) R u B n  and Hoqg contra. 

TAYLOR, C. J. Every plaintiff is undoubtedly entitled to demand 
specie, and is not bound to receive bank bills in payment of his judg- 
ment. But the greatest injustice would be done if in actions against 
sheriffs for an insufficient levy the court mere not to take notice that 
the currency of the country is in bank bills; and that where it is not 
stipulated to the contrary, all persons calculate upon paying and re- 
ceiving such bills. I f ,  therefore, a sheriff makes a levy upon property 
which would be adequate were it sold for bank notes, but inadequat? 
were it sold for specie, he cannot in reason be chargeable upon his bond 
unless previous notice be given him that specie alone will be receivable. 
The jury should have been instructed to inquire whether the levy were 
sufficient if the property had been sold for bank notes; and if it was, 
i t  would, in my opinion, have discharged the sheriff without previous 
notice distinctly given that specie alone would be received. Nor is i t  
right that the sheriff should be chargeable with any depreciation occur- 
ring to the property during the time that the execution was forborne 
by the plaintiff; of this fact of forbearance the sheriff's return is pritna 
facie evidence, and it should have been taken into consideration by the 
jury. I think there ought to be a new trial. 

HALL, J. Tlie judge in his charge to the jury stated that it was the 
duty of the sheriff to levy on personal property before real; and it must 
be taken, I think, that the law was so stated to strengthen the claim of 
the plaintiff and weaken the ground on which the defendant stood. I n  
a contest between the defendant in the execution and the sheriff, 
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on account of the sheriff having levied on the real instead of (334) 
the personal property of the defendant, it would be indispensa- 
ble so to declare the law to be; but between the plaintiff in the execu- 
tion and the sheriff, such misconduct of the sheriff cannot be examined; . 

i t  cannot be the ground of coniplaint or censure; and to have stated it 
in the present case may have thrown undue weight in the scale against 
the defendant. 

I t  was very properly left to the jury to ascertain whether the levy 
on Jones' property, made on 15 January, 1819, was sufficient to satisfy 
the execution then levied. I f  it was sufficient I think the defendant ought 
to be excused, although i.t afterwards turned out not to be sufficient on 
account of its depreciation in value. But the judge again leaves it to 
the jury to ascertain whether "if the sheriff had levied on the whole of 
the goods in  the store, the  plaintiff's debt, with interest, would have 
been satisfied or not." This part of the charge seems to interfere with 
that which directed them to ascertain "whether the property levied on 
on 15 January, 1819, was sufficient to satisfy the execution levied on 
it"; because, although they found that it was sufficient and the defend- 
ant thereby excused, yet if they again found that in case he had levied 
on the whole of the goods in the store the debts with interest might 
have been satisfied, they must have found a verdict against him on that 
account, although they had just acquitted him of blame, because the 
lands and negroes levied upon on 15 January, 1819, were sufficient. I 
think the rule for a new trial should be made absolute. 

HENDERSON, J. The breach assigned is that the sheriff did not levy 
on property sufficient to satisfy the plaintiff's execution, he having i t  
fully in his power to do so. The levy was made in January; the sale 
took place the December following, by another officer, under a vendi- 
tioni exponas, the sheriff Carter having gone out of office in May. 
The sheriff insists that the property levied on was of sufficient (336) 
value at the time of the levy, but, from decline,in price and other 
causes not within his control, when sold in December the proceeds 
were insufficient to satisfy the plaintiff's execution. The plaintiff 
relies upon the proceeds of the sale as the evidence of the value, and 
also insists upon the specie price as the sole standard. The judge in- 
formed the jury "that it was the duty of the sheriff to levy on personal 
property before he levied on real property, and left it to them to ascer- 
tain from the evidence, if the sheriff had levied on the goods in the 
store, whether the whole debts of the plaintiff in the execution would 
not have been satisfied, and instructs them to ascertain from the whole 
evidence whether the property levied on was sufficient on 15 January, 
1819, at the time of the levy, to satisfy the executions levied, and that 
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i t  was the right of the plaintiff to demand specie, and i t  was no fraud 
in the plaintiff's agent to demand specie, nor could the sheriff complain 
of it, as every plaintiff had a right to demand it in payment of his 
execution, and in this case the sheriff must have known the plaintiffs 
were northern merchants and were not bound to receive bank notes, 
eren if he had sold for them." The above is a auotation from the 
judge's charge, taken from the transcript. I have taken down the 
words, for I am not certain that I understand in what manner it was 
intended to, or did, bear upon the case. The first position is certainly 
correct as applying to a defendant in an execution; he and he only can 
complain. So far  as it affected the parties in this action, i t  mas irrele- 
vant, nor do I see wherefore it was introduced, unless i t  was to throw 
on the defendant the responsibility of a loss upon a deferred sale, no 
matter from what cause the loss arose if the property levied on was not 
quite of sufficient value to satisfy the execution; and if it stood alone, 
I would understand it without that qualification, but taken in connec- 

tion with the real object of their inquiry as pointed out by the 
(336) charge, it is but a fair construction to add that qualification to 

i t ;  but, even so explained, it has an improper influence on the 
case, for instead of making the difference in the value of the property 
(levied on) at  the time of such levy and the amount of the execution 
the measure of the damages (this act being considered by the judge as 
wrongful), he subjected the sheriff to bear the whole loss arising from the 
deferred sale, and thus the difference between the actual proceds of such 
sale and the amount then due on the execution became the measure of 
the damages. This is the most harmless way in which I can under- " 
stand it. I am also at  a loss how to apply to the case the remark as 
to the right of creditors requiring payments in specie. I t  points at 
two parts of the case. From the evidence it is quite clear that i t  was a 
question on the trial who caused the delay in the sale. The defendant 
contended that the plaintiff did, and introduced the circumstances 
which took place on the ,  day appointed for the sale on the execution 
returnable to August, after Carter was out of office. Among other 
things the defendant proved that the plaintiff's agent, after being 
pressed by Jones, the defendant in  the execution more than once for 
delay, observed that he could not consent to it, but as he should demand 
specie he imagined there would be no sale, and insisted that this was 
evidence from which the jury might infer that the sale was deferred by 
the act and connivance of the plaintiff's agent, and that he, the sheriff, 
ought not to be responsbile for any loss occasioned by such delay. Now, 
if the judge pointed that part of his charge to this circumstance, or, 
rather, if the jury so understood it, it was an error; for however lawful 
it might be for the plaintiff to demand specie, it was relevant for the 
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jury to infer from this act that the plaintiff consented to and connived 
a t  a delay. Whether i t  proved it or not is  not for me to say; i t  was for 
the jury. But the plaintiff might cause a delay by a lawful as well as 
by an unlawful act, which the defendant did not controvert at all. 
All that he required was that the consequences of the plaintiff's (337)  
act (and whether i t  was the plaintiff's act the jury were to 
judge) should not be thrown upon him. I f ,  therefore, the judge is 
understood as informing the jury that, as the act was lawful, the conse- 
quences of i t  ought not to be borne by the person who did it, he erred; 
for one of the best criterions to ascertain whether an act is lawful or 
unlawful is whether the actor bears himself all the consequences or if 
they fall upon another; if on the actor alone, i t  is almost-I believe 
I may always say always--invariably lawful; if on others, and they 
are injured, it is most usually unlawful. These two points go to the 
standard by which the damages should be measured. But this specie 
payment may point to a more important question. I t  seems that in 
ascertaining the value of the property levied on, the plaintiff contended 
that the specie value was the true criterion; and if the judge meant by 
that what the property would sell for in specie, after a reasonable notice 
of the terms, I am not prepared to say that he was wrong. I am fully 
confident that he would not be wrong if he means a sale for current " 
bank notes, with such a discount on them as would reduce them to their 
specie value. But if he means such a sum as the property would sell 
for in actual specie, without giving notice a reasonable time before- 
hand that such would be the terms of sale, I am fully confident he is 
wrong; for such rule would place sheriffs entirely at the mercy of the 
plaintiffs, and they, to save themselves from ruin from fines and for- 
feitures and civil liabilities, would in every case levy on treble the 
value of the property or niore, and in cases where i t  was not intended 
to demand specie, when the sheriff might be easily placed on his guard 
by only requiring that before he shall be subject to those fines, penalties, 
forfeitures, and liabilities for breach of duty, the lam should re- 
quire what is consonant with practice and convenience, viz., that (338) 
notice should be given. " 

I do not intend to say that bank notes are money, or a tender in 
payment of debts, but by consent. Nor do I say that a payment in  bank 
notes may be refused without any previous notice to that effect. All 
that I intend to say is this, that when a sheriff or other officer is 
charged with a breach of duty in office, his considering the current 
bank notes of the country as money, and acting upon that basis with- 
out notice to the contrary by those concerned, is not a breach of duty. 
But I do not mean to say that if the sheriff sells for bank notes without 
notice to sell for specie, that the creditor is bound to take such notes, or 
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that the sheriff is not liable to be sued for the money; but i t  cannot be 
cdnsidered as a malfeasance in office, or subject him to any fine or pen- 
alty, or any action where the grievance is breach of official duty. 

I think that, as it is pretty apparent that the jury was misdirected 
by the judge, there should be a 

PER CURIAM. New trial. 

Cited: Atk in  v. Mooney, 61 N .  C., 33; Pzcrvis v. Jackson, 69 N. C., 
480. 

DOE ON DEMISE OF DEVEREUX AND THE STATE BANK V. ROE AND 

MARSORATTI.-From New Hanover. 

The act of 1789, ch. 312, "For the more easy redemption of mortgages," ap- 
plies in those actions of ejectment only in which the parties stand in 
their original simple state of mortgagor and mortgagee. 

EJECTMENT for a tract of land of 5 acres on the island opposite the 
town of Wilmington. 

The plaintiff gave in evidence a mortgage from Hanson Kelly for 
the land in dispute, executed to the State Bank of North Carolina, 
dated 1 August, 1818, to secure the sum of $16,000. 

Also, a deed from the State Bank to T. P. Devereux, lessor of 
(339) the plaintiff, purporting to convey its interest in the aforesaid 

5 acres, dated 18 March, 1822. 
Also, a certified copy of a deed of bargain and sale, from Hanson Kelly 

to Marsoratti, the defendant, for the tract of 5 acres, and also for two 
other acres adjoining the sake, and not included in Kelly's mortgage 
deed to the State Bank. This was dated 31 December, 1818. 

Also, a deed from Marsoratti to Burgwin and Reston, conveying one 
moiety of the premises which had been conveyed by Kelly to Marsoratti, 
dated August, 1819; a deed from Reston to Burgwin for the same, 
dated 14 December, 1819, and a deed from Burgwin to Campbell, 
Holmes, and London, trustees, to secure a debt due the Bank of Cape 
Fear, dated 15 December, 1819. This deed conveyed much real and 
personal property, including that which Marsoratti had conveyed to 
Burgwin and Reston. 

The defendant then exhibitkd the original deed from Hanson Kelly 
to Marsoratti, dated 31 December, 1818, and prove'd that Charles J. 
Wright, who was at that time president of the Wilmington branch of 
the State Bank (to which the debt was due which the mortgage was 
given to secure), wrote the deed and became a subscribing witness 
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thereto; and, further, that Marsoratti knew before his purchase from . 
Kelly that the land had been mortgaged by Kelly to the State Bank. 

H e  also proved that the State Bank verbally authorized Kelly to find 
a purchaser for the 5 acres which he had mortgaged, and to sell the same 
on a credit for $3,000 (the agreed value of the 5 acres), to be secured 
by a bond or note satisfactory to the State Bank; and when the sum 
was so secured, the bank was to relinquish its lien under the mortgage. 
Marsoratti agreed to give Kelly $4,000 for the lands conveyed in the 
deed of 31 December, 1818; $1,000 whereof was paid down and $3,000 
was to be secured to the State Bank by a good note; and before Narso- 
ratt i  purchased of Kelly he called on the officers of the State Bank a t  
Wilmington to know upon what terms they would release their 
lien upon the 5 acres, and was informed that i t  should be done '(340) 
upon Kelly's securing to them the payment of $3,000. 

The defendant then offered in evidence resolutions of the State Bank, 
Wilmington branch, declaring that whenever the proprietors of the 
steam sawmill should pay $3,000, the bank would relinquish the mort- 
gage made by Kelly, and showing that Burgwin and Reston afterwards 
offered their note for $3,000, indorsed by Bridges, on renewal of which, 
when i t  became due, the bank required another indorser; Burgwin did 
not give another indorser, but in lieu thereof deposited the notes of 
other persons as collateral security, to be retained until a satisfactory 
and unexceptionable note was given. 

On 15 October, 1820, the note of Burgwin for $3,000, indorsed by 
Devereux and C. J. Wright, was offered for discount by Wright at  the 
Wilmington branch of the State Bank, and was discounted, and the 
proceeds placed to the credit of Wright, and this note was deemed by 
the bank satisfactory and unexceptionable, and the notes deposited were 
ordered to be given up to Burgwin. On the morning of 18 April, 1820, 
C. J. Wright, then president of the bank, came into the banking room, 
drew a check for $3,000, and, acting officially, directed the clerk to 
credit Nanson Kelly's account with $3,000, and to charge Wright's 
account with the same; and after the entries were thus made Wright 
declared that the State Bank had no longer any interest in the 5 acres 
of land; that it was extinguished, and that Marsoratti's title thereto 
was now good and complete. There was no evidence of any payment on 
the mortgage from Hanson Kelly, except the $3,000 paid by Burgwin's 
note, which was made long after the time when the money due by 
the mortgage was payable. The bank executed no formal release of its 
interest. 

Qarions questious were made below on these facts, all of which were 
determined for the plaintiff. The only question here made was 
on the act of 1789, ch. 312, N. R. 
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HALL, J. I think it was the object of the act of 1789, Rev. ch. 312, 
entitled "An act for the more easy redemption of mortgages," to put 
if in the power of the courts of law to finally put an  end to suits 
brought under deeds of mortgage against mortgagors as long as the 
parties thereto stood in  their original simple state of mortgagee and 
~nortgagor, and their relation, to each other in that respect had not 
become more complex and encumbered with subsequent arrangements 
as in  the present case. For  instance, Kelly became indebted to the 
branch s ta te  Bank, and gave a mortgage on 1 August, 1818, to secure 
to them the sum of $16,000 for the land in question and other property; 
this suit is brought for that property, or part of it. What, under the 
act, is expected to be done? Why, that all the principal money and 
interest due on such morgage shall be brought into court. This has 
not been done. But it is said the reason is that Kelly and the bank 
had entered into new arrangements; that Marsoratti, who claims the 
island through Kelly, shall have the island provided he pays $3,000 
and interest. Be it so. This is a new arrahgement between the 
parties since the mortgage was given, and it is upon such arrangement 
that the defendants argue that they are entitled to the benefits of this 
act of Assembly, and not upon the original contract under the mortgage. 
But I am of opinion that this Court, or the court below, have not 
cognizance of this second contract under that act of Assembly, evidenced 
by bank resolutions and the note discounted in the bank in  part dis- 
charge of Kelly's debt; these are circumstances which the defendant 
has i t  in his power to make available, as far  as a t  present appears, 
in  some other way than by this application to have this ejectment die- 
missed upon his proving that he has paid $3,000 in conformity to the 
second agreement that he made with the bank. I think we have no 

authority under that act to incorporate the second agreement 
(342) of the parties with the first which they made when the mort- 

gage was given, and act upon both. Were we to be led off 
from the beaten road by this after agreement, there is no certainty 
where we should stop. Agreement after agreement might present 
itself, all connected with the original agreement under the mortgage. 
It has assumed too complex a shape to be adjusted in this action under 
that act of Assembly. 

PER CURIAM. No error. 
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MOLTON TO THE USE OF MILLER V. HOOKS.-From Duplin. 

Where the condition of a bond given upon obtaining a certiorari was that the 
obligor should make his personal appearance, and abide by  and stand t o  
the judgment of the court, it was Held, that these words were equivalent 
to the words "perform the judgment of the court," and imposed on the 
obligor the .payment of the sum recovered against him. 

THIS was an action of debt on the following bond: 
"Know all men by these presents that we, Michael B o n q  and Charles 

Hooks, are held and firmly bound unto Thomas Molton, clerk of the 
Superior Court of the county Duplin, in the sum of $2,500, to the 
payment of which well and truly to be made we bind ourselves, our 
heirs, executors, etc." 

The condition of this bond was in these words: 
"The condition of the above obligation is such that, whereas the 

above bounden Michael Boney has prayed a stay of the proceedings 
in a certain matter lately tried in the county court of Duplin, wherein 
Stephen Niller, senior, is plaintiff and said Michael Boney is defend- 
ant ;  now, in  case the said Michael Boney makes his personal appearance 
before the judge of the Superior Court to be held for the county of 
Duplin on the fourth Monday of September instant, and then and 
there abide b y  and  stand t o  the judgment of said court, then the above 
obligation to be void and of no effect; otherwise, to remain in  fulI 
force and virtue." 

The breaches assigned were : (1) that Michael Boney had not abided 
by or stood to the judgment of the court rendered in the case 
of Stephen Miller, senoir, against Michael Boney, nor Charles (343) 
Hooks for him; (2)  that Michael Boney had not abided by or 
stood to, neither had he paid, satisfied, or performed the judgment 
of the court rendered in the case of Stephen Miller against Michael 
Boney, nor had Charles Hooks for him. , 

On the trial below the plaintiff proved the execution of the bond; 
and gave in  evidence the judgment in the case of S t e p h e n  Mi l l e r  v. 
B o n e y ,  rendered at  March Term, 1822, of Duplin Superior Court, for 
4682.99, with $303.37 interest and costs. H e  also gave in evidence 
an affidavit made by Boney before his Honor, the Chief Justice of the  
State, as the ground for a prayer of writs of certiorari and supersedeas, 
setting forth that at  April term of Duplin County court Stephen Miller, 
having the promissory note of Boney, procured Boney to accept the 
service of a w ~ i t  issued thereon, returnable, as Boney thought, to the 
succeeding term of the court, promising Boney that all things should 
be done rightly and justly, and saying that the suit should be con- 
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ducted in  a friendly manner, and under these assurances Boney left 
the court and went home; apprehending, however, that a payment 
which was not indorsed on the note might not be allowed, Boney em- 
ployed an attorney of the court to appear for him, but did not inform 
him when the writ was returnable. Miller caused the writ to be re- 
turned at  the same term, and obtained a judgment final by default 
for the whole amount of the note without allowing the payment, and 
issued an execution which was levied on Boney's property. 

The Chief Justice, on this affidavit, granted his fiat, directing the 
clerk of Duplin Superior Court, upon receiving from Michael Boney 
bond and security conditioned to abide by and perform the judgment 
of 'Duplin Superior Court, to issue a certiorari and supersedeas for 
the  purpose of bringing up the proceedings from the county court of 

Duplin, and superseding the execution against said Boney. 
(344) The plaintiff then gave in evidence the writs of certiorari and 

supersedeas from Duplin Superior Court, which issued in obed- 
ience to the fiat. 

The defendant then proved that Nichael Boney was taken on s 
ca. sa. issuing on Miller's judgment, and was regularly discharged 
under the insolvent laws of Korth Carolina. 

On this evidence a verdict was found for the plaintiff. The defend- 
ant moved in arrest of the judgment that the bond declared on contains 
neither the form nor the substance of bonds required to be given in 
cases of certiorari, nor of the1 bond ordered to be taken in the fiat of 
the judge; and that the arrest, imprisonment, and discharge of Mich- 
ael Boney under the insolvent Iaws on a ca. sa. issuing on Miller's 
judgment, was a performance of the conditions of the bond, and, fur- 
ther that if the bond is valid, and under the facts of the case the defend- 
ant is liable thereon, then the present is not the remedy given by law. 

These reasons were overruled and judgment rendered, whereupon 
defendant appealed. 

Gaston for the appellant. 
8ufi.n and Hogg contra. 

TAYLOR, C. J. The recital in the condition of the bond is 
(347) sufficient to show that the defendant was apprised of the pur- 

pose for which i t  was given, viz., to obtain a stay of the pro- 
ceedings which had been had against the principal in the county 
court. The stay was obtained, the cause was reheard in the Superior 
Court, the judgment affirmed, and the question arising on this record 
is, whether the words of the condition, viz., "shall make his personal 
appearance before the judge of the Superior Court, and then and 
there abide by and stand to the judgment of the court," impose upon 
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the defendant an obligation to pay the amount of the sum recovered 
H a d  the bond been made payable to the plaintiff in the judgment, I 
suppose that, according to the principle of Rhodes v. Vaughan, 9 
N. C., 167, the bond would have been sufficient, although slightly 
variant from the words of the act relative to appeal bonds, because 
the law prescribed the responsibility of the obligors in the bonds taken 
to prosecute appeals. And, indeed, it has been repeatedly decided that 
if an appeal bond substantially, though not literally, provided for the 
objects required by law, i t  should be Bupported. This, however, must 
be considered as a voluntary bond, and must stand or fall by its own 
strelngth or weakness. By  the words, "make his personal appearance," 
the parties must have understood that the defendant should attend 
court by himself or attorney and prosecute the certiorari. One of 
the senses in  which the word "abide" is used is "to bear or 
support the consequences of a thing"; and ha~d i t  been used (348) 
without the adverb "by" it might be construed that he would 
bear the consequelnces of the judgment rendered in the Superior Court. 
Succeeded by the adverb, it gives i t  something of an active signification, 
and imports not merely that he would suffer or bear the consequences 
of the judgment, but that he would likewise defend, and support, and 
maintain it-all partaking of the primary sense of the word, "a firm 
and steady continuance." A person who shall promise to abide by 
a judgment would break his proniise by refusing to pay it. To "stand 
to." in common acceptation, signifies to remain fixed in a purpose to 
abide by a contract or assertion. But in legal parlance it has obtained 
by long usage, an active and efficient meaning, and imports an act to 
be done by the party. Thus, if the condition of a bond be "that I 
shall stand to the award of J. S., and he doth award me to pay 201. 
to W. S. by such a day, and on the day I do tender him the 201., but 
he doth refuse it," in this case I have sufficiently performed the con- 
dition, and the obligation is saved. So again, "if the condition be that 
I shall1 stand to the award of J. S., and the award that I shall enter 
a retraxit in  a suit depending between me and the other party, and I 
do not so, but am nonsuit, or do discontinue my suit, this is no good 
performance of the condition." 1 Shep. Touch., 373. Awards and 
judgments bear so near a resemblance to each ather that a bond con- 
ditioned to "stand to" one could not reasonably bear a different con- 
struction from a bond conditioned to "stand to" the other. When, 
therefore, I test the signification of the terms used in the condition 
of this bond, either by their general acceptance in common speech or 
by their strict technical meaning in the language and understanding 
of lawyers, I cannot escape from the conviction that they bind the 
defendant to pay the amount of the judgment; for I find i t  laid down 
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in  the best authorities that although the condition of a bond 
(349) when i t  is doubtful shall be taken most favorably for the 

obligor, for whose advantage i t  is made, and most strongly 
against the obligee, yet that a reasonable and equal construction shall 
be made according to the intention of the parties, a l though  the  words  
t end  t o  a contrary  unders tard ing .  Dyer, 14, 52. My opinion con- 
sequently is that the judgment ought to be affirmed. 

HALL, J. The act of 1777, Nerv Rev., ch. 15, sec. 75, directs that 
when appeals are taken from the county to the Superior Courts, bonds 
shall be given to prosecute such appeal with effect, and to perform 
the judgment, sentence, or decree of the Superior Court. The act 
of 1810, New Rev., ch. 793, directs that when certiorari8 are directed to 
the county courts, the clerk of the court is directed to take security in 
the same manner and under the same regulations that security is taken 
in  appeals from the county to the Superior Courts. I t  is to be ob- 
served that these acts point out no form in which appeal bonds are to 
be taken; and if the bond taken is substantially good, i t  is sufficient. 
The question is whether the words abide b y  and stand t o  the judgment, 
etc., are equivalent to the word per form the judgment. The act which 
required the bond to be given pointed out the liability to which the 
security was about to subject himself, and he understandingly under- 
took that the defendant should pay the debt when he undertook that 
he should abide by and stand to the judgment which should be given. 
What are the injunctions of the judgment? That the delfelndant shall 
pay to the plaintiff so much money; and it cannot be said, as I think, 
that he abides by and stands to the judgment without doing it. The 
word "perform" is one of stronger and mora active import; but al- 
though it is said in the schools that no two words have precisely the 
same meaning, yet in  common life and in common parlance we know 
there are various words used as substantially meaning the same thing. 

I t  is said the defendant is a security, and the bond should be 
(350) strictly construeld in his favor. I t  is true he is so, and puts no 

money in his pocket; but the consideration is that by becoming 
security he deprived the plaintiff of the judgment he had in  the county 
ccurt, and thereby jeopardized the debt. A loss to one party is equiv- 
alent to gain to another. 

But  i t  is said that this defendant has stipulated that the defendant 
shall make his personal appearance, abide by, etc., and that he is 
bound only as bail for his appearance and not for the debt. I n  this 
view of the case the whole burthen of the obligation rests upon the 
word appearance1; and if the defendant is received merely as bail for 
his appearance, the words abide b y  and s tand t o  the judgment which 
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the court shall give are inoperative. But this construction of the 
words is contrary to the meaning of the Legislature when they directed 
security to be taken. But if by any fair  construction of the bond 
we can make i t  harmonize with their meaning, I think we ought to 
do so. I t  is for this reason that I consider the words abide by and stand 
to as more operative than the words make his personal appearance. 
But take the words altogether, that he is to make his personal appear- 
ance, abide by and stand to the judgment which the court pronounces, 
I think their meaning is that he shall perform the judgment. But 
i t  is said this bond was not given as the law directs; i t  should have been 
given to Miller instead of Molton. That is true; but if the bond was 
given bona fide, as I believe i t  was, although given to the wrong 
person, i t  was given for the same purpose, the same consequences 
follow. I t  answered the same purpose in removing the suit by cer- 
t iorari to the Superior Court as if i t  had been given in any other way. 
The act of 1818, New Rev., ch. 962, sec. 4, directs, in  case of appeals 
to the Supreme Court, bond shall be taken to abide the judgment of 
the court, and that such bond shall be proceeded on in the same way 
as in case of appeals from the county to the Superior Court; that is, 
that the security shall be answerable for the debt, if the defend- 
ant does not pay i t ;  so that i t  appears in this calse that the (351) 
obligatory part of this bond is not so strong as the one under 
consideration. I am of opinion that judgment should be given for 
the plaintiff. 

RENDBRSON, J., dissentiente: The words "stand to" mean "not to 
fly from"; and the words "abide by," to acquiesce in. They import 
nothing active; they are fully satisfied by inaction. But, like all other 
words, the representatives of ideas, they may mean something more:, 
but that further meaning must be collected from the context, for in 
the construction of words, as well when not reduced to writing as when 
they are, they must all be taken together, and the meaning of one word 
may be either abridged or enlarged by others. The term "heirs gea- 
cral" is frequently construed "heirs special," or heirs of the body, 
when by other expressions in  the same instrument it appears that they 
were used in that sense. So the words '(stand to and abide by" in bond3 
or agreements of submission to arbitration may import an obligation to 
perform the award; that is something active when they are the only 
words used, as is sometimes the case, although more properly their 
meaning is referable to the acquiescense in the award promised by 
or imposed upon the claimant in the submission than to the party who 
merely resists the claim. But as i t  is quite clear that from their very . 
nature all submissions to an award impose on the claimant an acquies- 
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cence in the award in  consideration of the performance promised by 
the adverse party, the very nature of the transaction requires that such 
exposition should be given to the words; otherwise, i t  is not the thing 
which every other part of the transaction declares i t  to be. The au- 
thorites, therefore, which go to show that these words, when solely used 
in submission to awards, impose an obligation of performance, do not 

prove that such is the meaning of these words wherever inserted, 
(352) uninfluenced by others; but that such meaning may, from the 

context, be imposed on them when the thing could not be what 
it professes to be without giving them such meaning. Upon exam- 
ination of the other parts of this obligation, so far from finding any- 
thing by which the natural import of these words can be extended to 
performance of the judgment of the court, there are strong indications 
of :L contrary intent. The words alluded to are, shall appear at court, 
the whole sentence standing thus: "If the said Nichael Boney shall 
appear at  court, stand to and abide by." They are all acts of the 
same class; the one is conducive to the other. He  shall appear at 
zourt to show that he flies not from the judgment, and that he acquies- 
ces in  i t ;  that the court may have i t  in its power to make the 
judgment effectual. But if i t  is understood as the plaintiff contends, 
that is, that he shall appear a t  court, stand to and perform the judg 
rnent of the court, two acts are required to be done in  which the obligee 
is not a t  all interested. I t  is a matter of no importance to him whether 
the obligor appears a t  court or not, whether he stands to the judgment 
01, not; if the money is paid it is all that he can rightly require; for 
why does the obligee require his presence to compel him to pay the 
money? H e  has the security bound that he shall actually do i t ;  not 
only that he shall place himself in  a situation that a payment may 
be enforced, but he is bound that an actual payment shall be made. 
To test the correctness of this reasoning, suppose that the obligor had 
actually paid off the judgment, but had failed to appear a t  court; in 
s suit brought on the bond, the defendant pleads such payment or 
satisfaction; the plaintiff replies that he did not appear a t  court, if 
the words of the bond are taken as stated last above, and as the plain- 
tiff contends they should be read, then payment is no discharge, for 
the obligation imposed a performance ,of three acts, viz., aippearance. 
standing to, and payment. I f  taken, therefore, according to this read- 

ing, thc bond is forfeited, although the judgment was actually 
(355) perfoimed. I do not put this case to show that if such were 

the words of the bond, that payment being the major and con- 
taining in itself the minor, would not save the penalty; for upon the 
strictest rules of law nothing but nominal damages could have been 
recovered for not appearing a t  court, as on a covenant to do any other 
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iudifferent act x:ot prejudical or benefical to the plaintiff. Rut I: put 
the case for the purpose of showing that the obligation would be in- 
congruous, and the bond should not be so read, if it could be read other- 
wise; much less should i t  be so read when such reading would be incon- 
gruous and enforce unnecessary and supeduous obligations; whereas, 
if i t  is read as the defendant contends it should be, by giving the proper 
meaning to the words, the incongruity would be avoided. Each act 
is conducive to the other, and in each the obligee would have an interest. 
And that they would not be incongruous is shown, not by assertion, 
or even by reasoning, which may mislead, but by authorities of tha 
highest kind; I mean the form of the bail bonds of our country, both 
in civil and criminal cases, and recognizances of bail in England in civil 
and criminal courts also. There the words are shall appear, and 
answer, and stand to, and abide by. No incongruity can be attributed 
to such high authority; which also proves that the words do not 
import an obligation of performance, for we all know that bail are not 
bound that the principal shall perform the judgment of the  court. 
Appearance and acquiescence is all the obligation which such words 
impose. But we are met by what was considered an unanswerable 
authority, viz., that the words abide by are the only obligatory words 
which are used in directing bonds to be given upon appeals from the 
Superior Courts to this Court, and that in such bonds these words 
alone impose an obligation of performance. (See the act of 1818 
astablishing this Court.) To my mind, this is a strong authority 
the other way. I t  is not denied that words maly be explained 
by the context, that they may be abridged or enlarged thereby. (354) 
Heir general is frequently read heir special; the words children 
read heirs, when by something in the same writing i t  appears that they 
were used in  that sense. So, here, the Legislature having declared 
that the same remedy should be had upon appeal bonds to this Court 
as are required by prior laws upon appeal bonds from the county - 
to tlie Superior Court, and such bonds imposing an actual performance 
on the obligors, and the acts of Assembly having directed judgments 
to be entered against thelm for the full amount of the recovery, i t  is 
quite evident that the Legislature in this act used the words "abide by" 
as imposing an obligation of actual performance, for the same remedy . implies the same rights, and from the context we arrive at  the 
meaning of the words "abide by." But this is a solitary instance, as 
fa r  as I know, and I presume as fa r  as the counsel for the plaintiff 
knows, in which the Legislature has used the words to import an obli- 
gation of actual performance; and an occasion to expreas that idea 
must have very often occured in that body since i t  first began to legis- 
late, and a much longer period has passed since England had a parlia- 
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ment, and I do not know of a single instance where they used i t  in that 
sense. To be sure, this is negative authority; but so many negatived 
amount almost to positive authority. I think, also, that this con- 
struction meets the real justice of the case; for when the same worde 
are used which are used in  bail bonds, a transaction of almost daily 
occurrence and with which the people are conversant, i t  is highly 
reasonable to presume that the obligors thought they were incurring 
the obligations of bail only, as the same words were used in  bail bonds. 
I therefore think there should be a new trial. 

PER CUEIAM. Affirmed. 

Ex PARTE THOMPSON. 

Foreigners not naturalized cannot be licensed as attorneys in North Carolina. 

APPLIOATION having been made to the Court by Mr. Thomp- (355) 
son and Mr. Strange, who were foreigners, not naturalized, for 
license to practice as attorneys i n  North Carolina, the Court doubted 
the propriety of granting them the license asked, and having expressed 
a wish to hear a discussion of the subject, the point was argued by 

Gastom and Bufirt for the applicants. 
Attorney-General and Mr. Xeawlell contra. 

(359) TAYLOR, C. J. This is an application on behalf of two gentle- 
man to be admitted to the bar of this State, both of who are 

aliens; one, i t  is understood, is now and has been for some time resi- 
dent in South Carolina, and the abode of the other has been in this 
State for a year past; but both have signified their intention to re- 
nounce their allegiance to their present sovereign and to become natu- 
ralized citizens according to the laws of the United States. Their 
claim to an examination has been asserted on the ground of right; amd 
if the act of 1777 shall, according to the usual rules of interpretation, 
appear to convey a peremptory direction to the Court to examine them, , 
we can only yield obedience to it, however striking might be the mis- 
chief and impolicy of such a course of legislation. I t  is very true, as 
argued, that the act referred to does not in terms prescribe citizenship 
as one of the qualifications for admission to the bar ;  but neither does 
i t  profess to enumerate all the qualifications; nor does it appear to be 
mandatory to the judges to admit upon the applicant's possessing the 
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qualificartions enumerated. The words are, "That no person (360) 
coming into this State from any other State, or from any for- 
eign country, with an intention t ~ =  practice the law, shall by the 
said judges be admitted to practice as an attorney, unless," etc. The 
last sentence of the clause provides: '(That upon such qualification had, 
and oath taken, they may act as attorneys during their good behavior." 
That this act was predicated upon the assumption that t h e  applicants 
should be citizens of the State, according to the existing laws, when they 
applied, seems plain from the provisions of a law passed a t  the very 
same session, according to which all persons above 16. years of age, 
after a week's residence in the State, were compellable to take the oath 
of allegiance. The neglect or refusal to do this subjected the party to a 
compulsory departure for the West Indies or Europe; or, if permitted 
by the county court to remain in the State, he was adjudged incapable 
and disabled in law to have, occupy or enjoy any office, appointment, 
license, or eleotion of trust or profit, civil or military, within the State, 
and shall not be capable of being elected to or aiding by their votes to 
elect another to be member of Assembly, and shall not, by themselves 
or deputy, attorney or trustee, execute any such office, trust or appoint- 
ment, and shall be disabled to prosecute any suit at  law or equity, or 
to be guardians, executors or administrators; with a variety of other 
disqualifications enumerated in the act of 1777, secs. 8 and 9, Iredell's 
Revisal. Thus i t  appears that a simultaneous legislative act, with that 
regulating the admission of attorneys, disqualified all persons from 
holding or obtaining a license who either refused or neglected to become 
citizens according to such ceremonies as the pressure of the times 
enabled the Legislature to prescribe. I n  looking a t  the extent and 
severity of these disqualifications, carried far  beyond what the common 
law annexes to alienism, i t  is but an act of common justice to the Legis- 
lature of that day to connect with our reviews the circumstances under 
which the enactments were made; for however justly they might 
be considered as subversive of the customary law of nations if (361) 
passed in a time of tranquillity, yet the* new government had in 
truth more to dread from the disaffected inhabitants within the bosom 
of the country, from those who have owed a common allegiance to the 
same sovereign, than from aliens in the ordinary sense-of the word; 
and i t  was an object of vital importance to the great experiment then 
about to be made that those who were hostile to the new order of things 
should be deprived of all participation and sinister influence in its 
progress. Under general principles, however, my opinion is that none 
but citizens are contemplated in the first act, and that its necessary and 
genuine interpretation is to exclude aliens. The middle state in  which 
the common law places a denizen is unknown here, except i t  exist in 
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the right to hold lands immediately upon taking the oath of allegiance. 
The State may prescribe the terms upon which an alien may be enabled 
to hold lands within the limits of 6he State, and that part of the Consti. 
tution of the State must still retain its force (sec. 30), while the lattw 
branch of the clause, prescribing the terms of citizenship is annulled 
by the Constitution of the United States and the naturalization laws 
passed in pursuance thereof. With this single exception, all persons 
(I mean to speak only of free white persons) residing here are either 
citizens or aliens; the former, whether native or naturalized, being 
entitled to equal rights, with the exception of eligibility to the office of 
President, which is confined to those who were citizens a t  -the adoption 
of the Constitution of the United States. Aliens, on the other hand, 
owe only a temporary allegiance, and have no rights but such as are 
deducible from the law of nations, the most important of which are 
defined and incorporated in the municipal codes of most civilized 
countries, or such as are secured by treaties between different nations. 
An alien may claim to live in a foreign country without injury or 

molestation; but he cannot justly assert the municipal rights 
(362) and social privileges of a natural citizen. I t  is laid down by 

writers on the civil law that whenever a foreigner travels out 
of his own country he can only claim the benefit of the law of nations, 
having no right to the law or privileges of any particular place. Some 
discrimination is made in the law of every country between citizens 
and aliens, and though the advance of commerce and civilization has 
everywhere mitigated its ancient severity, yet there is not at  the present 
day any nation in which the restraints' on aliens are milder or less 
vexatious than in this, none in which a plenary admission to the rights 
of citizenship may be more easily obtained. No conditions are required 
which the safety of the Republic does not demand, and which may not 
be performed by all, rich or poor, who are likely to become useful 
members of society. 

Whatever discretion resides in the judges relative to the admission of 
attorneys ought to be exercised with a view to the advantage and secur- 
ity of the suitors in the several courts; for to them the license is a 
guarantee that in  the opinion of the magistrates signing i t  the licen- 
tiate is politically, not less than legally and morally, qualified to trans- 
act their business. Yet in the event of a war being declared between 
the United States and any foreign nation or government, the authority 
under which he practices would not protect the subject of such govern- 
ment not actually naturalized "from being apprehended, restrained, 
secured, and removed as an alien enemy," to the great injury, possibly 
the ruin, of numerous clients. 3 Laws U. S., 84. Even the judges of 
the State themselves might become the instruments of such apprehen- 
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sion and removal out of the State under the second section of the same 
law. No one should be presented to the public under the panoply of 
such a license against whom an injured suitor would not have the full 
benefit of such legal remedy as the laws of the State provide in the event 
of fraudulent or negligent practice. Act of 1'743, ch. 37, R. C. N. 
But such a suit brought against an alien attorney for such a (363) 
cause might if the matter in dispute were of sufficient amount, 
be removed to the Circuit Court of the United States, and by possibili- 
i ty thence to the Supreme Court of the same Government. There is 

 no profession relative to which the public good more imperiously re- 
quires that its members should duly appreciate and honestly maintain 
the freedom, the purity, and the genuine spirit of our political institu- 
tions. These are so blended and interwoven with the civil rights of the 
citizen, they present themselves in such an infinity of relations as addi- 
tional abutments to the several charters of property and personal secur- 
ity, that i t  is difficult to conceive how a professional advocate, owing 
foreign allegiance and cherishing alien prejudices, can usefully vindi- 
cate principles in the abhorrence of which he may have been nurtured; 
horn5 on many important occasions, the most brilliant forensic talent 
can be successfully exerted, unless they are sustained and inspired by 
an ardent patriotism. The excellence of every human system of laws 
consists as much in their administration and practice as in the theory 
itself. Viewing the profession of the law as the source from which 
the superior judicial magistrates must be derived, and from which a 
large proportion of enlightened and efficient public officers is usually 
selected, every one must naturally feel solicitous that i t  should not fall 
into such hands as would lower it in the National opinion. I t  would 
be diffictult to avoid this consequence if aliens were entitled to admis- 
sion, for legal acquirements and private worth may subsist with invet- 
erate prejudices against the principles of our Government. I n  such 
an arrangement society would cease to derive that benefit from the pro- 
fession which it now affords, by supplying a continual succession of 
men qualified and worthy to preside in  the courts of justice. No longer 
a nursery in which merit is trained under the directing hand of expe- 
rience and qualified to render manly and essential services to 
the community, the legal profession, "in its nature the noblest (364) 
and most  beneficial to mankind, in its abuse and debasement the 
most  sordid and pernicious," would sink into a mere mercenary instru- 
ment, without sympathy in the public prosperity and without hold on 
the public confidence. 

PER CURIAM. Application denied. 

Ci ted:  In r s  App l ican t s  for L i c e m e ,  143 N. C., 9, 32. 
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EURE AND WIFE v. P1TTMAN.-From Halifax. 

1. To entitle a party to give parol evidence of the contents or execution of a 
will alleged to have been destroyed, where there is not sufficient evidence 
'to warrant the conclusion of its actual destruction, the party must show 
that he has made diligent inquiry and search after the will in the place 
where it would most probably be found if in existence. 

2. It is the province of the court, in the first instance, to say whether there 
is sufficient proof of the loss or destruction of the paper, or whether suffi- 
cient inquiry has been made to let in parol evidence. 

THE plaintiffs offered for probate a paper-writing as the last will and 
testament of Edward Crowell, deceased; there was a caveat in the 
county court, and after trial there it was carried by appeal to the 
Superior Court. The wife of the legatee named in  the paper (Thomas 
W. Crowell, son of Edward) is now one of the plaintiffs, having since 
the death of her first husband married Eure; the defendant is the other 
child of Edward Crowell, who, at her father's death, was the wife of 
one Pittman. 

The writing offered was proved to be the handwriting of Edward 
Crowell, all and every part of it, by four credible witnesses, who 
deposed that they were well acquainted with his handwriting. One of 
these witnesses deposed that the paper was found by him in a small 
drawer of the desk of Edward Crowell, in his house, with other papers 

and money; the drawer h a d  a lock, but was unlocked when this 
(365) paper was found. 

The defendant contended that this will was re~roked by a sub- 
sequent will made by Edward Crowell, and that the last will had been 
destroyed or suppressed by the plaintiffs or by those under whom they 
derived an interest, or by some other person under their advice and 
procurement, and offered to prove the same by the subscribing witnesses 
to the la~st will. This was objected to by the plaintiffs, because they had 
no notice to produce the will. The court was of opinion that if the 
plaintiffs had the last will or had been the cause of its suppression, or 
claimed under those who had, then such conduct would be illegal and 
fraudulent, and the defendant was not bound to give notice to produce 
i t  in order to be let into parol proof of its contents. The plaintiffs 
further objected to any parol proof of the contents of a lost or sup- 
pressed will, before the fact of loss or suppression had been established 
by a court of competent jurisdiction. This objection was overruled. 

The defendant then called as. witnesses Jacob Pope and his daughter. 
Pope deposed that Edward Crowell died on Wednesday. On the pre- 
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ceding Sunday, 26 May, 1820, he came to the house of Pope with a 
paper-writing in his hand, having his name signed to it, and said that 
i t  was his last will and testament, and requested Pope to attest i t ;  Pope 
did subscribe i t  as a witness in Crowell's presence; Crowell then asked 
if there was ncY other person in the house capable of attesting it, and 
was informed that Miss Pope was in an adjoining room; Pope went for 
his daughter, brought her to Crowell, and told her that Crowell wished 
her to be a witness to his will; this declaration was in  Crowell's pres- 
ence and hearing. She took the paper, and when about to sign it 
Crowell requested her to be careful and subscribe her name in the 
proper place. Miss Pope stated that she signed the paper as a wit- 
ness, and confirmed her father's statement as to the circumstances . 

attending her attestation. Neither of these witnesses read the will or 
heard i t  read, nor did C r o w d  say that the signature was his, 
or that he had directed it to be placed there. After they had (366) 
witnessed it, Crowell carried it away with him. 

The defendant then introduced another witness, who swore that 
Crowell, on 27 May, 1820, placed the last mentioned will in the posses- 
sion of one Rebecca Tillery, who was the sister of Mrs. Eure, one of 
the plaintiffs, and who resided a~t the house of Mrs. Eure's then husband, 
Thomas W. Crowell, only son of the testator. Edward Crowell shot 
himself on Wednesday, 29 May, 1820, and shortly after, on the same 
day, Thmoas W. Crowell cut his throat and died. When i t  was re- 
ported that Edward Crowell was dead, the witness and Mrs. Eure, the 
plaintiff, and her sister, Rebecca Tillery, went to E. Crowell's house, 
but did not go in;  while there the defendant and her husband Pittman 
arrived, and with others entered the house, and in the after part of 
the day witness returned to E. Crowell's from the house of Thomas, 
which was distant about 300 yards, and there found the defendant and 
others. Rebecca Tillery was summoned by both parties, but did not 
appear. 

The court charged the jury that if they were of opinion that there 
was a will in writing signed by the testator, or to which his name was 
subscribed by his direction, and witnessed by two witnesses in his pres- 

' 

. ence, and declared to he his will, then the paper now offered would not 
be his last will; but that both wills might stand, if there was no clause 
of revocation in the last will, or if there were no contradictory bequests 
or devises, and that the burden of proof was on the defendant t a  show 
by the last will itself, if to be had, that it revoked the former by con- 
taining an express clause of revocation, or that the dispositions of the 
property by each will were contradictory. But the last will was not 
produced by either party, nor were the contents of it given in  evidence 
by any witness. The jury should, if they believed the evidence, find 
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(367) the paper now offered to be the last will of Edward Crowell, 
unless they should be of opinion, from all the evidence, that the 

last will had been suppressed by the plaintiffs, or those under whom 
the plaintiffs claim, or by their advice or procurement; in that case 
they ought to find a verdict for the defendant, because they might pre- 
sume a revocation or contradictory devises from hhe fact of suppression. 
But if the jury should be of opinion that Rebecca Tillery, of her own 
accord, destroyed the last will without the consent or knowledge of the 
plaintiffs, or t'hose under whom they now claim, or if the testator de- 
stroyed it, then, in either of these events, they should find for the plain- 
tiffs. I f  the testator destroyed the last will and retained the first, the first 
is again set up as his will. If Rebecca Tillery, the depositary, destroyed 
the last will without any fraudulent coiiperation of the plaintiffs or those 
under whom they claim, then the burden lay on the defendant to show a 
clause of revocation or contradictory dispositions by the last will; that 
the defendant had failed to do so, either by the last will itself or any other 
species of proof. The court further charged the jury that there was 
nothing in the objection of plaintiff's counsel to the last will, that the 
testator had not said the signature was his, or because it was not proven 
to be his handwriting; but if they were satisfied that he offered a 
paper-writing to the witnesses with his name signed, and said i t  was his 
will, that was sufficient. Verdict for defendant ; judgment accordingly, 
and appeal by plaintiffs. 

Gaston for appellant. 
Seawell con,tra. 

(370) TAYLOR, C. J. There is no proof that the second will was 
ever in the plaintiff's possession, and therefore a notice to pro- 

duce it would be totally unnnecessary; but there is evidence that the 
will was placed by the testator in the hands of Rebecca Tillery, since 
which period it has been traced no farther. Now, the ground upon 
which the defendant offers proof of the execution of the will is the 
charge of suppression against the plaintiff, or those under whom she 
claims. I t  appears to me that this fact should be first established by. 
the best evidence the nature of the case admits of, that is, the testi- 
mony of Rebecca Tillery and the production of the paper enforced by 
a s u b p m a  duces tecum. I undemtand it to be an elementary rule that 
when the ground of admitting the secondary evidence is the loss of the 
original, i t  ought to be shown that diligent inquiry has been made; 
and the last person into whose possession the paper has been traced 
should be called to give an account of it. Upon this principle i t  has 
been decided that to entitle a party to give evidence of the contents 
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of a will alleged to be destroyed, where there is not sufficient evi- (371) 
dence to warrant the conclusion of its absolute destruction, the 
party must show that he has made diligent search and inquiry after 
the will in those places where i t  would most probably be found if 
in existence. 12 Johns., 192. And where i t  appeared that an indenture 
of apprenticeship consisted of two parts, one of which had been de- 
stroyed and the other had come to the hands of a person that was liv- 
ing, and had not been subpcenaed, but had been heard to say that he 
could not find the part and did not know where i t  was, i t  was held that 
this was not a sufficient ground for admitting parol evidence of its 
contents. 6 Term, 236. I n  all such cases the invariable rule is for the 
court to pronounce, in the first instance, whether there is sufficient proof 
of the loss or destruction of the paper, or whether sufficient inquiry had 
been made to render parol evidence of the contents admissible. But 
here the whole evidence, that of the suppression of the instrument and 
the secondary evidence of its execution, was all submitted to the jury in 
the first instance, for which practice I cannot find a single authority. 
And the principle of evidence is directly opposed to i t ;  for if the court 
had pronounced in the first instance whether the evidence of the sup- 
pression was sufficient to authorize the secondary evidence, it seems 
evident to me that it must have been rejected, both for its insufficiency 
as to the suppression and its defect in not showing that proper inquiries 
respecting the paper had been made of Rebecca Tillery; and then all 
the evidence respecting the execution of the will, and the inferences 
drawn from i t  that it operated a revocation of the first will, must have 
been excluded. The danger of such evidence consists in this, that it 
may unconsciously influeuce the judgment of the jury, and make im- 
pressions upon it which no subsequent advice of the court will be able 
to efface. The effect of such a procedure in this case has been that, 
because the will was placed in the hands of Rebecca Tillery, 
who was a sister to the wife of the younger Crawell, the jury ( 8 7 2 )  
hawe inferred a suppression by him or by her;  and because it was 
suppresssed they have further inferred that i t  amounted to a revocation 
of the first will-a string of inferences that might have been broken 
by the testimony of Rebecca Tillery or by inquiries of her. The paper 
might have been produced, and might have turned out not to be a will, 
or, if a will, not amounting to a revocation of the first. The answer 
to this reasoning is that, however just it might be towards showing that 
the defendant ought not to be at  liberty to prove the contents of the 
will, it is yet inconclusive to show that he ought not to prove its execu- 
tion, an isolated fact from which the jury would draw their conclusions. 
I t  strikes me, however, that i t  would be safer, in the view of a just 
and temperate decision of the cause, to prove its contents rather than 
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to conjecture them under the influenoe of a belief that the will has been 
suppressed by the plaintiff. The presumptions which the law author- 
izes in its abhorrence of spoliation are too unlimited and severe to be 
let looke without clear and satisfactory proof of that.  spoliation. The 
existence of the paper, charged to be spoliated, should be proved posi- 
tively, and not supposed or inferred from circumstances out of which 
the supposition does not necessarily or naturally arise. 2 P. Wms., 720 .  
I am constrained to think, in this case, that sufficient efforts were not 
made to ascertain from Rebecca Tillery whether the will was in exist- 
ence or not; and that it ought not to have been left to the jury to infer 
a suppression by her, or by the plaintiff, or those under whom she 
claims, from the single fact that i t  was delivered to Rebecca Tillery. 

HALL J. I think the defendants ought not to have been permitted 
to prove the execution and existence of another and subsequent will 
before they made i t  appear to the court that they had made reason- 

able efforts to procure it. And I think there would have been 
( 3 7 3 )  nothing unreasonable in this, for the will was proved to have 

been delivered to Miss Tillery, and a supcena duces  t e c u m  might 
have been procured to enforce her attendance with the paper-writing, or 
will, or account for it. I t  seems that the witnesses did not read the 
paper-writing which Edward Crowell procured them to attest as wit- 
nessses. They gave in evidence that he told them that i t  was his last 
will and testament. I f  that paper had been produced, the fact would 
have appeared whether it was a last will and testament or not. So far 
from endeavoring to procure it by s u b p e n a  duces  tecwrn, they went to 
trial without the testimony of Miss Tillery, although she was sum- 
moned, and did not attend. 

As the defendants had taken no step to procure the will, and evidence 
was given to prove its execution, I think a new trial ought to be granted. 
Thencharge of the court was given as to a fact which the jury was at 
liberty to believe from the evidence, namely, that the paper-writing was 
in the possession or under the control of, or suppressed by, the plain- 
tiffs. I f  this was the fact, whether the defendants could avail them- 
selves of i t  without giving notice to produce it I will give no opinion. 
On the one side i t  is argued that if they were possessed of it, or had i t  
under their control, they were guilty of a fraud not to produce i t ;  they 
knew, without notice being given them for that purpose, that it was 
their duty to produce it. On the other side i t  is argued that a party 
shall not avail himself of a deed or writing by proving its execution, 
unless he has used endeavors to procure i t  by demanding it of the party 
or giving notice to produce i t ;  that the reason why the production of a 
deed is ever dispensed with is because the party has no control over it. 
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As far  as this principle is involved in the present question, the inclina- 
tion of my mind is with the plaintiff. But I give no opinion on that 
part of the case. For  the reason I have first assigned, I think 
there should be a new trial. (374) 

HENDERSON, J., dissentiente: The paper which the defendants allege 
revoked the will in question, not belonging to them or being within 
their control, excuses them from its nonproduction on the trial, for the 
law imposes on no one a thing beyond his power. I f  the paper is - 
alleged to be in the possession of the adversary, notice must be g&en to 
him to produce i t  on the trial before parol evidence shall be received 
of its contents; but if i t  is destroyed no such notice is necessary. These 
preliminary facts to let in the secondary evidence, both as to their 
truth and sufficiency when shown, belong to the court and not to the 
jury. See a very cleay and able opinion on the latter question delivered 
by J u d g e  Spencer  .in 16  Johns., 193. But neither of these questions 
arises in the present case. The defendant offers no secondary evidence, 
nor does he offer parol evidence of the contents of the paper. But the 
facts on which he relies are that, after the time of the execution of the 
will offered for probate, the testator, in the presence of two witnesses, 
acknowledged his signature to a writing, which he declared to be his 
will, and requested them to attest it as witnesses, which they did in his 
presence; that on the next day the paper was seen in the possession of 
a Miss Tillery, sister to Mrs. Eure, now the wife of the plaintiff Eure, 
and being then the wife of Crowell, the only son of the testator, and the 
principal legatee and devisee in  the will offered for probate; and that 
the said Miss Tillery lived with and in the house of the son of the said 
Crowell; that on the Wednesday thereafter the testator committed sui- 
cide, and that the son on the same day, after hearing of the violence 
committed by the father on himself, also committed a similar act; that 
;Miss Tillery had been summoned by both parties, but was not present. 
From these facts the defendant insisted that Crowell had destroyed the 
latter writing, and that in o d i u m  spo14atoris the jury should presume 
either that the writing contained a clause of revocation or was 
inconsistent with the will offered. There was no parol evidence (375) 
of the contents of the will by copy, or other evidence of a like 
kind; nor was any argument drawn of its being a revocation, but from 
the fact of its destruction by Crowell, or some one by his connivance o r  
direction. With the fact of destruction the court had nothing to do, 
nor with inferences to be drawn from it. They both belonged to the 
jury. They were n ~ t  preliminary questions to the introduction of 
secondary evidence; for this reason notice to produce the original was 
unnecessary. And here there was no inferior evidence offered; it was 
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all primary; for every fact deposed to went to the making and destruc- 
tion of the paper. Whether they were sufficient to establish them be- 
longed to the jury. I t  is sufficient for us to see that the evidence was com- 
petent and relevant. And I think i t  was. As to the charge of the court, 
I think it perfectly correct if we strike out the word ought and insert 
the word may, for such was very evidently the judge's meaning; for he 
says you ought to find for defendant, for you may presume, if you think 
proper, that the latter will contained a clause of revocation, or was 
inconsistent with the first will in odium spoliatoris; that is, if you 
should draw such a conclusion of facts, viz., that the last will contained 
a clause of revocation, or was inconsistent rvith the first will, which 
inference you may draw i n  odium spoliatoris, then you should find for 
the defendants, viz., that the last will revoked the first. Which is a 
correct legal inference from the facts; that is, that if the last will 
contained a1 clause of revocation, or was inconsistent with the first will 
(on which fact the jury were to pass), then the'conclusion of law 
was that the will was revoked. I think the jury were properly instructed 
by the judge upon the point of signing by some one for the testator, 
and in  his presence and by his direction. This precaution is necessary 

only where there is no after recognition of the signature. When 
(376) the attestation is made by the witneuses of its being the testator's 

will in consequence of his directing some one to sign for him, 
and there is no after recognition of it and publication of the will, to 
prevent another paper being imposed upon the testator it must be 
signed by such persons in his presence. But where he, after the sign- 
ing, acknowledges the signature and publishes i t  as his will, and then 
witnesses in his presence by his directions attest it, it is immaterial 
where it was signed. H e  adopts the signature; and if the testator was 
of sound mind there could be no imposition by establishing another 
paper for the genuine one. 

I think, therefore, that the rule for a new trial should be discharged. 
PER CURIAM. New trial. 

$ 

Cited: Byrd v. Collilzs, 159 N.  C., 643. 
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STATE V. POWERS. 

When i t  appears from the certificate of the judge that a case was intended 
to be made by him, but none comes up with the record, this Court grants 
a new trial. 

TAYLOR, C. J. The defendant has appealed from the judgment 
rendered against him, but no case is made up to enable this Court to 
judge whether the law has been duly administered; and we must, there- 
fore, have inspected the record to decide on the legality of the judg- 
ment. But  i t  appears from the certificate of the judge that a case pre- 
senting the points was intended to have been made up, but was pre- 
vented from his having lost the notes of the trial. Under these circum- 
stances there is no other mode by which the justice of the case can be 
attained but .by awarding a 

PER CURIAM. New trial. 

Cited: Isler v. Haddock, 72 N. C., 120; Sanders v. Norris, 82 3. C., 
245; S. v. Randall, 88 N. C., 613; Comrs. v .  Steamship Co., 98  N. C., 
167; McGowan v. Harris, 120 N .  C., 140; S .  v. Robinson, 143 3. C., 624. 

STATE v. PERKINS. 

Where declarations were offered in evidence as having been made in the pres- 
ence of a party and not contradicted by him, and i t  was also in  evidence 
that  the party to be affected by them was partially intoxicated, it  was 
properly left to the jury to ascertain whether the party was too much 
intoxicated to hear and understand the statement when made. 

THIS was an indictment for an assault upon one Sally Fowler, (377) 
tried before Badger, J., at SURRY. 

On the trial i t  appeared that the defendant Perkins, with one Davis 
and one Warden, who were charged in the same indictment, had gone 
to the house of Sally Fowler, arrested and taken her t o  the house of 
one Harris, a justice of the peace; when they arrived at  the house of 
Harris, Sally Fowler made some statements respecting the conduct of 
the defendant Perkins towards her at  the time of the arrest. A ques- 
tion was made whether these declarations of hers were made in the 
hearing of Perkins, and were admissible against him. The witness 
called on to state these declarations testified that Perkins and Warden 
came in with Sally Fowler, and were in the same room with her;  that 
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Perkins was quite drunk, but not so much intoxicated as to be unable 
to hear or to understand; that Sally Fowler, in a voice loud enough to 
to be heard by every person in the room, related the violence used 
towards her by Perkins, after having called on the other defendant, 
Warden, to attend to her statement and contradict her if she told an 
untruth; and, after she had concluded, she asked Warden if her state- 
ment was correct, and he answered that it was. 

The admission of this evidence was opposed by the defendant; but it 
was received by the court as a declaration made by Sally Fowler in 
the presence of Perkins. 

The jury returned a verdict of guilty; new trial refused; 
(378) judgment and appeal. 

Attorney-General for the Xtate. 
J .  Martin for defendant. 

TAYLOR, C. J. The Court is opinion that it was properly left to the 
jury to consider whether, from the circumstances of the case as dis- 
closed in  the evidence, the relation of Sally Fowler as to the violence 
done at  her own house was made in the presence of the defendant 
Perkins, or not; that as there was evidence of his being corporally 
present, placing that circumstance as a fact beyond dispute, and some 
evidence of his being mentally present, inasmuch as that, although 
inebriated, he was not disqualified to hear or understand, i t  was fit for 
the jury to decide whether the rational man was so fa r  present as t e  
assent by silence to the narration by Sally Fowler. I n  the admission 
of the said evidence there was no error, and the judgment must be 
PER CURIAM. Affirmed. 

Cited: S. v. Bowmafi, 80 N. C., 434; Chemical 00. v. Kirven, 130 
N. C., 1 6 3 ;  8. v. Potter, 134 N. C., 733. 

STATE v. SMITH. 

Selling unwholesome provisions not fit to be eaten by man is  a n  offense in 
any one, indictable a t  the common law. 

THIS defendant was indicted for selling unwholesome provisions, ill 

the following words : 
"The grand jurors for hte State, upon their oath, present that 

Samuel Smith, junior, late of the county of Rockingham, farmer, on 
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the 8th day of November,, A. D. 1823, at  Leaksville, in the county 
aforesaid, did then and there unlawfully, falsely, maliciously, mischiev- 
iously and deceitfully sell and dispose of to one David Campbell and 
others certain unwholesome and poisonous beef, and did then and there 
receive pay for the same, to the great injury of the said David Camp- 
bell and his family, to the great nuisance of the good citizens of the 
.State, and against the peace and dignity of the State." 

The defendant was convicted below and fined, and moved 
first for a new trial and then in  arrest; both motions having (379) 
been -overruled, defendant appealed. 

Attorney-General for the Xtate. 

TAYLOR, C. J. The first exception, taken both as a ground for a new 
trial and in arrest df judgment, that there is no charge of the defend- 
ant being a trader in  beef, cannot be sustained; for the fact charged 
in  the indictment, and with the circumstances accompanying it, is 
indictable by whomsoever committed. It is not necessary to state in 
such indictment that the defendant acted in  violation of any duty 
imposed on him by his peculiar condition; for i t  is a misdemeanor at  
common law knowingly to give any person injurious food to eat, 
whether the defendant be excited by malice or a desire of gain. The 
charge in  Treeve's case was for willfully, deceitfully, and maliciously 
supplying prisoners of war with unwholesome food, not fit to be eaten 
by man. I t  was laid as an offense at  common law; and an exception 
was taken in  arrest of judgment that i t  was not indictable, as i t  did not 
appear that what was done was in breach of any contract with the pub- 
lic, or of any moral or civil duty. The defendant was, in fact, a con- 
tractor with the public for supplying the prisoners with provisions, 
but that was not stated in the indictment, nor was i t  held necessary to 
state i t ;  and the conviction was supported upon the broad ground that 
the giving of unwholesome victuals, not fit for man to eat, whether 
from motives of gain, from malice, or deceit, was clearly an indictable 
offense. 2 East P. C., 821. There are several precedents of indict- 
ments for the same offense, variously modified, stated in 2 Chitty C .  
Law, 556, on which convictions have been had upon undoubted prin- 
ciples of law. I t  is true that a very ancient statute was passed further 
to aggravate the punishment for selling unwholesome provisions, but 
as I have met with no prosecution upon it, the common lam 
may be supposed to have been weakened by the Legislature's (380) 
making declarations against offenses which were criminal by 
the common law, when properly understood. Of this several remark- 
able instances are stated in  Barrington on the Statutes, 313. I t  seems, 
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upon the whole, that the public health, whether affected through the 
medium of unwholesome food, or pbisoning the atmosphere, or intro- 
ducing infectious diseases, is anxiously guarded by the common law. 
There ought to be judgment for the State. 

HALL, J. I concur in opinion that the act charged in the indictment 
is an indictable offense. I n  4 31.) 162, i t  is said that i t  is an offense. 
against public health to sell unwholesome provisions. From this it 
might be inferred that, unless the public were concerned in  the act, 
it was not a public offense, as in King v. Balclock, for supplying prison- 
ers with unwholesome food, he being a public contractor for that pur- 
pose. 2 Chitty C. L., 556, and the case of the King v. Treeve, who 
was indicted for the same offense. 2 East Cr. Law, 821. But it is 
laid down by both these writers that the person charged need not be 
a public contractor; that i t  is a misdemeanor at  hommon law to give 
to any person unwholesome food not fit for man to eat, lucri causa, 
or from malice or deceit, apart  from other considerations which en- 
tered deeply' into the demerits of Baldock and Treeve. See, also, 6 
East, 133 141; 2 East Cr. Law, 823; 2 L. Ray., 1179; 3 L. Ray., 487. 
The offense is one that common prudence cannot guard against, and, 
what is most important, the consequences cannot be calculated. I 
think judgment should be given for the State. 

HENDERSON, J., concurred. 

PER CURIAM. No error. 

Cited: 8. v. Norton, 24 N. C., 41. 

(381) 
STATE v. MARTIN.-From Northampton, 

After verdict of acquittal no appeal lies for the State since the act of 1816, 
ch. 895. 

THE defendant was indicted below for an assault and battery, and, 
being acquitted, was discharged; whereupon the State appealed. On 
the reading of the relcord in  this Court, Mr. Attorney-General gave 
np the cause on the authority of S. v. Taylor, 8 N. C., 462. 
PER CURIAM. Affirmed. 

C i t e d :  8. v. Powell, 86 N. C., 643; 8. v. Ostwalt, 118 N. C., 1214; 
S. v. Searcy, 126 N. C., 1087. . . 
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STATE v. LANGF~RD.-~rom Granville. 

An indictment charging that  the defendants, with force and arms, a t  the 
house of one IS. R., situate, etc., did then and there wickedly, maliciously, 
and mischievously, and to the terror and dismay of the said S. R., fire 
several guns, is  good. No technical words are  necessary, but i t  should 
appear that  such force and violence were used as amount to a breach of 
the peace. All that  the law requires in  indictments of this kind is that the 
facts shall be so charged as  to show a breach of the peace and not merely 
a civil trespass. 

INDICTMENT in the following words : 
"The jurors for the State, upon their oath, present that Robert 

Thompson and Jonathan Langford, late of the county of Granville 
aforesaid, farmers, on the 16th day of August, A. D. 1823, with 
force and arms at the house of one Sarah Rofle, an aged widow woman, 
situate in the county aforesaid, did then and there wickedly, mischiev- 
ously, and maliciously, and to the terror and dismay of the said Sarah 
Roffle, fire several guns, and then and there did shoot and kill a dog 
belonging to said house, without any legal authority, against the peace 
and dignity of the State." 

THE defendamt was found guilty and the judgment arrested below, 
whereupon the State appealed. 

Attorney-General for the State. 
Hillman contra. 

TAYLOR, C. J. All that the law requires in  an indictment (382) 
of this kind is that the facts shall be so charged as to show 
that a breach of the peace had been committed, and not merely a 
civil trespass. Laying the offense to h m e  been committed vi et armis 
does not itself show this, for that is no more force than the law 
implies; and these words, as applied to forcible entry, were not deemed 
sufficient to sliow that a breach of the peace had,been committed in the 
cases from 3 Burr., 1700, 1736, and accordingly the indictments which 
contained only those words were quashed, while those containing "with 
a strong hand" were sustained. But the case of Rex v. Storr contains 
internal evidence that if actual force had been shown on the face of the 
indictment, the words v i  et armis would have been sufficient; for thp 
counsel for the prosecution, in  arguing, say: "One man may commit 
a breach of the peace, though not a riot; he might be armed with 
pistols for aught that appears, and this might be possibly proved." To 
this the Court answers: "Coming with a pistol, though possible, 
is not to be supposed"; thereby implying that if the fact of coming 
with a pistol had been laid in  the indictment it would have been a 
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circumstance in itself naturally implying such a degree of force as was 
indictable; and the want of this violence cannot be supplied by the 
insertion of the common formal words. The doctrine of these cases 
is confirmed by the case of Rex v. Wilson and others, 8 Telrm, 357, 
which was an indictment a t  common law, charging the defendants 
with having unlawfully and with a strong hand entered the prosecu- 
tor's mill and expelled him from the possession. This indictment was 

demurred to because upon the face of i t  i t  charged only a 
(383) private trespass and not a public breach of the peace indictable. 

But the demurrer was overruled, the Court holding that the 
words '(with a strong hand" implied that degree of force which con- 
stituted the offense; that no particular technical words are necessary 
in such an indictment, but that i t  should appear that such force and 
violence were used as constituted a public breach of the peace. It is 
true that some stress was laid upon the circumstance that the twelve 
defendants, with force of arms and with a strong hand, expelled the 
prosecutor. The principles ascertained in these cases show, beyond 
a doubt, that this indictment is maintainable, for in i t  is laid an 
actual and violent breach of the peace, which does not require the aid 
of the words "with strong hand," and such a breach of the peace as, 
if set forth in  those indictments in  3 Burr., they would not have 
been quashed. These men were armed with guns, which they fired 
a t  the house of an unprotected female, thus exciting her alarm for 
the safety of her person and her property. This is the corpus dlelicti; 
the killing the dog is laid as a matter of aggravation and to show the 
temper of mind by which the defendants were impelled. I t  would 
have been, therefore, quite superfiuous to state any ownership in the 
dog. I f  any doubt can exist that the offense so charged amounts to 
a breach of the peace, i t  will be removed by what is said by Sergeant 
Hawkins in  a passage deriving additional authority by being trans- 
cribed by that judicious writer, Dr. Burns, into his book on Justices 
of the Peace, title "Affray." Although no bare words in  the judgment 
of law carry i n  them so much terror as to amount to an affray, yet 
it seems certain there may be an affray when there is no actual violence ; 
as when a man arms himself with dangerous and unusual weapons. 
in  such a manner as will naturally cause a terror to the people, which 
is said always to have been an offense at  common law, and is strictly 

prohibited by statute." 1 Hawkins, 136. On these reasons 
(384) and authorities I think the judgment must be reversed. 

HALL and HENDERSON, JJ., concurred. 

PER CURIAM. Reversed. 
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STATE v. WOODMAN.-From Edgecombe. 

1. The act of 1794, ch. 406, relative to slates hiring their own time, has two 
objects in view: First, to Ane the owner; and, second, to abate the nui- 
sance, if it be yet continuing, or, i f  it be at an end, to pursue the slave 
and have him hired out. 

2. The necessity of proceeding by presentment under the act of 1794 is re- 
pealed by the act of 1797, ch. 474, sec. 3. 

3. It is improper to lay an offense to have been committed after the finding 
the indictment; but i f  a day certain be laid before, the other may be 
rejected as surplusage. 

THIS was an indictment in the following words: 
"The jurors for the State, upon their oath, present that a certain 

negro man slave named Tom, the property of George W. Woodman, 
late of the county of Edgecombe, merchant, on the 1st day of November 
in  the year aforegaid, at  and in  the county aforesaid, and on divers other 
times in the county aforesaid, both before and since the taking of this 
inquisition, has been permitted by his master, the said George W. Wood- 
man, to go a t  large, hiring himself to divers persons, he, the said Tom, 
having hired his own time from his said master the said George W. 
Woodman, contrary to the form of the statute in such case made and 
provided and against the peace and dignity of the State." 

This indictment, having been returned on the fourth Monday of 
November to the county court of EDGECOMBE, indorsed ('A true bill," a 
capias issued against Tom, his master became bound by recognizance for 
his appearance, and the plea of not guilty was entered. On the trial in 
the county court the jury returned a verdict of guilty, and the defendant 
appealed from the judgment pronounced. I n  the Superior Court the 
jury found a verdict of guilty, and the court pronounced judgment that 
the negro Tom should be hired out by the sheriff of the county, at  public 
vendue, for the space of one year, taking bond and security for 
the hire, payable to the wardens of the poor and for the use of (385) 
the poor of said county, and that the defendant pay the costs of 
the prosecution. The defendant appealed to this Court. 

Gastow for dsf endant. 
Attorney-General contra. 

TAYLOR, C. J. I n  construing the act of 1794, on which this (387) 
indictment is framed, i t  does not seem that the nuisance must 
necessarily be continuing when the bill is found. The design of the act 
is twofold: First, to fine the owner directly for allowing his slave to 
hire his own time; and, secondly, to abate the nuisance if it be contin- 
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uing, or, if it be at  an end, to pursue the slave in whose person it was 
committed, in order to have him hired out. Upon the latter branch this 
prosecution is founded; and although this mode will prove inconvenient 
to future owners or hirers, by taking the slave out of their possession, 
yet they take the property cum onere, which they must submit to like 

' 

any other defect in the title. This construction is unavoidable, 
(388) otherwise the act might be easily evaded by calling home the 

slave the day before the grand jury is impaneled, and letting him 
at large again to hire his own time immediately on the adjournment of 
the court. 

As to the necessity of proceeding by presentment, that is repealed by 
the subsequent act of 1797, ch. 474, see. 3. 

- I t  wag certainly improper to lay the offense to have been committed 
after the finding the indictment; but as a day certain is laid before, this 
may be rejected as surplusage. The judgment must be 
PER C~JRIAM. Affirmed. 

STATE v. MORRIS. 

1. A judge is not bound by law to recapitulate all the evidence to the jury 
in his charge; it is a matter left to his own discretion. If, however, he 
thinks proper to deliver a charge, he must do so according to the rule 
laid down in the act of 1796, ch. 52. 

2. If a person be present aiding and abetting in the commencement of an as- 
sault with intent to rescue a prisoner, he does not cease to be guilty be- 
cause his fears prevent him from going all lengths with his party. 

INDICTMENT against the defendant and several others for an assault 
and battery on one King, a constaible, while in  the execution of his 
office, tried before Badger, J., at MECXLENBURQ. 

The material part of the evidence below was as follows: 
On the part of the State is was proved by several witnesses that while 

King was conveying a prisoner to the jail of Mecklenburg, under a mitti- 
mus from a justice of the peace of that county, the defendant, in com- 
pany with several others, came up to him and said the prisoner should 
not go to jail if money or security would save him. The officer then told 
him that the prisoner had once had an opportunity before the justice 

to give security and had refused. Defendant then asked permis- 
(389) sion to step aside with the prisoner to talk with him;  this the 

offier refused, unless he himself went with them, which he agreed 
to do. Defendant, and the officer in charge of his prisoner, then went 
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aside from the jail (a t  the door of which this conversation had passed), 
followed by the'other persons in company. When they had gone about 
ten paces the defendant said the prisoner should not go to jail at all. 
This was repeated by others of the party, and immediately several of 
them set upon the officer, attempted to rescue the prisoner, and in the 
prosecution of this attempt the officer was assaulted and beaten. 

I t  did not appear that the defendant himself assaulted or struck the 
officer. I t  was also proved that the observation about bailing the pris- 
oner was made by the defendant in a threatening manner. 

I t  was then proved by several witnesses for the defendants that when 
the officer was set upon and the struggle was going on to rescue the 
person in custody, the defendant retired from the crowd and said: 
"Boys, you had better take care what you are about; I. will have nothing 
to do with this." 

The case was submitted without argument by the counsel, and the 
presiding judge, without repeating the evidence to the jury, left the 
case to them, with instructions to inquire upon the whole evidence 
whether the defendant and the other persons present made the assault 
with an intent to rescue the prisoner, and informed the jury that, if this 
was the fact, all the parties present concurring in the design and encour- 
aging the attempt were guilty as much as if they had personally struck 
the blows, and the jury was directed, if the defendant was thus concerned, 
to find him guilty. 

The defendant's counsel then requested the judge to repeat the (390) 
evidence to the jury; this the judge declined to do, but informed 
the counsel that he was ait liberty, then, if he wished it, to argue the 
case to the jury. 
' The counsel then prayed the judge to instruct the jury that if they 
believed the testimony of the defendant's witnesses as to the defendant's 
declaration, before stated, they should acquit the defendant. The court 
refused to give such instruction. 

The defendant was convicted. Witnesses were then examined by the 
defendant's counsel, as to the defendant's previous conduct, in mitigation 
of the punishment. The court intimated an opinion afterwards, when 
judgment was about to be prayed, that the offense required to be pun- 
ished by imprisonment, and the defendant's counsel then moved for a new 
trial; first, because the judge refused to repeat the testimony to the 
jury, and, second, because the judge refused to give the instructions 
prayed for by the defendant's counsel. 

A new trial having been refused, and judgment pronounced, the de- 
fendant appealed. 

The case was submitted by the Attorney-General without argument. 
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TAYLOE, C. J., The exceptions taken to the judgment in this case 
are that the judge who tried it was applied to by the defendant's counsel 
to repeat to the jury the evidence before they retired, and, secondly, that 
the judge.refused to instruct the jury that if they believed the testimony 
of the defendant's witnesses they ought to acquit the defendant. I t  can- 
not be traced or ascertained on the first point that any rule of the com- 
mon law exists that makes it imperative on a judge to repeat the evi- 
dence to the jury. H e  is placed on the bench to the end that he may 
preside over the order and solemnity of trials, maintain the authority of 
the laws, and administer them upon all applications which are solely 
confined to his jurisdiction. I f  on the trial of a cause the witnesses 

are numerous, the evidence complicated, and the main question 
(391) or principal issue obscured by various and conflicting testimony, 

he may, in his discretion, sum up the whole to the jury, that 
they may apply it properly and have their attention directed to the 
essential points in controversy. No judge wouId ever refuse to impart 
such assistance, when i t  is requested by a jury, nor would he withhold 
i t  in any case wherein the nature of the evidence or the conduct of the 
cause led him to believe that his aid would enable them to discharge their 
constitutional functions with more correctness or facility. But it must 
of necessity depend on the circumstances of each case whether the judge 
believes that his aid would be of any efficacy; whether the case be not 
so plain and intelligible as to render his interference unnecessary, or the 
evidence so equally balanced as to make i t  unsafe. All these considera- 
tions the law has wisely confided to the sound discretion of the judge; 
and i t  affords a singular testimony in favor of our free institutions that 
the reluctance of judicial interposition should be made a subject of com- 
plaint, when in other countries, where the same system of law prevail?, 
the invasion of the rights of juries has been an abundant source of public 
evil. The common law is not altered in this respect by the act of 1796, 
oh. 52, which professes only to prescribe the manner in which a judge 
shall charge the jury when he thinks fit to deliver a charge, not to make 
it his duty to deliver one if he deem it unnecessary. "It  shall not be 
lawful for any judge, in delivering a charge to the petit jury, to give 
an opinion whether any fact is fully or sufficiently proved, such matter 
being the true office and proper province of the jury; but i t  is hereby 
declared to be the duty of the judge in such cases to state in a full and 
correct manner the facts given in evidence, and to declare and explain 
the law arising therefrom." No implication can arise from this law 

that he must charge the jury; but if he does charge them, he must 
(392) do i t  according to the rule there laid down. On any question of law 

which may arise during the trial, either party has an undoubted 
right to demand the opinion of the court, for this is essential to the 
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proper administration of justice. I n  this case the court gave an opinion 
on the law by refusing to give the instruction prayed for by the defend- 
ant's counsel. I t  was distinctly decided by the court that the defendant 
was guilty in point of law, upon the supposition of the jury's believing 
the witnesses for the State, although they should also believe the defend- 
ant's witnesses. And, upon looking into the case, i t  seems impossible 
to doubt as to the correctness of this opinion; for the defendant's wit- 
nesses testified that when the officer was set upon, and the scuffle 
going on to rescue the party in custody, the defendant retired from the 
crowd and said: "Boys, you had better take care what you are about; 
I will have nothing to do with it." The defendant had previously told 
the officer, in a threatening and intimidating manner, that the prisoner 
whom he had in custody should not go to jail if money or security would 
save him. .He afterwards repeated that the prisoner should not go to 
jail at  all, and immediately several of the party set upon the officer and 
attempted a rescue, in the course of which the officer was assaulted and 
beaten. I f  the jury believed that the defendant was an aider and 
abetter in the commencement, he did not cease to be a cotrespasser 
because he was unwilling to go all lengths with his party. 

The judgment must be 
PER CURIAM. Affirmed. 

Cited: S. v. Lipsey, 14 N. C., 489, 495; S. v. Lungford, 44 N. C., 
444; Boykin. v. Perry, 49 N.  C., 327; Holly v. Holly, 94 N.  C., 100; 
S. v. Boyle, 104 N.  C., 820. 

STATE v. CANDLER. 
(393) 

1. A witness who has been convicted of forgery in Tennessee is incompetent 
in the courts of North Carolina. 

2. A witness who, some years before, was much in the habit of receiving and 
paying away notes of a particular bank, and was an attentive observer 
of such notes, is competent to prove the genuineness or forgery of a note 
on that bank, although he may never have seen the president and cashier 
write, and has never received any letters from thelm. 

INDICTMENT for forgery, in the following words: 
"The jurors for the State, upon their oath, present that Zachariah 

Candler and Elias Jones, both of the county of Buncombe, being evil 
disposed persons, and designing faloniously to cheat and defraud some 
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person to the jurors unknown, on the 1st day of April, in  the year of 
our Lord 1828, with force and arms, in the county of Buncombe afore- 
said, feloniously did falsely make, forge, and counterfeit, and cause and 
procure to be falsely made, forged, and counterfeited, and willingly aid 
and assist in  the false making, forging, and counterfeiting a certain 
note commonly called a bank note, which said false, forged, and coun- 
terfeited bank note is as follows, that is to say: [Here follows a copy 
of the note, purporting to be a note of the Farmers Bank of Virginia 
for $101, with intention to defraud some person to the jurors unknown, 
contrary to the statute in that case made and provided, and against the 
peace and dignity of the State." 

The second count was similar to the first, except that it charged an in- 
tention to defraud the president, directors, aind company of the Farnler~ 
Bank of Virginia. 

On the trial, before Badger, J., at BUNCOMBE, i t  was proved on the part 
of the State that the note in question was found in defendant's posses- 
sion, together with paper and other materials suitable for the fabrication 
of bank notes. 

The State then called on a witness Smith to prove the note a forgery. 
H e  swore that for ten years he had been acting as a merchant in the 
town of Asheville; that during that period, and particularly during the 
first six years of it, he had received and passed away a large number of 

bills of the Farmers Bank of Virginia, as well as on the other 
(394) banks of that State and this; that during that time more than 

$5,000 in bills on the Virginia banks had passed through his 
hands, but the particular proportion of the Farmers Bank he could not 
ascertain; i t  had, however, been considerable, and the greater part of 
the notes had been received and passed by him as genuine more than 
four years ago, and not one had ever been returned as counterfeit; that 
he had been an attentive observer of bank notes in general, and especially 
those of the Farmers Bank; that he had never, to his knowledge, been 
imposed on by a counterfeit; that he considered himself a competent 
judge of the notes of the bank in question, and if the notes which he had 
received and passed were genuine this note was counterfeit. This evi- 
dence was objected to, but the court received it. 

Garth, an accomplice in the felony, was then called to the prove the 
fact of forgery. H e  was objected to on the ground that he had been 
convicted of forgery in the State of Tennessee; and in support of the 
objection a duly authenticated transcript of a record from Tennessee 
was produced, showing that one Barkley had been indicted, tried, con- 
victed, and received sentence for forgery. The identity of Garth, the 
witness, and Barkley, the convict, was fully proved; and i t  was also 
shown that Garth had actually been whipped, placed in the pillory, and 
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suffered the other punishement directed in the judgment. The court held 
that the objection went to the credit of Garth, and not to his competency, 
and he was sworn. 

The defendant was found guilty. The admission of the testimony of 
Smith and Garth formed the ground of a motion for a new trial, which, 
having been refused, defendant appealed. 

Gnston for defendant. 
Attorney-General contra. 

TAYLOR, C. J. That rule of common law which renders a, (397) 
person incompetent to give evidence in a court of justice who has 
been convicted of an infamous offenee is not the consequence of an arti- 
ficial system, or a state of society peculiar to certain communities, but 
is founded in the constitution and nature of human associations gener- 
ally, and is dictated by the necessity, universally felt, of maintaining the 
purity of the institutions through which justice is administered. A 
man who stands convicted of falsehood by a tribunal having competent 
jurisdiction of the offense is deprived of the common presumption, raised 
by law in favor of witnesses, that they will tell the truth; he can no 
longer be confided in when he deposes to facts and circumstances affect- 
ing the rights of others, and therefore the law, that the stream of justice 
may not be polluted, will not suffer such a witness to be heard. The 
objection attaches to his state or condition, which, whenever i t  is neces- 
sary to be considered in relation to its influence on the security of others, 
may be taken with propriety, if no technical rules interpose to prevent 
i t ;  for the subject itself is of a moral nature, independent of the con- 
ventions of men; and as truth and justice are not confined by geographi- 
cal limits, but are coextensive with the concerns and relations of civilized 
communities, the crime which, in reason, renders a witness incompetent 
in one country must do so in  all. The principle of the exclusion is uni- 
versal, and ought to be binding everywhere, though i t  may have peculiar 
modifications stamped upon it, according to the usages and manners of 
different nations. I n  some shape or other witnesses have been deemed 
incompetent on a conviction of certain crimes in every civilized state, a 
coincidence of sentiment and practice which can only be ascribed to a 
correct influence from a principle of natural justice. I n  the civil law 
a great degree of strictness prevailed with respect to the competency of 
witnesses. I t s  rules excluded many persons for objections which, in our 
law, are confined to the credibility. They rejected not only all 
persons who were rendered infamous by any condemnation, but (398) 
ailso those in whom there was a suspicion of the state of good 
fame, by order for his apprehension. They would not even allow fathers, 
mothers, or children to give evidence against each other. 1 Pothier, 519. 
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They even rejected persons of particular occupations and whole tribes 
of people. Calvinus; 1 Atkyns, 37. But the strictness of the rule of 
that law was relaxed according to the necessity of the case; and its - 
extreme rigor rendering it, in some cases, insufficient to the detection 
and punishment of c~imes, the courts were compelled to prefer practical 
expedience to the vain attempt at  theoretic perfection. Thus we find 
that a modern writer on the imperial criminal law, as practiced in 
Saxony, states that even incompetent witnesses are sometimes admitted, 
if the truth cannot be got at, and this particularly in facts and crimes 
which are of difficult proof. Gail Lib., 2. The superiority of our law 
consists in its laying down the rule, with its proper exceptions and limi- 
tations, and leaving nothing to the discretion of the courts. A concur- 
rence between the iwo systems on general principles is thus shown; but 
i t  results from it that it would be embarrassing to decide on the compe- 
tency of a witness who had been declared disqualified in a State where 
the civil law prevails. Wherever the common law forms the basis of 
the jurisprudence of a State, and a witness is disqualified either by that 
or by statute, of which proper evidence is exhibited to a court here, I 
can see no reason wherefore the witness shall not be excluded. I t  is 
admitted fully that wherever the elementary writers on evidence dis- 
course on the necessity of producing the record of conviction in order to 
exclude a witness, they mean a record of some court within the kingdom, 
of the existence of which the court is to decide on the plea of nu1 tie1 
record; such a record, in other words, as the court might order to be 

brought before them by a certiorari. Conviction in  another coun- 
(399) try \&is not contemplated, because evidence of such conviction is 

not a record; i t  is only prima facie evidence of the fact, and must 
be judged of by the jury, in  which case the competency of the witness is 
not questioned. Since the union between England and Ireland, an Irish 
judgment is a record; yet not baing returnable into the King's Bench, 
and only provable by an examined copy, on oath, the truth of the evi- 
dence must be tried by the jury and not by the court. 5 East, 473, Con- 
sidering the subject in reference to technical rules, I should believe that - 
an English court of justice would either not notice a conviction in an- 
other country or leave i t  to the jury as arr objection to the credibility of 
the witness. But the Constitution of the United States and the act of 
Congress made in pursuance thereof have changed the law in  this respect, 
and furnished satisfactory ground for the exclusion of this witness. The 
act of Congress of 1790, ch. 11, declares "that the records and judicial ' 

pr0ceedings;authenticated in the manner prescribed, shall have such 
faith and credit given them in every court within the United States 
as they have by law or usage in  the courts of the States from whence the 
said records are or shall be taken." The faith and credit which would 
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be given to this record in the State of Tennessee must also be given to it 
in this State; and, being exhibited here, i t  shows that Garth has been 
convicted of a crime which, acccording to the laws of both States, r e n d e ~  
him an incompetent witness. When the act of Congress made ii; a 
record, and prescribed the manner in which it should be authenticated, it 
is equivalent to a record proved by i~spection of a court of its own 
record, or an exemplification in any other court of the State where the 
judgment was pronounced. I f  this question were doubtful to me, I should 
be led to the same conclusion by reflecting upon the many evil, incon- 
convenient and unjust consequences of an opposite one, always bearing 
in mind the rule laid down by Vaughan, 74: "When the law is known 
and clear, the judge must determine as the law is, without regard to 
the inequitableness or inconvenience. These defects, if they 
happen, can only be remedied by parliament." That a witness (400) 
who, if he were offered in Tennessee to charge another with 'a 
dollar, should be rejected there, and be admitted here to affect life and 
character; that he should be received here in the State courts and re- 
jected in the Federal courts; and that in a country where so many 
motives impel the citizens to explore new regions they may be followed 
and judicially destroyed by persons upon whom the law of their native 
State has set a note of infamy, are effects of so mischievous a character 
as to be averted, if legally possible. 

On the other question relative to the admissibility of Smith, my opin- 
ion coincides with that of the judge who tried the cause. I t  appears to 
me that the witness's knowledge of the handwriting, acquired in the 
way he describes, is as much to be relied upon as if derived from a corre- 
spondence, and approaches nearly to that obtained from having seen the 
party write. I t  is scarcely possible, in the nature of things, that if any 
of the notes received by the witness throughout so long a period had been 
counterfeit they should not have been returned. Their not returning 
shows their genuineness. 

HENDERSON, J. After much agitation and diversity of opinion in our 
courts of justice, it is now, I believe, the settled law, as understood both 
in the Supreme Court of the United States and of this State, that by 
virtue of the first section of the fourth article of the Constitution of the 
United States the judicial proceedings of one State are conclusive evi- 
dence of the facts which they affirm, when offered as evidence in other 
States, and when authenticated in  the manner prescribed by the Coq- 
gress of the United States the court, and not the jury, is the trier of 
the fact when the issue is directly upon them. When the issue is not 
directly upon them, they, like our own judicial proceedings, go to the 
jury. The issue in this case being directly upon the affirmation of 
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(401) the record (the moral depravity of the witness), goes to the court 
and the record directly establishing that fact, which b$ our law 

renders him incompetent, he should have been rejected. I n  doing this 
we are not enforcing the penal laws of other States, nor the penal laws 
of our own State, for this is inflicting no punishment on the witness; but 
are  simply carrying our own laws into execution, which declare that 
persons who have been guilty of the crimen falsi are entirely unworthy of 
belief; and we take as evidence of such fact the judicial proceedings of 
our sister State, which the Constitution of the United States declares 
shall h a ~ e  full faith and credit in each State. I f  the exclusion of men 
convicted of such acts from giving eiridence were a ~unishment,  then he 
ought to have been received, for truly he has not offended against the '  
laws of this State, and we have, therefore, no right to punish him. But 
i t  is a duty which we owe to those who are to be affected by the judg- 
ments of our courts that the courts should be kept clear of such depravity, 
and that no proceedings should be founded upon it. I t  is asked, What if 
the Governor, or proper authority of Tennessee, should have pardoned 
h im?  That question has not arisen in this case; but as we trust to the 
judicial proceedings of Tennessee to fix the fact of his guilt, perhaps we 
should also trust to the proper authority in  doing i t  away for some 
proper cause; for that there was a properscause is a legal presumption 
which cannot be controverted either here or there. I t  is further said 
that no such precedent can be found in the English decisions. I t  is 
admitted, for they do not give full faith and credit to the of 
any courts but those of their own country; both the laws and proceedings 
of other countries are tried as facts by the jury. The question, therefore, 
cannot be brought before the court; and even if the witness should admit 
his guilt in England, or his conviction in a foreign country, the admis- 
sion is not conclusive evidence of the facts. I t  does not import verity; 

it may be false, and the court cannot try it. The testimony must, 
(402) therefore, go to the jury, who will appreciate i t  as they think 

proper. The fallacy of the opposite reasoning, I think, is that i t  
is supposed that it is the conviction which qualifies, whereas it is the 
crime. The conviction establishes the fact of criminality in such a 
manner that i t  cannot be controverted; and if i t  cannot be controverted 
the witness is not to be heard. And a conviction being the only method 
by which the fact of criminality can be so fixed that i t  cannot be denied, 
and facts which cannot be controverted being at  once submitted to the 
court in  order that the legal inferences may be drawn (for why send a 
fact which the law will not permit to be controverted to triers of facts, 
who will be bound to return i t  in the same state to the court, entirely 
unchanged?), this, I say, has given rise to the opinion that i t  is the con- 
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viction .which disqualifies a witness, whereas it only incontrovertibly 
establishes the fact of criminality, and i t  is the criminality which 
excludes him. For  these reasons I think there should be a new trial. 

HALL, J., differed from his brethren on one point in the case, and 
delivered his opinion as follows : 

I confess I entertain doubts in this case, but I am rather inclined to 
the opinion that the court was right in not rejecting the witness (Garth) 
as incompetent. I think that in England convictions only within the 
kingdom exclude witnesses. I t  is so with respect to convictions or attain- 
ders for treason, and there seem to be no diHcrimination in that respect. 
Here, I think, too, that conviction within the State only can exclude 
testimony, although since the adoption of the Federal Constitution we 
give faith and credit to the records of our sister States. Do we allow to 
them the effect contended fo r?  I f  convictions within the State only 
disqualified before that time, will that clause in the Constitution which 
gives full faith to the record of each State alter our municipal 
law as to the rule of receiving or rejecting witnesses? I f  it was (403) 
a rule before not to reject them, when not convicted in the State, 
shall we now reject them? A conviction may not disqualify a witness in  
the State where i t  takes place, and the laws of which have been violated, 
but may disqualify him in  another, the laws of which have not been 
violated. A pardon may be obtained in the State where the conviction 
takes place, but i t  cannot be granted in another, because the laws have 
not there been violated. 

1 regret that I hare  not the cases of C o m m o ~ ~ w e a l t h  v. Greene, 17 
Mass., 515, and Clark v. Hall ,  2 Har.  & McHen., 378, of which notice is 
taken in Norris's Peake, 200. The Court in the first case was for 
receiving the testimony, in the other for rejecting it. The inclination of 
my mind is that the judge in this case was right in receiving the testi- 
mony. 

With respect to the competency of the witness Smith, no objection 
is raised either on the ground of interest or infamy, but on the ground 
of ignorance as to facts of which he was introduced to give evidence. 
The charge against the prisoner is of such a nature as that i t  cannot be 
proved by positive testimony, and it is argued that i t  can be established 
only by persons who are acquainted with the handwriting of the presi- 
dent and cashier by having seen them write, or by persons who have 
acquired acquaintance with their handwriting by having carried on a 
correspondence with them by receiving letters from them. I f  these were 
the only ways in which that knowledge could be acquired, the argument 
would be conclusive; but this does not appear to me to be the fact. A 
person who has been employed in a banking house where much of the 
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paper of any other bank had been received has an equal opportunity, if 
not better, of acquiring a knowledge of the signatures of the president 
and cashier of that bank. And the same thing may be said of a person 

through whose hands a great deal of the paper of any bank has 
(404) passsed, and who has been a strict observer of such paper, for 

there is no magic in  the circumstance that such knowledge was 
acquired in a bank. I f  i t  is equally well acquired elsewhere i t  is equally 
good. I t  is the province of the court and jury to weigh all the evidence, 
and ascertain whether i t  comes from persons who possess that knowledge. 
I think a person who receives and pays away hundreds of bank notes 
has as good an opportunity of judging of the signatures upon them as if 
he had received a few letters from the persons whose signatures they are. 
I t  is said these notes may be counterfeit ones; there is a bare possibility 
of that; there is much or moral certainty that the great bulk of them are 
genuine. The argument ab ilzconveniemti should not be overlooked, for 
in very many cases, if such testimony is rejected, the guilty will escape; 
for probably no person can be found who can establish the charge in the 
way insisted on. However, if the law is so, i t  should be my duty to 
submit. But United States v. Holtsclaw, 3 N. C., 379, is an authority 
in  favor of my argument ; and one, too, on which (when it is remembered 
by whom i t  was decided) I may repose with much safety. I think the 
judge did right in not rejecting this witness. 

PER CURIAX. New trial. 

Cited: S .  v. Cheek, 35 N. C., 120; I n  re Ebbs, 150 N. C., 47, 61. 

STATE v. WELSH. 

The title of a statute is no part thereof; when, therefore, the State on an 
indictment for forgery produced a certified copy of an act of South Caro- 
lina reciting the title of another act of that  State, i t  was held that this 
evidence was not sufficient to establish the present existence of the act 
referred to; a certified copy of the act itself would be better. 

THE defendant was indicted for attempting to pass to one William R. 
Smith a forged note .of $100 on the bank of South Carolina with intent 

to defraud Smith, and knowing the same to be forged, and tried 
(405) before Badger, J., a t  RUTHERFORD. 

The indictment charged that the defendant, "being an evil dis- 
posed person and designing and intending feloniously to defraud one 
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William R. Smith, on the 1st day of October, in the year of our Lord 
1822, in the county of Buncombe aforesaid, did attempt to parss felo- 
niously and fraudulently to the said William R. Smith, as good and gen- 
uine, a false, forged, and counterfeited bank note purporting to be. a 
good and genuine bank note of $100 on the Bank of South Carolina, 
which false, forged, and counterfeited bank note is as follows, to wit: 
[Here follows the note] with intent, etc., he, the said William Welsh, 
then and there well knowing, etc." 

On the trial before Badger, J., the attempt to pass the note,, and 
defendant's knowledge that i t  was not genuine, were satisfactorily 
proven. To show that there was such a bank as that mentioned in the 
indictment, the State offered in evidence a duly certified copy of an act 
of the Legislature of South Carolina, passed in 1802, entitled "An act to 
incorporate the State Bank," and imposing certain restrictions on the 
directors, officers, and servants of banks in this State.. The only part of 
this act material to this purpose was the first section, in these words: 
"Be it  therefore enaeted;That so much of the act passed on the 19th day 
of December, in the year of our Lord 1801, enti$led 'An act to incorpo- 
rate the South Carolina and State banks,' as relates to the said State 
banks, be and the same is hereby repealed." 

Two objections were taken to this evidence: First, that the law pro- 
duced was not the act of incorporation, but an act which referred to i t ;  
and, second, that the act referred to incorporates the South Carolina 
Bank, and not the Bank of South Carolina mentioned in the indictment. 

The judge received the evidence and left i t  to the jury to say upon that 
evidence whether there was such a bank as "the South Carolina 
Bank" mentioned in the act, and whether that is the same bank (406) 
with the Bank of South Carolina mentioned in the indictment. 

Tho jury found the defendant guilty; a new trial having been refused, 
the defendant appealed. 

Gaston for appellant. 
Attorney-General contra. 

TAYLOB, C. J. This is in indictment for attempting to pass as good 
and genuine a forged note of $100 on the Bank of South Carolina. I n  
order to prove the existence of such a bank a certified copy of an 
act of the Legislature of South Carolina is introduced, which was (407) 
passed in the year 1802, and entitled "An act to incorporate the 
State Bank, and imposing certain restrictions on the directors, officers, 
and servants of banks in this State." The first section of this act, the 
only part of i t  shown in evidence, repeals so much of the aet passed 19 
December, 1801, entitled "An act to incorporate the South Ca~olina and 
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State Banks," as relates to said State Bank. The objection taken to this 
evidence is that i t  is not a certified copy of the act of incorporation, but 
of another act referring to it. I t  must be acknowledged that a certified 
copy o'f one act is, as far as it goes, equal to a certified copy of another 
act, though i t  may not afford equal assurance of the fact. I t  is evidence 
of the same kind; and its sufficiency to establish the fact is to be judged 
of by the jury; in  the same manner as the execution of a deed may be 
proved by one subscribing witness alone, although there are others to the 
deed who are not called. Accordingly, if the copy now offered recited 
the act of 1801; I should deem i t  unexceptionable, as coming from the 
same source with a copy of the first act, made on purpose to be certified, 
But here the title of the act of 1801 is alone recited, and i t  may be pre- 
sumed from hence that evidence of a higher degree, viz., the act itself, 

' 

or a copy, is kept back; and then the legal presumption follows that if 
it were produced i t  would disp~ove the fact sought to be established. 
The fact in controversy here was whether, when the defendant attempted 
to pass the note, viz., 1 October, 1822, there was such a bank in existence 
as the Bank of South Carolina. The best evidence of that fact is a copy 
of the law enacting the bank, for that alone can show the duration of its 
charter; but the evidence offered is the recital of the title of such act. 
The title of an act is not part of the act. Barrington, 444; I Ld. Ray., 

72, and appears to me to be inferior evidence to the act itself. 
(408) On this ground I think there ought to be a new trial. 

HALL, J., was of the same opinion. 

HENDERSON, J. TO bring the offense within the act of 1819, under 
which the defendant is indicted, the State must prove not only that 
there once was, but that there was on the day the note i n  question bears 
date, such a bank as the note purports to be issued by, and that the 
note, i.f genuine, would be obligatory on said bank. These are ques- 
tions of fact; but the evidence by which they are  to be proven must 
first be judged of by the court, to see that it is competent and relevant. 
A fact may be proven two ways: first, by proof direct; secondly, 
not by proving the fact in  controversy, but by proving some other fact 
from which such fact may be inferred. To give the utmost credit to 
the evidence in question, as to its direct effect, it only establishes, and 
that by way of recital and implication, that the Legislature of South 
Carolina, in the year 1800, passed an act incorporating the bank in 
question. But whether that act,, by the terms of its limitation, con- 
tinued up to the time this note bears date, or expired before; whether 
this is the form of these notes; whether they act in  this, or any other 
particular, by a president, directors, and cashier, or by either of these 
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officers, or whether they have such, i n  no wise appears. They may 
act entirely in a different manner, and by diffelrent officers and organs; 
that they do act in making notes by a president and cashier is founded 
only in conjecture; because most banks have such officers and act by 
them, and use this form in making their notes. But conjecture is not 
the basis on which judicial proceedings rest. I say that these facts 
appear neither by direct proof nor by an inference warranted by law; 
and if so, the court should have put its hands upon it as irrelevant. 
I think i t  should also have been rejected because the very evidence 
itself shows upon its face that the party offering i t  has better 
evidence in his power or possession; for the production of a law (409) 
of an  adjoining State, properly certified, is certainly within the 
power of the State; and the act produced by its recitals and refer- 
ences shows that there is such an act; in truth the contents of these 
very recitals and references, the State contends, prove the existence 
of the act in  question. The act introduced is, therefore, secondary 
evidence as to such inferences, far i t  shows that, if the facts exist, the 
party has i t  i n  his power to produce the primary evidence showing 
their existence. This, therefore, is not a verdict contrary to the evi- 
dence, but a verdict without evidence. I t  is a mistake to say that 
judges may draw such inferences of fact as they think proper. They 
are bound bv the law. and cannot make inferences which the law does 
not warrant any more than they can find against a legal presumption. 
They can no more infer that A. knows a fact because B., a stranger. 
knows it, than they can infer that when A., with a knowledge of what 
he was about, puts a pistol charged with a proper portion of gunpowder 
and an  ounce ball to the breast of B., that A, did not intend to kill 
B.; for the law presumes the intent by using a weapon proper to 
effect it, But in the case first put, if A. is the wife of B., and the 
thing is of a family and domestic nature, and in  the case last put, if 
the weapon is not of a deadly kind, and the question of intent is there- 
fore less doubtful, so that there is not a legal presumption one way 
or the other, the question of inferring knowledge in the one case and of 
intent in  the other is left to the jury as within their legitimate powers, 
which shows that a jury has not the arbitrary power' of drawing in  
ferencejs which the facts will not in law warrant. Whatever, there- 
fore, may be the facts, I am satisfied that the evidence did not in law 
warrant the jury in  saying that there was, on the day the forged note 
bears date, such ZL bank as i t  purports to be issued by, and that the 
note, if genuine, was obligatory on such bank; and, therefore, the 
evidence should not have been submitted to them. 

PER CURIAM. New trial. 



(410) 
STATE v. LEWIS.-From Warren. 

1. When a record states that a court was held before the Hon. J. P. (who is 
one of the judges of the Superior Courts), without adding th~bt he is one 
of the judges, it is sufficient. 

2. If, upon the second removal of a cause under the acts of 1821 and 1822, the 
clerk should transmit the same papers which had been sent to his office 
upon the first removal, and a prisoner should be tried and convicted 
thereon, it furnishes no ground to arrest the judgment. 

INDICTMENT for murder, originally found in WAKE Superior Court, 
removed on affidavit of the defendant from Wake to Franklin, and 
again removed by defendant to Warren, under the acts of 1821 and 
and 1822. The record which was sent from Wake to Franklin com- 
menced as follows: 

"Be i t  remembered, that a t  a Superior Court of Law begun and held 
for the county of Wake a t  the courthouse in Raleigh on the first 
Monday after the fourth Monday i n  March, A. D. 1824: 

"Present, the Hon. John Paxton. 
"A bill of indictment was found, etc." 
A regular certificate of the clerk, under the seal of the court, accom- 

panied this record to Franklin. When the cause was removed from 
Franklin to Warren, the clerk of Franklin transmitted to Warreln 
papers certified under the seal of his court, as follows: "That the 
foregoing copy contains a full and correct transcript of records filed 
and had in the case therein stated." The prisoner was tried and con- 
victed in  Warren, and moved in arrest of judgment on two grounds: 
first, that the record and proceedings did not show that the indictment 
was taken before any court having cognizance thereof; and, second; 

that the Superior Court of Warren had no jurisdiction, there 
(411) being no transcript sent of the records of Franklin Superior 

Court. The motion in arrest was overruled, and sentence of 
delath pronounced, from which there was an appeal to this Court; and 
now, i t  being understood that the ~ r i s o n e r  was unable to employ 
counsel, 

Seawell and Rufin volunteered to argue the points for him. 
Attorney-General for the State. 

TAYLOR, C. J. The result of a careful examination of this record 
is a belief that neither of the objections taken by the counsel of the 

prisoner can be sustained in  point of law. I n  the first place, the 
(413) record avers that a Superior Court of Law was begun and held 

for the county of Wake, at  the courthouse in Raleigh, on the 
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day which we know to be that appointed by law; and i t  further stated 
that a bill of indictment was returned into open court by the grand 
jury, with the indorsement "A true bill." Now, we know that by the 
public general law of the land a Superior Court cannot be held without 
the presence of one of the judges of those courts, and still less can a jury 
be constituted and a bill of indictment found by them. The record 
further states that at  the same term the prisoners were brought to the 
bar, arraigned, and pleaded not guilty; that affidavits of two of them 
were made for the purpose of moving the case as to them to another 
county, and such removal was ordered by the court, and that the sheriff 
of Wake was ordered to deliver the bodies of these two to the sheriff of 
Franklin; all of which are acts and proceedings the existence of which 
cannot even be supposed without the presence of a judge of competent 
authority and jurisdiction. I n  addition to this, there is in- 
serted in that part of the record, where the presence of the judge (414) 
is usually noted, the name of a gentlemen whom we know to 
be a judge of the Superior Courts; and when i t  is thus certified by 
the clerk that he was present at  a Superior Court where all these 
attributes and functions of a judge were manifest and exercised, we 
cannot suppose that any private individual of the same name was 
accidentally present, whose presence the clerk should deem i t  neces- 
sary to record, and distinguish from that of the numerous persons 
usually attending. As to the power of the sheriff to open and adjourn 
the court from day to day until a judge shall attend, or until the third 
day, that is not a court in  the usual meaning of the word, for its only 
effect is to prevent a discontinuance of the process, and give day to it 
as if the court had been duly held. 1806, ch. 194, sec. 2. It possesses 
no authority or jurisdiction whatever; i t  has no judge, and without 
the aid of the act cited the clesrk could not even enter the formal con- 
tinuances on the docket. On this objection, therefore, we feel con- 
vinced, beyond a personal or judicial doubt, that Wake Superior Court 
was held a t  the term by a gentleman who was then and is now one of 
the judges of the Superior Courts, and, consequently, that the indict- 
ment was taken before a court having cognizance. 

The other obje~tion is the defect of jurisdiction in Warren Superior 
Court for want of a transcript of the records of Franklin Superior 
Court, the clerk of the latter certifying only that the transcript trans- 
mitted to Warren is the same transcript which was transmitted from 
Wake to Franklin. This objection is founded on the act 'of 1806, ch. 
693, sec. 12, which provides that when a cause is removed the judge 
is authorized to order a copy of the record of the said cause to be 
removed to some adjacent court for trial; and on the supplemelntary 
act passed the same year, which directs the cleirk to transmit a trans- 
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cript of the record to the county to which the cause is removed. From 
both these clauses there can be no doubt the Legislature designed 

that the original record should remain in  the court where the 
(415) cause originated; and on this head no alteration has been 

made by any of the subsequent acts on the subject. I t  must 
be deltermined by the certificate of the clerk of Franklin Superior Court 
whether he complied with this requisite of the act o r  not. The 
proceedings of Wake Superior Court are drawn out at  full length and 
certified by the clerk of that court to be a correct transcript of the 
records of the case. This transcript was sent to Franklin Superior 
Court, received there, and entered upon the docket. When the case 
was removed to Warren Superior Court, the clerk of Franklin certi- 
fied "that the foregoing copy contains a full and correct transcript 
of records filed and had in the case therein stated." "The foregoing 
copy" imports that there was an original from which it was made. 
As to part of the copy, the original must have consisted of the records 
sent from Wake, which, though a copy in itself, forms, in relation 
to the clerk of Franklin Superior Court, when he makes a copy from 
i t  to be sent to Warren, an original. ('The foregoing copy" con- 
tains what? A full and correct transcript. Now "copy" and "trans- 
cript," when applied to a writing, signify precisely the same thing; 
and, therefore, any presumption or implication that the clerk of 
Franklin by the terms "foregoing copy" meant the copy as sent to them 
by the clerk of Wake is entirely repelled; for the amount of this certi- 
ficate is that the foregoing copy contains a copy. This will appear 
still clearer upon a further analysis of this certificate. Of what is 
the copy a transcript or a copy? "Of records filed and had in the 
case therein stated." The ((records filed" in the case were those sent 
from Wake; the "records had" were those transacted in the court of 
which he was an officer. How was i t  possible for him to certify that 
any record was filed in  the clerk's office at  Wake? So that, red- 
dendo singula singulb, he sends a copy of what he has filed, viz., the 

papers received from Wake and a copy of what took place in 
(416) his own court. When the law has affixed a definite and well 

understood meaning to certain terms and phrases, i t  is an unsafe 
mode of reasoning to wander into other sciences in  pursuit of other 
delinitions which are sometimes equivocal and sometimes metaphor- 
ical. I n  a tegal sense, copy signifies a transcript of an original 
writing, as a copy of a patent, of a chart, deed, etc., and to file a 
record is to deposit it among the archives of the court for the more 
safe keeping, or ready turning to the same; derived from filum, a 
thread or string on which writs or other exhibits in office were formerly 
filed. I t  seems, therefore, that the last objection is founded upon the 
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misapprehension of the clerk of Franklin's certificate, who does not 
appear to me to certify that the transcript transmitted to Warren is 
the same which was transmitted from Wake to Franklin. I t  is, there- 
fore, the opinion of the court that the judgment be affirmed. 

HENDERSON, J. I cannot hope to add anything to the very excel- 
lent opinion delivered by the Chief Justice, and should be entirely 
silent on the subject were i t  not that, from the manner in which one 
of the objections very much pressed by the defendant's counsel was 
disposed of, i t  might be thought that the objection, if founded on 
fact, would have prevailed. I mean the objection that upon the 
removal of the cause from Franklin to Warren the original transcript 
which was sent from Wake to Franklin, and not a copy of it, was sent 
upon the removal from Franklin to Warren. This inverts the order 
0.f proof and certainty, that which purports to be a copy may not. 
There may be many blunders or omissions in  i t  after the most diligent 
search and corrections. Passing by its authenticity, we know that 
i t  is inferior to the original, and is only substituted as evidence when 
the odginal cannot from any cause be had. And its efficacy depends 
on its being a correct representation of the original. I t s  only weight 
is derived from that circumstance. I t  cannot be better or car- 
ried farther; but as the original cannot be had, necessity compels (417) 
its acceptance. But in  no case cam i t  be considered as superior 
to the original for any purpose. Public records, for their safety and 
preservation, are to be kept for those purposes a t  one place, and are 
not by law suffered to be carried about to suit the convenience of indi- 
viduals. Copies of them are therefore received as representing them. 
The State may, therefore, complain of the clerk of Franklin for vio- 
lating his duty; and so may this individual, if he has suffe~red any 
injury by it, and not without. For all the purposes for which this 
case was sent to Warren the original was equal, a t  least, to the copy. 
But i t  is said that the law is so written, and for the purpose for which 
i t  is so written it shall be observed. But I cannot shut my ear to the 
sound of my own voice and be regardless of the dictates of my own 
understanding. I was not placed where I am as a mere insensible 
organ. The laws, or, rather, the letter of the law, must go with a 
comment, and that comment shall be the will of the Legislature or 
lawmaking power, as I understand it from their words, not taken 
word by word and sentence by sentence, but all the words and senten- 
ces taken together. I cannot have a doubt-it appears to me impos- 
sible that one can be entertained-that that provision in the act requir- 
ink that a copy should be sent was for very different purposes than 
to sustain objections like the present. Could I see that the situa- 
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tion of the defendant could possibly be affected by using the original, 
I would pause before I would 'declare that even the original should 
not supply the place, of a copy. But  I am certain the direction was 
given for other purposes than can be applied to support this objection. 
I must say the objection cannot be sustained. 

HALL, J. ,  concurred. 

PER CURIAM. No error. 

Cited: 8. v. Kimbrough, 13 N. C. ,  440; 8. v. Seaborn, 15 N. C., 308; 
8. v. Martin, 24 W. C. ,  24; S. u. King, 27 N. C., 205; b'hort v. 
Cur&, 53 N. C., 45. 

(418) 
LAT'HAM v. BOWEN. 

There can be no appeal from an interlocutory decree making no flnal dis- 
position of the cause. 

PER CUEIAM. The decree in  this case was interlocutory, making 
no final disposition of the cause, nor disposing of all the matters in 
controversy between the parties. The appeal was consequently pre- 
mature, and must be dismissed. 

Appeal dismissed. 

1 IN EQUITY 

I PRICE, BY GUARDIAN, V. J0YNER.-From Martin. 

On the trial of an issue directed for the purpose of ascertaining whether an 
absolute deed was obtained by fraud or misrepresentation, the widow of 
the grantor named therein is a competent witness to prove that the deed 
was intended to be a mortgage, because whether the deed was absolute 
or a mortgage her right of dower was gone. 

THIS was a bill filed to set aside a conveyance absolute, on its face, 
on the ground, that it had been fraudulently obtained by misrepresen- 
tation, and i t  was alleged that the intention and agreement on the 
part  of the grantor was to execute a mortgage deed. 
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The answer, denying the allegations of the bill, insisted that it was 
the agreement of the parties that an  absolute conveyance i n  fee simple 
should be made. 

I n  the  court below an issue was directed to inquire into the alleged 
fraud; and on the trial the deposition of Nancy Price, the widow of 
the grantor in the deed, was offered in evidence by the complainants and 
objected to by defendant on the ground that she was entitleld to dower 
in the premises. The objection was overruled, and the deposition read. 
The issue was found in favor of complainants; and the only question 
before this Court, on the appeal of the defendant, was on the ad* 
nlissibility of this deposition. (419 

HALL, J. There can be no objection to this deposition on the ground 
that the widow had any interest in  the land, because, whether the deed 
mas absolute or considered as a mortgage, her right of dower was 
gone. I f  i t  was considered as a mortgage, i t  would seem that she 
was swearing against her interest, because the personal property of her 
late husband was the fund out of which the money must be raised to 
pay the debt and redeem the land, which would consequmtly lessen 
the fund out of which the law makes provision for her. For these 
reasons I think a new trial of the issue should not be granted. 

The other judgeis being of this opinion, a new trial was refused. . 
PER CURIAM. Affirmed. 

(420) 
IN EQUITY 

McGOWAN ET AL. V. COLLINS. 

When, on a bill filed to settle partnership accounts, the matters in dispute 
were referred to arbitrators, who made a report that defendant was in 
debt to complainants, provided defendant was not liable to pay the 
amount claimed in an attachment against him for a debt due from the 
firm, and the court, on complainant's motion, decreed in the alternative, 
pursuing the language of the report of the referees; it was held that the . 
decree was as final as the court intended to make it, the parties being 
referred to the decision of another court for its final consummation, and . 
that a bill of review would lie to reverse the decree. 

THE bill, which was filed in April, 1820, set forth that McGowan and 
Owen Collins, copartners, entered into partnership with John Collins 
of Halifax, the defendant, in 1818, under the firm name of John Collins 
& Co.; that i t  carried on a profitable business for two years, and that 

233 . 



I N  THE SUPREME COURT. [ I @  

during the copartnership complainants furnished goods to a large 
amount; that the affairs of the firm became deranged by reason of debts 
against it to a large amount, and in order to make a just surrender of 
all the effects the company assigned to Timothy Ryan, Patrick Durkin, 
and George Irvine, in trust for the benefit of its creditors; that Ryan, 
Durkin, and Irvine pray to be made parties to this bill; that a dissolu- 
tion of the firm of John Collins & Co. took place, and that John Collins 
fraudulently carried off bonds, accounts, etc., of the partnership effects, 
and refused to account with the assignees, and prayed an account and 
decree for the sum due. 

At October Term, 1821, the cause was referred to Andrew Joyner and 
Shirley Tisdale; and at  April Term, 1822, the referees reported that the 
defendant had i n  his hands $1,293.03 due complainants, "provided John 
Collins is not liable under an attachment issued a t  the instance of 

Michael Sweetman against him, for payment of an action in 
(421) favor of the said Sweetman against McGowan & Collins for the 

sum of . .  . . . . . . . . . . 9 ,  

On 27 April, 1822, upon motion made to the court below by the com- 
plainant's solicitor, and upon producing the report of the referees, it was 
"Ordered that the report be confirmed, and that John Collins pay to the 
complainants the sum of $1,293.03, provided that John Collins is not 
liable under an attachment issued at the instance of Michael Sweetman 
against him, as mentioned in the aforesaid report; and if he, being lia- 
ble, should pay to Sweetman the amount of the attachment, then he was 
to be discharged from the payment of $1,293.03 to complainants if 
Sweetman's attachment amounted to that sum; and if i t  did not, then 
that John Collins should pay to the complainants the sum required to 
make up the $1,293.03," and the clerk was ordered to tax complainant's 
costs against John Collins. 

At October Term, 1822, the cause was continued, and at  April Term, 
1823, the complainants filed a petition for a rehearing, which, at October 
Term, 1824, was refused, and the petition was dismissed; whereupon 
complainants appealed to this Court. 

The reference was of all matters in controversy between McGowan & 
Collins and John Collins. 

The attachment of Sweetman was sued out in May Term, 1822. 

The  Attorlzey-General, Seawell and Rufi.r, for complailzants. 
.Gaston and Hogg for defendant. 

(422) HALL, J. 'I think the decree in this case is as final as the court 
intended to make it. The parties are referred to the decision of 

anothe'r court for its final consummation ; and whether execution should 



N. C.] DECEMBER TERM, 1824. 

issue for onc sum or another was made to depend upon that 
decision; and when the record from the court where the attach- (423) 
ment was depending (under which John Collins had been sum- 
moned as garnishee) should be produced, i t  would make no alteration in 
the decree, but merely enable the court to direct for what sum execution 
should issue. I, therefore, think a bill of review will lie to reverse the 
decree, and that the decree ought to be reversed and a decree entered for 
the complainants. 

TAYLOR, C. J., and HENDEESON, J., concurred. 

IN EQUITY 

Reversed. 

STREATOR v. JONES.-From Wake. 

On a bill, alleging that an absolute deed executed by complainant to defend- 
ant was executed in pursuance of a contract for the loan of money, and 
that the land was to be redeemable by the parol contract of the parties; 
the Court, without meaning to contravene the rule which forbids parol 
evidence to contradict, vary or add to the terms of a written agreement, 
will yet hear parol evidence to prove facts and circumstances dehors the 
deed, which go to show that the true contract of the parties could not 
have been for an absolute conveyance; such as that the money paid was 
not a fair price for the absolute purchase, that the vendor kept posses- 
sion, that an account was stated between the parties, wherein the money 
advanced was charged as a debt and interest thereon was stated, etc. 

THE bill stated that in  1799 the defendant advanced to the complain- 
ant on loan the sum of $800; and that to secure the repayment thereof, 
with 25 per cent interest, on or before the expiration of that year, he 
executed to the defendant a deed in fee simple for divers tracts of land; 
that i t  was agreed between the parties that the lands should be redeem- 
able on repayment of the sum borrowed, with 25 per cent thereon, a t  
the expiration of the then current year; that upon complain- 
ant's urging upon Jones that some writing expressive of such (424) 
right of redemption should be subjoined to the deed, Jones said: 
('Here, take the money you want, and trust to my word"; that complain- 
ant did trust to his word and agreement aforesaid, and signed the deed, 
and continued in possession until he was evicted by defendant in 1801; 
that before the expiration of the year 1'799 complainant informed Jones 
that he would not be able to comply with his contract at  the stipulated 
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time, and prayed further indulgence, to which Jones, in reply, proposed 
that complainant should sign a book account stating the sum of $200 to 
be due for the rent of that year, and at  the same time promising that if 
he would do so he might redeem in 1800 by the payment of the principal 
with 12% per cent, or in 1801 by the payment of the principal with 25 
per cent; and the complainant, being ignorant and in distress, signed 
the account. 

Some time in 1800 a payment of $100 was made for complainant to 
defendant by one Powell in part of the redemption of the land, and Jones 
then agreed that if within the first five weeks of 1801 the complainant 
would pay him the further sum of $600, and give bond and security for 
the balance, that he would release the land; or, if within that time he 
could not make such payment, that he wouId wait another year for the 
payment and during that year be content with lawful interest; that in 
the course of the five weeks mentioned above the complainant, by one 
Reading Jones, offered the defendant $500, and to pay the remaining 
$100 in  one month, if he would surrender the deed; this Jones refused, 
but said he would see about it at court, which was to meet in a few days; 
and at  the court Jones caused the deed to be recorded, and then told 
Reading Jones, who offered to pay the $600, that he need not trouble 
himself any more, for that the lands had been sold by him (the defend- 

ant) and that the complainant would never get them again. 
(425) Complainant then applied to Jones himself, offering to pay the 

$600 and to secure the remainder by bond with security, when  ones replied that he had sold the land, and offered the complainant a 
small pecuniary compensation for his equity of redemption; this was 
refused by complainant, and Jones then evicted him by means of a jury 
upon a complaint of forcible detainer. The lands were sold to one 
Martin Lane, who, it was charged, had full notice, and who paid no 
consideration. 

The bill prayed that the sum due; with interest thereon, might be 
ascertained under the direction of the court, and upon payment thereof 
that defendant should be decreed to reconvey the lands. 

The answer of Jones.set up an absolute purchase of the lands, and 
denied that there was any agreement for redemption, and, admitting 
the fact that complainant remained in  possession until 1801, alleged that 
his possession was that of a tenant only, under an agreement to pay a 
certain rent annually so long as he continued in possession. A promise 
to "resell" to complainant, made afterwards, was also admitted, but at 
what time was not stated. 

The defendant Martin Lane answered that he was a purchaser for 
valuable consideration, without notice of complainant's claim. 
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There was much evidence in  the case, and the facts shown by the depo- 
sitions, so far  as is necessary to a correct understanding of the points 
decided, will be found in the opinion of the judges. 

R u f i n  and Hogg for complainants. 
Gaston and Seawell fov defendants. 

HALL, J. The bill charges that the money received from the (431) 
defendant Jones was a loan and not the price of the land, and that 
the land was to be mortgaged as a security for the debt; that when com- 
plainant was about to execute the deed he expressed a wish thrtt a clause 
of redemption should be inverted in it, but that the defendant objected, 
and said: "Here take the money you want and trust to my word," and 
that the defendant refuses to either receive the money or reconvey the 
land. 

From this statement the justice of the case seems to be with the com- 
plainant, and relief ought to be granted, unless there is some rule of law 
founded in policy that forbids it. 

I t  is objected that the contract of the parties is evidenced by (432) 
the deed executed by the conlplainant to the defendant Jones and 
that parol evidence ought not to be received to contradict i t ;  and 
that that principle was established in the decision of this Court which 
took place on the same point in July, 1810, Streator v. Jones, 5 N.  C., 
449. With respect to that decision, I think my recollection serves me 
when I say that the decision of a majority of the Court was not as is laid 
down in that case. I know that the Court did strongly incline against 
the introduction of parol evidence to prove directly that the deed exe- 
cuted to Jones was a mortgage, but did not doubt but that circumsances 
might be given in evidence from which a jury might infer that the deed 
was considered by the parties as a mortgage and find a verdict accorci- 
ingly; such as the value of the land at  the time of the contract, the sum 
of money paid for it, the rent paid or agreed to be paid by complainant ' 

during the time he afterwards lived upon it. And I am supported in 
this from this further fact that, shortly after that decision was made, an 
issue was ma~de up on this very point in the Superior Court of Wake 
County, where the cause was pending, and submitted to a jury. The 
question submitted was whether the deed was a mortgage or not. There 
was a mistrial. The question before that jury is the one now before 
this Court. I t  may further be observed that the same counsel appeared 
for the parties in both courts. 

With respect to the objection that parol evidence ought not to be 
received to contradict or control a written instrument, as a general prin- 
ciple or rule of law its correctness is admitted. I t  is also admitted that 
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when the parties undertake to embody their contract in writing, and 
really do so (unless there is fraud, etc., in the case), i t  cannot nor ought 
i t  to be disturbed by par01 evidence. The question, then, here is, Was 
the contract of the complainant and the defendant Jones committed to 
writing, or was there any other contract made a t  the time than what the 

deed sets forth? I think there was; because the complainaint was 
(433) a needy man. The disproportion between the value of the land 

and the money received for it, the high rent which complainant 
agreed to give for it, and his remaining in possession so long as he did 
after the sale; before complainant signed the deed he wished a clause of 
redemption inserted; Jones said he had given full value for the land; 
complainant answered that he would not take three times that sum for it. 
After he signed the deed Jones told him if he would return the money, 
that was the $800 which he was about to give him, at  the end of the year, 
together with $200 rent, that he might have the land again. This surely 
does not appear like a serious and bona fide purchase of the land by 
Jones. Had  this money been paid at  the end of the year by complainant 
i t  would have been paying Jones his principal and 25 per cent interest, 
which the bill states the contract to have been. At this rate the pur- 
chase money would have been swallowed up in the rent due in four years. 
And i t  must appear a little singular that $200 rent should be paid for 
land that was only worth $800. As to the value of the land, the testi- 
mony is contradictory. I t  appears from some of i t  that the land was 
worth, in 1799, 75 cents per acre; that in 1804 it was worth $1, 
without the improvements put on i t  by Lane, who purchased from Jones. 
From this testimony the land was worth 25 cents per acre more in 1804 
than i t  was in 1799, notwithstanding timbers had been taken from it by 
Streator while he lived on it, and by Lane, who lived on it afterwards up 
to that time. I t  appears from other testimony that the land in  1799 
was worth $2.50 per acre, and from other testimony $3 per acre. A 
mean valuation between the two extremes would be nearer thrice than 
twice the sum for which Jones says he purchased it. But i t  is asked, 
Why did the complainant execute the deed under these circumstances? 
And i t  is argued that, as he has done it, he must be bound by it. My an- 

swer, is, he was a needy marn. Jones was the lender and he was 
~(434) the borrower; as Lord Matwfield observes, he was the slave of 

the lender. Doug., 672, note. Borrowers are oppressed men; 
and their necessities oblige them to submit to any terms. Ca. Temp. 
Talbot, 41. Under such circumstances it will not do to take shelter 
under the maxim, Volenti non fit inju$a; they are not in  pari delicto. 
1 Ves., 319. 

I n  Barnell v. Xabine, 1 Vernon, 268, which happened before the 
statute of frauds, etc., in England, the single question was mortgage or 
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no mortgage; and the court received evidence of the value of the land; 
that the purchase money was 9501., that the defendant was offered about 
the same time 1,400 1.; and to prove that such evidence was sufficient to 
make i t  a mortgage they cited two cases, Cole v. Martin and Beale v. 
Collins, neither of which cases I have been able to find. The chancellor 
dismissed the bill, not because he would not hear parol evidence, but 
because the evidence when heard did not convince, him that the deed 
was originally a mortgage. I n  another case, since the statute of frauds, 
Ca. Temp. Talbot, Cottrell v. Purchase, the same question arose, whether 
a deed absolute on the face of i t  was intended by the parties to be a mort- 
gage, and in that case evidence was given as to the purchase money and 
as to the value of the land, which was deemed by the chancellor not 
sufficient proof that the deed had been originally considered by the par- 
ties as a mortgage; but he added: "IIad complainant continued in pos- 
session any time after the execution of the deed, I should have been clear 
that i t  was a mortgage; but she was not, and her long acquiescence 
under the defendant's possession is to me strong evidence that the deed 
was an absolute conveyance." These cases are introduced, not for the 
purpose of showing the final decrees of the chancellors, but to show that 
they permitted p a r d  evidence to be given to prove that deeds absolute 
on the face of them were by the original contract considered by 
the parties to be mortgages. I n  the last mentioned case of (435) 
Cottrell v. Purchase the chancellor concluded by saying that they 
who took an absolute conveyance of an estate as a mortgage are guilty 
of a fraud; for which he cited Bacon's Trocts, 31. I n  Prec. in Chancery, 
526, i t  is stated that when the lender having an absolute conveyance 
refused to execute a defeasance, Lord Notlingham decreed i t  against 
him on the fraud, after the statute of frauds. 

In  that case the decree was made on the ground that he refused to 
enter into a written agreement to reconvey as the statute required, after 
having agreed to do so. I n  this case relief is prayed because the defend- 
ant refuses to reconvey after having by parol contract agreed to do so, 
the statute of frauds not having been in force at  the time of the contract. 
Another case in the same book, 526, was where an  absolute conveyance 
was made for a sum of money, and the person to whom it was made, 
instead of entering and receiving the profits, demanded interest for his 
money and had it paid him. This was admitted as evidence to explain 
the nature of the conveyance. This decree was made on the same kind 
of evidence as that objected to in this case. The only doubt entertained 
by the judges in this and other cases of the like kind seemed to be 
whether the statute of frauds stood in the way or not; for Powell, in his 
treatise on Mortgages, 200, where the last mentioned case is also noticed, 
makes this remark : ('In such cases the proof offered is not considered 
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a variation of the agreement, but explanatory only of what i t  was meant 
to have been; and the allowing of any other construction upon the stat- 
ute of frauds and perjuries would be to make it a guard and protection 
for fraud, instead of a security against it, which was the intention of it." 
I have before stated that when this contract was made there was no 
statute of fraud and perjuriels in  force in  this State. 

I n  consequence of this statute the English judges have rejected 
(436) parol evidence offered to control written contracts (unless they 

have been procured through fraud, etc.) because a parol contract 
is void under the statute, and i t  cannot be established in  part by written 
and in part by parol evidence, more than if i t  all rested on parol evi- 
dence. As in Woolain, v. Hearne, 7 Ves., 217, a bill was brought for a 
specific execution of an agreement for a lease at  a less rent than was 
mentioned in the written agreement, and the variation was sought to be 
proved by parol evidence. The master of the rolls said "that the statute 
had been too much broken upon by supposed equitable exceptions," and 
that he would go no further in  giving effect to parol evidence than he 
was forced to do by precedents. He  dismissed the bill, but said that the 
evidence made out the complainant's case. As coming nearer to this, 
however, notwithstanding the statute of frauds, I inust notice Pember 
u. Matthews, which came before Lord Thurlow. A bill was brought by 
the original lessees of a leasehold estate against the assignees of the 
lease, for the specific performance of a parol undertaking to indemnify 
the complainants against all rents and covenants to be paid or kept on 
thg lessee's part towards the original lessor, and to execute a bond for 
securing such indemnity; the assignment had been by sale and auction, 
and the conditions of sale did not state the indemnity. I t  was objected 
that pan01 testimony wae inadmissible on the ground that when the 
parties have entered into a written agreement no parol evidence can be 
admitted to increase or diminish such agreement. Lord Thurlow said, 
"The rule of law is right, but when the objection was originally made 
and promised by the other party to be rectified, i t  came among the string 
of cases, 1 Eq. Ca. Ab., 230-1, where i t  is considered a fraud upon the 
rule of law," and ordered it to go to law upon an issue whether there 
was such a promise on the day of the execution of the assignment of the 
lease; and upon the trial the jury found there was such a promise, and 

complainant had a decree for a specific performance. If this 
(437) case was decided on the ground of fraud, I think the case before 

us is not altogether clear of it. 
I cannot think that Lord Irnham v. Childs, 1 Brown, 92, is an author- 

ity for the defendants. I n  that case i t  was agreed that the annuity 
should be redeemable; but the parties thought that if there was a clause 
of redemption inserted it would make i t  usurious, and for that reason 
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it was agreed that such a clause should not be inserted. Lord Thurlozo 
said there was no fraud in that case, and refused to relieve the parties 
upon parol evidence; but said that if it had been intended to be inserted, 
and had been suppressed by fraud, he would not refuse to hear the evi- 
dence. 

I t  is observable in this case that the parties intended to evade the 
statute of usury. They were both in pari  delicto. The same remark map 
be made as to the cases in Rrown, 168 ; 1 Ves., 241. Cases are not want- 
ing on this subject in  the United States. I n  Ross v. iUerrell, 1 Wash.. 
14, the bill was brought to redeem negroes conveyed to the defendant by 
an absolute bill of sale; parol evidence was received to prove that it had 
been executed as a mortgage. The Court said they had the less difficulty 
in receiving it as the coniplainant had remained two years in  possession 
of the negroes after the conveyance. And in Robertson v. Campbel l ,  
2 Call., 421, the complainant had conveyed by absolute bill of sale certain 
slaves to the defendant; parol evidence was received to prove that it was 
the intention of the parties that the slaves should be redeemable, and 
the Court, believing the evidence, decreed for the complainant. See, also, 
Sad ler  v. Greene,  14 Va., 101, and King v. N e w m a n ,  16 Va., 40: decided 
upon the same principle, notwithstanding, as I understand, the statute 
of frauds, etc., in force in that Commonwealth. 

I n  1 Johnson Chancery, B o y d  v. i l l c l e a n ,  the plaintiff pur- (435) 
chased of Golden a tract of land, and borrowed of the defendant 
the money to pay for it, a~nd directed Colden to convey the land to 
the defendant as a security for the money, which was done by an abso- 
lute deed; the money was tendered and a bill filed praying a conveyance 
of the land; the defendant relied upon the statute of frauds. Chancellor 
K e n t  decided that it was a resulting trust excepted out of the statute of 
frauds, and that the fact whether the purchase was made with the plain- 
tiff's money might be proved by parol evidence. 

I n  this case the complainant did not procure a third person to convey 
the lands as a security to the defendant, but he conveyed them himself 
as a security for the debt. I n  both cases the lands were held as a security 
for the debts, but by deeds absolute on the face of them. I f  resulting 
trusts are excepted out of the, statute, other trusts may be proved by 
parol evidence when unshackled by any statute. See, also, 1 Johnson 
Chan., 273; 2 ibid., 274, 405, 585, 630. I n  1 Day's Cases, 139, parol 
evidence was held admissible in equity to show that an absolute deed 
was intended as a mortgage. 2 Day, 137. See, also, note to Co. Lit., 
205a, note 96. 

I have said that the evidence in this case convinces me that the deed 
in question should be considered as a mortgage, because I think i t  was 
understood by the parties that the land was redeemable; and I have 
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come to this conclusion from the evidence given in  the case. Although 
the evidence proving directly the declaration of Jones is not much to be 
relied upon, yet it is corroborative of other evidence as to the value of 
the land, the possession kept afterwards by Streator, and the rent 
charged, etc., as well as the needy situation of Streator. And I am also 
of opinion, from the authorities examined in this case, that i t  is proper 
the evidence should be received in reference to the deed from Streator 
to Jones. 

I will take another short view of the case, in regard to the objection 
that the evidence contradicts the deed. Let it, then be admitted 

(439) that Jones loaned, or agreed to loan, $800 at  25 per cent interest, 
or at any other per cent; that i t  was further agreed tha~pstreator 

should convey to Jones his land in fee simple as a security for the debt; 
and i t  was further agreed that when Streator should replace the money 
with interest (provided he did i t  in twelve months) Jones should re- 
convey the land to Streator, and that such contract rests altogether on 
parol evidence, and that the statute of frauds, etc., was not in force, and 
that parol contracts are obligatory upon the parties; and let us suppose 
that in part execution of the contract the land is conveyed to Jones and 
the money advanced to Streator; can it be said that the deed embraces 
the whole contract? or can i t  be said that the deed contradicts that part 
of the contract which provided for redemption? I t  has never been 
considered that a defeasance and an absolute conveyance will not stand 
together. I t  seems to me that in such case the execution of the deed is a 
part execution only of the contract, and that the residue of the contract 
remains executory. And this I say without impugning what I have 
before admitted, namely, that a written contract shall be obligatory, 
when it appears that i t  was the intention of the parties to commit the 
whole contract to writing, and there is no allegation of fraud, etc. 

HENDERSON, J. I t  is unquestionable that written evidence is more 
certain than mere oral testimony, or, as it is commonly called, parol 
evidence. Hence follows the rule, which seems to be very generally ad- 
mitted, that what is written shall not be contradicted, controlled, en- 
larged or explained by mere parol, unless i t  is shown that i t  is so written 
through fraud or by accident; which latter term embraces mistakes, 
surprise, or the like. There equity relieves upon a principle of equitable 
jurisdiction, not upon the writing, but on a thing, to wit, the fraud or 
accident dehors the writing, as Lord Tlzurlow expresses i t  in  Irnharn v. 

ChiZds, 1 Brown, 92; for equity relieves in cases of fraud, acci- 
(440) dents, and trusts. But the fraud here meant is not the fraud in 

not observing the contract, but that fraud by which the writing 
is made to speak a language different from the agreement; otherwise, it 
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would afford a ground of relief in all cases, and to obtain relief in such 
cases such a case must be made in the bill and, of course, supported by 
the proofs. But the great difficulty is to ascertain what is hcrc meant by 
the written agreement.  I s  i t  confined to those writings professing, as i t  
were, to evidence the written agreement, or does it embrace writings 
made for other purposes, divcrso intuitu, ex  grat ia  to execute them, and 
if the latter, to such of them as contain direct expressions of the agree- 
ment; or where the p a r d  agreement is so inconsistcnt with the written 
agreement that both cannot stand together, or where such contradiction 
is not absolutely repugnant to or inconsistent with the writing, but the 
contradiction only a probable inference. The authorities are somewhat 
contradictory on the subject, and I have not the vanity to believe that 
I can reconcile or explain them by any examination that 1 could make 
of them. Nor do 1 deem it necessary in this case. But where the writing 
is of this latter description, and the parol evidence is not absolutcly con- 
tradictory and repugnant to the writing, but the contradiction only a 
probable inference from the writing, I think that facts and circumstances 
may be shown by parol. Whatever may be the law as to mere parol 
declarations is too well established, I think, by all the authorities, both 
ancient and modern, to be now questioned. They are collected by Mr. 
Buller in  his note in  Co. Lit., page 205a, note 96. They prove the correct- 
ness of his observation, that wherever a conveyance or an assignment 
of an estate is originally intended as a security for money, whether this 
intention appears from the deed itself or any other instrument, it is 
always considered as a mortgage, though there is an express agreement 
of the parties that it shall not be redoemable, or that the right of 
redemption shall be confined to a particular time, or to a partic- (441) 
ular discription of persons. IIe then observes (which is to the 
point in this case) that "In many of these cases the courts have found 
i t  necessary not only to apply their general principles, but to determine 
the fact whether the conveyance was intended as an absolute sale or only 
as a security for money. I f  the money paid by thc grantee was not a 
fair  price for the absolute purchase of the estate conveyed to him; if 
he was not let in to the immediate possession of the estate; if instead of 
receiving the rents for his own benefit he accounted for them with the 
grantor, and only retained the amount of the interest; if the expense of 
preparing the conveyance was borne by the grantor: cach of these cir- 
cumstances has been considered by the courts as tending to prove that 
the conveyance was intended to be merely pignorititious." The cases 
from which he draws his observations are there cited, and they fully 
support him; and this seems to me to be conformable to principle. 
That i t  was not to be redeemable is matter of inference, not only ex- 
pressed so in the deed, but inferred from it, on the presumption that if 
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there had been such an agreement the deed would not have been absolute. 
But this is not entirely inconsistent with the deed, but only a very 
strong probability, which it would be impossible to overturn by proof 
of inconsistent parol declarations; for they are liable to be misunder- 
stood, forgotten, or misrepresented by fraud or perjury, or set up, where 
there was nothing of the kind, and are incapable of disproof. But facts 
from which the inferences are to be drawn are not more liable to these 
objections than almost all human things. There are some acts which, 
if done with deliberation, such as the one mentioned by Lord Talbot in 
Cottrell v. Purchase, Gas. Temp. Talbot, 63, as settling an account 

wherein the money advanced is charged as a debt, and interest 
(442) stated. Now, it is possible that an absolute conveyance may be 

intended only as a mortgage or security for money; but it is im- 
possible that there can be an absolute purchase and yet the purchaser 
retain the price. They both cannot stand together; the possibility 
yields to the impossibility; the absolute conveyance to the mortgage; for  
an absolute conveyance and intended as a mortgage, i t  may be; but an 
absolute purchase and mortgage it cannot be. I wish it to be distinctly 
understood that I express no opinion on principles which I have not 
used to decide this case; for as to then1 I have not pushed the inquiry 
fa r  enough to form an opinion on which I can confidently rely. But 
this much I will observe, that in the old cases there was too much laxity 
permitted in the introduction of parol evidence to interfere with written 
contracts. Writing then was not so common as at  present, and their 
very inheritances were conveyed by mere words accompanied by livery 
of seisin, all which might be, and was very often, done without any 
writing a t  all. On the contrary, of late, since the statute of frauds, 
there has been too much strictness in excluding it, as we are apt to run 
into contrary extremes; and the legal notions of the lawyers of England 
have been insensibly affected by the operation of that statute, which 
places parol evidence in the background, and in many instances it has 
been said that independent of the statute parol evidence would be in the 
background, when in truth the notion of its inferiority was insensibly 
produced by the statute in the manner before mentioned; and it being 
of no moment how i t  was produced, provided it was so, the matter passed 
off without further examination. And even in  this State, where we had 
no statute of frauds until very lately, the same effect has been, in a 
minor degree, produced; for we get our legal notions, or most of them, 
from English authorities, and principally from those written since the 
passage of the statute of frauds, and particularly as to the rules of evi- 
dence. This case was before the late Supreme Court in 1810, 5 N. C., 
449. I was a member of the Court and concurred with a majority that 
mere parol declarations should not be received to contradict the 
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deed. I did not doubt then, nor do I now, that facts might be (443) 
shown by parol from which i t  might be inferred that i t  was in- 
tended only as a security for money. I n  this opinion Judge Locke con- 
curred. I have no distinct recollection of Judge Lozurie's opinion. The 
Court was composed of Judges Taylor (the present Chief Justice), Hall, 
Locke, Lowrie, and myself. Judge Wright, I think, was absent. 

From my view of the case I do not deem it necessary to examine the 
ground taken by the gentleman who closed the argument, to wit, that 
although the parol declarations were not admissible to prove the 
iransaction to be a mortgage, yet they werk to prove it usurious. This 
was incomprehensible to me. I cannot, therefore, acquiesce in it, 
although I do not know that I can detect the fallacy of his very inge- 
nious argument. But I have too much experience of the extent of the 
powers of my own mind not to have perceived that the arguments, 
the fallacy of which I cannot detect, do not always lead to the truth; 
and when to my understanding they tend to establish something con- 
trary to what I have arrived at  by a plain and simple argument, I 
conclude there is error in the argument, although I cannot point out 
where it 1-9. 

This transaction cannot be made a loan without making the colivey- 
ance a mortgage; for if i t  was an absolute purchase, the lands passed 
to Jones and the money to Streator; there was no debt to forbear. The 
evidence must, therefore, be admitted to prove the mortgage; and if 
the evidence is admissible, to prove i t  a mortgage to entitle, the party 
to redeem, i t  appears to me to be admissible to prove the same fact 
for any purpose. I f  mortgage deeds were void, evidence to show it 
a mortgage would be admissible. But mortgage deeds are not void; 
only usurious mortgage deeds are void. Then as to the evidence, in 
which I do not take the parol declarations into consideration further 
than Jones a~dmits them in his answer. The question then is, 
do the facts proven, taken in connection with Jones' two answers, (444) 
show the conveyance to be intended as a security for money? 
I think they do. (1) As to the value, the witnesses differ from 
75 cents to $2.50 and $3. I am disposed to believe that the higher 
valuations are nearer right, first from the amount of the rent, as admit- 
ted by Jones; the estimate made of the injury done by Streator in two 
years, to wii, $400, and the estimate made of the injury done by 
Streator and Lane, $1,000; the amount for which Jones sold the land 
two years aftelrwards, to wit, $1,200; and the two years rent, to wit, 
$400, making in  all $1,600. &?ow, i t  is impossible well to perceive 
how this estimate made by the witnesses Hunter and Sugg, could be 
correct, to wit, $975, and yet the land in so short a time, without any 
convulsions in nature, or any other particular cause, received an injury 
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of $1,000, particularly when the $975 estimate is supported only bp 
two men, one of whom says that the land without the wood is worth 
nothing, and the other only 25 cents. With this estimate as to value, 
taken in connection with the rent, I am of opinion that the land was 
worth $2,600 or more. This disparity, together with amount of rent, 
and Streator's retaining possession, with Jones' answer to this bill, 
and another answer of his read on the hearing in another suit between 
Streator and himself, satisfy me that Streator never would have 
signed the deed unless it was understood, and formed part of the con- 
tract, that upon the repayment of the money he was to have the land 
again. Such total disregard of value, and the sacrifice consequent 
thereon, are contrary to the principles which almost invariably govern 
human actions, which, with the high rent and Streator's retaining 
possession, countervail any inference which can be drawn from the ' 
absolute form of deed. And, in  truth, I think that such inference i s  
supported by Jones' answer. He admits in  it that an after-promise 

was made (but when, he cautiously conceals) that he would 
(445) resell, as he calls it. These resales, particularly when made 

immediately after the execution of the title deeds, should be 
strictly scrutinized. They are most frequently mere shifts or devices 
to cloak the real nature of the transaction and evade the statute against 
usury. They form at least one link in the chain. But the object of 
the bargain was not to acquire the property, but to make a profit of 
money; not that a person may not use his money to his profit and its 
increase by buying and selling, but i t  must be a real sale and transfer 
of right which, from their very nature, is not to be presumed; for 
why should a person really and bona fide purchase the property and in 
a moment after, without any cause, and before that foible of our 
nature, proneness to change, could exert its influence, part with i t  again? 
I t  is said the motive was to make money. It is admitted, and was SO 

understood before' the contract was closed, and formed part of i t ;  and 
i t  is true there may be upon principle a sale made under such circum- 
stances; but I have never known one, and they are so rare that I have 
never known a person who had. We have a full-drawn likeness of one 
in  Jones' second answer, and if they be as he has drawn-them, I wish 
never to witness one. But  with all the aid of able counsel, the features 
of usury and oppression could scarcely be concealed; and if he means 
the same thing in his answer to this bill by a resale, as he did in that 
-and i t  is quite fair  so to presume, for I believe he was the same being 
in both-very little evidence, much less than that .offered in this 
case, would be sufficient to show the transaction to be a security for 
money only. 
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AS to the other defendant, Lane, my impression is that he stands iit 
the same situation as Jones, but it is  not so strong that a t  present T 
would decree against him. I n  his favor he has the express declaration 
of Streator that Jones had a right to sell, and that if he, Strcator, did 
not pay that year he gave ~y. Notice that Streator set up claim is 
sufficient, a i d  if lie undertook to judge of its validity, he did 
so at  his peril; and 1 rather think he should not protect himself (446) 
by an exposition of the contract (not a false statement of facts 
by Streator) which misled him, Lanc, by a ncedy, necessitous man, 
and whose whole estate was undor mortgage to the person whose vanity 
it flattered and whose prido it swelled. I say that I am not satisfied 
that he is protected by such means. H e  does not appear to be a 
hona fide purchaser; but a t  present I am not prepared to say that 
he stands in the place of Joncs. Retain the bill also as to him for 
further directions. 

TAYLOR, C. J., dissediente: From the case made by the bill, the 
allegations of which i t  is not necessary to repeat, the complainant can 
only be relieved by being allowed to show, by parol evidence, that the 
deed, though absolute on its face, was redeemable; or that the defendant 
agrred by parol to reconvey upon 'repayment of the sum borrowed. I 
have understood the rule to be settled, both at  law and in equity, that 
parol evidence is not admissible to disannul and substantially vary a 
written agreement. Nearly a century ago i t  was said by Lord H a d -  
zoicke that to add anything to an agroement in writing, by admitting 
parol evidence, is not only contrary to the statute of frauds and per- 
juries, but to the rule of the cor~mon law before the statute was-ir, 
being. 2 Atk., 383. I n  the last branch of the proposition he was sup- 
ported by decisions made before tho statute of frauds, 5 Coke, 25 b, 
3 Lev., 234, and by many since which have been cited in the argument, 
particularly that leading one of Mares v. Ansdl,  3 Wils., 275. The 
same doctrine has been more recently statcd and confirmed by another 
chancery judge of preeminent learning, Sir Will iam Grant, whose 
words are:  "By the rule of law, independent of the statute, parol 
evidence cannot be received to contradict a written agreement. To 
admit i t  for the purpose of proving that the written instrument does 
not contain the real agrccrnent would be the same 813 receiving 
i t  for every purpose. I t  was for thc purpose of shutting out (427) 
that inquiry that the rule of law was adopted. Though the 
written instrument does not contain the terms, it must, in contemplation 
of law, be taken to contain the agreement, as furnishing better evidence 
than any parol can supply." 7 Vesey, 219. These a ~ t h o ~ i t e s ,  selected 
from the numerous decisions on t h i ~  subject, seem conclusively to 
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establish the general rule that where there is a solemn deed or agree- 
ment in  writing no parol agreement can be set up to alter or vary, in 
any manner, the written contrack. Nor can I discern any circum- 
stanoe in  the case made out by complainant to bring it within any of 
the exceptions to the general rule. Those exceptions are that extrinsic 
evidelnce is admissible to prevent fraud, to correct mistakes, or to 
protect against surprise or accident. I t  is material to observe that 
neither fraud, mistakes, or accident are alleged in the bill; but an 
agreement, by the mutual consent of the parties, to leave out, or not 
annex to the deed, a defeasance or clause of redemption. I t  was said 
by the chancellor, in Lord Irnham v. Childs, 1 Bro. C. C., 92, that if 
the agreeme-nt had been varied by fraud, parol evidence would be ad- 
missible; that if the bill had stated that the clause was intended to 
be inserted, but i t  was suppressed by fraud, he could not refuse to 
hear evidence read to establish the rule of equity. As i t  was, the 
parties omitted a provision in a deed on the impression of its being 
illegal, and having trusted to each other's honor, they must rely upon 
that, and cannot require the defect to be supplied by parol evidence. 
I n  Lord Portmore v. Morris, 2 Bro. C. C., 219, the evidence went to 
prove that i t  was part of the agreement for an annuity that i t  should 
be made redeemable; but such agfeement for redemption making no 
part of the written contract, the master of the rolls observed "that if 
fraud had been imputed, the evidence might have been admitted, but 

that i t  was dangerous otherwise to depart from the deeds. I t  
(448) might be the intention that the annuity should be redeemable, 

but he could only get a t  it by demolishing one of the foremost 
rules of law. H e  would, therefore, reject the evidence." Hare v. 
Sherwood, 1 Qesey, Jr . ,  241, was decided on the same principle. From 
all the cases the principle may be inferred that is not sufficient merely 
that the evidence goes to establish fraud, or that i t  may be concluded 
from the circumstances of the case, such as inadequacy of price, the 
continuance of the vendor in posselssion, etc., but the bill must contain 
a distinct and positive imputation of i t ;  otherwise, the defendant 
is surprised by the case set up by eridence which wa:s not made by 
the bill. The court may add a trust or a clause to an absolute deed 
where the omission or suppression has been occasioned by fraud or 
misrepresentation; they will place the contract in the shape it would 
have assumed if no imposition had been practiced. But when the 
party seeking relief negatives the fraud by placing the omission to 
the account of an understanding and consent on both sides, I cannot 
perceive how relief can be given to him without admitting that a 
contract may rest partly in a solemn deed and partly in a parol promise, 
and that the latter shall be enforced to the overthrow of the former, 
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although fairly made. And it will be seen in those cases wer, where 
fraud was iinputed, aud the court cannot reject parol evidence to 
establish it, however cautious they arc irr giving clffect to it, wlrore the 
object of it is to set aside written irrstrurrrcnts. I n  Hutchim 73. Lep, 
1 Atk., 447, a bill was filed to set' aside the assignment of a leasehold 
estate, upon a suggestion that the same was never intended as an 
absolute assignment, but was meant to be subjcct to a trust for the 
benefit of the complainant. The terms of the deed itself were r n ~ ~ c h  
relied upon as furnishing evidence that it was not intended as an 
absolute assignnlent, and as tending to confirm the external evidence. 
Upon a view of all the authorities, 1 find the conclusion irrcsistible that 
parol evidence of the pror~iise to recorney ought to be rcjecled; 
and I will next inquire whether it is proper to consider the (449) 
circumstances attending the transaction in order to arl.ive at  
the conclusiorr that thc absolute deed was subject to a redemption or 
repurchase. It appears to me to be equally within the mischiefs which 
the rule of evidence intended to guard against to construe an absolutc 
deed to bc conditional, upon the proof of extrinsic circumstances, 
which are still established through the medium of parol evidence. The 
parol proof inay still misrepresent or mistake the circumstances as 
much a13 if i t  were introduced directly to alter or disannual the deed; 
and i t  is the danger of impairii~g the force and effect of a written 
contract by inferior evidcnre that the law seeks to avoid. This case 
furnishes a remarkable illustration of the danger of resorting to circnrn- 
stances; for the testimony respecting thc value of the land, a most inl- 
portant fact in the decision of thc question of mortgage or no mortgage, 
is absolutely irreconcilable. Nor have I Sound any cases on this 
branch of the question which either did not come within the excep- 
tion of fraud or mistake or where there was not soma writing signed 
by the vendee a t  the time of the contract, admitting the true nature 
of the agreement, or some statement of accounts or calculations au- - 
thorizing a clear reference to it. I t  is stated in a note of 2 Fonblanaue, - 
262, that parol evidence is admissible to show or explain the real 
intention and purpose of the parties, though the conveyance be absolute; 
and for this hc cites illarcr1~e77 a. M o n t a c u t ~ ,  Prer. Cli., 5 2 6 ;  W a l k w  
1%. Walker,  2 Atk., 98,  and J o y n ~ s  u .  Xtafhum, 3 Atk., 338. The first 
case, as i t  is reported in 2 P. Wms. a i ~ d  1 Strange, was a bill to enforce 
the specific performance of a parol promise made before marriage to 
execute a marriage settlement; there was a plea of the statute of 
frauds and perjuries, which, upon the circumstances of the case, was 
ordered to stand for an  answer. But much reliance is placed by the 
chancellor upon the defendant's having written a letter after 
the marriage acknowledging the promise. The gromrd of the (450) 
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decree subsequently made was that the promise was intended to be 
reduced into writing, but was prevented by fraud. In Walker v. 
Walker the defendant was allowed to read parol evidence to rebut the 
equity set up by the bill; the chamellor saying i t  was not properly 
evidence in  support of an agreement, but a defense arising from the 
fraud and imposition of the plaintiff. I n  Joynes v. Btatham the 
object of the bill was to carry an agreement into execution for the 
lease of a house signed by the defendant only, upon the face of which 
agreement the plaintiff was to pay a sum of 91., and i t  was insisted 
by the defendant that it ought to have been inserted in the agreement 
thait the tenant was to pay the rent clear of  taxes, but that the plaintiff 
having written the agreement himself, had omitted this part of the 
contract. The evidence was admitted by the chancellor, who likened 
i t  to the case of a mortgagee bringing a bill to foreclose where no 
pi-oviso for redemption was inserted, and the mortgagor was a marks- 
man, and of a mortgage by an absolute conveyance and defeasance, 
where the defeasance was omitted to be executed by the mortgage; in 
both which cases evidence of the omissioqb by mistake should doubtless 
be received. The cases referred to in Harg. Go. Lit., 203, appear to 
me liable to the same observations. The two last cases are where the 
evidence was offered on the part of the defendant, and must be referred 
to the latitude allowed by courts of equity to parol evidence, where 
i t  is offered to resist an appIication for a specific performance, espe- 
cially where i t  discloses a ground of fraud. When the court is called 
upon to grant extraordinary relief, resting in its discretion, i t  will 
always refuse i t  if the justice of the case is on the side of the defendant. 

Whether parol proof be admissible on the part of the plaintiff, who 
seeks specific performance of an agreement in  writing, and also wishes 

to vary i t  by parol proof is much considered in Woolman u.  
(451) Hearn, 7 Ves., 211, in which i t  was rejected, though if the parties 

had been reversed it would have been admissible. Higginson v. 
Colans, 15 Ves., 516, and Clikn  v. Cooke, 1 Shoal & Lefroy, 39, are to 
same effect. Nor do I feel myself at  liberty to put any construction 
upon the deed which shall give i t  a different character or effect from 
what it bears upon its face, in  consideration of their contract entered 
into by the defendamt, of a similar character, which he considered as 
mortgages; for I understand i t  to be a well settled rule of law that in 
the construction of a deed, or agreement, the acts of the parties cannot 
be taken into consideration. 

The language of the deed is clear and unequivocal, and admits of but 
one exposition; nor can that be varied, because the parties have acted 
under it, or others of a like import, as if i t  were a mortgage. I n  
Clifton v. Walmsley, 5 Term, 564, i t  was held that where the le,ssee 
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of a coal mine covenated to pay a certain share of all sudl sums of 
money as the coal should sell for at the pit's mouth, he was not liable 
under that covenant to pay to the lessor any part  of the money pro- 
duced by sale of the wal  elsewhere than a t  the pit's mouth, and that 
evidence of the lessee's having accounted with the lassor, and paid him 
the share of money produced by tho sale of coal elsewhere is not ad- 
missible to explain the intention of the parties. There are several 
cases to the same effcct, both in law and equity, and the doctrine 
affords an  additional safeguard to the authority and efficacy of deeds. 
Baynharn v. IZospital, 3 Ves., 295; fiaton, v. Lyons, 3 Ves., 290; 2 
New R., 452. 

Another ground laken by one of ~ounsel for tho complaiinant was that 
as the deed was founded on an usurious consideration i t  was void, and 
on that account ought to be set aside. Whatever weight there might be 
in  this objection to thc deed, if properly brought before the court, i t  is 
not necessary to decide, because I thirrk i t  is to be seen that this mode of 
relief was not the one which the bill in its original structure 
sought for. The bill shows that the relief expected was to obtain (452) 
a reconveyance of the land upon the strength of the par01 evi- 
dence. A reconveyance is the relief prayed for in the bill, whereas when 
instruments are absolutely set aside for fraud there ought not to be a 
reconveyance. 2 Ves., Jr., 287. Nor is the bill framed with a double 
aspect, cither to reconvey or set aside the cenveyance in  the event of its 
being declared usurious. Another circun~stance showing strongly that 
such was not the object of the bill is that the only terms upon which 
equity will decree an instrument founded upon an usurious consideration 
to be delivered up and canceled are the plaintiff's paging to the 
defendant what is really due to him. The omission of such an offer 
in  the bill is a ground of demurrer. 1 Fonb., 45. There is nothing 
on the face of the proceedings to apprise the defendant that the deed 
would bo attacked on this objection; and the voluminous evidence 
taken i n  the cause, directed to the other points made by tho bill and 
answer, shows the understanding of the parties. The best consideration 
1 have been able to givo this case has led me, individually, to the 
conclusion that the bill ought to be dismissed. 

PER CURIAM. Affirmed. 

Cited: Smith v. Brown, pod, 587; Yoindexter a. McCar~non, 16 
N. C., 376; Jaclcson v. Blount, 17 N.  C., 557; McLaurin v. Wright, 
37 N. C., 97; Blackwell v. Overby, 41 N. C., 45; Kelly v. Bryan, ib., 
287: Watkins v. Williams, 123 N.  C., 174; Porter v. White,  128 N. C., 
43; Sandlin v. Kearney, 154 N. C., 605. 
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T H E  PRESIDENT,  DIRECTORS AND COMPANY or  THE BANK OF' T H E  
UNITED STATES v. LANE. 

The rule that  notice to a distant indorser should be sent to the postoffice 
nearest to his residence, was founded on the presumption that  the infor- 
mation would most speedily be given in such way; but the rule is subject 
to  modification; and the true inquiry is, was the notice directed to that 
postoffice which was most likely to impart to the indorser the earliest 
intelligence, though it  may not be the nearest; if i t  was, it  is sufficient. 

ASSUMPSIT, brought against the defcirdailt as indorser of a promissory 
note made by one Harvey, dated 10 July, 1821, and payable sixty days 
after date a t  the office of the plaintiffs in Fayetteville. 

At the trial, which was had in the court at  CUMBERLAND before 
Daniel, J., the question was whether the defendant had been fixed by due 
notice of the dishonor of the note. To show the notice, the plaintiffs 
offered in evidence the protcst of a notary public, the substantial parts 
of which were that he, the notary, on 26 September, 1821, presented the 
notc a t  the office a t  which it was payable, arrd made dcniand, etc., 
allid the same, not being paid, he protested, etc.; and the protest (454) 
then stated that "on the same welling, by letter addressed to 
I. Lane, Asheboro, Itarldolph Connty, N. C., which he drpositcd in  the 
postofice a t  Fayetteville, the indomer was informed of the default of 
the drawer, and that he would be held responsible for its payment."' 
The following facts then appeared in evidence: The mail to Asheboro 
goes by the way of Raleigh to Asheboro (Randolph Courthouse) on the 
Monday following the protest; that I,ane, the defendant, was the high 
sheriff of Randolph County at  that time, and that the Superior Court 
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of the county began its sitting on the same Monday on which day the 
mail would arrive at Asheboro. The defendant was in the habit of attend- 
ing the Superior Court in person during the whole term. The defendant 
lived 18 miles from Asheboro, and within 3 or 4 miles of the postoffice at 
Long's, where the mail arrived once a week from Raleigh by Chapel Hill, 
and then proceeded to Lexington. Some letters directed to the defendant 
at his office had been sent to him by the postmaster as opportunities 
offered. Lane was not in the habit of sending regularly for his letters 
to this office, but sometimes his servant, when he went to Long's mill, 
would call for them. 

Upon this evidence, the presiding judge instructed the jury that the 
plaintiffs should give the defendant notice in a reasonable time of the 
demand and nonpayment by the drawer; but if notice was given by 
letter sent by the next mail directed to the indorser, it would be sufficient 
where the indorser lived at the distance that it had been proved the defend- 
ant did. But it was the duty of the plaintiffs to make reasonable efforts 
to ascertain where the indorser lived and send the letter to that office 
where i t  was most probable he would get the earliest intelligence of the 
transaction. I f  from the evidence they should be of opinion that the 
defendant would hare gotten the letter at an earlier day by its being 

directed to Long's office instead of Asheboro, then they should find 
(455) for the defendant; but if they should be of opinion that he mould 

or might have received the letter a t  the courthouse as early or 
earlier than he would at Long's post office, then they should find for the 
plaintiffs. That the question was, Did the plaintiffs use due diligence 
and g i ~ e  the defendant notice in a reasonable time? 

The jury, under these instructions, found a verdict for the plaintiffs. 
A motion was made for a new trial on the ground of misdirection, and 
overruled; and judgment being rendered for the plaintiffs, the defendant 
appealed to this Court. 

TAYLOR, C. J. The circumstance that the defendant was sheriff of 
the county and in the constant habit of attending the courts the whole 
time of their sitting would seem to make i t  likely that a letter directed 
to Asheboro would reach him sooner than one directed to Long's. At the 
former place he was on the spot for a week a t  a time, and from his public 
duties must unavoidably have been under the necessity of calling at or 
sending to the post office. At the latter place his servants only occa- 
sionally called as they went to mill, and the postmaster would only send 
letters to him as opportunity offered. This view of the case derives addi- 
tional strength from the fact that the Superior Court began on the 
Monday following the date of the protest, and that on that day the mail 
bearing the notice would arrive at  Asheboro where the defendant then 
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was. I t  would be laying down a rule of very embarrassing, if not ini- 
practicable of application in this State, to compel indorsees to ascertain 
the nearest office, however obscure, to the indorser's abode, while there 
was a public and known one at  the courthouse to which his business 
led him frequently. Therc are so many of these petty offices scattered 
through the State, some of which glimmer for a short period and then 
go out, that the inquiry into their existence would occasion more 
delay than sending the notice at  once to a well established office (456) 
in  tho same county. The rules esta~blished on this subject, how- 
ever just and convenient in commercial cities, can scarcely be usefully 
applied to the transactions in  this State, where the parties reside a t  
points remote from each other. But cvcn when the rule was laid down 
that the notice must be sent to the postoffice nearest to the party, it was 
for the sake of carrying information to them and upon the presumption 
that the nearest postoffice would best answer that purpose. This was the 
general rule, which was afterwards so modified that a notice was held 
good if sent to an office to which the party usually applied for his letters, 
although i t  was in a different town from that in  which he resided. And 

u 

after all, the question settles down to the inquiry, not whether the notice 
was directed to the nearest postoffice to the defendant, but to that which 
was most likely to impart to him the earliest intelligence. Under the 
circumstances of this case 1 think i t  was, and that the verdict is 
right. 

The rest of the Court concurring, 
PER CURTAM. No error. 

ERWIN AND OTIIERS V. KILPATRIICtK AND OTIIERR. 

The increase of slaves, born during the life o f  a legatee f o r  life, belong to 
the ulterior legatee, who is the absolute owner. 

PETITION filed in the court below against the defendants as executors 
of the last will of William Erwin, deceased, and heard by Nnsh, J., at 
ROWAN. 

The petition stated that the petitioners wcre the daughters of the 
testator, who, having made a last will and testament, died, and that the 
defendants proved the will and assumed the execution thereof. 
That among other bequests, the will contained the following: (457) 

"If my wife cease to be my widow, by marriage, it is my will 
that she shall have her bed, and her choice of one horse, and a fifth part 
of the household and kitchen furniture, but to have no furthcr claim 
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to the use of my negroes. I n  this case, or at her death, i t  is my wilJ 
that my son Josefih shall have my negro named Isaac, and my son John 
shall have Jack and Lyd, his wife, requiring of him some care of and 
attention to such of his sisters as may remain unmarried." 

The petition further stated that after the death of the testator, and 
during the life of his widow, the slave Lyd had issue two children, 
Alfred and Verdy, after which the widow died; that the testator's son 
Joseph was dead without issue, and that John Erwin claims the negroes. 
The petition then insists that the negroes Alfred and Verdy were un- 
disposed of by the will, and prays that the defendants may be compelled 
to make distribution among the petitioners and John Erwin, the surviv- 
ing children of the testator. 

The answer admits all the facts set forth in the petition, and submits 
to the Court whether the petitioners have title. The defendants in their 
answer then allege that they put the negro slaves into the possession of 
the widow according to the will, and she retained the possession, and they 
insist that by thus leaving the property with the person entitled to the 
life estate they have discharged their duty as executors, and are not lia- 
ble to be called upon by the petitioners in the character of trustees. 

John Erwin, the son, being also made a defendant, answered, claim- 
ing the negroes Alfred and Ve-rdy (the children of Lyd born during the 
life estate of his mother), because he was by the will entitled to the 
mother Lyd after the death of the widow. 

The cause coming on to be heard upon petition and answers in the 
court below before Nash, J., he ordered the petition to be dismissed; and 

the petitioners appealed to this Court. 
(458) 

J.  Martin for the petitioners. 

TAYLOR, C. J. Ever since T i m  v. Potter, 1 N.  C., 12, the question 
arising in this case has been considered at  rest; and i t  would be at- 
tended with the most mischievious consequences again to draw i t  into 
controversy. I t  has now become a fixed rule of property that the in- 
crease of slaves, born during the life of the legatee for life, belong to the  
ulterior legatee, who is the absolute owner. The judgment must be 

PER CURIAM. Affirmed. 

Cited: Jacocks 9. Bozenzan, 21  1. C., 194; Covington v. McEntire, 
37 N. C., 318; Patterson v. High, 43 N.  C. ,  55. 
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GOODLOE, ASBIGNEE, v. TAYLOR. 

1. The payment of negotiable instruments should not be dependent on a con- 
tingency. 

2. Where a note was drawn as  follows, "against the 25th of December, 1819, 
or when the house John Mayfield has undertaken to build for me is com- 
pleted, I promise to pay, e t ~ , ' '  i t  was held, that the parties by "inserting 
a specific dale of payment," had lmade it  payable a t  all events, whether 
the house was completed o r  not, and that consequently the note was 
negotiable. 

DEBT tried by Nash, J., at GRANVILLE. The action was brought on a 
bond in the words and figures following, viz. : 

Against the 25th of December, 1819, or when the house John May- 
field has undertaken to build for me is completed, I promise to pay to 
John Mayfield, or order, the just and full sum of $818.231/2, for value 
received, as witness my hahd and seal this 21 February, 1818. 

WARNER TAYLOR [L. s.] 

Whereon was the following indorsement, viz. : 

P a y  the within to David S. Goodloe. 
JOHN MAYFIELD. 

(459) 

15 June, 1819. 

The defendant offered to prove that the said Mayfield contracted with 
the defendant to build for him a large dwelling-house at  the price of 
$3,000 or thereabouts, which the defendant paid to him, excepting the 
sum mentioned in the said bond; that said Mayfield began the house, 
but did not finish i t ;  and the work not done by him was of much greater 
value than the sum mentioned in the bond, and remains undone to this 
time, and that said Mayfield has abandoned the work, and the defendant 
further contended that the said bond was not negotiable, and that no 
action could be maintained by Goodloe thereon. 

The court, hTash, J., refused to hear the evidence offered, and in- 
structed the jury that the said bond is negotiable, and that Goodloe, as 
assignee, might maintain the action. 

Verdict and judgment for plaintiff, from which defendant appealed. 

' Rufin for appellant. 
HilZmarz and H a w k s  contra. 

TAYLOR, C. J. The question arising on this record is whether the 
bond declared on is negotiable by force of the two acts of 1762 and 1786, 
the former making promissory notes assignable in like manner with bills 
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of exchange, and the lattcr making bonds negotiable in the same way as 
promissory notes. With respect to bills of exchange, the law hals been 
long considered settled that the payment of them should not be contin- 
gent, since i t  would greatly perplex commercial transactions if the per- 
sons to whom they were negotiated were obliged to inquirc whcn the con- 
tingencies were likely to happen. The same rule is equally applicable to 
all negotiable instruments, and it may be assumed as a principle too 
clearly established by an unvarying series of authorities to nced any 
reference to cases. The question, then, is whether this bond is, by its 

terms, payable at  all events, or payable only on the contingency 
(460) of Mayfield's completing the defendant's house. I f  the latter be 

the case, the bond is clearly not negotiable, for the event may 
never happen, and a recovery could only be had by Mayfield upon his 
proving that he had performed the condition. But I am of opinion that 
this is not the true construction of the bond, since the parties by insert- 
ing a specific date of payment made it payable then at  all events, whether 
the house would then be completed or not. I f  the work had been done 
before 25 Deccmlocr, 1819, Mayfield would then have acquired a right to 
the money, but in no event was hc obliged to wait beyond that time. I f  
an authority were required for so plain a case, t h r e  is one precisely in 
point in 1 Mass., 240, in which case tllc words of the note wcre: "This 
may certify that I do agree to pay to Solomon Stevens or order $40 by 
t h e  20th of May, or when he ;omplctes the building according to con- 
tract." The note was indorsed and sued for in the name of the assignee, - 
and the objection taken was, in this case, that the note was payable on 
a contingency, and, therefore, not negotiable; but the Court held the note 
to be payablc absoluteIy at a day certain. As, therefore, the bond was 
negotiable, and was actually indorsed before i t  became due, the evidence 
offered by the defendant to show a failure of the consideration was 
properly rejected. The judgment must be affirmed. 

 HAT.^,, J. I entertain no doubt but that the note on which this action 
is brought is negotiable. l l ad  i t  been payable on the contingency only 
of the building of the house, it would have been otherwise. But whether 
the house is built or not, i t  is payable a t  a particular time, and that time 

is ascertained from the facc of the note, aild for that rcason i t  is 
(461) negotiable. Sec Chitty on Bills, 345, 376. 

PER CUICZAM. Affirmed. 

Ci ted:  W a t s o n  v. Bledsoe, 60 N .  C., 252; Badc v. Bynum, 84 N. C., 
28;  Bank 11. Michael,  96 N.  C., 58; Cot ton  Mil ls  v. h n r t o n ,  121 
N. C., 16. 
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CLARK v. SHIELDS. 

Where a wri t  was issued in the name of A as plaintiff, and a t  the time of 
issuing i t  A endorsed thereon that the suit was brought to  the use of B; 
it was held that  A thereby made B his agent to receive and collect the 
amount of the debt sued for, and gave notice of such agenEy to the world, 
and that  consequently A was bound by the act  of his agent within the 
authority given him; that the authority here was to receive to his own 
use, and not as  a mere collector, and therefore that  B might receive any- 
thing which he thought proper i n  discharge of the debt. 

DERT on bond from IIALJBAX. After the jury was i~npanleled below to 
try this cause, on motion of the plaintiff's counscl the name of Thomas 
Cox was expunged. Neither the writ nor declaration contained the 
name of Cox, but the record transmitted to this Court was indorsed, 
"Clark to the use of Cox v. Shields." 

On the trial below the defendant offered evidcnce to prove that he and 
COX, after the writ issued and before the return term thereof, entered into 
an agreement that the defendant should deliver to Cox staves a~t $30 per 
thousand, and that Cox should receive them a t  that price in part pay- 
ment of the bond on which this suit was brought. This evidence was 
objected to, but received by the court, and the defendant then provcd 
that under this agreement he had delivered to Cox some thousand staves. 
The court, among other things, instructed the jury that Clark, the legal 
plaintiff, by indorsing on his writ at the time he issued i t  that the action 
was brought to the use of Cox, thereby created the said Cox as his agent 
to collect and receive the amount of that debt, and gave notice of such 

agency to the world; that consequently Clark was bound by the 
(462) act of his said agent within the authority given him; and as the 

authority was to receive to his own use, and not merely to collect 
as an ordinary collector, the agent might receive anything in discharge 
of the debt he thought proper. 

The jury found a verdict for the plaintiff, after deducting all pay- 
ments, of $366.69; and from the judgment rendered plaintiff appealed 
to this Court. 

The cause originally commenced in the county court, and there, as 
appeared from the record sent up, defendant confessed judgment for 
$523.12, with $275.84 interest thereon. 

A new trial was moved for by th.e plaintiff and refused, whereupon he 
appealed to this Court from the judgnient rendered below. 

HALL, J. Laying out of the case the facts contained in the judge's 
charge, i t  is difficult to perceive what the agency and equity of Cox were. 
I t  seems that his name was somewhere inserted in the record, but for 
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what purpose does not appear. But from the facts set forth in the 
judge's charge, the agency conferred upon Cox and his equity under it 
are obvious. I t  is unnecessary to repeat them. I altogether approve of 
the charge of the judge upon them, for the reasons by him given, which 
I also think i t  unnecessary to repeat. I think the rule for a new trial 
should be discharged. And in this opinion the other judges coneurred. 

PER CURIAM. No error. 

Cited: Briley v. Xugg, 21 N. C., 367. 

GOVERNOR TO THE USE OF ARMSTRONG v. BAILEY, ADMINISTRATOR OF 
J U N E ,  AND PERKINS AND NEVILLE. 

1. When a justice of the peace enters a judgment on the back of a warrant, 
and writes, "execute and sell according to law," these latter words must 
be deemed an execution; for the proceedings of magistrates are entitled 
to a liberal construction in mere matters of form. 

2. When a constable, having such a n  execution in his hands, receives the 
money of the defendant therein, i t  is a n  oflicial act, and not paying it 
over to the plaintiff is a breach within the penalty of his bond. 

DEBT, tried before Norwood, J., at HALIFAX, on the official bond exe- 
cuted by Judge and his securities upon his appointment to be a con- 
stable of Halifax County. The action was originally brought in the 
county court, and the breach of the condition was in not paying over to 
the real plaintiff, Armstrong, a sum of money alleged to have been 
collected by Judge as constable for his use. The defendants pleaded 
"Nom est facturn, conditions performed and not broken," and Bailey, 
the administrator, pleaded separately, "Fully administered, and that the 
personail estate had been sold according to the act of Assembly, and the 
money had not then been collected" ; and on these pleas issue was joined. 
On the trial of the issues in the county court the jury found the obliga- 
tion declared upon to be the act and deed of the parties, and found the 
breach of the condition as assigned by the real plaintiff, and assessed 
his damages at  221. 5s. 6d.; and they further found that the adminis- 
trator of Judge had fully administered. Judgment was rendered accord- 
ing to the verdict, and the plaintiff appealed to the Superior Court. 

The cause was tried in the Superior Court at the last Spring Term, 
Norwood, J., presiding, and a verdict was taken for the plaintiff, sub- 
ject to the opinion of the court upon the following case: 

James J'udge, the intestate, was appointed a constable on the third 
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Monday of February, 1814, and the bond declared on was exe- (464) 
cuted by said Judge and the def~ndants Perkins and Neville, con- 
ditioned for the due discharge of his oflicial duties. On 10 January, 
1815, Judge received of Armstrong a note payable to one Edrnund 
Jones, and executed by one William Woodard, for 171. 6s. 11d. of the 
currency of Virginia, bearing date 14 January, 1813, the interest on 
which note was vested in said Armstrong. Judge sued out a warrant 
dated 10 January, 1815, upon the note, in the name of Jones, the payee, 
against, Woodard; and on the warrant appeared the following entries 
indorsed : "Executed by James Judge." "17 January, 1815. Judgment 
against'the defendant for $57.85, with interest from 14 January, 1813, 
and costs. Henry H. Jones, J. P." "17 January, 1815. Execute and 
sell agreeable to law. H. 11. Long." "Rcceived by James Judge, rriccipt 
dated 18 February, 1815, $24." "1815, SBptember 9, this execution 
returned and renewed according to law. A. Read, J. P." Judge executed 
a receipt on 18 February, 1815, for the $24 in part of the judgment. 
The presiding judge was of the opinion that the plaintiff was not entitled 
to judgment upon the facts stated, because i t  did not appear that Judge 
had received the money in his official capacity, and a judgment was 
entered up for the defendant, whereupon the plaintiff appealed to this 
Court. 

TAYLOR, C. J. The question made on the trial below appears from 
the record to have been whether the indorsement on the paper containing 
the warrant and judgment ought to be considered as an execution ; for if 
i t  be so considered, the receipt of the money by Judge, being of posterior 
date, was made in his official character, and comes within the penalty of 
the bond. The same question arose in  Forsyth v. Sykes, 9 N. C., 54, 
where the execution issued by the magistrate was almost literally 
the same as this; and i t  was sustained by t21c court upon the prin- (465) 
ciple that the proceedings of magistrates were entitled to a liberal 
construction when the exceptions related merely to regularity and form. 
I n  that case Lanier v.  Stone, 8 N.  C., 329, was referred to, where the 
Court had determined that an irregular execution may be cured and 
corrected by the returh of the constable. There is nothing in this case, 
as we read the record, that should irduce 11s to depart from former 
decisions. 

PER CURIAM. Reversed. 

Cited: McLean v.  Paul, 27 N. C., 24; Patton v. Marr, 44 N. C., 378. 
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I 

FIELDS v. MALLETT. 

1. A sealed note is not entitled to days of grace as between indorsee and in- 
dorser. 

2. When the maker of such a note was a physician, having a shop and a 
dwelling house in different parts of the town; and when the note became 
due the indorser informed the holder that the maker was fifty miles out 
of town, and would pay on his return; it was held that under such cir- 
cumstances an application at the shop was all that the law required, and 
that an application at the dwelling house of the maker was unnecessary. 

ASSUMPSIT, from CUMBERLAND, on a single bill against the defendant 
as indorser, and plaintiff declared, first, on a sealed bill which had been 
lost by accident; secondly,.on a sealed bill for $257.50, indorsed by de- 
fendant; and, thirdly, on a sealed bill for $200. 

The facts were these: Doctor Andrew Scott had made the bill in 
question, payable on 4 September, 1821, to the defendant, and the de- 
fendant had made a bill payable to Scott at  the same time for the like 
sum, and Scott and the defendant respectively had indorsed these bills 

to the plaintiff. Scott had a family, and resided in the town of 
(466) Fayetteville and his shop was at  some distance from his dwelling- 

house. 
On 5 September, 1821, the plaintiff, by his agent applied to the 

defendant, who paid his own note, and was requested to pay Scott's, to 
which he replied that i t  was enough for him to pay his own, and that 
Scott would pay his when he returned from Chatham County, whither 
with his family he had gone on a visit. The agent had been at  the shop of 
Scott to demand payment before he applied to the defendant; the shop 
was shut up, and no one there; the agent understood that Scott had a 
house in town, but he made no inquiries for i t  and no demand at it. 

On 7 September, 1821, the bill was protested, and the protest stated a 
demand a t  Scott's shop, and notice by letter left at  defendant's counting 
house. About a fortnight after, the bill was presented by the agent to 
Scott, and not paid, but no notice of this personal demand was ever 
given to defendant. 

The bill was proven to have been given for $257.50, payable 4 Sep- 
tember, 1821. The bill exhibited in evidence had been partly destroyed 
by having the left-hand lower corner burned off so as to destroy the 
words $57.50, which commenced a line of the writing. When the bill 
was presented to Scott in this burnt condition, he, without the knowledge 
or consent of the defendant, interlined the words which the fire had 
destroyed; the agent had no instructions to request Scott to do so, and 
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in. fact objected, but Scott did it, saying i t  could do no harm. The 
plaintiff, when the agent returned with the note thus interlined, said 
that the agent should not have permitted i t  to be done. 

The plaintiff offered the bill thus mutilated and interlined, but 
having thereon the defendant's indorsement, in support of his sccond 
count. 

I t  was proved that the plaintiff had papers, and amoiig others Scott's 
note, then entire, looking over them before the fire; in about an 
hour afterwards the witness returned and the plaintiff had tho (467) 
note in his hand burned as above described. The burning of the 
note by accident was left on this evidence as a matter of fact for the 
jury; and they were instructed that if they believed all the evidence of 
plaintiff, still he could not recover, as a demand a t  the shop, and that 
shut up, was not sufficient if the drawer had a house in  town in which 
he resided; that the plaintiff should have a t  least have made inquiry 
whether the note would have beon paid there before he gave notice to 
the defendant. The jury was further instructed that if Scott made the 
interlineation on the face of the paper without the consent or authority 
of the plaintiff i t  would not operate to discharge the indorser. - 

Verdict for defendant; new trial refused; judgment: and appeal. 

Gaston for appellant. 
R u f i n  contra. 

TAYLOR, C. J .  I t  is the opinion of a majority of the Court that (469) 
the bond executed by Scott fell due on 4 September, aind that 
a demand on the 5th, the plaintiff living out of town, was a suffi- 
cient exertion of diligence. That the information of the defendant to 
the agent that the maker was 50 miles out of town, and that he would 
pay the note on his rctunn, rendered an application a t  the dwelling- 
house of the latter unnecessary; but that under the circumstances of the 
case an application a t  the shop was all that the law required, where, if 
any one had been left to pay the note, he was most probably to be found, 
though if such had been the case i t  would have been known to the 
defendant. For  which reason a new trial is awarded. 

PER CURIAM. New trial. 
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SMITH v. T H E  EXECUTOR OF AMIS. 

When the ground on which a party rests his complaint is mistake, the forum 
to which he must apply is determined by the nuture of the relief which 
he seeks; if equity only can relieve he must apply there; if a court of 
law can relieve he may seek its aid. Few are the cases of mistake in 
which a court of law can relieve, but the rules of evidence are the same, 
no tmatter to which tribunal he applies. The ground on which a court 
of law refuses sometimes to hear evidence to prove a mistake is, not that 
the evidence is improper to prove the fact, but that it is useless, because 
the court cannot relieve, however clearly the mistake may be proved. 
Where one soId a tract of land and executed a deed containing the usual 
acknowledgment of the purchase money, and afterwards discovered that 
a mistake had been made in counting the amount paid, whereby he was 
prejudiced, he was allowed, in a court of law, to show such mistake by 
parol evidence, and on the promise of the purchaser to correct mistakes, 
to recover the deficiency, notwithstanding the acknowledgn~ent in his 
deed. 

ASSUMPSIT, from NOHTHAMPTON, on the common cour~ts, and also that 
the plaintiff, on 3 January, 1823, sold to the defendant's testator a tract 

-of land called Mush Island, for the sum of $38,000, payable in 
(470) bonds; that in estimating the amount of said bonds a t  the time 

of making payment a mistalde in adding up the different sums 
was committed against the plaintiff, amounting to $3,071.88, of which 
due notice was given to the testator, and he promised and undertook 
to rcctify the same. 

The various dealings had taken place between the plaintiff and 'de- 
fendant's testator, and that in the settlement of the same an error against 
plaintiff was committed to the amount of $3,071.88, of which notice was 
given to the testator, and he promised to correct the same. 

The plaintiff offered in ovidence a paper purporting to be "a list of 
bonds paid by William Amis to Henry Smith for the Mush Island 
plantation." These bonds werc add6d up on the list and amounted, 
according to such addition, to $38,000; and the paper contained these 
words : 

I guarantee the above list of bonds to Mr. Henry Smith, provided he 
does not indulge longer than six months; and he is fully authorized to 
institute suits on them for his benefit. WILLIAM AMIS, 
Test : SHIRLEY TIS~ALE. By JOHN D. AMIS. 

Tisdale, who appeared to be the witness to the list of bonds, was intro- 
duced by the plaintiff, and stated that the list of bonds purchased was 
made by him; that the bonds actually passed from Amis to Smith; that 
he first made a rough calculation, and then copied thc names and figures 
on the list produced. Some days afterwards Amis told the witness that 
Smith had made known to him there was a mistake, and had applied to 
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him to rectify i t ;  that he had ilot done so, a rd  that he and Smith differed 
in the sums, and Amis requested the witness to find the rough sketch; 
the witness did so, and told Amis there was an error in the addition, to 
which Amis replied that he was always willing to rectify mistakes. The 
testimony of Tisdale to show any mistake was objected to. 

Another witness on the part of thc plaintiff, one Deberry, (471) 
proved that in a conversation between Amis and Smith, relative 
to the mistake, Amis said that everything on his part should br 
righted; Amis afterwards told the witness that he had been informed 
by Tisdale there was an error, and that he, Arnis, would do on his part 
all that was right. 

The defendant relied on his deed, executed by plaintiff, conveying to 
him Mush Island, and containing these words: "In consideration of 
$40,000 to him in hand paid by the said William Amis a t  and before 
the sealing and delivery of these presents, the receipt whereof the said 
Henry Smith doth hereby acknowledgc," and contended that there was 
no consideration for a promise, express or implied; that the deed was a 
release, and extinguished plaintiff's claim. 

The jury was instructed that a receipt amd acknowledgment under 
seal of the purchase money for a tract of land was conclusive. evidence 
against a claim for the price of t,he land; but in  the present case, if 
the jury believed there was a mistake in the settlement between the 
plaintiff and defendant's testator in  the transfer of the above notes, of 
which Amis had notice, and if there was also an express promise to pay, 
then, notwithstanding the receipt contained in thc deed offered in  evi- 
dence by the defendant, the plaintiff might recover; and it was left to 
the jury to say whether there was any mistake, and notice thereof to 
Amis, and whether there was an express promise. 

There was a verdict for plaintiff, a new trial was moved for and re- 
fused, and from the judgment rendered defendant appealed. 

R u f i n  for appellant. 
Gaston for plainti f .  

HALL, J. I n  this case the contract was that notes to a certai~r (472) 
amount should be delivered to the plaintiff at  the time the deed 
was executed. No credit was given, and both parties believed that the 
contract was executed. When the plaintiff discovered that there had 
been a mistake made in the calculation of the notes, he made i t  known 
to the defendant's intestate; he agreed to rectify i t ;  his failure to 
do so is the foundation of this action. I t  is objected that the plaintiff 
shall not be heard to prove a mistake in that respect, because the deed 
sets forth that the consideration had been received, and Rrocket 71. 
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Foscue, 8 N.  0.) 64, is relied upon. I n  that case a receipt in the deed 
for the consideration money was given, when it was known to the parties 
that the rnoney was not paid. That is not this case. I t  was believed 
that notes to a certain amount were delivered. Suppose, according to 
Hargrove 11. Dusenbury, 9 N .  C., 326, bank notes had been given instead 
of notes on individuals, and some or all of them had been discovered to 
be countcrfeit; 1 think a receipt given for them would not stand in the 
way of recovery. I t  would not be denied but that the note had been re- 
ceived in  payment, and a receipt given, as both parties intended ; but the 
goodness or badness of the notes would be the question. So i t  is when fraud 
or accident rcspecting the thing delivered appears to have happened: 

it may be examined; so may a mistake as to the quantum of the 
(413) thing delivered, whether i t  happened through accident or design. 

In all these cases there can be no mistake about the truth of the 
receipt; i t  is admitted, and the thing it expresses was intended to be done; 
but it is an accident or a fraud dehors the receipt that is examinable. 
I n  action for a deceit, a bill of sale given for property is no objection; 
the delivery is not disputed, as the bill of sale sets i t  forth. But the 
question relates to the quality of the thing delivered. I n  this case the 
question does not relate to the quality, but to the quantity, of the thing 
delivered. Thc transition from the one to the other is natural, and, 
I think, founded in reason. Let the rule be discharged. 

HENDERSON, J. This may be taken either as a receipt or a release; 
and the fact of a mistake in the counting of the notes may be shown by 
parol evidence, either in a court of law or a court of equity; for such 
proof is let in, without impugning the rule that written evidence is 
better than parol; for it is not controverted that the written evidence 
speaks the truth. As all mortals must of necessity speak what is accord- 
ing to their knowledge, and that knowledge being limited, and liable to 
misconception, the mistake when discovered may be shown. And the 
naturc of the relief doternrines tlzc forurxl to which application shall be 
made. I f  equity only can afford relief, application must be made there; 
and if a court of law can afford relief application may be made there; 
but the rules of evidence are the same in each court . But if application 
should be made to a court of law, and the mistake when proven affords 
no ground of relief, the proofs are rejected; for why prove a fact upon 
which the court cannot act? Few are the mistakes which a court of law 
can grant relief on; for few mistakes require more than modification and 
apportionment. They do not require the entire destruction of the writ- 
ing. I t  is not so with regard to fraud; that vitiates the whole writing. 

Hence the opinion that a mistake in writing can be relieved 
(474) against in a court of equity only. Rut for a fraud in a writing, 
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courts of law and equity have concurrent jurisdiction. The mistake, 
if there, was one, afforded a good consideraition for the promise charged 
in the declaration; and the fact whether such promise was made 
was fairly left to a jury; and if there was, as the jury have found, such 
a mistake and such a promise as charged, I think i t  affords a proper 
ground for relief in a court of law. Let the rule for a new trial be dis- 
charged. 

The rest of the Court concurring. 
PEE CURIAM. No error. 

Ci ted:  R e i d  v. R e i d ,  13 N. C., 249; R i c e  v. Cwter, 33 N. C., 300. 

STUDDARD v. LINVILLE. 

1. Words, to be slanderous, must be spoken with a n  intent to slander and 
must be so understood by the hearers. 

2. A defendant sued for slander in charging the plaintiff with perjury at- 
tempted to justify by proving that  in a collateral matter plaintiff had 
sworn falsely. Held, that perjury may be committed in  swearing falsely 
to a collateral matter with intent to prop the testimony on some other 
point; but such collateral matter must be material to the point in  dis- 
pute; if i t  be to a point, the existence or nonexistence of which cannot 
affect the question in dispute, i t  does not tend to prevent the due admin 
istration of justice, and therefore is not perjury. 

CASE from STOKES for words spoken, charging the plaintiff with hav- 
ing committed perjury in a deposition which he had made. 

Studdard had given his deposition in a suit in equity between one 
Campbell and the defendant, in which Studdard swore to a conversation 
between himself and Linville as to the state of mind of Linville7s father, 
and stated that Linville had told him that his father was not more capa- 
ble of taking care of his property than a child of 8 years of age. 

I n  reference to this deposition, Linville had said that if he had 
ever told Studdard so, he must have been out of his senses; that (415) 
he (Linville) would not have taken the oath for all Studdard was 
worth. On another occasion he said, speaking of Studdard, "that a man 
had sworn crooked; i t  was too weak, and wanted strengthening; he 
thought a mainspring made of ear leather was as good a thing as could 
be got7'; and on another occasion he said, speaking of the deposition, 
that ('he never had told Studdard, nor any other person, that he, S., had 
sworn he had; he rather thought if he had he would have sworn false; 
that he intended to get testimony to do away that of Studdard." 
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SlUDDABD V .  LINVIUE. 

Tho court instructed the jury that words alleged to be slanderous 
must, if unexplained, he taken by them in their common and ordinary 
sense: how would those standing by and hearing them understand them? 
I f  they should believe that i t  was the intention of the defendant to charge 
the plaintiff with perjury, and the words he made use of were such as 
to convey such intention to the minds of the bystanders, that they would 
be slanderous, and er~title the plaintiff to a verdict. They were the 
exclusive judges of the intention of the drfcndant in speaking the words 
in the present case. 

In the course of the trial defendant, in support of the plea of juris- 
diction, proved that when Studdard, in giving his deposition, related his 
conversation as to old Linville's state of mind; the defendant asked him 
where thcy were when i t  took place, and how thcy were employed, to 
which Studdard replied, they were "on the south side of a spring ruu- 
ning off the land which defendant had purchased of Schweinitz, with a 
pocket compass.'' Linville then asked Studdayd whose compass they had 
obtained, Studdard replied, Darius Mastin's. Darius Mastin was acting 
as clerk to the magistrates who were taking the deposition, and instantly 
denied that he had loaned Studdard a compass. Studdard then said that 
he had obtained i t  from Matthias Mastin, the father of Darius. On 

trial both Matthias and Darius Mastin swore that they had not, 
(476) either of them, loaned Studdard the compass. 

Upon this part of the case the jury was instructed that a wit- 
ness under examination could be guilty of perjury as well in  a matter 
that was collateral to the main issue as in  the main issue itsclf; that if 
he swore falsely in a collateral matter with the intention thereby to con- 
firm and strengthen his evidence upon the main point, i t  was perjury in 
him if done knowingly; that if the defendant had satisfied them that 
the plaintiff, in that part of his oath relative to the compass and the 
survey, had knowingly sworn falsely with such intention of thereby 
giving greater effect to his oath as to the main fact, that i t  would be a 
con~plete justification. I f ,  on the contrary, they should be of opinion 
that though that part of the oath was false, yet, that the plaintiff in 
taking i t  was influenced by no such corrupt motivc, i t  would not amount 
to a justification, but would go in mitigation of damages; and of this 
intention they were the judges. 

A verdict was returned for the plaintiff, assessing his damages at  $10. 
The defendant moved for a new trial bemuse of nlisdirection in matter 
of law and a finding contrary to evidence. New trial refused, judgment, 
and appeal. 

J .  Martin for defendant .  
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HENDERSON, J. Three reasons are assigned upon the record (477) 
wherefore there should be a new trial. We can only notice the 
first and third, the second being for error in fact. The reason first 
assigned is that the judge in instructing the jury that if they believed i t  
was the intention of the defendant to charge the plaintifi with perjury, 
etc.; that h6 ought to have instructed them that if they believed that 
the defendant meant to charge the plaintiff wtih perjury, then, etc. 
The difference is scarcely perceptible. I n  fact, 1 think there is none. 
But take i t  as the defenda~lt would have us, viz., that the jury under- 
stood from i t  that slander consisted in the intent to utter slanderous 
words, although the words might not be understood by the bystanders 
(which is a very forced interpretation). This definition is abundantly 
corrected by the other parts of the charge, for throughout he refers the 
slander* to the intent of the speaker and the uuderstanding of the 
hearers. But upon the words themselves the defendant's construction is 
not warranted. There is no substantial difference between intendina to " 
charge and meaning to charge. The latter word is not more referable 
to the hearer than the former.. They both refer to the spearker, 
and i t  was to his intent or meaning that the judge was then call- (478) 
ing the attention of the jury. 

Upon the third reason, I think the plaintiff a!ld not the defendant 
has ground of complaint. Upon this point the judge informed the 
jury that a witness could as well be guilty of perjury in a matter that 
was collateral to the main point as on the main point itself; that if h r  
swore falsely in a collateral matter, with an intent to confirm and 
strengthen his evidence upon the main point, i t  was perjury if done 
knowingly; that if the defendant had satisfied them that the plaintiff, 
in that part of his oath relative to the compass and survey, had sworn 
falsely, knowingly, with such intention of thereby giving greater effect 
to his oath as to the main point, that i t  would be a complete justifica- 
tion; but if in taking such oath he was influenced by no such corrupt 
motive (to wit, that of giving greater credit to his false oath on the 
main point), it did not amount to perjury. The intent to prop the false 
oath on the main point, and not the materiality of the fact sworn to, is 
made the essence of the crime of perjury. Perjury is an offense against 
the due administration of justice. The false oath must be material to 
the point about which the oath is taken; if believed, it must prevent the 
due administration of justice; it must either be to the very fact in issue 
or to some fact relevant thereto-that is, to some fact from which the jury 
may lawfully infer the fact in issue. And this relevancy is matter of 
law; the inference is matter of fact. Whether the survey was made, and 
whose compass was used, was neither the fact in issue, nor relevant 
thereto; whether the witness gave his evidence with an extraordinarily 
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grave and solemn countenance with intent to strengthen his evidence upon 
the point in issue, could just as well be assigned as a perjury (6  East), 
as his statement of facts was totally immaterial, and the facts might or 
might not exist, without at  all affecting the question in dispute. The 
reasoning of Judge Loclce, in delivering the opinion of the late Supprior 

Court in S. v. Xtrat, 5 N .  C., 124, contains principles similar to 
(479) those contained in the charge of the presiding judge. I think 

them damgerous and destructive of the landmarks of our law, 
and thereby rendering the judiciary arbitrary. Had  the plaintiff asked 
f o r  a new trial, he should have had it. 

PER CURIAM. No error. 

Cited: McBrayer v. Hill, 26 N.  C., 139 ; Pugh.v. Neal, 49 N .  C., 369 ; 
S. v. Gates, 107 N.  C., 833; McCall v. Sustair, 157 N. C., 182. 

DEN ON THE DEMISE OF THE HEIRS OF MORDECAI AND OTHERB V. OLIVER. 

The general rule of ejectment is that the defendant must be proved to be in 
actual possession, notwithstanding the consent rule; but if a defendant, 
in a conversation before suit brought, admits himself to be in possession, 
and enters himself a defendant with a view of trying the title, upon proof 
of such admission the action, so far as proof of defendant's possession 
is necessary, is maintainable. 

EJECTMENT, tried at WAKE, before Xorwood, J. 
On the trial a grant was produced to one Abernathy, covering the 

lands in dispute, and a title regularly deduced under the grant to 
the lessors of the plaintiff. A witness was then called to prove that the 
defendant was in possession or claimed title to the lands. The testimony 
of the witness was that on a survey of the lands before any action 
brought, Mordecai and the defendant being both present, the defendant 
declared that if suit was to be brought he wished it done at  once. 
Mordecai then said to him, "If you go upon the land and cut down a 
sapling or a bush, I will sue you immediately," to which defendant 
replied, there was no use for any such thing, for that he had been using 
the land for a length of time, and claimed it as his own. I n  a few weeks 
after this conversation the present action was brought. One of the 
lessors *was 22 years old at the time the action was brought; the other 

lessors were more than 24. They derived title by descent from 
(480) Henry Lane, the grantee of Abernathy, who died in 1791. The 
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lands were conveyed to Henry Lane by deed in 1787, soon after the 
grant, and hc had lived upon the land to his death, and his heirs 
after him up to this time. There was no actual possession by him and 
his heirs of any of the land covcred by the deeds of both parties. 

The defendant claimed under a grant to one Dillard of more recent 
date than that under which the plaintiff claimed. The grant to Dillard 
lapped on the grant to Abernathy and covcred the land in dispute. Dil- 
lard had claimed a part of the lands covered by his deed, and which is 
now in dispute, and remained in possession more than seven years. 
Dillard's possession had terminated by his sale of the premises about 
twentyfive years past, and had not been kept up by any other person. 
The defendant deduced regular title from Dillard, and showed by evi- 
dence that about fifteen years before thc action brought, while the lessors 
of the plaintiff were infants, he had cut timber off the land, had had 
hogpens erected, and had been in thc practice of feeding his stock a t  the 
pens upon the land up to the time of action brought; that in one instance, 
during the infancy of all the lessors of the plaintiff, whilc workmen were 
getting timbers for the jail, they erected temporary cabins for their 
shelter and comfort, in which they slept, but abandoned them as soon as 
all the timbers were finished, which was about one year. 

The judge below instructed the jury, in substance, that the possession 
to ripen into title under the act of limitations rnust be an actual posses- 
sion; and that the defendant's possession, as above stated, was not such 
an one as Gonld be sufficient to give title under that statute. But that 
it was not necessary thcrc should be an actual possession in  this ease to 
maintain ejectment; that if the defendant claimed to loc in possession, 
or claimed the lands in controversy, and entered himself a defend- 
ant in  the action with a view of maintaining such claim, that was (48 1 ) 
sufficient to enable the plaintiff to maintain the present action. 

Under these instructions the jury returned a verdict for the plaintiff, 
and a motion was made for a new trial on the ground of rnisdircction, 
which, being denied, and judgment rendered for the plaintiff, the defend- 
ant appealed to this Court. 

Rufin. for ~ppellarn~t. 
Beawell contra,. 

HALL, J. I n  Albertson u .  R~d ing ,  4 N. C., 28; 8. c., 6 N. C., 251, 
the Court decided that in the action for ejectment it was incumbent on 
the plaintiff to prove the defendant in actual possession of the lands 
sued for, because i t  was presumable that the defendant was not so well 
acquainted with the boundaries of the land set forth in the plaintiff's 
declaration as the plaintiff was with the defendant's actual possession. 
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I approve of that decision; but the present case is different from it. In 
this case the judge told the jury that if defendant claimed to be in pos- 
session, or claimed the lands in controversy, and entered himself a 
defendant with a view of maintaining such claim, that was sufficient to 
maintain the plaintiff's action; by which I understand the judge to say 
that if the defendant admitted himself to be in possession of the lands 
sued for (not by entering into the common rule) by proof made for that 
purpose, quoall hoe, the action was maintainable. Of this opinion was 
the rest of the Court. 

PER CURIAL No error. 

Cited:  McDowell c. Love, 30 N. C., 504; Atwell v. McLure, 
49 N. C.,  376. 

(483 

MOLTON v. J. AXD P. MUMFORD, BY THEIR GUARDIAN, HARRISON. 

An action of ejectment was brought against the ancestor, pending which he 
died, and his infant heirs were made parties by scire facias to their guard- 
ian, who, in their names, came forward and defended the,suit for the 
infants, and for their benefit took possession of and received the rents 
and profits of the land during the pendency of the suit; after a recovery 

'by plaintiff in the ejectment he brought an action for mesne profits 
against the infants, who had never had any possession except that of their 
guardian before mentioned; Held, that plaintiff might sustain the action 
against them. 

.'TRESPASS for mesne profits, tried below before Badger, J., at JONES. 
At the trial a verdict was taken for the plaintiff, subject to the opinion 
of the court upon the following case reserved. 

An action for ejectment was brought in the name of John Doe, as 
lessee of the present plaintiff, against Richard Roe, and the declaration 
was served on Mary Mumford (mother of the defendants J. and P. Mum- 
ford) as tenant in possession; at  the return term, September, 1819, Mary 
Mumford appeared, entered into the common rule, was made a defend- 
ant, and pleaded "Not guilty"; in December following she died. At 
March Term, 1820, her death was suggested, and a scire facias ordered 
to make her heirs parties; at  September term following the defendants 
in this action were made defendants in the ejectment by the following 
entry on the record, vie.: ('James Mumford and Penelope Mumford, 
by James Harrison, their guardian, acknowledge service of scire facias, 
and become defendants to this cause." At the succeeding term the 
action of ejectment was tried, and plaintiff had a verdict and judgment, 
and a hub. fac. poss, issuing thereon, the lessor of the plaintiff was put 
into possession. 272 
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After the death of Mary Mumford, and pending the ejectment, James 
Harrison, the guardian of J. and P. Mumford, took possession of the 
premises as their guardian, and as such received profits to the 
amount of damages assessed by the jury. Thc defendants James (484) 
and Penelope were irifamts of very tender years, and did not pos- 
sess or occupy the land, or receive any of its profits, unless the occupa- 

- tion and reccipt of profits by IIarrison as above stated be their occupa- 
tion and rcccipt in law to charge them in this action. 

Epon these facts it was cor~tended for the defendants : 
1. That the defendants James and Penclope were never properly 

made defendants to the ejrctment, and that consequently the proceedings 
in that action were no evidence against then1 of plaintiff's title. 

2. That the plaintift's cannot recover against thc defendants the profits 
received by their guardian as above stated, as they did not personally 
intern~cddle with the land or receive the profits; that as this was an 
action for a t o r t  the infants could not be made liable to i t  by the acts of 
another, and the trespasser should himself have been sued. 

The court below was of opinion with the defendants on the second 
ground taken, and pursuant to an agreement stated in the case set aside 
the verdict and directed a nonsuit, whcrmpon the plaintiff appealed. 

Oaston f o r  appel lant .  
" B a d g e r  for appellee.  

TAYLOR, C. J .  I t  is the duty of a guardian to possess himself (4%) 
of all the lands of which his word is apparently seized ; to receive 
the rents and profits, for which he is to account to his ward at  full age; 
and generally to pursue all those means pointed out in the act of 1762 
towards the execution of his trust. I f  a suit be brought against the 
guardian for the lands of which the ancestor of the ward died seized, it 
is incumbent on the guardian to make a defense; for if the land is lost 
by his negligence, i t  would be a breach of duty in him for which he 
would be rcsnonsible to his ward. Should his defense be unsuccessful, 
and damages awarded against the ward, it would be repugnant to 
every principle of justice that the guardian should be made per- (489) 
sonally liable; for who under such a state of things would become 
either a general guardian or guardian ad Litem? When thc law imposes a 
duty or obligation on a man, it will protect him in the discharge of i t  so 
long as he acts within thc bounds of his duty. The guardian was compelled 

*iVo~~.-The HON. GEORGE E. BADGER a t  the close of the spring circuit re- 
signed his seat on the bench of the Superior Courts and resumed uractice a t  
the bar. This  explains the reason of his having tried the cause below and 
having afterwards argued it  in the Supreme Court. 
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by law to defend the ejectment; he was compelled by law to enter upon 
the lands after the death of Mary Mumford and receive the profits, not 
for his own use, but for the eventual benefit of his wards, if they had 
sucoeeded in the suit. Not one tortious act has been committed by the 
guardian, for it would be a contradiction in  terms to call that so which 
was done in indispensable obedience to the act of 1799, that if the heirs 
are minors after the death of their ancestor against whom an ejectment 
had been instituted, the guardian must defend the suit. The tort sup- 
posed in  the action of ejectment is the original trespass or dispossession ; 
that was committed by the ancestor in his lifetime, and the interference 
of the guardian was a rightful act because exacted from him by law, and 
because, to all human appearance, it might result in  benefit to the heirs. 
The simple statement satisfies me that the guardian is not liable, and 
goes very far  to prove that the heirs are liable; as the law provides that 
the only way in which a suit against an infant can be defended is by 
guardian; a recovery in such suit is a recovery against the infant, and 
must be binding upon him ; for if a suit had been brought by a guardian 
or next friend, the recovery would have inured to the benefit of the in- 
fant. By intendment of law the suit and recovery are against the infant, 
as appears by the form of pleading: "And the said C. D., and G. H., 
admitted by the said court here as guardian of the said C. D. to defend 
for the said C. D., who is an infant under the age of 21 years, comes and 
defends the wrong and injury, when, etc." 2 Chitty, 409. The infants 

then did really receive the rents and profits by the hands of their 
(490) guardian, who would have been accountable to them had a con- 

trary judgment been rendered. The guardian is the main instru- 
ment through which the infant's interests are managed; he must be 
bound-by the guardian's acts generally, but emphatically by those acts 
which are done in obedience to the law. I t  would be singular that a 
judgment recovered against an infant by his guardian in lite should not 
bind him when the guardian may, of his own accord, do so many acts 
that will; he may submit the infant's rights to arbitration, and the infant 
would be bound by the award. Roberts u.  Naibold, Comb., 318. Upon 
the whole I am quite satisfied that there ought to be a new trial and the 
nonsuit set aside. 

The rest of the Court concurring, the nonsuit was set aside, and the 
judgment 

PER CURIAM. Reversed. 
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MOLTON v. MILLER, ADMINISTRATOR OF MUMFORD. 

1. An action of trespass for mesne profits may be brought against an adminis- 
trator to recover profits received by the intestate in his lifetime. 

2. The intestate died during the pendency of the ejectment and his heirs were 
made parties defendant: Held, that the record of the recovery against 
the heirs was evidence of plaintiff's right to recover against the adminis- 
trator. 

TRESPASS, brought to recover of the defendant the profits of a tract of 
land received by Mary Mnmford, the defenden t's intestate, in her life- 
time, and was tried below before Badger, J., at JONES. 

On trial the plaintiff produced in evidence the record of a former 
action for ejectment, brought in this Court in the name of John Doe on 
the demise of the present plaintiff, against Richard Roe as the 
casual ejector. By this record i t  appeared that the declaration (491) 
was served on Mary Mumford, with the usual notice to her in the 
name of the casual1 ejector. At September Term, 1819, on the return 
of the declaration, Mary Mumford appeared, and being made defendant 
under the common law, pleaded "Not guilty"; in December following 
she died. At March Term, 1820, her death was suggested and scire 
facias ordered to make her heirs parties. At  September Term following 
James Mumford and Penelope Murnford, her children, were made de- 
fendants by the following entry on the record: "James Mumford and 
Penelope Mumford, by their guardiar~ James Harrison, acknowledge 
service of sche facias, and bccornr defendants to this cause." At the 
succeeding term a trial was had, when there was a verdict and judgment 
for the plaintiff, and a writ of possession issuing thereon was returned 
"Executed." 

The proceedings in this ejectment being the only evidence offered to 
show the plaintiff's right to recover against the defendant, i t  was 
objected by the defendant's counsel that the record of thesc procecdings 
was no evidence of the plaintiff's right against him, as the matters in 
controversy in that suit were not decided between the plaintiff and the 
defendant's intestate, but after her death between her heirs and the plain- 
tiff, so that tbe proceedings in that suit was w s  i n f e r  alios ucta a? to the 

- 

defendant, the administrator, ho not being a party thereto, nor any one 
whom he represented, or to whom he was privy. 

Of this opinion was the presiding judge; but he permitted the trial 
to proceed, reserving this question, and a verdict having been found for 
the plaintiff, i t  was agreed that i t  should be set aside and a nonsuit 
entered, if, on the matter above stated, the law should be against the 
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plaintiff. The presiding judge retaining the opinion expressed on the 
trial, accordingly directed a nonsuit to be entered, from which the 
plaintiff prayed an appeal to this Court. 

Gaston for appellant. 
Badger for appellee. 

(495) TAYLOR, C. J. TWO questions have been argued in this case 
neither of which has been directly brought under discussion 

before. The first is whether the act allowing the revival only of tortious 
actions shall be construed to allow the original institution of them 
against the representatives. The position has hitherto been taken for 
granted that whatever suit could be revived might also be instituted; 
and after an attentive consideration of the several acts, and the argu- 
ments offered by the counsel, this is, in my opinion, the proper construc- 
tion of the law. 

According to the rules of the common law ais i t  existed in this State, 
uhaltered by statute, prior to 1786, personal antions pending in court 
abated by the death of either party; and equally so, whether they were 
founded upon tort or contract. I n  the former the right of action, under 
the exceptions created by the statute of Edw. III., died with the person, 
and could not be revived, either by or against the executors or other 
representatives; but in actions founded on contract the action only, and 
not the right of action, abated, and a new suit might consequently be 
brought by or against the representative. 

By Laws 1786, ch. 253, the representatives were allowed to carry on 
every suit or action in courts after the death of either plaintiff or de- 
fendant; and from the comprehensive terms of this law it might be 
inferred that all actions, whether founded on tort or contract, were 
meant to be revivable, since, if it had been intended to restrict the privi- 
lege to such actions only as might have been brought by or against 

representatives at common law, a limitation to that effect would 
(496) p~obably have been introduced, especially as the statute of 8 and 

9 Will. III., which prevents the abatement from the death of 
the party, after interlocutory judgment, is confined expressly to such 
actions as might originally be maintained by or against executors. A 
statute which must hal-e been familiar to the members of the Legis- 
lature. 

But a different construction was given to the act of 1786 by the courts, 
wherein it was held that it extended only to cases where, before the act, 
the executor might sue or be sued after the abatement of the former 
action. 

276 
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This - construction was acquiesced in until the year 1799, when various 
actions e x  delicto enuinerated in that act (ch. 532) are declared not to 
abate, and are allowed to be revived. 

I t  was by force of the maxim, "A personal action dies with the 
person," that the death of either party abated the suit at  conirnon law; 
and i t  resulted from the operation of the same nraxin~ that the right of 
action was lost in tortious actions before any suit brought. The tern? 
"action7' is, then, manifestly susccptiblc of two significations, viz., an 
action pending in court and a right of actioir in tortious cases where no 
wit is bronght; and either sense of the te r ra  inwt  be adopted acecord- 
ing to the subject-matter to which it is applied. I t  seems to have been 
received i i r  this light by the Legislature in the two acts on this subject. 
"No action of tletinue, etc., slrall in any cause or c o u r ~  abate or be dis- 
continued." (ch. 532, see. 5). The word action when referred to court 
is used in its literal sense; but what construction can be given to action 
in a cause unless i t  be right of artion ? The meaning of the act, then, is 
that no action of detinue, etc., in any court, or right of action in any 
cause, shall abate. I have thus resorted to the pcculiar phraseology of 
the act to show the meaning of tlrc Legislature, though it is probable that 
general principles would have led to the same conclusion ; for when one 
doth release to another all actions, not only actions pending in 
court, but also causes of action, are released. Altham's case, 8 Co. (497) 

I t  might be thought that the argun~ent drawn froin the words 
of the act loses its force by the consideration that the terms "cause or 
court" are employed in the act of 1786, ch. 233, in the second clause, 
which aims to provide against the abatement of appeals by death; in 
which act the word furnishes a remedy alpinst the death of 
cithelr party in the interval between the judgment in  the county conrt 
and docketing thc appeal in tha Superior Court. But this is obviated by 
the fact that the act of 1786 uses the term to provide for causes not 
actually depending in any court; and as the peculiar case therein spcci- 
fied cannot need any further provision, the same word was probably used 
in the act of 1799 to guard against the abatement of a11 causes or causes 
of action not get brought into court, and which are enumerated in 
section 5 of the last mentioned act. 

But in addition to these considerations, i t  may be remarked that the 
Legislature probably employed the words, "the same shall and rnay be 
revived," to signify instituting air orignial suit, because they are used in 
the same sense by a writer distinguished, amos~g other qualifications, for 
the critical precision of his style. I n  discussing the subject of abate- 
ment of suits by death the commentator observes that actions PX clelicto 
never shall be revived either by or against the executors or other repre- 
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sentatives. But in actions arising ex contractu, where the right descends 
to the representatives of the plaintiff, though the suit shall abate by the 
death of the parties, yet they may be revived against or by the executors. 
3 Bl., 312. Now we know that, according to the law this writer was 
expounding, the death of either party before a verdict put the cause 
out of court, and that thg practice of continuing i t  by scire facias was 
and yet is altogether unknown. By reviving a suit, therefore, he nieant 
bringing an action by or against the executor or other representative. 

Every reason of policy, justice, and convenience which dictates 
(498) the propriety of continuing a pending suit seems to my mind 

equally strong in favor of instituting an originail suit. And so 
generally bas this construction been assuined as the true one that many 
actions have been brought and recoveries had since 1799 in which, what- 
ever other important questions may bave been agitated, a doubt on this, 
as fa r  as I am informed, has never been expressed. In  one case an 
action was brought and a recovery had against executors for a deceit 
committed by their testator in the sale of a chattel; and i t  was referred 
to the Supreme Court to decide what judgment should be entered. This 
question was then open on the record: IIad thc court considered only 
whether the action was one of those contemplated by the act of 1799'2 
not doubting that a suit which might be revived could also be instituted. 
Arnold v. Clement, 4 N. C., 143. 

The other question relative to the admissibility of the judgment 
against the heirs, as evidence against the administrator, is more difficult 
of solution. But after examining it in the various aspects in which i t  
has been presented by the argument, endeavoring to ascertain the inten- 
tion of the Legislature, and consulting, in tlze absence of all precedent, 
the, best information to be derived from general reai~oning, the conclusior~ 
arrived a t  is that the evidence should have been received. 

The words of the act of 1'799 arc that "the suit shall stand revived, and 
shall be proceeded on in the same manner as if the defendant or defend- 
ants were living." I f  the defendant was living, and a recovery had 
against him, a right to the mesne profits would follow as a necessary 
conscquence. And in an action brought to recover thorn the defendant 
would be concluded by the judgment in ejectment, and could not contro- 
vert the plaintiff's title. To allow the title to be controverted by the 
administrator, who is sued only because he is the depository of the 

fund out of which the damages arc recoverable would clearly 
(499) contravene the spirit of the act by depriving the plaintiff of 

part of the benefit which the right of revival aimcd to secure 
to him. 

The heirs are made by the act the proper parties to defend the suit, 
because they should be hoard on a question touching their inheritance; 
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but as they cannot be made liable directly for the tortious act of the 
ancestor, this action will not lie against them; yet as the right to 
these profits is incidental to the recovetry of the land, the administrator 
must be bound by that recovery; otherwise the suit is not proceeded 
on in  the same manner as if the defendant were living. 

The question as to tho title of the land was litigated by the only 
persons interested in its decision, and who, i t  may be presumed, would, 
on that account, make a bona fide and real defense. I n  that question 
the administrator had no interest. 

Although on the doath of a person his real and personal estate paSd 
into different charinels, yet the whole is made, by our law, a comnloc 
fund for the payment of debts, the personal being primarily consigned 
to that end. But when the debts are paid the residue belongs to the 
heir and next of kin, and as the administrator holds in trust ultimately 
for them, the.law thus raises a privity between the heirs and next of 
kin and the administrator. The eommou-law rule of evidence, which 
makes a judgment against one person inadmissible in an action against 
another proceeds on the principle that the latter had no opportunity of 
calling witnesses, or cross-examining those on tho other side, nor of 
appealing against the judgment. But in this case the heirs, as de- 
fendants in  the ejectment, had this opportunity, and they are the pel*- 
sons who will be most materially affected by the diminution of the fund 
in the hands of the administrator. When the latter is called upon to 
pay these damages, he sees that the heirs, the persons to whom he is 
finally accountable, were called in to contest the principal ques- 
tion, as to the title; and there can consequently remain no solid (500) 
ground of defense on which he can rosist the accessorial claim 
of mesne profits. I n  repeated conferences on this question the general 
result of the opinion of the Court is that the nonsuit ought to be set 
aside and judgment entered for the plaintiff. 

PER CURIAM. Reversed. 

BANK O F  NEW BERN v. BNEED. 

1. The acknowledgment which will take a case out of the operation of the 
statute of limitations must be a n  acknowledgment of a present, subsist- 
ing debt. 

2. When a defendant, in an affidavit for a continuance, stated "that the ac- 
tion was founded on his guaranty, and by the absent witness he expected 
to  prove such laches on the part of the plaintiff a s  to discharge him from 
his engagement," i t  was held that  this was no acknowledgment to take 
the case out of the statute. 
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A s s u ~ ~ s r ~ ,  in which thc plai~rtiff de~lared in two counts: the first, 
against the defendant as indorser of  a promissory note; the second, 
upon the defendant's guaranty of a note alleging it as an agreemmt 
to be chargeable as an indorser. 

1Jpon the trial at C n a v e ~ .  before Nadge~, J., it appeared that the de- 
fendant, being the holder. of a ~ io te  made by I-Lardee Mills, Thomas 
Mills, and Willialn Mills, dated 20 Scpten~ber, 1816, and payable nincty 
days after date, to the president and directors of the Bank of New Bern, 
for the S U ~ I  of $559, offered the note to the bark to be discourrted for 
his aceominodation; the note was accordingly discounted, and the pro 
ceeds applied to the d(~fel~dant's use upon his writing an indorsement on 
the note in these words, "Uuarantecd by John Sneed." The ninety days 

expired on 19 December, and (no payment having been made by 
(501) the makers) on the 23d notice of nonpayn~ent was given to thcs 

defendant, and that the bank looked to him for payment. The 
defendant resided in the same street and within a short distance of the 
bank. The presiding judge, holding that the guaranty was an agrecJ- 
ment to be responsiblr as art indorser, and that due notice had bee11 
given, a verdict was talcen for the plaintiff', subject to the opinion of 
the court upon the further questions arising on the following facts: 

Tho bank brought an action on the noto against the makers to Mav 
sessions, 1813, of Pi t t  County court. The writ was returned, "Exe 
euted on Thomas and William Mills; Hardee Mills not to be found, 
having left the State." A nol. pros. was entered as to H a r d e ~ ,  and at 
August sessions following the bank obtained jndginerit against Thomas 
and William Mills. On this judgment a f i .  fa. issued, which was re- 
turned a t  Noverrrber, with theso indorsenimts: "Levied on Thoma3 
Mills' land where he lives." "Credit this execution with $60.97, paid 
by Charles Jenkins." "Illdulgcrlce by the plaintiff's agent for the ha1 
ance." From November another f i  fa. issued (not as an alias), returii- 
able to February, 1819, which was returned indorsed, "Nothing to b~ 
found7'; from Fcbruary another issued to May, which was returned irl- 
dorsed as the last; frorr~ May to August another issued, which was re- 
turned with the following indorsements: "Levied on the land mlie~:.e 
Thornas Mills now lives, as the property of said Mills, though in dis- 
pute, 24 May, 1819. No. sale 611 account of the land being in dispute." 
From August a v m .  ex. issued, which was returned to November, in- 
dorsed as follows: "The interest of Thomas Mills in Ihe within land 
sold at  the courthouse in Qrecnvillc, 5 November, 1819, and bought by 
Walter Harrrahan for $25"; a ji. fa. then issued, which was returned to 
February, 1820, "Nothing to be found." 

The writ in this action against Sneed was returnrd to Spring 
(5C2) Term, 1820, when the defendant pleaded the general issue, with 



leave to add; a t  Fall Term, 1824, the plea of the statute of lirnit:r- 
tioils was added, and at the same term the defendant made an affidavit 
for the continu:rnce of the cause, 1)c~anse of the absence of Alexander 
Hendersoi~, a witness, and st:tted in his affidavit as follows: "The ac 
tiou is Sounded on tho g u : ~ a r ~ t y  of dcfendant, and by said witness de- 
Scndant expects to prole laches or1 [hc part of the bank as to discharge 

'hiin Prorn his engagernent." 
[Jpon the foregoing s ta te~r~er~t  the following questions were made: 
1. Whether, by the proceedings of the plaintiff in Pi t t  against the 

lnakers of the note, the defeirdant was discharged. 
2. Thc nlaintiff's r o ~ ~ r l s ~ l  contended that the statement of the defend 

ant in his affidavit was such an acknowledgmeilt of a debt as to take 
tho case out of the slatute of limitations; and i t  was agreed between the 
parties that if thc rourt should be of opinion with the defendant on 
thcse points, then thc verdict which had been taken should be set aside 
and a nonsuit entered; if with the plaintiff on both points, then judg- 
mrnt to be entered upon the verdict. 

The presiding judge, holding that the affida~vit contained nothing to 
be left to the jury as evidence of an acknowledgment of a subsiqting 
debt, directed the verdict to be set asidc and a nonsuit entered, where- 
llpon plaintiff appealed. 

Gaston for appellant. 
Jladger for appellee. 

(517) HALL, J. I think the acknowledgment in the affidavit relied 
upon by tho plaintiffs to take their claini out of the operation of 

the statute of limitations is not sufficier~t for that purpose. The de- 
fendant states in his affidavit that the action is founded on his guaranty, 
but he makes no acknowledgment of a present subsisting debt. The cases 
that come the nearest to this are Bryan v. H o r s ~ m e n ,  4 East, 599, and 
a case in 1 6  East, 419. I n  these cases the defendants acknowledged a 
present subsisting debt, but relied solely on the statute of limitations 
as a bar to the payment of it. Although in this case the defendant relies 
upon the laches of plaintiffs in giving time to the Mills, he does not 

' state that that was his only ground of defense; he might have had 
others independent of that, and independent also of the statute of limita- 
tions. As, in addition to this, he makes no acknowledgmeut of a debt, 
1 think judgment should be entered for him. 

HENDERSON, J. I wish not to express an opinion upon what kind of 
an aclmowledgrnerrt, accompanied with a refusal to pay, will take a 
case out of the statute of limitations; for, perhaps, I should do nothing 
iriore than add another decision to the many irreconcilable ones al- 
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ready made upon the subject. I will, thereforc, confine myself strictlv 
to the case upon the record. This acknowledgment, if i t  be one, is con- 
tained in an affidavit offered for the continuance of this cause. The 
affidavit, so far as i t  relates to the case, states that he, the defendant, 

is sued upon a guaranty of a note; that he cxpocts to prove 
(518) by the abscnt witness laches or neglect on thc part of the plain- 

tiff which discharges him from his guaranty. By law, or rathe: 
by the rules of the court, he was bound to show the materiality of the 
absent witness, otherwise he could not obtain a continuance. The 
statement was, therefore, made with that inte~lt, and that intent only; 
il was not intendcd as a full disclosure of his case, or cannot be so 
understood by the jury, that is, of itself. I t  docs not-import it. For 
aught that appears, 210 might have other grounds or reasons to show 
that the debt was not an unsatisfied one. I t  is entirely unlike the casc 
where, in conversation, a bar or reason is interposed why a person 
should not pay a demand, if that bar or reason should be found false 
or insufficient, as in the case of a discharge under a coniinissiorl of 
bankruptcy, or the like. There it may with probability be inferred 
that the consideration is unsatisfied, for the bar was interposed for that 
purpose, and that alone, and if falso or unfounded i t  fails in its de- 
signed effect. And thc mode of niaking aclmowledgm~nt admitted of 
as wide a range as thc defendant chose. I say, thereforc, in such 
case, tho statement being mado with a view to show that the debt was 
not due, and with no other view, it is not a forced construction to say 
that all the reasons, or a t  least the most prominent ones, were intro- 
duced; and if they are unfounded, tho unsatisfied consideration still 
subsists, and upon which the law raises a promise, notwithstarldirig an 
express refusal is made to pay the debt. But I beg to bo understood a;. 
expressing no opinion even in such case; that is, in pointing out any rule 
where the debt is revived and where i t  is not; for I can readily ixnagirle 
cases where I think it should be. All that I mcan to say is that this 
case is  unlike them from the mode in  which the acknowledgment is 
made. I t  is not (from this view of the case) nccessary to say wlicther 
the action is founded on the old or imw promise. The weight of an- 

thorities is much in favor of the old promiso, and that the ncw 
(519) proniise rcpels the bar of the statute; and although the principlc 

may be the other way, as I rather think i t  is, the authorities 
are too old and too numerous to bo gotten over. I f  one of two part- 
ners, after dissolution, promises to pay, tho debt is revived as to the 
other, arid in  an action brought against him alone such promise may be 

, relied on to repel the plea bf tho statute. This is conclusive, for he 
neither made the new promise nor was i t  made by one then authorized 
to bind o r  act for him. The action, if sustained, must be on thc old ' 

promise. 282 
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I think, therefore, the  cases which s a y  if a n  executor sues o n  a promise 
m a d e  t o  the  testator, and  t h e  s tatute  of l imitat ions is  relied on, t h a t  he  
cannot  give i n  evidence a promise or  acknowledgment made  to himself 
t o  t a k e  it ou t  of t h e  s tatute  ( fo r  they say  t h a t  i s  a departure) ,  a r e  
wrong  if t h e  others a r e  right.  T h e y  should, therefore, be disregairdcd i f  
t h e  others  a r o  adhered to. 

By t h e  Court.  Aff imcd.  

Cited: Eure v. Ewe, 1 4  N .  C., 214;  Palls v. Shewill, 1 9  N. C., 373. 

TAR RIVER NAVIGATlON COMPANY v. NEAL. 
( 520) 

1. Where an act of the Legislature incorporating a navigation company au- 
thorizes, but does not require, the company to strike off the names of 
subscribers, delinquent by the nonpayment of the installlments, and to sell 
their shares, this mode of proceeding is  merely given as  a cumulative 
remedy to facilitate the operations of the company, and does not pre- 
clude i t  from bringing suit for the installment due. 

2. Whenever i t  appears that a charter has been granted 'to certain individuals 
to act a s  a corporation, who are in  the actual possession and enjoyment 
of the corporate rights granted, they shall be considered as  rightfully 
in  such possession and enjoyment, against wrongdoers and all others who 
have treated or acted with them in their corporate character; and even 
i f  i t  be shown that the charter was granted on a precedent condition, 
and persons are  found in the quiet possession and enjoyment of the cor- 
porate rights, a s  against all but the sovereign, the precedent condition 
shall be taken as  performed. 

3. Where by the charter commissioners are  directed to ascertain the perform- 
ance of a condition precedent to incorporation, and they declare it to 
have been performed, though such declaration be not true, yet shall i t  be 
deemed true until the sovereign complains; the usurpation, i f  there be 
one, is'upon his rights, and his acquiescence is evidence that all things 
have been rightfully perfonmed. 

PROCEEDING commenced, by  w a r r a n t  beforc a justice of t h e  peacc to  
recover f r o m  t h e  defendant, a s  a corporator, t h e  first installment de- 
clared b y  t h e  president a n d  directors of t h e  company upon  t h e  shares  
s tand ing  i n  h i s  name on t h e  company books. By appeal  t h e  case was  
car r ied  first to  t h e  county a n d  then  t o  t h e  Superior  Court,  where it was  
t r ied a t  the  last  spr ing  term before Norwood, J., a t  FRANKLIN. 

By t h e  s tatement  made  u p  f o r  this  Cour t  t h e  case appeared t o  be 
t h i s :  By a n  ac t  of the  General  Assembly passed on 1818 certain com- 
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missioners were appointed "for opening books to  receive subscriptions to 
the amount of $75,000 for improving the navigation of Tar River." 

The act directed that the commissioners, or a majority of them, 
(521) should prepare books for receiving the said subscriptions, and 

should open the same on or before 1 April, 1819, at such places 
and under the direction of such persons as they should designate for 
that purpose; the books to remain open until the first Monday in June, 
a t  which time they were to be returned to the commissioners in thr. 
town of Louisburg. The act then proceeded in these words: . 

('And on the first Monday of June next there shall be a meeting of 
the subscribers in the town of Louisburg, and such  meet ing m a y  be Con- 
t inued  f rom day to  day until the business be finished. If it appear to  
the  said commissioners,  upon the return of the said books, that the sum 
of $30,000 has been subscribed, the said subscribers, their heirs and 
assigns, f rom t h e  t i m e  of the i r  said first meet ing,  shall be, and they are 
hereby declared to be, incorporated into a company by and under the 
name of 'Tar River Navigation Company,' and as such may sue and bp 
sued, plead and be impleaded, defend and be defended, have perpetual 
~uccession and a common seal; and such of the said subscribers as shall 
be present at  the said meeting, or a majority of them, are hereby em- 
powered and requir,ed to elect a president and five directors for conduct- 
ing the said undertaking and managing all the said company's business 
and concerns.'' 

The second section of this act revives and declares in force the pro- 
visions of an act passed in 1816, entitled "An act concerning the navi- 
gation of Tar  River." By section 4 of the act of 1816 i t  is enacted that 
certain sections of an act passed in 1812 for improving the navigation 
of Roanoke River, and among others section 4 of the said act, shall con- 
stitute part of the charter of the Tar  River Navigation Company. 

The section referred to in the act of 1812 provides that each sub- 
scriber shall pay, at  the first general meeting of the stockholders, $10 
upon every share by him subscribed, and on failure his name m a y  be 
struck off the books and his shares taken by others complying with 
this provision. The section then authorizes the president and directors, 
from time to time, to make and sign orders for money, and to direct 

at  what times and in what proportions the subscribers shall pay 
( 5 2 2 )  the sums by them subscribed: Prov ided ,  that not more than 

$33.331/3 per share shall be required to be paid in any one year. 
The section then enacts that "If any of the subscribers, their heirs or 
assigns, shall fail to pay their proportions required within one month 
after the same is advertised, the president and directors m y  sell at  auc- 
tion and convey to the purchasers the shares of the subscriber so failing, 
giving one month's notice of the sale." I f  such sale produce more than 
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the sum due; with interest arid charges of sale, the surplus is directed 
to bc paid to the foriner owner of the sharcs sold; and if the sale should 
not produce the full sun1 due, with interest and charges, it is enacted 
that "the president and directors m a y ,  i n  the name of the company, sue 
for and recover the balance by inotioii in any court of competent juris- 
diction, o1r ten days' previous rroticc." 

I n  May, 1618 (before the passage of the act of 1818 above men- 
tioned), a number of pcrsons, and anlong them the present defendant, 
signed a paper.-writing in these words : 

"We, whose names are hcreurrto subscribrd, promisc and oblige our- 
selves, our heirs, etc., to pdy to J O ~ L I  D. Hawkins the sum of $100 
for each share subscribed against our names severally, to the use of 
such persons as may be hereafter appointed president, directors, and 
company of tho Tar  Rirer navigation, subject to such rules arid payable 
by such ir~stallmerrts as the charter for rendering navigable the said 
river may provide." 

On this paper were subscribed sharcs to the amount of $32,000, and 
there was thereon an assignment by John D. Hawkins in the following 
words : 

I hereby ir~dorse and assign this subscriptior1 list over to the com- 
missioners apointcd by the Assembly of 1818 for the purpose of receiv- 
ing shares of stock for inaking Tar River navigable. 

1 March, 1819. JOHN D. HAWKINS. 

On 1 April, 1819, the corniilissio~rers opened books for subscriptions 
pursuant to the act, and in one of thc books so opened John D. IIaw- 
kills subscribcd the names of those who had signed the paper 
made payable to hiin a r ~ d  the amount of shares s~rbscribed by (523) 
each, and annexed thereto the followirrg memorandum, viz. : "The 
foregoing were transferred from ail old list made payable to Jolm D. 
Hawkins for the use of the Tar  River Navigation Company." And 
there appeared also subscribed in this book, i ~ r  the handwriting of tho 
partics themselves, shaires to the aniourit $24,300, and among these 
subscribers was one of those who had signed the paper rnade payabl,: 
to John D. Hawkins. To this mbscription book mas annexed the fol- 
lowing certificate, viz. : 

We, the undersigned cornniissioners under the act of 1818, concerning 
the Tar River Navigation Company, in pursuance of the authority 
vested in us, opened the foregoing subscription and met in the town of 
Louisburg the first Monday of Juire, 1819, and from day to day ad- 
journed until the 16th June, when the said commissioners met. On 
inaking an estimate of the subscription rnade as aforesaid, and on otl~cr 
subscriptions the sum of $56,300 appeared to have been suhscrih~d on t h e  
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said f irst Monday i n  June, instant. Whereupon, according to thc pro- 
visions of said act, thc said compainy is declared to be incorporated 
accordingly. W. MOORE, 

J~ I IN  U. HAWKINS, 
JOHN J. INRE, 
N. P A ~ E R S ~ N ,  

Commissioners. 

On the trial of the cause in the Supcrior Court the defendant ob- 
jected that there was no such corporation as the Tar  River Navigation 
Company, and moved for a nonsuit. 

The plaintiffs then offered to provc that a t  the meeting of subscribers 
which took place on the first Monday of June, 1819, which was ad- 
journed from day to day until the 16th day of that month, the defcnd- 
ant, together with many otbors who had signed the: paper-writing above 
mentioned, payable to John 1). ITawkins, were personally present on 
the 16th, when the report of the commissioners above skated was read, 
and the question being put to the subscribers present whether they as- 
sented to the report, the defendant and all thc other subscribers voted in 

the affirmative, and further, that the shares of the subscribers 
(524) then present amounted to more than $30,000, and that they at 

that timc proceeded, pursuai~t to the act, to elect a president and 
directors, and that the defendant voted in  said election. The presid- 
ing judge refused to admit this evidence. The plaintiffs then offered to 
prove that at  the adjourned meeting on 16 June the shares of the sub- 
scribers who had signed the commissioners' books with their own hands. 
together with those who had signed Hawkins' paper, and who wore repre- 
sented by proxies then present, duly authorized, amounted to more 
than $30,000. This evidence also the judge rejected, and ordered a non- 
suit to be entered; and tlicreupon the plaintiffs appealed to this Court. 

Badger f o r  appellants. 
Gaston for appellee. 

TAYLOR, C. J. The authorities concur in establishing the position 
tbat when a corporation sups for a debt its cxistenco must be proved on 
the general issue; and the question arising here is whether the cvidence 

offered was safficic~it for that purpose. The act of incorpora- 
(535) tion, and the declaration of the commissioners that the necessary 

sum had h e n  subscribed, and the subsequent proceedings of elect- 
i ng  a president and directors, gavc existence to the corporation; and 
although the commissioners should have been mistaken in their report 
as to the amount of the sum subscribed, yet having bccn entrusted by 
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the Legislature with thc power of dccidiug on that fact, their acts can 
only be examined in a proceeding directly against the corporation to 
inquire into the validity of the charter. I t  might be sufficient for the 
purposes of the case to set aside the nonsuit on account of the rejectiou 
of this evidence; but as other topics have been discussed, upon which i t  
may be desirable to the parties to have the opinion of the Court, as the 
means of preventing expense and litigation, I shall now proceod to 
notice them. 

I t  is said that no action or warrant can be brought for the payments 
declared by the company, because the law of 1812 bas provided for 
striking off the narncs of the delinquent subscribers and the sale of thcir 
shares. But thc terms of this act leave i t  discretionary with the com- 
pany whcther they will do it or not. I t  is merely a cumulative remedy 
given by the act to facilitate the operations of the company; for i t  
might happen that the shares should become wholly uiisalable and un- 
productive when the exigencies of the company demanded an iinmcdiate 
supply of funds, which yet might be raised by suing the stockholders on 
the original coirtract. A similar provision has been insertcd in the 
charters of other incorporated companies; and the general course of 
judicial exposition is that i t  gavc the company an election either to sue 
or exact the forfeiture prescribed by the statute. 

The only other question I shall notice is whether i t  is competent for 
the defendant to deny the exister~ce of the corporatioil; and considering 
the contract madc by him, promising to pay for the shares to the 
use of the persons who might thereafter. be appointed president, (536) 
directors, and company, his presence a t  the meeting when the 
conlmissioncrs made their report, his assent thereto, and afterwards vot- 
ing for the president a r~d  directors: these are acts which, taken in con- 
nection with oath other, do, in nry opinion, estop him from disputing 
the regularity of inceptive steps tending to formation of the company. 
By entering into a1 contract with the plaintiffs in their corporate name, 
he thereby admits them to be duly constituted a body politic and 'cor- 
porate under such name; a rule which appears to be recognized in 2 Ld. 
Ray., 1532, and one certainly consistent with justice and thc analogies 
of the law. I think there ought to be a new trial. 

IIALL, J.  To the act of 1818, ch. 979, the Tar River Navigation 
Company owes its existence. That act gave i t  its incipient form, and 
e n a b l e  it, by a transfer to it of certain powers, to become a corpora- 
tion. I t  declares, among other things, "that if it shall appcar to the 
eonmlissioners upon thc icturn of the books that the sum of $30,000 has 
been subscribed, the said subscribers, their heirs and assigns, from the 
time of their first meeting, shall be, and they are hereby dcclared to bc - 
incorporated into a company, etc., and as such shall sue and be sued, and 
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are empowered to elect a president and directors." The case further 
states that  a t  a regular meeting of the conlmissionclrs they reported that 
$56,000 were subscribed. Tha t  such report mas received by the stock- 
holders (one of whom the dcfendarrt was), and by them approved; that 
they proceeded to elect, and did elect, a president and dirrctors. The 
company being tlms established in the manner pointed out by tho act. 
tho defendant ought not to br permitted to dispute its existence; and the 
less so as  be  in part, by his vote, had corifirmed it. I f  tho commis- 
sioners improperly rxercised the powers conferred upon them by the act, 
they cannot be called to an  account by the defendant i n  the present ac- 

tion; some other remedy nlust be resorted to. I, therefore, think 
(637) that the company is autllorized to sue, and, as the judgment of 

nonsuit was pronounced under a differcrrt impression, that  a new 
trial should be granted. 

HENI)EKSON, J .  I do rrot go the wliolc lengtl~ of the plaintiff's counsel 
in saying that  persons in  possession of corporate rights o r  franchises 
shall be considered as rightfully corporators against all persons but the 
sovereign; but agree with them, with this qualification, that  where i t  is 
shown that  such corporation may by law exist, that  is, where i t  is  shown 
that a charter has been granted, those in possession, and actually i n  
the exercise of those corporate rights, shall be considered as rightlully 
there, against wrongdoers, and all those who have treated or acted with 
them in  their corporate character; and even where i t  is  shown that  such 
charter has been granted upon a precedent condition, and persons are 
found in the quiet possession and exercise of those corporate rights, a s  
against all but the sovrl.eigrr, the precedent condition shall be taken as 
performed. And much more will I consider the condition rightfully 
perfornled, where i t  is  by the charter left to others to declare the fact 
of performance, and such persons make such declaration. The  sover- 
eign alone bas the right to complain, for if i t  is an surpation i t  i s  upon 
the .rights of the sovereign, and his acquiescence i s  evidence tha t  all 
things have been rightfully performed. I think, therefore, tha t  the pre- 
siding judge erred i n  holding the plaintiff to strict proof of the perform- 
ance of the condition, and more so by not considering the dcclarations 
of the cornrnissioners as evidencc of that fact. Let thr  rule for a new 
tr ial  bo made, absolute. 

So, PEK TOTAM CUKIAM , J u d g n ~ e n t  reversed. 

[Vide Turner v. Baines, 2 H .  Bl., 559, in which it was held that church war- 
dens de facto might maintain an action against former church wardens for 
money received by them for the use of the parish, though the  validity o f  the 
election o f  the  plaintif fs to  the oflee was doubtful, and though they were not 
the immediate successors o f  the defendant. The Court held that, as  against 
the defendant, it was sufficient that the plaintiffs had been "admitted, and 
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sworn into the office, and acted as church wardens." As this seem to be a ' 

direct authority on one part of the foregoing case, and was not adverted to in 
the argument or the opinions of the judges, the Reporter takes the liberty of 
adding it to the case by way of note.] 

Cited: Turnpike  Co. v. McCarson, I 8  N .  C., 309; Acudemy jo. Lind -  
sey, 28 N. C., 479; R. R. v. fluunders, 48 N.  C., 128; R. R. v, Titomp- 
son, 52 N. C., 389 ; Traytees v. Chambers, 56 N .  C., 279; R. R. u. John- 
ston, 70 N.  C., 350; Bass v. Navigation Co., 1 I1 N .  C.,  449 ; Cotton 
Nlills v. Burns,  114 N .  C., 355 ; Boyd v. R e d ,  120 N .  C., 3319. 

FOSCUE, EXIGCUTOB, ETC. V. F0SICUE.-From Carteret. 

Where slaves were given by deed to A B and C D, to them, their heirs and 
assigns forever, "imnlediately after the death of" the grantor, reserving 
the use and profits of the slaves to the grantor during hi8 natural life, 
and after his death to the said A B and C D, it was held, that as there 
could not be a limitation of a remainder in a personal chattel upon a 
precedent estate for life by deed, that the deed operated nothing, but left 
the property in the donor as it was before. 

DETINIIE to recover a 'negro slave Torn, a l ~ d  ca~rie 011 to be tried be- 
fore Badger, J., a t  CAICTERET, when a verdict was given for the plain- 
tiff, subject to the opinion of the court on a case stated and reserved; 
and if the opinion of the court be for the plaintiff, then judgment to bc 
rendered for him; if for the defendant, then the verdict to be setaside 
and a nonsuit entered. The case reservcd is as follows: 

The negro slaw belongcd to Simon Foscue the elder, who died in 
possession of the said slave, having first made and published his last 
will and testament, of which he appointed the plaintiff executor. After 
testator's death the plaintiff proved the will and took the vegro into 
his possession; afterwards, and before the bringing of this suit, the dc- 
fcndant obtaincd possession of the slave, claiming under a deed axe- 
cuted by the testator in his lifetime, and retained that possession nl) 
to tho present time. Thc deed wals in these words: 

T m s  INnmTrrnfi, iiiadc this 20 April, 1809, between Simon (589) 
Foscue, Sr., of the county of Jones, North Carolina, of the one 
part, and Lewis Foscue and Sarah Foscue, son and daughter of said 
Simon, of the other part, witnesscth: That said Simon Foscue, for and 
in consideration of the natural love and affection which he hm and 
beareth unto the said Lewis and Sarah Foscne, also for their better 
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maintenance and preferment, have given, granted, conveyed, and con- 
firmod unto the said Lewis and Sara~h Foscue the lands and i~egroes 
herciilaftcr mentioned in manner and for111 following to wit: to Lewis 
Foscue two negroes, nan~cd Martin and Tom, also onc-half of that 
tract of land whereon 1 now live on thc upper part of said tract, re- 
serving to my wife Botsy Foscue her dower right during her life or 
widowhood; to Sarah Foscue, four negrocs, namcd Nero, Charles, 
Peter, and Lucy, which said Iands and ncgroes above mentioned the 
said Simon Foscue, Sr., doth hereby givc, grant, alic,n, enfooff, convey, 
and confirm unto the said Lewis aind Sarah Foscue, to them, their hcirs 
and assigns forever, immediately after the death of tlze said S imon  
Foscue, Sr., the said Simon reserving to himself the usc and profits 
arising from the said land and ncgrocs aforesaid for and during his 
natural life, and a f t w  my death unto tbc said Lewis and Sarah Foscue, 
to them, their hcirs and assigns forever. 

I n  witness whcreof, etc. SIMON FOSCUE, SR. [L .  s.1 

IZy the will this negro was bequeiathcd to one Stephen Foscue, who, 
before the action brought, released to the plaintiff all his interest under 
the bequest. Upon these facts the court below was of opinion that, as 
by the C e m  of the deed nothing was to vcst in the defendant until the 
dcath of the donor, and as by the policy of the law there could not be 
a life estate in  a personal chattel in one and a remainder limited 
thereon to another, therelfore the deed operated nothing, but left the 
proporty in the donor as it was before. 

The defendant's counsel then moved to arrest the judgment for a 
variance between the writ or leading process and the declaration, tht' 
writ being to take the body of the dcfendant to answcr "Simon Poseue, 
c.c~eutor of S i m o n  lf'oseue, deceased," and the declaration upon the plain- 

tiff's own possession, in the usual form. The motion was over- 
(540) r d c d  and judgment rendered for the plaintiff, whereupon de- 

fendant appealed to this Court. 

(:aston, for appellant. 
Badger for appellee. 

(544 HALT.: J. This case, I think, falls within thc principlo olr 
which Graham v. Graham, 9 N. C., 322, was decided. 

From the words of the deed, thc titlc of the property in  question 
was not, to vest i n  the donee until after the death of the donor; a lift, 
cstate is reservcd to the father; after his death a limitation of i t  is 
made to the son. I t  is cause of regret that a disposition of property 
so just and simple in itself cannot be sustained. 
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The Legislature by an act passed in 1823, have made provision for 
such cases. But, unfortunately, this deed is not included in it, hav- 
ing been executed anterior thereto. The opinion of tha Court is that 
judgment must be entered for the plaintiff. 

PER CUEIAM. Affirmed. 

Cited: Xutton v. Hollowell, 13 N. C., 186; Morrow v. Williams, 14 
N. C., 264; West v. Ratledge, 15 N. C., 39; IIunt v. DavG, 20 N. C., 37; 
Newel1 v. Taylor, 56 N. C., 316. 

WILLIAMS v. HUNTER.-From Burke. 

Case for unlawfully suing out an original attachment is to be considered in 
the same light with an action brmght for suing out a writ where nothing 
is due; and to support the action plaintiff must show malice, and the 
want of probable cause in the defendant. No action lies for irregularly 
suing out an attachment, but for suing it out for the purpose of oppression 
and wrong. 

CASE for unlawfully suing out am original attachment, before a jus- 
tice of the peace, tried by Pmton, J., at BURKE. 

The evidence was that a few days before the plaintiff left the county 
he met with the defendant, to whom he was indebted, and told him that 
he was going to Montgomery County to endeavor to raise money to pay 
his debts; that he would return in July, and asked defendant what he 
would do with him; lo which defendant replied that he would wait 
as long as any of the other creditors of plaintiff. The plaintiff left 
his family at  their usual place of abode,, and his brother, who lived with 
him, for the purpose of making a crop. Plaintiff spoke publicly of 
his design to go to Montgomery, and the purpose of his going, and left 
his home on the last Tuesday of March; he had appointed that day to 
meet and pay one of his creditors a t  Morganton, where the court was 
then sitting; he did not meet, and instead of pursuing the direct road 
to Montgomery, which led through Morganton, he turned off 2 miles 
above and went out of his way. Defendant came to court and h a r d  of 
this cirdumstanee, and was also informed by one Higgins that he, Hig- 
gins, had a eonvcyance for all plaintiff's lands, and that it was the  
opinion of some plaintiff would never return; defendant was also in 
formed that the plaintiff had declared he would pay him last, if he did 
at  all. There was diversity of opinion in  the neighborhood wliethcr 
plaintiff would return. Defendant's claim was due on 10 April, after 
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the plaintiff had gone, and on 11 April he sued out the writ of 
(546) attachnient, went to the plaintiff's house with the officer and 

levied i t  on a nure  which was claimed by plaintiff's brother, 
offering to wait providcd his debt was secured. 

Plaintiff returned in June. Defendant's rounsell moved the court to 
instruct the jury that if they believed that the defendant sued out the 
attachment honestly, and that he had reasonable grounds to do so, pleia- 
tiff ought not to recover. 

The court, Paston, J., cl~arged .the jury that the suit by attacllme~~t 
was a particular remedy pointed out by statute; defendant was bound 
to know what the statute required and to set, that he acted within it? 
provisions, otherwise he acted illegally and was liable to the plaintiff 
in this action. Verdict for plaintiff; new trial refused; judgment, and 

- appeal. 

TAYLOR, C. J. I callnot distinguish this case from an  action for 
nlaliciously holding a party to bail, or sning out a writ when nothing is 
due, in which casc the gist of the action is malice and the want of a 
probable cause; for, although the plaintiff in the first action should fail 
to reoover, yet, unless i t  was brought with a view to oppress the defend- , 

ant, and a knowledge that he had no sufficient cause of action, i t  will 
not give the original party a right to sue. The cornplaint here is that 
the plaintiff was not 'subject to thc attachment law, not having recently 
removed; but there is no pretense that he was not justly indebted to the 
dofcndant, and if the latter had reason to apprehend the loss of his debt. 
and believed that the plaintiff had so removed as to subject his prop- 
erty to attachment, he cannot be made liable in this action. I t  was 
for the jury to consider, under all the circunistances of the casc, 
whether the defendant's conduct was influenced by vexatious motives. 
The plaintiff, instead of meeting a creditor according to appointment, 

went out of his way to pursue his journey, a circumstance which 
(547) became known to the defendant soon after i t  occurred. H e  

learned, also, that be had convegcd all his lands to one of his 
creditors, and that he had determined to pay him last, if he paid him 
: ~ t  all. When to this is added the difference of opinion that prevailed 
in the neighborhood rdative to the probability of his return, i t  might 
hame been thought by the jury that thc circumstances were strong enough 
lo overpower the presumption of fairness arising from the plain$iff7s as- 
' sertion as to his intention, and the apparent publicity of his removal. 

They were a t  lelast worthy of consideration, and whatever just inference 
arose from them sl~ould have determined this controversy. I t  is not for 
irregularly suing out an attachment that this action will lie, but for 
suing it out for the purpose of oppression arid wrong. There should he 
a new trial. 
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HALL, J. I do not think that this case presents any facts which 
show that the attachment improperly issued. I t  appears that the plain- 
tiff was indebted to the defendant; that he said i t  was the last debt he 
would discharge, as the defendant had been informed. H e  was also 
informed that he had conveyed away all his lands; that he had evaded 
seeing one of his creditors and paying the delbt he owed him on the day 
he was to start to Montgomery, as he had promised to do; that it was 
doubted by the neighborhood whether he would return; besides it does 
not appear that he went to Montgomery and was there when the attach- 
ment issued. From all these circumstances I cannot see wherein the 
defendant transcended the limits prescribed by the act which authorizes 
attachment to issue. That act directs that attachment may issue when 
the party praying i t  makes oath that his debtor hath removed or i d  

removing himself out of the county privately, or so absconds or con- 
ceals himself that the ordinary process of law cannot be served on such 
debtor. From the facts set forth the defendant might have be- 
lieved that the plaintiff had absconded, or so concealed himself (548) 
that the ordinary process of lam could not be served upon him; 
and if he believed it, he was not amenable in the present action, al- 
though the facts were otherwise than he believed themeto be. I t  is not 
only necessary, for instance, in the present case that the plaintiff should 
have been residing in the county of Montgomery openly and not ab- 
sconding from the process of law, but it is also necessary to prove that 
the defendant knew it. I t  must be taken that the party swore to the 
truth until it is proved that he knew tha facts to be different from what 
he deposed to. I, therefore, think the rule for a new trial should be 
made absolute. 

HENDERSON, J., concurring. 

PER CURIAM. Nelw trial. 

Cited: Davis v. Gulleg, 19 N.. C., 363; Burnett v .  Xicholson, 79 
N. C., 550; E l y  v ,  Da4vis, 111 N.  C., 26; Mahoney v. Tyler,  136 N.  C.. 
43; R. R. v. Hardware Co., 138 N. C., 178;  Wright v. Harris, 160 N .  C.. 
555. 

LINDSAY'S EXECUTORS V. ARMFIELD; SHERIFF.-F~OII~ Guilford. 

The law declares it to be a sheriff's duty to execute all process which comes 
to his hands with the utmost expedition, or as soon after it comes to his 
hands as the nature of the case will admit; where he takes no step from 
the 7th of October to the 1st of November, and assigns no reason for it, 
he is liable. 293 
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TIIE plaintiffs dcclared in two counts against the defendant as shcriff 
of Guilford: First, for a false return on a fi. fa. issued a t  the instance 
of the plaintiffs against one Brown; second, for negligence in his office 
by failing to levy the execution within reasonable time; and i t  ap- 
peared on the trial bslow that the plaintiffs' execution, tested third Mon- 
day in  August, 1820, was issued 25 Septernbcr, and was returned by the 
sheriff, who is the present defcndant, indorscd "Came to hand 7 Octo- 
ber, 1820; no property to be found," and signed by him. I t  further 

appeared that defendant or his deputy, while he had the plain- 
(549) tiffs' execution in his hands, went to Brown's house on the first 

Monday in November for the purpose of levying the same, where 
he found a barn of corn containing 50 or 60  barrels within Brown's 
inclosure. 

The defendant then proved by one Carman, a constable, that on 31 
October he had several executions in his hands a t  the instance of sundry 
plaintiffs, which on that day he levied on said corn and all the other 
propcrty of Brown, but that he did not remove any part of the property, 
nor did he place i t  in  the care of any person; that he advertised the 
property and sold i t  ten days afterwards. I t  appeared further that the 
executions spokcn of by the constable were at  the instance of different 
plaintiffs against the said Brown, the same being judgments regularly 
entered up and executions thereon regularly issued of date 30 October, 
1819, on the same papers with the warrants; and on the face of two 
of said executions, dated in 1810, was written this memorandum: "This 
execution aliased and renewed 30 October, 1820. David Thomas, J. P."; 
and on the back of the others was indorsed "Aliased and revived 31 
October, 1820. David Thomas, J. P.," and no other papers were ill 

Carman's hands. Tt appeared further that David Thomas was a justice 
of the peace. 

1. The judge below charged the jury that thc executions under which 
the constable Carnmn made his levy were valid executions, and author- 
ized him to make the levy. 

2. That if Carman had levicd his executions on the property of Brown 
before the sheriff or his deputy went to levy, that the sheriff had no 
right to levy the e,xecution from court on said property. Though i t  
bore teste prior to and was delivered to the sheriff before Carman had 
levied, yet i t  created no lien against the constable's levy. 

3. That if a constable levy an execution and leave the prop- 
(550) erty where he found it, and in  the hands of the defcndant, and 

be guilty a t  the same time of no delay in the sale, no other oflicer 
had a right to levy on said property. 

The counsel for the plaintiff then moved the court to instruct the jury 
that a sheriff is bound to use reasonable diligence to make the plain- 
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LINDSAY v. AEMBIELD. 
--- 

tiff's nioncy on an exccutiori; and that if he failed to use that diligence 
and the debt was lost, the sheriff was liable; and thait i t  be submitted 
to the jury whether the sheriff had used reasonable diligence in neglcct- 
ing to levy the plaintiff's ex~cuiion on the property of Brown from tho 
'7th to 31st October; and the court r e fusd  so to charge them, but told 
the jury "that by the tenor of the fieri facias the shcriff had until the 
return. term of the same to make the rrioncy, unless hastened by the 
plaintiff; but if requested by the plaintiff the sheriff was bound to levy 
immediately, unless at that time employed in some prior official dutic3. 
But in this case i t  did not appear that thc sheriff had been hastened by 
the plaintiffs to levy their execution, :n:d it was submitted to the jury 
if the sheriff had used due diligence. 

Under these instructions the jury fouud a verdict for defendant, and 
a motion for a new trial being overruled and judgment rendered against 
the plaintiffs, they appelaled to this Court. 

W. H. Ilaywood, Jr., for appellant. 

HALL, J. The plaintiff's execution was a lien upon Brown's (553) 
property, aud when on 7 October it came into the defendant's 
hands there were not until the last of that month any other conflicting 
executions. No  reason is assigned why that execution was not levied 
upon Brown's property during that time. The law declares it to be the 
duty of the sheriff to execute all process which comes to his hands with 
the utmost expedition, or as soon after i t  comes into his hands as the 
nature of the casc will admit. Bac. Abr., Sheriff, N. Dalt. Sh., 109. 
But i t  is further stated on belicf of the defendant that although execu- 
tions came into the hand of the constable Carman on the last of Octo- 
ber, those executions were levied upon Brown's property, but that he did 
not remove any part of it, or place it in the carc of any person; that he 
advertised and sold it tcn days aftelrwards; that during that time, on 4 
Novomber, the defendant went to Brown's house wherc the property was 
on which the constable had levied, arid that he failed at  that time to 
levy upon it. In  this I think he was again guilty of neglect, 
for I cannot hesitate in  believing that the property was subject (554) 
to the plaintiff's execution, for it ha~d the first lien upon it, which 
could not be divested by a mere levy of the constable; so that the dc- 
fendant had betwcen thirty and folty days from the tirnc the execution 
first came to his hands to execute it. I give no opinion in a case where 
an execution issues to a sheriff and is a lien on property, and a con- 
stable under an  execution of junior date seizes and sells the property 
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before tho sheriff had i t  in his power to levy upon and seize it. I think, 
in this ease, the defendant made a false return, and that he was also 
guilty of neglect in not satisfyiirg the plaintiff's execution out of 
Brown's property. 

HENDERSON, J. I n  this case 1 wish not to oxprcss an opinioii upon 
the priority or preferable right to satisfaction of the executions; but if a 
posterior execution could, by being levied by another officer, as by a 
constable or a United States marshal, gain a preference over one in thc 
sheriff's hands, I think tbat the possibility of such preference being 
gained should quicken the exertions of the sheriff even beyond what the 
common lam required; for by that law there was no such danger, there 
being but one pelrson in thc county (the sheriff) to execute process; 
and where there are two persons in one county exercising the office of 
sheriff, as in Middlesex, they both form but one officer; the act of the 
one is the act of both, and both must be sued. And the law p a r d s  the 
right of the plaintiff agailrst voluntary alienations of the debtor. The 
sheriff should, therefore, proccod with all convenient speed to levy the 
execution in  his possession. IIis ornitting to do so from 7 October to 1 
November, and more particularly oil one so shortly thereafter 1-eturn- 
able, to wit, on the third Monday of November, was a neglect which 
rendered him liable'; and this would be neglect, I think, independent of 

the possibility of the property being taken by posterior execix- 
( 5 5 5 )  tions, and if no such risk existed, that is, that posterior execu- 

tions could rrot gain the preference, then his return of nulla bonn 
was false, for there was property in the defendant's possession and 
liable to tho plaintiff's execution wheir the sheriff went to the house of 
the defendant. As to the plaintiff hastening the sheriff by a request 
to proceed immediately, he seeks not lo recover for want of extraordi- 
nary exclrtions, but for the want of those exertions which the nature of 
his office required by barely having thc execution put into his hands. 
I f  the plaintiff had sought to have relrovcrcd for any loss sustained by 
want of extraordinary exertions which {he pccdiar circumstances of the 
caso might have required, then those circumstances should have been 
conrinunicatcd to the sheriff with a r~quest  to proceed irnmcdiately in 
the executior~ of the process. So that, take i t  either way, that the cow 
stable's executions had gained the preference, or that they had not, I 
think tlic' sheriff was guilty of neglect, and is therefore liable. This 
opiniorr is fouridrd on the facts declared on thc record. I t  is not in- 
imded to preclude the sheriff from showing facts or circumstances why 
he did notgo sooner to the debtor's house, or any other fact arnountillq 
to a justification. I simply nzean to say thait, ornitting 7 October to 
f November to make an attempt to levy ill1 execution, retiirnable on 
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t he  third Monday of November, unaccounted for, is in law neglect, and 
tha t  the person who has sustained a damage thereby may recover. I, 
therefore, concur in  the opinion of my  brother HALL that  a.new trial 
should be granted. 

The CHIEF JUSTICE concurring, also, 

PER CURIAM. New trial. 

Cited: Denson v. Sledge, 1 3  N. C., 140; Kincaid v. Smyth, 35 N. C., 
497 ; Morgan v. Home, 44 N. C., 26. 

JOHNSON, ADMINISTRATRIX OF JOHNSON, v. JOHNSON. 
(556) 

1. The consideration which is necessary to support a promise on which an 
action may be brought must yield a benefit to the party promising, or be 
attended with trouble or prejudice to the other party. 

2. Where, therefore, one by advice honestly given induces another to pur- 
chase a tract of land, and the purchase being an unfortunate one, the 
party advising declares that, as he was the cause of the purchase, he will 
forgive the purchaser a debt due from him, such declaration OF promise 
creates no moral or legal obligation. 

ASSUMPSIT, brought upon the defendant's promissory uote made pay- 
able to the intestate of the plaintiff i n  his lifetime, and was tried be- 
fore Norwood, J., a t  WARREN. 

On trial the question was whether the defendant (who is a son of the 
intestate) had been discharged from the payment of the money due on 
the note. F o r  the purpose of showing this, the defendant offered evi- 
dence that  the intestate, just before his death, said (to a witness whom 
he called upon to take notice of his declaration) that the defendant 
should never pay any par t  of the amount of the note, for he was a n  in- 
dustrious man and would take care of what he had. This evidence was 
objected to by the plaintiff's counsel, but received by the court. The  
defendant further gave in  evidence that  the intestate, i n  his lifetime, 
said that  he had induced the defendant'to purchase the tract of land, 
to pay for  which the money secured by the note was loaned, by which 
purchase he had embarrassed himself; that  he had r ece i~ed  of the de- 
fendant some pork, flour, and beef; that  the defendant had rendered 
him many valuable services; tha t  he had brought the defendant's negro 
blacksmith to Warrenton against the wishes of defendant, where he 
died; and that, therefore, the defendant should not pay any part  of thz 
money. I t  appeared in evidence that  the note was found among 
the intestate's papers after his death, with several credits for ( 5 5 7 )  
interest and part of the principal indorsed. 
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The prosiding judge instructed tho jury that a mere declaration by the 
intestate that the defendant should not pay the money due on the note, 
unless aoeompanied with the destruction of the note, would not dis- 
charge the defendant; but if they found the facts to be that the iates- 
tate had induced the defendant to purchase the land mentioned and 
thercby involved him; that the intestate had received the money, flour, 
pork, and beef of the dcfcndant, and the defendant had rendered to him 
valuable serviecs, and that he had brought the defendant's blacksmith 
to town against his wishes, where he died; and that the intestate, in con- 
sideration. thercof, declared that the defendant should not pay the said 
moncy, the defendant would thereby be discharged from the payment. 

Under these instructions the jury found a verdict for the defendant. 
A motion was made for a new trial on the ground that improper evi- 
dence had been received, and also that the jury had been misdirected; 
and the motion being dcnied and judgment given for the defendant, the 
plaintiff appealed to this Court. 

Haywood for plaintiff. 
Badger contra. 

TAYLOB, C. J. I t  is very evident that the testator's having said that 
the defendant should never pay any part of the note was not obligatory 
on him, unlcss i t  was founded on a consideration yielding a benefit to 
him, or attended with trouble or prejudice to the defendant. The mo- 
tives inducing him to make this declaration are of different characters, 
and should have been discriminated to the jury according to their legal 
operation. Tho testator's having induced the defendant to purchase the 
land by which he became involved does not form a valid consideration; 

for understanding i t  as proceeding from advice honestly given, 
(558) although the event might have been unfortunate, he thelreby in- 

curred no moral obligation, and such a promise could not bc- 
come legally obligatory on him. His  having brought the defendant'r 
blacksmith to Warrenton against the wishes of his master is subject to 
the same construction, for the testator must be understood, from the 
statement of the evidence, to have acted according to the best of his 
judgment for the defendant's interest, and as it does not appear that 
i t  was done against the consent of his ownelr, the accident of the negro7s 
death could not make the testator liable citller in law or conscience. The 
promise not to require payment of the note, so fa r  as i t  was founded on 
lheser two considerations, was perfectly gratuitous and could only be 
enforced by applying to the feelings and bounty of the testator, but 
could in no view be made the subject of an action. But he further 
acknowledged that the defendant had rendelred him many valuable ser- 
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vices and had delivered him various articles of produce. These would 
form the proper subject of a set-off, could their amount be ascertained. 
May not the credit on the note have been in part for them? That these 
alone did not, in  tho testator's opinion, amount to a full payment of tho 
note seems certain from his adding the other motives to them. The 
true inquiry for the jury to have made was whether the note had been 
paid off in  the wholo or in part, or whether the testator had promised 
that he would not require payment on such considcrations as were valid 
in  law. The fact was plainly a questioil of fact; and on the latter the 
jury should have been instructed that all the considerations were insuffi- 
cient, except the produce delivered and the services performed. 

I n  this opinion the other judges concurred. 
PER CURIAM. New trial. 

Cited: Hatchell v. Oclorn, 19 N. C., 308; Little v. XcCarter, 89 
N. C., 237. 

MORGAN v. BRADLEY. 
(559) 

Where A. turned cattle into the woods, and B., thinking one of them his, took 
possession of it, after which A., ignorant af B.'s possession, sold i t  to C., 
who was also ignorant of it, i t  was Held, that  C. might, in  his own name, 
sue B., as  the possession which he had a t  the time of the sale could not 
be deemed adverse. 

TROVER for a steer. At the trial before P m t o q  J., at RUTHERFORD, 
there was contradictory testimony as to title. I t  appeareld, however, 
that the plaintiff purchased the steer in December, 1821, of his brother 
Elijah, who had turned it out to graze in the fall precedihg. I t  further 
appeared, also, that the defendant was in possession of the steer, claim- 
ing him as his own, and had been for some time before the sale. De- 
mand and refusal to deliver up the steer were proved by the plaintiff, 
the defendant a t  the time contending that the property of the steer was 
in him. And upon these facts the defendant, by his counsel, moved 
for a nonsuit upon the ground that the plaintiff could not sue in his 
own name by reason of the adverse possession of defendant a t  the time 
of his purchase#, which motion was overruled, and the jury having found 
a verdict for the plaintiff, the defendant obtained a rule for a new trial 
upon the same grounds, which being discharged, there was judgment 
against him, and he appealed to this Court. 

HALL, J. The reason urged for a new trial in this case is that the 
court refused to nonsuit the plaintiff because, when he purchased the 
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steer in dispute, he purchased a chose in action, and could not bring 
the action in his own name. The facts are that Elijah Morgan was 
the owner of the steer, and had turned him out with other cattle in the 
woods. I n  t h i ~  situation (as he and the plaintiff supposed him to be) 

he sold him to the plaintiff, but i t  afterwards appeared that the 
(560) defendant, before the sale, had by lnistake taken up the steer 

with his other cattle, supposing hiin to be one of his own rais- 
ing. I t  is argued that this nlistaka divested the owner of his possessioil, 
so that he could only sell a chosc in action. At the time of thr sale thcrc. 
v,as no adverse possession by the defendant, as there afterwards was 
when the plaintiff nlado a demand for the steer. There was nothing 

- of champerty or inaint~ilnilce in the case; the seller and owner wrle 
both ignorailt that the defendant had taken the steer into his inclosure. 
1 think, from all the circumstances of the case, that the rule for a now 
trial should be discharged. Nichols v. Bunt ing ,  an te ,  86. 

PER CURIAM. No error. 

Cited:  Stedrnnn 7,. Biddid:, 11 N. C., 34. 

SMITH, FXLL~IJ(IIL or' SMITH. v. HARGRAVE -From Pavidson 

Where A. conveyed a slave to B., and on the same day B. by writing declared 
that he "put the said slave into the possession of A., and did give and 
grant the services of the said slave to A. during her natural life free 
from any charge or claim for such services during her natural life," i t  was 
Held,  that this did not operate to convey the title to the negro to A., but 
parted with the possession only. without compensation for his services. 

T)ETINUE for negro slavc 'I'on~. The plaiiltiff claiir~ed title to the 
said slave under a deed of gift made to his testatoy hy Mary Rnrkhart 
on 1 1  May, 1816, duly proved and registered. 

The defendant plcudcd the gclicral issue, nrrd ~.estecl his d~fensc  q o n  
a deed executed by plaiiltiff's tcstator to Mary Burkhart on tho Pame 

day, 11  May, 181 6, which deed is in thc following words, viz. : 
(561) I ,  Peter W. Smith, in conscquencc of a deed of gift made to 

me 11 May, 1816, by Mary T3~clrhar.t~ for a negro boy slave 
named Tom, do hereby put the said negro boy named Tom into the 
possession of tho said Mary Buckhart, and give and grant the services 
of the said negro boy named Torn to the said Mary Cuckhart during 
Ircr. natural life, frcc frorrl any charge, claim or demand for his services 

300 



N. C.] JUNE TERM, 1825. 

&ring the term of the natural life of the said Mary Buckhart, her 
natural life. I n  witness whetreof I have hereunto set my hand and seal 
this 11 May, 1816. PETER W. SMITH. [L. s.] 

This deed was proved on 18 October, 1824, and thereupon registered. 
On the trial below it appeared in evidence that on 11 May, 1516, 

when the deed8 were executed, Mary Buckhart made a formal delivery 
of the slave Tom to Peter W. Smith at  the same time that she delivered 
the deed of gift, and that immediately thereafter Peter W. Smith de- 
livered to her the slave Tom. Mary Buckhart has since died, and the 
defendant chimed under her will. 

The jury found a verdict for the plaintiff, subject to the opinion of 
the court upon the question whether the deed made by Smith to Buck- 
hart vested in her the absolute estate in the slave Tom. The1 court, 
holding that it did, gave judgment for the defendant, and the plaintiff 
appealed to this Court. 

J .  M a r t i n  for appellant.  
Ruj@ contra. 

HALL, J. The operative words in the deed from the pla~intiff's (562) 
intestate to Mary Buckhart are very different from those which 
are generally used in conveying title to property of this description. 
They are that he puts the, said negra boy named Tom into the posses- 
sion of the said Mary, and gives and grants the services of the said 
negro boy to the said Mary during her life, clear of any demand for his 
services during the time of the natnral life of the said Mary. 
Nothing is said respecting the title of the said negro, and I (863') 
think the grantpr intended to part with the possession only of 
said negro, and exempt Mary Buckhart from all accountability for the 
services of said negro during her life; and if i t  were allowable to look 
into the other facts set forth in this case this opinion would appear to 
me more strongly fortified, for it appears that Mary Buckhart, who 
was the owner of this slave, had conveyed her title to plaintiff's testa- 
tor on the same day that the conveyance was made to her as before ex- 
pressed. Now, i t  is not likely that she would have made that convey- 
ance if she had intended thLt the same interests should be reconveyed to 
her on the same day. I think that judgment should be entered for the 
plaintiff. 

The rest of the Court concurring in this opinion, 
PER CURIAM. Revemed. 

Cited:. Smith a. B a v i s ,  30 N.  C., 510. 
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HELME v. RANSOM SANDERS, AD~IINIS~RATOR or JOHN SANDERS, 
WHO WAS EXECUTOR OF ELLICK SANDERS. , 

It is the duty of an executor here to take out letters testamentary in another 
State for the purpose of suing for a debt due there, i f  the interest of the 
estate which he represents requires it; and in detenmining this latter 
point the magnitude of the debt, the distance and probable expense, are 
to be considered. An omission to do it, when necessary, amounts to a 
devosta-vit. 

DEBT upon a judgment guccndo, suggesting a devastavit in  John San- 
ders as the executor of Ellick Sanders, tried before Daniel, J., a t  JOHN- 
STON. The suit was originally brought against John Sanders, and after 
his death the present defendant, his administrator, was brought in by 
sci. fa. 

On the trial the plaintiff produced in  evidence a judgment 
(564) quando acciderint in Johnston County court, May Term, 1817, 

in favor of the present plaintiff, against John Sanders as cxecu- 
tor of Ellick Sanders for $127.31. To prove a devastavit he then offered 
the inventory returned by John Sanders as executor at  November Term, 
1815, wherein he made a list of several promissory notes due Ellick 
Sanders, as being in his hands, and among them the note of one Davis, 
due in  1811, on which there remained due 771. IOs., and a t  the bottom 
of the inventory were these words: "The above notes are considered 
desperate: and I will only be charged with them if collected." 

Plaintiff then proved that Davis was solvent, and i t  also appeared 
that  he resided in Columbia, South Carolina, and had there resided 
some time before the death of Ellick Sanders. I t  was also in  sidence 
that John Sanders had twice sent the note to South Carolina and re- 
quested payment of i t  from Davis, who refused, assigning as a reason 
the want of money. 

Defendant offered in evidence judgments yuando, obtained by different 
plaintiffs against John Sanders as executor of Ellick Sanders, at  August 
sessions, 1816, of Johnston County court, to the amount of $1,000 and 
upwards; none of which, however, had been paid, nor had any process 
been sued out on them by the plaintiffs therein. 

For the plaintiff it was contended that the executor of Ellick Sanders 
had been guilty of a devastavit so as to charge him in this action by 
no't suing for and recovering the amount of the note of Davis. On this 
point the court charged that an executor, qualified to a will in this 
State, is not bound, nor can he bring suit for money due his testator 
beyond its limits and jnrisdiction, and further, that an executor named 
in a will, by proving the same here and taking out letters testamentary 
creates thereby no legal obligation on himself to takr out letters 
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testamentary in another State, so as to recover by suit money (5651 
due his testator in  that State, though he may do so, and he ma3 
receive the money without suit, and give a discharge of the debt, when it 
will become assets with which he is chargeable. 

The plaintiff submitted to a nonsuit and, a new trial having been 
refused, appealed. 

Haywood for plaintiff. 
Devereauz cor~tra. 

MALL, J. I think an executor ought to use the same diligence in col- 
lecting the debts of his testator as he would use in collecting his own, 
provided he is a man commonly careful and diligent in the management 
of his own affairs, and this without regard to the consideration whether 
the debtor lives in one State-or another. All the personal estate of the 
testator, wherever it is, belongs to the executor. 6 Co., 47. And he 
ought to use ordinary diligence to collect it. 2 Brown, 186, Bac. Ab., 
Executor, 13. 2. Perhaps to collect a small debt in a distant State would 
cost more than the amount of the debt; but every case must depend upon 
its own circumstances. Procuring letters testamentary in another State 
is not of itself a decisive objection. As the jury were1 otherivise in- - 
formed, I think there should be a new trial. 

Another objection is made in this Court, and that is to the action 
being revived against the administrator of John Sanders. Arnold v.  
Lanier, 4 N.  C., 143, decides this case. That was an action of deceit, 
brought against an executor for the deceit of the testator in selling an 
unsound slave. Judge Seawell delivered the opinion of the Court as 
follows: The act of 1799 declares that no action of detinue or trover, 
or action of trespass, where property, either personal or real, is in con- 
test, and such action of trespass is not merely vindicti~e, shall abate by 
the death of either party. This is an action of trespass, though not 
vi et armis, and the passions and feelings have no concern; it is 
in fact to recover for an act done by the defendant's testator, ( 5 6 6 )  
whereby he has been ma~de richer and the present plaintiff poorer; 
wherefore, we are all of opinion that the plaintiff is entitled to judgment. 
The same remark is applicable to the present case. I, therefore, think 
this objection not a good one. 

HENDERSON, J. The lam of the domicil of the owner governs the 
transfer and t r a n n h i o n  ab intestato of goods. A will, therefore, made 
according to the forms of that domicil passes such property wheresoever 
it may be situated; and if proven in the courts of that country, when 
offered in evidence in a foreign country, proof is not gone into of the 
execution of the will, but only of the probate. Such foreign p~obate, 
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therefore, authorizes the executor to receive debts, take into his posses- 
sion the property of his testator, and to do all acts appertaining to his 
office, except sustainirlg the character of an executor when he is the rrus 
actor or plaintiff in a cause in court; this character he cannot sustain 
here, not for want of right, but for want of such docurnenrtary evidence 
of the right that the court can see upon an inspection (for the court 
does not, at  that stage of the business, go into proof) that hc is executor; 
Ire cannot, therefore, rriakc profert of his letters test:tmentary, obtained 
in a foreign country, for want of authentic documentary evidence which 
our courts can ~mognize without proof. I re  must, therefore, obtain let- 
ters testamentary here. But this is not obtained by proving thc wil1 
here de novo, for in that case it would be making our law, and not the 
law of the place where he had his dornicil, the rule of decision. Our 
court of probate goes into evidence as to the fact of the foreign probate 
only, and, if satisfied of that fact, issues letters testamentary; that is, 
yives documentary evidencc which our courts recognize as genuine. The 

taking out letlters here is nothing rnorc than obtaining the proof 
(567) necessary for the executor to sustain his real character in our. 

courts, owing to our forms. I f ,  therefore, the interests of the 
testator.require it, the executor is bound to do it. I t  is a devastauit to 
omit it if thereby the estate sustains a loss. The magnitude of the debts 
to be sued for, the distance, thc expense, are to be taken into considera- 
tion in  ascertaining whether the interest of the estate requires it. But 
when the probate has becn nude in a sister State we think that the 
Constitution of the United States, and the law of the United States 
thereupon, gives to the probate, when authenticated according to the 
law of the United States, such an authentic form as that our courts will 
recognize the probate without proof, and that such probate may be 
proffered to the court to sustain the character of an executor. So that, 
taka i t  either way, the executor has be'en guilty of a devastavit irr not 
attempting to collect the debt due in South Carolina, and, therefore. 
there should be a new trial. In saiying that goods are regulated in thei~. 
transfer and transmission ah intestato by the lex loci, we do not include 
such property as owes its origin to the peculiar laws of any particular 
rountry, such as stock in bank and other corporate bodies. Such prop 
erty is a creature of the law, and may be regulated by the will of the 
Legislature of that country which gives such property existence. 

PER CURIAM. Reversed. 

Cited: Governor 1 1 .  Williurns, 25 N .  C., 154; Hyman v .  Gaslr*im, 
27 N. C., 271, 275; Lancaster v. McBryde, ib., 423; Williams v. Wil- 
liams, 79 N. C., 420; Grant v. Reese, 94 N. C., 730; Illoody v. Johnson. 
112 N.  c:, 802 ; Hall v. R. R., 146 N. C. ,  346. 
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ANDERSON v. HAWKINS. 
(565) 

1. For many purposes bank notes are to be considered as money; they are so 
considered in an action for money had and received where the plaintiff 
had received a counterfeit bank note in exchange for genuine bank notes. 

2. A payment in a counterfeit bank note is a nullity, and plaintiff may recover 
back the amount. 

3. An indorsement on a bank bill of itself signifies nothing in the way of 
contract. 

ACTION for money had and received, tried by hJorwood, J., at WAR- 
REN. The plaintiff alleged that he had exchanged $100 in notes of the 
banks of this State for a note of $100 of the Bank of Pennsylvania, and 
that the note so received by him was a counterfeit; and he gave evi- 
dence that he, by his agent, received the note of the defendant. The 
note had indorsed on it the name D. Matthews. The plaintiff's agent 
swore that at  the time of the exchange defendant said that, being unac- 
quainted with the notes of that bank, he had refused to receive it from 
Matthews without his indorsement; but on being asked by the agent if 
he, defendant, would also indorse it, he refused to do so. The agent also 
swore that he did not exchange for the note on account of the indorse- 
ment of Matthews thereon. The note was sent to the north, and soon 
returned as a counterfeit. Within a few weeks afterwards the agent 
had two conversations with hhe defendant, in which he informed him 
that the note was counterfeit and requested him to take it back; the 
note was proved not to be genuine. This was the plaintiff's case. 

The defendant offered evidence to show that at  the time of the ex- 
change he told the agent that he must take the note on his own riak, for 
that he, defendant, did not know whether i t  was good or bad; and also 
proved that, some time after the plaintiff had demanded.of him the 
amount of the note, D. Matthews had been applied to for payment 
of it by the plaintiff, and refused. (569) 

The court instructed the jury that if a bank note was indorsed 
it was to be presumed that it was received both on the credit of the bank 
and of the indorsement; and added that it seemed to be admitted that 
Matthews had indorsed the note. 

The jury found a verdict for the defendant, and the case stood before 
this Court on a rule to show cause why a new trial should not be 
granted. 

Badger irz support of the rule. 
Seawell contra. 
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TAYLOR, C. J. This is an action for money bad and received, in which 
the first question to be decided is whether the bank bills paid by the 
plaintiff are to be considered as money. I t  is certain that the spirit 
of modern decisions is to consider securities which are the current repre- 
sentation of money as money for all civil purposes; for ill Barclay v. 
Gooch, 2 Esp., 571, where the person to whom the plaintiff had becomz 
surety for the defendant had consented to take the plaintiff's promissory 
note in payment as money, the taker was allowed to recover against his 
principal in an action for money paid. I t  was afterwards held that a 
bond and warrant of attorney given by the plaintiff could not be consid- 
ered as money; but the Court do not deny tho propriety of the decision 
in Barc lay  v. Cr'ooch, but distinguish between a bond (not then negotia- 
ble) and other securities which are so. 3 East, 172. I n  Longchamp 21. 

R e n n e y  i t  was held that an action for money had and received lay 
against a person who had received a masquerade ticket from the plain- 
tiff, who had been instructed to sell it, and who bad paid the owner for 
it under the threat of arrest; for as the defendant did not produce the 
ticket, it was a fair presumption that he had sold it. I Doug., 138. The 
case of Israel v.  Doyles wnlt to the length of deciding that the action 

for money had and received would lie on an accepted order which 
(570) tho acceptor refused to pay. 1 11. Bl., 239. But this was prob- 

ably extending the doctrine too far, and might not again be sanc- 
tioned. 5 East, 172. I t  seems, however, to be clearly settled, in re- 
spect to bank notes, that they shall be considered as cash in the ordinary 
dealings of men unless they show by their contract that they do not so 
treat them. On this subject the language of Lord Mansfield is peculiarly 
strong. H e  says that bank notes do not resemble and ought not to be 
compared to goods, securities, or documents for debt; that they are not 
esteemed as such, but are twated as money, as cash in the ordinary 
transactions of business by the general consent of mankind, which gives 
thorn the credit and currency of rnoney to all intents and purposes. 
They are as much money as guineas themselves arc, or any other current 
coin that is used in conimon.payments as money or cash; they pass by 
a will which bequeaths all the testator's money or cash, and are never 
considered as securities for money, but as money itself. On payment 
of them, whenever a receipt is required, the receipt is always given as 
for money, not as for securities or notes. &PiZler v.  Race ,  1 Burr., 455. 
I n  pursuance of the same principle, bank notes form a good considera- 
tion for an annuity, though the act requires a consideration of ruloney; 
and that if a tender is made in bank notes, and no objection is made on 
that account, the courts have constanlly considered such a tender as 
good. 3 Term, 554. I n  the recent case of Picliard 11. Bankes an action 
for money had and received was held to lie against a stakeholder who 
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had received country bank notes as money, and paid them over wrong- 
fully to the original staker after he had lost the wager, the Court clearly 
deciding that if the defendant received them as money, and all partied 
agreed to treat them as such at the time, he shall not now turn round 
and say they were only paper and not money; as against him i t  is so 
much money received by him. 13 East, 20. From these cases I 
collect that the law is now settled tha~t for the purpose of this (571) 
action bank notes are to be considered as money; and the policy 
of such a rule is infinitely more applicable in this State than in the 
country where i t  has been established; for i t  may be said that it forms 
here almost exclusively the only circulating medium. 

I n  considering the other question, whether the case was properly sub- 
mitted to the jury, it is not to be controverted, since Hargrove ?. Dusen- 
bury, 9 N .  C., 326, that a payment in a counterfeit bank bill is a nullity, 
and that the person receiving it may recover the amount. This being 
the general rule, it is incumbent on the defendant to show that the 
parties have, by an express contract, restrained.its operation in this 
particular case, and that the plaintiff agreed to discharge the defendant 
from the risk. There was evidence in the case applicable to this in- 
quiry, and it is precisely the one that the jury should have been in- 
structed to make. I f  the jury, omitting this line of investigation, dis- 
charged the defendant because they adopted the presumption stated by 
the court, that a person receiving a bank bill that was indorsed took it 
on the credit of the bank and the indorsement, they did so, in my opin- 
ion, on impropsr grounds. An indorsement upon a bank bill does not 
necessarily imply a guarantee of the bill, for i t  may be made, and gen- 
erally is made, for various purposes unconnected with the paper's re- 
sponsibility. I t  is most frequently made to be able to identify the note 
in case i t  is lost or stolen, and i t  is sometimes made by the receiver in 
the name of the person who passed to him a suspicious note, that he 
might be enabled to trace it if i t  should turn out to be a counterfeit. In  
truth, if ever intended as a guarantee, i t  i s  done under very peculiar 
circumstances, and such as may be and ought to be proved to take i t  out 
of the general rule; for this I take to be law, that an indorsement 
on a1 bank note of itself signifies nothing in the way of contract. ( 5 7 2 )  
I think i t  very probable that the jury were diverted from the 
proper inquiry by the abstract proposition stated to them by the court, 
and that, instead of considering whether the plaintiff had taken the note 
upon his own risk, they hastened to the conclusion that he had taken it 
upon the responsibility of the indorser. Upon the merits of the case, 
as they may be evolved by the testimony, I do not presume to give any 
opinion. But I decidedly think that the case has not been laid before 
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the jury in such a way as to enable them to decide the question really in 
controversy. On that account I am in favor of a new trial. 

HALL and T ~ E N D E R ~ ~ N ,  JJ., being of this opinion, also, 

PER TOTAM CURIAM. New trial. 

Ci ted:  8. c., 12 N. C., 445; 8. v. Gorpening, 32 N .  C., 60; Page v. 
Eins te in ,  52 N. C., 149. 

BAIN v. HUNT.-From Cabarrus 

Assumpsit will not lie on a judgment rendered by a justice of the peace. 

WILSON, ait a former term, read an affidavit made by the defendant, 
setting forth that a verdict had been rendered againslt him, and that he 
had intended to move for a new trial, but was prevented by the following 
facts: Court d journed  on Friday of thc term to meet on the morning 
of the next day at  the hour of 8, but the judgc left the county on Satur- 
day morning at 6 for his next court, and consequently defendant could 
not move for a new trial. On this affidavit a certiorari was moved for. 

PEE CURIAM. Let a certiorari issue as prayed for. And now, on the 
return of the writ at  this tern .  

The proceedings in  this case appeared to have been very irregular. 
I t  scemcd to have commenced in Caibarrus County court by a writ in 

case, and afterwards to have been amended by changing the writ 
(573) to debt;  a verdict was returned for defendant in the county court 

and tbe plaintiff appealed to the Superior Court, where thr  
declaration was in case, and the jury found that the defendant did as- 
sume, and assessed plaintiff's damages to s ix  dollars and a half-cent and 
costs. Plaintiff then made an affidavit that when suit was commenced 
his demand was just for more than $60, as i t  was also when the suit was 
tried, but that he had failed to establish it from the unexpected pro- 
duction of a witness whom he could havc discredited; and judgment was 
rendered pursuant to the finding, whereupon there was an appeal to this 
Court. The dcclara~tion was for work and ldbor done, and for a judg- 
ment for $14 obtained before a justice of the peace. 

J .  Mart i% for t h e  plaintif l .  

TAYLOR, C. J. The judgment which is declared on in this case is 
compared to a foreign judgment on which assumpsit  will lie; but, if 
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this position be correct, it follows that it is only prima facie evidence 
of the debt, and thait upon the general issue of non assumpsit it is com- 
petent to the defendant to impeach the justice of the judgment by show- 
ing it to have been irregularly or unduly obtained, for in this action 
anything may be given in evidence that shows that nothing is due. 
Bull. N. P., 152. But I think i t  may be collected from the acts 
on this subject that the Legislature meant to give judgments ren- (574) 
dkred by the magistrate a conclusive effect between the parties a5 
to the subject-matter of them, until reversed or set aside, to prevent the 
merits of them from being overhauled in an original suit; if they were 
not alrelady recorded in the strict technical meaning of the telrm, to give 
them as much force as judgments rendered in any court of the State. I 
derive this inference, in the first place from the language of Laws 1502. 
ch. 609, which provides that when judgment shall be had, and execution 
not issued within twelve months thereafter, it shall be lawful to sue for 
and recover the same by warran,t before a justice of the peace, and that 
the former judgment shall be evidence of the debt, subject to such de- 
ductions as the defendant may make appear on trial to have been paid 
in  full or in part of said former judgment. By making it evidence of 
the debt must be understood conclusive evidence, especially where i t  is 
further prescribed that the effect of such evidence shall be avoided only 
by posterior payments. Thus i t  rceeives the qualities of a record which 
cannot be impeached by any supposed defect or illegality in the contract 
on which it is founded. the circumstances of which need nolt be stated. 
No averment can be made against the validity of a record; therefore, 
no matrter of defense can be pleaded which existed anterior to the recov- 
ery of the judgment. That the Legislature considered such judgment 
as a debt of record further appears from Laws 1803. ch. 627. which with- 
holds the stay of execution ;here the evidence of 'a debt i n  which the 
judgment is founded shall be that of a former judgment. And the sub- 
sequent act of 1820, ch. 1053, which limits judgments to three years, 
prevents their being revived by action, suit, scire facias, or other procesls 
after that time Though I am not aware of any act authorizing such 
judgment to be revived by scire facias, yet it had grown into practice 
before the law of 1820 authorized atn original warrant; and as a 
scire facias can be founded only on some matter of record, and to '(575) 
which the defendant cannot plead any matter which he might 
have pleaded in the original, i t  further .shows the light in which 
justices' judgments were received. I n  addition to this, i t  may be re- 
marked that these judgments have ever been considered as debts of rec- 
ord in the administration of assets, and have stood upon the same footing 
with those rendered by the courts. Evidence of the same effect is fur- 
nished by Laws 1797, ch. 471, which allows, under regulations providing 
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for its authenticity, an execution to issue to another county from the 
judgment of a justice. The extensive civil jurisdiction conferred upon 
justices of the peace in this State, far from producing the public con- 
venience, and aiding in the administration of justice in  the degree in- 
tended, would be a positive evil and the source of endless litigation if 
their judgments were of no higher validity than simple contracts. h 
dissatisfied party against whom a recovery was had, instead of appeal- 
ing or pursuing some other legal course to have the judgment reiixamined, 
would issue a new warrant to recover back the money; and if the prin- 
ciple were once esta%lished that a judgment might be opened and the 
cause of action again tried by another justice on the suggestion of mis- 
take or injustice in the former trial, t l ~ e  consequences would be most 
mischievous. It is essential to the cornmon security and peace that a 
principle sanctioned by so many adjudications should be maintained 
and enforced; that what has been regularly decided by a competent 
tribunal with regard to the same cause of dispute and between the same 
parties, or those succeeding to their rights, shall be conclusively regarded 
as true. Thus a recovery in any one suit upon issue joined or matter 
of title is conclusive upon the subject-matter of such title, and a judg- 
ment in such species of action is conclusive upon its own subject-matter, 
by way of bar to future litigation, for the thing thercby decided. 3 

East, 346. And not only is an actual adjudication binding upon 
(516) the parties, but even when a person who had paid a debt, but, 

after being sued f o ~  it, could not find the receipt, and paid it over 
again, i t  was ruled that he could not afterwairds, upon finding the re- 
ceipt, maintain an action to recover i t  back. 7 Term, 269. I t  is better 
to suffer a private inconvenience than a public mischief; and as every 
human judgment, let it terminate when it will, may be subject to error, 
the possibility of it ought not to annul its validity unless in a course of 
appellate examination. That a rule so wise and well calculated to pro- 
mote the tranquillity of society by shortening litigation should be 
adopted in the code of all civilized nations seems to have been expected. 
Accordingly, we find i t  to be a part of the Roman law, as explained by 
Justinian, November 23, and transplanted thence into the jurisprudence 
of most of the continental nations. I n  the civil law, as it is in forcc 
in France, i t  is stated by Pothier that the authenticity of res judicata 
induces a presumption that everything contained in the judgment is 
true, and this presumption, being juris et de jure, excludes every proof 
to the contrary, res judicato pro veritate accipitur. For instance, the 
party who is condemned to pay anything is presumed really to owe i t ;  
the party in whose favor judgment is given may consequently, aftel. 
signifying it, compel the other to pay the money by the seizure and sale 
of his effects, aud no proof can be received from him in contradiction 
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of the debt. 1 Pothier, 550. This is exactly conformable to the prin- 
ciple of the common law in relation to the plea of nu1 tie1 record before 
remarked on. All the courts in this State, from the highest to those 
held by individual magistrates, administer the general law of the land, 
and have both civil and criminal jurisdiction. According to the defini- 
tion of law writers, they are all courts of record; for although the pro- 
ceedings of none of them are enrolled in pa~rchment, yet a written me- 
morial of them is or ought to be preserved. All courts of record 
are in  England said to be the King's courts, and therefore no (577) 
others have authority to fine a~nd imprison; so that the erection 
of a new jurisdiction with power to fine and imprison makes it instantly 
a court of record. 2 Salk., 200. Courts not of record are said to be 
those of private men, whom the law will not entrust with any discre- 
tionary power over the lives and fortunes of others. The proceedings 
of these cowrts are not enrolled, but their existence, as well as the truth 
of the matters contained in them, m u ~ t ,  if disputed, be tried and deter- 
mined by a jury. They cannot take cognizance of any matters cogniz- 
able by the common law, unless under the value of 40 shillings, nor of 
any trespasses, having no process to arrest the person of the defendant. 
2 Ins., 311. This description of courts is unknown to us, and if the 
test of a court of record be that it has power to fine and imprsion, mag- 
istrates here must be so considered; for the power of giving judgment 
for fines, amercements, and penalties is conferred upon them in various 
instances. They were originally appointed as conservators of the peace, 
and their power a t  this day is chiefly conversant about the punishment 
and suppressiim of offenses. The civil jurisdiction which they exercise 
in this State is, in  England, distributed among a great variety of infe- 
rior t r i h n a l s ;  but i t  cannot be inferred from the enlargement of their 
jurisdiction here that the authenticity of their acts is invalidated. They 
have, from the earliest times, been deemed judges of record, "and a me- 
morial made by them of things done before them judicially in the execu- 
tion of their office shall be of such credit that i t  shall not be gainsaid. 
One man may affirm a thing and another may deny i t ;  but if a record 
once say the word no man shall be received to arer or speak against i t ;  
for if a man should be admitted to deny the same there never mould be 
an end of controversies." 3 Burns, 3. 

The other judges concurred. 
PER CURIAM. Reversed. 

I Cited: Hamilton v. Wright, 11 N.  C. ,  284, 286, 288, 289, 290, 291; 
Humphreys v. Buie, 12 N. C., 379. 
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(578) 
DEN ON DEMISE OF MOORE v. McDUFFY ET AL., ADMINISTRATORS OF 

P. McRAE.-From Cumberland. 

1.  It seems that a trust may be created for the benefit of creditors by a deed 
of the existence of which they are ignorant, and that their assent to it 
may be presu'med. 

2. Yet where the trust is created expressly on the condition that they shall 
execute the deed by a certain day, and upon such execution certain obli- 
gations are imposed on them, they cannot incur the obligation without a 
performance of the condition. 

3. If the creditors never signed the deed, the trust, i f  it arose at all, was for 
the benefit of the bargainors, and was such an interest as,  under the act 
of 1812, ch. 830, might be reached by execution. 

EJECTMENT, in which title to the premises in question was regularly 
deduced to David Hay. David H a y  conveyed by deed to "Elisha R .  
Whiting & Co.," without naming the persons who composed the com- 
pany. Whiting alone conveyed to Frederick J. Redfield, Redfield to 
William Lownes, and Lownes reconveyed to Redfield, who, together with 
Luron Whiting, desc~ibing themselves as the firm of Frederick J. Red- 
field & Go., then conveyed to William Noore, the lessor of the plaintiff. 

The defendants exhibited a judgment and execution thereon from 
Cumberland County court against Frederick J. Redfield & Go. in  favor 
of Durkin, Henderson & Co., and a sheriff's deed to Philip McRae (who 
afterwards conveyed a part to the other defendants) for the premises 
in dispute. The suit of Durkin, Henderson & Co, commenced by at- 
tachment 11 June, 1817. 

On the trial of the cause it appeared that one Wallace & Whiting 
composed the firm of Elisha R. Whiting & Co., and it was objected by 
the defendants that the deed to Whiting & Co. conveyed to Wallace as 
well as Whiting. The objection was overruled, and on this point the 
jury was instructed that the deed conveyed no interest to any one but 
Whiting. 

The deed from Redfield and L. Whiting to Moore was dated 
(579) 26 May, 1817, and purported to have been made for the benefit of 

certain creditors therein named, and of others who should sub- 
scribe the deed, and contained, among other things, this clause: . 

"It is further covenanted, understood, and agreed that this instrument 
shall remain open to the execution and signatures of all those creditors 
of the said Redfield and Whiting as shall choose to come in and sign 
and execute the same previous to the 1st day of August next; and all 
creditors of the said Redfield and Whiting, under the firm aforesaid, who 
shall fail to come in and annex their signatures to this instrument, either 
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by themselves or by attorney duly authorized,'before the said 1st day of 
August next, shall be entirely excluded and utterly barred from any par- 
ticipation in the dividend or dividends of the property conveyed by this 
deed," etc. 

I t  did not appear from the case that any one of the creditors of Red- 
field & Co. had at  any time assented to the deed to Moore or signed it, 
and it wars objected by the defendants that as to them the deed was 
fraudulent and void. The point was reserved on the trial and a verdict 
was found for the plaintiff, subject to the opinion of the court on the 
question whether the deed to Moore was fraudulent in law as to defend- 
ants or those under whom they claimed, no fraud in fact appearing. 
The court held that there was nothing on the face of the deed to au- 
thorize i t  to pronounce it fraudulent, and gave judgment for the plain- 
tiff, from which defendant appealed. 

TAYLOR, C. J. The trusts declared in the deed to the plaintiff are 
that he shall pay all the creditors of Redfield & Whiting who shall sign 
the deed by 1 August, 1817; and there are certain covenants in the deed 
binding those creditors to divers acts as soon as they have executed the 
same. Admitting that a trust may be created for the benefit of creditors 
by a deed of the existence of which they are ignorant, and that their 
assent to it may be presumed, yet this case is subject to a very different 
construction, for the trust is created expressly on the condition 
thait they shall execute the deed by a certain day, and then certain (580) 
obligations are imposed upon them, which surely they never can 
incur without a performance of the condition. Now, it does not judi- 
cially appear that the creditors ever executed the deed, and, of course, 
William Moore did not become a trustee for them. There are signatures 
and seals to the deed, but whose they are we have no means i f  ascer- 
taining. 

I t  results from this view of the case that the trust, if it ever arose, 
existed only for the benefit of the bargainors, and that the property in 
the hands,of the trustee was liable to their creditors, as they could en- 
title themselves by legal process, it being such property as is made liable 
to execution by the act of 1812, ch. 830. There must be a 

PER CURIAM. Xew trial. 

SMITH v. BROWN. 
I 

1. Par01 evidence, according to the general rule, is inadmissible to vary or 
,contradict a contract reduced to writing. By a variety of decisions, ordi- 
nary receipts do not appear to be subject to the operation of the rule, 
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because they do not contain evidence of a contract, but of payment in 
discharge of a contract; but when, in addition to the receipt of money, a 
condition is annexed upon which alone the party shall become liable to a 
further payment, it assumes the nature of a contract, and must be gov- 
erned by the same rules of evidence. 

2. If an obligor pay a less sum than is due, either before the day specified or 
at another place than is limited by the condition, and the obligee receive 
it, this is a good satisfaction. 

3. Accord and satisfaction made before a breach of a covenant cannot be 
pleaded in bar of an action on the covenant; but where any damage has 
accrued under the deed the accord may be pleaded in discharge of such 
damage. 

COVENANT brought upon charter-party of affreightment, tried before 
Badger, J., at CRAVEN. 

On the trial i t  appeared that the material stipulations of the 
(581) charter-party were that the plaintiff let to freight to the defend- 

ant the schooner Enterprise, of which he pas owner, for a voyage 
from New Bern to the island of Bermuda, and from the island of Ber- 
muda back to New Bern, the schooner to be at the risk of the owner dur- 
ing the voyage. The plaintiff covenanted that the schooner was, and 
should be during the voyage, staunch and strong, sufficiently tack!t.d 
and appareled, etc.; and the defendant covenanted to pay to the plaictiff 
for the freight of the vessel $235.50 per month, commencing from tLo 
date of the charter-party, and so in proportion for a less time, as the 
vessel should be continued in the said service; the freight to be payable 
in five days after the return of the vessel to New Bern, or in five days 
after the voyage should he otherwise in any manner determined and 
notice thereof given to the defendant. The deed bore date 21 October, 
1819. 

I n  a few days the schooner commenced her voyage, and arrived at 
Bermuda on the ninth day after getting to sea; the lading was disposed 
of and the master put to sea on his return. The night after l en~ing  
Bermuda he met with heavy weather, and it continuing boisterous, with 
severe gales from the northwest for more than thirty days, o ~ !  15 Jznn- 
ary, in  the evening, the master found himself near the coast; and being 
satisfied, from the condition of the vessel and state of the weather, tha t  
she must perish during the night, he ran her ashore while, there was 
light enough to save the, lives of the crew. The vessel soon after went to 
pieces and was lost. 

On 3 F ~ b r u a r y ,  no tidings having reached New Bern of the vessel, 
and the parties being ignorant of the result of the voyage, the defend. 
ant paid to the plaintiff the sum of $502.40, and the plaintiff executed a 
receipt for the same in the following words: 
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Received, New Bern, 3 February, 1820, of Sylvester Brown, (582) 
$502.40, which amount it is understood by the parties shall be 
in full consideration for the charter of the schooner Enterprise on 
a voyage to Bermuda and back to the port of New Bern, provided the 
said schooner shall not arrive at  the aforesaid port of New Bern at  any 
time after 25 December last; but should the said schooner arrive at  the 
port of New Bern at  any time after 25 December last, the charter-party 
is to receive the same construction as though the above receipt had not 
been given. NATHL. SMITH. 

On the trial the defendant offered the payment and the receipt in evi- 
dence in support of the plea of "accord and satisfaction." The plain- 
tiff's counsel then offered to give in evidence the deposition of one 
Beverly Rew to explain this receipt (there being no fraud alleged in 
the transaction). The deposition had been regularly taken, and con- 
tained a statement to the following effect: Rew was present at  the 
plaintiff's store when a settlement took place between the plaintiff and 
the defendant on account of the charter-party, and was called on by the 
plaintiff to take notice of the terms of the settlement. The defendant 
brought the receipt written; the plaintiff objected to the form of the 
receipt, on which the defendant said if the plaintiff would sign the re- 
ceipt it would make no difference, as there was very little doubt but that 
the vessel was lost and would nwer  be heard of again; but if she re- 
turned or was heard of, the charter-party would remain in full force 
as if no payment had been made. The plaintiff proposed to write a new 
receipt, but the defendant said he mas in a hurry and it would make no 
difference. 

The admission of this deposition was opposed on the part of the de- 
fendant, because i t  went to contradict or vary the written instrument, 
and to show that the payment was made and received on terms other 
than those stated in the writing itself; and the presiding judge rejected 
the evidence. 

I f  freight were calculated up to the determination of the voyage by 
the loss of the vessel, there would be due on the charter-party $170 more 
than the sum paid to the plaintiff, and for that excess the plaintiff 
claimed a verdict, his counsel insisting that the receipt not under (583) 
seal could not operate to discharge the deed, and that the payment 
and the written instrument did not amount to an accord and satisfaction 
because it was the payment of a less sum in discharge of a greater. The 
presiding judge held that this was an accord with satisfaction to sup- 
port the plea, and directed the jury to find for the defendant, which 
they did. 
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A new trial was moved for because of error in the judge: first, in 
rejecting the deposition of Rem; and, second, in instructing the jury 
that there was a sufficient satisfaction to support the plea. New trial 
refused; judgment, and appeal. 

Rufin for  plaintiff  
Gaston contra. 

TAYLOR, C. J. The conlpronlise seems to have been made by both 
parties, under an expectation that the vessel had been lost before or at 
25 December; until which time Brown agreed to pay the freight and 
Smith to receive it in full discharge of the T-essel's earnings, with the 
exception only that if she returned after the 25th Brown should be 
further liafile. I n  the event of her having been lost before the period 
settled betlween the parties, Brown had paid money to which the charter- 
party had not made him lia~ble; in the event of her being lost after that 
time, Smith had lost money to which he would have been entitled by the 
original contract. The effect of the parol evidence offered was to make 
Brown liable to further freight upon another event not stated in the 
settlement, and in positive contradiction to it, and in addition to that 
of the vessel's return after the 25th-in other words, he should not only 
pay additional freight if the vessel returned after 25 December, but he 
should also do so if she was heard of after that time. The contract of 

the parties is reduced to writing, and is most likely to contain the 
(584) stipulations they really made; the part  not so written down rests 

upon the memory of a witness who may have misunderstood the 
parties or whose memory may have betrayed him. If this were to be 
the constrhction of the written comp-omise, it may be asked what ad- 
vantage could Brown derive from i t  in any manner. I f  the settlement 
made him liable for the freight after the vessel returned to New Bern, 
and if by the charter-party he was also liable after the voyage was 
determined, he was left by the compomise where the charter-party had 
placed him, with the additional inconvenience of having advanced a 
considerable sum of money before he was liable, if liable at  all, to pay 
it. I t  does not seem probable that he would have advanced this money 
without the prospect of some ~eciprocal advantage; and I do not see 
how he could receive any except in the purchase of an exemption from 
liability for freight for a loss happening after 25 December. I t  ap- 
pears to me that to admit parol evidence in this case would introduce 
the very mischief to guard against which the rule was first established. 
Prude'nce and caution in the management of affairs would be vain if 
men were not able to discover the kngagements they had imposed on 
themselves by inspecting the documents they had intended to contain 
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the sole evidence of them. If contracts may be composed partly of writ- 
ing and partly of words, dependent on the memory of witnesses, then no 
nian can tell, till a trial comes on, the extent of his lia'bilities. I n  
Powell v. Edmonds there were printed conditions of sale of timber 
growing in a certain close, not &tifig anything of the quantity, and 
parol evidence that the auctioneer at the time of sale warranted a cer- 
tain quantity was rejected, the Court saying the purchaser ought to have 
had it reduced to writing at  the time, if the representation then made 
as to the quantity swayed him to bid for the lot. That if parol evi- 
dence were admissible in thait case, they knew of no instance where a 
party may not, by parol testimony, superadd any term to 4 writ- 
ten agreement, which would be setting aside all written contracts (585) 
and rendering then? of no effect. 12 East, 10. I t  is true that 
by a variety of decisions receipts do not appear to be subject to the 
operation of the rule, because they do not contain evidence of a con- 
tract, but of payment or discharge of a contract; but when, in addition 
to the receipt of money, a condition is added upon which alone the party 
shall become liable to a further payment, it assumes the nature of a 
contract, and must be governed b i  the same rule of evidence. I t  must 

u 

be considered as conclusive proof that the party signing has relinquished 
all other conditions than those specified. However, there does not ap- 
pear an entire uniformity of opinion even as to receipts; for in AZmev 
v. George, 1 Campb., 392, the judge held that a receipt in full, where 
the person who gave i t  was under no misapprehension and could com- 
plain of no fraud or imposition, was binding upon him. With respect 
to the objection that this is not an accord and sntisfaotion, because the 
sum paid was less than had become due, a t  the date of the contract, i t  is 
to be observed that, according to the charter-party, the freight was pay- 
able in five days after the return of the vessel to New Bern. or in five 
days after the voyage should be otherwise in any manner determined, 
and notice thereof to the defendant Brown. Now, though the voyage 
was determined when the money was paid, neither party had notice of 
it, and the freight consequently, though due, was not payable. This 
brings it within the rule in Pinnel's case, 5 Co., 117, that if the obligor 
or lessor pay a less sum, either before the day or at another place than 
is limited by the condition, and the obligee or feoffee received it, this 
is a good satisfaction. 

I t  is further objected to the plea that an accord and satisfaction made 
before breach of a covenant cannot be pleaded in bar of an action on the 
covenant. The rule is a correct one, for the action being founded on a 
deed, that cam only be discharged by a deed; but when any dam- 
ages have accrued under the deed the accord may be pleaded in 
discharge of those damages. And the cases cited show this dis- (586) 
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tinction plainly. I n  Snow v. Franklin, 1 Lutw., 358, the accord was 
made before the rent became due, and if the plea had been sustained the 
effect of i t  must have been to discharge the deed by parol. I n  Kaye v. 
Waghorne, 1 Taunton, 427, the covenant declared on was a covenant to 
levy a fine upon request; and the accord pleaded was that before the- 
request made i t  was agreed between the parties that the defendant should 
give a bond of indemnity against his wife's claim of dower. There 
were two fatal objections to this plea: one was that nothing mas due to 
the plaintiff when the accord was made; the other, that the accord was 
executory. But whenever damages have accrued by reason of the breach 
of the covenant, an accord executed is a good plea in discharge of them. 
And to this effect are all the cases. G o .  Jac., 99 ;  .Blake's case, 6 GO., 
43b. 

I n  the case before us Smith had, at the time of the accord, a right 
to nearly three months freight then due, though solvendurn in futuro, a 
claim which might then have been released by him, and for which he 
might acknowledge satisfaction. Litt., sec. 512. For these reasons, 
I think there is no error in the judgment of the Superior Court, and that 
i t  must be affirmed. 

HENDERSON, J., concurred in this opinion. 

HALL, J., dissentiente: I confess I entertain doubts respecting the 
opinion given by my brethren in this case. I t  may be taken for granted 
that where i t  is proper to explain a writing, not under seal, by parol 
evidence, it may be done in a court of law as well as in a court of equity; 
and I grant that when it appears to be the intention of the parties to 
commit their contract to writing, whether under seal or not, and they 
do commit i t  to writing, i t  is not to be explained by parol evidence in 
any court, unless for fraud, mistake, etc. Examine bhis case by these 

rules. Did the parties consider at the time, that they had corn- 
(587) mitted their contract to writing? I t  appears from the evidence 

that Smith objected to signing the writing; he was told by Brown 
that his signing made no difference; that if the ship was heard from, the 
charter-party should have the same construction as if the writing was 
not signed. This was the contract; it was not confined to the arrival 
of the ship at New Bern. I t  seems that the writing was considered as 
a receipt for so much money at all events, but not a writing containing 
all the terms of their contract; it was a settlement in case the vessel did 
not arrive or was not heard from. I t  cannot be objected that the con- 
tract is not mutual, as explained by the parol evidence; for suppose it 
had been ascertained that the vessel had been lost one monbh after her 
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departure, the plaintiff would have been bound to return part of the 
money which he received as freight. Streator v. Jones, ante, 423, de- 
cided last term. 

PER CURIAM. No error. 

Cited: Matthis v. Bryson, 49 N. C., 510; Wilson. v. Deer, 69 N. C., 
139; Overby v. B. and L. Assn., 81 N. C., 62; William v. R. R., 93 
N. C., 45; Gmnt v. Hughes, 96 N. C., 190. 

RICKS v. COOPER.--Frolm Nash. 

To counterfeit any writing with a fraudulent intent, whereby another may be 
prejudiced, is forgery at common law. Therefore, when the defendant 
charged the plaintie with having forged a letter in his (defendant's) 
name, containing this clause, "I have to inform you that I have received 
your money, and want you to  come and receive it," an action of slander 
was maintainable. 

CASE for slander, in which the jury found a special verdict as follows: 
"That the defendant maliciously and falsely spoke these words of Ihe 
plaintiff, viz.: that he (mianing the plaintiff) had forged and sent to 
William Tisdale the following letter, to wit: 

NORTH CAROLINA, Nash County, 13 February, 1821. 
DEAR SIR:-I take this opportunity of writing a few lines to you, 

informing you that we are all well at present, thanks be to God, hoping 
these few lines may find you the same. I have to info-m you that 
I have received your money, and want, you to come and receive it. 

I am, with respect, yours, etc., GEORGE COOPER. (588) 

I f  the court should be of opinion that the action can be sustained in 
consequence of the defendant's thus speaking, then they assess the plain- 
tiff's damages to $5. I f  the court should be of opinion that the action 
cannot be sustained on the speaking as aforesaid, then they find for the 
defendant; and they ask the advice of the court. 

The court gave judgment .for the plaintiff on this finding, and the 
defendant appealed. 

Drew for plaintif. 
Hillman contra. . 

TAYLOR, C. J. I t  cannot be doubted that the words, as charged in 
either count of the declaration, are actionable, if taken by themselves; 

319 



I N  T H E  SUPREME COURT. [ l o  

and the inquiry then is whether the explanation and reference of them, 
as found by the jury, so qualifies their meaning as to render them inno- 
cent. This depends solely on the question whether writing the letter 
set forth would amount to a forgery. That i t  would at  common law is 
apparent from the definition of that offense, which might be committed 
in respect of any writing whatever by which another might be defrauded. 
Whatever doubt might fornierly have existed on the subject was com- 
pletely removed by the decision in Wood's case, in which the distinction 
is taken between forgery and fraud; that the last must actually take 
effect, while the first was complete, though no one was actually injured, 
if the tendency and intent to defraud were manifest. 2 Ld. Ray., 1461. 
The tendeucy and intent of the letter imputed to the plaintiff are emi- 
d e d y  to render the supposed writer liable to Tisdale for a sum of 
money; and supposing the letter to be genuine, Tisdale might have re- 
covered upon its face without any extraneous proof sufficient damages 
to carry the costs. But it is needless to pursue the inquiry, because i t  

qeems now to be understood that it is not necessary to constitute 
(589) forgery that there should be an intent to defraud any particular 

person, but that a general intent to defraud will suffice. 3 Term, 
176. On this part of the case, therefore, I am of opinion that the words 
are actionable as explained by the finding of the jury. But i t  is objected 
that the slanderous words are not stated in the declaration as they were 
uttered, according to the finding of the jury. I t  is to be observed, how- 
ever, that the words laid are, actionable per se, and the,additional cir- 
cumstances stated in the special verdict are only explanatory of the 
subject in reference to which the words were apoken; for as the jury 
must judge whether the words were innocently or nlaliciously uttered, 
i t  is proper to give in evidence the qccasion and manner of speaking 

.them. Where the additional words do not qualify the words laid in the 
declaration, or divest them of their slanderous character, i t  is not nec- 
essary that they should be charged. I n  Higges v. Austen, Yelv., 152, 
the words are, "Thou hast stolen as much wood and timiber as is worth 
£20." The jury found the words with this addition, "off my landlord's 
ground," and it was adjudged for the plaintiff, for the words found by 
the jury, more than were in the declaration, do not qualify the first 
words. And in King v. Drake, 2 Salk., 661, i t  was held that where on? 
declares for words spoken, variance in the addition or omission of a word 
is not material; and i t  is sufficient if so many of the words are proved 
and found as are in themselves actionable. I n  iMaitZand v. CToldney, 2 
East, 438, Mr. Justice Lawrence says: ('I take the rule in actions of 
this sort to be that though the plaintiff need not prove all the words 
laid, yet he must prove so much of them as is sufficient to sustain his 
cause of action, and it is not enough for him to prove equivalent words 
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of slander." For these masons I think the judgment should be affirmed. 

HALL, J. T t  was formerly doubted whcther counterfeiting 
writings inferior to dceds and wills was forgery a t  conlmon law; (590) 
but i t  seems now to be settled that to counterfeit any writing with 
a fraudulent intent, whereby another may be prcjudiccd, is forgery at  
common law. 2 East Cr. Law, 359, 861; 2 L. Ray., 1461 ; 2 Str., 747. 
Accordingly, to couuterfrit the letter set forth in this special verdict, 
with a fraudulent intent, is forgery at common law, because an injury 
might thereby accrue, to the defendant. Suppose Tisdale had m ~ d  thrl 
defendant for money had and received to his use, this letter would be 
evidence against him; and aIthough i t  docs not specify any s u n  rcccived 
by the defcndant, yet it is proof that he received something, and might 
be the foundation of a verdict against him for a nominal amount, and 
sulbject him both to trouble and cost. 

For  these reasons I concur in the opinion that judgment should be ren- 
dered for the plaintiff. 

HENDERSON, J., concurring, also. 

PER CURIAM. No error. 

SMITH v. CAMPBELL.-From Halifax. 

The acts enlarging the jurisdiction of justicea of the peace do not violate the 
fourth article of the Bill of Rights. 

THIS was a suit originally commenced by warrant on a note for $25, 
and the only question presented on the appeal of the defendant was on 
the constitutionality of acts of the General Asscn~bly which give to a 
single individual the right to decidc "a contmvcrsy at  law." 

R. P o t t e r  o n  behalf of appel lant .  

HENDERSON, J. The warrant conlnlands thy defendant to ap- (596) 
pear a t  the suit of the plaintiff before a single justice of the peace 
( a  court without a jury) to answer him for thc nonpayment of a1 debt of 
$25. The case, therfore, depends on the question, I s  this a controversy 
respecting property according to the meaning of those words as used in 
section 14 of the Declaration of Rights? That section declares that in 
all controversies at  law respeoting property the ancient mode of trial by 
jury is one of the best securities of the rights of the people, and ought to 
rcmain sacred and inriola'ble. At the time this declaration was made, 
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and long before, a single justice of the peace, out of doors, a court sim- 
ilar to the one before which this defendant is called in all reslpects ex- 
cept as to the sum over which it has jurisdiction, had cognizance of all 
demands arising upon contracts to a very small amount. This jurisdic- 
tion has, from time to time, been much enlarged as to the sum over which 
the justice's court has cognizance; i t  adjudicated without the aid of a 

jury. From the phraseology of the section I think it is plain 
(597) that, in the opinion of the authors of the declaration, a con- 

troversy respecting a debt was not a controversy respecting prop- 
erty; that a debt was not property; for if i t  was, they would not have 
used the words r e m a i n  sacred and inviolable;  to remain, to be, to con- 
tinue as i t  is. The word "remain" supposes a present skate of things, , 

which is to continue; and if in all trials at  law respecting property there 
must be a jury, the principle is as much violated when one cent is the 
su%ject of controversy as when $10,000 are. Nor can the words be at 
all satisfied by permitting the jurisdiction to remain as it then stood; 
that is, not to increase the amount; for the words are, "all controversies 
at  law respecting property," not "all controversies to a certain amount." 
But I think there can be no doubt when the other parts of the section 
are considered. The words respecting property are restrictive of the 
words, "all controversies." What controversies are without the restric- 
tion? Criminal prosecutions? They could not be intended, for they 
are provided for by section 9. Besides controversies respecting property 
there are but two others: controversies respecting debts or duties, and 
controversies respecting rights. I f  they are included under the descrip- 
tion res~ecting property, then these words are useless and vain. The 
section has the same meaning without them as with them. They lose 
entirely their restrictive effect; for, according to the opposite argument, 
controversies respecting property mean all controversies whatever, ex- 
cept criminal prosecutions, and they are provided for by another section. 
But a debt or duty is not property in the proper sense of the word, 
although to comply with the intent it is often so taken. Property is a 
thing over which a man may have dominion and power to do with it as 
he pleases, so that he violates not the law. H e  may give, grant, or sell 
it at, his pleasure. A' person has an in teres t  in a debt or d u t y ;  but a 

property  in a thilzg only, either natural or artificial. H e  cannot 
(598) give or grant a deibt or duty, because it is not property; not be- 

cause, as some supposed, the law through policy will not permit 
a thing in action to be given or granted; it is because this thing in action 
is not property that it cainnot be granted. A rent service, a rent charge, 
a rent seek, may be granted, because the law recognizes i t  as property. 
,4nd a mere covenant, when annexed to an estate, may be granted, be- 
cause i t  is annexed to property. I f  the objection to granting a debt or 
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duty is referable to policy, why permit these rents, or covenants annexed 
to an estate, to be granted? A rent charge, or a rent seck, is a right to 
demand money of another; but being recognized by law as property, it 
immediately therdby becomes the subject of a g r h t .  A debt. or duty, 
although evidenced by bond or note, is not the subject of larceny, because 
they are not property. Even bank notes are not the subject of larceny, 
although payable to bearer. And for the same reason a person cannot 
have a property in them; they are not the subject of property. I  peak 
of these things at  common la~w; that is in their nature; the acts of our 
Legislature have lately made it larceny to steal most of them. I n  addi- 
tion to the above, there has been for nearly fifty years an exposition of 
this section in conformity to the above principles.   he jurisdiction has 
been much enlarged, but not extended to controversies respecting prop- 
erty to the amount of one cent. I concur in the argument of the defend- 
ant's counsel, that the word ought, in this and other sections of the in- 
strument, should be understood imperatively. I t  is sufficient for the 
creature to know the will of the creator. Obedience is then a duty with- 
out an express command. 

The other judges concurring in this view of the clause referred to 
PER CURIAM. Affirmed. 

Cited: R. R. v. Davis, 19 N. C., 465; Hurdle v.  Outlaw, 55 N .  C., 
79; Froelich v. Express Co., 67 N .  C., 7 ;  R. R. v. Parker, 105 N.  C., 
248 ; Duckworth v. Mull, 143 N .  C., 4. 

LITTLE AXD OTHERS v. MAY. 
(599) 

The design of notice of an intended petition to  lay .off a road is that the 
owners of the land may come forward and object; but the act did not in- 
tend that the establishment of a necessary road should be impeded for the 
want of twenty days notice, if, before an order is made for laying off the 
road, ample notice is  given to the owner. Where, therefore, a petition for 
a new road is filed, and is continued in court three years, during which 
time the owner of the land opposes the petition, continues the cause, ap- 
peals to the Superior Court, etc., he cannot, after these steps taken by 
him, object to the want of twenty days notice, for his conduct shows that 
he has had ample notice. 

APPEAL from Norwood, J., dismissing an appeal taken by the defend- 
ant from the decision of ANSON County court in the matter of a road. 

Little and others, at  October Term, 1821, filed a petition praying to 
have a new road laid off, and gave notice in writing of their intention 
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so to do all who owned the land over which it would pass, except to 
themselves, the petitioners, and to one William May, who, i t  was alleged, 
owned some of the land. The cause was continued on the docket until 
January Term, 1822, and from that te'rm to April Term, 1822; the pen- 
dency of the petition was duly advertised at the courthouse door. At 
April term Daniel May, who opposed the petition, had the cause con- 
tinued until July Term, when the county court directed a jury to lay 
off the road, etc., and return their proceedings to the next court. From 
this.order Daniel May appealed to the Superior Court. 

I n  the Superior Court motions were submitted on both sides. The 
defendant moved to dismiss the petition on the ground that notice in 
writing had not been given to William May, who was the son of Daniel; 
and to prove W. May's ownership, he relad a conveyance from one of 

the petitioners to himself for land over which the contemplated 
(600) road would pass, dated 13 August, 1821; this deed was neither 

proved nor recorded; and a deed from himself to W. May for 
the same land, dated 15 September, 1821, acknowledged by the defend- 
ant a t  October Tei.m, 1822, and registered in Deleember following. 
William May was proved to have been of the age of 18 years a t  the time 
the deed bore date, was living with his father, and not about to settle 
himself; and there was contradictory evidence as to the time when the 
deed was really executed. 

To this i t  wars answered, first, that the objection of want of notice 
should have been made a t  an earlier stage of the proceedings, in the 
county court, on the hearing of the petition; second, that W. May was 
not owner of the land when the petition was filed, nor was he now, be- 
cause the deed to the defendant was not proved and registered, and 
the deed from the defendant to W. May was not proved and registered 
nntil after the judgment in the county court; and, third, that filing the 
petition a t  January Term, 1822, and continuing it over to April, 1822, 
with public advertisement in the meantime, is notice to all persons under 
the act of 1813, ch. 862, N. R. 

The plaintiffs moved to dismiss the appeal, first, because the appeal 
bond was made payable to Little only, and not to all the petitioners, 
and was signed by but one security, who had not affixed his seal to his 
signature; second, on the ground that it was an appeal from an interloc- 
utory judgment, the final judgment in such cases being to confirm the 
report of the jury, etc. 

The judge dismissed the appeal and directed a procedendo to the 
county court, whereupon the defendant appealed to this Court. 

TAYLOR, C. J. The design of the notice required by the act of 1813 
is to enable the owners of land over which the new road may run to 
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come forward and urge to tho court such objections, either of a public 
or private naiure as may show i t  to be incofivenierrt, useless or 
unjust; but i t  certainly was not intended that the establishment (601) 
of a useful public road should be impeded by the omission of 
twenty days previous notice if, before the order for laying off the road 
i~ made, ample noticc is given to the owner to enable him to provide 
evidence and make a defensc. I t  appears, in  this rase, that Daniel May 
had notice at October session of the county court in 1821, at  which time 
he opposed the petition; and if a t  that time the order had been madc 
for laying off the road thc want of twenty days previous r~otice would 
have been fatal to its validitv. But from that time he continued to de- 
fend the uetition: i t  was continucd oncc a t  his request; he carried i t  up 

A ,  

by appcal to the Superior Court; and if after a noticc of thrco years he 
could not prepare for his defense, the notice of twenty days prior to 
filing the petition would have availed him but littlc. The decision of 
both-courts was made wiih full notice to the defendant; and it i s  im- 
possible to sustain the objection now taken without manifest injustice. 
Notico to D'aniel May is equivalent to notice to William, who was a 
minor and lived with him. 

PER CURIAM. Affirmed. 

Cited: S. v. Smith, 100 N. C., 554. 

LEACH v. STRANGE.-From Cnmberland. 

An attorney at law is not entitled to retain a commission of 5 per cent on the 
amount of a bond placed in his hands for collection where the money is 
paid into the clerk's office and the plaintiff applies in person for it. 

THIS was a suit com~ueirced by warrant for money had and received 
by defendant to plaintiff's use. 

The evidencc in the court below was as follows: The defendant, who 
is .an attorney practicing law in  the courts of this Statc, was applied 
to by the plaintiff, residing in  Johnston County, to bring suit 
in  Cumberland County court on a note for $467. The defend- (602) 
an t  took the note, gave his rcceipt for the sanie, caused a 
writ to be issued, became security for costs, placed i t  in the sheriff'g 
hands, and on its return, as attorncy for the plaintiff, obtained 
judgment, and caused execution to issue. The sheriff collected the 
money and paid it into the clerk's office, where the plaintiff applied 
for it. The clerk, not knowing the plaintiff, asked the defendant what 
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he should do with the money, when he was dirccted to pay i t  to him, the 
defendant and attorncy of record, who received i t  accordingly and gave 
the clerk his receipt for it. After thc defendant had taken from the 
money a sum equal to 5 per cent hc paid the residue to the plaintiff, 
who objected to his retaining the 5 per cent, and brought this warrant 
to recover the same; the defendant had also received and retained the 
taxed fee of $4. I t  was stated by gentlemen of the bar, who were cx- 
amined, that they had uniformly charged and received from their 
clients, when they lived out of the county where the judgment was ob- 
tained, a commission of 5 per cent, when they gave the clicnt a reccipt 
for collection, and collected and paid over the money, and this commis- 
sion they had always claimed, notwithstanding the clerk or sheriff 
might have been applied to by the client for the money. 

The jury was instructed that the fee of $4 was allowed by law for 
the professional services of an attorncy in  court, making up the plead- 
ings, drawing affidavits, arguing rules, and the cause itself, attending 
to the entering up of judgment regularly, and the issuing of execution 
thercon, and perhaps to all motions against sheriffs and clerks in and 
conccrning the execution. The attorney was not bound by law to apply 
to the clerk for a writ, much less was hc bound to find security for its 
prosecution; he was not bound to carry the writ to the sheriff, nor was 
he bound to place the execution in the sheriff's hands, or attend to any 

businelss out of court. I f  the jury collected from the evidence 
(603) that the defendant actcd as the agent of the plaintiff in per- 

forming services relative to the suit, which did not come within 
the duties of an attorncy as bcfore mcntioned, and if thcy collectcd 
that he had performed these or any services by thc request of the plain- 
tiff, then the law would imply a promise on the part of the plaintiff to 
pay as much as such services were reasonably worth; the price of such 
services was a question solely for the jury; they were not obliged to 
give 5 per cent; they had i t  in their powcr to say, first, whether, from 
the evidence, the defendant had done thc plaintiff any service's other 
than those which formed part of his duty as an attorney a t  law; and, 
second, if he had so done services a t  the plaintiff's request, they had a 
right to fix such a price for such services as they believed to be reason- 
able; and if they thought the defcndant's charge too great, they might 
reduce i t  as in  any other case. 

Thero was a verdict for the defendant, whcroupon plaintiff moved for 
a new trial on the ground of misdirection as to the law, which, being 
refused and judgment rendered, plaintiff appealed. 

HALL, J. I collect from the evidence and the charge of the court 
upon i t  that i t  was the opinion of the, judge that the defendant was en- 
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titled to some compensation for collection. I think when the plaintiff, 
in his own person, applied to the clerk for the money, i t  was a counter- 
mand of any agency which the defendant would have otherwise had to 
collect the money. Although the defendant hald received the bond to 
collect its amount as agent of the plaintiff, the plaintiff might at  any 
time discharge him from that agency, though at the time of such dis- 
charge he would stand indebted to him for any services he might have 
rendered previous to that time. I think the rule for a new trial should 
be made absolute. 

The rest of the Court concurring. 
PER CURIAM. New trial. 

STOWE V. WARD AND OTHERS. 
(604) 

1. Devise as follows: "It is my will, and I do allow, that all the remaining 
part of my estate, both real and personal, be equally divided among the 
heirs of my-brother, John Ford, the heirs of my sister, Nanny Stowe, the 
heirs of my sister, Sally Ward, deceased, and nephew, Levi Ward." The 
testator in a former clause had taken notice that his brother, John Ford, 
was alive; Levi Ward was one of the children of Sally. Hela, that the 
word heirs was used in the sense of children, and as a designation of the 
persons. The division must be per capita. 

2. The testator's affection for and preference of Levi cannot be shown by par01 
evidence, but the will, furnishing evidence that he was a favorite nephew . 
and an object of peculiar bounty, the devise to him by name shall not be 
considered a repetition of the first as one of Sally Ward's children; he 
shall have an additional share. 

PETITION filed to obtain partition of certain lands described in the 
petition, which came on for hearing before Badger, J., a t  Fa111 Term, 
1824, of LINCOLN. 

The object of the parties was to procure the opinion of the court upon 
the construction of a devise in the will of Nathan Ford, deceased. 

The facts, as stated by the parties at  the hearing, were these: The 
testator, being seized in fee simple of the lands described in the petition, 
and possessed of a considelrable personal estate, duly made and pub- . 
lished his last will and testament, which after the usual introduction, 
proceeds to devise in  these words: 

"I give and bequeath to my brother, John Ford, 200 acres of land, 
including where he, the said John, now lives, during his natural life, 
and at  his decease the said land to fall to his, the said John Ford's 
children. 
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"Item: I give and bequeath to nly nephew, Levi Ward, my sorrel 
horse called Murlin, and my negro boy named Dub, to him, his heirs 
and assigns forever. 

"Item: I t  is my will, and 1 do allow that all the reinainii~g part of 
my estate, both real and personal, be as equally divided amongst t h e  
heirs  of my brother, J o h n  E'oro?, the heirs of my sister N a n n y  S towe ,  t h e  
heirs of m y  sister Sa l ly  Ward ,  deceased, and nephew, L e v i  Ward." 

At the time of making this will, and at  the time of his death, 
(605) the testator had living his brother J o h  Ford, who had four 

children, Polly, Martha, George, and John; and his sister Nanny 
Stowe, who had nine children, Littlebnry, Larlrin, Leroy, Lemuel, Jacob, 
Polly, Abram, Whitten, and Pinkney. At tha~t time the testator's sister 
Sally Ward was dead leaving two children, Sally Ward and Levi Ward. 
Levi is the nephew mentioned in the wilI, who had then resided with the 
testator (who was unmarried and without children) for fourteen years, 
transacting his business for him as his agent and to his satisfaction. 

Tho presiding judge below was of opinion upon this case that the 
several farrdies of his brother and sisters, and not the individuals  corn- 
posing them, welre the objects of the testator's bounty; th?t the equality 
of division intended by the testator was between the several families 
designated and the nephew Lcvi Ward;  thait the children of John Ford 
were entitled to one fourth part of the real estate, the children of Nanny 
Stowe to one other fourth part, the children of Sally Ward, the sister 
(excluding Levi Ward) to one other fourth part, and the said Levi Ward 
to the remaining fourth. And a decree of partition was made accord- 
ingly. The commissione~rs having returned the partition made by 
them according to this decretal order at  the succeeding term of the court 
bclow, the then presiding judge ( P a d o n )  made a final decree of con- 

I Zriuation thereon, wl~ercupon tho petitioner appealed to this Court. 

W i l s o n  for appellee. 
J .  M a r t i n  c o n t ~ a .  

TAYLOR, C. J. On a recent case in chancery a question arose upon a 
bequest of one fourth to the children of A. and one other fourth 

(606) to or among the children of K., whether i t  should be divided per 
capi ta  or per stirpes, and i t  was decided that the distribution 

should be per capita. L i n c h  v .  Pelham, I0  Vesey, 167. I beg leave to 
cite part of the cllao~cellor's opinion in that case, belcausc i t  coincides 
with the opinion I had entertained in  this from its opening, and be- 
cause I felt the inzportance of the sentiments inculcated many years ago, 
when I joineld in the decision of Whi iehead  v .  Pri tchard,  5 N.  C., 382 : 
"Upon the next question, whether the distribution is to be per s l i r p ~ s  or 
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per capita, I am not quite sure that my opinion is not against the inten- 
tion. I f  there is a settled construction, founded upon calm decided, 
applying to the terms used, i t  is better to adhcre to &at settled construc- 
tion, though I may entertain some doubt whether it is according to the 
intemtion, than upon grounds on which I camnot rest in every view of 
the case, to come to a decision having a tendency to shake that which 
forms a rule of construction, and which in practice may hawe beer1 
acted upon in many cases. I t  is clear that if this had been a bequest 
to the younger children of two persons, equally to be divided between 
and among them, the division would be per capita. That rule has been 
applied in  niainy instances upon which doubts have been strongly raised; 
for instance, a gift to a brother and the children of a deceascd brothcr, 
who, without a will, would take per stirpes; yet i t  has been held that 
though the law would have given i t  in  moieties, that is not the effect of 
an express bequest." 

There, is in my opinion, a settled construction upon all devises of thc 
nature of that now before us recorded in a1 series of decisions to be 
traced back for more than a century, by the aid of which any counsel, 
upon an inspection of a will, can advise his client as to the extent of I.iis 
interest. I should deprecate such a departure from these adjudications 
as would leave judges nothing to guide them but the obscure and oftell 
undiscoverable intentions of the telstators. 

As the devisor takes notice in His will that his brother John (607) 
Ford is alive, by making a special devise to him no doubt is left 
that he used the word "h~irs" in the smse of "children" and as a 
designation of the persons. They necessarily must earry the same mean- 
ing when applied to the heirs of Nancy Stowe, and still more clearly in 
relation to those of Sally Ward, whom he states to be dead. A11 these 
devisees are of equal kin to the devisor in their own persons, though 
making oat their pedigree through different xtoeks, and would, were the 
parents of all dead, be entitled, under the statute of disatribution, to a 
division per capitu. And this I take to be the proper construction of the 
will, according to the principles established in the following cases, which 
are not essentially distinguishable from this: Blalclen v. Webb,  2 P. 
Wms., 383; W i l d  v. Bradbury,  2 Vern., 705;  Northey  v. Strange,  1 P. 
WITIS., 340; Malcolm v. Martin,  3 Bro. b. C., 50; Rutley v .  Strat ton,  
ibid., 367; T h o m a s  v. Hole,  Forr., 251; Green v. IIoward,  1 Bro. C. C., 
3 1 ;  P h i l l i p ~  v. Gath,  3 Bro. C. C., 64; R c c y n ~ r  n. Ilfowbray, 3 Bro. C. C., 
234. 

I n  relation to the share of Levi Ward, i t  would be iinpossilble to col- 
lect the testator's preference and affection for him from any parol evi- 
dei~ce, and therefore no notice is taken of the facts alleged on the record. 
But there is on the face of the will sufficient evidence that he was a 

329 



I N  T H E  SUPREME COURT. . [ l o  

favorite nephew, by the specific bequest made to him in the first clause, 
and the express devise made to him by name, after the provision made 
for him as one of the heirs of Sally Ward. These circumstances too 
strongly point to the fact of his being an object of peculiar bounty, and 
will not admit of the rejection of the devise to him by name as being a 
repetition of the first. The intent of that was to give him an additional 
share, and this I think ought to be the devise. 

Cited: S. c., 12 N. C., 67; Ricks v. Williams, 16 N. C., 10; Ward 
v. Stowe, 17 N. C., 519 ; Bible Society v. Iloltister, 54 N. C., 14. 

DAVIS AND WIFE AND OTHERS V. COOKE. 

By a strict and literal construction of the Act of Limitations, an infant must 
bring his or her action within three years after coming of full age, al- 
though he or she shall be couert, non comtpos, imprisoned, or beyond seas 
before that period arrives. This, however, is not the obvious construction 
of the act, and a different one has obtained generally in this State since 
the passage of the act in 1715, and will, therefore, be adhered to by the 
Court; so that if an infant female having a right of action marry before 
coming of full age, she is not bound to sue within three years after arriv- 
ing at full age; her coverture protects her. 

(608) DETINUE for a negro slave named Sarah, tried before Badger, 
J., at CARTERET. A verdict was taken for the plaintiffs, with 

leave to the defendant to move to set i t  aside and enter a nonsuit on the 
question presented by the following case: 

The negro slave in question was the property of George Bell, who by 
his will bequeathed the same to his widow for life, with remainder to 
the plaintiffs Keturah, Clorinda, or Cloe, and Mary David. The tes- 
tator died in 1794, and'the executor, having proved the will, assented to 
the legacy, and put the slave into the possession of the tenant for life, 
who in 1796: died. I n  the same year one Nathaniel Pinkham took actual 
adverse possession of the slave, claiming her as his own, and retained pos- 
session until 1815, when he sold her to Thomas Cook, who took and re- 
tained possession until his death, when the slave passed into the hands 
of the defendant as the administrator of Thomas Cook, and he hath ever 
since retained possession. 

At the time the adverse possession of Pinkham commenced the plain- 
tiff Eeturah was an idiot and infant, and hath continued non compos 
mentis ever since. 
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The plaintiff Clorinda was born in April, 1782, and died an infant in 
1802, and this action was brought within three years after the first let- 
ters of administraition granted of her estate. 

The plaintiff, Mary D'avis, was born January 1787, and was (609) 
married in  1803, then an infant under the age of 21, and 
hath continued covert of her said husiband, the plaintiff Thomas C. 
Davis, ever since. 

This action was brought 18 February, 1822. I f ,  upon these facts, 
the action of the plaintiffs is barred by the statute of limitations, then the 
verdict to be set, adside and a nonsuit entered; if ~ t h e ~ w i s s ,  the verdict to 
stand and judgment to be entered. 

The presiding judge held that the action was not barred by the stat- 
ute, and rendered judgment accordingly, whereupon the defendant ap- 
pealed. 

Ruffin for appellant.  
Gaston contra. 

HALL, J. The disabilities expressed in our statute of limitations havc 
all the same effect; neither of them is greater or less than another. A 
person, whether laboring under all or any of them, is equally excused 
bringing suits, because all or any one of them incapicitates and destroys 
free agency. All of them create no greater incapacity than one of them. 
Incapacity excuses from suing, and incapacities arise from the different 
sources mentioned in the acts. I f ,  then, one disability excuses from not 
suing as much as all would, and all disabilities are precisely alike, i t  
would follow that if any of these disabilities existed a t  the time when 
the action accrued, the person laboring under them should be excused 
for not suing whilst any of them continue. I f  there is no disability at  
the time the action accrues, the statute of limitations will not be sus- 
pended by any intervening one, because at the time the action accrued 
the person was a free agent and might havc commenced one. I am aware 
that by taking the, disabilities mentioned in our act in  detail, and con- 
sidering them as distinct provisions, by a strict grammatical construc- 
tion, we may arrive a t  different results, because, strictly speak- 
ing, no particular disability creates an incapacity unless i t  ex- (610) 
isted a t  the time the action accrued. But this construction, in 
my opinion, goes round the spirit of the act, and is an example of the 
maxim Qui hanret in litera, h ~ r e t  in cortice. As fa r  as I can learn, 
tlic construction I havc given i t  is the one that has been heretofore put 
upon it. I, therefore, think judgment should be entered for the plaintiff. 

TAYLOR, C. J. The plaintiff Mary Davis attained her full age on 1 
January, 1808, a t  which time she was under coverture, and i t  is con- 
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tended on behalf of the defendant that sha was bound to sue within three 
years from that period, as the proviso of the act extends only to that 
disability which existed when the cause of action accrued. 

I t  has becn taken for granted in the argument, that on the authority 
of adjudged cases, if Mary was obliged to sue within three years after 
her corning of age, and the statute has barred her right, i t  operatea also 
to bar the right of the coplaintiff, who was and still continues under 
disability. I t  is not necessary for me to express ally opinion on the 
very novel qucstion of law which the peculiar facts of this case present, 
nor should i bc wiiling to do so without argument and consideration. 
But 1 would remark in passing that in all the cases wherein it has becn 
held that the right of those coplaintiffs who are under disability is 
barred by the neglect to sue within due time, of those who were of 
ability therc was one or more of the plaintiffs free from all the incapaci- 
ties enumerated in the statute. And P e r r y  v. Jackson ,  in  4 Term, 519, 
was decidcd on the reasos~ing that the proviso was introduced into the 
statute in ordc~r to protect the interests of those persons which there was 
no onc of competent  age, of competent  ~cnders tanding,  or competent in 

point  of residence, to protect. The words of the proviso xre: 
(611) "If any person o r  persons that is or shall be entitled to any such 

action, etc., ba or shall be, at  the time of any such, given or aic- 
crued, fallen or come within the age of 21 years; then such person or 
persons shall be at liberty to bring the same actions so as they bring 
the same within such times as arc before limited aftelr their corning of 
full age, etc." The grammatical construction of this clause, i t  has 
becn properly remarked by the Court, extends only to cases where thc 
person individually, a single plaintiff, or persous in tho plural when 
there are several plaintiffs, are not in a1 situation to protect their inter- 
ests. I n  that case one or n o r e  of the partners was resident in  Englmd 
and free from all disaibility. In R i d e n  11. Frjon,  7 N.  C., 577, two of 
the plaintiffs were of full age. And in no case has i t  occurred that all 
the plaintiffs were under disability when the cause of action accrued, 
and continixed so till its cornmcncernent. I n  the absence of expre~ss au- 
thority, I should pause before I pronounced the r i g h ~  of the plaintiff 
Keturah defeated by the ncglect of her sister Mary, who never has been 
sui juris since the cause of action accrued. 

I t  is contended on the part of the delfendant that, as the cause of ac- 
tion accrued when Mary was a1 minor, she was bound to sue within three 
years after arriving at  the age of 21 years, whereas a period of eleven 
ye8ars beyond that time had elapsed, and that the disability of cover- 
ture hawing supervened to that of infancy, does not give her three years 
after the dissolution of the coverturc; that the exceptions in the proviso 
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are to be resferred respectivcly to that disability which existed at  the 
time the cause of action accrued, and do not extend to any occurring 
afterwards. I n  support of this objection several cases have been read 
which tend strongly to show that is  the true construction of the act; and 
though i t  may be discovered upon an attentive and critical examination 
of it, i t  i s  not the obvious one. On thc contrary, the general if 
not universal impression in this State has been that the act de- (612) 
signed to protsct the rights of those whorl1 the law deemed in- 
capable of taking care of them themselves, and that an infant becoming 
covert during her infancy was as much an object of the law I S  a feme 
covert ,  on whom a right devolved during her coverture: 

I am satisfied, from an attentive examination of the act of 1715, that 
this is not its true and grammatical construction, but that, according 
to its terms, the infant must bring the action within three years after 
his or her coming of full age, although he, or she shall be covert,  non 
compos,  imprisoned or beyond sea before that period arrived; that the 
non compos  should bring his action within three years after he became 
of sound-mind, a l th~u~h 'dur ing  his infirmity he became imprisoned, and 
so on as to the other exceptions. The act, however, has received a 
different construction, occasioned, perhaps, by its never having under- 
gone a rigid scrutiny, but more probably from the privilsgcs and im- 
munities possessed by persons a t  the common law, who labored under 
these several disabilities, which, by general acceptamce, have been trans- 
ferred to the interpretation of the act. 

At .the common law no laches were accounted in infants and f e m e  
coverts  for not making a claim or entry to avoid descents; and in dis- 
cussing this subject Littleton states "that if husbamd and wife, as in 
right of the wife, have title and right to enter into lands which another 
hath in fee or in fee tail, and such tenant dieth seized, etc., in such case 
the entry of the husband is taken away upon the heir which is in by 
dcscelnt. But if the husband die, then the wife may well enter upon the 
issue which is in descent, for that no laches of the husband shall turn 
the wife or her heirs to any prejudice or loss in such case, but that the 
wife and her heirs may well enter where such descent is eschewed during 
coverture." Littleton, sec. 403. I n  his commentary on this section 
Lord Coke, after stating that the law would be different if a feme sole 
were disseized of lands and then ta~kc husband, proceeds thus: 
"But if the woman welre within age a t  the time of her taking '(613) 
husband, thcn the dying seized shall not, after the decease of her 
husband, take away her entry; because no folly can be accounted in her, 
for that she was within age when she took husband, and after coverture 
she cannot enter without her. husband; all which is impl id  in the, etc." 
Co. Litt., 246a. 
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STATE v. THONPSON. 

This construction of the case of cumulative disabilities, thus clearly 
stated by Lord Coke, has by long acquiescence attached itself to the act 
of limitations, and cannot directly be changed by any authority less than 
that of the Legislature. The opinion has been gmeral, if not universal, 
in this State for the last thirty years that such is the meaning of the 
act ;  and i t  is not from matter decided only where the point has been 
raised upon argument, but also from the long-bontinued practice of the 
courts, without objection taken, that the rules of law are collected. 15 
East, 225. I, therefore, think the judgment should be affirmed. 

HENDERSON, J., being of this opinion, also. 

PER CURIAM. AAinned. 

Cited: CaMweZZ v. Black, 27 N.  C., 472;  Wil l iams  v .  Lanier, 44 
N. C., 37; Davis v .  Perry,  89 N .  C., 422. 

STATE v. THOMPSON. 

The Attorney-General has a discretionary power to enter a nolle prosequi, for 
the proper exercise of which he is responsible; the Court will not inter- 
fere unless the power be oppressively used. After entering a nol. pros., 
when a cause is called for trial, he may issue a capias returnable to the 
next term upon the same indictment. 

THE delfendant was indicted for permitting his negro slave to hire his 
own time, and when the cause was regularly called for trial before Nor- 
wood, J., at WAKE, the defendant was ready and urged for a trial. The 

Attorney-General directed a nolle prosequi to be entered in the 
(614) case without assigning any reason therefor; and after the .nol. 

pros. was entered the Attorney-General moved for a capias 
against th.e defendant, returnable to the next term of this Court, which 
was refused by the court, whereupon the Attorney-General appealed. 

TAYLOR, C. J. I t  seems from the authorities cited that the Attorney- 
General has a discretionary power to enter a nolle prosequi, for the 
proper exercise of which he is responsible. We know of no case where 
the Court has interfered with the exercise of this power, though they 
certainly would do so if i t  were oppressively used. As to the directing 
another capim to issue, returnable to the next telrm, the authorities as- 
sert that such process may be awarded upon the same indictment. 6 
Mod., 261; Com. Dig., "Indictment R."; 1 Chitty C. L., 480. We, there- 
fore, think that i t  should have been directed in this case. 

Reversed. PER CURIAM. 
Cited: 8. v. Thoorntolz, 35 N. C., 258 
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STATE v. ALLEN, A NEGRO SLAVE. 

1. The county courts alone can take original cognizance of a common-law 
grand larceny committed by a slave. 

2. If, therefore, a slave who has once had his clergy be indicted in the Supe- 
rior Court for a grand'larceny at common law, the indicbment should 
state that it was the second offense, so as to incur the punishment of 
death, and that the court might see upon the record that it had juris- 
diction. 

AT the Spring Term last of WAYNE, 12a,dgsr, J., the prismer was in -  
dicted at  common law for a grand larceny in stealing a stecr, and waa 
theretof found guilty by the jury. Aftcr his conviction, the prisoner, 
being brought to the bar for judgment, prayed the belnefit of his 
clergy. Upon which Mr. Solicitor Miller, by a counterplca to (615) 
this prayer of clergy, showed a conviction before had of grand 
larceny by the prisoner, and demandeld judgment of death against him. 
The caption of the record of the former conviction recited in the coun- 
terplea was i n  these words: "At a Superior Court of law, holden for 
the county of Greene on the second Monday after the fourth Monday of 
March, in the year 1822, by and before the Honorable Joseph J. Daniel, 
esquire, judge of the said court." The indictment set forth in the coun- 
terplea was as follows: "The jurors for the State, upon their oath, 
l~resent that Allen Woodard, late of the county of Grcene, on the 1st 
day of March in  the year of our Lord 1822, about the hour of 11 of the 
night of the same day, with force and arms, at  and in the county afore- 
said, thc dwelling-house of one Asa Daniel there situate feloniously and 
burglariously did break and enter with intent the goods and chattols of 
the said Asa Daniel in  the said dwclling-house then and there being, 
then and there feloniously and burglariously to steal, take, and carry 
away, and then and there in  the same dwelling-l-rouse, with force and 
arms, twenty pieces of bacon, of the v a h e  of 40 shillings, of the goods 
and chattels of the said Asa Daniel, in the same dwelling-house then 
and there being found, then and there feloniously and burglariously did 
steal, take and carry away, against the peace and dignity of the State." 
The record as recited then stated the arraignment and trial in these 
words: "On Thursday, I 1  April, 1822, the prisoner, Allen Woodard, 
a colored man, was arraigned a t  the bar, and upon his arraignment 
pleladed not guilty. Whereupon the following jury were sworn and 
chargcd, viz. : (naming them). Thc jury find the prisoncr a t  the bar not 
guilty of the felony and burglary wherewith he stands charged, but 
guilty of grand larceny." The record then showed the prayer 
of clergy by the prisoner, its allowance by the court, and a judg- (616) 

335 



I N  TIIE SUPREME COURT. [I0 

ment of public whipping (instead of burning in the hand), according 
to the act of Assembly of 1816 for that purpose made. The counter- 
plea thcn averred the identity of the prisoner Allen and the said Allen 
Woodard, and prayed judgment. 

The solicitor then produced in the court berlow the rccord of convic- 
tion alleged in his counterple'a, and proved the averments of fact, which 
are also admitted by the prisoner, and moved for judgment. 

The presiding judge refused to pronounce any judgment against thc 
prisoner, ordered the judgment to be arrested and the prisoner to bc 
discharged; whereupon the solicitor alppealed to this Court. 

TAYLOB, C. J. The principal question in this case, whether t h ~  
Superior Courts havc jurisdiction of the offense charged against the pris- 
oner, was decided at  the last term, in S. v. Adams. ante 188, and it was 
then considered that the county court alone couId take original cogniz 
ance of the offense. I f  the slave is cha~rged with the second offense, so 
as to incur the punishinent of death under the act, i t  ought to be so stated 
in the indictment, that i t  n~ight  appear on the face of the record that 
the court had jurisdiction. At present thc indictment discloses a crimi- 
nal charge) which is confined expressly to the county courts. The judg- 
ment must be 

PER CURIAM. Affirmed. 

(617) 
STATE v. DANIEL, CRESE, AND PIETY, NEGRO SLAVES. 

When slaves are charged with a simple grand larceny a t  the common law, to 
give the Superior Courts jurisdiction it should be stated in the indictment 
that  i t  is  the second offense, because otherwise i t  is  not punishable with 
death. 

AT Spring Term last of WAYNE, before Badger, J., the prisoners, 
three negro slaves, were indicted by the grand jury for a simple grand 
larceny at comnion law in stealing a, steer. The prisoners being put to 
the bar for their arraignment, and the indictment being read to them, 
i t  was stated and admittcd by the solicitor that neither of the prisoners 
had before been admitted to the bcnefit of clergy, or been convicted of 
any felony. 

Tho presiding judge being of opinion that the offense charged in the 
indictment was not within the act of Assembly giving the Superior 
Courts jurisdiction of offenses committed by slavcs, as the punishment 
could not, upon conviction, extend to life, rcfused to put the prisoners 
to answer the charge, and ordered the indictment to be quashed. Where- 
upon Mr. Solicitor Miller, for the State,lappealed to this Court. 
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TAYLOR, C. J. I t  is ouly upon a second conviction of the offense 
stated in  the indictment that the punishment of death is annexed to i t ;  
atnd i t  i s  consequently triable in thc county court according to the act 
of 1793, ch. 381. The Supe~rior Courts obtain jurisdiction under the 
act of 1816 only where the offense is so charged as to appear upon the 
face of the indictrnent to be punishable with death. I t  would be vain 
to try the prisoner first, and then to consider whethesr he was liable to 
punishment. This was settled in  S. 71. Adarm, ante, 188. The 
court acted correctly in refusing to put the prisoners to answer (618) 
the charge. 

PER CURIAM. AfErrnecl. 

STAT% v. ROUT.-From Buncombe. 

In an indictment for stealing a bank note, a description of the note in  the 
following words, "one $20 bank note on the State Bank of North CaroIina, 
of the  value of $20," is good. 

INDICTMENT for grand la~rcehny, charging the defendant with having 
stolen "one $20 bank note on the State Bank of North Carolina, of the 
value of $20, of the goods and chattels of one," etc., and the only ques- 
tion before this C'ourt was as to tho sufficiency of the description of the 
note in the, bill of indictment. The case stood here upon the appcal of 
Mr. Solicitor Wilson, for the State, from the judgment pronounced be- 
low for tho defendant. 

TAYLOR, C. J. I n  the description of the thing stolen, in an indict*- 
rnent for larceny, so much is certainly essential as will enable the jury 
to decide whether the chattel proved to have been stolen is the aery 
same with that upon which the indictrnent is fouaded and wilI give to 
the  court judicial knowledge that i t  could have been the subject of the 
offonse charged, to the end that the defendant may be protected from a 
subsequent prosecution for the same cause. Upon the first ground the 
jury can have no difficulty, from the description in this indictment to 
form an opinion whether the bill aatually stolen is  the same the prisoner 
is charged with stealing. The other inquiry depends upon the act of 
the Assembly crelating the offense, which makes it felony to steal "any 
bank note, check, or order for the payment of money issued by or 
drawn on any bamk or other society or corporation within this (619) 
State or within any of the United States." 1811, ch. 914. I f ,  
therefore, i t  appears on the face of tho inclictrrient to be a1 note of the 
State Bank, i t  comes within the very words of the act, and is confoim- 
able to approved precedents for a similar offense under the statute up011 
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which this act is framed; for under the statute of Geo. II., which makes 
stealing choses in  action felony, it has been uniformly held that an in- 
dictment for stealing bank notes is good if i t  merely describes them as 
such, without setting them forth. Thus i t  has been holden sufficient 
to allege that the defendant "stole divers, to wit, nine bank notes for the 
payment of divers sums of money, in the whole amounting to a large 
sum of money, to wit, the sum of . .  . . . . . . of lawful money, and of the 
value of.  . . . . . . . ," without even stating the vailue of any individual 
note. 2 Leach, 1103. A note on the State Bank is as intellligible as a 
note issued by the bank, and would be understood in common accepta- 
tion in the same sense, for it is a familiar mode of speech to say "a note 
on or upon a man," and is understood as a note drawn by a man. Nor 
was it necessary to allege that it was a note on or issued'by "the presi- 
dent and directors," for though that is the corporate name of the bank 
by which ailone they can sue or be sued, yet i t  is called in the act creating 
i t  "the State Bank," and by that name restrictions are imposed upon it. 
Section 14. A difbrence is taken in the authorities where a corpora- 
tion is  party to a suit, and where it is only referred to in a suit in 
which i t  is not a party. I n  the former case it must be exactly de- 
scribed by its corporate name; in the latter i t  is sufficient to describe it 
in such a manner as to idelntify the corporaltion. 1 Kyd on Corp., 227 ; 
Bac. Ab., '(Corporation, C.," 25. 

A more general description of the note stolen than the one contained 
in this indictment has been repeatedly held good. The charge was for 
stealing from the pe'rson of A. "one bank note of the value of $10, of 

the goods and chattels of the said A." Exceptions were taker1 
(620) to this description, which were overruled, the court holding that 

a bank note was by necessary implication a1 note for the payment 
of money, and that generally a person from whom a note is stolen is 
incapable of giving a very particular description of it. 1 Mass., 336 
I n  3 Bos. & Pull., 145, a case is cited by one of the judges in which 
a man was indicted for stealing a 51. note, without adding any further 
description of the note, the person from whom i t  was stolen not recol- 
lecting the tenor of the note; and, the point being reserved for the opin- 
ions of the judges, they held the indictment sufficient. I am, there- 
fore, of opinion that the judgment rendered in this case was erroneous, 
and must be reversed. 

HALL and HENDERSON, JJ., assenting. 

PER CURIAM. Reversed. 

Cited: S. v. Boon, 49 N. C., 466; S. v. Fulford, 61 N. C., 563; 8. v. 
Bishop, 98 N. C., 176. 
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STATE v. SIMPSON.-From Carteret. 

The act of 1811 concerning the use of false tokens or pretenses requires that 
the cheat should be accomplished by means of some token or false con- 
tq-ivance calculated to impose on the credulity af ordinary men. A mere 
lie was not in the contemplation of the legislature. 

IN~ICTMENT in the following words, V ~ Z .  : 
"The jurors for the State, upon their oath, present that Absalom' 

Simpson, late of the county of Carteret and State of North Carolina, on 
the 6th day of June, i n  the year 1824, with force and arms, in the 
county and State aforesaid, unlawfully, knowingly, and designedly did 
falsely pretend to one Mitchell W. Piner that the said Absalom wished 
to see a certain judgment which he, the said Mitchell, had obtained 
against him, the said Absalom, before George Gillikin, Esquire, one of 
the justices of the peace for the county of Carteret, and that he, the 
said Absalom, wished to see said judgment for tho purpose of ascertain- 
ing the amount due thereon, and for the purpose of paying the same to 
the said Mitchell, by which said false pretenses he, the said Absalom, 
then and there, to wit, on the said 6th day of June, in  the year 
1824, at  the county and State aforesaid, unlawfully, knowingly, (621) , 

and designedly did obtain from the said Mitchell the judgment 
aforesaid, of the value of 1 pound 10 shillings, of the goods and chattels 
of said Mitchell, with an intent then and there to cheat and defraud 
him, the said Mitchell; whereas in truth and in  fact he, the said Absa- 
lom, did not wish to ascertain the amount due on said judgment, and 
whereas in  truth and in fact the said Absalom did not wish and intend 
to pay the amount so due to said Mitchell on said judgment, to the great 
damage and deception of said Mitchell, to the evil example of all others 
in like case of offending, against the form of the statute in such case 
made and provided, and against the peace and dignity of the State." 

Tho case stood before this Court on the appeal of the State from the 
judgment below for the defendant. 

Badger for defendant. 

I~NDERSON, J. 1 concur with the judge of the Superjor Court that 
thwe should be judgment for the defendant; for whatelver may have been 
the construction of the statute of George I1 in relation to false prctense 
(and I think even that statute would not etxtcnd to this casc), our own 
statute under which this defendant is indicted requires thnt the 
cheat should have been effcctrd by metans of some false contriv- 
mce, calculated to impose upon the credulity of ordinary men, (622) 
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for if a cheat practiced by a bare and naked lie was designated to be 
brought within the statute, why insert in the specifications false writ- 
ings, tokens, ctc., or why inscrt any specificatio~w at ail? The words 
ii any pretense whatever7' must, therefore; mean pretense of the like kind, 
something more than a naked lie, soniething of the same family with 
those specified. To read the statute otlle,rwise would be making the 
Legislature insert the spe~cifications for no purpose, or something more 
to no purpose, to wit, to puzzle and perplex. 

Thc general words were enacted from a consciousrless of an irlabilitr 
to enumerate, evcry device whir21 the knavery and ingenuity of man 
nright devise. A11 such as were of the kind enuinera~ted were intended to 
be included, and none other. I t  is not good policy to call in  the aid 
of the criminal law whenever a person has received an injury, one 
which common prudence might have guarded against. 

The CHIEF JUSTICE and Judge Har,r, assented. 

PER CURIAM. Affirmed. 

Cited: X. v. Boon, 49 N .  C., 467; 8. v. Pkifer, 65 N. C., 323; S. c.  
Daniel, 114 N. C., 825. 

STATE v: PETTAWAY. 

1. Under the act of 1741, ch. 30, a man may be charged with the maintenance 
of a bastard child begotten on the body of a married woman, upon proof 
of the nonaccess of her husband. The wife is not a competent witness to 
prove nonaccess; she may, however, from necessity, be examined to prove 
her criminal intercourse with another. 

2. If by reason of imbecility, or on any personal account or by reason of 
absence from the place where the wife was, the husband cannot be the 
father of his wife's child, i t  shall be adjudged a bastard. 

THE defendanit was charged with being the father of a bastard child. 
begotten on the body of one Avy Perry, and pleaded thereto that he mas 
not the father, and that Avy Perry was a married woman. The war- 
iant  for his apprehension issued 13 March, 1824. 

On trial before Norwood J., a t  EDGECOMIXE, the jury found a special1 
verdict as follows: "That the defendant is the father of the clrild; that 
the husband of Avy Perry has not been absent seven years next befor? 
13 March, 1824, but has been absent from the State of North Carolina 
six years ten months; that he was heard of in the State of Telnnessce in 
1820 aind in tllc State of Georgia in 1821." 
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The plcsiiding judge was of opinion that the law was in favor of the 
defendant on this firidi~lg, and ordered the proceedings to be dismissed, 
whereupon the Attorney-Geireral for the State appealed. 

TAYLOK, C, J .  There are two objections made by the defendant to his 
being charged with the ma~intenance of the child sworn against him. 
The first is that the rnother is a married woman and that the 
power of the justices and the county court is confined by the ex- (624) 
prcm terrns of Laws 1741, ch. 30, see. 10, to the case of a single 
wonian being pregnant or delivered. The other is that the access of 
the husband shall be presumed, unless he was beyond sea so long a 
period before and during gestation as to render it impossible that he 
should have been the father. 

I t  will appear from an accurate examination of the law that the first 
objection is nntcnablo; for although i t  uses the expression, "single 
woman," in the part of the section making provision where the wornan 
refuses to delelare the father, yet in  the subsequent part of the same 
srctiorr it proc*eeds: "But in case such woman shall, upon oath, beforc 
t h t  said justices, accuse any man of being the felther of a bastard 
child," ctc., expressions which comprehend every woman, married and 
single, who shall have a child born under such circumstances that the 
law would adjudge i t  to be a bastard. I f  a married woman halve a 
vhild born by an  adulterous intercourse, in violation of the rights of 
inatrirnony, the nuptial state of the woman does riot prevent the law 
f ~ o r n  pronouncing the child a bastard. The rnother having a child ixn- 
clpr such circumstances is, in the sense of the act, a single woman; for, 
the bastardy of the child being established, it follows as a necessary 
consequence that it was borir out of lawful matrimony, and our act 
employs the same terms with the Statute 6 Geo. IT., which was passed a 
fcw years beforc it, under which statute convictions have been repeatedly 
had upon proof of the rlonaccess of the lrusband. lie?; v. R ~ d a l l ,  2 
Strange, 1076; R e x  v. Reading, Andr., 10. I n  those cases the objection 
was not even taken, and in R e x  v. h f f e ,  8 East, 196, where i t  was takeln, 
it was overruled without hesitation. 

The other objection is founded upon the old rule of the common law, 
thait if the husband was within the four seas, that is, within the juris- 
diction of England, no proof of rlonaccess to his wife was admissible, 
but the child was deemed to be his. But this notion, entirely 
destitute of any rational foundation, has been long since ex- '(625) 
ploded, and i t  is now held that if, by reason of imbecility or 011 

any personal account, or from absence from the place where the wife 
was, the husband could not be the father of the child, i t  sharll be ad- 
judged a bastard. This position is so plainly shown by the authorities 
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cited in the argumcnt that it is needless to dwell upon it. I t  is also 
equally well established that the wife is not a competent witness to 
prove the nonaccess of helr husband, upon principles of public policy, 
which will not allow her to givc cvidence against the husbamd in cases 
affecting his interest or characlcr, except in cases of necessity. As to 
her criminal intercourse with another, she may be examined, because a 
fact so secret in its nature can scarcely ever be proved by other evidence. 
To this fact alone the woman certified, so fa r  as the record speaks; 
the jury have found the nonaccess, but t h e  is no ground to presume 
that the verdict was in this rcspect founded on the evidence of the 
woman. Every fact is proved to warrant the application of the law 
that the defendant be adjudged the reputed father and charged with the 
maiintmancc of the child as the county court shall order; to which end 
a p~ocedendo must issue to that court. 

PER CURIAM. Reversed. 

Cited: 8. v. Allison, 61 N.  C., 346; Boykin  v. Boylcin, 70 N.  C., 265; 
8. v. McDowell, 101 N.  C., 736; S. u.  Peeples, 108 N.  C., 769; S. v. 
Liles, 134 N.  C., 742; Ewrll v. lhuell, 163 N.  C., 236. 

I N  EQUITY. 

(6261 -- 

BOYD AND OTHERS T. CARSON.-From Mecklenburg. 

THE bill stated that the complainants had agreed to purchase a store 
of goods belonging to the defendant, and that the contract between the 
parties was that defendant should make a correct inventory of the 
goods, with their then value agreeably to his then selling price, from 
which defendant was to deduct 45 per cent, and the sum remaining was 
the price which complainarits were to pay. The bill then started that 
the amount of the goods was $4,351.68, and that a deduction of 45 per 
cent would leave $2,394.13, but that, owing to some error in calculation, 
complainants gave to defendant a bond for $3,046.18 ; that they aftelr- 
wards discovered their error on am inspection of the calculation of 
Clarson; that Carson refused to correct it, and had sucd them on the 
bond, and they prayed an injunction, etc. 

The defendant answered that the contract was that he would sell his 
store of goods to complainants at  costs and charges, amd in order to 
ascertain the costs and charges i t  was agreed that an invoice should be 
taken a t  the retail priccs, from which was to be deducted 50 per cent, 
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. the advance put upon them by desfendant, or, in other words, the retail 
prices; that then to the sum so remaining, after taking off the advance, 
was to be added 5 per cent to cover costs and charges; that, according to 
the calculation made as agreed on, the sum due wais $3,046.18, for which 
complainants gave their bond, on which they have since made large 
payments; that a t  the time of giving i t  they pretended that the calcula- 
tion was erroneous, but on having i t  explained to them they acknowl- 
edged its correctness. 

Defendant, further answelring, admitted that in  the agreement (627'1 
50 per cent was spoken of as the deduction to be made, but that 
was the 50 per cent added to the invoice price, which in fact was a dis- 
count of 33% per cent. 

The matter of account was referred to the clerk and ma~ster of this 
Court, who reported that, according to the contract, the goods were to 
be estimated a t  the retail prices-in other words, at  an advance of 50 
per cent; that a discount of 45 per cent was then to be made, leaving 
thereby 5 per cent on prime cost to cover costs and charges. The re- 
sult would be as follows: 

. . . . . . . . . . . . . . .  Amount according to retail prices. .$4,351.68 
. .  Deducting the advance, 60 per cent, say one-third. 1,450.56 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Prime cost $2,901.12 
Add 5 per cent. .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  145.05 

Leaves the sum of. . . . . . . . . . . . . . . . . . . . . . . . .  .$3,046.17 

I f  i t  is to be understood that $45 in  each hundred of the amount of 
the retail prices is to be deducted, then the result is as follows: 

Amount of retail prices. . . . . . . . . . . . . . . . . . . . . . . . . .  $4,351.68 
Deduct $45 from each hundred. .................. 1,958.24 

--- 
Leaving . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $2,- 

By this calculartiou (if 50 per cent was the advance) the defendant, 
instead of getting 5 per cent for costs and charges, does not get the 
primo cost of the goods. 

PER CURIAM. The view of this case; taken in the first calculation of 
the master's report, is supportcd by the evidence in  the cause, and 
corresponds to the contract of the parties. Therefore, dissolve the in- 
junction with costs. 
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(628) 
PRATER v. MILLER.-From Rutherford. 

1. A court of equity can afford no relief on a contract or agreement which is  
uncertain. By this is meant, however, uncertain in its terms; for when 
a n  agreement to do a thing, either in itself or by reference to any other 
rule, furnishes the means of ascertaining the thing, or if the thing be not 
now certain, or capable of certainty, yet if a rule be given by which it 
may hereafter be rendered certain, equity will interfere. 

2. Equity is not obliged to decree a specific performance wherever damages 
might be recovered a t  law, but will judge from all the circumstances 
whether the agreement is such a s  ought, in jmtice ta both 12rties, to be 
carried into effect. Where, therefore, an agreement is made between A. 
and B. for the purchase of a large tract of land, a title to be made when B., 
the purchaser, pays for it, and B. goes into possession and continues for 
ten or twelve years, and in all that time pays but a very insignificant 
part of the purchase money, equity will not compel A. to convey to B. a 
portion of the land equal i n  value to the money paid by him, especially 
when laying off this portion of the land must materially impair the value 
of the residue of the tract. B., the purchaser, is entitled in equity to have 
the money which he has paid refunded, and is not chargeable with the 
rents and profits while in  possession, because by the agreelment he was to 
take possession and plant and build; but he is justly chargeable with 
interest on the purchase money. 

TIIE bill sct forth that about ten years prior to the filing thereof the 
complainant contracted with the defendant for the purchase of a tract 
of land a t  the price of $2 per acre, to be conveyed when thc complain- 
ant should pay for tho same. At  the time of the contract it was agreed 
between the parties that the complainant should take so much of the 
land as he might adterwards find he had the ability to pay for, and 
complainant went into possession of tho tract, and clearing about 30 
acres, improved the sainc with buildings, an orchard, etc. The corn- 
plainant furthcr stated that, being a blacksmith, he had for a period of 
eight years done work for the dcfendant, the value of which was about 

$130 and that he also rendered serviccs to thc defendant on his 
(629) farm to the value of $33; that for these sesrvices he had never 

dema~ndcd payment of thc defendant, always expecting that the 
sum due him would be retained by the defendant in part payment of the 
purchase money of the land. Thc bill then proceeded to state that 
after complainant had lived some time on the, land the defendant coni- 
nienced suit against him by action of ejectment, obtained judgment, and 
was about to issue a writ of possession. The bill concluded with a 
prayer for an injunction, and a1 general prayer for relief. 

Reazvc~61 moved t o  di,miss t h e  Fill. 
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TAYLOR, C. J. I am unwilling to dismiss this bill, because I think 
it states a strong ground of equity, and whatever uncertainty there is 
as to the number of acres, or the amount of the plaintiff's account, may 
be reduced to a certainty by a survey and by a reference to the clerk. 
I t  is a circumstance entitled to weight that the plaintiff has been 
allowed to remain in possession for so great a length of time, and to 
make improvements. The bill is not drawn with sufficient precision, 
but I think i t  should go to a hearing. 

And of this opinion were the rest of the Court; aud now on the 
hearing : 

Seawel l  for defendant .  
B a d g e r  for complainant. 

The Court here informed the counsel they were satisfied that (631)  
the objections taken by the defendant's counsel were answe'red, 
and the agreement sufficiently certain; but that another objection pre- 
sented itself to the Court. Upon the proofs i t  appears that only IS 
acres out of a tract of 500 have been paid for. As a performance this 
seems illusory, and the Court will not decree specific performance as 
to these 18 acres, because i t  cannot be supposed that the defendant in- 
tended to sell so small a portion of that tract, but he must hawe con- 
templated a sale of some part of his land bearing a greater proportion 
to the whole, and ought not to be obliged to dismember the tract for 
the sake of selling 18 acres at $2 per acre. 

B a d g e r  then contended the complainant was entitled to a decree for 
the repayment of purchase money aidvanced. 

PER CURIAN. The question made by the bill and answer is (633)  
whether there was an agreement to sell the land, or so much 
thereof a1s the plaintiff should be able to pay for, or whether the plain- 
tiff was put into possession and allowed to go on and improve the land 
in  consideration of his doing the defendant's blacksmith's work. 

The contract of sale, according to the plaintiff's statemellt, is so 
fully proved by five witnesses that there could be no hesitation in de- 
creeing a specific performance if the price had been paid. The objec- 
tion to the uncertainty of the agreelment cannot prevail, for though i t  
did not stipulate for any precise number of acres, yet being an 
executory agreement, the completion of which was referred to a (634)  
future act, whenever that was ascerta~ined, viz., the ability of 
the party to pay, the contract became certain. A 1eai~e of land, without 
mentioning any term, is void for uncertainty; but a lease for so many 
years as J. S. should name would be good. 2 Tern., 684; Hob., 174. 
Whatever number of acres the plaintiff should be able to pay for, and 
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did pay for, or tender the payment, the defendant was bound to make 
a title for, and the Court, in a case unattended by other circumstances, 
would decree a specific execution for. 

But there are insuperable objections to such a decree in this case, fo r  
the plaintiff, after a possession of ten or twelve years, enjoying the 
rcnts and profits, has paid but the sum of $71, which, with the charge 
of interest against him, would reduce the quantity of land he might 
claim to 18 or 20 acrcs. Aud if this were laid off so as to includc his 
improvements, i t  would detach 90 acres from the tract, thcreby doing 
to the defendant more injury than any damages which the plaintiff 
could recover at  law. When the defendant made the agreement he 
must have calculated upon something like a substantial pu~chase on 
the part of the plaintiff, upon the payment for a quantity that would 
bear a due proportion to the whole tract, and i t  is incredible that he 
should havc considered himself as incurriug an obligation cornpelling 
him to convey an insignificant part of the tract, so laid off as greatly 
to impair the value of another considerable portion. From an inspec- 
tion of the plat i t  seems probable that 110 acres which projects from 
the tract, and on the nearest part of which the plaintiff has settled, was 
the portion within the contemplation of the parties, for that might be 
laid off without destroying the unity of the tract. 

This Court is not obliged to dccrec a specific pelrformance, although 
damages might be recovered at  law, but will judge from all the cir- 

cumshnces whather i t  is such an agreement as ought to be car- 
(635) ried into effect, for i t  would be hard to carry an agreement into 

e~ecution in equity when i t  would be greartly to the prejudice of 
the party against whom i t  should be decreeld, if a jury upon inquiry 
should find but very small damages. And the circumstances of this 
case ~vould probably lead to such a result. I t  would not be right to 
charge the plaintiff with the rents and profits while 110 was i n  posses- 
sion, for i t  seeins to have been a part of the agreement that he should - 
take possession and plant and build; but he is justly chargeable with 
interest on the purchase money. 2 Atk., 490 ; 3 Atk., 673 ; 12 Ves., 26. 

The decree must be that the plaintiff recover the balance, with inter- 
est from the time the defendant obtained possession, at  which pried 
the defendant should have refunded the money paid, as he had put an 
end to the contract. Each party to pay his own costs at law and in  
equity. 

Cited: Herre% v. Rich, 95 N. C., 502. 



I N D E X  

ACCORD AND SATISFACTION. 
1. If a n  obligor pays a less sum than.is due, either before the day speci- 

fied or a t  another place than is limited by the condition, and the ob,li- 
gee receive it, this is  a good satisfaction. Bmith v. Brown, 580. 

2. Accord and satisfaction made before a breach of covenant cannot be 
pleaded in bar of an action on the covenant; but when any damage 
has accrued under the deed the accord may be pleaded in discharge 
of such damage. Ibid. 

ACTION ON THE CASE. 
When a slave is hired, and is killed during the period for which he was 

hired, case for damages against the person Billing is the proper 
remedy for the owner. Hilliard v. Dortch, 246. 

AGENT. 
Where a writ was issued in the name of A. as  plaintiff, and a t  the time 

of the issuing of i t  A. indorsed thereon that  the suit was brought to 
the use of B., i t  was Held, that A. thereby made B. his agent to re- 
ceive and collect the amount of the debt sued for, and gave notice of 
such agency to the world, and that consequently A. was bound by the 
act of his agent within the authority given him; that  the authority 
here was t o  receive to his own use, and not a s  a mere collector, and, 
therefore, that B. might receive anything which he thought proper 
i n  the discharge of the debt. Clark v. Bhields, 461. 

AMENDMENT. 
The qlmission in the writ of the name of a party plaintiff may be amended 

on seasonable application to the court below; but the Supreme Court 
has  no power to  amend in such case. Wilcox v. Hawkins, 84. 

APPEAL. 
1. An appeal to the Supreme Court from an interlocutory judgment will 

be dismissed. Med-ford v. Harrell, 41; Latham v. Bowen, 418. 

2. An act done by the Superior Court in  the exercise of legal discretion is  
not the subject of appeal to the Supreme Court. A. v. Lamon, 175. . 

ASSUMPSIT. 
Assumpsit will not lie on a judgment rendered by a justice of the peace 

Bain v. Hunt, 572. 

ATTORNEY. 
1. A county attorney is not entitled to have a fee taxed for his benefit on 

a scire facias issued to a guardian under the act of 1820. Ran6olph v. 
Johnson, 238. 

2. Foreigners not naturalized cannot be licensed a s  attorneys i n  North 
Carolina. Ex Parte  Thompson, 355. 
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ATTORNEY-Continued. 
3. An attorney a t  law is not entitled to a commission of 5 per cenf on the 

amount of a bond placed in his hands for collection when the money 
is paid into the clerk's office and the plaintiff applies in  person for it. 
Leach v. Strange, 601. 

AUCTIONEER. 
When an act of Assembly gives to a n  auctioneer an exclusive right of 

selling goods a t  auction, except in  particular cases, the law, inde- 
pendent of any contract between the parties, imposes on the auc- 
tioneer as  a n  official duty that he shall pay over to his employer the, 
proceeds of the sale; and, therefore, i t  was Held, that  the auctioneer 
and his securities were liable on the auctioneer's official bond, when 
he had faiied to pay over to his employer, for z, breach of that part 
of the condition which bound the auctioneer to do and permit all and 
whatsoever the law requzred. Comrs. v. Hollows?/, 234. 

BAIL, Vide Record, 4 ;  Sheriff, 7; Honest Debtors, 1. 

BANK NOTES. 
1. For many purposes bank notes are to be considered a s  money. They 

are so considered in an action for money had and received, where the 
plaintiff has received a counterfeit bank note in exchange for genuine 
bank notes. Anderson v. Hawkins, 568. 

2. A payment in a counterfeit bank note is a nullity, and plaintiff may 
recover back the amount. Ibid. 

3. An indorsement on a bank note, of itself, signifies nothing in the way 
of contract. Ibid. 

Vide Sheriff, 11; Indictment, 9. 

BASTARDY. 

1. Under the act of 1741, ch. 30, a man may be charged with the main- 
tenance of a bastard child begotten on the body of a married woman, 
upon proof of the nonaccess of her husband. The wife is not a com- 
petent withness to prove nonaccess; she may, however, frotm neces- 
sity, be examined to prove her criminal intercourse with another. 
8. v. Pettaway, 623. 

2. If by reason of imbecility, or on any personal account, or by reason of 
absence from the place where the wife was, the husband cannot be 
the father of his wife's child, i t  shall be adjudged a bastard. Ibid.  

BILLS OF EXCHANGE AND PROMISSORY NOTES. 
1. Days of grace are  not to be allowed as  between the original parties to 

a single bill, notwithstanding such paper is  made negotiable by stat- 
ute. Jarvis u. McMain, 10. 

2. The rule that notice to a distant indorser should be sent to the post- 
office nearest to his residence was founded on the presumption that  
the information would most speedily be given in such way. But 
the rule is subject to modification; and the inquiry is, Was the notice 
directed to that  postoffice which was most likely to  impart to the 
indorser the earliest intelligence, though i t  may not be the  nearest? 
If i t  was, i t  is  sufficient. Bank v. Lane, 453. 
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BILLS OF E X C H A N G E - C O ~ ~ ~ ~ U ~ ~ ~ .  

3. The payment of negotiable instruments should not be dependent on a. 
contingency. Goodloe v. TIG?J~OP, 458. 

4. Where a note was drawn as follows: "Against the 25th of December, 
1819, or when the house John Mayfield has undertaken to build for 
me is completed, I promise to pay," etc. I t  was Held, that the par. 
ties by inserting a specific date of payment had made it  payable at  
all events, whether the house was completed or not, and that conse- 
quently the note was negotiable. Ibid. 

5. A sealed note is not entitled to days of grace as between indorsee and 
indorser. Fields v. Mallett, 465. 

6. When the maker of such a note was a physician, having a shop and a 
dwelling-house in different parts of the town, and when the note 
became due the indorser informed the holder that the maker was 50 
miles out of town, and would pay on his return; i t  was Held, that 
under such circumstances a n  application a t  the shop was all that the 
law required, and that an application a t  the dwelling-house of t h e  
maker was unnecessary. Ibid. 

BOUNDARY. 
1. A line calls for "171 poles to Roanoke River." The call to the river 

terminates when the line reaches the margin or bank of the river, 
without regard to distance, and the intersection of the line with the 
river is the point from which the next line commences. Haughton 
v. Rascoe, 21. 

2. Lines and courses are described: "North 12 east 530 poles, then along 
the thoroughfare," etc. The line north 12 east shall run to t h e  r 

thoroughfare, without regard to course and distance. Ibid. 
3. In questions of boundary, marked lines of trees are  !more certain than 

course and distance, and, therefore, shall control them. Accordingly, 
when there has been a long and continued possession up to lines vari- 
ant  from those called for in the grant,,and i t  appears that such lines 
were recognized as  the true lines of the grant  by several adjoining 
patents, these are facts which point to something controlling t h e  
courses and distances of the grant, and should, therefore, be submit- 
ted to the jury to draw from them such inferences as they may think 
proper; for boundary is matter of fact. McNeill v. Massey, 91. 

BRIDGE. 
One who builds a private bridge over a private way for his own emolu- 

ment or convenience is not indictable should the bridge get out of 
repair, notwithstanding it  may be generally used by the public. B. V. 

Beazuell, 198. 

CASE. Vide Action on the Case. 

CERTIORARI. 
When the condition of a bond given upon obtaining a certiorari was that 

the obligor should make his personal appearance and abide by and 
stand to the judgment of the court, i t  was Held, that these words 
were equivalent to the words perform the judgment of the court, and 
imposed on the obligor the payment of the sum recovered against 
him. Molton v. Hooks, 342. 
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CHEAT. 

The act of 1811, concerning the use of false tokens or pretenses, requires 
that  the cheat should be accomplished by means of some token or Pulse 
contrivance calculated to  impose on the credulity of ordinary men. 
A mere lie was not in the contemplation of the Legislature. 8. v. 
Simpson, 620. 

CHOSE IN ACTION. 

When A. turned cattle into the woods, and B., thinking one of them his, 
took possession of it, after which A., ignorant of B.'s possession, sold 
i t  to  C., who was also ignorant of it, i t  was Held, that C. might in  
his own name sue B.; the possession which he had a t  the time of the 
sale couId not be deemed adverse. Mo.ygan v. Bradley, 559. 

COLOR OF' TITLE. 
Color of title may be defined to be a writing upon its face professing to 

pass title, but which does not do it, either from a want of title in the 
person making i t  or the defective mode of conveyance which is  used; 
and it  would seem that  it  must not be so obviously defective that no 
man of ordinary capacity could be misled by it. l'ate 6.  Southard, 119. 

CONSIDERATION. 

The consideration which is  necessary to support a promise on which a n  
action may be brought must yield a benefit to  the party promising, o r  
be attended with trouble or prejudice to the other party. Where, 
therefore, one, by advice honestly given, induces another to purchase 
a tract of land, and, the purchase being a n  unfortunate one, the party 
advising declares that, as  he was the cause of the purchase, he will 
forgive the purchaser a debt due from him, such declaration or  prom- 
ise creates no moral or legal obligation. Johnson v. Johnson, 556. 

CONSTABLE. 

When a constable, having an execution i n  his  hands, receives the money 
of the defendant therein, i t  is  an official act, and not paying it  over 
to the plaintiff is  a breach within the penalty of his bond. Governor 
v. Bailey, 463. 

CONSTITUTION. 
1. The acts enlarging the jurisdiction of justices of the peace do not 

violate the fourth Article of the Bill of Rights. Smith v. Campbell, 
590. 

CORPORATION. 

1. Where a n  act of the Legislature. incorporating a navigation company, 
authorizes but does not require the company to strike off the names 
of subscribers delinquent by the nonpayment of their installments, 
and to sell their shares, this mode of proceeding is usually given as a 
cumulative remedy to facilitate the operations of the company, and 
does not preclude i t  from bringing suit for the installment due. 
Navigation Company v. Neal, 520. 

2. Whenever it  appears that  a 'charter has  been granted to certain indi- 
viduals to act as  a corporation, who a re  i n  the actual possession and 
enjoyment of the corporate rights granted, they shall be.considered 
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CORPORATION-Continued. 
rigAlfuZly in  such possession and enjoyment against wrongdoers and 
all  others who have treated or acted with them in their corporate 
character; and even if i t  be shown that the charter was granted on a 
precedent condition, and persons are found in the quiet possession 
and enjoyment of the corporate rights as  against all  but the sov- 
ereign, the precedent condition shall be taken as  performed. Ibid. 

3. When by the charter commissioners are directed to ascertain the per- 
formance of a condition precedent to incorporation, and they declare 
it  to  have been performed, though such declaration be not true, yet 
shall i t  be deemed true until the sovereign complains. The usurpa- 
tion, if there be one, is upon his rights, and his acquiescence is evi- 
dence that  all things have been rightfully performed. Ibid. 

CO'STS. Vide Execution, 1. 

COUNTERFEITING. Vide Indictment, 6. 

COUNTY ATTORNEY. Vide Attorney, I. 

DAMAGES. 
In  suit on a sheriff's voluntary bond a suggestion of damages should be 

made under the statute of Will. 3, but if not made, i t  is no good. 
ground of objection after verdict. Governor v. Withempoon, 42. 

DAYS O F  GRACE. Vide Bills of Exchange and Promissory Notes, 1. 

DECEIT. 
1. In  a n  action for deceit in the sale of an unsound negro, the declaration 

stated a false affirmation to have been the means by which the plain- 
tiff was induced to mmake the bargain; and the making of such affirma- 
tion with a knowledge of its untruth constituted the gravamen, Held, 
that  the action was conceived in case, on tort, and the declaration was 
held good. Inge v. Bond, 101. 

2. When the purchaser of a slave has, a t  the time of his purchase, as full 
knowledge of a defect in the slave as  the seller has, no matter how he 
obtained his knowledge, he cannot afterwards recover for such defect. 
Brittain v. Israel, 222. 

DECLARATION. 

The want of a declaration, when i t  appears on the record sent up to the 
Supreme Court, is  an error which the Court cannot overlook, nor can 
i t  be amended or remedied but by consent. Williamson v. Rainey, 9. 

DECREE. Vide Equity. 6. 

DEED. 
When A. conveyed a slave to B., and on the same day B. by writing de- 

clared that  he "put the said slave into the possession of A., and did 
give and grant  the services of the said slave to  A. during her natural 
life, free from any charge or claim for such services during her natu- 
ral  life," it  was Held, that  they did not operate to convey the title to 
the negro to A., but parted with the possession only without compen- 
sation for his services. Smith o. Hargrave, 560. 
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DEPOSITION. Vide Evidence, 8 .  

DESCENT. 

The act of 1801, permitting the nearest descendant or relation not an 
alien to inherit where there a re  nearer relations who are aliens, is 
not repealed by the act of 1808, providing a general system of de- 
scents; because the act of 1808 provides a system of descents so far 
only as regards the question of consanguinity, and, therefore, leaves 
untouched the lam of alienage. Rutherford v. Wolfe, 272. 

DEVISE. 
1. "I give and bequeath all that I possess;indoors and outdoors": Held, 

that these words in a will pass real estate. ToZar v. l'olar, 74. 

2. "It is my wi!!, and I do allow, that all the remaining Dart of my estate, 
both real and personal, be equally divided among the heirs of my 
brother, John Ford, the heirs of my sister, Nanny Stowe, the heirs of 
my sister, Sally Ward, deceased, and nephew Levi Ward." The testa- 
tor in a former clause had taken notice that his brother, John Ford, 
was altve. Levi Ward was one of the children of Sally. Held, that 
the word heirs was used in the sense of children, and as  a designation 
of the persons the division must be per capita. Stowe v. Ward, 604. 

3. The testator's affection for and preference of Levi cannot be shown by 
par01 evidence; but the will furnishing evidence that he was a favor- 
ite nephew and an object of peculiar bounty, the devise to him by 
name shall not be considered a repetition of the first, as  one of Sally 
Ward's children; he shall have an additional share. Zbid. 

DISTRIBUTION. 
Legacies given by testator's will cannot be brought into account in  the 

distribution of personalty as  to which he died intestate. Wilson v. 
Hightower, 76. 

DOWER. 
1.  A levy on land was made before the death of the owner; dower was 

afterwards allotted to the widow in the land, and afterwards the 
sheriff conveyed to the purchaser a t  his sale. Held, that  the widow 
could not have dower, because the sale related back to the levy of 
teste of the writ. Hodges v. McCabe, 78. 

2. A. conveyed by deed of trust his real estate to trustees to satisfy cred- 
itors, and, continuing in possession, died; but his widow is not enti- 
tled to  dower therein. Taylor v. Parsley, 125. 

EJECTMENT. 
1 .  The general rule of ejectment is  that defendant must be proved to be 

in actual possession, notwithstanding the consent rule; but i f  a de- 
fendant, in a conversation before suit is brought, admits himself to 
be in  possession, and enters himself a defendant with a view of trying 
the title, upon proof of such admission the action, so far  as  proof of 
defendant's possession is necessary, is maintainable. Mordecai v. 
Oliver, 479. 

2. An action of ejectment was brought against the ancestor, pending 
which he died, and his infant heirs were made parties by scire Pacias 
to their guardian, who, in  their names, came forward and defended 
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the suit for the infants, and for their benefit took possession of and re- 
ceived the rents and profits during the pendency of the suit. After a 
recovery by plaintiff in  the ejectment he brought a n  action for mesne 
profits against the infants, who had never had any possession except 
that of their guardian before mentioned. Ueld, that  plaintiff might 
sustain the action against them. Molton u. Mumford, 483. 

3. An action of trespass for lmesne profits may be brought against a n  
administrator to recover profits received by the intestate in  his life- 
time. Molton v. Mumford, 490. 

4. Laws 1789, ch. 312, "for the more easy redemption of mortgages," ap- 
plies in  those actions of ejectment only where the parties stand in 
their original simple state of mortgagor and mortgagee. Devereur 
v. Marsoratti, 338. 

EQUITY. 
1. On a bill filed to correct mistakes in  a deed the court will refuse its 

aid, though the mistakes should be obvious, if the deed was obtaiqed 
under oppressive circumstances. Grantham u. Bixxel, 196. 

2. As to the money paid for the land, the bill, in this case, did not offer a 
reconveyance and pray to have it  refunded, and the court therefore 
held that it  could give no relief as to the purchase money. Ihid. 

3. A bill charged that a husband, before marriage, made to his wife a 
bond, payable after his death, for E30,000, for the purpose of defraud- 
ing creditors, and that  the administrator, by contrivance with the 
widow, was about to confess a judgment thereon before the creditors 
could sue a t  law, and prayed a n  injunction and general relief. The 
answer admitted the existence of the bond for £30,000 a s  charged; 
that suit was brought thereon against the administrator, and denied 
all design to defraud creditors, and the court sustained the injunc- 
tion until the hearing. HoEliday u. Porter, 198. 

4. The court, on a bill filed for that purpose, will protect the rights of 
those who are entitled to slaves after the determination of a life 
estate, by compelling the owner for life, or those claiming under him, 
to  give bond to abide by and perform the final decree which may be 
made in the cause. Coleman v. Coleman, ZOO; Wade u. Parks, 202. 

5.  If an obligation and a mortgage be given to secure the payment of 
money on a bill to  foreclose, alleging the loss of the obligation and 
offering an indemnity, it  seems that the loss of the bond must be 
proved; otherwise, the court will not compel the mortgagor to accept 
a counter security. Burgwin v. Richardson, 203. 

6. When, on a bill filed to settle partnership account, the matters in dis- 
pute were referred to arbitrators, who made a report that defendant 
was in debt to complainants, provided defendant was not liable to 
pay the amount claimed i n  an attachment against him for a debt due .. 
from the firm, and the court, on complainant's motion, decreed in the 
alternative, pursuing the language of the report of the referees, i t  was 
Held, that  the decree was a s  final a s  the court intended to imake it, 
the parties being referred to the decision of another court for its 
final consummation, and that a bill of review would lie to reverse the 
decree. McGowan u. Collins, 420. 
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7. A court of equity can afford no relief on a contract or agreement which 
is  uncertain. By this is meant, however, uncertain in  its terms; for 
when an agreement to do a thing, either in  itself or by reference to 
any other rule, furnishes the means of ascertaining the thing, or if 
the thing be not now certain, or capable of certainty, yet if a rule be 
given by which i t  may hereafter be rendered certain, equity will 
interfere. Prater v. Miller, 628. f 

8. Equity is  not obliged to decree a specific performance wherever dam- 
ages might be recovered a t  law, but will judge from all the circum- 
stances whether the agreement is  such as  ought, in  justice to both 
parties, to be carried into effect. Where, therefore, a n  agreement is 
made between A. and B. for the purchase of a large tract of land, a 
title to be made when B., the purchaser, pays for it, and B. goes into 
possession and continues for ten or twelve years, and in all that time 
pays but a very insignificant part of the purchase money, equity will 
not campel A. to convey to B. a portion of the land equal in  value to . the money paid by him, especially when laying oE this portion of the 
land must materially impair the value of the residue of the tract. 
B., the purchaser, is  entitled in equity to have the money which he 
has paid refunded, and is not chargeable with the rents and profits 
while in possession; because, by the agreement, he was to take pos- 
session and plant and build; but he is  justly chargeable with interest 
on the purchase money. Ibid. 

ESCAPE. Vide Sheriff, 6. 

EVIDENCE. 
1. An inquisition of lunacy, which appeared to have been taken by the 

coroner and twelve freeholders and returned to the county court, and 
by i t  confirmed, and from which it  did not appear that the lunatic 
was present, was offered in evidence to support the plea of non com- 
pos memtis. Held, that having been received by the county court as  
a n  inquest, and a guardian having been appointed under it, it was 
too late to question i t  as a n  inquest. Arrington v. Short, 71. 

2. A., being indebted to B. in the sum of $1,000, conveyed to B. a house and 
lot to satisfy the debt, and the consideration in the deed is expressed 
to be $1,000; B. sues A. for the debt. Held, that  A. may show by 
par01 the condition of the conveyance, for i t  does not contradict any 
averment in  the deed; it  is evidence of the mode of payment, and of 
course does not deny the fact of payment. Robbims v. Love, 82. 

3. I n  assumpsit by a physician for his services, defendant shall not call 
witnesses to prove the general character of plaintiff as  a physician. 
Jeflreys v. Harris, 105. 

4. In a n  action by a man of color for his freedom, defendant offered in 
evidence a record to show plaintiff to be a slave, from which it  ep- 
peared that the proceedings of a n  inferior court on a habeas corpus, 
pronouncing him free, had been reversed on the ground of want of 
jurisdiction in the inferior court. To rebut any unfavorable infer- 
ence from this record the plaintiff was permitted to give in  evidence 
the declarations of one not a party to the record. but who had posses- 
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sion and claimed title to the plaintiff under the party to the record of 
reversal a t  the time the declarations were made. Free Jack v. Wood- 
ruff, 106. 

5. The judgment of discharge of a court of exclusive jurisdiction on the 
petition of an insolvent, until reversed for error or quashed, is con- 
clusive evidence of the discharge, and its regularity cannot be inci- 
dentally questioned. Jordan v. James, 110. 

6. In case for deceit in  the sale of a runaway negro, who was alleged to 
be unsound, the defense was that  the plaintiff knew i t  before pur- 
chasing; and evidence was offered to show that plaintiff's wife had 
carried food to the negro, who was lurking about -plaintiff's farm be- 
fore the purchase. Such evidence is inadyissible. Hart  v .  New- 
land, 122. 

7. When a document is offered in  evidence, purporting to have sub- 
scribed thereto the name of a public agent, his signature must be 
proved. Yo-na-gus-kee v. Coleman, 174. 

8. A deposition shall not be rejected because i t  is certified simply that  
the witness was sworn to the truth of the deposition, without stating 
that  he was sworn to testify the truth, the whole truth, and nothing 
but the truth. Wellborn v. Younger, 205. 

9. Where one sold a tract of land and executed a deed containing the 
usual acknowledgment of the purchase money, and afterwards dis- 
covered that a mistake had been made in counting the amount paid, 
whereby he was prejudiced, he was allowed, in  a court of law, to show 
such mistake by parol evidence, and on the promise of the purchaser 
to correct mistakes to recover the deficiency, notwithstanding the 
acknowledgment in  his  deed. Bmith v. Amis, 469. 

10. One died intestate during the pendency of a n  ejectment, and his 
heirs were made parties defendants. Held, that the record of the re- 
covery against the lleirs was evidence of plaintiff's right to recover 
against the administrator. Molton v. Murmford, 490. 

11. To entitle a party to give parol evedince of the contents or execution 
of a will, alleged to have been destroyed, where there is not sufficient 
evidence to warrant the conclusion of i ts  actual destruction, the 
party must show that he has made diligent inquiry ana search after 
the will in  the place where i t  would most probably be found if in 
existence. Eure v. Pittman, 364. 

12. I t  is  in  the province of the court, i n  the first instance, to say whether 
there is  sufficient proof of the loss or destruction of the paper, or 
whether sufficient inquiry has been made to let in  parol evidence. 
Ibid. 

13. Where declarations were offered in  evidence as  having been made in 
the presence of a party, and not contradicted by him, and i t  was also 
in evidence that the party to be affected by them was partially intox- 
icated, it  was properly left to  the jury to ascertain whether the party 
was not too much intoxicated to hear and understand the statement 
when made. N. v. Perkins, 377. 
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14. The title of a statute is no part thereof; when, therefore, the State, 
on a n  indictment for forgery, produced a certified copy of an act of 
South Carolina, reciting the title of another act of that State, i t  was 
Held, that this evidence was not sufficient to establish the present 
existence of the act referred to; a certified copy of the act itself 
would be better. R. v. Welsh, 403. 

15. On the trial of a n  issue, directed for the purpose of ascertaining 
whether an absolute deed was obtained by fraud or misrepresentation, 
the widow of the grantor named therein is a competent witness to 
prove that the deed was intended to be a mortgage, because whether 
the deed was absolute or a mortgage, her right of dower was gone 
Price v. Joyner, 418. 

16. On a bill filed, alleging that an absolute deed executed by complainant 
to defendant was executed in pursuance of a contract for the loan of 
money, and that the land was to be redeemable by the parol contract 
of the parties; the court, without meaning to contravene the rule 
which forbids parol evidence to contradict, vary, or add to the terms 
of a written agreement, will yet hear parol evidence to prove facts 
and circumstances dehors the deed which go to show that the true 
contract of the parties could not have been for an absolute convey- 
ance; such as that the money paid was not a fair price for the abso- 
lute purchase; that the vendor kept possession; that a n  account was 
stated between the parties, wherein the money advanced was charged 
a s  a debt, and interest thereon was stated, etc. Streator v. Jones, 
423. 

17. Parol evidence, according to the general rule, is inadmissible to vary 
or contradict a contract reduced to writing. By a variety of deci- 
sions, ordinary receipts do not appear to be subject to the operation 
of the rule, because they do not contain evidence of a contract, but 
of payment in discharge of a contract; but when, in addition to the 
receipt of money, a condition is annexed upon which alone the party 
shall become liable to a further payment, i t  assumes the nature of a 
contract, and must be governed by the same rules of evidence. Smith 
v. Brown, 580. 

Vide Record, 1, 2 ;  Witness, 3, 4. 

EXECUTION. 
1. An execution not having indorsed thereon the costs in words a t  length, 

is yet good as  to everyt&ng but costs, and must be obeyed accord- 
ingly. Wingate v. ~allo~)&, 6. 

2. By the act of 1803 all executions issued by a justice of the peace must 
be made returnable within three months, and a n  officer is not a t  lib- 
erty to return tham unexecuted in a shorter time. Nesbitt v. Ballew, 
5 7. 

3. When a justice of the peace enters a judgment on the back of a war- 
rant,  and writes, "Execute and sell according to law," these latter 
words must be deemed a n  execution, for the proceedings of magis- 
trates are entitled to a liberal construction in mere matters of form. 
Governor v. Bailey, 463. 
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4. An execution binds property from its teste, so that  no sale of i t  after 
execution issues, is valid against the execution. Gilkey v. Dicker- 
son, 293. 

5. A justice's execution binds chattels from ifs teste. Beckerdite v 
Arnold, 296.  

Vide Record, 2. 

EXECUTORS AND ADMINISTRATORS. 
1. A purchase from one administrator, when there is  more than one, will 

vest no title in the purchaser; aliter of executors. Gordon v.  Finlay, 
239. 

2. A trustee cannot become a purchaser a t  his own sale, and i t  would 
seem that no circumstances will justify a departure from this rule. 
When one administrator purchases a slave of his coadministrator, i t  
is not in strictness a purchase from him8elf, but the purchase vests 
no title, for duty and interest being in operation in the purchaser, 
the case comes within the mischief intended to be guarded against 
by the rule which prohibits trustees from purchasing of themselves. 
Ibid. 

3. I t  is  the duty of an executor here to take out letters testamentary in 
another State for the purpose of suing for a debt due there, if the 
interest of the estate which he represents requires i t ;  and in deter- 
mining this  latter point, the magnitude of the debt, the distance, and 
probable expense are to be considered. An omission to do i t  when 
necessary amounts to a bevastwit. Helme v .  Sanders, 563. 

FOOD. 
Selling unwholesome provisions, not fit to be eaten by man, is an offense 

in  any one, indictable a t  the common law. -8. v. Brnith, 378. 

FRAUD. 
A., being much indebted, absconded. Executions issued against his prop- 

erty at  the instance of several creditors. Prior to the sale of the 
property, C., who was a creditor by bond, received from A. the sum 
of $300, to be applied in  satisfaction of the clailm of a judgment 
creditor, P., whose judgment was $375. C. failed to make the appli- 
cation as  directed, but permitted the property levied on to be sold by 
the sheriff, and became himself the purchaser a t  the price of $800, 
and paid off the judgment of P. only, and afterwards conveyed to the 
lessors of the plaintiff. Between the time of C.'s purchase and the 
conveyance to plaintiff's lessors the property was sold under the 
executions of some of the other creditors, and defendants purchased. 
In  a n  ejectment between the last purchasers and C.'s vendees, it was 
Held, that C.'s conduct was not fraudulent as  to the creditors of A., 
and though in equity A, had a claim against C., and a reconveyance 
to A.'s creditors might be decreed, yet A.'s equitable lien was not 
such as  was contemplated by the act of 1812, rendering lands held 
in  trust liable to an execution against cestui que trust; and a t  all 
events, whatever might have been the conduct of C., the purchasers 
from him were bona fide purchasers, without knowledge of or partici- 
pation in his breach of trust, and should be protected. Hawkins v. 
Bneed, 149. 357 
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GRANT. 
1. The act of 1793, which gives jurisdiction in  regard to vacating grants, 

does not authorize the courts to interfere with mesne conveyances 
from one man to another; therefore, a petition to vacate a grant 

' 

brought against a person in possession by purchase from the original 
grantee, when such grantee was not before the court, was dismissed 
with costs. Terrell v. Logan, 319. 

2. When a defendant has been in possession thirteen years, under a grant 
which was found by a jury to have been obtained with full knowledge 
of a prior grant for the same land, the second grant will be vacated, 
notwithstanding the length of time. The act of limitations bas na  
application in such case. McRee v. Alexander, 322. 

3. Whether possession ucder the second grant, for seven years, prior to 
its being vacated, is a good bar in  ejectment, quare. Ibid., 322. 

Vide Registration, 2. 

HONEST DEBTORS. 
1.  To a sci. fa. against bail, i t  was pleaded that  the principal had been 

taken by a ca. sa., and had availed himself of the act of 1820 for the 
relief of honest debtors, and had been legally discharged; the plea 
was held bad an general demurrer, because it  did not show the court's 
jurisdiction in the discharge, nor did i t  show that i t  was during the 
continuance of the act of 1820, nor did i t  specify distinctly the kind 
of discharge relied on, which, under a ca. sa., might have been i n  two 
modes. I t  was also held bad because it  did not show that the cred- 
itor had notice. Langley v. Lane, 313. 

HOTCHPOT 
Land given to a child by way of advancement shall not be brought into 

hotchpot upon his claiming a share of the personal estate. Wilson 
v. Hightower, 76. 

INDIAN TITLE. 
Cherokee Indians in  possession of lands within the limits of North 

Carolina, reserved under the treaties of 1817 and 1819, made by the  
United States and the Cherokee Nation, are  to be considered as pur- 
chasers of the land. The exercise of power by the commissioners 
of the United States is legitimiate; and, moreover, the stipulations 
in these treaties, having been recognized by several acts of the Leg- 
islature of North Carolina passed since, she must be considered as  
assenting to them. A grant of the land to the Indian in possession 
is not necessary, for i t  is not claimed under those laws which point 
out the manner of acquiring title to vacant lands in  this State, and 
title may be complete in  some cases without grant; e. g., the Univer- 
s i ty  holds lands escheated under a n  act of Assembly. Eu-che-lah v. 
Welsh, 155. 

INDICTMENT. 
1. An indictment for murder, which stated that A. B., late of Bladen 

County, etc., with farce and arms, in the county aforesaid, etc., was 
held to contain a sufficient description of the place where the murder 
was alleged to have been committed. 8. v. Lamon, 178. 
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INDICTMENT-Continued. 
2. In  capital cases there is no need of a formal joining of issue prepara- 

tory to trial; the prisoner's plea, and the joining of issue, called the 
similiter, are  ore tenus. 8. v. Lamon, 175. 

3. When a prisoner in a capital case has once p1eaded;he is bound to 
abide by the defense he has chosen. The court may, in its discre- 
tion, permit him, for instance, to withdraw the plea of not guilty and 
plead in abatement; but the prisoner cannot clailm to do so as matter 
of right. Ibid. 

4. I f  the indictment charges an offense to have been committed on a day 
which is yet to come, it  is as defective as it  would be were no day 
laid. S. v. Nexton, 184. 

5. Indictments are not within the statutes of jeofails; being found by a 
grand jury on oath, the court cannot amend them without the con- 
currence of the grand jury which finds them. Ibid. 

6. An indictment charging defendant with having in his possession "One 
pair of dies, upon which were made the likeness, similitude, figure, 
and resemblances of the sides of a lawful Spanish milled silver dol- 
lar, etc., for the purpose of making and counterfeiting money in the 
likeness and similitude of Spanish milled silver dollars," was held to 
charge with sufficient certainty the offense designated in  the act of 
1811, ch. 814, N. R. S. v. Collins, 191. 

7. An indictment charging that  the defendants, with force and arms, a t  
the house of one S. R., situate, etc., did then and there wickedly, ma- 
liciously, and mischievously, and to the terror and dismay of the 
said S. R., fire several guns, is good; no technical words are neces- 
sary, but it  should appear that such force and violence were used as  
amount to breach of the peace. All that the law requires in indict- 
ments of this kind is that the facts shall be so charged as  to show 
a breach of the peace, and not merely a civil trespass. S. v. Lang- 
ford, 381. 

8. I t  is improper to lay an offense to have been committed after the find- 
ing the indictment; but if a day certain be laid before, the other may 
be rejected as surplusage. 8. v. Woodman, 384. 

9. In  an indictment for stealing a bank note a description as follows is 
good: "One $20 bank note, on the State Bank of North Carolina, of 
the value of $20." S. v. Rout, 618. 

INJUNCTION. Vide Equity, 3. 

INSOLVENTS. 
In proceedings under the act of 1773 for the relief of insolvents, the 

single fact to be ascertained is honest insolvency; and m e n  this is 
ascertained, by the mode prescribed either in the first or third sec- 
tion, the consequence as to the debtor is the same; he is entitled to 
his discharge from the imprisonment of all creditors under the 39th 

. Article of the Constitution. Jordan v. James, 110. 
Vide Evidence, 5. 

3.59 



INDEX. 

INTEREST. 
I t  was the design of the act of 1807, ch. 721, to allow a plaintiff interest 

on the principal sum recovered from the time judgment is  rendered; 
and the jury must distinguish between principal and interest when 
the whole sum is assessed in damages; but when the principal and 
interest are discriminated on the record, or i t  can be collected from 
an inspection of it  what the principal is, interest shall be calculated 
on that. Deloach v. Worke, 36. 

JUDGE'S CHARGE. 
1. A party has a right to the opinion of the court distinctly on the law, 

on the supposition that he has established to the satisfaction of the 
jury certain facts. Plummer v. Gheen, 66. 

2. A judge is not bound to charge on all the points in a case; he may be 
silent if he will, unless called on by one of the parties to express his 
opinion on a point of law; but when he passes over one point, which 
is preliminary, to get a t  another which could not fairly arise until 
the first is  disposed of, i t  is error. McCall'v. Massey, 91. 

3. A judge is not bound by law to recapituhte all the evidence to the jury 
in  his charge; it  is a matter left to his own discretion. If, however, 
he thinks proper to deliver a charge, he must do so according to the 
rule laid down in the act of 1796, ch. 52. 8. v. Morris, 388. 

Vide New Trial, 1.  

JUDGMENT Vide Record, 3. 

JURISDICTION. 
The act of 1741 punishes a n  act committed by a slave with whipping and 

the loss of ears for the first offense, and with death for the second, 
on a n  indictment in the county court. The act of 1816 gives to the 
Superior Court jurisdiction of all  offenses the punishment whereof 
may extend to life; and ill i ts fourth section enacts that a slave con- 
victed of a clergiable felony shall have clergy as  a free man. This 
clause does not give the Superior Court jurisdiction of the offense 
named in the act of 1741, although i t  may possibly be the second 
offense. N. v. Adam, 188. 

Vide Constitution, 1 ;  Slaves, 4 ,  

JURY. 
1. After conviction on a n  indictment for murder the objection cannot be 

taken that one of the grand jury which found the bill was also one 
of the coroner's inquest which sat  on the body of the deceased. 8. v. 
Lamon, 175. 

2. The sheriff summoned as talesmen persons who were not bystanders 
in  the courthouse. Held, that  the  calling them into court was a 
sufficient summoning; when they came i n  they were bystanders, and 
bound to serve. Whether the court could have fined them for non- 
appearance, qucere. Ibid. 

3. An order to the sheriff to summon talesmen need not be made retdrn- 
able on the same day on which it  was issued. Ibid. 
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4. The law is silent as to the number of talesmen which a sheriff must 

summon; it therefore belongs to the court, i n  its discretion, t o  deter- 
mine the number; and should it  not do so the sheriff is  left to sum- 
mon such number as  he may deem necessary. Ibid. 

LEVY. 
I t  is not necessary that a sheriff should absolutely touch personal prop- 

erty, or remove it  out of defendant's possession, to constitute a levy; 
but the mere delivery by a aefendant of a list of his negroes to the 
sheriff is no levy; though had the negroes been present, and had the 
plaintiff signified that  he held them bound to answer the execution, 
and i f  no opposition was made to the sheriff's possessing himself 
thereof if he desired it, it would have amounted to a levy. Ctilkey 
v. Dickerson, 293. 

Vide Dower, 1; Sheriff, 10. 

1. The acknowledgment which will take a case out of the operation of the 
statute of litmitations must be an acknowledgment of a present sub- 
sisting debt. Bank v. Hneed, 500. 

2. When a defendant, i n  an affiaavit for a continuance, stated "that the 
action was founded on his guaranty, and by the absent witness he 
expected to prove such laches on the part of the plaintiff a s  to dis- 
charge him from his engagement," it was Held, that  this was no 
acknowledgment to take the case out of t h e  statute. Ibid. 

3. By a strict and literal construction of the act of limitations a n  infant 
must bring his or her action within three years after coming of full 
age, although he or she shall be covert, non compos, imprisoned, or 
beyond sea, before that period arrives. This, however, is not the 
obvious construction of the a d ,  and a different one has obtained gen- 
erally in  this State since the passage of the act in  1715, and will 
therefore be adhered to by the courts; so that  if a n  infant female, 
having a right of action, marry before coming of age, she is  not 
bound to sue within three years after arriving at  full age; her cover- 
ture protects her. Davis v. Oooke, 608. 

MAINTENANCE. 
1. A. gave to B, an instrument of writing, stating that he had received 

from B. a deed for land, for which he was t o  pay B. $50, i f  he would 
take that  sum before any decision was made as to the title of the 
land; but if B, would wait until A. could procure a decision, accord- 
ing to law, so that he (A.) would recover the land from the tenant in 
possession, he then promised to pay him $100. This contract is  not 
subject to the i~mputation of maintenance, and a recovery may be 
had thereon. Nichols v. Bunting, 86. 

2. I t  is not the nature of the claim purchased, that  is, whether assignable 
or not, but its being a dormant one, and such a n  one as  the possessor 
would not himself have prosecuted, which gives to the transaction the 
character of maintenance. Ibicl. 



INDEX. 

MALICIOUS PROSECUTION. 
. 1. If a man prosecute another from real guilt, however malicious his 

motives may be, he is not liable in  a n  action for malicious prosecu- 
tion; nor is  he liable if he prosecute him for apparent guilt arising 
from circumstances which he honestly believes. Plummer v. Gheen, 
66. 

2. The question of probable cause is compounded of law and fact; 
whether certain circumstances are  true is a question for the jury; 
whether, being true, they amount to probable cause, is  a question of 
law. Ib id .  

3. Case for unlawfully suing out an original attachment is to be con- 
sidered in the same light with a n  action brought for suing out a writ 
where nothing is due; and to support the action plaintiff must show 
malice and the want of probable cause in the defendant. No action 
lies for irregularly suing out an attachment, but for suing i t  out for 
the purpose of oppression and wrong. Williams v. Hunter. 545. 

MERGER. Vide Trespass, 1 

MESNF: PROFITS. Vide Ejectment, 2, 3. 

MISTAKE. Vide Equity, 1. 

MONEY. Vide Bank Notes. 

MORTGAGE. Vide Registration, 3; Equity, 5. 

MURDER. Vide Indictment, 1, 2, 3 ;  Jury, 1 

NEW TRIAL. 
1. When a Superior Court is requested to instruct a jury on a point rela- 

tive to which no testimony was offered, and declines to d6 so, it  
furnishes no ground for a new trial. Freeman v. Edmunds, 5. 

2. A new trial will sometimes be granted on the ground of surprise in 
matter of law. Wellborlz v. Younger, 205. 

8. In an action of debt against an executor several pleas were pleaded, 
and among others a want of assets; and the plaintiff supported all 
the other issues by proof, but called no one to prove that  defendant 
had assets; defendant made no objection for the want of such proof, 
and the case went to the jury, who returned a verdict for the plain- 
tiff on all the issues; defendant moved for a new trial, because assets 
had not been shown, and the court offered hini a new trial of that 
issue alone, which he declined. Held, that having refused the oppor- 
tunity offered of redress in the only point on which he had a right to 
complain, he had no cause of appeal to the Supreme Court. Clark 
v. Blount, 208. 

4. Defendants were in  court on the argument of the rule for a new trial, 
and though called an to support the ground taken ( a  want of assets) 
by affidavit, declined to do so. Held, that  they were not entitled to 
a new trial. Ibid., 208. 

5. New trial granted by the Supreime Court for want of a statement of 
the case by the judge. Anderson v. Hunt, 244; S. v. Bowers, 376. 
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NEW TRIAL-Continued. 
6. I t  is altogether discretionary with a judge below to receive further 

testimony after the argument of a case to the jury, and the Supreme 
Court will not in general disturb the exercise of such discretion; 
but in a case in  which the rejection of further testimony below pro- 
duced peculiar hardship, and was founded on the authority of a prior 
case similar in its facts, in  which the rule as to discretion was not 
correctly laid down, and in wmch it  had been held imperative on the 
judge to reject the testimony, the Supreme Court granted a new trial, 
because the prior case had prevented the exercise of any judicial 
discretion in this instance. Williams v. Everitt, 308. 

NOL. PROS. 
1. A warrant issued to apprehend defendant, and on the 5th of October 

he was bound to appear a t  December term of the county court. On 
the 28th of October a bill for the same offense was found against 
defendant in the Superior Court, and a t  December term of the county 
court, defendant appearing, a nol. pros. was then entered on the bill 
found a t  that term. Held, that the defendant was amenable to the 
indictment in  the Superior Court; 'otherwise a no;. pros. would 
amount to an acquittal. 8. v. McNeill, 183. 

2. The Attorney-General has a discretionary power to enter a nol. pros.. 
for the proper exercise of which he is responsible; the Court will not 
interfere unless the power be oppressively used. After entering a 
nol. pros., when a cause is called for trial, he may issue a capias 
returnable to the next tenm upon the same indictment. 8, v. Thomp- 
son, 613. 

NONSUIT. Vide Retraxit, 1. 

PARTIES. 
Whenever it  appears on the face of the pleadings that there are  other 

parties to the contract, who are not joined in the action as  plaintiffs, 
i t  may be demurred to or taken advantage of in arrest of judgment; 
and if the objection do not appear on the face of the pleading, but is 
shown in evidence, i t  is a proper cause for nonsuit on the general 
issue. Wilsox v. Hawkins, 84. 

PARTITION. 
In a petition for partition the first judgment to be rendered is for the 

appointment of commissioners, and final judgment is  to be rendered, 
on their return. Medford v. Harrell, 41. 

PENAL STATUTE. 
In proceedings under a statute in the nature of penal actions, by war- 

rant before a magistrate, e, g., turning a road, the warrant must refer 
to the statute in  such a manner that defendant may certainly know 
what he is called to answer. Worke v. Byers, 228. 

PLEADING. Vide Parties, 1. 

QUIA TIMET. Vide E'quity, 4. 
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RECORD. 
1.  The Supreme Court cannot, upon a record of the Circuit Court of the 

United States offered in evidence, inquire into the fact whether the 
judgment of the Cirouit Court was regularly entered up, or whether 
the proceedings had thereon were regular. Pigot v. Davis, 25. 

2. An execution when returned becomes part of the record, and a cer- 
tified copy thereof is evidence: Ibid., 25. 

3. When, upon the plea of nul tie1 record, it  appears that  no formal judg- 
, ment was entered upon the record, the court must overlook the objec- 

tion; as otherwise, owing to the looseness of practice, the proceedings 
of courts for years back would be overturned. Deloach v. Worbe, 36. 

4. A defendant brought in  as bail on a sci. fa. pleaded in the county 
court certain pleas, and a judgment was rendered against hitm; on 
appeal to the Superior Court judgment was again rendered against 
him; and on appeal to  the Supreme Court it  did not appear on the 
record how the pleas in the county court had been disposed of by the 
Superior Court. Held, that the judgment of the Superior Court had 
been improperly rendered. Nesbitt v. Ballew, 67. 

5. A prisoner removed his trial to an adjacent county, and the record sent 
with him stated that  the grand jury was "duly drawn, sworn, and 
charged." It is  no good objection that  the record does not state that 
the grand jury was drawn from the original panel; for by our law 
grand juries can be drawn from the list of original venire only; nor 
is i t  necessary that a record should set forth the formula by which 
a grand jury is constituted. S. v. Lamon, 175. 

6. The question to be tried on the' plea of nuZ tier record is a question of 
fact to be tried by the court, and not a question of law. And when 
the court below rejected a paper offered as a copy of a record, because 
the seal attached to it  was so indistinct that  i t  could not be recognized 
as the seal of any court, the Supreme Court, on appeal, has no power 
to examine the fact a s  to the indistinctness of the seal; i t  must take 
i t  to be true as  stated. 8. v. Isham, 185;  8. v. Grayton, note, 187. 

7. When a purchaser under the sheriff, in support of his title, produced a 
mere memorandu~m from the clerk's docket of the amount of the 
judgment, dated in 1783, and proved that  nothing more could be 
found among the records connected with the suit i t  was Held, that 
the entry having been made in a new and frontier county, a t  the 
close of the Revolutionary War, might be received as  a record, though 
if the judgment were of recent date i t  would be otherwise. Walker 
v. Creenlee, 281. 

8. When a record states that a court was held before the Hon. J. P. (who 
is one of the judges of the Superior Courts), without adding that he 
is one of the judges, it  is sufficient. S. v. Lewis, 410. 

REGISTRATION. 
1.  A bill of sale not registered within twelve months from the time of 

execution, if registered afterwards by virtue of an act giving further 
time for registration, shall not have relation back to defeat a levy 
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made after the execution of the bill of sale, but a t  a period when the 
law giving further time had not been enacted. Such registration, 
however, is good as  to all future transactions. Scales v. Fewell, 18. 

2. When a grant was made in 1818 and registered, but the certificate did 
not show a t  what time it  was registered, the court will 'permit the 
grant to be read, notwithstanding a period intervened between 1818 
and 1821 when no law was in force allowing further time for the 
registration of grants,. unless i t  be shown that  sojme right vested 
between the time within which the grant should have been registered 
and the time when the act of 1821, allowing further time, went into 
operation. Haughton v. Rascoe, 21. - 3. A mortgage deed, not registered in  time, when registered has no rela- 
tion back to its date, but operates only from the time of registration. 
I t  shall not, therefore, avail anything against an execution levied 
after i ts  date and before its registration. Tate v. Brittain, 55. 

REMAINDER. 
Where slaves were given by deed to A. B, and C. D., to them, their heirs 

and assigns forever, "immediately after the death of the grantor," 
reserving the use and profits of the slaves to  the grantor during his 
natural life, and after his death to the said A. B, and IC. D., it  was 
Held, that, a s  there could not be a limitation of a remainder in  a 
personal chattel upon a precedent estate for life by deed, the deed 
operated nothing, but left the property in  the donor as it  was before. 
Foscue v. Foscue, 538. 

REMOVAL. 
If under the second removal of a cause under the acts of 1821 and 1822, 

the clerk should transmit the same papers which had been sent to 
his office upon the first removal, and a prisoner should be tried and 
convicted thereon, it  furnishes no ground to arrest the judgment. 
S. v. Lewis, 410. 

Vide Record, 5. 

RETRAXIT. 
When a party plaintiff voluntarily goes into court, and enters on the 

record that  he is  nonsuit, i t  is not a nonsuit, but a retraxit, and 
plaintiff cannot appeal thereon. Worke v. Byers, 228. 

REVIEW. Vide Equity, 6. 

ROAD. 
1. When a party appeals from the decision of the county court laying off 

a road over his land, and the Superior Court lays i t  off as  the appel- 
lant wishes, the appellant shall not pay the cost of the petition. 
Harr is  v. Coltrain, 312. 

2. The design of notice of a n  intended petition to lay off a road is that  
the owners of the land (may come forward and object; but the act 
did not intend that the establishment of a necessary road should be 
impeded for the want of twenty days notice, if before a n  order is 
made for laying off the road ample notice is given to the owner. 
When, therefore, a petition for a new road is  filed, and is continued 
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in  court three years, during which time the owner of the land opposes 
the petition, continues the cause, appeals to the Superior Court, etc., 
he cannot, after these steps taken by him, object to the want of 
twenty days notice, for his conduct shows that  he has had ample 
notice. Little v. May, 599. 

SHERIFF. 
1. A sheriff advertised property to be sold on a certain day, and after- 

wards, recollecting that i t  was the general election day, made known 
that  he would open the sale for form, and postpone i t  to the succeed- 
ing day; he did so, and in a contest between a bidder of the first and 
a bidder of the second day is was Held, that the sheriff might well . 
postpone the sale, as  by the act of I820 he is pernlitced to do so, and 
the reasons for a postponement must, to a certain extent, be judged 
of by the sheriff. Pope v. Bradley, 16. 

2. A sheriff's bond, not drawn pursuant to the directions of the act of 
Assembly, is good as  a voluntary bond, and suit may be brought 
thereon. Governor v. Witherspoon, 42. 

3. I t  is the duty of sheriffs to sell lands in  that  way by which most 
money will probably be raised. A sale en mmse of several tracts of 
lands held under distinct titles, and not lying contiguous, was sup- 
ported, however, when i t  did not appear that either the sheriff or 
purchaser knew the situation of the land. Wilson v. Twitty, 44. 

4. When a sheriff levied on land and negroes, and left the negroes in 
defendant's possession, taking a bond for their production on the . 
day of sale, it was Held, that, the negroes not being forthcoming, 
the sheriff might lawfully sell the land. Ibid., 44. 

5. A sale by a sheriff en masse of tracts ,of land adjoining each other will 
be sugported. Thompson v. Hodges, 51. 

6 .  If a sheriff give his prisoner the keys of the prison, i t  is an escape, 
though the prisoner should not go without the walls. Wilkes v. 
Slaughter, 211. 

7. When the sheriff returns to a-wri t  of cnpias ad respondendurn that the 
defendant broke custody before he reached the jail, he cannot be 
proceeded against as  bail; for sheriffs are not by law compelled to be 
special bail against their consent, and here the return shows that  the 
sheriff did not mean to be bail. Hart  v. Lanier, 244. 

8. When the condition of a sheriff's bond was in these words, "that he 
shall well and truly account for and pay into the hands of the county 
trustee for the time being all such sum or sums of money as  may be 
or shall come into his hands or which he ought to collect for the use 
of the county; and i n  all  things comply with the acts of the General 
Assembly in such case made and provided," i t  was Held, that  when 
the sheriff had received a part of the tax laid for the repairs of public 
buildings, the condition of his bond was violated upon nonpayment 
of i t  to the treasurer of public buildings, to who~m, by the act of 
1808 the sheriff is directed to pay it. Cameron v. Campbell, 285. 
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9. When a sheriff levies on realty before personalty, the defendant has  
perhaps cause of complaint; but a s  to the plaintiff in the execution, 
it  is no cause of complaint provided he gets his money; nor can he 
charge the sheriff with a breach of official duty. Governor v. Carter, 
328. , 

10. When a sheriff levies on goods sufficient a t  the time to satisfy an 
execution, but which before the sale depreciate in value, the sheriff 
is not bound to make good such depreciation. Ibid., 328. 

11. When a sheriff or other officer is charged with breach of duty, his  
considering the current bank notes of the country as  money, and 
acting upon that basis, without notice to do so by those concerned, is 
not a breach of duty. Ibid., 328. 

12. The law declares it  to be a sheriff's duty to execute all process which 
comes to his hands with the utmost expediton, or as  soon after it  
comes to h i s  hands as the nature of the case will admit. When he 
takes no step from the 7th of October to the 1st of November, and 
assigns no reason for it ,  he is liable. Lindteu v. Armfield, 548. 

SLANDER. 
1. In  an action for slander in charging the plaintiff with perjury, defend- 

ant is not bound, in  support of the plea of justification, to produce 
such evidence as would convict the palintiff if he were on trial for  
the offense. Kinkade v. Bradshaw, 63. 

2. Words to be slanderous must be spoken with a n  intent to slander, and 
must so be understood by the hearers. Btuddard v. Linville, 474. 

3. A defendant sued for slander, in charging the plaintiff with perjury, 
attempted to justify by proving that, in a collateral Imanner, plaintiff 
had sworn falsely. Held, that perjury may be committed in swearing 
falsely to a collateral matter with intent to prop the testimony on 
some other point; but such collateral matter must be nzaterial to the 
point i n  dispute; if i t  be to a point the existence or nonexistence of 
which cannot affect the question in dispute, i t  does not tend to pre- 
vent the due administration of justice, and, therefore, i t  is  not per- 
jury. Ibid., 474. 

4. To counterfeit any writing with a fraudulent intent, whereby another 
may be prejudiced, is forgery a t  common law;' therefore, when the 
defendants charged the plaintiff with having forged a letter in  his 
(defendant's) name, containing this clause, "I have to inform you 
that I have received your money, and want you to come and receive 
it," an action of slander was held to be maintainable. ' Ricks v. 
Cooper, 587. 

SLAVES. 
1. The increase of slaves, born during the life of a legatee for life, belong 

to the ulterior legatee, who is the absolute owner. Erwin v. Eil-  
patrick, 456. 

2. The act of 1794, ch. 406, relative to slaves hiring their own ti~me, had 
two objects in view: first, to fine the owner, and, second, to abate 
the nuisance, if it be yet continuing; or, if i t  be a t  an end, to pursue 
the slave and have him hired out. 51. v. Woodman, 384. 
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SLAVES-Continued. 
3. The necessity of proceeding by presentment under the act of 1794 is 

repealed by Laws 1797, ch. 474, see. 3. Ibid., 384. 

4. The county courts alone can take original cognizance of a common- 
law grand larceny committed by a slave. If, therefore, a slave who 
has once had his clergy be indicted in  the Superior Court for a grand 
larceny at  common law, the indictment should state that it  was the 
second offense, so as to incur the punishment of death, and that the 
court might see upon the record that  i t  had jurisdiction. 8. v. Allen, 
614;  8. v. Daniel, 617. 

SPECIFIC PERFORMANCE. Vide Equity, 8 .  

TAXES. 
A sale of land by the marshal for taxes, after a legal tender to the mar- 

shal by a part owner of all that was due, vests no title in the pur- 
chaser. Franklin v. Terrell, 283. 

, . TENANT'S IN C'OMMON. 
If one tenant in  common of land take the whole profits thereof, the other 

cannot maintain case for his part. Chambers v. Chambers, 237. 

TRESPASS. 
The lmerger of a trespass in the felony (when the trespass is a felony) 

is a doctrine of the English law, founded not in policy but on the 
king's right by forfeiture; and as forfeiture is not here a consequence 
of felony, or a t  any rate, if it be, is  never asserted, the doctrine of 
merger does not apply in this State. White v. Fort, 251. 

TRUST. 
1 .  I t  seems that  a trust may be created for the benefit of creditors by a 

deed, of the existence of which they are  ignorant, and that their 
assent to it  may be presumed. Moore v. McDuffy ,  578. 

2. Yet when the trust is created expressly on the condition that they 
shall execute the deed by a certain day, and upon such execution 
certain obligations are  imposed on them, they cannot incur the obli- 
gation without a performance of the condition. Ibid., 578. 

3. If the creditors never signed the deed, the trust, if i t  arose a t  all, was 
for the benefit of the bargainors, and was such an interest as under 
the act of 1812, ch. 330, might be reached by execution. Ibid., 578. 

Vide Executors and Administrators, 2. 

USURY. 
A., being in want of money, applied to B., and i t  was agreed between 

them that A. should receive from B. the note of one L. which he 
held, and give to B. therefor a bond payable to S. far  the sum due 
on L.'s note, with 1 5  per cent. A. gave his bond accordingly to S., 
by whom i t  was indorsed to the brother of B., in whose name suit 
was brought and a judgment recovered, and the money was collected 
by an execution against A. Held, that  B, was guilty of usury, and 
that it  is no defense for a lender on usury to say that he acted as  
another's agent, unless he disclose the agency a t  the tilme of con- 
tracting. Wilkes v. Coffield, 28. 
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WARRANTY. . 

1. When words importing a warranty of soundness are inserted in  a 
conveyance of slaves, the court will not consider them as a bare 
affirmation, which does not amount to a warranty, unless i t  appears 
in  evidence to have been so intended,'but will deem them part of the 
contract, as  otherwise they would not have been inserted. These 
words, "all the above-named negroes are  sound, healthy, and clear 
of disease, and slaves for life, and warranted and defended from all 
manner of claims whatever," contained a warranty of title and a 
warranty of soundness sufficient to  support an action. Ayers v. 
Parks, 59. 

2. In some cases an affirmation as to the title of a chattel, when the seller 
is  in  possession, is a warranty as  to titre; but as  to soundness, an 
affirmation does not amount to a warranty unless i t  appear on the 
evidence to have been so intended. Inge v. Bond, 101. 

WILL. 
A Peme sole makes a will, marries, and survives her husband, the will is 

good. Wood v. Bullock, 298. 

WITNESS. 
1. witnesses should swear to their attendance a t  each term, and the 

tickets should state the number of days' attendance a t  each term. 
Thompson v. Hodges, 318. 

2. A witness who attends court without a subpena to him is not entitled 
to prove his attendance, so as  t o  charge the losing party with the 
amount of his witness ticket. Ibid., 318. 

3. A witness who has been convicted of forgery in Tennessee is incom- 
petent in the courts of North Carolina. AS. v. Candler, 393. 

4. A witness who, some years before, was much in the habit of receiving 
and paying away notes of a particular bank, and was an attentive 
observer of such notes, is competent to  prove the genuineness or for- 
gery of a note on that bank, although he may never have seen the 
president and cashier write, and has never received any letters from 
them. Ibid., 393. 

WRIT. 
A writ, issuing to one county from the Superior Court of another county, 

must have the seal of the court from which i t  issues impressed upon 
it. Governor v. McRea, 226. 




